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SUBJECT INDEX 


Aocount8 —See also Evidence Act (1872), S. 101 
to 103 244e 

-Liability to account — Facts which must 

exist to impose obligation to account 244a 

-Account—Meaning of 2446 

-Liability to account and method of account¬ 
ing 244c 

-Suit for — Decree against legal representa¬ 
tives of deceased accounting party — Mode of 
accounting by legal representative — Burden of 
proof—Non-production of account books_Infer¬ 

ence— (Evidence Act (1872), Ss. 101 to 103 
and 114) 244d 

Arbitration Act (10 of 1940), S.l — Interpre- 
tation of Act 488/ 

-5s. 2 and 21 — One of considerations of 

agreement to refer dropping of pending criminal 
prosecution for non-compoundable offence — The 
whole agreement and reference is illegal and void 
— Fact that criminal prosecution would have 

failed is immaterial—(Contract Act (1872). S. 23) 

415c 

——S. 2—Arbitration agreement—(Contraot Aot 
(1872), Sa. 10, 62, 63) 642e 

•S, 2 (a)—See also ibid, 8.17 6216 

^ 2 ( a) —Arbitration agreement_Form of 

2 (a )—Arbitration agreement—Dispute 

458(2 

r— 11, 28 (1), 33 and Sch. I, Para 3 — 
liengal Chamber of Commerce, Tribunal of Arbi- 


Arbitration Act (contd.) 

tration Rules, Rr. 5 (3), 6, 7 and 25—Effeot of 

787a 

-S. 8 — Disagreement between arbitrators— 

Jurisdiction of umpire 385a 

- S. 8 — Powers of umpire — Umpire dying 

pending reference — Appointment of another 
umpire 3856 

-5. 8 —Scope — Appointment of arbitrator 

385c 

- S. 8 —Application under seotion—Who can 

make—Application by receiver in his own name 
-(Civil P. C. (1908), O. 40, R. 1 (d)) 385cZ 

-S. 8 (1) — Arbitration agreement neither 

specifying number of arbitrators, nor mode of 
appointment—Procedure to be followed 488d 

-S. 8 (1) (a) — Appointment of arbitrator: 

Award Case No. 226 of 1951 (Cal), Dissent, from 

488c 

-S. 11—See ibid, S. 3 787a 

- S. 11 (2)— Misconduct 474 

-S. 13 — Powers of arbitrators to determine 

validity of contraot 6186 

-S. 14 — Separate submissions — Separate 

awards 621a 

—— S. 14, sub-s. (l) — Notice of filing award— 
Object of 646c 

- S. 14, sub-s. (2) — Notice of filing award to 

all parties except one who had himself applied 
for direction on arbitrations to file award and 
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two others who had already appeared in Court— 

Validity 646a 

- S. 14, sub-s. (2) —Non-filing of khatas — If 

vitiates filing of award 6465 

- S. 14, subs. (2 )—One of the arbitrators not 

sighing the awards-Validity 646c 

-S. 1C,—See ibid, S. 30 646/ 

- Ss. 17, 30 and 2 (a) — Question of law _ 

Damages, basis of—Submission 621 b 

- Ss. 17, 30 and 47 — Award in arbitration 

pending suit without order of reference — Vali¬ 
dity and enforeibility—(Civil P. C. (1908), 0. 23, 
R. 3) 690c 

-S. 20—See Specific Relief Act (1877), S. 21 

6905 

- S. 20 (1 )—Scope 488a 

-Ss. 20 (1) and 3 — Validity of arbitration 

agreement 4885 

-S. 20 (3)—See ibid, S. 20 (1) 4885 

- S.21 

See (1) ibid, S. 2 415c 

(2) Contract Act (1872), S. 28 690a 

(3) Specific Relief Act (1877), S. 21 

6905 

- Ss, 23, 28 and 30 — Agreement to refer 

illegal consideration being illegal — Order of 

reference upon such agreement is also illegal_ 

Subsequent proceedings in pursuance of order do 
not make legal what was illegal—Order for exten. 
sion of time under S. 28 does not amount to 
fresh submission—Whole award thus is a nullity 
—Contract Act (1872), S. 23 415d 

- S. 28—See ibid, S. 23 415ci 

- S. 28 (1 )-See ibid, S. 3 787a 

-S. 28 (2) — Bengal Chamber of Commerce, 

Tribunal of Arbitration, Rules, R. 7—Validity 

c. 7875 

-S. 30-See also (1) ibid, S. 17 6215, 690c 

(2) ibid, S. 23 415d 

- S. 30 — Procedure before arbitrator — His 

power to regulate-Irregularity 415a 

——S. 30 — Award challenged on ground that 
arbitrator was influenced by his conclusions in 
respect of dispute not subject-matter of Suit- 
Charge has to be established from terms of award 
or some intrinsic evidence _ Charge held not 
established 415 & 

- S. 30 —Duty of Court 621c 

- S. 30 —Violations of certain legal principles 

S. 30— Misconduct, what amounts to 646i 
Ss. 30, 16—“h otherwise invalid”—Award 


- -- —n.»urci 

not dividing movables with immovables—Validity 

- S. 30 —“Is otherwise invalid” 

- S. 30 —Jurisdiction g^ 

- Ss. 30 and 33 — Jurisdiction to adjudicate 

!!11 a 33 D 690* 

See (1) ibid, S. 3 ro 7 

(2) ibid, S. 30 690a 


Arbitration Act (contd.) 

- S. 34 

See also (1) Contract Act (1872), S. 23 

, , ' 450c 

(2) Specific Relief Act (1877), 
S. 21 6905 

-S. 34 —“Matter agreed to be referred” 450a 

- S. 34 —“Matter agreed to be referred”_ 

(West Bengal Raw Jute (Central Jute Board and 
Miscellaneous Provisions) Ordinance (17 of 1950), 
S. 5 (2) ) 4505 

-S. 34 —Stay—Court's discretion 450 d 

-S. 34 — A decision as to validity of arbitra¬ 
tion agreement 450e 

- S. 34 — Question of arbitrator’s jurisdiction 

raised in suit—Other questions also raised_Pro¬ 
per procedure 450/ 

-S. 34 —Questions to bo decided under 477a 

t- S. 34 — 'Matter agreed to be referred' — 

Broker’s denial that he is party to the contract 

4775 

-S. 34 — Decision as to whether plaintiff is 

party to contract 477c 

-S. 47—See ibid, S. 17 690c 

- S. 47, Proviso —Scope 690 d 

- Sch. I, Para. 3-See ibid, S. 3 787a 

- Sch. I, Rule 1 —Scope 488c 

Army Instructions (India) (1949), No. 212— 
Civilian paid from Defence Services Estimates — 
(Civil Services (Classification, Control and Appeal) 
Rules (1930), R. 55) — (Constitution of India, 
Art. 311 (2)) 763 

Banking Companies Amendment Act (20 of 
1950), S. 45A — See Companies Act (1913), 
S. 199 610 

— S. 45B—See Companies Act (1913), S. 199 

610 

- S. 45H—See Companies Act (1913), S. 199 

610 

Bengal Agricultural Debtors Act (7 of 1936) 

—See under Debt Laws 

Bengal Agricultural Income-tax Act (4 of 

1944), S. 2 (1) — Income or capital receipts — 
Sale of certain specified varieties of forest trees 
every year by auction — Consideration always a 
lump sum—Sum, however, allowed to be paid in 
instalments in period of two and a half years 
within which trees sold were to be cut down and 
removed—Sums held were income and not capital 
receipts — Income-tax Act (1922), S. 4 (1) and 
(3) (vii) 344 

Bengal Chamber of Commerce, Tribunal of 
Arbitration Rules, R. 5 (3) — See Arbitration 
Act (1910), S. 3 787a 

- R. 6 — See Arbitration Act (1940), S. 3 

787a 

- R. 7 — See Arbitration Act (1940), S. 3 

787a 

- R. 25 — See Arbitration Act (1940), S. 3 

787 a 
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(Bengal) Civil Services (Classification, Con¬ 
trol and Appeal) Rules — See Government of 
India Act (1935), S. 240 (2) (3) 188« 

_ R. 49—See Constitution of India, Art. 311 

(2) 167c 

_ R. 55 

See also (1) Army Instructions (India) 
(1949), No. 212 763 

(2) Constitution of India, Art. 311 
(2) 767c 

.— R. 55 —Departmental Enquiry—Inspection 
and production of documents — (Constitution of 
India, Art. 226.) 361 

Bengal Embankment Act ( 2 of 1882), S.7 (1) 
and (la) —Neighbouring country 653a 

-S. 25 —Construction of 6535 

Bengal Finance (Sales Tax) Act (6 of 19-11) 
See under Sales Tax 

Bengal Finance Sales Tax West Bengal 

Amendment Ordinance (10 of 1950) — See 
Constitution of India, Art. 226 712c 

Bengal Food Adulteration Act (6 of 1919), 

S. 6—Storing for sale . 4855 


. R. 1953 Calcutta 

Bengal Suppression of Immoral Traffic Act 

(6 of 1933), S. 13 — See also Constitution of 


India Art. 22 5225 

-Ss. 13, 11, 15 and 17— Validity of — (C’on. 

stitution of India, Art. 21) 522c 

-S. 11 — See ibid, S. 13 522c 

- S. 15-Sec ibid, S. 13 522c 

-S. 17 - Sec ibid, S. 13 522c 

- S. 17 (2)— “Her case’’, meaning of 522 d 

Bengal Tenancy Act (8 of 1885) 

See under Tenancy Laws 


Bengal Village Self-Government Act (5 of 
1919), S. 17C— Irregularity in elections 731c 

-S. 101 —Rules under — Rules 11 aud 12- 

Non-compliance with Rules 731 a 

Calcutta Appellate Side Rules 
See under High Court Rules and Orders 
Calcutta Civil Rules and Orders 
See under High Court Rules and Orders 
Calcutta High Court Original Side Rules 
See under High Court Rules and Orders 
Calcutta Municipal Act (3 of 1923) 

See under Municipalities. 


- Ss. 10 and 21 —Compulsory sale—(Muni< 

palities — Calcutta Municipal Act (3 of 192.: 
Ss. 424 and 488) 4 g| 

S. 13- (Cri. Ref. 43 and 44 of 1951 (Ca 
Dissented from) 48 

- S. 21 — See ibid, S. 10 48; 

Bengal General Clauses Act (l of 1899 ), S. 

i-\ t ^ e P ea l of penal statute pendii 
tnal-.(General Clauses Act (1897), S. 6—(Mut 
cipalities — Calcutta Municipal Act (3 of L92c 

* T,\?l"? ic i paliti f 9 - Calcutta Municip 
Act (33 of 1951), S. 461) 40 ; 

- S. 26—See Penal Code (1860), S. 40 4 

Bengal Money-lenders Act (10 of 1940) — S 
under Debt Laws. 

Bengal Municipal Act (15 of 1932 ) -See und 
Municipalities. 

assEs -1Ei6otion811169 ^ 

RulaS (iMa) - S 
Bengal Non-Agrioultural Tenanoy (Temp. 

s, p rc“ )4 “ tf9o/Mwj - s “”“ d 

teii a K“ g „ ( °i r , t (,9,3) ' cu 3 ( v 

20 o r 3 V VaUdity 65( 

__ ci so nT S \* lbid ’ CL 3 (4) 650a 

01. 22— Delegation of power 65( 

(Discipline an 

dinoc. j ® U e8 (1936)— Departmental proce< 
of iSi 61 ’ p™ j udiCial 0r Quasi-judioial — Wr 
tiva f ? 163 inash proceedings — Alterni 

tr..” 2 “f y 19 ” b>r - * s 


Calcutta Municipal Act (33 of 1951) 

See under Municipalities 

Calcutta Rent Ordinance (5 of 1916) 

See under Houses and Rents 
Calcutta Thika Tenancy Act (2 of 1919) 

See under Tenancy Laws 

Calcutta Thika Tenancy (Amendment) Act 

(6 of 1953) 

See under Tenancy Laws 

Calontta Thika Tenanoy (Amendment) Ordi. 
nance (15 of 1952) 

See under Tenancy Laws 
Carriers Act (3 of 1865), S. 8— Liability under 
—(Contract Act, 1372, S. 183) 547 

Central Civil Services (Revision of Pay) 
Rules (1947) — See Constitution of India, 
Art. 311 (1) 7675 

Central Excise and Salt Act (l of 1941), S. 37 
—Notification No. 8, D/. 10-3-51, effect of — 
(Land Customs Act (1924), S. 3 (l)) 663c 

Certiorari — See under Constitution of- India, 
Art. 226 

Chandernagore (Adaptation of Laws) Order 

(1950), S. 7 — Notifications No. 133 E. U. R. 
D/- 1.5.1950 and 25.11-1950-Effect- (French 
Civil P. C., Art. 158) 580 

?™^ wnagore A PPli°ation of Laws Order 

(1950)—See Constitution of India, Art. 226: 363 

Civil Prooedure Code (5 of 1908) — Preamble 

—See Interpretation of Statutes : Slg ■ 5665- 

o 570c (FB); 7335,c,d,e & / 

7T~— See also Limitation Aot (1908), 
Arc. 1 lu ^ 

PTT S ' fl 8 * ~ A<3 i ud >oaticra on court-fees _ 
Urder of dismissal of suit under S. 8B (3) (Bengal) 
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Civil P. C. (contd.) 

Court-fees Act — (Court-fees Act (1870), S. 8 B 
(3) (Bengal)) 42c 

-Ss. 2 (2), 96 — Right of appeal — (Houses 

and Rents — West Bengal Premises Rent Con- 
trol (Temporary Provisions) (Amendment) Act 
(62 of 1950), S. 6 ) 524a 

- Ss. 2 (2), 96 and 115 — Right of appeal— 

(Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) (Amendment) 
Act (62 of 1950), S. 6 ) — (Houses and Rents — 
West Bengal Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), S. 18) 412 

- S. 9 

See (l) Houses and Rents—W. B. Premises 
Rent Control (Temporary Provi¬ 
sions) Act (17 of 1950), S. 34 

414a 

(2) Industrial Disputes Act (1947), S. 29 

613/ 

(3) Letters Patent (Cal.), Cl. 12 16 

(4) West Bengal Bargadars Act (2 of 

1950), S. 7 720a 

- S. 11 — See Houses and Rents — West 

Bengal Premises Rent Control (Temporary Pro¬ 
visions) Act (17 of 1950), S. 9 782 

- S.ll—See Tenancy Laws—Bengal Tenancy 

Act (8 of 1885), S. 105 328a 

- S. 11 — Res judicata against pro forma 

defendant 155 

- S. 11 —Matter if not in issue is not res judi. 

cata 669a 

- S. 11 —Constructive res judicata —Executive 

proceedings 765a 

- Ss. 11, 42 and O. 21, R. 28 ~Decree trans¬ 
ferred for execution to another Court-Objections 
to order raised but not decided by transferee 
Court—Principles of res judicata do not apply 

7656 

- S. 20—See International Law—Private 

366a 

- S. 20— See Letters Potent (Cal.), Cl. 12 

„ 11 
- Ss. 20 and 80 — Notice under S. 60 is part 

of cause of action—(Letters Patent (Cal.), Cl. 12) 

—(Railways Act (1890), S. 77) 235a 

- S. 35 — See also Industrial Disputes (Appel. 

late Tribunal) Act 41950), S. 11 (7) 37 

— S. 35 — Partition suit — Question of title 

raised — Principle governing costs 1646 

- Ss. 39 and 42 — Transfer of decree_Order 

passed ex parte —No service of notice on judg. 
ment-debtor — Order of transfer is not binding 
on him — Order is a judicial and not ministerial 
act 765 c 

• S. 39 (l) ( 6 ) and (c) — See Companies Act 
(1913), S. 199 610 

- S. 42. 

See (1) ibid, S. 11 7357 , 

(2) ibid, S. 39 765 c 

(3) Companies Act (1913), S. 199 610 


235a 
222 
7166 

412; 524a 


Civil P. C. (contd.) 

- S. 51 — See also Companies Act (1913), 

S.199 610 

-S. 51 and O. 21, R. 21 —Simultaneous exe- 

cution 7175 

-S. 51 and O. 21, R. 3/—Power of Court to 

order conditional attachment 717c 

- S. 80. 

See (1) ibid, S. 20 

(2) ibid, O. 7, R. 11 (d) 

- S. 92— 'De facto' Trustees 

- S. 96. 

See (1) ibid, S. 2 (2) 

(2) Houses and Rents — West Bengal 
Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), S. 17 

(1) 4076 

- S. 100—See Workmen’s Compensation Act 

(1923), S. 10 667 

- S. 107 — See Houses and Rents — West 

Bengal Premises Rent Control (Temporary Provi- 

sions) Act (17 of 1950), S. 32 (3) 126a 

- S. 109—See Limitation Act (1908), Art. 179 

13 

- S. 110. 

See (1) Constitution of India, Art. 133 (1) 

509 

(2) Constitution of India, Art. 133 (b) 

282a, 6 

-S. 115. 

See also (l) ibid, S. 2 (2) 412 

(2) Letters Patent (Cal.) Cl. 15 

636a,6 

- S. 116—' May make such order in the case 

as it thinks fit’ 346 

-S. 115 — Dismissal of suit under S. 8B (3) 

(Bengal), Court-fees Act —Appeal against decree, 
embodying order, dismissed for non-payment of 
printing costs — Subsequent application in revi¬ 
sion against order of lower Court, dismissing suit 
under S. 8B (3) (Bengal), Court-fees Act, is not 
incompetent by reason of dismissal of appeal — 
(Court-fees Act (1870), S. 8B, (Bengal)) 42a 

- S. 115 — Refusal to exercise jurisdiction — 

Debt Laws — Bengal Money-lenders Act (10 of 
1940), S. 38 94c 

- S. 115 and O. 21, R. 97-Mistake of law— 

(W. B. Premises Rent Control (Temporary Pro- 
visions) Act (17 of 1950), S. 13 (2) ) 1986 

-S. 115— Refusal to join proper party is 

material irregularity in exercise of jurisdiction 

3486 

- S. 115 — Scope — Decision of a part of a 

case is also a decision of a case within S. 115 

3666 

-S. 115 —'Exercised a jurisdiction not vested 

in it by law’ - 392 

- S. 115— Laches in making application: 513a 

- S.115 and O. 40, R. 1 — Personal liability 

of receiver to pay costs of revision 574 h 

- S. 115 — Application under S 6, W. B. Act 

62 of 1950 — Order directing tenant to deposit 



Subject Index, A. I. R. 1953 Calcutta 


3 1 
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rent within 15 days and fixing date for further 

orders — Revision (Houses and Rents — W. B. 
Premises Rent Control (Temporary Provisions) 
(Amending) Act (62 of 1950), S. 6) Tjlb 

_ ,S. 144 — See Houses and Rents — West 

Bengal Premises Rent Control (Temporary Pro. 
visions) Act (17 of 1950), S. 13 (2) o98 

S 151* 

See also (1) ibid, 0. 39, R. 1 37™ 

(2) Evidence Act (1872), S. 115 

125 

(3) Houses and Rents—W. B. Pre¬ 

mises Rent Control (Temporary 
Provisions) Act (17 of 1950), 
S. 18 771« 

— S. 151 and 0. 21, Rr. 17 and 21 — Amend- 
ment of execution — (Limitation Act (1908), 
Art. 182) 676c 

— S. 152 — Applicability — (Land Acquisition 
Act (1894), S. 12) 257c 

-S. 152 — Clerical or arithmetical mistakes 

or accidental slips or omissions 257 (l 

-0.1, R. 3 and 0. 2, R. 3— Multifariousness 

185 

- 0.1, R. 8 — See Constitution of India, 

Art. 226 289a 

- 0.1, R. 10 

See also (1) ibid, 0. 6, R. 17 3816 

(2) Landlord and Tenant 3986 

—~0. 1, R. 10— Addition of necessary party — 
Obstruction to delivery of possession on ground 
of claimant being statutory tenant under S. 11 
(3), West Bongal Premises Rent Control (Tern- 
porary Provisions) Aot (38 of 1948) 348a 

— 0.1, R. 10 (2); 0. 6 R. 17 — Amendment 
of plaint by seeking to delete word "limited” 
affixed to defendant company so as to make suit 
one against firm — Case held one of misdescrip. 
tion of defendant — Such amendment held could 
be allowed 381a 

-0. 2, R. 3—See ibid, 0.1. R. 3 185 

- 0. 6, R. 2—See Evidence Act (1872), S. 115 

251a 

-0. 6, R. 17 — See also ibid, 0. 1 R. 10 (2) 

381a 

■-0. 6, R. 17 — Amendment of written state. 

ment—Amendment should be necessary to deter, 
mine real controversy” — Consideration for 
amendment of plaint and written statement are 
not same — Awarding of cost against amending 
party does not necessarily avoid prejudice 15 
—-0. 6, R. 17: 0. 1, R. 10 — Delay _ Ordi¬ 
narily delay will defeat application for amendment, 

when question of limitation arises_There are, 

however, exceptions — Error of misdescription of 
defendant being deliberate, case held to be such 
A special case 3816 

g'jp'* 7.-B. 11—See also Court-fees Aot (1870), 

'=~T’0. 11 — Insufficiently stamped plaint 
^Dismissal of suit under S. 8B (3) (Bengal), 



Civil P. C. (contd.) 

Court-fees Act is not tantamount to rejection of 
plaint_(Court-fees Act (1870), S. 8B (3) (Bengal)) 

_ 0. 7, R. 11 (il) and S. 80 — Rejection of 

plaint in limine on ground that S. 80 was not 
complied with — Plaint not disclosing whether 
S. 80 was attracted — Order is bad 222 

_0. 9, R. 13 — Minor described as major is 

not party to litigation — He is not “defendant” 
to suit — Application by him under 0. 9, R. 13 
is not maintainable. Observations in A. 1. R. 1917 
Cal. 844 held obiter 196 

_ 0. 14, R. 2—Failure to raise issue 657a 

-0. 18, R. 18 

See (1) Houses and Rents — West Bengal. 

Premises Rent Control (Temporary; 
Provisions) Act (17 of 1950), S 9 

177 

(2) Houses and Rents — West Bengal 
Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), * 

S. 32 (3) 126a 

- 0. 20, R. 10 — See ibid, 0. 21, R. 31 717a 

- 0. 20, R. 12 —Suit for mesne profits without 

possession against trespasser on “prima facie’ proof 

of title — Maintainability 3216 - 

-0. 21, R. 16 — Where a decree has been 

transferred 6666 

- 0. 21, R. 17 — See ibid, S. 151 676a 

- 0. 21, R. 21. 

See (1) ibid, S. 51 7176 

(2) ibid, S. 151 076e 

- 0. 21, R. 22 — Notice of amendment o£ 

execution 6766 

- 0. 21, R. 28 — See ibid, S. 11 7656 

- 0. 21, R. 31 — See also ibid, S. 51 717c 

- 0. 21, R. 31 and 0. 20 R. 10 — Execution 

of decree for specific movable property, modes of 

717a 

-0. 21, Rr. 35 and 97— Decree-holder taking. 

out writ for possession — Obstruction — Fresh 
writ — Fresh obstruction—Time under Art. 167 
begins to run from second obstruction — (Limi. 
tation Act (1908), Art. 167): A. I. R. 1933 Bom. 
457, Held obiter and dissented from 499 

-0. 21, Rr. 66 and 90 —Specification of pro. 

perty — (Tenancy Laws — Bengal Tenancy Act 
(8 of 1885), S. 162) 6696 

- 0. 21, R. 89 — See Evidence Act (1872), 

S. 115 125 

-— 0. 21, R. 90 

- See (1) ibid, 0. 21, R. 66 6696 

(2) Evidence Act (1872), S.-115 125 

- 0. 21, R. 97 

See also (1) ibid, S. 115 1986 

(2) ibid, 0. 21. R. 35 499 

(3) Houses and Renta—W. B. Pre¬ 

mises Rent Control Aot (17 of 
1950), 8.13 (2) 198a- 

-0. 21, Rr. 97, 98, 99 —Application by land¬ 
lord for possession of premises with police help— 
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Civil P. C. (contd.) 

'Objection by sub-tenant — Discretion of Court— 
Sub-tenant minor — Illegality of lease — Order 
■directing police help will not be interfered with 
— (Houses and Rents — W. B. Premises Rent 
Control (Temporary Provisions) Act (17 of 1950), 
Ss. 13 (2‘ and 11 (3)) 218 

-0. 21, Rr. 97 and 100 — Decree for posses¬ 
sion against tenant — Claim of sub tenant under 
Rent Control Acts—Procedure 233 

-0. 21, R. 9S — See ibid, 0. 21, R. 97 218 

- 0. 21, R. 99 — See ibid, 0. 21, R. 97 218 

- 0. 21, R. 100 

See (1) ibid, 0. 21, R. 97 233 

(2) Houses and Rents—West Bengal 
Premisses Rent Control (Tempo, 
rary Provisions) Act (17 of 1950), 
S. 13 (2) 598 

- 0. 22, R. 3 — Death of karta—Application 

i>y next karta—Limitation Act (1908), Art. 181 

294 

-0. 22, R. 4 — Suit against trespassers — 


Death of one of defendants 638a 

- 0. 22, R. 9 (2 )—Sufficient cause—Meaning 

—Unreasonable delay — Effect 367 

- 0. 22, R. 10 — Applicability 666a 

- 0. 23, R. 1 — Withdrawal of suit 5885 

-0. 23, R. 3 

See (1) Arbitration Act (1940), S. 17: 690c 
(2) Deed — Construction 676c 


(3) Specific Relief Act (1877), S. 21 

6905 

-0. 26, R. 9—See Houses and Rents — West 

Bengal Premises Rent Control (Temporary Pro- 
visions) Act (17 of 1950), S. 9 * 177 

- 0. 26, R. 10 

See (1) Houses and Rents _ West Bengal 
Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), S. 9 


Civil P. C. (contd.) 

-0. 39, R. 1 and S. 151 — Scope of 0. 39 

R. 1—(A. I. R. 1926 Mad. 258. Dissented from) 

— 0. 39 is not exhaustive — Inherent jurisdic- 

tion can be exercised by Court 3 77d 

- 0. 39, R. 1 — Scope and principles of—Delay 

is no excuse for not giving temporary injunction 

377e 

- 0. 39, R. 2 —“Or other injury of anv kind” 

— (Specific Relief Act (1877), S. 56) — Widest 
interpretation to ''injury” should be given 377c 
-0. 40, R. 1 

See also (1) ibid, S. 115 5745 

(2) Companies Act (1913), S. 199 

610 

- 0. 40, R. 1 — Receiver's possession 574a 

t- 0. 40, Rr. 1 and 0. 43, R. 1 (s) — Order 

fixing Receiver's salary—Appeal. AIR 1942 Nag 
64, Dissented from 5745 

- 0. 40, Rr. 1 and 2 — Remuneration of re- 

ceiver 574c 

- 0. 40, Rr. 1 and 2— Right to salary till dis¬ 
charge 574e 

- 0. 40, Rr. 1 and 2 — Question whether re- 

ceiver's salary should be reduced—Determination 
of—(Master and servant) 574/ 

-0. 40, Rr. 1 and 2 — Remuneration of re- 

ceiver 574g 

-0. 40, R. 1— Suits by or against receiver — 

Leave of Court 797 

-0. 40, R. 1 (d) — See Arbitration Act (1940), 

S. 8 385d 

- 0. 40, R. 2 — See also ibid, 0. 40. R. 1 

574c, e, f, g 

t- 0.40, R. 2— Power to vary receiver's salary 

51 id 

-0. 40, R. 2 —Receiver’s Commission 672a 

-0. 41, R. 1 —New plea involving question of 

fact 676a 


, 177 

(2) Houses and Rents — West Bengal 
Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), S. 31 

i26c 

- 0. 34, R. 1 — Effect of non-joinder 682 

— 0. 34, Rr. 14 and 15 — Applicability to 
enforcement of charge _ (T. P. Act (1882), 
o. 100) 676^/ 

-- 0.34, R. 15 — Set ibid, 0. 34, R. 14 676i 

'- 37 — ls not unconstitutional—(Consti¬ 
tution of India, Art. 14) 75 ^ 

- 0 . 37, R. X — Applicability 758d 

<7Sm s 3 V ■ 1 - s “ aU ° Speci6c 

—0.39, R 1 _ Scope of _ Partition decree 
obtained in absence of necessary pirties-Parties 
have good prima facie case for restraining decree 
holders from giving effect to that decree 317 a 
—— 0. 39, R. 1 _ Injunction in respect of judi¬ 
cial proceedings — Prevention of multiplicity of 
proceedings is one of the purposes for which order 
01 restraint can be passed 377 J 


- 0. 41, R. 25—See also Houses and Rents— 

West Bengal Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), S. 9 47a 

-0. 41, R. 5—Effect of stay order 467a 

I- 0. 41, R. 5 —Order for stay is direction to 

Court below — Direction not communicated to 
that Court — Any order made by it in ignorance 
of direction is valid. 33 Cal 927, Dissented from. 

4675 

- 0. 41, R. 33 —Applicability — Interference 

in favour of single respondent 20a 

0. 43, R. i (s)—See ibid, 0. 40, R. 1 5745 

Civil Service Regulation and State Railway 

Establishment Code, R. 11 _Though railway 

employee can be suspended or dismissed for any 
reason administration considers sufficient, punish¬ 
ment has to be in accordance with rules of seivice 
governing the matter 45c 

- R. 11 (a )—Employee summoned by Crimi¬ 
nal Court to answer criminal charge—On appear¬ 
ance such person granted bail to secure future 
attendance—It is not ‘‘arrest” — He cannot be 
suspended - 45a 
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Civil Service Regulation and State Railway 

35 Establishment Code (contd.) 

>n It 11 ( b) _It applies to case of disciplinary 

lit ot departmental proceedings against employee 
fi an d not to case of criminal proceedings before 

»' Companies Act (7 of 1913) Ss. 21— 
Lien and pledge-Pnonty-(Contract Act (1872). 

, g 172) oioc 

■ Sm( 1) ibid. 8.21(1) 526c 

(2) Contract Act (1872), S. 172 526a,6 

■ __ s. 79 ( 3 )—'Impracticable' means impracti- 

) cable from a reasonable point of view 355 

) _ S. 153A—See Constitution of India (1950), 

Art. 31 (2) 695d 

_ S. 153B _ See Constitution of India (1950), 

Art. 31 (2) $95d 

_S. 163 (1) (i )—Demand notice 387a 

_S. 163 (1) (ij— Court's power to go behind 

judgment debt 3 61b 

_S. 163 (1) (i)ani (ii) — Proof to satisfac- 

tion of Court , 387c 

_ Ss. 179 and 237—Prosecution of officers of 

bank—Direction by Company Judge is not always 
necessary 153a 

_ S. 199 — Balance order on contributory —- 

Enforcement—Appointment of receiver — Power 
to transfer case for execution—Exclusive jurisdic¬ 
tion of High Court—(Banking Companies Amend¬ 
ment Act (1950), Ss. 45H, 45A, 45B) — (Civil 
P. C. (1908), 0. 40, R. 1, Ss. 42, 51 and 39 (1) 
(b) and (c)) 610 

- Ss. 211 and 216 — Company in voluntary 

liquidation — Stay of execution proceedings 
against, can be granted as a matter of course 
except in case of preferential creditor but Union 
of India or State Government is not preferential 
creditor 309 

-S. 216-See ibid, S. 211 309 

-S. 230 (a)— Taxes—(Income-tax Act (1922), 

8.18A) 487a 

-— S. 231 —Reopening of assessment — (Evi¬ 
dence Aot (1872), Ss. 101 to 103). 4876 

-— S. 237—See also ibid, S. 179 153a 

-S. 237 — Scope — Not restricted only to 

offences punishable under Companies Act 1536 
rrn-Sch. I , Table A, Reg. 18 —See Contract Act 
(1872), S. 172 526a 

Constitution of India (1950 )—Preamble G95c 
-r—4rf. 2—See Indian Independence Act (1947), 

(SB) 530a 

5 — Acquisition of domicil after 
British India" ceased to exist (SB) 5306 

t -Arf. 5 — Nationality how acquired 

1 (SB) 530c 

■Art. 5 — Nationality of resident of ceded 

lof 7 (SB) 530d 

Art. 5 — Domioil and nationality of in- 
ual (Succession Act (1925), S. 9) 

- '■ (SB) 530 e 



Constitution of India (contd.) 

_ Art 5 _Acquisition of new domicil — 

(Succession Act (1925). S. 10 )—(DomiciU—Ac- 

quisition of) v 7 

_ ± r l 13 _ See also Criminal Law Amendment 

Ordinance (29 of 1943), as amended by Ordi¬ 
nance (G of 194G) (Central). S. 5 -63b 

_ 4 rt 23_'Void' is not synonymous with 

•repealed’: A I R 1951 Bom 138 Dissented from 
—(General Clauses Act (189/). S. 6) 2.63d 

- Art. 13(1) • , 4 .,. 

See (1) Criminal Law Amendment Ordinance 

(29 of 1943) U3 amended by Ordi¬ 
nance 6 of 1946 (Central), S. 5 

2G3c 

(2) Sugar Temporary Excise Duty Act 
(1947), S. 3 508 

See also (l) ibid, Art. 19 (1), Cls. (c), (f), 
and (g) 695a 

(2) Civil P. C. (1908), O. 37 7586 

(3) Criminal Law Amendment 

Ordinance (29 of 1943) as 
amended by Ordinance (6 of 
1946) (Central), S. 5 2636 

(4) Criminal P. C. (1898) 

S. 2G9 (1) 3916 

(5) Universities Act (1904), S. 25 

7836 

(6) West Bengal Bargadars Act 

(2 of 1950), S. 9 (2) 95 

(7) West Bengal Foodgrains 

Intensive Procurement Order 
(1952) 518a 

_ Art. Id _ Reasonable classification not 

barred 394a 

—Art. 1 d— Principle of classification 394c 

- Art. Id _ Criminal P. C. (1898), S. 2G9— 

Notification under—No contravention 602; 

- Art. Id —Discrimination 758a 

-,4r*. 19 

See also (1) Essential Supplies Temporary 

Powers Act (1946), S. 3 (2) (o) 

548c; / 

(2) Sugar Temporary Excise Duty 
Act (1947), S. 3 508 

..4r/s. 19, 31— Scope 548d 


-Arts. 19 (l) Cls. (c), (f) and (g) and Id — 


^ \ ^ \ W/ I \ / / w 9 »\ y j »w w -A. a ■ 

Infringement of — (Iron and Steel Companies 
Amalgamation Ordinance (8 of 1952)— Iron and 
Steel Companies Amalgamation Aot (79 of 1952)) 

695e 

— -Art. 19 (1) (f) _ See West Bengal Land 
Development and Planning Aot (1948), S. 4 

704a 

- Art. 19 (1) (f), (g) — See also Essential 

Supplies (Temporary Powers) Aot (1916), S. 3 (1) 

548« 

- -Art. 19 (l) (f), (q), (5) (6) — Reasonable 

and in public interest — (West Bengal Foodgrains 
Intensive Procurement) Order (1952) 518a 
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- Art. 19 (1) (g) —See also Universities Act 

(1904), S. 25 7836 

- Art. 19 (1) (g)— Unreasonable restriction 

1876 

- Art. 19 (5) 

See (1) ibid, Art. 19 (l) (f) (g) 5 iSg 

(2) Essential Supplies (Temporary 

Powers) Act (1946), S. 3 (1) 

5l8c 

(3) West Bengal Land Development and 

Planning Act (1948), S. 4 704a 

- Art. 19 (6) 

See (1) ibid, Art. 19 (1) (f) (g) 5l8g 

(2) Essential Supplies (Temporary 
Powers) Act (1946), S. 3 (1) 

548e 

- Art. 20 — See Houses and Rents — W T est 

Bengal Premises (Temporary Provisions) Act (17 
of 1950), S. 40 599 

- Art. 20 (1)— Greater penalty not justified 

561c 

- Art. 20 (2) — ‘Prosecution' and ‘offence’ — 

Meaning—Imposition of fine by Rent Controller 
— Subsequent prosecution on same facts before 
Criminal Court-Houses and Rents—West Bengal 
Rent Control (Temporary Provisions) Act (17 of 
1950), S. 34 _ (Criminal P. C. (1898), Ss. 4 (1) 
(o) and 403) 85 

- Art. 20 (2) —“Prosecution”—Meaning of 
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Bengal Premises Requisition and Control (Tempo, 
rary Provisions) Act (5 of 1947), S. 3 (l)) 223c 

- Art. 31 (2) —Compensation 548A 

- Art. 31 (2)— Fixing of compensation 548; 

- Art. 31 (2), Soli. 7 List I Entries 33, 43, 

44 and 52 and Sch. 7 List II Entry 36 _Powers 

of Union Legislature—(Iron and Steel Companies 
Amalgamation Ordinance (8 of 1952)) — (Iron 
and Steel Companies Amalgamation Act (79 of 
1952)) — (Companies Act (1913), Ss. 153A and 
153B) 695i 

- Art. 48 — See Municipalities—Bengal Munici¬ 
pal Act (15 of 1932), S. 370 (2) 333a 

- Art. 133 — See Limitation Act (1908), 

Art. 179 13 

- Art. 133 (b) — Civil P. C., S. 110 — Sub. 

stantial question of law—Question.whether proper, 
ties could be dealt with by way of settlement 
deed executed by the parties pending the litiga¬ 
tion, with effect of arrangement being binding 
upon plaintiffs as reversioners 282a 

- Art. 133 (b) —Civil P. C., S. 110— Substan- 

tial question of law—Mortgage executed to pay off 
earlier mortgage—Earlier mortgage not for legal 
necessity—Question whether later mortgage was 
justified by legal necessity 2826 

- Art. 133 (I)—"Amount or value of subject. 

matter in appeal - '—(Civil P. C. (1908), S. 110) 

509 


316c 

- Art. 21—See Bengal Suppression of Immoral 

Traffic Act (6 of 1933), S. 13 522c 

- Art. 22— "Arrest” does not include removal 

—(Bengal Suppression of Immoral Traffic Act 
(6 of 1933), S. 13) 5226 

- Art. 22 (5 )— "As soon as may be”_Sup. 

plementary grounds—Public Safety— Preventive 
Detention Act (1950), S. 7 129a 

-.4rf. 31 

See also (1) ibid, Art. 19 548d 

(2) Essential Supplies Temporary 
Powers Act, S. 3 (2) (c) 548c 

- Art. 31 —Person who can complain_(Iron 

and Steel Companies Amalgamation Ordinance 
(8 of 1952) — (Iron and Steel Companies Amal¬ 
gamation Act(79 of 1952)) 695a 

—Art. 31, Sch. 7 List I Entry 33 and Sch. 7 
List II Entry 36 —Scope 6956 

- Art. 31 (1)—See West Bengal Land Develop. 

ment and Planning Act (1948), S. 4 7046 

- -Art. 31 (2 )—Article covers cases of both re. 

quisition and acquisition 223a 

— —Art. 31 (2) — Public purpose—Whether re. 
quisition is for public purpose, is justiciable in 
Court of law—(Houses and Rents—West Bengal 
Premises Requisition and Control (Temporary- 
Provisions) Act (5 of 1947), S. 3 (l)) 2236 

- Art. 31 (2 )— Public purpose — Requisition 

for employee of State Government, whether re¬ 
fugee or otherwise — (Houses and Rents — West 


- Arts. 141, 372 — Decision of Judicial Com. 

mittee 5246 

- Art. 215 — See also Letters Patent (Cal), 

Cl. 15 627a 

- Art. 215 — Disobedience — Personal service 

of order when essential — (Contempt of Courts, 
Act (1926), S. 1) x 96 

_ Art. 225—See also ibid, Art. 329 (b) 98a 

- Arts. 225 and 226 — Scope — Nature and 

effect of jurisdiction under (SB) 433c 

- Art. 226 

See also (1) ibid, Art. 225 (SB) 433c 

(2) ibid, Art. 329 (b) 98ft 

(3) Bengal Civil Service (Classifica- 

tions, Control and Appeal) 
Rules, R. 55 361 

(4) Bengal Subordinate Service 

(Discipline and Appeal) Rules, 
1936 316a 


(5) Import and Export Control Act 

(1947), S. 3 5915 

(6) Industrial Disputes (Appellate 

Tribunal) Act (1950), S. 11 (7) 

37 


(7) Limitation Act (1908) Art. 151 

(SB) 433* 

(8) Municipalities—Bengal Munici¬ 

pal Act (15 of 1932), S. 492 

(SB) 433m 

(9) Representation of the People 

Act (1951), S. 170 98 d\e 
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Constitution of India (contd) 

P _ A r t. 226— 'Quo warranto'—Offices of mem- 

• berJ of Managing Committee of school 114a 

J _ Art. 226 — Parties—‘Quo warranto'—Object 

^ get declaration that approval given to School 
! Committee by University is invalid—University 
is necessary party 114 6 

__ 226— Habeas Corpus—Writ of — Suc¬ 
cessive applications 129e 

_ Art. 226 —Habeas Corpus—Writ of—Appli¬ 
cations under different circumstances 129/ 

_ Art. 226 — Mandamus proceedings — Ques¬ 
tions of title to property and complicated ques¬ 
tions of fact iVlb 

- Art. 226 — Petitioners aggrieved by acts of 

Calcutta University Syndicate—Prerogative writs 
against Calcutta University 172c 

- Art. 226 —Parties to proceedings 172 d 

- Art. 226— Application not mentioning Art. 

226 in cause title and asking for writ of manda. 
mus (FB) 179c 

- Art. 226— No existing grievance, no writ 

187a 

- Art. 226 —Parties—Larger body made party 

— Component part need not be made party 

212a 

- Art. 226— Application against corporate body 

like State Medical Faculty by its name is legal— 
State Medical Faculty as such is a person against 
whom direction and order or writ can issue 

2126 

Art. 226— Domestio Tribunal—State Medi- 


Constitution of India (contd.) 

_ Art. 226 _Jurisdiction of Calcutta High 

Court over Chandernagore—(Chandernagore (Ap¬ 
plication of Law?) Order, 1950) 363 

+ ¥<: - Art. 226— Appeal—(Letters Patent (Cal), 

Cl. 15) (SB) 433a 

- Art. 226 —Scope—Jurisdiction of High Court 

(SB) 4336 

- Art. 226 —Scope—Nature of jurisdiction of 

High Court . (SB) 4330 

- Art. 226 —Alternative remedy (SB) 433 k 

- Art. 226 — “Directions, orders or writs” 

5206 

- Art. 226 —Application in case where minor 

is incarcerated 522a 

- Art. 226 —New point 548* 

- Art. 226 —Scope 548o 

■Arts. 226, 311 (2) — Damodar Valley Cor. 


oal Council—Jurisdiction to cancel examination 
of candidates found using unfair means — Must 
act in good faith and fairly — Mandamus, when 
can issue 212c 

- Art. 226 —Demand for justice and refusal_ 

Candidates whose examinations were cancelled 

going individually in deputation to the Faoulty_ 

Denial by Head Assistant of Faculty that such 
demand was made—Denial held not by proper 
person — It should be either by Secretary to the 
State Medical Faculty or President of the Gov¬ 
erning Body, both of whom were made parties 

, 212d 

—Art. -Unreasonable delay _ No expla¬ 
nation—Petition not entertained 223d 

Art. 226 —Another remedy open 257a 
Art. 226 —Scope—Persons entitled to apply 

. . _ 2676 

* *26—Proper parties—(Constitution of 

3 S ( .VH Ge “ ec al Clauses Act, 1897, 
B. 3 (39))_(Oiv.l P. 0., 0. 1, R. 8) 289a 

—Art. 226 —Mandamus 2896 

Aft, 226 —Certiorari 297d 

° f alternative remedy 
ite Art ex6rci8e of jurisdiction 

X r 18 a mafct6r to be c °usi. 

Ll “ th *! faot8 and oiroamstances of each case 
Wither such remedy will be an adequate remedy 

3336 


potation Act (1948), Ss. 7, 60 (2) (b)— Dismissal 
of servant of Corporation — Issue of writ of 
certiorari 581a 

- Art. 226 — Issue of writ of mandamus 

5816 

- Art. 226 — Existence of other effective re¬ 
medy 581c 

- Art. 226 —Foundation for jurisdiction under 

—Existence of right—(Import and Export Con- 
trol Act (1947), S. 3) 591a 

- Art. 226 —Mandamus—Condition precedent 

653c 

- Art. 226 —Mandamus—Laches 653d 

- Art. 226 — Mandamus — Not to be issued 

if issue will prove infructuous 653e 

■Art. 226 —Efficacious and adequate statutory 


remedy available — (Sales Tax—Bengal Finance 
(Sales Tax) Act (6 of 1941), Ss. 15, 20, 21 and 
Rr. 71, 74)_(Bengal Ordinance (10 of 1950)) 

712c 

- Art. 226 —Scope — Order under special Aot 

— Revaluation of grounds — (Income-tax Act 
(1922), S. 34) 72i a 

——Art. 226 — Scope — Other remedy open by 
way of appeal—(Government Premises (Eviction) 
Aot (1950), Ss. 3 and 5) 729 d 

Art. 226 —Proceedings for prerogative writs 
—Extent of Court’s powers 753 a 

—— Art. 226 —Prayers—Power of High Court to 
amend 7536 

—Art* 226 — Existence of alternative remedy 
—Effect 753c 

- ~Art. 226 —Demand of justice and failure 

756a 

- Art. 226 -Disputed question of faot 756s 

Art. 226 —Calcutta High Court’s jurisdiction 


to issue writ against Direotor-General of Observa¬ 
tories, New Delhi, and Government of India 

- Art. 227 7670 

See also (l) ibid, Art. 329 (b) 98a 

(2) Letters Patent (Cal), Cl. 15 

6366 
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_ Art. 227 _Laches of applicant — Court 

would refuse to interfere if no special circum¬ 
stances are shown to explain delay and position 
of parties has changed ^6 

_ Art. 227 _Power of interference 636c 

_ Art. 227 — Scope — Arbitrator committing 

error in applying Rule 720, Calcutta High Court 
Civil Rules and Orders — (High Court Rules and 
Orders — Calcutta Civil Rules and Orders, 

Rule 720) ' 702i 

_ Art. 227 — Interference when election is 

unlawfully set aside 7 315 

_ Art. 223—See Debt Laws — Bengal Money- 

Lenders Act (10 of 1940), S. 30 (1) (a) 190 

- Art. 245 

See (1) Essential Supplies Temporary Towers 
Act(1946) 548a 

(2) Public Safety—Preventive Detention 
Act (1950) (as amended by Act (4 of 
1951), S. 5 81 /j 

- Art. 299-See ibid, Art. 311 (2) 319a 

- Art. 300 — See Letters Patent (Cal), Cl. 12 

lb 

- Art. 311 — Suspension is not reduction in 

rank within meaning of Article — Article has no 
application to cases of suspension 45 d 

- Art. 311 (l) — See also Police Regulations, 

Bengal (1915), R. 15 3165 

- Art. 311 (1 )—Government servant appointed 

by Director General of Observatories — Notice of 
compulsory retirement given by Director-General 
—Competency—(Central Civil Services (Revision 
of Pav) Rules 1947)) 767 b 

- Art. 311 (2) 

See also (1) ibid, Art. 226 581a 

(2) Army Instructions (India) 
(1949), No. 212 763 

- Arts. 311 (2), 599—Applicability of Art. 311 

(2)—(Government of India Act, 1935, S. 175 (3)) 

319a 

- Art. 311 (2) — Dismissal or removal — 

(Compulsory retirement — Civil Services (Classi¬ 
fication, Control and Appeal) Rules, Rr. 49 and 
65) 767c 

- Art. 313 — See Police Regulations, Bengal 

(1915), R. 15 3166 

- Art. 327—See Representation of the People 

Act (1951), S. 170 98 d 

- Arts. 329 (b), 225, 226 and 227 — Proceed. 

ings disputing validity of election — Jurisdiction 
of High Court—Representation of the People Act 
(1951), Ss. 80, 81 and 100 * 98a 

- Art. 329 (b)— Election—Meaning 986 

_ Art. 367 (1) — See Constitution of India, 

Art. 226 289a 

_ Art. 372—See ibid, Art. 141 5246 

- Sch. 7, List 1, Entry 33. 

See (1) ibid, Art. 31 6956 

(2) ibid, Art. 31 (2) 695d 

- Sch. 7, List 1, Entry 43—See ibid, Art. 31 

(2) 695d 
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Constitution of India (contd.) 

- Sch. 7, List 1, Entry 44—See ibid, Art. 31 

(2) 695(2 

- Sch. 7, List 1, Entry 52—See ibid Art. 31 

(2) 695i 

- Sch. 7, List 2, Item 26 — Sec Raw Jute (Cen¬ 
tral Jute Board and Miscellaneous Provisions) Act 
(6 of 1951) 458a 

_ Sch. 7, List 2, Entry 36 

See (1) ibid, Art. 31 - 6956 

(2) ibid, Art, 31 (2) 695(2 

Contempt of Courts Act (12 of 1926), S. 1 — 
See also Constitution of India, Art. 215 96 

-Ss. 1, 3 —Letter by party to proceedings to 

third party to bring pressure on other party — 
Held, tended to interfere with due course of 

justice and amounted to contempt of Court 53 

- S. 3—See ibid, S. 1 53 

Contract Act (9 of 1872), S. 2 (d)—See Interna¬ 
tional Law—Private 366a 

_ S. 10 — See Arbitration Act (1940), S. 2 

642e 

_cj 23. 

See also (l) Arbitration Act (1940), S. 2 

415c 

(2) Arbitration Act (1940), S. 23 

415 d 

_ S. 23 —“Forbidden by law”- (West Bengal 

Raw Jute (Central Jute Board and Miscellaneous 
Provisions) Ordinance (17 of 1950), S. 5 (2) ) — 
(Arbitration Act (1940), S. 34) 450c 

- S. 23 —Contract relating to jute goods—Set¬ 
tlement contract — Nature and validity—(West 
Bengal Jute Goods Act (5 of 1950), S. 2) 618a 

_S. 28 _Agreement to refer matters in dis¬ 
pute in pending suit — (Arbitration Act (1940), 

S. 21) 690a 

- S. 39 —Scope and applicability 642(2 

-S. 43 —Joint tortfeasors 5136 

-S- 62 

See also (1) ibid, S. 63 6426 

(2) Arbitration Act (1940), S. 2 

642e 

_ S. 62 —Novation of contract, effect 642a 

_ S. 63—See also Arbitration Act (1940), S. 2 

642e 

_ Ss. 63, 62 — Necessity for consideration 

6426 

_ S. 63 —Accord and satisfaction 642c 

_ S. 172 — See also Companies Act (1913), 

S. 21 (1) 526c 

_ S. 172— Pledge of shares — Pledgee can fill 

in the blanks in transfer — (Companies Act 
(1913), S. 34, Sch. I, Table A, Reg. 18) 526a 

_ S. 172 -Pledge of shares—Transfer of title 

is not necessary — Simple delivery of possession 
of script is enough — (Companies Act (1913), 

S. 34) 4 526 *> 

- S. 188—See Carriers Act (1665), S. 8 547 
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Co.Bharer—Partition _ Suit for — Property in 
possession of tenant - Maintainability of suit^ 

|Court-fee - See Court-fees Act (1870), S. 7 (jv) 

' court-fees Act (7 of 1870), S ? -Relinquish- 

meat of claim—(Civil P. C. (1908), 0. /, B- 11) 

i oocl 

_ s. 7 (iv) (b), S. 7 (v) and Sch. II, Art. 17 

(ui)—Suit for partition - Property in possession 
of co-sbarer as tenant from mouth to month — 
Court-fee 36,1 

_Ss. 7 (iv)(c), (v) (a) and 8 (c) (Beng.) 

—Sait for declaration of right to pala of worship 
and injunction—S. 7 (iv) (c) applies — Mode of 
valuation—Court’s power to revise—(Suits Valu¬ 
ation Act (1887), S. 8) 34a 

- S. 7 (iv) (c), Sch. II, Art. 17(G) and S. 7 

(VIA) (Bengal )—Applicability — Suit by plain- 
tiff in possession for declaration of shares of par¬ 
ties— Plaint also containing prayer for declaring 
preliminary decree in previous suit fraudulent 
and invalid and restraining defendant perma- 
nently from executing decree—Court-fees payable 

42 d 

—— S. 7 (iv) (c )—Distributive Valuation 583a 

- S. 7 (iv) (c) — Suit for avoiding deed of 

transfer 755 b 

-S. 7 (iv) (c) — Valuation of suits coming 

under cl. (c) 755c 

-S. 7 (iv) (c) (f)-See ibid, S. 17 5836 

- S. 7 (v)-See ibid, S. 7 (iv) (b) 36a 

-S. 7 (v) (a) — See also ibid, S. 7 (iv) (c) 

34a 

—S. 7 (v) (a) (Bengal )—Net profits—Test 

710 

- S. 7 (VIA) (Bengal)-See ibid, S. 7 (iv) (c) 

42 d 

- S. 8 B (Bengal) — See Civil P. C. (1908), 

S. 115 42a 

- S. 8 (c) (Beng.)—See ibid, S. 7 (iv) (c) 34a 

- S. 8 B (3) (Bengal). 

See (1) Civil P. C. (1908), S. 2 (2) 42c 

(2) Civil P. C. (1908), O. 7, R. 11 426 

- Ss. 17, 7 (iv) (c) (f), Sch. 2, 4rt. 17 (vi) 

—Suit for different reliefs 5836 

- Sch. 2, Art. 17 (vi) 

See (1) ibid, S. 7 (iv) (b) 36a 

(2) ibid, S. 7 (iv) (c) 42 d 

(3) ibid, S. 17 5836 

' Criminal Law Amendment Ordinance (29 of 

1943), Ss. 3 and 4 (as amended by W. B. Ordi. 
nance, 1 of 1950 )—Special Tribunal—Necessity 
of notification for its constitution 263a 

S. 4— See ibid, 8. 3 263a 

“—& A ( as amended by Ordinance, 6 of 1946 
(Central)) — Validity — (Constitution of India, 
Arts. 13 and 14) 2636 

——S. 5 (as amended by Ordinance 6 of 1946 
(Central ))— Continuance of proceedings pending 
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at the date of Constitution _ (Constitution of 
India, Art. 13 (1))—(General Clauses Act (1897;, 

8.6(e)) , 

Criminal Procedure Code (5 of ISOS), S. 4 (1) 

( o) _ See Constitution of India, Art. 20 (2) 85- 

_S. 5 _ See Houses and Rents—"W. B. Pre¬ 
mises Rent Control (Temporary Provisions) Act- 

(17 of 1950). S. 47 414fc 

_S. 9G—Issue of search warrant — Recording 

of reasons for belief not necessary . 341 

_ Ss. 107 and 112 — “In manner hereinafter 

provided" , 1^®® 

_S 107 —Power to call for police enquiry and 

report 

_ S. 107 _‘‘Is informed” — Information not 

complaint J 09c 

_Ss. 107 and 112— Police enquiry and notice 

—Distinction I09d 

_Ss. 107 and 192— ’Case’—Meaning of—Pro. 

ceediDgs under S. 107 l09o 

_S 107 —"Sufficient ground for proceeding” 

491 

_ S. 112-See ibid, S. 107 109a, A 

_S. 117 13)— Interim security — Order for, 

before recording evidence—Competency 238a 

_S. 122 _Sureties — Rejection of — Persons 

living at considerable distance from accused’s 
residence 2386 

_Ss. 144 and 145 — Effect of prior order in 

proceedings under S. 144 on subsequent proceed¬ 
ings under S. 145 397a 

_S. 145—See also ibid, S. 144 397a 

_S. 145 —Parties 3976 

_S. 145 —Likelihood of breach of peace: 397c 

_S. 145 —Failure to produce evidence—AIR 

1919 Pat 37, Dissented from — (Evidence Act 
(1872), Ss. 101 to 103) 484 

- S. 145 —Order under S. 145 — Order is not 

bad merely because all interested persons are not 
made parties — Order is valid so far as parties 
actually before Magistrate are concerned 777<i 

-S. 145 (4) — Consideration of documentary 

evidence 777 c 

-S. 154 - See ibid, S. 297 6026 

-S. 156 — See Prevention of Corruption Act 

(1947), S. 3, Proviso 226 

-S. 162 —Prejudice to accused 6026 

-S. 162 —Statement to police G02c 

-S. 192—See also ibid, S. 107 109c 

-Ss. 192, 529 — Transfer under S. 1.92 by 

Magistrate not taking ooguizance, bona fide but 
not erroneous—Subsequent proceedings by trans¬ 
feree Magistrate are without jurisdiction 573 

t- Ss. 192 (l) and 559 (l )—Transfer of case 

of which cognizance was taken by predecessor: 7776 

- Ss. 192 (2) and 629 (f) — Magistrate not 

taking cognizance of case—Transfer by — Effect 

i°9 / 

- S. 195 — Complaint in respeot of offence 

under S. 188, Penal Code 507 
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Criminal P. C. (contd.) 

—S. 198 — Case under S. 500, l’enal Code — 
Petition of complaint 191 

_S. 202 — Scope — Petition under S. 500, 

Penal Code — Opportunity to complainant to 
prove that allegations made by accused were 
4 mala fide’, should be given—(Penal Code (i860), 
Ss. 499 and 500)—(Criminal Trial—Practice and 
Procedure) 689a 

_.S. 202 —“Inquiry”—Scope of 6896 

_S. 205 — Accused, a purdanashin lady — 

Exemption from personal appearance — Consi¬ 
derations 1^4 

_S. 208— Complaint on its face in order—It 

is for accused to bring facts on record to show that 
it wa3 not in order—That the accused is illiterate 
is no reason 76c 

_Ss. 210, 211, 212 and 537— Non-compliance 

with Ss. 211 and 212 10 

-S. 211 — See also ibid, S. 210 10 

-Ss. 211, 212, 213, 215, 439 and 537— Dis- 

cretion to examine witnesses named in list under 

S. 211_Wrong exercise of — Order of commit. 

ment—Quashing of 12 

_Ss. 211, 212 and 213— Procedure laid down 

in sections should be followed in order iu which 
sections appear 626 

Ss. 211, 212 and 537 — Non-compliance 


Criminal P. C. (contd.) 

. S. 286 _Prosecution need not tender every 


witness examined in committing Court 


602d 


with provisions of S3. 211 and 212—Trial is not 
•vitiated 792a 

-S. 212 

See (1) ibid, S. 210 10 

(2) ibid, S. 211 12; 626; 792a 

_S. 213—See ibid, S. 211 12; 626 

._S. 215 — See also ibid, S. 211 12 

_S. 215 —Time for quashing commitment 

7926 

_ Ss. 244, 256, 261 and 262 — Trial before 

Municipal Court for offence against Municipal 

Act_Accused pleading not guilty — Accused 

has every right to adduce evidence in defence — 
Accused cannot be denied this right — (Munici¬ 
palities — Calcutta Municipal Act (3 of 1923), 
S. 386 (1) (c)) 416 

__Ss. 247 and 403 —Acquittal under S. 247 is 

acquittal within S. 403 1976 

_S. 250 ( 1) —“Call upon him to show cause" 

594 

_Ss. 253, 436 and 439— Further inquiry: 496 

_S. 256 — See also ibid, S. 244 416 

_.Ss. 256 and 537 —Effect of non-compliance 

•with S. 256 475 

_S. 261—See ibid. S. 244 416 

_S. 262 —See ibid, 244 416 

_.S. 268 — See West Bengal Criminal Law 

Amendment Special Courts Act (21 of 1949) (as 
amended by West Bengal Act 12 of 1952), S. 4 

6816 

_ S. 269 — See Constitution of India, Art. 14 

602; 

_S. 269 (1) —Validity—Does not contravene 

Art. 14—(Constitution of India, Art. 14) 3946 


-S. 288 — Procedure — Irregularity not 
amounting to illegality 602$ 

-S. 297—See also Penal Code (1860), S. 464 

798 

-S. 297 —Evidence of witness admitted under 

S. 33—Duty of Judge to warn jury — Necessary 
direction — Failure amounts to non-direction — 
(Evidence Act (1872), S. 33) 206e 

-S. 297 — Jury relying on dying declaration 

—Omission by Judge to caution— Misdirection 

383a 

-S. 297 —‘Laying down the law by which the 

jury is to be guided’—Appreciation of evidence 

425a 

-S. 297 — Misdirection — Omission to point 

out importance of discrepancy between F. I. R. 
and petition of complaint—Effect 4256 

-S. 297 _Misdirection—(Evidence Act (1872), 

S. 1) 602a 

-S. 297 —Explaining the law—(Evidence Act 

(1872), S. 144, Illus. (g)) 602« 

-Ss. 297 and 154—Misdirection 6026 

-S. 297 — Explaining law of defence of pro- 

perty—(Penal Code (1860), Ss. 97, 99) 602» 

- S. 340—See Municipalities—Calcutta Muni¬ 
cipal Act (3 of 1923), S. 531 % 766 

-S. 367 — See Evidence Act (1872), Ss. 101 

to 103 634 

-Ss. 386 and 368 — Section 388 applies to 

case where sentence is not only fine but also 
imprisonment in default — Breach of S. 386 (1), 
Calcutta Municipal Act — S. 488 of the Act pro. 
vides for fine only and not imprisonment — 
S. 388, Criminal P. C. does not apply — Proper 
procedure is one under S. 386, Criminal P. C — 
(Municipalities — Calcutta Municipal Act (3 of 
1923), S. 386/488) 76e 

_S. 338-See ibid, S. 386 76c 

-S- 403 

See also (1) ibid, S. 247 19^6 

(2) Constitution of India, Art. 20 (2) 

85 

(3) Municipalities—Calcutta Muni- 

cipal Act (3 of 1923), Sec. 
483 (2) 357c 

_S. 403 _Acquittal under S. 352, Penal Code 

—Trial on same facts under S. 323, Penal Code 

197a 

_S. 423 (1)( 6)—"Order him to be re-tried" 

—Reasons 2 ® 38 

_S. 423 (1) (b) — Partial retrial cannot be 

directed _ 2 ^ 3 / 

Ss. 435 and 439 (1 )—High Court’s power to 

n m w 


call for records 

-S. 436—See ibid, S. 253 

-S. 437 —'Improperly discharged 

- S. 439 

See also (1) ibid, S. 211 
(2) ibid, S. 253 


777a 
496 
567 

12 
496 



Criminal p. ^3 j^ Munic | pa ii t j e3 —Calcutta Muni¬ 
cipal Acfc {3 of 1923), S. 363 

410a 

_ S. 439 _Interference by High Court—Trial 

suart’g appraisement of evidence 560 

_ S. 439 (1 )—See ibid, S. 435 777a 

f_ S. 468 (3) ani (5 )—Enforcement of order 

__Ha 9 band’s failure to obtain cancellation of order 
—Maintainability of objection 343a 

__ S. 488 (3) — Enforcement of order—Suffi¬ 
cient cause—Enquiry as to—Necessity of 3436 

_ .S. 496 — "Proceedings before a Court” — 

(Words and Phrases) 06la 

g 510 _See Municipalities—Calcutta Muni¬ 
cipal Act (3 of 1923), S. 3 (65) 561a 

_ S. 522—See also Rehabilitation of Displaced 

Persons and Eviction of Persons in Unauthorised 
Occupation of Land Act (16 of 1951), S. 3 

308a 

- S. 522 —Powers of Court of appeal or revi¬ 
sion — Time limit fixed in cl. (1) does not apply 
and Court can order restoration even after one 
month from conviction : A I R 1947 Cal 390, 
Dissented from • 3086 

- S. 522 —Scope 308c 

- S. 522 —“At any time within one month of 


conviction” 393 

- S. 529—See also ibid, S. 192 573 

- S. 529 —"Erroneously in good faith 109(7 

-S. 629 —“Merely”—Meaning of 1096 

-S. 529 (f)-See ibid, S. 192 (2) 109/ 

- S. 537 

See also (l) ibid, S. 210 10 

(2) ibid, S. 211 12; 792a 

(3) ibid, S. 256 475 

-S. 537 —Irregularity 602/ 

-S. 639B — Local inspection — Penal Code 

(1860), Ss. 96, 97 457 

-S. 659 (1)-See ibid, S. 192 (1) 7776 

Criminal Trial — See Evidence Act (1872), 
Ss. 101.103 40ic 

-Practice and Procedure — See also Criminal 

P. C. (1898), S. 202 689a 

-—Practice and Procedure — Delegated autho- 
rity cannot be further delegated 689c 

Damodar Yalley Corporation Act (14 of 
1948), S. 7 — See Constitution of India, Art. 226 

7 — 33 (2) (b) — See Constitution of India, 
¥■ 22 6 . 581a 

Dangerous Drugs Act (2 of 1930), S. 23-See 
Evidence Act (1872), 8 . 25 219 

(*!. i . DEBT LAWS 
Bengal Agrionltural Debtors’ Act (7 of 
S. 2 (d )—Transaction of loan 232 
(&)• First Proviso — Applicability to 

fiial order passed by Board \ 337 c 

—Application by a co-sharer must 
•jwindepenaent and on his own behalf 323 
® : - 1958 Indexes (Cd.) 8 & i 
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Debt Laws — Bengal Agricultural Debtors’ 

s—Calcutta Muni- Act (contd.) 

J of 1923), S. 363 -Ss. 37A ( 8 ) and 45- Proceeding under 

410a S. 37A — Applicability of Art. 181, Limitation 
High Court—Trial Act—(Limitation Act (1908), S. 29 (2) and Art. 

ice 560 181) f 

435 777 « _S. 44 (a)— Limitations of review ooia 

iforcement of order -S. 44 (a)- Application when to be made 

jancellation of order „' b 

, 343 ,x - S. 45—See ibid, S. 37A ( 8 ) <-0a 

mt of order—Suffi- Bengal Money-lenders Act (10 of 1940), S. 30 

Sfecessity of 3436 (1) (a) and (b) —Suit instituted before Constitu- 

before a Court” — tion—Questions whether section is ultra vires — 
G61a Transfer of records to High Court—(Constitution 
ies—Calcutta Muni- of India, Art. 228) 185 

5 ) 561a -S. 34 (1) (a) (ii) and Form 15— Notice — 

litation of DiSDlaced Time limit—(Limitation Act (1908), Art. 181) — 
JSTulSSSSld Decision in Suit No. 2077 of 1939, Dissented 

inf 1951) S 3 from 

308a -S. 34 (l) (a) (ii) and Form 15 — Specif). 

t of appeal or revi- cation of amount of interest 5626 

I. (1) does not apply '- s - 36 — Decree attached on subsequent re. 

ation even after one opening of decree—Attachment ceases 365 
L R 1947 Cal 390, -S. 33 — 3ee a ^ s0 Civil P. C. (1908), S. 115 

3086 94,5 

303 c -S. 38— Scope — Nature of declaration con- 

nthin one month of templated 94a 

393 -S. 38 (3) —Order refusing to make a declara- 

l lOQ 573 tion under S. 38—No appeal 946 


Deed — Construction — Consent decree — (Civil 
P. C. (1908), O. 23, R. 3) G76a 

Di«orce Aot (4 of 1869), S. 2 — Husband’s 
domicil alone is to be considered (SB) 530(7 

- S. 2 —Change in domicil (SB) 530» 

- Ss. 3 (3) and (4) — Jurisdiction — Both 

parties must reside or must have last resided 

(SB)242 

Dock Labourers Act (19 of 1934), S. 2 (a) — 
See Dook Labourers Regulation (1948), Regn. 44 

108 

- S. 5 (3) — See Dock Labourers Regulation 

(1948), Regn. 44 108 

Dook Labourers Regulation (1948), Regn. 2— 
See ibid, Regn. 44 108 

- Regns. 44, 2, 55, and 54 —Hatch on boat not 

properly secured — Boat owned by company_ 

Conviction and sentence of Manager qua Manager 
—Dock Labourers Act (1934), Ss. 2 (a) and 5 (3) 

108 

- Regn. 64—See ibid, Regn. 44 108 

- Regn. 65—See ibid, S. 2 108 

Domioil — Acquisition of—Set Constitution of 
India, Art. 5 (SB) 530/ 

Easements Aot (5 of 1882), S. 52-See Houses 
and Rents—-West Bengal Premises Rent Control 
(Temporary Provisions) Act (17 of 1950), S. f) 

147 

Essential Supplies (Temporary Powers) Aot 

(24 of 1946)— Validity _ (Constitution of India, 
Art. 245) 54 8a 
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Essential Supplies (Temporary Powers) Act 

( contd.) 

-S. 2 —Foodstuff 5486 

- Ss. 3 and 4—Delegation and sub-delegation 

— Sections are not ultra vires — West Bengal 
Cotton Cloth and Yarn Control Order (1948), 
Cls. 13 and 14 — Notification under, are not in. 
valid : A. I. R. 1952 Orissa 87, Dissented from 

4926 

- S. 3 (l), (2 )—Scope 5486 

- S. 3 ('ll—Validity — Constitution of India, 

Art. 19 (1) (f) (g) (5); ( 6 ) oiSe 

- S. 3 11), (2) (j) — Delivery of goods at 

destination 5482 

-S. 3 (1), (2) (c), (j) — Notice in Form ‘A’ 

548m 

-S. 3 (2)— See also ibid, S. 3 (1) 5486 

-S. 3 (2) (c), (d), <f), (h), (i) and (j) - 

Validity—(Constitution of India, Arts. 19, 31) 

548c 

- S. 3(2) (c), (d), (h), (i), (j) are valid — 

(Constitution of India, Art. 19) 548/ 

- S. 3 (2) <e), (j)-See ibid, S. 3 (1) 548m 

-<S. 3 (2) (j)—See ibid, S. 3 (1) 548/ 

- S. 4—See ibid. S. 3 4926 

- Ss. 7(2) proviso, 13A (as amended Ly Act 

62 of 1950 )—Offence uuder S. 7 (2), proviso — 
Granting bail — Consideration under S. 13A 

28a 

- S. 7 (2) (b), Proviso —See also West Bengal 

Foodgrains Control Order 1951, para 10 and 
Explanation 47G6 

_ S. 7(2) (b) — Proviso and Explanation — 

"Maximum quantity so prescribed" — (West 
Bengal Foodgrains Control Order, 1951) 476a 

Essential Supplies (Temporary Powers) Act, 
S. 13A (1946 as amended by Act 52 oj 1950) — 
See ibid, 8 . 7 (2) Proviso J 8 a 

Evidence Act (1 of 1672), S. 1 — Sec Criminal 
P. C. (1898), S. 297 602a 

_ S. 6-See Penal Code (1860). S. 354 332 

_ S. 9 _ See Municipalities— Calcutta MuDici 

pal Act (3 of 1923), S. 127 4286 

_ S. 13—See Houses and Rents—West Bengal 

Premises Rent Control Temporary Provisions Act 
(17 of 1950), S. 9 671 

- S. 18 —See also ibid, S. 73 307 

-S. 18 — Admission has to be taken in its 

entirety (SB) 5306 

- S. 25 —"Police Officer”—Meaning of—Test 

of applicability of S. 25 — Confession made to 
preventive officer of customs — Admissibility in 
evidence—(Dangerous Drug 3 Act (1930), S. 23 

_Bea Customs Act (1878), S. 169) 219 

- S. 32 —DyiDg declaration—Conviction based 

on—Soundness of 3836 

_ S. 33 — See also Criminal P. C. (1898), 

S. 297 206e 

_ S. 33 —Death of witness must be establish. 

ed 2066 

- S. 33 — Adverse party must have had right 

to cross examine witness ' 206c 


Evidence Act (contd.) 

- S. 33 —Issues in case in which witness vra» 

examined and in case in which his evidence is 
sought to be admitted under S. 33 must be same 
— (Obiter, per Harries C. J.) 206d 

- S. 33—Previous-deposition must be in judi¬ 
cial proceeding—Proceedings without jurisdiction 
are not judicial proceedings—Deposition taken in 
such proceeding is not by person authorised 

- 339a 

-Ss. 65 (a) and 66 — Original in possession 

of opposite party—Procedure ■ 456a 

-S. 66—See ibid, S. 65 (a) 456a 

-S. 67 —Carbon copies — Use for comparison 

4565 

_ Ss. 73, 18 —Proof by comparison—Identity 

of accused's signature—Admitted signature 30? 

_ S. 90 —Presumption under in case of will 

471a 

_ S. 90 —Computation of thirty years 4716 

_ S. 90 _Extent of presumption in case of will 

—(Succession Act (1925), S. 59) 471c 

_ S. 90 _Presumption under, is rebuttable 

47 Id 

- Ss. 101 to 103 • 

See also (l) Accounts—Suit for 244i 

(2) Companies Act (1913), S. 231 

4875 

(3) Criminal P. C. (1898), S. 145 

484 

(4) Houses and Rents — West 

Bengal Premises Rent Control 
(Temporary Provisions) Act (17 
of 1950), S. 34 6865 

(5) Municipalities—Calcutta Muni¬ 
cipal Act (3 of 1923), S. 141 

428a 

(6) Succession Act (1925), S. 237 

657c 

_ Ss. 101 to 103 — Genuineness — Suit fop 

accounts — Accounts produced by legal represen¬ 
tative of deceased accounting party—Genuineness 

of accounts_Burden of proof—(Accounts) 244c 

- Ss. 101-103 —Criminal trial 401c 

_ Ss. 101 to 103 — Criminal trial, burden of 

proof—(Criminal P. C. (1898), S. 367) 634 

_ S. 105—See also West Bengal Foodgrains 

(Movement Control) Order (1951), Para 3 (3) 

4086 

_ S. 105 —Onus to bring case within proviso 

_(Municipalities—Calcutta Municipal Act (33 of 

1951), S. 461 Proviso) * 4016 

- S. 114 

See also (1) Accounts—Suit for 244<J 

(2) Succession Act (1925), S. 63 (o) 

4625 

(3) Succession Act (1925), S. 237 

' 657o 

_ S. 114 —Document in possession of plaintiff’* 

husband—Husband giving evidence but not asked 
to produce the dooument—Adverse inference can- 
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Evidence Aot (conld.) 

n ot be drawn against plaintiff—(Per Lahiri J.) 

_ S. 114 — Employer denying that certain 

workmen were working overtime — Book alleged 
to show overtime work not produced by employer 
...Inference 

_ S, 115 See also Succession Act (1925), 

S. 263 103e 

_ 115 — Estoppel by mistake — Decree- 

holder putting up his own property, by mistake, 
to sale in execution—(Civil P. C. (1908), S. 151, 

0 . 21 , Rr. 89 and 90) i25 

__ .S' H 5 _Estoppel as cause of action 172a 

__S, 115 —Both parties proceeding on certain 

footing—They cannot subsequently change their 
case—(Civil P. C. (1908), 0 6 , R. 2) 251a 

_ S. 115 _Estoppel by pleadiug and conduct 

—(Houses and Rents West Bengal Premises 
Rent Control (Temporary Provisions) Act (17 of 
1950). S. 14 (4)) 4096 

_ S. 115 —Estoppel against statute 458e 

- S. 133—See also Penal Code (1860), S. 354 

332 

- S. 133 — Case of rape on girl of 7 years 

depending on her evidence—Her evidence chang. 
ing from time to time — Her evidence must be 
corroborated —(Penal Code, S. 376) 206a 

- S. 144, Ulus. (g) — See Criminal P. C. (1898), 

8.297 602e 

-S. 154 —Hostile witness—Testimony against 

party calling him 160 a 

•- S. 167 —Sufficient evidence on record, after 

eliminating inadmissible evidence, to determine 
guilt of accused — Still case sent back to trial 
Court for decision for ends of justice, since the 
trying Magistrate had advantage of seeing 
demeanour of witnesses 3396 

Excess Profits Tax Act (15 of 1940), S. 3(3) 
—See Income-tax Aot (1922), S. 5 (2) 314 

- S. 13 (1) — See Income-tax Act (1922), 

S. 5 ( 2 ) 314 

- S. 14—See Income-tax Act (1922), S. 5 (2) 

_ , 314 

French Civil P.C., Art. 158—See Chandernagore 
(Adaptation of Daws) Order (1950), 8 . 7 580 

General Clauses Aot <10 of 1897), S. 3 (39) 

See (l) Constitution of India, Art. 226 

289a 

(2) West Bengal Foodgrains Control 
Order, 1961, Para. 10 and Expla- 
nation 4766 

- S. 6 

' See (1) Bengal General Clauses Act (1 of 
1899), 8 . 8 , Cls. (d) and (e) 

' (2) Constitution of India, Art. 13 ^ 

1 o * / r o . 263d 

—--S. 6 U)—See Criminal Law Am^idment 

Uraiuance (29 of 1949 , as amended by Ordm, 

■woe 6 of 1946 (Central), 8 . 6 26^ # 
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General Clauses Aot (conld.) 

_ S. 8—See Letters Patent (Cal.), Cl. 15 

(SB) 433 d 

_ S. 26 — Acts forming offences under two 

sections of enactment — Prosecution can prose¬ 
cute under any of them 286 

Government of India Act (1935) (26 Geo. V 
& 1 E'hv VIII C 2), S. 175 (3) — See also 
Constitution of India, Art. 311 (2) 319a 

_ S. 175 (31 —Scope 3196 

_ S. 240 (l)—“ Civil Post under the Crown ” 

1886 

_Ss. 240 (1) and (3) and 241 (2 )—Scope of 

_“ Every person who holds under the Crown ” 

meaning 188d 

- S. 240 (2) and (3 )—Dismissal includes dis¬ 
charge 188c 

- S. 240 (2) and (3) — Non-compliance with 

section—Compliance with Civil Services Rules— 
Effect — (Civil Services (Classification, Control 
and Appeal) Rules) 188e 

-S. 240 ( 3) 

See (1) ibid, S. 240 (2) 188c; a 

(2) Specific Relief Act (1877), S. 42 

188/ 

-S. 241 (2)-See ibid, S. 240 (1) and (3) 

188 d 

Government Premises (Eviction) Act (27 of 

1950), S. 2 (a) — “ Competent authority ” — 
Appointment by designation 7296 

-S. 3 — See also Constitution of India, Art. 

226 . md 

— S. 3 — Notice to quit — Satisfaction of 

competent authority 729c 

— S. 5—See Constitution of India, Art. 226 

729 d 

HIGH COURT RULES AND ORDERS 
Calcutta Civil Rules and Orders, R. 720—See 
Constitution of India, Art. 227 7026 

- R. 720 (2) and (3 )—Scope 702a 

Caloutta High Court Appellate Side Rules, 
Chap. II, R. 8 (SB) 433/ 

- Chap. 6 R. 33 as amended in 1948—" Ordi- 

narily ” meaning of ' 282c 

- Chap. 6, R. 33 — Necessity for further 

amendment 282d 

Calcutta High Court (Original Side) Rules, 

Chap. XX, R. 4— Procedure—Notice of motion 
for contempt 0276 

- Chap 21, Rr. 9 to 11 (introduced in 1940) 

—Applicability - 0 72o 

- Chap. 21, R. 12 (introduced in 1940) _ 

Applicability—Receiver making appointment on 
his own initiative * 67 2d 

-— Chap. 35, R. 15 — Execution of personal 
bond of applicant by his authorised attorney— 
(Succession Aot (1925), S. 291) _ (Powers of 
Attorney Act (1882), S. 2) 6066 

-—-Chap. 35, R. 19 — domination of Gazetted 
officer outside jurisdiction ofHigh Court 
. 


606a 
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High Court Rules and Orders—Calcutta High 
Court (Original Side) Rules (contd.) 

- (framed under Calcutta Official Receivers 

Act (7 of 1938) ), Appendix 11, R. 3— Income 

6726 


Hindu Law — Inheritance — Sec also Hindu 
Women’s Rights to Property Act (1937), S. 2 

2006 

-Inheritance — Agricultural property—Right 

of unchaste widow to inherit 200c 

-Maths —Succession to mohuntship 

687a 

- 1 Maths ’ — Succession to ‘ mohuntship ’ — 

Advertisement in newspapers 6876 

-‘ Maths ‘ — Succession to ‘ mohuntship ' — 

Nomination of ‘ mandali ’ 687c 

-Religious Endowment — Dedication—Crea¬ 


tion of debuttar in favour of deity by valid and 
bona fide deed of Arpannama — Subsequent deed 
of cancellation can have no legal effect — Subse- 
quent lapses on the part of the dedicator would 
not convert debuttar into a revocable one—Title 
created in favour of deity cannot be affected by 
acts of shebait 285a 

-Religious Endowment—Dedication _ There 

must be divesting of property 2856 

-Religious Endowment—Dedication in favour 


of deities which are consecrated temporarily once 
a year for worship and then jpmersed in water 
—Endowment is legal 285c 

-Religious Endowments—Classes of—Nature 

of endowments—Determination of 716a 

•Succession — Dayabhaga School _ Right of 


father over ancestral and self-acquired property— 
Son living separate — But no separation between 
them — His right to succeed to estate of father 
after his death is not affected 164c 

-Will — Son guilty of patricide — Property 

devolves on next reversioner 1036 

-Will — Construction — Limited estate_ 


Words of enlargement—Bhogdakhal — Power of 
appointment not exercised — There is intestacy 
of death of widow 194 

Hindu Women’s Rights to Property Act 

(18 of 1937), Ss. 2 and 3 —Non-agricultural pro¬ 
perty — Widow unchaste — Right to inherit — 

(Hindu Law—Inheritance) 2006 

- S. 3—See also ibid, S. 2 2006 

- -S. 3 —" Property ” — Act does not apply to 

agricultural property 200a 

HOUSES AND RENTS 
Calcutta Rent Ordinance (5 of 1946), S. 2 ( 5 ) 
—" Building "—Whether land is vacant is ques- 
tion of fact 160J 

-S. 9—See 


Houses and Rents—West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(1948) (contd.) 

■Ss. 12 (1) (c) ajid 2 (2) — “Controller 




in 


S. 12 (1) (c) does not include Chief Judge 1106 
- S.12 13) — Chief Judge in appeal fixing 


increased rate of rent — Revision to High Court 

— Operation of order of Chief Judge stayed_ 

High Court ultimately holding that it has no 
jurisdiction — Stay order held nullity — Tenant 
not making deposit of rent at increased rate ac¬ 
cording to order of Chief Judge — There is ipso 
facto determination of tenancy 110a 

- S. 28 — Rent Controller exercising function 

under Act does not act as Court 297a 

■S. 30 — Application for fixation of fair rent 


— Notice to landlady sent to residential address 
of her father and not to her ordinary place of 
residence — Landlady's father managing and ad¬ 
ministering property on her behalf and in her 
name — Notice sent to address given in applica¬ 
tion — Rent Controller held died did not con¬ 
travene terms of S. 30 297c 

- S. 32—See Houses and Rents—W r est Bengal 

Premises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 32 2976 

- S. 32 — See Houses and Rents—See ibid, 

S. 32 2976 


West Bengal Premises Rent Control (Tempo, 
rary Provisions) Act (17 of 1950), S. 2 (ti), 
as amended by Act 62 of 1950 — Amendment of 
definition of "tenant" — Retrospective operation 
—Houses and Rents—West Bengal Rent Control 
(Temporary Provisions) (Amendment) Act (62 of 
1950), S. 2) 5GGa 

-S. 2(8) — Cinema premises — (W'ords and 

Phrases—Premises) 1496 

- Ss.2(8) and 9 (e) — “Premises” means 

what forms subject-matter of one demise — One 
room let to two tenants in two portions—Subse- 
quently room let to one tenant after removing 
partition—Basic rent cannot be fixed on basis of 
twd premises 234 

- Ss. 2 (11) and 12 (l) (as amended by Act 

(62 of 1950))— Re-claim of tenancy 585a 
- Ss. 3(1), 7 (l) (c) and 17 (l) — Adjust- 


ment of excess payment with effect from before 
commencement of Act 1506 

- S. 5 and Sch. A, Para 4 — Intermediate 

tenant holding under lease coming under S. 5_ 

Effect 20c 

- S. 7 (l) (c)—See ibid, S. 3 (1) 1506 

- S. 9 and Sch. A —Standard rent—Deterrai- 


nation of—Methods—Duty of Rent Controller 


20 c 


S. 9— Strict rules of pleading are not to be 


Premises (Tempo 
1950), S. 40 

West Bengal Pre 
rary Provisions) 

See ibid, S. 12 (1) 


IIouse^aa^,lL^m—We-t Bencalii^igted—But proof of facts necessary 20 d 

'■ > ^ S. 9 —Duty of appellato Court—Fixation of 





&?9_ standard rent under S. 9 (l) (f), Proviso — Dis- 
issal petition for fixation of fair rent by 
•Wellnte authority on ground that case fell 



xler Cl. j^and evidence was not produced — 
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Houses and Rents-West Bengal Premises 
Rent Control (Temporary Provisions) Act 

bS’- City oi - (Civil P. C. (1008). —Tn(3)‘- S" Civil P. C. (1908), 0. 21 
Oil. R. 25) 


Houses and Rents — West Bengal Premises 
Bent Control (Temporary Provisions) Act 


47a R. 97 


218 


_1_S. 0—Premises let out in December 1941— 
Mode of ascertaining standard rent — Rent Con¬ 
troller cannot determine prevailing rent till rent 
in 1941 is investigated 54a 

__S. 0—Applicability to licensee — (Transfer 
of Property Act (1882), S. 105 — (Easements 
Act (1882), S. 52) 147 

.—Ss. 0, 31 and 47 — Rules under S. 47 — 
Bole 9—Fixatiou of standard rent—Proper pro- 

cedure_Matters to be taken into account— 

Civil P. C. (1908), 0. 26 Rr. 9 and 10 and 0. 18 


Ss. 1:1 and 18 (- 5 .)—Retrospective operation 


B. 18 


177 


-S. 0 and Sch. A — Tenant spending large 
suras for making alterations in premises—Subse- 
quent sub-letting by him — Fixation of standard 
rent—Basis of 284 

- Ss. 9, 17 — Determination of standard rent 

—Application under Act of 1948—Appeal decided 
in 1950—Provisions applicable 315 

- S. 0—Fixation of standard rent 515 

-S. 0—Standard ront, fixation of—(Evidence 

Act (1872), S. 13) 671 

-S. 0—Standard rent—Onus 714 

- S. 9, Sch. A — Applicability — (Civil P. C. 

(1908), S. 11) 782 

-S. 9 (l) (a) and Sch. A para 4 — Fixation 

of standard rent 465 

- S. 9 (e)-See also ibid, S. 2 (8) 234 

— S. 9 (e) — Whole of premises not let out on 
1-12-41—Basic rent 1266 

- S. 9 (l) (e) — Fixation of standard rent — 

Basis 93 

- S.9 (l), cls.(c) and (g )— Both clauses 

cannot be applied to same proceeding 243a 

-S. 9 ( 1 ) (f) — See also Interpretation of 

Statutes 3796 

——S. 9 (l) (f), S. 9 (l)(f) Proviso and 9(1) 
(—Applicability 47 c 

- S. 9 (1) (f)— Applicability—Part of build¬ 
ing completed after 31-12-1949 and let—Proviso 
to S. 9 (1) (f) does not apply 2436 

-— S. 9(1) (f )—Construction 243c 

— S. 9 (1), Cls. (f) and (g )— Applicability— 
Words entire construction’ in proviso to S. 9 (1) 
In-Meaning of—Construction completed of part 
of a building — Portions of such completed con- 
ttmction let out—Application for fixation of fair 
rent — Clause (f) and not (g) of S. 9 (1) applies: 
Vi 1, 5’ 4 7. Dissented from 379a 

Erf l iW ' s - 9 « w «« 

w (a;--■P remises constructed after 
41 bak , bafor9 81.12.1949 — Standard rent 

-~S. 9(2) Rent on prescribed date ascertaih- 
tr? ^'Permissible to take into conaide, 

standard rent of similar houses in neigh- 

; ‘ 20 / 


of Act 


irhood 


md 

S. 12 _Scope of—Municipalities—Calcutta 

Municipal Act (3 of 1923), S. 527—S. 12, W. B. 
Premises Rent Control Act does not override 
S. 527, Calcutta Municipal Act 3576 

_S. 12 (1) (as amended by Act (02 of 1950) 

—See ibid, S. 2 (11) 585a 

- S.13(2) v „ 

See also (1) Civil P. C. (1908), S. llo 

1986 

(2) Civil P. C. (1908), O. 21, R. 97 

218 

_S. 13(2) — Ejectment decree in favour of 

landlord against tenant — Landlord applying 
under O. 21, R. 97, Civil P. C., for delivery of 
possession from sub-tenant — Objection by sub¬ 
tenant under S. 13 (2) of W. B. Premises Rent 
Control Act claiming to have acquired tenancy 
directly under landlord — Application of sub¬ 
tenant not entertained by Judge proceedings 

being summary_Held on revision, that while 

the sub-tenant could not file independent applica¬ 
tion under S. 13 (2) in the summary proceedings 
for delivery of possession, his objection to the 
landlord’s application under O. 21, R. 97 could 
be beard and determined in those summary pro¬ 
ceedings — (Civil P. C. (1908), 0. 21, R. 97) 

198a 

- S. 13 r^—Civil P. C. (1908), 0. 21, R. 100 

—Decree against tenant — Dispossession of Sub¬ 
tenant-Application of restoration—Maintainabi¬ 
lity _ (Civil P. C. (1908), S. 144, 0. 21, R. 100) 

598 

- Ss. 14 and 18 (5) — Suit under Bengal 

House Rent Control Order, 1942—Applicability 
of S. 18 (5) 352a 

- Ss. 14 (1) and (3) Proviso and 18 (5) (as 

amended by West Bengal Act 62 (LXII) of 
1 950) —Applicability of S. 14 to pending suits 

136e 

-S. 14 (l) — Order held was not one under 

8. 14 (1) 145a 

- S. 14 (3) 

See also (l) ibid, S. 14 (1) 136o 

(2) ibid. S. 18 (5) (FB) 733a 

- S. 14 (3), Proviso —"Within a period of 18 

months”—Meaning of 1456 

-S. 14 (4) — See also Evidence Aot (1872), 

8.115 4096 

-- S. 14 (4) — Court has no power to demand 

the tenant to deposit rent higher than the 
standard rent ' , 407a 

14 (4) —-Sbopfr-=-/Tenant pleading that 
he is not a tenant ^ S. 14 (4) will not apply till 
that question is deoided against him 409a 


22 Subject Index, A. 

Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(1950) (contd.) 

-S. 14 (4) —Defence contemplated by section 

409c 

- S. 14 (4) — Default in making deposit of 

rent — Effect 600a 

-S. 14 (4) —Legality of order under S. 14 (4) 

600b 

-S. 14 (4) — Type of suits contemplated by 

S. 14 (4) 600c 

- S. 14 (4)— Defence against ejectment 762 

- S. 16—See Letters Patent (Cal.), Cl. 13 

589a ,6 

-S. 27—Sec ibid, S. 9 315 

- S. 17 (l) — See also ibid S. 3 (1) 1506 

- S. 17 (1) — Standardised rent prevails until 

new standard is fixed by appellate authority — 
Matter is not at large during pendency of appeal 
against order of Rent Controller which had fixed 
standard rent—(Civil P. C. (1903), S. 97) 4076 

- S. 17 (2)—“F ixed” —Meaning of 424a 

- S. 17 (2) and Sch. A, Paras 1 (a), 1 (b) 

and 3 (b) —Fixation of standard rent 4246 

- S. 18-See also Civil P. C. (1903), S. 2 (2) 

i 412 

- S. 18 — Order under, on application under 

S. 6 of W. B. Act 62 of 1950—Extension of time 
—(Civil P. C. (1908), S. 151)—(Houses and Rents 
— W. B. Rent Control (Temporary Provisions) 
(Amendment) Act (62 of 1950), S. 6) 771a 

- S. 18 (1) (as amended) —Scope —Ss. 5 and 

6 of Amending Act (62 of 1950)—Scope and effect 
—(Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Amendment 
Act (62 of 1950), Ss. 5 and 6) 102 

-—S. 18 (l) — "Decree for recovery of posses, 
sion" includes order for recovery of possession 
under Chap. 7, Presidency Small Cause Courts Act 

261a 

- S. 18 (1) — Application for vacating order 

for possession beyond 60 days of coming into 


force of Act—Maintainability 2616 

- S. 18 ( 1 ) and (5 )—Applicability 261c 

- S.18(l) —Consent decree 335 

- S. 18(5) 

See also (l) ibid, S. 12 136d 

(2) ibid, S. 14 352a 

(3) ibid, S. 14 (1) 136e 

(4) ibid, S. 18 (1) 261c 

(5) Houses and Rents—West Bengal 

Premises Rent Control (Tem¬ 
perary Provisions) Amendment) 
Act (62 of 1950), S. 5 136a 


- Ss. 18 (5) and 14 (3), Pioviso, (as amended 

by TF. B. Act 62 of 1950 )—Applicability of S. 14 
(3), proviso in order to give relief under S. 18(5) 
—(Interpretation of Statutes — Proviso) : 56 Cal. 
W N 353 ; AIR 1952 Cal. 898, Overruled ; 56 
Cal W N 346: A I R 1953 Cal. 136, partly 
Overruled (FB) 733a 


. R. 1953 Calcutta 

Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(1950) (contd.) 

-S. 20 (2) —Applicability—Essentials 116c 

- S. 31—See also ibid, S. 9 177 

- S. 31 —Report of Inspector — Inspector not 

examined as witness — Value of report — (Civil 
P. C. (1908), O. 26 R. 10) 126c 

- S. 31 (1) (a) —Scope of—Does not empower 

Inspector to exercise judicial functions nor can 
Controller act on evidence obtained by Inspector 

546 

-S. 32 —Retrospective operation—(Limitation 

Act (1903), Ss. 18 and 29 (2)) — (Houses and 
Rents — West Bengal Premises Rent Control 
(Temporary Provisions) Act (33 of 1948), S. 32)— 
S. 18, Limitation Act did not apply to review 
proceedings 2976 

- S. 32 (3) — Local inspection by appellate 

Court —Effect on hearing of appeal—(Civil P C. 
(1903), S. 107, O. 18, R. 18) 126a 

- S. 34 — See also Constitution of India, 

Art. 20 (2) 85 

- S. 34— Jurisdiction—(Civil P. C. (1903), S. 9) 

414a 

- S. 34 —Supply of electricity 686a 

- S. 34 — Burden of proof — (Evidence Act 

(1872), Ss. 10 L to 103) 6866 

- S. 40 — Prosecution under for taking pugree 

or selami in 1943—(Houses and Rents—Calcutta 
Rent Ordinance (5 of 1946), S. 9)—(Constitution 

of India, Art. 20) 599 

- S. 47 — See also ibid, S. 9 177 

- S. 47 — Rule3 under, R. 9 — Validity — 

(Criminal P. C., S. 5) 4l4b 

- Sch. A 

See (1) ibid, S. 9 284 

(2) ibid, S. 9 782 

- Sch. A, Paras. 1 (a), 1 (b) ami 3 (b) — See 

ibid, S. 17 (2) 4246 

- Sch. A, Paras. 2 (b), Porviso and 3 (b) — 

Scope 5706 

- Sch. A, Para. 3 (b) — See also ibid, Sch. A 

Para. 2 (b) _ 5706 

- Sch. A, Para. 3 (b )—'Has elapsed or elapses' 

570a 

- Sch. A, Para. 4—See also ibid, S. 9 (l) (a) 

465 

- Sch. A, Para. 4 — Scope — Scaling up of 

standard rent 206 

- Sch. A, Para. 4— Scope—Does not prescribe 

method for determining actual standard rent 

54c 

West Bengal Rent Control (Temporary Pro- 
visions) (Amendment) Act 162 of 1950), S. 2 
—See Houses and Rents—West Bengal Premises 
Rent Control (Temporary Provisions) Act (17 of 
1950). S. 2 (ii) 566a 

- S. 5 — See also Houses and Rents — West 

Bengal Premises Rent Control (Temporary Pro. 
visions) Act (17 of 1950), S. 18 ( 1 ) 102 
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■rinses and Rents _ West Bengal Rent 
Sntrol (Temporary Provisions) (Amend¬ 
ment) Act (contd.) . . 

__JS. 5 __ Meaning of — Provisions of original 

Jit applicable to pending suits — (Houses and 
n-its—West Bengal Premises Rent Control (Tern- 

«nry Provisions) Act (17 of 1950), S. 18 (5) ) 
“ 136a 

_ St. 5 and 6 —Applicability—Order for pos- 

Kpinn made before West Bengal Premises Rent 
(Jontrol (Temporary Provisions) Act 17 of 1950 
_4J. 5 of the Amendment Act 1950 has no appli¬ 
cation _S. 6 also does not apply — S. 6 applies 

only where order for possession is made at any 
time between commencement of the main Act and 
the Amending Act 231 

Ste(l) Civil P. C. (1908), S. 2 (2) 

412; 524a 

(2) Civil P. C. (1908). S. 115 7715 

(3) Houses and Rents — W. B. Premises 

Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 18 771a 

. (■*) Houses and Rents — West Bengal 

Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), S. 18 
(1) 102 
West Bengal Premises Requisition and Con¬ 
trol (Temporary Provisions) Act (5 of 1947), 
*$. 3 (1)—See also Constitution of India, Art. 31 
<2) 2235, c 

3 (l) —Omission to specify public purpose 

579 


Import and Export Control Act (18 of 1947), 
S. 3—See also Constitution of India, Art. 220 

591a 

-S. 3 — Statutory Notification referred to in 

Appendix H (i) and Appendix H (ii)—Notification 
No. 2 ITC/478 of Ministry of Commerce, D/. 6- 
3-1948, setting out conditions and circumstances 

«mdor which import licence may be refused_ 

(Constitution of India, Art. 226) 5915 

c" & 3—In granting or refusing to grant licence 
fcpthority does not act judicially 591c 

■gaome-tax Act (11 of 1922), S. 4(1) — See 
Bengal Agricultural Income-tax Act (4 of 1944), 

WpU) 344 

——S. ^ (&) (*) — Property held under trust — 
neiig ioua trust — Gift to family God through in- 
(Syention of trustee 329 

wr?-& 4(3) (vii) — See Bengal Agricultural In- 
«ome-tax Apt (4 of 1944), 8. 2 (1) 344 

® (&Jt 8 (5) and 5 (7a) — Notification 
rader 8. 3 (3), Excess Profits Tax Aot—Income- 
WM aeegment and provisional Excess Profits tax 
^peffimeat completed — Subsequent transfer of 
JJ* by oommi8si °°er under S. 5 (5), Income-tax 
another Income-tax Officer—Transfer held 

under S. 6 (5) and not under S. 5 (7-A)_As- 

mt by transferee Officer held valid—(Excess 
• Tax Act (1940), Ss. 3 (3),13(l) (14) 314 



Income-tax Act (contd.) 

_S. 5 (5) — See ibid, S. 5 (2) 

_S. 5 (7a)—See ibid, S. 5 (2) 


314 

314 


u. a \ w — * \ ' _ /f » 

.S. 10 (2) (vi), Sch., B. 2U) A R. 3 (b) - 


Life insurance business — Depreciation on furni- 
ture, motor-car3 and books 

_s. 10 (2) (xv) —Capital expenditure — It is 

not necessary that some asset or advantage should 
actually be brought into existence — Expenditure 
is to be attributed to capital 3G8a 

_ S. 10 (2) (xv) — Revenue expenditure — 

Meaning of 3685 

S. 10 (2) (xv)- Capital expenditure — Lx- 

l a ’ r 111!_ 1-2 _J 


penditure to be made “once and for all explained 

368c 

S. 10 (2) (xv) — Capital expenditure or 


- - \ ~ ~ / -r ' , , 

revenue expenditure—Expenditure for maintain¬ 
ing strength of capital structure of Company and 
not an expenditure connected with process by 
which organisation operated to obtain regular 
returns for regular outlay — Held it was an ex¬ 
penditure for benefit of the businesses a whole 

3684 

.S. 10 (2) (xv) - Capital expenditure or 


--- * - “ V ' l- • — * » 

revenue expenditure—A newly formed company 
to enure for itself certain conditions of security 
undertaking to pay consideration to tho grantor 
of security — Expenditure though periodical is 
in nature of initial outlay and payments cannot 
be debited against revenue receipts 368c 

S. 10 (2) (xv) — Capital expenditure or 

... /-« . • • • mi 


-v'— x — —x — 

revenue expenditure—Competition cases — Three 
groups of, stated 368/ 

-S. 18 (5) <£■ Sch. R. 4 — “Income-tax paid 

... . a i *1*. 


1 V I XV \ V/ / *»• * • — -- £ — 

by deduction at source from interest on securities 
or otherwise”—Meaning of — Tax paid direotly 
on assessment 59c 

-S. 18A — See Companies Act (1913), S. 230 

(a) 487a 

-S. 24 (2) — Same business — Meaning — 

Different businesses—Set off not allowed 127 


-S. 34 — See also Constitution of India, 

Art. 226 721a 

- S. 34— Assessee’s failure to disclose fact that 


he was dealer in shares—Notice under S. 34, held 
justified 7215 

- S. 34 (as amended in 1948) —Retrospective 


operation — Effect of substitution of new section 
—Finance Aot and Income-tax Aot, relationship 

721c 

-S. 66 —Statement of the oase—Nature of 

69a 

- S. 66 <& Sch. R. 2 (b) —Question to be framed 

—Nature 59 d 

-S. 66—Jurisdiction to admit further facts 

59 h 


- Sch., Rr. 2 (a) and 5 —"Annuities”, Mean- 

ing of—(Insurance Aot (1938), S. 2 (11)) *299 

- Sch., R. 2 (b) 

See also (1) ibid, 8. 10 (2) (vi) 595 

(2) ibid, S. 66 59i 
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Income-tax Act (conld.) 

- Sch., R. 2 (b) — Finding out real profits — 

Method 59e 

- Sch., R. 3 (a) — See also Life Assurance 

Companies Act (1912), Fourth Sch., Cl. (9) (i) 

59/ 

- Sch., R. 3 (a) first Proviso — "No account 

shall be taken of any such amounts etc." — 
Meaning of 59g 

- Sch., R. 3 (b) — “Assets” — Organisation 

expenses 59i 

- Sch., R. 3 (b )—‘Other assets”—Loans 59; 

- Sch., R. 3 (b )—"Reserved — Meaning of— 

Future loss or depreciation 59 k 

- Sch , R. 4—See ibid, S. 18 (5) 59c 

- Sch. R. 5 — See ibid, Sch. R. 2 (a) 299 

Indian Independence Act (1947) (10 £ 11 
Geo. VI, C. 30), Ss. 1, 7 and 10 —“British India” 
ceased to exist—(Constitution of India, Art. 1) 

(SB) 530a 

- S. 7-See ibid, S. 1 (SB) 530a 

- S. 19 — See ibid, S. 1 (SB) 530a 

Indian Independence (Rights, Property and 
Liabilities) Order (1947), Arts. 10 (2) (b) and 
12(2 )—“Liability in respect of actionable wrong” 
—Suit by discharged Government servant against 
Province of Bengal dismissed—Appeal-Respon¬ 
dent in appeal 188a 

- Art. 12 (2)— See ibid, Art. 10 (2) (b) 188a 

Industrial Disputes Act (10 of 1947), Ss. 2 
(k), 2 (s) — Dispute between dismissed employee 
and employer G13a 

- S. 2 (k) — Individual dispute cannot be an 

industrial dispute 6135 

- Ss. 2 (k), 2 (s) — Employee forced to retire 

on pension—Dispute taken up by union 613c 

- S. 2 (s)—See ibid, S. 2 (k) G13a,c 

- S. 11 (7) — See Industrial Disputes (Appel¬ 
late Tribunal) Act (1950), S. 12 (1) 37 

- Ss. 15, 18 — Effect of re-instatement by 

award 613d 

-S. 15 — Waiver of rights under award — 

(Waiver) 613e 

- S. 18— See ibid, S. 15 613d 

- S. 29 —Light to enforce award in Civil Court 

—(Civil P. C. (1908), S. 9) _ (Special Tribunal) 

G1 3/ 

Industrial Disputes (Appellate Tribunal) Act 

(48 of 1950), S. 12 ( 1 )—Order for costs against 
stranger to proceeding — When can be made— 
Order against stranger without jurisdiction— 
Remedy is by application under Art. 226, Constitu¬ 
tion of India, and not by appeal under S. 12— 
(Constitution of India, Art. 226) — Civil P. C. 
(1903), S. 35) — (Industrial Disputes Act (1947), 
S. 11 (7)) 37 

Influx from Pakistan (Control) Act (23 of 
1949), S. 5 — Permit allowing a person from 

Pakistan to stay in India lor one specified year_ 

Permit issued after expiring of period—Charge of 


Influx from Pakistan (Control) Act (contd.) 

overstaying in India cannot be based on such 
permit 79a 

- S. 5 —Permit allowing person from Pakistan 

to stay in India for purposes of visiting place in 
Pakistan for one year — Permit held to be 
"balderdash”—No charge under S. 5 held could 
be based unon such permit—Language of permit 
criticised 795 

Insurance Act (4 of 1938), S. 2 (11) — See 
Income-tax Act (1922), Sch. R. 2 (9) 299 

International Law —Private—Civil P. C. S. 20 
—(Contract Act (1872), S. 2 (d)—Railways Act 

(1890), S. 80—Principles stated 366a 

Interpretation Act (1889), (52-53 Viet, C. 63), 
S. 38 (1)—Sec Letters Patent (Cal), Cl. 15 

(SB) 433d 

Interpretation of Statutes 

See also (1) Houses and Rents—West Bengal 
Premises Rent Control (Tem- 
porary Provisions) Act (17 of 
1950), S, 18 (5) (FB) 733 a 

(2) Municipal Act (3 of 1923), S. 147 

mi 

(3) Workmens' Compensation Act 

(1923), S. 1 5163 

-Sections should ordinarily be interpreted as 

they stand without the addition of any word 18e 

-Proviso—Scope of 475 

-Intention of Legislature — Civil Procedure 

Code (1908), Pre 

-Consolidating Act 103® 

-Too literal constructions leading to absurdity 

—Liberal construction 1365 

-Retrospective effect . 138c 

_Interpretation clause—Definitions are limi¬ 
ted to that particular statute 160c 

-Adding of words — (Houses and Rents — 

West Bengal Premises Rent Control Act, 17 of 
1950, S. 9 (1) (f) ) — Court should not put iu 
additional words in the provisions of the Statutes 

3795 

-Retrospective operation—(Civil P. C. (1908), 

Pre.) 5665 

-Construction just in other statutes 5G6c 

-Redundancy—(CivilP.C., (1908), Pre.) 570c 

-Intention of Legislature—(Civil P. C. (1908), 

Pre.) (FB) 7335 

-Reasonableness or unreasonableness — Civil 

P. C. (1908), Pre.) (FB) 733c 

-Dispensation or suspension of part of statute 

-(Civil P. C. (1908), Pre.) (FB) 733 d 

-Principle—(Civil P. C. (1908), Pre.) 

(FB) 733a 

-Casus omissus—(Civil P. C. (1908), Pre.) 

(FB) 733/ 

Iron and Steel Companies Amalgamation Aot 

(79 of 1952) 

See (1) Constitution of India (1950), Art. 19 
(1) Cls. (c), (f) and (g) 695a 

(2) Constitution of India (1950), Art. 31 

695a 
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lion and Steel Companies Amalgamation Act 

( C ° nt (3) Constitution of India (1950), Art. 31 
(2) 695d 

bon and Steel Companies Amalgamation 

, Ordinance (8 of 1952) 

See (1) Constitution of India (1950), Art. 1J 

< 1 ), Cls. (c), (0 & (g) f95e 

(2) Constitution of India (19o0), Art. ol 

695a 

(3) Constitution of India (1950), Art. 31 

(2) C95d 

land Acquisition Aot (l of 1894), S . 12—See 
Civil P. C. (1908), S. 152 257c 

__ S. 18 (2)—See West Bengal Land (Requisi- 

lion and Acquisition) Act (2 of 19 J8), S. 8 (2) 

595 

Land Customs Act (19 of 1924), Ss. 2 (g), 3 
and 4 —Land Customs area, meaning of G63a 

_S. 3 - See ibid, S. 2 (g) 663a 

_S. 3(1) — See also Central Excise and Salt 

Aot (1944), S. 37 663c 

_ S. 3(1) — Notifications Nos. 5 and 6, D/- 

27.2-1948, effect of 6636 

-S. 4-See ibid, S. 2 (g) 663a 

Landlord and Tenant—Rent decree—Execu¬ 
tion_Decree for rent against some defendants 

and for costs against all 398a 

-Rent decree — Decree against all recorded 

tenants-Civil P. C. (1908), O. 1, R. 10 3986 

LetterB Patent (Cal.), Cl. 12 — See also Civil 
P. C. (1908), S. 20 235a 

- Cl. 12 —Jurisdiction—‘'Carry on business” 

—State carrying on commercial undertakings 
(like railways)—State does not carry on business 
—States’ liability to be sued in its own Courts— 
(Constitution of India, Art. 300) — (Civil P. C. 
(1908), Sa. 9 and 20) 16 

-Cl. 12 —Rescission ofleave 2356 

- Cl. 12 —Leave under—Proper time 639 

*- Cl. 13 — Power to transfer suit is affected 

by 8. 16 of Rent Control Act — (Houses and 
Bents — West Bengal Premises Rent Control 

(Temporary Provisions) Act (17 of 1950), S. 16) 
(; ’ 589a 

— Cl. 13 — Transfer of suit for purpose of 
. justice—(Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) Aot 

[(I960), S. 16) 5896 

±rr-Cl. 15 

See also (l) Constitution of India, Art. 226 

(SB) 433a 

(2) Limitation Act (1908), Art. 151 

(SB) 433i 

Cl. 15 — Scope—Clause is not restricted to 
Igments given in exeroise of jurisdiction speoi- 
“y conferred by Letters Patent (SB) 4336 
U16— Scope—Not restricted to judgment 
in exeroise of jurisdiction existing at the 
i of Govt, of India Act, 1935 (SB) 433c 



Letters Patent (Cal.) (conld.) 

_ Cl. ZJ—"Pursuant to S. 108, Govt, of India 

Act, 1015"—(Interpretation Act (18S9), S_ 38 UL 
-(General Clauses Act (1897), S. 8) (SB) 433d 

_ CU V) _Civil contempt and criminal con. 

tempt — Appeal under CL 15 — Constitution of 
India, Art. 215-AIR 1936 Bom 314, Dissented 

from , . j 

_ Cl. 15 _ Orders made in the exercise ot 

revisional jurisdiction—(Civil P. C. (1908), S. 115) 

636a 

_ Cl. 15 — Order made in exercise of powers 

of superintendence—(Constitution of India. Art. 

227)_Civil P. C. (1908). S. 115) G366 

Life Assurance Companies Act (6 of 1912), 
Sch. 4, Cl. (9) (i) — Sum carried iorward un- 
appropriated — Deduction under R. 3 (a) of 
schedule to Income-tax Act — Iucome-tax Act 
(19 .'2), Scb. R. 3 (a) 59/ 

Limitation Act (9 of 190S), Preamble —Strict 
construction 506 

_Preamble_Interpretation—Equitable consi¬ 
derations are out of place 50ff 

-S. 5 —Sufficient cause (SB) 433; 

_S. 5—Mistake of Court 6246 

-S. 5—Mistake of Court 800 

_S. 18—See Houses and Rents—West Bengal 

Premises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 32 2976 

_S. 29 (2) 

See (1) Debt Laws — Bengal Agricultural 
Debtors’ Act (7 of 193G), S. 37A (8) 

50a 

(2) Houses and Rents — West Bengal 
Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), S. 32 

2976 

- Art. 32 —Starting point 390 

- Art. 151 — Applicability — (Constitution of 

India, Art. 226)—(Letters Patent (Cal), Cl. 15) 

(SB) 433* 

- Art. 167 — See Civil P. C. (1906), O. 21, 

R. 35 490 

- Art. 179 — Leave to appeal from revisional 

judgment of High Court —Limitation —Date of 
signing cosfc-sheet not material — (Calcutta High. 
Court Appellate Side Rules, Ch. VI, R. 8)—(Civil 
P. 0. (1908), Ss. 2 (2) and 109) — (Constitution 
of India, Art. 133) 13 

- Art. 181 

See (1) Civil P. C. (1908), O. 22, R. 3 294 

(2) Debt Laws — Bengal Agricultural 
Debtors Act (7 of 1936), S. 37A (8) 

50» 

(3) Debt Laws — Bengal Money-lenders 
Aot (10 of 1940), S. 34 (l) (a) (ii) 

• - 562a 

(4) Tenancy Laws—Bengal Tenancy Act 
(8 of 1885), S. 26P (1) and (4) 

715 

- Art. 182 — Civil P. O. (1908), S. 151 

676c 
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Master and servant _ See Civil P. C. (1908), 
O. 40, R. 1 574/ 

Motor Yehicles Act (4 of 1939), S. 64 —Notice 
of appeal 587 

MUNICIPALITIES 

Bengal Municipal Act (15 of 1932), S. 22 (as 
amended by Act 28 of 1951) — Bengal Munici¬ 
palities Election Rules, 1932, R. 17 — Powers of 
Chairman and Magistrate 5426 

-S. 22 (1) (g )—Scope 54 2 d 

- S. 26 _ See Municipalities—Bengal Munici¬ 
pal Election Rules, R. 16 (2) 520c 

- Ss. 38 and 39 — Scrutiny and computation 

of votes—Certain votes cast at an election found 
to be invalid — It is improper for the Court to 
add these votes to the votes of a candidate who 
was at the bottom of the poll and to deduct the 
same number from the votes secured by each of 
the successful candidates — Proper procedure for 
the Court is to open the ballot box and to count 
itself the votes in order to find out in whose con. 
stituency the invalid votes had been cast—{ Obiter) 

40a 

- S. 38 — Rejection of nomination paper due 

to clerical mistake—Effect 184 

- S. 38 (d) —Powor of High Court to set aside 

election—Scope of 542e 

- S. 39—See ibid, S. 38 40a 

-S. 56 (2) — Revision of electoral roll — 

(Municipalities—Bengal Municipal Election Rules, 
Rr. 1 (6), 16 (2) 520a 

- Ss. 370, 408 and 418 — Refusal to issue 

licenses — Per Chakravartti C. J. (Das, Banerjee 
and Das Gupta JJ„ concurring, S. R. Das Gupta J. 
dissenting) (SB) 4331 

- S. 370 (2) — Refusal of licence on grounds 

not specified in section — Order of refusal is in¬ 
valid in spite of Art. 48—(Constitution of India, 
Art. 48) 333a 

- Ss. 402, 403 — Discretion to maintain 

slaughter-house — Interference — (Constitution 

of India, Art. 226) (3B) 433m 

- S. 403 — See ibid, S. 402 (SB) 433m 

- S. 408 — See ibid, S. 370 (SB) 433/ 

-S. 418 — See ibid, S. 370 (SB) 433/ 

- S. 531 —Order to be appealed against if not 

an order under the Act, question of preferring 
appeal does not arise 333c 

Bengal Municipal Election Rules, It. 1 (G) — 

- See Municipalities — Bengal Municipal Act 

(15 of 1932), S. 56 (2) ‘ 520a 

- R. 16 (2)—See also Municipalities— Bengal 

Municipal Act (15 of 1932), S. 56 (2) 520a 

- R. 16 (2) — Non-compliance — Munici¬ 
palities — (Bengal Municipal Act (15 of 1932), 
S. 26) , 520c 

Bengal Municipalities Election Rules (1932), 
R. 17—See also Municipalities—Bengal Munici¬ 
pal Act (15 of 1932), S. 12 5421 

- R. 17 — "Scrutiny of nomination,” mean- 

ing of 542a 


Municipalities _ Bengal Municipalities Elec¬ 
tion Rules (contd.) 

- R. 20 — Powers of District Magistrate as 

appellate authority 542a 

Calcutta Municipal Act (3 of 1923), S. 3(7) 
— Definition of “building”—Scope of definition 

1606 

- Ss. 3 (48), 144 (3) and 363 — ‘‘Occupier’’ 

—Non-inclusian of name, in assessment boob, 
notice under S. 363 — True test 87i 

- Ss. 3 (48) and 527 —Occupier—Meaning of 

357a 

-Ss. 3 (55), 425 (2) — Report of Analyst — 

Evidence—(Criminal P. C. (1898), S. 510) 561a 

-Ss. 27 and 30 — Rules under, Rr. 12, 13, 

14, 15—Rejection of nomination paper for absence 
of candidate 2276 

-S. 30 — See also ibid, S. 27 2276 

-S. 30 — Rules under—Rr. 3 (1) (b), 12 and 

14—Returning Officer — Functus Officio 227c 

- Ss. 46 and 47 (l)(c)— Improper acceptance 

of nomination paper 227a 

-S. 47 11) (c) - See ibid. S. 46 227a 

-Ss. 124, 127, 131, 363 and 364 — Assess¬ 
ment on unauthorised structures 202a 

-S. 127 — See also ibid, S. 124 202a 

-S. 127 — Rental value of neighbouring pre¬ 
mises—Evidentiary value—(Evidence Act (1872), 
S. 9) 4286 

-S. 127 (b)— Method of assessment — Rental 

value or evidence relating to nature of user— 
Relevancy 428c 

-S. 127 (b) — Present value of land — 

Fixing of 428<2 

-S. 131 — See also ibid, S. 124 ^ 202a 

- Ss. 131 and 138 —Defective notice—Effect 

2026 

-S. 131 — Interpretation 202c 

-Ss. 131 (2) (b) ami 147 —Distinction 7736 

-S. 131 (2) (6)—Cancellation on the ground 

of irregularity — Meaning 773c 

-S. 138 — See also ibid, S. 131 2026 

-S. 138 — Increase of valuation how proved 

327 

_S. 141 — Appeal by assessee — Question as 

to value of land — Burden of proof — (Evidence 
Act (1872), Ss. 101 to 103) 428a 

-S. 141 — Objection regarding period of 

assessment 773a 

_S. 144(3) — See ibid, S. 3 (48) 87d 

-S. 147—See also ibid, S. 131 (2) (b) 7736 

_S. 147 — ‘Appeal is preferred under S. 141’. 

—Interpretation (Interpretation of Statutes):773i 

_Ss. 179, 180 (2). 492 (1) (c) and Sch. IX 

—Prosecution under S. 492 (1) (c) 506 

_S. 180 (2) — See ibid. S. 179 506 

-S. 363 — See also ibid, S. 124 202a 

Ss. 363, 493 and 536 — Scope—Magistrate 


can impose fine and require owner to demolish:876 
- S. 363 — Two kinds of notices 87o 
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Monioipalities - Calcutta Municipal Act 

^-Entire building occupied by certain 

pjrtoas—Portion sought to be demolished—Tests 

£990 who is occupier . . p p 

e 363 _ Order under — (Criminal r. 0., 

iT39) il0a 

' g 363 — Notice, necessity of 4106 

_ S. 334 — See ibid, S. 124 . 

__ Ss. 386/488—See also Criminal P. 0. (loaoj, 

8,386 4 

_ Ss. 386/488 — Nuisance contemplated by 

aeotion detected — Maximum or substantial 

penalty should be imposed—Possession of a licence 

to sell milk is no answer to charge under S. 386 

7G a 

_s. 386 (1) (c) — See also Criminal P. C. 

(1808), S. 244 f 

_S. 386 (1) (c) _Mere keeping of a buffalo 

is Dot an offence under section — It must also be 
proved that the animal was kept 'for sale or hire 
or for sale of the produce thereof 41a 

_ S. 391 —Sanction for construction of cinema 

house and also to use it as cinema house 

(FB) 179d 

_S. 406 — See also Bengal General Clauses 

Act (1 of 1899), S. 8 , Cls. (d) and (e) 40li 

- S. 406—"Seller”—Meaning of 5616 

_Ss. 407 and 422 —Notification No. 735 P. H. 

dated 20-3-1928 is ultra vires 706c 

- S. 407(l)(e)and(v)—Seeib\A, S. 422: 70Go 

-S. 412 —Mixture of argomone oil with mus- 

fcard oil 384 

- S. 422—See also ibid, S. 407 706c 

—— Ss. 422 and 407 (l)<e) and(v) — Mustard 
oil—Presumption under S. 422 706a 

- S. 422 — Notification No. 736 P. H. dated 

20-3-1928—Strict construction 7066 

-S. 422 — Power of Government to make 

orders 706 d 

-S. 424 — See Bengal Food Adulteration Act 

(6 of 1919), S. 10 485a 

- S. 425 (2)—See ibid, S. 3 (55) 561a 

•-S. 488 — See also Bengal Food Adulteration 

Act (6 of 1919), S. 10 485a 

- Ss. 488 and 527, Sch. 18, R. 4 (1 )—Notice 

under R. 4 (1) — Procedure to be followed by 

I_31 _ t " 


landlord 


—S. 488 (2) —"Continues to commit such 
offence" meaning of _ Criminal P. 0. (1898), 
403 857c 

- S. 488 (2 )—Fresh requisition—Necessity 

'# < 357d 

r-'—S. 488 (2) — Fine for offence not yet com¬ 
mitted a , 357c 

492 (1) (o)-Sei ibid, S. 179 ■ 506 

S. 493—See also ibid, 8. 363 876 

-^—-3. 493 — Violation of building rules_De. 

volition—Imposition of fines 87a 

504^—Notices—General notice by Magis- 
*rate iundec Ol. (o) — Methods in 01s, (a) and (b) 
«nbuld first be exhausted 87/ 


it Municipalities — Calcutta Municipal Act 

(contd.) 

I Sec 0) ibid. S. 3 (48) 357a 

’ e ( 2 ) ibid, S. 488 357/ 

(3) Houses and Rents — West Bengal 
Premises Rent Control (Temporary 

15 Provisions) Act (17 of 1950), 12^ 

£ _S. 531 _Notification that Municipal Magis. 

3 e trate might sit any time or day or night in any 
,v place in Calcutta is within the terms of the sec- 

al tion 

co _ S. 531 — Mobile Court of Municipal Magis- 

5 trate held in Motor van in accordance with Noti- 
)d fication under S. 531 — Accused told that if he 
C wished to be defended by lawyers bis case would 

16 be adjourned and sitting held in ordinary place 

,lo of trial—Accused not availing of the opportunity 
be and pleading guilty — It could not be said that 
re the accused was denied his right- to be defended 
La by lawyer—(Criminal P. C. (1898), S. 340) 766 
ua _S. 536-See ibid, S. 363 876 

_ Sch. 9-See ibid, S. 179 506 

9 <Z - Sch. 18, R. 4 ( 1)—Scc ibid, S. 488 357/ 

, es Calcutta Municipal Act I33 oj 1951), S. 5 (1) 
Id (c) (vi) and (viii) —Applicability 401a 

16 -S. 461 

ti See (1) Bengal General Clauses Act (1 of 

S; 1899), S. 8 , Cls. (di & (e) 4014 

Q a (2) Evidence Act (1872), S. 105 4016 

as- . 

84 Negotiable Instruments Act (26 of 1881), 
) 6 c Ss. 4 and 13 —Essentials 758c 

ird -S. 13-See ibid, S. 4 758c 

iGa Partition Aot (4 of 1893), Ss. 2 and 3 — Ap- 
ted plication under S. 3—Time limit 186 

)66 -Ss. 2 and 3 — Order under S. 2 — Setting 

ike aside of .18c 

I 6 i - Ss. 2 and 3 —Valuation made for sale under 

Act S. 2 — Need for fresh valuation for sale under 
15a S. 3 18 d 

>la -S. 3—See also ibid, S. 2 18 6 ; c; d 

ion -Ss. 3 and 8 — Order rejecting application 

15a under S. 3—Appeal against 18a 

tice -S. 4— "Member of such family” — Wife of 

by member of joint family owning dwelling house 
357/ is such member 164a 

ach-S. 4 (1 )— "Dwelling house,” meaning of— 

) 8 ), IT. P. Act (1882), S. 44) — (Words and Phrases 
57c —Dwelling house) 259 

-S. 8-See ibid, S. 3 18a 

57d Partnership Aot (9 of 1932), S. 69 —Scope of: 
jm- 41 Cal W N 534, Overruled 497 

57e Penal Code (45 of 1860), Ss. 40 to 42 and 64 
506 to 67 — Offence under Calcutta Municipal Aot 
876 punishable with fine only — Magistrate has juris- 
De- diction to imposa sentence of simple imprison- 
87a ment in default of fine—(Bengal General Clauses 
*ia- Aot (1 of 1899), S. 26). (Obiter) 41 c 

(b) ——S. 41-*rSet ibid, S. 40 41c 

87/ -S. 42—See ibid, S. 40 41c 


Subject Index. A. I. R. 1953 Calcutta 


Penal Code (contd.) 

- S. 64—See ibid, S. 40 

-S. 65—See ibid, S. 40 

-.S'. 66—See ibid, S. 40 

- S. 67—See ibid, S. 40 


-S. 96 — See Criminal P. C. (1S98), S. 539B 

457 

-S. 97 

See (1) Criminal P. C. (1898), S. 297 602/ 

(2) Criminal P. C. (1898), S. 539B 457 

- S. 99—Sec Criminal P. C. (1898), S. 297 

602/ 

- Ss. 354 and 44S —Case under Ss. 354/448— 

Testimony of prosecutrix — What she said at or 
about time of occurrence being part of ‘res gestae’ 
can be corroborative evidence of her evidence — 
Conviction can be based on such testimony— 
(Evidence Act (1872), Ss. 6 and 133) 332 

- S. 376-See Evidence Act (1872), S. 133 

206(i 

- S. 409 — See Prevention of Corruption Act 

(1947), S. 5 (1) (c) 681a 

- S. 420 — See West Bengal Criminal Law 

Amendment Special Courts Act (21 of 1949), 
Sch. Items 3 and 8 661c 

- S. 420 — See West Bengal Criminal Law 

Amendment Special Courts Act (21 of 1949), 
Sch. Item 8 661d 

- S. 448—See ibid, S. 354 332 

- S. 464 —Making a false document—(Crimi- 

nal P. C. (1898), S. 297 798 

-S. 499 — See also Criminal P. C. (1898), 

S. 202 689a 

-S. 499, Exception 4 — Reports of judicial 

proceedings — Necessity for contemporaneous 
publication — Minor errors in, effect of — Good 
faith—Necessity for 503 

- S. 500 — See Criminal P. C. (1898), S. 202 

689a 

Police Regulations, Bengal (1915), R. 15 — 
Validity — Constitution of India, Arts. 311 (1) 
and 313 3166 

Posts and Telegraphs Manual, Vol. II, 
Regn. 17 — Scope—‘Investigation’, meaning of 

504a 

- Vol. II, Regns. 17 and 21 — Suspension of 

employee 5046 

- Vol. II, Regns. 17 and 21— Order of suspen¬ 
sion—Duration of its effectiveness 504c 

- Vol. II, Regn. 21—See ibid, Vol. 2, Regn. 17 

5046, c 

Powers of Attorney Act (7 of 1882), S. 2 — 
See High Court Rules and Orders — Calcutta 
High Court Original Side Rules, Ch. 35, R. 15 

6066 

Precedents — Failure to notice ruling authority 
—Decision loses its binding force la 

-Bench decision in Original Side appeal —It 

is equally binding upon all Judges sitting singly 

3526 

-Decisions of House of Lords and Court of 

appeal 516c 


Presidency Small Cause Courts Act (15 of 

1S82 ), S. 48 —Second appeal and not revision is 
the proper procedure against an appellate order 
of the Small Cause Court 624a 

Press and Registration of Books Act (25 of 
1867), S. 4— Cancellation of declaration 772 
Prevention of Corruption Act (2 of 1947), 
S. 3 —Proviso—Charge-sheet based on investiga¬ 
tion made in contravention of proviso—Proceed¬ 
ings quashed as illegal — (Criminal P. C. (1898), 
S. 156): AIR 1951 All 546, Dissented from 226 

- S. 5 (l) (c) and (4) —Prosecution of public 

servant either under S. 5 (1) (c) or under Penal 
Code (1860), S. 409 681a 

- S. 5 (4)—See ibid, S. 5 (l) (c) 681a 

Preventive Detention Act (4 of 1950) — See 
under Public Safety. 

Private International Law— See International 

Law (Private). 


PUBLIC SAFETY 


Preventive Detention Act (4 of 1950), S. 3 — 
Past acts 81a 

-S. 3—Past acts 815 

-Ss. 3 and 7 — Power of Court to question 

vagueness of grounds 81c 

-S. 3— Previous penal acts 81ri 

-S. 3—Mala tides of detaining authority 81e 

-Ss. 3 and 5—Illegality of arrest—Detention 

not per se invalid 81/ 

-S. 3—Mala fide orders —Order of detention 

after release in criminal case 129(Z 

-S. 3.4 (as amended by Act 4 of 1951) — Sec 

ibid, S. 5 815 

-S. 4 (a) and (b) (as amended by Act 4 of 

1951)— See ibid, S. 5 815 

-S. 5— Sec also ibid, S. 3 81/ 

-Ss. 5, 3A and 4 (a) anti (b) (as amended 

by Act 4 of 1951) —Construction of S. 5 — Con- 
stitution of India, Art. 245 815 

-S. 7 

See also (1) ibid, S. 3 81c 

(2) Constitution of India, Art. 22 (5) 

129a 

-S. 7— Grounds of detention 1295 

-S. 7—Facts in grounds of detention—High 

Court’s power to question them 129c 

-S. 9— Late representation 129 g 


Railways Act (9 of 1890), S. 77 - See Civil 
P. C. (1908), S. 20 235a 

-S. 80—See International Law — Private 

366a 

Registration Act (16 of 1908), S. 17 ( 1 ) (b) 
and (e) — Assignment of decree 325 

-S. 35 — Bengal Registration Rules, Rule 55 

—Lease executed by A in favour of B — A nob 
appearing before Registrar — Lease registered by 
B only —Held, the registration was effective only 
as against B but not against the executant A who 
did not appear or admit registration before 

Registrar 349a 
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Registration Aot (contd.) 

j $ 49 _Unregistered lease for five years — 

1 Admissibility in evidence for collateral purposes 
i 3496 

1 Rehabilitation of Displaced Persons and 
Efiotion of Persons in Unauthorised Ocoupa- 
l tlon of Land Act (16 of 1051), Ss. 3 and 4 — 
gjope — (Criminal P. C. (1898), S. 522) 308a 

___S. 4-See ibid, S. 3 308a 

Bepresentation of the People Act (43 of 
1951), S. 80—See Constitution of India, Art. 329 

98a 

■S. 81 — See Constitution of India, Art. 329 

98a 

■S. 100—See Constitution of India, Art. 329 

98a 

■S. 170 _Civil Court — Includes High Court 

98c 

J 70—Validity of — Constitution of India, 
Arts. 226, 327 93d 

—— S. 170 —Bar of jurisdiction of Civil Courts 
—Extent of—Constitution of India, Art. 226:98e 

SALES TAX 

Bengal Finance (Sales Tax) Act (6 of 1941), 
Ss. 2 (c) and 17 —Dealer—Interpretation 712a 
- S. 6 (2) (tit) — Effect of change in designa¬ 
tion of "Stores and Supply Departments ' 1 321 

- S. 15 — See Constitution of India, Art. 226 

712c 

-S. 17 — See also ibid, 8 . 2 (c) 712a 

- S. 17— Any tax payable in respect of such 

business remaining unpaid’ — Meaning of 7126 

-S. 16—See Constitution of India, Art. 226 

712c 

- S. 21 — See Constitution of India, Art. 226 

712c 

- R. 71—See Constitution of India, Art. 226 

73.2c 

- R. 74—See Constitution of India, Art. 226 

712c 


Sea Customs Act (8 of 1878), S. 169 —See 
Evidence Act (1872), 8 . 25 219 

- S. 198 — Absence of notice under_Effect 

Societies Registration Aot (21 of i860), Ss. 6, 
o — Property held by trustees of unregistered 
Society becomes property of society after its regis- 
trstion l 40a 

-— S. 6—See also ibid, S. 5 140a 

—r—-S. 6 — Rule 15 (h) held not ultra vires — 
Delegation to one of trustees and suit as framed, 
held in order 1406 

— frdostrial Disputes Act 
U“47), S. 29 613/ 

Spaoifio Relief Act (l of 1877), S. 21 — Con- 

SaxV®™ t0 arbitration — (Arbitration Aot 

Om’o 8 'o? 0, 21 and 34) - < 0iviI P - C - ( l908 )> 
v. B. 3) 6906 

—b. 42 — Discretion of Court — Plaintiff, 

wovemment Bervant, discharged from service 

W>ut complying with S. 240 (3), Government 


Specific Relief Act (contd.) 

of India Act — Suit for declaration that order of 

discharge was illegal — (Government of India 

Act (1935), S. 240 (3)) lS8 / 

_S. 42 _Scope — Simple suit for declaration 

that an Ordinance or Act is ultra vires and for 
injunction is not maintainable 395/ 

_S. 45 _Application for orders under S. 45 

and writs of Mandamus dismissed by Single Judge 
of High Court—Appeal lies FB 179a 

_S. 46 —Application under S. 45—Affidavit— 

Requirements FB 1796 

_ S. 56 — See also Civil P. C. (1903), O. 39, 

R. 2 377c 

_ S. 56 -Scope of—(Civil P. C. (1908), O. 39, 

R. 1)_Section 56 does not prevent Court from 

restraining party from proceeding with judicial 
proceedings 377/ 

Succession Act (39 of 1925), S. 9—See Constitu¬ 
tion of India, Art. 5 (SB) 530e 

_S. 10—See Constitution of India, Art. 5 

(SB) 530/ 

-S. 59—See also Evidence Act (1872), S. 90 

471c 

-S. 59 —Testamentary capacity 462/ 

-S. 61 —Proof of undue influence 471e 

-S. 62 —Non-production of will—Presumption 

597 

-S. 63 (c)— Soribe as attesting witness 462a 

-S. 63 (c )—Presumption as to attestation — 

(Evidence Act (1872), S. 114 4626 

-S. 63 (c)— Proof of attestation — Evidence 

not specific — Surrounding circumstances may be 
taken into account 462c 

-S. 63(c )—Proof of attestation 462d 

- S. 63 (c)_Endorsemont by Registrar 462e 

-S. 70—See also ibid, S. 237 657c 

- S. 70 — Intention to revoke does not revoke 

will 103rf 

- Ss. 102,103, 232 —Residuary legatee 4716 

-S. 103—See ibid, S. 102 4716 

- S. 232—See also ibid, S. 102 471.6 

-S. 232 —Universal legatee 471 g 

S. 237 — Propounder to prove existence of 

6576 


facts 

* 


Ss. 237 and 70 — Burden of proving revo¬ 


cation of will and presumption — (Evidence Act 
(1872), Ss. 101 to 103 and 114) 657c 

-S. 263 —Revocation of will — Power vested 

in Court as discretionary 103c 

- S. 263 —Revocation of grant of probate_ 

Party entitled to controvert will standing by with 
knowledge — He should not be allowed to reopen 
case — (Evidence Act (1872), S. 115) 103a 

- S. 268 —Grant of Letters of administration 

—Parties 47 jy 

-S. 291 — See High Court Rules and Orders 

—Calcutta High Court Original Side Rules, 

Ch. 35, R. 15 6066 

Sugar (Temporary Excise Duty) Aot (9 of 
1947), S. 3 — Validity—(Constitution of India, 
Arts. 13 (1) and 19) 503 
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Suits Valuation Act (7 of 1687), S. 8 — See 
Court-fees Act (1870), S. 7 (iv) (c) 34a 

TENANCY LAWS 

Bengal Non-Agricultural Tenancy (Tempo, 
rary Provisions) Act (9 of 1940), S. 4 —Order 
under - Effect on execution completed by deli- 
very of possession (Tenancy Laws — W. B. Non- 
Agricultnral Act (20 of 1949), S. 88) 730a 

Bengal Tenancy Act (6 of 1865), S. 4 —Raiyat 
holding at fixed rate for limited period 3126 

_ Ss. 6, 38 and 52 — Right of tenure-holder 

to reduction of rent d6G 

_S. 26F —Deposit of pre-emption money by 

pre-emptor cannot be returned on finding defect 
in pre emptee's title 216 

_S. 26F _Effect of reconveyance of property 

on right of pre-emption 565 

- Ss. 26F (1), (4/ (a) and (7) — A, B and C 

co-sharers in holding — Sale by B of his share— 

A pre-empting sale without impleading G — C 
subsequently pre-empting without impleadiDg A 
within three years of sale — Rights of A and C 
inter se 239 

- S. 2GF (1) and (4)— Distinction—(Limi. 

tation Act (1908), Art. 181) 715 

_S. 26F (7) — Sale of part of homestead by 

Kobala. and lease of same land by subsequent 
Kabuliat in favour cl vendor — II eld, that what 
was transferred was not only the superior interest 
but the whole interest 241 

- S. 38 — See ibid, S. 6 466 

-S. 52 — See ibid, S. 6 466 

- S. 105 —Constructive res judicata — (Civil 

P. C„ S. 11) 328a 

_ S. 162-See Civil P. C. (1903), O. 21, R. 66 

6696 

_ Ss. 163, 164 and 165 — Absence of bidders 

_Nothing done by way of holding sale — Fresh 

sale proclamation is necessary 123a 

-Ss. 163 to 165 and 168-A — Rent sale must 

be of entire holding 1236 

- S. 164 — See ibid, S. 103 123a,6 

- S. 165 — See ibid, S. 163 123a,6 

_S. 168A —See also ibid, S. 163 1236 

-S. 168A —Decree for arrears of rent of putni 

tenure—Execution — Stay of — Tenure sold in 
subsequent execution of rent decree iD respect of 
subsequent period — Prayer for amendment and 
continuation of previous execution by sale of 
other properties — Maintainability 236 

- Ss. 178 and 191 (as amended in 1928) — 

Effect of S. 191 — Stipulation about payment of 
Chouth 312a 

- S. 191 — See ibid, S. 178 312a 

Calcutta Thika Tenancy Act (2 of 1949 ), S. 27 

_Order of controller under S. 29 relating to 

question affecting his jurisdiction — Order is not 
mere interlocutory — Appeal lies 201a 

- Ss. 28, 29 —Applicability — (Tenancy Laws 

—Calcutta Thika Tenancy (Amendment) Act (6 
of 1953), S. 1 proviso, 8) 770 


Tenancy Laws-Calcutta Thika Tenancy Aot 

(contd.) 

_ S. 29 _ See also ibid, S. 28 <70 

-S. 29 — Rules under Act, R. 4 (3) — Re- 

transfer of case to Munsif by controller 2016 
Calcutta Thika Tenancy (Amendment) Act 
(6 of 1953), S. 1, proviso — See Tenancy Laws 

_Calcutta Thika Tenancy Act (2 of 1949), S. 28 

770 

Thika Tenancy (Amendment) Ordinance (15 

of 1952), S. 5—Scope 625 

-S. 5 (2 )—Forum 752 

W. B. Non-Agricultural Tenancy Act (20 of 

1949), S. 2 (5)— Non-agricultural tenant includes 
ex-tenant 

_S. 88 — See Tenancy Laws — Bengal Non- 

Agricultural Tenancy (Temporary Provisions) 

Act (9 of 1940), S. 4 780a 

_ Ss. 91 II) and (2) — Effect of repeal of 

Bengal Act, 9 of 1940 780c 

# 

Tort—Master and servant — Dismissal for mis- 
conduct—Nature of enquiry 5 ® 4 ^ 

Transfer of Property Act (4 of 1882), S. 6 (e) 
—Transfer of right to recover damages in respect 

of property along with property itself — Validity 

o Zl(l 

_ S. 44 _ See Partition Act (1893), S. 4 (1) 

• 2>u*s 

_S. 53— Applicability 2516 

_ S. 53 —Objection of debtor or his assignee in 

claim case overruled — Declaratory suit by him 
under O. 21, R. 63, Civil P. C. — Suit not in re- 
presentativo capacity — Creditor can base his 

defence under S. 53 . 

__<j. 53A — Scope — Enforcement of right 

expresslv provided by contract ® 4 ^ 0 

_Ss. <58 and 96 —Equitable mortgage—Nntnre 

of 208a 

_ S. 68 (1) (a)—Equitable mortgage—Right 

of mortgagee to recover mortgage-money -086 

_ S. 68 (2) _' Stay the suit" — Application 

for stay when can be refused 208c 

_ S. 68 (2)_"Stay of suif’-Mortgagor deny- 

ing mortgage cannot ask to stay suit 208a 

-S. 96-See ibid, S. 58 208a 

_ s. 100-See Civil P. C. (1908), O. 34, R. 14 

676rZ 

_s. 105—See also Houses and Rents — West 

Bengal Premises Rent Control (Temporary Provi- 

sions) Act (17 of 1950), S. 9 147 

_ S. 105 — Agreement conferring exclusive 

right to enjoyment of premises l 49 ® 

_ Ss. 105, 106- Possession under invalid lease 

—Rent accepted — Nature of tenancy — Notice 

to quit - Validity ® 49c 

- S. 106—See also ibid. S. 105 349c 

_S. 106 — Lease from month to month _ 

Notice to quit — Notice demanding possession m 
the alternative at the end of tenancy which 
would expire next after 15 days from receipt o 
notice is valid ® 
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T. P. Act (contd.) 

_ 106 —Notice, sufficiency of 

_ f g J08 (J) _Condition restraining alienation 

729a 

_ ,S. Ill _Notice to person who was manag¬ 
ing director—Notice treated as notice to company 
..Validity 160e 

,<? 113 _Waiver of notice to quit — What 

oonstitutej — Notice to quit followed by notice 
demanding possession — No waiver 349<i 

__ S. 114A — Breach of covenant to keep free 

seats in cinema house—(West Bengal Amusement 
Tax (Amendment) Act (11 of 1949), Ss 3,4) 536 
Universities Act (8 of 1904), S. 25 — Regula¬ 
tions under — (Constitution of India, Arts. 14 
and 19 (1) (g))—(Words and Phrases—"Occupa- 
tion”) 7836 

- S. 25 (l) — Regulations under— Chap. 16, 

Begn. 7 — Scope 783a 

Village Chawfcidari Act (Bengal Act 6 of 
WO/, S. 50 — Transfer under — Inclusive of 
income of cbowkidari chakran lands — Zamindar 
oannot claim additional rent 3286 

Waiier —See Industrial Disputes Act (1947), 
8.15 613e 

West Bengal Amusements .Tax Amendment 
lot (11 o] 1949), S. 3 — See Transfer of Property 
Act (1882), 8. 114A 536 

- S. 4 — See Transfer of Property Act (1882), 

8.114A 536 

West Bengal Bargadars Act (2 of 1950)— 
Rules under R. 6 (2) — Objection as to non-com¬ 
pliance with R. 6 (2) 6326 

——S. 3 (2) — Division of produce 7206 

- Ss. 7 and 9(2 )—Jurisdiction of Conciliation 

Board 632a 

- Ss. 7 and 9 —Dispute as to division or deli¬ 
very of barga paddy — Dispute must be referred 

to Board — Civil Court has no jurisdiction_ 

(Civil P. 0. (1908), S. 9) 720a 

-S. 9—See ibid, S. 7 720a 

- S. 9 (2)—See also ibid, S. 7 632a 

—jo 7 ^ and -l 8 —Dispute not falling 

under S. 7 (1)_Board not in existence — Order 

staymg suit is illegal _ (Constitution of India, 
Art. 14J gg 

West Bengal Cotton Cloth and Yarn Control 

SfcSSff - s “ B8,enti “ Sup £ 

—Ci. 14—See Essential Supplies Aot (1946), 

6 4926 

Z T J .f- Seizur0 of cloth by person not com. 
potent within meaning of Notification-Effect on 
conviotion for contravening provisions regaiding 
submission of monthly returns 492a 

~ C !' i 8 ~ Non , d '8piay Of price list-Accused 
•Muot be assumed to have had cloth stamped 
Jith pr.ce in his shop at the relevant time _ In 

«nt a ^ nC fi 0 , f i eVldeDCe he cannot be beld t0 ^ve 
!~, 8 P™ v ; 9i0 “« of clause 406a 

11 T^ ai l 0re t0 kee P P rice li8t bang. 
^ absence of cloth is no offence 322 


West Bengal Cotton Cloth and Yarn Control 
Order (contd.) 

_ Cl. 19 — Production of duplicate cash memo 

40G6 

West Bengal Criminal Law Amendment (Spe¬ 
cial Court 6 ) Act (21 of 1949), S. 4 (as amen - 
ded by IFest Bengal Act 12 of 1952) — Trial by 
Special Judge — (Criminal P. C. (1898), S. 268) 

6816 

-S. 12 (as amended in 1952 )—'Proceedings 

pending before a Court” — (Words and Phrases) 

6616 

- Sch. Items 3 and 8 —Private person conspir¬ 
ing with public servants to cheat — (Penal Code 
(i860), S. 420) 661c 

- Sch. Item 8 — Jurisdiction to try offence of 

cheating — (Penal Cede <1860), S. 420) 6614 

- Sch. Item 8 —Cheating with respect to Gov¬ 
ernment money 661a 

West Bengal Foodgrains Control Order, 1951 
—See also Essential Supplies (Temporary Powers) 
Act (1946), S. 7 (2) (b) 476a 

- Para 10 and Explanation — “Person” — 

(Essential Supplies (Temporary Powers) Act 
(1946), S. 7 (2) (b) Proviso) — (Genaral Clauses 
Act (1897), S. 3(39)) 4766 

West Bengal Foodgrains Intensive Procure¬ 
ment Order ( 1952) — See also Constitution of 
India, Art. 19 (1) (f) (g) 548p 

-Validity — (Constitution of India, Art. 14) 

54Hre 

-Hearing of appeals in batches — Duty of 

Appellate Officer 749 

- Para 2 (1> —'Director' 7566 

- Para. 3 — Estimate of director 7564 

- Form A —Validity 756 c 

West Bengal Foodgrains (Movement Control) 
Order (1961), Para 3 (2) and (3) — bona fide 
resident 408a 

- Para. 3 (3) -Burden of proof _ (Evidenoe 

Act (1872), S. 105) 4086 

West Bengal Jute Goods Aot - 5 of 1950), S 2 
See also Contract Act (1872), S. 23 ’oi 8 a 

- S. 2 —Validity of jute contracts—Burden of 

P r0 °f 618s 

West Bengal Land DeYelopment and Planning 

Act 21 of 1948), S. 2 id —See ibid, S 4: 7044 
XT’nnl w,T ali 1 ity ~ (Constitution of India, 

Arts. 19(1) (f) and 19 ( 5 )) 704a 

——S. 4 — Section does not contravene Art 31 
(I)—(Constitution of India, Art. 31 ( 1 )) 7045 

—S. 4 Notification under_“The satisfaction 
of Governor” 704o 

—Ss. 4 and 2 (d )—Notification should speoify 
particular public purpose for which acquisition is 
necessary—It need not mention all the clauses of 

S ' 2 7044 

-— S. 4 — Notification under Act held not 
opposed to natural justice 704# 

—S. 6 - Validity of declaration—West Bengal 
Land Development and Planning Rules (1948), 

0 W m 
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West Bengal Land Development and Planning 
Rules (1948), E. 5 (2)—See West Bengal Land 
Development and Planning Act (21 of 194S), 
S. 6 568 

West Bengal Land (Requisition and Acqui- 
sition) Act (2 of 1948), S. 8 (2) — Time for 
making a reference — (Land Acquisition Act 
(1894). S. 18(2)) 595 

West Bengal Non-Agricultural Tenancy Act 
(20 of 1949)—See under Tenancy Laws 
West Bengal Premises Rent Control (Tempo¬ 
rary Provisions) Act (38 of 1948)—See under 
Houses and Rents 

West Bengal Premises Rent Control (Tempo¬ 
rary Provisions) Act (1' of 1950)—See under 
Houses and Rents 

West Bengal Premises Rent Control (Tempo¬ 
rary Provisions) Amendment Act (62 of 

1950) —See under Houses and Rents 

West Bengal Premises Requisition and Con¬ 
trol (Temporary Provisions) Act (5 of 1947) 
—See under Houses and Rents 
West Bengal Raw Jute (Central Jute Board 
aDd Miscellaneous Provisions) Act (6 of 

1951) — Validity of the Act — (Constitution of 


India. Sch. VII. List II, Item 26) 458a 

- S. 2 (l)—See ibid, S. 5 4585 

- Ss.5, 6,7and 2(1) —“Appointed day”: 4586 

- S. 6—See ibid, S. 5 45S6 

- S. 7—See ibid, S. 5 4586 


West Bengal Raw Jute Central Jute Board 
and Miscellaneous Provisions Ordinance (17 

of 1950) 

-S.5 (2) 

See (1) Arbitration Act (1940), S. 34 4506 
(2) Contract Act (1872), S. 23 450c 

West Bengal Rice Mills Control Order (1949), 
Para. 15 — Apprehension of abuse of power — 
Validity of law 187c 

Words and Phrases — ‘Dwelling house — See 
Partition Act (1893), S. 4 (1) 259 


Words and Phrases (contd.) 

- “Occupation"—See Universities Act (1904), 

S. 25 7836 

- Premises — See Houses and Rents — West 

Bengal Premises Rent Control (Temporary Provi. 
sions) Act (17 of 1950), S. 2 (8) 1496 

- 'Proceedings before a Court' — See Criminal 

P. C. (1898), S. 496 661a 

- 'Proceedings pending before a Court — See 

West Bengal Criminal Law Amendment Special 
Courts Act (21 of 1949) (as amended in 1952), 
S. 12 6616 

Workmen’s Compensation Act (8 of 1923), 
Ss. 1, 3— Stretched construction—(Interpretation 
of Statutes) 516 d 

-S. 3—See also ibid, S. 1 516cZ 

-S. 3 — "Arising out of and in the course of 

his employment” 143 

- Ss. 3, 10— Succession of accidents 516a 

t-S. 3 —Series of tiny accidents 5166 

- S. 10—See also ibid, S. 3 516a 

-S. 10, Proviso — That some senior Officers 

in management had promised compensation is 
sufficient cause for not making claim within 
twelve months (Obiter) 746 

-S. 10, Proviso — Claim not filed within 

twelve months of accident—Reasonable cause — 
That he returned to work and earned more wages, 
is not sufficient cause 74c 

-S. 10, Proviso— Sufficient cause established 

— Subsequent negligence and improper delay is 
immaterial 74 d 

- S. 10, Proviso — Limitation — Sufficient 

cause—(Civil P. C. (1908), S. 100) 667 

-S. 19 —Findings of fact—Duty of Commis¬ 
sioner 516e 

-S. 30— Commissioner holding that accident 

had been proved—It is finding of fact and cannot 
be challenged before High Court 74a 

-S. 30 — Question whether workman was 

working overtime is one of fact—No appeal lies 

336a 


COMPARATIVE TABLE 


(1952) 89 Calcutta Law Journal=A. I. R. 


CL-TI 

AIR 

1 

CLJ 


AIR 

1 CLJ 

' 

AIR 

1 

CLJ 

i 

AIR 

i 

CLJ 

i 

AIR 


1 

1962 

C 

35 | 

73 

1951 

SC 

280 

140 

1953 

c 

15 

211 

1953 

C 

184 

296 

1953 

C 

102 

15 

*» 

it 

181 

84 

1953 

c 

140 

146 

•i 

If 

87 

213 

1952 

n 

896 

290 

1952 

ii 

559 

28 

1953 

»» 

10 

95 

1952 

II 

210 

162 

1952 

If 

705 

224 

it 

n 

763 

301 

ii 

If 

679 

33 

1952 

•i 

738 

WEB 

n 

II 

585 

183 

1953 

II 

526 

241 

1953 

•i 

45 

311 


• t 

923 

41 

1953 

ii 

103 

Ull 

M 

If 

779 

196 

1951 

•1 

574 

248 

1952 

•• 

773 


* V 

f A P A 

w W 

67 

1951 

sc 

316 

inf 

1953 

II 

666 

w » 

1953 

If 

456 

269 

1953 

•• 

223 

313 

1953 

If 

381 

62 

m 

If 

285 

Hie 

I « 

•1 

160 


ii 

If 

125 

276 

ii 

n 

116 

319 

1952 

If 

691 


(1952) 90 Calcutta Law Journal=A. I. R. 

CLTI AIR I CLJ | AIR TcU i AIR | CLJ | A1B [ CLJ 1 AIR 


v »-* * * 

1 

1952 

sc 

1 

143 

73 

1952 

SC 

231 

133 

i 

1952 

sc 

1 

319 

206 

1952 

sc 

1 

145 

263 

1953 

0 

536 

7 

M 

If 

179 

86 

it 

•1 

225 

160 



64 

218 

•• 

•1 

196 

283 

ii 

If 

606 

14 

ii 

M 

149 

95 

•f 

If 

227 

if 

II 

232 

1953 

c 

145 

295 

•i 

H 

236 

25 

1953 

c 

1 

116 

1953 

c 

425 

180 

ii 

If 

205 

237 

ii 

It 

36 

298 

1952 

If 

677 

62 

ii 

II 

20 

123 

If 

II 

208 

191 

ii 

II 

192 

241 

1952 

sc 

170 

304 

1953 

II 

357 









CALCUTTA CASES OVERRULED, REVERSED AND DISSENTED FROM IN A.I.R. 1953 


<’66)6 W. R. VI, Muddun Gopal v. Ram Buksh 
<’98)25 Cal. 858 = 2 Cal, W. N. 577, Puoardco Naraia 
' Singh v * ^ ara Sarup ltoy 

b ^ ’06) 83'CaI. 927 = 3 Cal. L. J. C7, Hukumchand Baid v. 
i Kimalanand Singli 

(’ 06 ) 3 Cal. L. J. 257—10 Gal. W. N. 564, Bbagwat Sahay 
f. Pashupati Natli Bose 
1 (’07 6Cal L. J. G21, Lilibnti v Bisliun 
I (']$>) 16 I. C. 742 = 1? Cal W. N. 5 = 1G Cal. L. J. 282, 
Komela Charan v. Asutosh ChattopaUiya 
^’12) 17 I. 0. 849 = 17 Cal. \Y. N. 1, Eastern Mortgaged 
ind Ageuey Co. Ltd. v. Fakurulditi Mohomcd 
|'l3) 21 lod. Cis. 407 (1) = IS Cal. L. J. 141, Anaodmoji 
Y.Rudra Mabanti 

(’i5) A. 1. R. 1925 Cal. 320 = 52 Cal. 128=29 Cal. \Y. X. 

76=65 Ind. Cns. 870, llajani Kanta Beg v. Rajabala l)asi 
(•i6)A. I. R. 1926 Cal. 1166=44 Cal. L. J. 121 = 97 Ind. 

Cis 1003, Bircodra Nath v. Satis Chandra 
(’ 56 ) A. I. R. 1926 Cal. 1205 = 96 lod. Cas. 1055, Abdulla 
y. Mohammad Muslim 

('ll) A. I. R. 1931 Cal. 211 = 59 Cal. 628 = 52 Cal. L. J. 
293=35 Cal. \Y. N. 238=130 i. C. 209, Golmur Bibi v. 
Abas Samad 

<’33j A. I. R. 1933 Cal. 142=34 Cri. L. J. 308 = 142 I. C. 

297=1933 Cr. C. 203, Sofco v. Emperor 
(’33) A. I. R. 1933 Cal. 496, Khorshe.li Ali Bepari v. Pn\- 
bhat Chandra Das 

< f 34) A. I. li. 1934 Cal. 615 = 152 Ind. Cas. 215, J. C. 
Oalstaun v. Janaki Natb 

<*36) 164 Ind. Cas. 73 = 39 Cal. W. N. 915, Chandalal 
Seraogi v. Purnachandra 

(’87) 41 Cal. W. N. 534, Radha Charan Saba v. Matilal 

Saha 

<’45) Suit No. 2077 of 1939, D/. 14.2-1945 (Cal), Sm. Sovana 
Sandari Pal v. Satjeodra Natb Cbatterjee 
(’47) A. I. R. 1947 Cal. 49 = I. L. R. (1946) 2 Cal. 359 = 
51 Cal. \Y. N. 42, Indian Electric Works v. Registrar of 
Trade Marks 

<’47) A. I. R. 1917 Cal. 890 = 48 Cri. L. J. 908, Abdul 
Mannan v. Taiyab Ali 

^ ^ (1948) 1 Cal. 81, Munsbilal and Sons v, 

Modi Brothers 

< 50) A. I. R. 1950 Cal. 83, Mahaminad Ekramal Haque 
v. Province of Boogal 
V50) 54 Cal. W. N. 960 

{ 50) A. I. R. 1950 Cal. 287, Benoy Krishna v, Mohanlal 
Gocnka 

j!f}j 43 and 4i of 1951 < Ca >-) 

{ 61) 65 Cal. W. N. 6, Monomohan v. Gobinda Das 

° al ‘ y- N - 237 = 1950.21 1. T. R. 89 = 1951-21 

Si Lt? 8 ' 2 9 ’ C ° mmr ' ot Iaco “ e las * W. B. v. Jecwan- 

full!S3 w ^ "J; I $ a f c * h Prokash v - Ulit Mobau 
o7v N ™ 421 * v. Cbunilat 

!1 K Bagclii T ' 61 (0al Ladhuram Ta P ari “ 
‘“tan y. S„S£‘ 6 S L “ ” 85 W - H - 81 ». ".I,. 

'■ ? al ' 111 = 55 Cal ' W. N. 778, W. B, 
CfiQi a. So 800 '??- 7 v ' Mr «- Bella Baneriee 

2t w5Kn.UT 0 J 26 °l mi D/ ’ 2 0 - 1 - 62 ‘Oal ). Bha. 
<'B2) A I R ,qV 1 o'P d \L Kumar Wollen F^tory 
' ( V. Aloke Gingofy ^*' 126 = 65 ° al ' W ' N ' ^afjetkmal 

(S A T £ 1062 Cal ; 199 =55 Cal. w. N. C21 
' ; A. l. R, 1952 Oal. 273 = 65 Cal W N 710 fp n \ 
6 I.wa„ P ««ad Qoeoka v. N. R. | en W ‘ 719 (F ' B - )l 

0rl. A L8 R i447 J U K 6G Q CaL W ‘ N - 701 = ^52 

1 °$. A - *• B- 1958 Oal. 186 = 56 Oal W TJ it 

lrm LH ., U "' Ca 



es (Oal.) 6 


Overruled in A. I. R. 1953 S. C. 495. 

Dissented from iu A. I. It. 1953 All. 24. 

Dissented from in A. I. R 1953 Cal. 467. 

Dissented from in A. I. R- 1953 Pat. 842. 

Overruled in A. 1. R. 1953 S. C. 125. 

Dissented from in A. I. R. 1953 Cal. 244. 

Disrented from in A. I. R. 1953 Raj. 121, 

Dissented from in A. I. R. 1953 Raj. 69. 

Dissented from in A. I. R. 1953 Pat. 342. 

• 

Disseuted from in A. I. R. 1953 l’at. 207. 
Dissented from in A. I. R. 1953 All. 797. 
Dissented from in A. I. R. 1953 Orissa 75. 

Dissented from in A. 1.11. 1953 51. B. 147. 
Dissented from in A. I. R. 1953 All. 120. 
Dissented from in A. I. R. 1953 All. 184. 
Dissented from in A. I. R. 1953 M. B. 247. 
Overruled in A. I. R. 1953 Cal. 497. 

Dissented from in A. 1. R. 1953 Cal. 5)2. 
Overruled in A. I. R. 1953 S. C. 357. 

Dissented from in A. I. R. 1953 Cal. 308. 

Dissented from in A. I. R. 1953 Bom. 336. 

Dissented from in A. I. R. 1953 Iiim.-Pra. 6. 

Reversed in A. I. U. 1953 8. 0. 125. 

Reversed iu A. I. R. 1953 S. C, 65. 

Dissented from in A. I. R. 1953 Cal 485 
Held overruled by A. I. R. 1951 8. C. 832 in A T 
Nag. 53. ' ' 

Rsvorscd in A. I. R. 1953 8. C. 473, 

Overruled in A. I. R. 1953 S. C. 148. 

Overruled iu A. I. R. 1953 S. C. 148. 

Dissented from in A. I. R. 1953 Punj. 113, 

Overruled in A. I. R. 1953 S. C. 148. 

Dissented from in A. I. R. 1953 Assam 177. 

Dissented from in A. I. R. 1953 Cal. 488. 

Overrule! in A. I. R. 1953 S. 0. 148. 

Reverse! in A. I. R. 1953 S. C. 118 
Overruled in A. I. R. 1953 S. C. 146, 

Ovorrulod in A. I. R. 1953 S. C. 404. 

Overruled in A. I. R. 1953 Cal. 733 (F.B.). 

Dissontod from in A. I. R. 1953 Oal. 879, 

Partly overruled in A. I. R, 1953 Oal. 733 (F.B.). 


R.1953 


NOMINAL TABLE OF CASES 

OF THE CALCUITA HIGH COURT 

Reported during the year 1052 


Abaci Moll an v. Biswanath Mukherjee. A I R 137) 1950 Cal 142=51 C W X 654 = 1 L R (1951) 1 Cal 112. 
Abdul Hamid v. State of West Bengal, A 1 It (401 1953 Cal 223 — 89 Cal L 0 268. 

Abed Ali v. Prafulla Kumar Sen Gupta. A I R (39) 1952 Cal 544 = 56 Cal W X 97 (FB). 

Abinash Chandra v. Madhusudau Mazumdar, A I R (39) 1352 Cal 673. 

Abinash Chandra Hari v. SreeSree Iswar Bharair.raj Thakur, AIR (40) 1953 Cal 194=56 Cal W X S70 
Ahidhar Ghose v. Jagabindhu Rot Cboudhury, A I It (39) 1952 Cal 646 = £6 Cal W X 643. 

Ahumad Ali Biswas v. JyotsDa Kumar Bandopadhya, AIR (39) 1952 Cal 19 

AjayanaDda Paul v. Indian Homeopathic Medical Association, AIR (40) 1953 Cal 116=89 Cal L J 276. 
Allen Berry A Co.. Ltd. v. A. Das Gupta, A I R (39) 1952 Cal S50. 

Amalendu Roy Choudhury v. Kailash Behari Mathur, £6 Cal W X S45. 

Amalesh Chandra Roy v. State. A I R (39) 1952 Cal 481 = 1952 Cri L J 1013. 

Amal Krishna l>asu v. Chandi Charan Banerjee, A I R (40) 1953 Cal 145 = 56 Cal W N 523 — 

90 Cal L J 232. 

Amarendra Chandra Aich v. Xarendra Kumar Basil, AIR (40) 1953 Cal 114 = 56 Cal W X 449. 
Amaren Ira Xath Ghosal v. Bibhuti Ithuian Chowdhury, A 1 R (39) 1952 Cal 773 = 89 Cal L J 248. 

-v. Raghunath Nandan. A I It (39) 1952 Cal 849 = 5G Cal W X 107 = 1952 Cri L J 1736. 

Ambujabarani Dasi v. Hosain Buksh. I L It (1951) 1 Cal 324. 

Amulya Ranjan De v. Pulin Bihari Shaha, I L It (19511 1 Cal 198. 

Ananda Prosad Pakhira v. Harihar Manna, A I It (37) 1950 Cal 374 = 54 C W X 582 = I L R (1951) 

1 Cal 43^. 

Anath Bandhu Samanta v. Corporation of Calcutta, AIR (39) 1952 Cal 759 = 56 Cal W X 594 = 

1952-22 Com. Cas. 175 = 1952 Cri L J 1460. 

Anila Bala Devi v. The Chairman Kandi Municipality, A I It (37) 1950 Cal 350 = 85 C L J 147=1950 

A W R (Sup) 61 = 51 Cri L J 1325 = I L R (1951) 1 Cal 241. 
Anjali Roy v. State of West Bengal, A I R (39) 1952 Cal 822. 

-v. State of West Bengal, A I R (391 1952 Cal 825 = 56 Cal W X 601. 

Annadi Frosad Chowdhury v. Monotosan Roy, A I R (10) 1953 Cal 503 = 56 Cal W X 705 = 1953 

Cri L J 1168. 

Aosumali Majumdar v. State of West Bengal, A 1 It (39) 1952 Cal 632= 56 Cal W X 711 = 1952 

Cri L J 1454. 

Anwar Ali v. State of West Bengal, A I It (39) 1952 Cal 150 = 1952 Cri L J 450. 

Aparnath Mukherjee v. Kanai Lai Chatterjee, A I R (37) 1950 Cal 300 = 1 L It (1951) 1 Cal 396. 
Arthur Paul Bentall, In the matter of, A I R (39) 1952 Cal 615 = 57 Cal W X 323 (SB). 

Arun Prokash Ilorel v. Tulsi Charan Bose. A I R (36) 1949 Cal 510 = I L R (1951) 1 Cal 331. 

Aehutosh Banerjec v. Dcbjyoti Burman, A I It (40) 1953 Cal 227 = 56 Cal W X 819. 

Askutosh Bhattackarjee v. Satindra Kumar Choudhury, AIR (39) 1950 Cal 296 = 54 C W X 38G= 

I L It (1951) 1 Cal 386. 

Ashutosh Hait v. Indra Hait, A I R (39) 1952 Cal 217 =1952 Cri L J 579. 

Assistant Collector of Customs for Appraisement v. Scorajmull Xagarinull, AIR (39) 1952 Cal 656 

= 56 Cal WX 452. 

Aswini Kumar Ghose v. Arbindo Bose, A I R (39) 1952 Cal 178 = 56 Cal W X 145 (SB). 

Aswini Kumar Xath v. State of West Bengal, A I It (39) 1952 Cal 679 = 89 Cal L J 301. 

Aswini Kumar Pramanik v. Dominon of India, AIR (39) 1952 Cal 251. 

Baburain Agarwalla v. Jamunndas Rainji & Co., A I R (3S) 1951 Cal 239 = 54 C W X 1S9 = 85 

C L J 22 = I L R (1951) 1 Cal 257. 

Badri Prosal v. State, A 1 R (40) 1953 Cal 28 = 56 C W X 406 = 1953 Cri L J 198. 

Balai Lai Das v. Manik Chandra Pramanik. A 1 R (39) 1952 Cal 69^=56 Cal W X 353=89 Cal L J 213. 
Banarashi Lai Aganvala v. State, A I It (40) 1953 Cal 322 = 55 Cal W X 386 = 1953 Cri L J 742. 
Baukim Chandra v. Annul Bazar I'atrika, A I It (37) 1950 Cal 129 = 51 Cri L J 610 = ILR (1951) 

Bank of Calcutta Ltd. v. Dhircnlra Xath Roy. A I R (40) 1953 Cal 325=56 C W X 517. ^ 

Bansi v. Governor-General of India in Council, AIR i3»l 1952 Cal 35=56 C W X »3=S9 C L J 1 (FB). 
Basanta Lai Saha v. P. C. Ckakravarty, A I It (37) 1959 Cal 249 = 51 C W X 20 = 84 Cal L J 108 

= 1 L R (1951) 1 Cal 25. 

Basautlal Jagatramka v. Dominion of India, AIR (39) 1952 Cal 340. 

Belait Sheikh v. State of West Bengal, A I It (39) 1952 Cul 753. 


Nominal Table of Cases 


35 


srs k sera 411, 

Bengal Coal Co., Ltd. v. BalmukundaGoenka I L R U9ol]I IL Jf • 343 = S4 Cal L J 200. 

Bcooy Shankar Dhandania v. Choteylnl Dhaudaeia, A I (» J J = - G Cft j W N 5 53 = 1952 
Bhadrcswar Majhi v. Corporation of Calcutta, A I K (39) 19o- Lai Cfi L j 1364 . 


Bharat Saw Mill Co., Ltd. v. Tarapada Sur. I L R ***• 

Bharat Vegetable Products Ltd.. In re, 56 61VIS^9 -»•»-« ^ C * S j J'\- 2 o 3 
Bhola Nath Mallick v. Mahadev Mallick. A I R (39) 9o2 Cal 226 = .0 Cal W N 2.3. 

Bholarain Aganvalla v. Sm. Jint,_ A I R (39) 19o2 Cal 9-. m 

Bhurendrft Kishore Acharjya v. Keshal Saokar Roy, A I \. t■ ) ■ - c ~\ w ^ Qa.> 

Bhupesh Chandra Dutta v. Dr. M N. Bose, A I R (40) 19o3 Cal 1J8 - W™ WSM.. 

Bhuwalka Brothers Ltd. v. Dunichand Rater,a A I R (39)'1952 Cal ,40 - 56 
Bibhuti Bhusan De v. Kshettra Gopal Datta, I L R (1951 1 Cal VTj • 

Bidhu Bhusan Bagcbi v. State of West Bengal, A I R (39) 19o- Cal 901. 

Bijay Singh Karnawat v. Bilasray A Co., A I R (39) 19o2 Cal 440. 

Bimala Knnta Ghosh v. State, A I R (39) 1952 Cal 637 = 1952 Cn L 3 1663 

Birna. Singh Khothari v. Muir Mills Co.. Ltd., A I R (39) 1952 Cal 61o ^ 

Biman Chandra Bose v. Dr. H. C. Mookberjee. A I R (39) 1952 Cal 799 = 56 Cal W N 651. 

Birendra Nath Banerjee v. Shibaram Aditya, AIR (39) 19o2 Cal 4,3. 

Birendra Nath Roy v. Sm. Sukumari Baksbi, A I R (39) 1952 Cal 352. 

Bishnu Charan v. Birendra Krishna Muzumdar, A I R (40) 1953 Cal 261 — oG Cal W N 
Bishnu Murmoo v. Radbanath Patra, I L R (1951) 1 Cal 87. 

Biswanath Bogchi v. Jitendra Nath Sarkar, I L R (1951) 1 Cal 383. 

Borendra Nath Mitter, In the Goods of. A I K (39) 1952 Cal 419 = 84 Cal L J 126. „ 

Boto Krishna Ghose v. Akhay Kumar Ghose, A I R (37) 1950 Cal HI = 54 G W N 660 I L 11 


Buflatan Bibi v. Ablul Salim, A I R (37) 1950 Cal 304 = I L R (1951) 1 Cal 476. 

Calcutta Discount Co., Ltd. v. Income-tax Officer Companies District 1, Calcutta, A I R (39) 1952 

Cal 606 = 1952-21 I T R 579. 

Calcutta Motor Cycle Co. v. Union of India, AIR (40) 1953 Cal 1 = 90 Cal L J 25. 

Calcutta Pinjrapole Society v. S. Banerjee, AIR (39) 1952 Cal 891. 

Central Hardware Mart M/S v. Corporation of Calcutta, AIR (39) 1952 Cal 39 — 1952 Cri L J 301. 
Champa Devi v. Babulal Goenka, A I R (37) 1950 Cal 1G1= 54 C W N 207 = 51 Cri L J 626=1 L R 

(1951) 1 Cal 299. 


Chandiama Prasad Chainar v. State, IL R (1951) 1 Cal 539. 

Charusila Dassi v. Madan Theatres Ltd., AIR (40) 1953 Cal 536 = 90 Cal L J 263. 

Chatterjee, A. N. v. Sampatmoll Bothra, A I R (40) 1953 Cal 47 = 56 C W N 639. 

Chinese Tannery Owners Association v. Mnkbanlal Ganguly, AIR (39) 1952 Cal 560. 

Chitra Debi v. Badri Bisal Bhakat, A I R (40) 1953 Cal 125 = 89 Cal L J 209. 

Cohen, B. (Mrs.) v. 8. J. Ezekiel, AIR (40) 1953 Cal 284 = 56 Cal W N 20. 

Commr. of Income-tax, Calcutta v. Kamala Mills Ltd., Calcutta, AIR (39) 1952 Cal 383 = 1949-17 

I T R 130. 

Commr. ol Income-tax, Calcutta v. Messrs. Piggot Chapman 4 Co., AIR (39) 1952 Cal 414 = 1949-17 

IT R 317 = I L R (1950) 2 Cal 120. 

Corporation of Calcutta v. Bhupal Chandra Sinha, A I R (37) 1950 Cal 421=54 C W N 439 =- 1 L R 

(1951) 1 Cal 319. 

-v. Sailendra Nath Ghosh, A I R (40) 1953 Cal 202 = 56 C W N 779. 

-v. Surendra Nath Das Gupta, I L R (1951) 1 Cal 191. 


Da B Gupta, B. 0. v. Bijoyanjan Rakshit, AIR (40) 1953 Cal 212 = 56 Cal W N 861. 

Dawar, M. A. v. Ahmad Ali Khan, A I R (39) 1952 Cal 219. 

Debabrata Basu v. Institute of Oharaotered Accountants, AIR (39) 1952 Cal 189 = 1952-22 Com. 


UAS. iOO, 


Debendra Bandhu Lahiri v. State oi West Bengal, AIR (39) 1952 Cal 808.. 

Dhajadbari Chatterjee v. Nitya Nanda Roy, AIR (40) 1953 Cal 102 =89 Cal L J 296. 

Dhirendra Nath Bera v. State, AIR (39) 1952 Cal 621 = 1962 Cri L J 1127. 

Dinanath Kumar v. Nishi Kanta Kumar, A I It (89) 1952 Cal 102. 

Diuendro Mullick v. Union of India, A I R (39) 1952 Cal 915. 

Dipa Pal v. University of Oalcutta, A I R (39) 1952 Cal 594 = 56 Cnl W N 278. 

Dominion of India v. Goverdhan DaB Shroff, AIR (89) 1952 Cal 884. 

-- v - J 0 ® 1 ” ^ har y Kund “. A I R (37) 1960 Cal 247 =54 0 WN 749 = I L R(1951) 1 Cal 354. 

“ . “ v ; Netai Chandra Haidar, A IR (39) 1952 Oal 726 = 66 Cal W N 217. 

Duhar Goula v. Union of India, AIR (39) 1952 Cal 496 , 

Dudhewalla & Co., Ltd. v. Govinda Ram, AIR (40) 1953 Cal*18 = 56 Cal W N 562. 

-V. Govindram Rameswarlal, AIR (39) 1952 Cal 686 = 66 Cal W N 815 = 89 Oal L J 107, 


36 


Nominal Table of Cases 

Dalai Chandra C-hatterjee v. Gosthabehari Mitra, A I R (10) 1953 Cal 2E9 = 56 Cal W N 681. 
Durjendra Krishna Deb v. K. Shaw, A I R (10) 1953 Cal 147 = 56 Cal W N 671. 

Durlav Chandra Ghosh v. Becarashi Debi, A 1 R (39) 1952 Cal 728 = 56 Cal W N 495. 


Edward Ezra v. State, A I R (40) 1953 Cal 263 = 56 Cal W N S75 = 1953 Cri L J 673. 

Edwin Caslow Mareelline, In the Goods of, 56 Cal W N 650. 

Ejahan Mollah v. Golem Robbani Mollah, A I R (39) 1952 Cal 203. 

Elias & Co.. Ltd. v. Banka Behari Saha. A I R (39) 1952 Cal 247 = 56 Cal W N 34 (FB). 

Ennmal Huq v. King, I L R (1951) 1 Cal 204. 

Equitable Coal Co., Ltd. v. Kashia Mahatin, A I R (39) 1952 Cal 677 = 56 Cal W N 189 = (1952.53)- 

4 F J R 111. 

Esmail Pailan v. Sailendra Noth Mitra, A l R (39) 1952 Cal 779 = 89 Cal L J 115. 

Gaogadhur Ram Chandra Firm v. Dominion of India, AIR (37) 1950 Cal 394=1 L R (1951) 1 Cal 119. 
Girija Nandan Bhattasharyya v. Balaram Chatterjee, A I R (39) 1952 Cal 671 = 56 Cal W N 299. 
Girish Chandra Kandy v. State, A 1 R (39) 1952 Cal 565 = 56 Cal W N 335 = 1952 Cri L J 1257. 
Gobinda Chandra Dakua v. Dincsh Chandra Mitra, A 1 R (39) 1952 Cal 100=56 Cal W N 137. 

Gokul Chan 1 De v. Gopi Nath Day, A I R (39) 1952 Cal 705 = 89 Cal L J 162. 

Gopal Chandra Banerjee v. Sailabala Debi, AIR (39) 1952 Cal 216. 

Gour Gopal Mukharji v. Chief Secretary to the Govt, of West Bengal. A I R (40) 1953 Cal 81 = 56. 

Cal W N 427 = 1953 Cri L J 310. 

Governor General in Council (now Dominion of India) representing P. N. Rly., New Delhi v. Patal 

Paul & Co , Regd. Office at Bankura, A I R (39) 1952 Cal 285. 
Gunadhar Das v. State, A I R (39) 1952 Cal 618 = 1952 Cri L J 1343. 

Gupta, J. K. v. State, A I R (39) 1952 Cal C41= 56 Cal W N 701 = 1952 Cri L J 1447 (FB). 

Gupta & Sons v. Sambhunath Mukhopadhyya, A I R (39) 1952 Cal 772 = 56 Cal W N 166. 

Gurudasi Devi v. Chandi Charan Kundu, A I R (39) 1952 Col 736 = 56 Cal W N 12. 

Haran Chandra Dutt v. State of West Bengal, A I R (39) 1952 Cal 907. 

Harbans Singh Chauhan v. Bewa Singh, A I R (39) 1952 Cal 73. 

Harinarayan Shaw v. Gobardhandns, A I R (40) 1953 Cal 140=89 Cal L J 84. 

Haripada Dutta v. Ananta Mandal, A I R (39) 1952 Cal 526=56 Cal W N 124. 

Hemanga Coomar Mukherjee v. M. C. Chakravarthy, AIR (39) 1952 Cal 732 = 56 Cal W N 632 =• 

1952.22 Com Cas 270. 

Hemanta Kumar Bhattacharjee v. N. N. Sen Gupta, A I R (40) 1953 Cal 504=56 Cal W N 676. 

Hind Estate Ltd. v. Ansar Ahmed, \ I R (40) 1953 Cal 51=56 Cal W N 543. 

—-Grant James Ltd., A I R (40) 1953 Cal 20 = 56 Cal W N 566 = 90 Cal L J 52. 

Hindusthan Cooperative Insurance Society Ltd. v. Shyam Sunder Das, A I R (19) 1952 Cal 691=56 

Cal W N 418=89 Cal L J 319. 

Hooghly Bank Ltd. v. Mahendra Nath, A I It (37) 1950 Cal 195=54 Cal W N 327 = I I It (1951) 1 

Cal 276. 

Hub Lai Shaw v. Prem Raj, A I R (40) 1953 Cal 94=56 Cal W N 381. 

Hurdeodas Agarwala v. State of West Bengal, A I It (39) 1952 Cal 857. 

Indian and General Investment Trust Ltd. v. Raja of Khalikote, A I It (39) 1952 Cal 508. 

Indian Spinning Mills Ltd. v. H. E. General Madan Shum Sher Bahadur Rana, A I It (10) 1953 Cat 

355= 56 Cal W N 396=(1952)-22 Com Cas 162. 
Indra Narayan Bera v. State of West Bengal, A I R (39) 1952 Cal 61. 

Indra Narayan Kundu v. Girindra Nath Mitra, A I It (39) 1952 Cal 192. 


Jadunath Roy v. Bank of Calcutta Ltd., A I R (39) 1952 Cal 506=56 Cal W N 92 = 1952-22 Com Cas. 

, , 69 (SB). 

Jahnabi I’rosad v. Basuleb Paul, AIR (37) 1950 Cal 536=54 Cal W N 626=1 L It (1951) 1 Cal 63. 
Jamini Moban Banerji v. M/s. Ram Kissan Das Bagree, I L It (1950 1 Cal 139. 

Jatindra Kumar Banerjee v. Ajit Kumar Banerjee, A I R (39) 1952 Cal 250. 

Jatindra Mohan Karmakar v. Nityananda Das Bairagya, I L It (1951) 1 Cal 295. 

Jatindra Nath Nandi v. Krishnadhan Nandi, AIR (40) 1953 Cal 34=56 Cal W N 858. 

Jhabarmal Dudhwalla v. Govindram. AIR (39) 1952 Cal 121. 

Jhabarmnl Parasrainpuria v. Dhanraj Nathani, 56 Cal W N 723=90 Cal L J 187. 

Jitendra Nath Sarkar v. Biswanath Bagchi, A I R (39) 1952 Cal 201. 

Judhisthir Chandra Adak v. P. R. Mukherjee, A I R (37) 1950 Cal 677 = 54 Cal W N 222 = I L R 


t , v ™ (1951) 1 Cal 160. 

Jugal Kishore Dhandhama v. Subh Karan Lohia, A I R (39) 1952 Cal 571=56 Cal W N 170 (SB). 

Jyotirmoy Bhattacharjee v. Chief Secy, to Govt, of West Bengal, A I R (39) 1952 Cal 562 = 66 Cat 

W N 246 = 1952 Cri L J 1255 = 1952 All W R (Sup) 57. 


Kali Prosanna Roy Cbowdhury v. State of West Bengal, AIR (39) 1952 Cal 769=56 Cal W N 492. 
Kamla Sundari Dassi v. Nilmony Das, AIR (40) 1953 Cal 343=56 Cal W N 843=1953 Cri L J 814. 


Nominal Table of Cases 


37 


*n»l Siogh Bimpuria aW. 

S£B ; SS.M' i M - -—“ L J —“gsr 

KaraDji 4 Co. T. I«ao-Chi„ Ir.di.g Co.M,.« “ " *|^ 5S « 87 = 90 C. 11116 . 

“ “ l j i6a 

ESLS^istrs isr» ««-•« w*— « l 1 •» 

. * <39, 1952 0.] 570 = 5C Col « N «*■»*« 

Khageodra Nath Ganguly v. State of West Bengal A I R (39) 1952 Cal 855. 

Khagendra Nath Pal v. Nilmam Datta, I L R (19d1) 1 Cal 21 . 

Khorshed AH v. The King A I Bjtj lWCJ f ^^17^56 Cal W N 603=1952 Crl L J 
Khudiram Mandal v. Jitendra Nath Mandal, AIR (o9) 1JW oal iw 

Kilburn Pities Ltd. v. Comm, of Income-tax, 

King (Emperor) v. Alfred D’Cruz. A I B (37) 1950 Cal 317 = 54 W N 321 = 51 Cri L J 13M-IL K 

King (Emperor) v. BaDkim Chandra Das, I L B (1951) 1 Cal 243. 

Kiran Chandra Dutta Boy v. Bijay Chandra Basu, A I R (39) 1952 Cal 123. 

Kishori Mohan Karmakar v. Bhabataian l’aik, 1 L B (1951) 1 Cal 222. 

Kripalani, P. K. v. Mahabir Bam, A I tt (39) 1952 Cal 452=1952 Cri L J 9. 1. 

Krishna Lai Mazumdar v. Manindra Natb Banerjee, A 1 B (40) .1953 Cal 231-o6 Cal _ • 

Krishna Mohan Kundu v. Nripendra Nath Nandi, A I R (39) 1952 Cal 577=56 Cal W N 531-90^1 

Kumar Brojendra Narain Singh Deo In lhe Goods of, A 1 B (40) 1953 Cal 606=90 Cal L J 283. 
Knmarkhali Banking Corporation. Ltd. v. Surendra Nath Sarkar, A I R (39) 1952 Cal 751 - 56 a 


Lajuklata Basak v. Nriehingha Prosad Roy. A I R (39) 1952 Cal 669=1952 Cri L J 1365. 
Lai Behari Samanta v. Gourhari Dawn, AIR (39) 1952 Cal 253=51 C \Y N-912. 

Lalit Mohan Das v. Biswanath Ghosh, AIR (39) 1952 Cal 868. 

Lalit Mohan Konar v. Shyaroapada Das, AIR (39) 1952 Cal 771. 

Latikabala Dasi v. Anil Behari Ghose, AIR 140) 1953 Cal 103=39 Cal L J 41. 

Legal Remembrancer, West Bengal v. Abdul Wadud, I L R (1951) 1 Cal 547. 

Lilabati Rana W/o Santosh Kuoar Rana v. Lalit Mohan Dey, AIR (39) 1952 Cal 499. 


Mafazzal Hossain v. Musstt. Ayesba Bibi, AIR (40) 1953 Cal 12G—56 Cal W N 750. 

Mahadeb Jew v. Balkrishna Vyas, A I R (39) 1952 Cal 763=89 Cal L J 224. 

Mahalakshmi Debi v. Sri Bama Charan Nandi, AIR (40) 1953 Cal 42=56 Cal W N 853. 

Maharaja Bose v. Governor-General-in-Council, AIR (39) 1952 Cal 242=56 Cal W N 248. 

Maharathi Prosad 7. State, A I R (39) 1952 Cal 122. 

Mahomed Idrish (alias) Sheikh Idrish 7. The State, A I R (39\ 1952 Oal 139=1952 Cri L J 340. 

Makbul Ahammad Mallik v. Abdul Rahman Akbaud, AIR (39) 1952 Cnl 494 = 1952 Cri L J 944. 
Makhan Lai Roy Porraanik v. Pramathanath Basu, AIR (40) 1953 Cal 50=56 Cal W N 770. 

Mani Bhai Patel 7. State, AIR (39) 1952 Cal 761=56 Cal W N 554=1952 Cri L J 1488. 

Maniok Chand Agarwalla v. State, AIR (39) 1952 Cal 730=56 Cal W N 384=1952 Cri L J 1472. 
Manick Lnl Mondal v. State, A I R (40) 1953 Cal 341=56 Cal W N 551=1953 Cri L J 783. 

Manilal Roy v. Sm. SuDit Bala Debi, A 1 R (39) 1952 Cal 429. 

Marzia Khatun Snheba v, Srimanta Kumar, AIR (40) 1953 Oal 315=56 Cal W N 95. 

Meher Ali v. Tulsi Oharan Ohatterjee, A I R (39) 1952 Cal 204 = 1952 Cri L J 571 

Metal Corporation of India Ltd. v. A. 8. Subbaiyar, A I R (39) 1952 Cal 347=53 Cal W N 898=S4 Cal 

L J 18. 

Midnapore Zamindary Co. Ltd. v. Naba Kumar Singh Dudharia, A I R (37) 1950 Cal 298 = I L R 

(1951)1 Cal 391. 

Mihirlal v. Panohkari 8antra, A I R (37) 1950 Cal 520=64 Cal W N 637=1 L K (1951) 1 Cal 313. 
Mirabala Daai 7. Binapani Dassi, A I R (41) 1954 Cal 163=56 Cal W N 761. 

Mirza Ahmad Ispahani 7 . Bhudar Chandra Roy Ohowdhury, AIR (39) 1952 Cal 23. 

Mitter, S. 0. 7 . The State, AIR (37) 1950 Cal 435=66 Cal L J 21=1 L R (1951) 1 Cal 460. 

Mohindra Prasad 7 . Poddar Brothers Ltd., A I R (39) 1952 Cal 614=56 Cal W N 228. 

Monjur Mondal 7 . Ahmmad Mondal, AIR (40) 1959 Oal 155=56 Cal W N 506. 

Miittnnjoy Banerji 7 , Bibhuti Bhusan Ohakrabarti, I L R (1951) 1 Cal 635. 

Mritunjoy Ohakravarty 7 , Pro7at Kumar Pal, AIR (40) 1953 Cal 153 = 56 Cal W N 18 = 1953.21 

.... . I T R 858=1953 Cri L J 389. 

Mntyuojoy Ganguly v. Bholanath Ganguly, AIR (38) 1951 Cal 455=1 L R (1951) 1 Cal 213. 

■ Mul Ohand Klatar 7 . The State, AIR (40) 1953 Oal 492=56 Oal W N 789= 1963 Cri L J 1170. 


38 


Nominal Table of Cases 


Muneswari, Mfc. v. Sm. Jugal Mohini Dasi, A I R (39) 1952 Cal 36S. 

Municipal Commrs., Howrah v.Jagalandhu Banerjee, AIR (37) 1950 Cal 201=ILR (1951) 1 Cal 279. 

Naba Kumar Saha v. S. Pamrjee, A I R (40) 1953 Cal 9G=56 Cal W N 589=1953 Cri L J 306. 

Naba Kumar Seal v. State of West Bengal, A I R (39) 1952 Cal 670. 

Nader Chand Mallick v. State of West Bengal, A I R (39) 1952 Cal 67. 

Nagendranath Karmakar v. Jotish Chandia Mukherjee, AIR (39) 1952 Cal 221. 

Nagendra Nath Mitra v. Baldeoji Thakur, A I R (39) 1952 Cal 350. 

Naimuddin Biswas v. The State, A I R (39) 1952 Cal 144=1952 Cri L J 406. 

Nalioi Chandra Pal v. Bijov Ranjan GaDgulv, A I R (40) 1953 Cal 53=56 Cal W X 537=1953 Cri L J 

214. 

Nandalal Ladia v. Provudajal T.kriwalla, A I R (39) 1952 Cal 74. 

Narendra Nath Das v. Jnanendra Xatli Das, 90 Cal L J 147. 

Narendra Nath Sardar v. Sm. Fakirmani Dassi W/o Harananda Mondal, A I R (39) 1952 Cal 20. 
Naresh S. v. Kanai Lai Roy Chowdhari. A I R (39) 1952 Cal 852=56 Cal W N 480. 

Naresh Chandra Ray v. Dhirendra Nath Dev, A I li (37) 1950 Cal 323 = 54 Cal W N 601 = I L R 

(1951) 1 Cal 507. 

Naresh Chandra Sanyal v. Union of India, A I R (39) 1952 Cal 757=56 Cal W N 539. 

National Industries v. Sasoon Rice Mills Ltd., A I R (40) 1953 Cal 381=39 Cal L J 613. 

National Iron & Steel Co Ltd., Belur v. Monorama Dassi, AIR (40) 1953 Cal 143=56 Cal W N 523. 
National Tobacco Co. (India) Ltd. v. Hardit Singh, A I R (39) 1952 Cal 752=56 Cal W N 187. 

Nazir Hussain v. State of West Bengal, A I R (39) 1952 Cal 853=1952 Cri L J 1738. 

Nemai Chand Sen v. Kumud Pehari Basu, I L R (1951) 1 Cal 404. 

Nicholas Schinas v. Xemazie, A I R (39) 1952 Cal 859. 

Niranjan Lai Arya v. The State, A I R (41) 1951 Cal 82=56 Cal W N 535=1954 Cri L J 308. 

Nirraal Chandra Dutta v. Gopnl Chandra Dey, A I R (40) 1953 Cal 150=56 Cal W N 291. 

Niroda Mohan Roy v. Charu Chandra, A I R (37) 1950 Cal 401=54 Cal W N 455=1 L R (1951) 1 Cal 

34. 

Nitish Chandra Ghosh v. Prorr.ode Kumar Ghosh, AIR (40) 1953 Cal 18=56 Cal W N 375. 

Nitya Gopal Samauta v. Pran Krishna Dan, A 1 R (39) 1952 Cal 693=57 C*1 W N 439. 

Nitjananda Ghosh v. Rajpur Chhaya Baoi Cinema Ltd., A I R (40) 1953 Cal 208=90 Cal L J 123. 
Nityananda Roy v. Rashbehari Roy, A I R (40) 1953 Cal 456=89 Cal L J 204 = 1953 Cri L J 1108. 
Nossibolla v. D. Stephens, A I R (39) 1952 Cal 339. 

Nrisingha Prosad Bose v. Nil Ratan Singha, A I li (39) 1951 Cal 221=54 Cal W N G83 = I L R (1951) 

1 Cal 283. 

Nrisingh Prosad Pal v. Steel Products Ltd., A I R (40) 1953 Cal 15=89 Cal L J 140. 

Nrisinha Kumar Sinha v. Returning Oflicer for the Constituency of Burwan Khargram, AIR (40) 

1953 Cal 96=56 Cal W N 113. 

-v. Shyam Sunder Debanshi, A I li (37) 1950 Cal 196=1 L 11 (1951) 1 Cal 227. 

Nur Mahammed Sheikh v. Seraj Sheikh, A I li (40) 1953 Cal 216=56 Cal W N 775. 

Nurul Haqu v. State of West Bengal, A I li (39) 1952 Cal 874 =56Cal 183. 

Panchanan Das Adikari v. Jagannath Prasad Slmw, AIR (40) 1953 Cal 201=56 Cal W N 759. 
Panchanan Pal v. Nani Gopal Niyogi, I L 11 (1951) 1 Cal 438. 

Panchu Gopal Das v. Amulya Dhan De ; I L R (1951) 1 Cal 563. 

Panoalal Kisanlal v. Lachmi Chand Swaika, 56 Cal W N 26. 

Pannalal Sen v. Lakshmisona Pyne, A I II (39) 1952 Cal 840=56 Cal W N 597=91 Cal L J 69. 
Parbati Devi v. The State, A I R (39) 1952 Cal 631=1952 Cri L J 1667. 

Tarraju, D v. General Manager B. N. lily., A I li (39) 1952 Cal 610=56 Cal W N 264. 

Tarvati Devi v. State, AIR (39) 1952 Cal 835=1952 Cri L J 1672. 

Paschiin Banga Patrika, In the matter o/, I L II (1951) 1 Cal 235 (SB). 

Pasupati Gorai v. Brindaban Khan, I L li (1951) 1 Cal 82. 

Peninsular Motor Corporation Ltd. v. State of West Bengal, AIR (39) 1952 Cal 220 = 1952 Cri L J 

594. 

Phani Bhusan Bose v. Province of Bengal, 54 C W N 176=1 L R (1951) 1 Cal 259. 

Phani Bhusan Ghosh v. Sibakali Basu, A I R (39) 1952 Cal 21S=1952 Cri L J 682. 

Pinju Sk. v. State, A I li (39) 1952 Cal 491 = 1952 A W li (Sup) 17=1952 Cri L J 1027. 

Platts A. E. v. State, A I li (40) 1953 Gal 108=56 Cal W N 706=1953 Cri L J 335. 

Prabhudas Mulji Doshi v. Governor Geoeral of India in Council, I L li (1951) 1 Cal 443. 

Prabirendra Mohan Tagore v. Anil Kumar Chatterji, I L li (1951) 1 Cal 133. 

Printing A Industrial Machinery Ltd. v. Swastika Press Ltd., 90 Cal L J 105. 

Probhat Kumar Chatterjee v. Latika Debi, A I li (40) 1953 Cal 196 = 56 Cal W N 757 = 91 Cal 

•L J 173. 

Probodh Kumar Sarkar v. Union of India, A I R (40) 1953 Cal 385=56 Cal W N 436. 

Promode Kumar Roy v. Hircndra Nath Mukherjee, A I li (39) 1952 Cal 232. 

•Province of Bengal v. Amulya Dhone, A I II (37) 1950 Cal 356 = 54 C W N 297 = I L R (1951) 

1 Cal 45. 

Tulin Behari v. Divisional Supdfc. Sealdah, A I R (40) 1953 Cal 45 =89 Cal L J 241=57 Cal W N 201, 


Nominal Table of Cases 


39> 


i£V.VaSStSS W N 585=1953 M L 3 995. 
SSS “r.» ■ “S2S S “7. B »0U f C., 580=99 J-L ^ 

Pares Chandra Ghosh v. Chief Secretatf. Govt o e eng ^ 251=56 Ca l W N 740. 

Parna Chandra Siogba v. Sarojendra KnmarDutt.A^RUO) IJ ^ ^ w ^ 1C4=g3 ^ L j 299 =• 
Purna Deb Roy v. Ram Chandra R.u, A I R (3 ) - crf ^ j m g # 

purneodu N.th T.gor. 9 . B,dh.k.»t« J«. AIB (37) 1950 Cl 318 = 54 C W K 476 -"£ <»»> 


Rabindra Chandra Seth v. Upendra Nath Ghosh, I L R (1951) 1Cal 186 
Radha Films Ltd. v. West Bengal Board of Censors, AIR (39) 1952 Cal 6o3. 
Radhagobiuda Roy v. Narayan Dhoba, AIR (39) 1952 Cal 287. 

Radha Krishna Sau v. Munchebara Bibi, ILK (1951) 1 Cal 4lo 
Raharoatulla Khan v. Ki D g, I L R (1951) 1 Cal 291. 

Rajani Kanta Barui v. Bonbebnri Sarkar, A I R (39) 19o2 Cal7-56 CalW I • 

Rajani Kanto Das v. Dayal Chand De. A I R (37) 1950 Cal 244 = 54 C W N 3.6 _ I 


L R (1951) L 
Cal 359. 


Raiendra Knmar Ruia v. Government of West Bengal, AIR (39) 1952 Cal 573—56 Cal W N 156. 
Rajendranath Karmakar v. French Motor Car Co. Ltd.. A I R (39) 1952 Cal 929-89 Cal L J 311. 

Raj Kumar Shaw v. Dominion of India, A I R (40) 1953 Ca 1 235-90 Cal L J 295. 

Rajlakshmi Debi v. State, A I R (40) 1953 Cal 154=66 Cal W N 221=1953 Cn L J 401. 

Rajnarayan Kundu v Kristamati Dasi, AIR (39) 195*2 Cal 631. 

Rakhaldae Mukherjee v. S. P. Ghose, AIR (39) 1952 Cal 171. 

Raman Lai Eathi v. Commr. of Police Calcutta, AIR (39) 1952 Cal 26 — 56 Cal W N 4-- — 195^ 

Cn L J 204. 

Bam Chandra Chakravarly v. State, A I R (39) 1952 Cal 493=1952 Cri L J 1032. 

Ramchandra Sha v. Sachindra Kumar Mukhopadhya, AIR (40) 1953 Cal 164—56 Cal W N 379— 

89 Cal L J 211. 

Ram Dayal Tewari v. Corporation of Calcutta, AIR (40) 1953 Cal 76 = 56 Cal W N 339 = 1953 Cri> 


Ramgopal Ramsarup v. Keshardeo Kanoria & Co , 89 Cal L J 332. 

Ramhari Mandal v. Nilmooi Das, A I R (39) 1952 Cal 184= 89 Cal L J 15 = 56 Cal W N 325. 

Ram Kalpa Kundu v. Kasi Nath Dutta, AIR (37) 1950 Cal 582 = 54 C W N 690 = I L R (1951) I 

Cal 216. • 

Ram Kissen Cbaodgothia v. State, A I R (39) 1952 Cal 639=56 Cal W N 659=1952 Cri L J 1441. 

Ram Krishna Roy v. The Stato, AIR (39) 1952 Cal 231=1952 Cri L J 623. 

Bam Kumar Agarwall v. P. C. Boy & Co. (India) Ltd., AIR (39) 1952 Cal 335=88 C L J 357. 

Ram Nagina Singh v. Governor-General in Council, AIR (39) 1952 Cal 306=84 C L J 275. 

Ram Batan Karmarkar v. Amulya Charan Karmakar, AIR (40) 1953 Cal 232=56 Cal W N 728. 
Ramrichpal Jhunjhunwalla v. M/s. Jagadish Prosad Laloo Prosad, AIR (40) 1953 Cal 243 = 56 Cal 

W N 797. 

Ratan Chandra Nayak v. Adhar Biswas, AIR (40) 1952 Cal 72=56 Cal W N 302. 

Ratepayers’Committee North Barrackpore Municipality v. Dwip Narayan Singh, AIR (39) 1952’. 

Cal 127. 

Bati Kanta Haidar v. Bnrro, A I R (37) 1950 Cal 354=1 L R (1951) 1 Cal 370. 

Rhotas Industries Ltd. v. Maharaja of Kasimbazar China Olay Mines., I L R (1951) 1 Cal 420. 

Romesh Roy v. The King, A I R (39) 1952 Cal 223=1952 Cri L J 611. 

Roy B. N. v. Shyam Sundar Sadhnkhan, A I R (37) 1950 Cal 303=85 C L J 219=51 Cri L J 1149 — 

I L R (1951) 1 Cal 380. 

Ruby General Insurance Co. Ltd. v. Commr. of Income-tax, Bengal, AIR (89) 1952 Cal 855= 1949-17’ 

I T R 831=1 L R (1950) 1 Cal 343. 


Safedali Fakir v. Sm. Radharanl Deb Sarkar, A I R (39) 1952 Cal 210 = 56 Cal W N 441 = 89 Cal: 

Sailabala Dassee v. H. A Tappassier. AIR (39) 1952 Cal 455. L J 95 ‘ 

Baila Bala Devi v. Gouri Bala, AIR (39) 1962 Cal 749. 

Sairu Sheik v. 8ham Lnl Sarkar, A I R (39) 1962 Cal 200=1952 Cri L J 566. 

Sakhisona Dasi v. Gour Hari Jana, A I R (39) 1962 Cal 567=56 Cal W N 174. 

Samaynn Sheikh Md. v. Gostha Bala Dasi, I L R (1951) 1 Cal 207. 

Sankar Mawli Dutt v. State, A I R (39) 1952 Cal 588=56 Cal W N 600=1952 Cri L J 1308. 

Santi Priya Mukherjee v. Snrondra Nath Chatterjec, AIR (39) 1952 Cal 137=1952 Cri L J 345 
Santiram Das v. Proshad Das, 1952 Oal 858. 

Santoeh Kumar Chattcrjl v. The King, A I R (39) 1952 Cal 193 = 1949-19 Com Cas 49 = 1952 Cri 

•■The Baptah” Jn re, A IR (37) 1950 Cal 444=54 OWN 334=1 L R (1951) 1 Oal 1. ^ ^ 

oarma, T. S. B. v. Nagendra Bala Debi Choudhurani, AIK (39) 1952 Cal 879=67 Cal W N 1=91 Cal- 

Barojini Debi v. Rabindra Mohan Sen, A I R (37) I960 Cal 381=1 L R (1951) 1 Cal 660. J 168 ^ 



Nominal Table of Cases 


Sasadhar Ghosh v. Harihar Kar, A I 11 (39) 1952 Cal 378=53 C W N 694=83 C L J 339=1 L R ( 1950 ) 

1 Cal 365. 

Sasadhar Sarkar v. State, A I R (39) 1952 Cal 627=56 Cal W X 485=1952 Cri L J 1436. 

Sashi Bhusan Singha v. Sankar Mahato, A I R (37) 1950 Cal 252=54 C W X 936=1LR (1951) 1 Cal 

348. 

Satish Chandra Karak v. Phani Bhusan Do, AIR (39) 1952 Cal 696=56 Cal W N 207. 

Satvanarain Chamaria v. Sewmurat Sharma, A I R (39) 1952 Cal 550=56 Cdl W N 167. 

Sen N. K. In rc t A I R (39) 1952 Cal 551 = 1952 Cri L J 1249 (FB). ' 

Setatganj Sugar Mills Ltd. v. Benozir Ahmed, A I Ii (39) 1952 Cal 1J.6. 

Shamlal Bania v. The King, A 1 R (39) 1952 Cal 283 = 1952 Cri L J 721. 

Shew Pujan Rai Indrasan Rai v. Collector of Customs A 1 R (39) 1952 Cal 789=1952 Cri L J 1651. 
(Miss) Shibani Bose v. Pramotha Nath Banerjee, A I R (39) 1952 Cal 238. 

Shibaram Aditva v. Subodh Kumar Das, A I R (39) 1952 Cal 533=56 Cil W X 82. 

Shvamapada Pal v. State, A I R (39) 1952 Cal 281 = 1952 Cri L J 826. 

Soshi Kumar Banerjee v. A. W Hill, A I R (40) 1953 Cal 195 = 56 Cal W X 845. 

Sree Agrasen Store v. Ramrichpal Jhuojhunw.illa, A 1 R (40) 1953 Cal 379=56 Cal W X 828. 

Srimati Dasi v. Sibani Bala Mitra, I L R (1951) 1 Cal 559. 

Srinath Zemindary In rc, A I R (39) 1952 Cal 207. 

Srinivas Malliah v. Krishna Kumar Chatterjee, A I R (39) 1952 Cal 804. 

Sripati Dulay v. State, A 1 R (40) 1953 Cal 10=89 Cal L J 28=1953 Cri L J 128. 

Sriram Arjundas v. Governor-General in Council, A I R (39) 1952 Cal 443=66 C L J 308. 

State v. Anil Ranjan Dutta, A I R (39) 1952 Cal 534=1952 Cr L J 1154. 

State v. llarish Chandra Mahanty, A I R (39) 1932 Cal 576=56 Cal W N 163=1952 Cr. L J 1275 
State v. Sadananda Darji, A I R (39) 1952 Cal 563=1952 All W R (Sup) 39=1952 Cri L J 1253. 
Subala Devi v. Corporation of Calcutta, A 1 R (40) 1953 Cal 357 = 90 Cal L J 504 = 1953 Cri L J 

775=57 Cal W N 461. 

Subal Chandra Kundu v. State of West Bengal, AIR (33) 1952 Cal 255. 

Sudhindra Nath Dutta v. The King, A I R (39) 1952 Cal 422. 

Sudhindra Nath Dutta v. State, A I R (40) 1953 Cal 339 = 56 Cal W X 835=1953 Cri L J 795 
Sudhir Chandra, In the matter of , A I li (39) 1952 Cal 258=56 Cal W X 51= 1952 Cri L J 666 (SB) 
Sukanta Haider v. The State, A I R (39) 1952 Cal 214=1952 Cri L J 575. 

Sukdeo Singh v. Corporation of Calcutta, A I R (40) 1953 Cal 41=56 Cal W N 669=1953 Cri L J 196 
Sukumar Mitra v. Tarasankar Ghosh, A I R (39) 1952 Cal 591=56 Cal W N 580=1952 Cri L J 1301 
Supdt. and Ramembrancer of Legal Affairs. State of W. B. v. Rah Xawaz Khan, A I R (39) 1952 Cal 

c , v ^ n ^ , 838=56 Cal W N 708=1952 Cri L J1C86. 

Suren Ira Nath Poddar v. Governor General of India in Council, A 1 R (39) 1952 Cal 311. 

Surcndra Nath Sarkar v. Mah Bir Bay, A I R (40) 1953 Cal 3G = 5G Cal W N 679 = 90 Cal L 3 237 
Burja Kumar Sardar v. Mnnmatha Nath Nasknr, A I R (40) 1953 Cnl 200=56 Cal W N 641. 

Susbil Chandra Ghosh v. Tushar Kanti Ghosh, I L R (1951) 1 Cal 12G. 

Sushil Kumar Chattcrji v. Chandra Madhab Ray, I L R (1951) 1 Cal 401. 

Sutlej Cotton Mills Ltd. v. Commr. ol l.-T., West Bengal, A I R (37) 1950 Cal 551=1950-16 I T R 112 


Swarnalata Biswas v. State of West Bengal, A I B (39) 1952 Cal 6t>7. 


= 1 LR (1951)1 Cal 59. 


Talbot & Co. v. Haricharan Halwasiya, AIR (39) 1952 Cal 47. 

Tapeswari v. Sukharajia. A I It (33) 1952 Cal 432. 

Tarafatulluh Mandal v. S. N. Maitra, A I It (39) 1952 Cal 919=50 Cal W N 367=1953 Cri L J 136. 
'iarak ias Dutta v. Saratchandra Paul, AIR (40) 1953 Cal 335=56 Cal W N 296, 

Tara Pudu Ray v. Shyamn Pada Ray, A I R (39) 1952 Cal 579=57 Cal W N 356. 

Taru Bala Roy v. The Slate. A I R (40) 1953 Cal 307 = 56 Cal W N 738=1953 Ori L J 712. 

Tripura Modern Bank Ltd. v. Bansen & Co., A I R (39) 1952 Cal 781. 

Tulsilala Rakshit v. N. N. Ghosal, A I R (40) 1953 Cal 109= 56 Cal W N 193=1953 Cri L J 341 
Tulsidas Jewraj v. State of W. B., A I R (39) 1952 Cal 912. 

Tulsiram Shaw v. It. C. Pal Ltd., A I K (40) 1953 Cal 160=89 Cal L J 127. 


Udaychand Mahatab v. Rammoh Hajra, A I R (40) 1953 Cal 123=56 Cal W N 272. 

Union of India v. Ramnagina Singh, 83 C L J 342. 

United Commercial Press Ltd. v. Satyanarain Chamaria, AIR (40) 1953 Cal 136 = 56 C»! W \ 7 qar, 
University of Calcutta v. Dips Pal, 56 Cal W N 730 (SB). 

Upendra Nath Sinha v. Mnharajadhiraj of Burdwan, AIR (37) 1950 Cal 146=34 C W N 310=1 L R 

(1951) 1 Cal 91. 

West Bengal Settlement Kanungoe Co-operative Crelit Society Ltd v. Mr. Bella Banerjee, A I R (39) 

1952 Cal 554. 


THE 

ALL INDIA REPORTER 

1953 


Calcutta High Court 


A. I. R. 1953 Calcutta 1 

P. B. Mukharji J. 

Calcutta Motor Cycle Co.—Plaintiff v. Onion 
of India—Defendant. 
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(a) Precedents—Failure to notice ruling authority— 
Decision loses its binding force. 

A decision, which fails to notice the ruling authorities 
of the Court on the point, loses much of its binding 
character and has little persuasive force. In this view, 
a Division Bench decision on a point, which has not 
noticed ruling authorities on the point, is not binding on 
the Single Judge. [Para 33] 

Anno. C. P. C., Pre N. 15. 

(b) Letters Patent (Cal.), Cl. 12 — Jurisdiction— 
"Carry on business”—State carrying on commercial 
undertakings (like railways)—State does not carry on 
business—States’ liability to be sued in its own Courts 
-(Constitution of India, Art. 300)_(Civil P. C. (1908), 
Ss. 9 & 20.) 

The Calcutta High Court has no jurisdiction to enter¬ 
tain a suit against of the Union of India for damages on 
account of short delivery by State Railway where the 
cause of action has arisen wholly oatside the ordinary 
original civil jurisdiction of that Court, on the sole ground 
that tho Union of India carried on business within the 
local limits of such jurisdiction by reason of the fact that 
the principal offices of the Railway administration are 
within such limits. 14 Cal. 25G, 40 Gil. 308, A. I. R. 1950 
CaJ. 2u7, Foil.', A. I. R. 1949 Cal. G22, Held no longer good 
law; Case law discussed. [Paras 3, 5*2] 

The State in India claims no exemption from liability 
to be sued in ifc own Courts when the cause of action 
arises, either in contract or tort, against a State Railway. 

But that part of Cl. 12 of the Letters Patent of the 
Calcutta High Court where the words “the defendant 
resides or carries on business” appear, cannot contextually 
and historically be applied to the State. It does not mean 
that the State cannot be sued. It certainly can be, wher¬ 
ever the cause of action arises either in whole or where in 
part with tho leave of the Court. 

The distinction between governmental functions of 
sovereign character and non-governmental functions still 
remains a valid test by which to determine the justiciable 
«naractcr of any particular act or conduct of the Govern- 

wfi? tm c dlffio ^ty of applying that test in a 
wfare State with its now patterns of social and publio 
b^ccs. The reasons for upholding that test is founded 
pnmaniy on the juristic concept that sovereign govern- 
ffloital actions unless excluded from tho scrutiny of 
will moan creating a new right which no ions- 
1053 Cal./l A 3 


prudence of any country has recognised except by special 
constitutional writs, und secondarily on the fact that 
unless so excluded it will involve the practical difficulty of 
constant interference with administration aud invasion of 
public funds rendering any government or administration 
impossible. 

The English and the American laws on the point are 
less rational and less progressive than the Indian Law. 
The progress aud development of the Indian Law on this 
point should not be hampered by appeals to such laws. 

[Para 51] 

There can be no doubt that the functions of the State 
in modern times have changed considerably and it is a 
fact that the State to-day docscurry ou many undertakings 
of a commercial or trading nature. It is inevitable that in 
any welfare State such activities will not only be consti¬ 
tutional but also natural and in accord with the spirit of 
a welfare State. But by carrying on a business, the State 
ifself docs uot become a business concern. By carrying ou 
an unlcrtakiug like the railways the State itself dues not 
become u railway corporation. The State is uot an arith¬ 
metical or mccbauical conglomeration of functions so that 
by undertaking a venture of commercial nature it is to be 
regarded as a commercial institution. It is ijuite true that 
one of its functions or even one of its duties in a welfare 
State might be to carry on an undertaking which formerly 
at any rate could only have been a private comineroiai 
enterprise. But that does not mean that the State “carries 
ou business” within the meaning and intention of Cl. 12 
of the Letters Patent. [Para 48] 

Anno. L. P. (Cal.), Cl. 12, N. 13; C. P. C., S. 9, N. 57; 
S. 20, N. 10. 


S. Roy— Jot Plaintiff ; S. Talukdar—for Defendant . 
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Judgment.—This suit has by consent of parties 


and counsel been tried on a preliminary point of 
jurisdiction. 

L2j Before stating the preliminary ]>oim, it will 
be appropriate to refer to the nature of the suit, 
the claim made therein, and the admitted facts. 
In this suit a partnership firm by the name of 
Calcutta Motor and Cycle Company is suing the 
Dominion of India now the Union of India for a 
sum of ns. 3,702-8-0 being the loss and damage 
which it is alleged to have suffered on account of 
short delivery of 463 pieces of bicycle chains out 
of a total consignment of 1000 pieces. These chains 
were despatched by the plaintiff from Byculla 
outside the jurisdiction of this Court to Howrah 
outside the jurisdiction of this Court and which 
were intended to be carried over the two Railways 
of the Bengal Nagpur Railway and the East 
Indian Railway, neither of which runs through 
any part of the territorial limits of the Ordinary 
Original Civil Jurisdiction of this Court. These 
two Railways arc* now State Railways. It is ad¬ 
mitted that the cause of action for this suit arose 
entirely outside the original jurisdiction of this 
Court. These arc the admitted facts. The jurisdic¬ 
tion that is claimed in the plaint is founded on 
the allegation first that the Union of India in 
running these Railways carries on business within 
the meaning of cl. 12 of the Letters Patent of this 
Court and secondly that the office and the princi¬ 
pal places of such business are at no. 1 Royal 
Exchange Place and 105 Netaji Subhas Road. 
Calcutta, which are both admittedly within the 
original jurisdiction of this Court. 

[3] The preliminary issue that by the consent 
of parties and counsel is now raised for trial is : 

"Does the defendant carry on business within the juris¬ 
diction of this Hon'ble Court.” 

The point in the issue is, has this Court jurisdic¬ 
tion to entertain a suit brought against the Union 
of India where the cause of action has arisen 
wholly outside the ordinary original civil jurisdic¬ 
tion of this Court, on the sole ground that the 
Union of India carries on business within the 
local limits of such jurisdiction by reason of the 
fact that the principal offices of the railway ad¬ 
ministration are within such limits. 

U] As the facts on which the issue is raised 
are admitted, no evidence has been led. 

[5] Thi9 issue raises problems of great impor¬ 
tance and far-reaching consequences. But this is 


a.i.r 

not the first time that such an issue has been 
raised. 

6 The preliminary controversy technically 
arises on the celebrated words in cl. 12 of the- 
Letters Patent of this High Court_“if the defen¬ 

dant at the time of the commencement of the- 
suit shall dwell, or carry on business, or personally 
work for gain within such limits." Does the State,, 
the Union of India in tin’s case*, “carry on busi¬ 
ness" within the meaning of the Letters Patent 
when it owns and manages a railway concern or 
a railway undertaking ? 

L7j Another incidental controversy is, even if 
the State runs a railway and is said, therefore, to 
“carry on business,” docs it do so at the place 
where the principal offices of the railway are- 
situate ? This is important because only on the- 
ground that such principal office happens to be 
within the original jurisdiction of this Court that 
this Court is said to possess jurisdiction to enter¬ 
tain and try this suit. 

[8J It will not be enough, therefore, to find 
that because the State runs the railway, therefore* 
it carries on business, but it is also necessary to- 
find that such business is carried on within juris¬ 
diction on the ground that the principal office of 
the railway is within such limit. When both these- 
grounds operate in favour of the plaintiff, then 
alone this Court will have jurisdiction to entertain- 
and try this suit. 

[9] I will examine the problem first from the 
point of view of the liability of the State to be 
sued in its own Courts, secondly from the point of 
view of the State as carrying on any particular 
business and thirdly from the point of view of the* 
situs of such business. An examination of a large 
number of authorities however is inevitable having 
regard to the arguments at the bar. 

10 ] The liability of the State to be sued in its 
own Courts was first developed in Indian juris¬ 
prudence through the doctrine of negligence in the 
Law of Torts. The leading case of the Peninsular 
and Oriental Steam Navigation Co. v. Secy, of 
State , 5 Bom. H. c. il App. 1, in the year 1861 
decided that the plaintiffs in that case whose 
horse was injured by reason of the negligent con¬ 
duct of workmen employed by the* Government 
in the dockyard at Kidderpore, had a right to sue 
the Secretary of Shite because the act complained 
of was done in carrying on an ordinary business- 
and not in the exercise of governmental powers. 
The Secretary of State, it will be remembered, 
then represented the British Government in India. 
In that case the real question before the Court 
was not the liability of the State to be sued in 
cases not connected with the conduct of a busi¬ 
ness or commercial undertaking. But there are 
observations of the learned Chief Justice Sir 
Barnes Peacock in his judgment whose effect is to 
give immunity to the State in acts done in the 
course of governmental administration. The lia¬ 
bility of the State to be sued in its own Courts 
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outside the governmental administration such as therefore, devolved upon the Butish Cro«n b> 
„ rr ying on a business or commercial undertaking, this Statute. 

The latter and not the former acts were held to fu] The continuity of legal development on 
be justiciable aud cognisable by the Courts. this point in Indian jurisprudence was maintained 

. „. _ „ . r , l,v declarin'' that the British administration in so 

Ml Tb» « « Su ' B ” nes , ?T.T, „ T fi “wtol aud carried out uou-goveru- 

tand favour mth and wereaccepted b.theXord fnnclions o( commC rcial character of the 

Chancellor V.sconut Haldane .ntlcP.vj teto India c y ils liability wm preserved, 

cil .n Scaj. o/ State lor In: ia \. Monu.nl J., •» ^ jn the ficW of its governmental functions its 

rod. App. 4-S a p. j ,t. • immunity was declared. That is the historic jus- 

[ 12 ] In India there is a historic background to tification of the principle and distinction envis- 

this legal concept of the liability of the State and ft „ c j ^ gir Barnes Peacoc k and approved by 

that background is provided by her colonial past 
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and the origin of the British administration in 
this country. Originally the East India Company 
was a trading corporation under Charter of the 
British Sovereign trading in India and gradually 
it took over and acquired powers of Government 
of this country. What was, therefore, a trading 
corporation to begin with, became subsequently 
the Government of tho country. As a trading 
corporation, the liability of the East India Com¬ 
pany to be sued was recognised. What the extent 
of that right was has, however been never fully 
analysed and Lord Haldane did not pause to con¬ 
sider it either in that case. In The Secretary of 
State v. Kamachee Boyc Sahabu, otherwise known 
as the Tanjorc case, reported in 7 moo. ind. App. 
476 (p. c.) Lord Kingsdown delivering judgment 
observed that acts done by the East India Com. 


15] The distinction between governmental and 
non-governmental functions was later developed 
and applied by Judges in other branches of law 
as a test-for finding out liability of the State. 
The doctrine of Sir Barnes Peacock was applied 
in 1875 to a case on contract by the learned Chief 
Justice Sir Richard Couch in Xobin Chutuler v. 
Secy, of State, l cal. 11, upholding in appeal tho 
judgment of Phear J., on the Original Side. Couch 
C. J. approved expressly and applied the obser¬ 
vations of Sir Barnes Peacock C. J. He says: 

“There is a great an 1 clear distinction between acts 
done in the exercise of what are usually termed sovereign 
powers and acts done in the conduct of undertakings 
which might be carried on by private individuals without 
having such powers delegated to them.” 

[id What is more important here to observe 


pany in execution of sovereign powers were not 
subject to the control of the municipal Courts 
either of India or of Great Britain and referred 
to the cases of The Nawab of Arcot v. The East 
India Co. in tho Court of Chancery in tho year 
4793 and The East India Co. v. Syed Ally , (7 
lioo. ind. App. 565 p. c.) before tho Privy Coun. 
pil in 1827. Sir Hugh Cairns, as I 10 then was, 
arguing at the bar for the Secretary of State for 
India in Council in that case distinguished the 
twofold character of tho East India Company. 
He pointed out that first they were a trading 
corporation and secondly they had sovereign 
authority. Ho conceded that tho East India Com¬ 
pany was liablo to be sued in the Courts in India 
as in England for acts done in their trading capa- 
city. He also conceded that they could be sued 
upon a contract and referred to the decision oi 
Me Bank of Bengal v. The United Company. 

MB* tho Imperial Government of India Act, 
4 •. was Glared that India was to be govern. 
M directly and in the name of tho Crown actine 
trough the Secretary of State sided by Council 
and to him were transferred tho powers formerly 
zeroised by the Board of Directors and the Board 

afiSSl 01 the East India Company. It is there 
\ 8 - 65 all persons and bodies poli- 
H?ShaU and may have and take the game ^ 

ramedies and proceedings, legal.and equitable, 


is that this doctrine was applied in this case to 
non-suit a claim which did not arise out of auy 
tortious act but which arose out of a claim for 
compensation in an auction sale of licences to sell 
excisable liquors and drugs where the purchaser 
plaintiff claimed to be the highest bidder and 
where ho alternatively claimed against the Go¬ 
vernment the return of the deposit ho had made. 
It was, therefore, a claim akin to contract or 
quasi contract and for money repayable on failure 
of consideration. 

[17] Tho principle thus was extended from torts 
to contracts. 

[ 18 ] The next land mark in the development 
of the law on this branch is reached in 1886 in 
the celebrated case of Doya Narain Tewari v. 
Secy, of State for India, 14 cal. 256. In that 
case the plaintiff was appointed as a purchasing 
agent of the Commissarist Department of the 
Government of India in connection with the 
Second Kabul campaign on a salary of ns. 100 
per month and that suit was based on an implied 
contract on tho part of the Government to pay 
whatever money had been advanced by tho plain¬ 
tiff for purchase of stores in coarse of his employ¬ 
ment as the purchasing agent. This was another 
case on contract decided by two learned Judges 
on the Original Side. Mittor J„ who delivered 
judgment in that case at p. 272 observed : 
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“The words by which the second head of jurisdiction 
has been defined in S. 12 of the Letters Patent are in my 
opinion inapplicable to it” (Secretary of State for India). 

The same view was taken by Wells J. in Bun. 
dlc v. Secy. of State , 1 Hyd. 37. There in that 
case Wells J., says that the words ‘carry on busi¬ 
ness and personally work for gain' do not refer to 
an institution like the Government of India and 
he further held that the carrying on of the busi¬ 
ness of the Government could not be considered 
to be carrying on of business within the meaning 
of s. 12 of the Letters Patent. Mitter J., in Doya 
Narain Tcwari's case continues at p. 272 to 
observe: 

“It is somewhat difficult, nor is it necessary in this 
case, to define exactly what limy be deemed 'business' 
within the meaning of S. 12 of the Letters Patent; bat it 
is clear to me that the business of governing the country 
is not business within the meaning of S. 12 of the Letters 
Patent." 

[19] At p. 273, Mitter J. after citing the case of 
Nobin Chundcr v. Buroda Kant , 19 |v. It. 341 
and other cases comes to this conclusion which I 

must state in his own language : 

“That the word ‘business' in S. 12 of the Letters Patent 
was used in a restricted sense is also indicated by the 
words‘tersonally work for gain’to be found in the same 
section. The latter words would be unnecessary if the 
word ‘business' had been intended to be used in an uu- 
restrictcl sense.” 

[20] Mitter J. in that case goes further to ob- 
serve at pp. 273 and 274 that it lias been said that 
supposing the business of governing the country 
is not business within the meaning of s. 12 of the 
Letters Patent, still the Government in this coun¬ 
try carries on various trades, such as, the trades 
in opium and salt, and the principal places of 
business of these trades are located in Calcutta. 
Mitter J. meets this argument at p. 274 by saying: 

“Put these trades are uot carried on by the defendant 
in this case. As already observed the words ‘carrying on 
of a business or trade' are inapplicable to this case. These 
trades, if they can be properly called trades, are carried 
on in one sense by the Government officers in charge of 
them, but they are so carried on for the benefit of the 
Indian Exchequer. For these reasons I am of opinion 
that this Court has no jurisdiction to entertaiu this suit.” 

[ 21 ] This conclusion of that judgment is direct¬ 
ly on the point that 1 am asked to decide in this 
case. 

[ 22 ] A criticism has been made at the bar of 
this decision saying that the same proceeded to 
this conclusion only on the point that the Sec¬ 
retary of State was merely a nominal person or 
rather a mere name. But that in my view is not 
the real ratio of the decision. The real ratio of 
the decision in my view is that the State or the 
Government could not he said to carry on busi¬ 
ness within the meaning of cl. 12 of the Letters 
Patent as construed and interpreted by the learn¬ 
ed Judges. That is why I have just set out the 
relevant extracts from that judgment. 

[23] In 1912 the problem again came before the 
Court and was decided by Sir Lawrence-Jenkius, 
Chief Justice, sitting with Harrington J. in appeal 
from the Original Side from a judgment of Chau- 


dhuri J. in Bodricks v. Secy, of State for India , 
40 cal. 303. This again is a case on the tort of 
malicious prosecution where the same doctrine 
was applied. The decision in this case is impor¬ 
tant because it decides almost the very identical 
point that has been raised before me in this suit. 
The original judgment in this case was delivered 
by Chaudhuri J. All hough Chaudhuri J. dismissed 
the suit as being without jurisdiction being hound 
by the decision in Doya Narain Tewan's case , 
14 cal. 256 he ventured to express his dissent 
from the views expressed in Doya Narain Te- 
wan's case. In the course of the judgment Chau- 
dhuri J. observes that the decision of Pigot J. in 
Biprodass Dey v. Secy, of State for India , 11 
cal. G65 had taken a directly opposite view having 
held that such suit was maintainable. Chaudhuri J. 
at p. 311 in 40 cal. 308 observes : 

“However differently the word ‘business’ may have been 
construed at different times, I do not think there is any 
question whatever that a 'carrying business/ is ‘business' 
within the meaning of S. 12 oi the Letters Patent, nor is 
there any doubt that a Railway company or other corpo¬ 
rate body, or even a body of individuals whether incorpo¬ 
rated or not, is a ‘person' within the meaning of that 
section: see the definition of the word ‘person’ in the 
General Clauses Act, 1897. It cannot also be doubted that 
a railroad com piny, apart from the fact of having a regis¬ 
tered office, ‘carries on business' at its principal office where 
the directors meet and the geucral business of the eom- 
piny is transacted. Jtssel M. K.. in Krichsen v. Last , 
(1881) 8 Q. B. L). 414 said that whero the ‘Brain Power’ is, 
there a trade or business is carried ou. The questiou there¬ 
fore, is as to whether the Secretary of State for India in 
Council is a ‘person’ within the meaning of S. 12 of the Let- 
ters Patent, and if so, does that ‘person’ carry on busiuess 
in Calcutta, which at the tune of the institution of this 
suit was the capital of the Government of India.” 

[24] Further on in the judgment at p. 314 

Chaudhuri J. continues to observe : 

"It seems to me difficult to say that the Government 
does not dwell in its own capital and that a Government 
engaged in trades, though it may be for purjoses of the 
State, does not 'carry ou business.’ If Sir George Jessel is 
right that where the ‘Brain Power’ is, there trade or busi¬ 
ness is carried on, the assumption that the Brain Power of 
the Government of India is at its seat of Government, is 
not an unjustifiable assumption. I would have bad, thero- 
fore, no hesitation in holding that the Secretary of State 
for In lii in Council, namely the Government dwells at its 
capital and carries on business there, an I is thus amenable 
to the jurisdiction of this Court, in cases where a suit can 
be maintained ugainst the Government.” 

[25] On appeal as I have said this view of 
Chaudhuri J. was not accepted by the learned Sir 
Lawrence-Jenkins C. J. sitting with Harrington J. 
At p. 317 of the judgment of the Court of appeal 
Sir Lawrence-Jenkins C. J. observes : 

"Now, it is admitted that no part of the cause of action 
arose within the local juris Jiction of this Court: but it is 
contended that the Secretary of State for Inlia in Council 
is a person who dwells or carries on business or personally 
works for gain within the local limits of Calcutta and it is 
on that ground and on that ground alone that we are 
asked to hold that there is jurisdiction. No doubt, this 
argument met with some favour in the Court of first ins¬ 
tance, and the appellant suggests before us that ho was 
encouraged by the view of the learned Judge to prefor this 
appeal. But in fact this is a point which was decided ad¬ 
versely to him as far Lack as 1SSG, and it has not been sug¬ 
gested that from that date to this, the decision to which I 
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refer has ever been questioned or doubted: Doya Narain v. 
Secy, of State , 14 Cal. 256. It was the decision not of a 
aingle Judge but of a Beuch of two Judges, and I think it 
iroold be wrong for us not to follow that decision. I regard 
ftftSimportant that matters of this kind should have all 
the certainty possible and that the Court should not lightly 
disregard a decision definitely setting a question of juris- 
diction such as that which arises in this case. If the deci- 
lion is wrong then it must be for a higher tribunal to 
correct it. For my own part, I prefer to follow it us being 
t decision of a Bench of two Judges which has long been 
accepted as a governing authority.*' 

[ 26 ] With these words the learned Chief Justice 
came to the conclusion that the Court had no 
jurisdiction. The ratio of this decision in appeal 
settles the point so far as I am concerned. In 
spite of the observation of Sir Lawrence-Jenkins 
C. J. the decision in Doija Narain Teicari's rase 
again came up for criticism a few years later by 
Lort-Williams J. 

[27] In 1926 this doctrine was applied to a Rail¬ 
way case by Sir C. C. Chose J. sitting singly in 
Baijnath Eamani v. Secy, of State, 43 cal. L. j. 
674. The learned single Judge followed the deci¬ 
sion in Doya Narain Tewari's case , 14 cal. 256 
and in Bodrick's case, 40 cal 308. 


[28] In 1932 the same principle was applied by 
Rankin C. J. sitting with C. C. Ghosh J. in comiDg 
to a decision in a suit, Secretary of State v 
Shreegobinda, 59 cal. 1289 where the plaintifl 
complained that the manager appointed by the 
Court of Wards had not done his duty by realising 
all monies with diligence and had not accounted 
to the Court of Wards for certain monies whict 
he had collected. There the learned Chief Justice 
after reviewing various English and Indian autho. 
rities on the subject acted on the principle laid 
down by Sir Barnes Peacock distinguishing acts 
of Government as a sovereign power and acts ol 
the Government in the conduct of a commercia 
undertaking. The learned Chief Justice in thai 

als0 up0n the wel, - know n principle 
ol English law that where an act is done by ac 
otucer of the Government in the course of exercise 
ol powers which cannot be lawfully exercised save 
t>y the sovereign power, no action in tort lies 
against the Secretary of State for India and foi 
this purpose even the doctrine of respondeat supe* 

[29] In the meantime in 1930 the decision in 
Doya Narain Tewari's case , 14 cal. 256 had come 

SI D Cr r ,C n m by ^-Williams J. in Golal 
?" h v ; of State , i. l. r. (i94i] 

in mi 80 ;/ t hm,g i the i ud 6 mea * ^s delivered 
i Law not report the deci. 

K rIII y r T a te / in 1M1 - The result was 
SI S?iP km C ; J \ dld not notice this decision ol 

^ Wh€D the learned ChiGf Justice 

th8 0886 of Sec rctarv of State v. 
fc? 0 ^;. 59 cal - 12 89. In Golab Bam Pali 

MdPPi^r, S h W Yv 9 aD aPP€ftl 40 O' J- 

BOint bit from bUt ‘5 at Y aS a ° appeal DOt 0n thia 

Kt an ° rde ^ dismissing an application 
revoke leave under cl. 12 , Letters Patent, and 


reported in tho same volume Secy, of Slate v. 
Golabrai Paliram, 50 cal. 150. In Golab Bam 
Pali Barn's case Lort-Williams J. expressed him¬ 
self on the point in these terms at page 164 : 

"The business of the Railways has changed and has 
increased enormously in the interval. It is nonsense to 
suggest now-a-Jays that they are kept up solely for the 
purpose of Government. The fact that a business of 
carriage by Railway is being carried on in India by some 
one is notorious. The fact that such a business called the 
East Bengal Railway is being carried on in Bengal and 
that its head office is situate at 3. Koilagha Street, Cal¬ 
cutta, is admitted. That such a business is a business 
within the meaning of Cl. 12 of the Letters Patent cannot 
be denied. It is the same kind of business as that carried 
on by Railway Companies iu India which clearly come 
within the provision. It must be equally obvious that the 
proprietors of such a business carry on their business 
amongst other places at their bend office where the general 
business of the undertaking is transacted and where the 
manager is to be found or, as was said by Chowdhuri J. 
where the brain lies.” 

The other point of this decision was that a 
notice under section 77, Railways Act, formed part 
of the cause of action in a suit against the Railway. 
On tho question of s. 77, Railways Act, this deci¬ 
sion has been exprdtely overruled by a Full Bench 
decision of this Court in Bansi v. Governor. 
General of India in Council, 56 cal. w. N. 83. 


[30] In another Division Bench decision in 
Dominion of India v. Gopal Chandra, 55 cal. 
w. N. 113 the view of Lort-Williams J. that carriage 
by Railway was a business within tho meaning of 
cl. 12, Letters Patent, was expressly dissented from 
and not followed and the decisions in Doya 
Narain Texcary's case, 14 Cal. 256 and in Bodrick’s 
case, 40 cal. 308 were expressly preferred and 
followed. On the question, however, of notice 
under s. 77, Railways Act, forming part of the 
cause of action, this Division Bench decision itself 
was overruled by the Full Bench decision in 
Bansi v. Govcrnor-General, 56 cal. w. n. 83 . 


[31] In 1946 the same principle was applied by 
a Division Bench to a Pattani case in Udai 
Chand v. Province of Bengal, 51 cal. w. n. 537 . 
In that case it is held that the Crown was not 
liable for tho negligence of the Collector in holding 
a sale under the Pattani Regulation, 1819 , and 
having negligently paid out the sale-proceeds 
thereof to a person who was not entitled to the 
same. Chakravartti J. delivering judgment at p. 541 

Wy°wn ^e law in tho clearest possiblo terms : 

The principle deductible from these end other cases as 
we understand them is as follows : A distinction must bo 
made between acts done by the Crown in pursuance of 

S" 8 ^ ,ch . R P nvB , te individual might undertake 
equally well and acts dono in exorcise of governmental 
powers which could not be lawfully exercised save by tho 

aut v? r ] t T or p ? rsons t0 whom the sovereign 
authority might delegate those powers.** 

[32] On behalf of the plaintiff reliance has been 
placed on a Bench decision in a Civil Revision 
wse in Dominion of India v. Jagdish Prosad 
Panna Lai, a Firm, 84 cal. l. j. 176 . This was a 
decision in 1948 delivered by the learned Harries 
U J. with whom Chakravartti J. concurred. This 
was a revision of an order of a Full Bench of the 
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Calcutta Small Causes Court on a question of 
compensation for short delivery against the East 
Indian Railway and the Bengal Nagpur Railway 
in a suit brought against the Government in the 
Small Causes Court. At p. LSO of that report, 
Harries, C. J. observes : 

"Clearly the Bengal Nagpur Railway <li»l not acquiesce 
in the institution of the suit hut the case falls within the 
provision because the East Indian Railway carried on the 
business within the limits of the jurisdiction and leave of 
the Court has been given. That being so, the Court had 
jurisdiction.” 

The question here turned ou the interpretation 
of s. is of the Presidency Court of Small Causes 
Act. Section IS (a) of that Act relates to the cause 
of action as a ground of jurisdiction. Section is 
(c) of that Act relates to the residence or carrying 
on of business within limits as a ground of juris¬ 
diction. Harries C. J., deals with this point of resi¬ 
dence or carrying on of business at pp. 179-80 of 
the report and expresses himself in these terms: 

“A company carries on business at its registered office, 
rind it would appear to me that a railway treated n3 a 
separate entity would carry on its business at its head 
office. Admittedly, the head olliee of the East Indian 
Railway is within the local limits of the jurisdiction of the 
Small Cause Court, though the headquarters of the Bengal 
Nagpur Railway being at Kidderpore is outside such limits. 
It must be remembered that leave of the Court was obtaiu- 
ed for bringing the suit and that being so, the case falls 
precisely within the terms of S. IS (c). What that provi. 
siou requires is that anyone of the defendants at the time 
of the institution of the suit actually and voluntarily 
resided or carried on business within the local limits of the 
jurisdiction of the Court and either that leave of the Court 
had been given for the institution of the suit, which had 
been done in this case, or that the defendant who did not 
reside or carry on business within the local limits acquiesc¬ 
ed in the institution of the suit.” 


t33] In this decision no reference is made either 
ioDoya Narain Tcwary's ease , 14 cal. 23G or to the 
decision in Rodrick's case , 40 cal. 30S the two most 
important and relevant authorities of this Court 
on the point. While the decisions in 14 cal. 256 
and 40 cal. 308 are binding on me, the decision in 
Civil Revision of the Division Bench in Dominion 
of India v. Jagadish Prosad Pannalal, a Firm, 
84 cal. l. J. 175 is not so binding. A decision which 
fails to notice the ruling authorities of the Court 
on the point loses much of its binding character 
and has little persuasive force. 

134, Then again the decision in Jagadish Prosad 
PannalaVs case, 84 cal. L. J. 173 has been criticis¬ 
ed by Harries, C. J. himself in his subsequent 
judgments, lirst in an appeal from the Original Side 
in XilimaSarkar v. Governor-General in Council, 
86 cal. L. j. 98 and then again in the Full Bench 
case in Bansi v. Governor-General of India in 
Council , 56 cal. w. n. 83. There the reference to 
the Full Bench was made on two points distinctly. 
The points of reference appear at p. 85 of the 
report. The first point was whether notice under 
S. 77, Railways Act, was a part of the cause of 
action and the second point was the very point 
which is raised here and that is whether 
"the Governor-General representing the two railways 
administrations in that case could not be said to have 


actually or voluntarily resided or carried on business or 
personally worked for gain within the jurisdiction of the 
Small Cause Court even though the head ollicc of the East 
Indian Railway was within such jurisdiction.” 

The leading judgment in the Full Bench was deli¬ 
vered by Das J., Banerjee J. agreed. The learned 
Harries C. J. also agreed but added these few 
words which will appear at p. 9*2 of that report : 

“I desire to add that I am satisfied that the view taken 
in the case of Dominion o f India v. Jagadish Prosad 
J'amialal, 81 Cal. L. .1. 175. a decision to which I was u 
party, is erroneous.” 

[35] . There is also yet another decision, to which 
the learned Chief Justice was a party, in the case 
ot Dominion of India v. Messrs. B. C. K. C. 
Xatli it Co., a. i. R. 1950 cal. 207 which requires 
to lx- noticed. After this decision, Jagadish 
Prosad PannalaVs case , (84 cal. L. J. 175) can no 
longer in my view he regarded as good law. This 
is a clear authority tor the proposition that the 
Court has no jurisdiction to entertain a suit brought 
against the Dominion of India where the cause of 
action has arisen wholly outside the ordinary 
original jurisdiction of that Court on the sole 
ground that the Government of India dwelt or 
carried on business or personally worked for gain 
within the local limits of that Court-. Banerjee J. 
who delivered the judgment in that case with 
which Harries C. J. agreed observes at page * 20 * : 

"So far as defendant 1, the Dominion of India is con- 
cerned. I think, the same principle applies, which was 
applicable in suits against the Secretary of State for India 
in Council. That principle, as stated in Podricks v. Secre¬ 
tary of Slate , 40 Cal. SOS. is this: 'The Court has no 
jurisdiction to entertain n suit brought against the 
Secretary of State for India in Council, where the cause 
of action has arisen wholly outside the ordinary original 
jurisdiction of that Court, on the sole ground that the 
Secretary of State for India in Council dwelt or carried ou 
business or personally worked for gain within the local 
limits of that court.” 

[36] This shows that Harries C. J. has definite¬ 
ly revised his former view expressed in Jagadish 
Prosad PannalaVs case , (84 cal. L. . 1 . 175) and 
has now accepted the principles followed in 
Bod rick's case , (40 cal. 308). The plaintiff’s reli¬ 
ance, therefore, on the case of Jagadish Prosad 
Pannalal is a reliance on a broken reed. As I 
have already said the decision both in Doya 
X arain Tcirari's case, (14 cal. 256) as well as in 
Hedrick's case are binding on me. I follow these 
decisions and so also I follow the view expressed 
by the learned Chief Justice himself in the later 
decision in Dominion of India v. B. C. li. C. 
Xath & Co., a. i* R. 1950 cal. 207. 

[37] This brings to an end the examination ot 
the authorities on this point. 

[38j An examination of the constitutional pro¬ 
visions and other statutory provisions relating to 
the State’s liability to be sued in its own courts 
will at this stage be also relevant for determining 
the issue before me. 

[39] Article 300 of the Constitution of India 
expressly provides that 
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-the Government of India may sue or be sued by the [ 43 ] Reference in this connection to the English 
name of the Union of India and the Government of n State an( j the American Law may be misleading and in 
lM r sne or be sued by the name of the State and may view j 3 . But as both the English and American 

1-s have been discussed at the bar. I propose to 
virtue of powers conferred by this Constitution, sue or be deal with them as briefly as possible, 
sued in relation to their respective affairs in the like cases , Taking first the English Law on the point, 

5 % Ending d lmiia d n S&'Si'SK it is notorious that Crown procedure in England £ 

(ieen sue d if this Constitution had not been enacted." a highly technical procedure and is a peculiar growth 

. ,, ..... ri.u of English le«al liistorv. In the realm of contract, 

Aslrcad this provision m the Constitution I t » the subject in English can adopt a proceeding against 
i‘ ‘0 mean that the St^ con» s o beu^ sued «* ^ as petition if right. A l 9 ng history 
in its own Courts in India. This principle in the ljnff tQ evtcn(I gra( i„ a llv the liability of the 

bv Parliament or State Legislature. While it the Citron need nofc . " tl ‘ e , 0 ^ 

affirms the principle of liability this constitutional to the action at all unless it so chooses. An ndis- 
provision does not in my view extend the scope of 1 -ensab e condition again> m such^roceding » tl» 
Inch liability. The scope or extent of such liability f of a hat which theoro .callj at au> rate is 
remains what it was before the Constitution the King s own decree of grace Le right be 
subject however to such legislative amendments. <lone Technically this hat again can be eithei 
Parliamentary or State, as are valid and pormissi- granted or withheld. 

We. The group of articles from 294 to 299 of the In the realm of tort the ruling principle in 
Constitution dealing with property, contract, England is that the King can do no wrong and no 
rights and liabilities does not lead to any different action of tort could lie against the Crown. Dr. 
conclusion either. In fact under Art. 294 (b) of the C. K. Allen describes it. “This startling proposi- 
Constitution it is provided expressly that all rights, tion is almost unique among civilised peoples", at 
liabilities and obligations of the Government of page 256 of his book “Law and Orders" 1945 
the Dominion of India whether arising out of any Edition. Its ancient origin has lost all relevance 
•contract or otherwise shall be the rights, liabilities to the circumstances of modern society. Even the 
and obligations respectively of the Government of well-established principle of tho Common Law of 
India and the Government of each corresponding Torts Respondeat Superior did not apply to tho 
State. In Art. 299 dealing with contract the Con- Crown. After a long struggle in the sphere of torts 
stitution makes clear the form in which such con- 


tlie Statute in England intervened to 


tract is to bo made and at the sarao time in 
sub-art. ( 2 ) excludes only the personal liability of 
the President, the Governor or the Rajpramukli 
on such contract or of any person making or 
executing such contract on their behalf. This 
express exclusion of personal liability implies 
maintaining tho State’s liability on the contract. 

[40] Tho liability of the State is in my view 
also plain under tho Indian Railways Act. Explicit 
recognition of the responsibility of a railway 
administration for loss, destruction or deteriora¬ 
tion appears from s. 72, Railways Act, subject, no 
doubt, to the provisions under ss. 151,152 and 161, 
Contract Act. Again under s. 76, Railways Act, 
express reference is mado to burden of proof in 
suits against a railway administration for compen¬ 
sation for loss, destruction or deterioration. 
Bailway administration under s. 3 (6), Railways 
Act includes a railway administration by the 
government. I have no doubt in my mind that 

he State railway can claim no immunity from 
suits. 

The Civil Procedure Codo of the country 
*180 provides and recognises such right of suits 
against the State. 

’^[42] That is the statutory and constitutional 
Position in.India on Stated liability to bo sued in 
itsiown courts. • 1 . ^ 


some of tho defects of proceeding against tho 
Crown and that was provided by the Crown Pro¬ 
ceedings Act, 1947, giving the right to sue tho 
Crown and making the liability of the Crown in 
tort clear in some of its provisions. But this 
Statute is not a reform of the entiro Crown Pro- 
cedure but only a very limited reform in a 
limited field. Sir William Holdsworth, an eminent 
authority and jurist, expressed his views on this 
subject in vol. 3S of the Law Quarterly Review 
at p. 295 in these terms : 

“The subject’s rights against the Crowu are, therefore, 
governed by the inadequate rules ol the mediaeval common 
law. That injustice results is obvious. The subject is in 
this respect worse protected in this country than in sorao 
foreign countries, and in some of the colonies this injustice 
has been so obvious that it has been removed by enlarging 
the competence of the petition of right.” It was said in 
1887 in the case of Parnell v. Bowman, (1887) 12 A. 0. 
643 at p. 649 “that the local Governments in tho colonies, 
as pioneers of improvements, are frequently obliged to 
embark in undertakings which in other countries are left 
to private enterprise, such, for instance, as tho construe, 
tion of railways, canals, and other works for the construc¬ 
tion of which it is necessary to employ many inferior 
workmen. If, therefore, the maxim that ‘the King oan do 
no wrong’ were applied to Colonial Governments, ’it would 
work much greater hardship than it does iu England. 1 It 
is obvious that this reason applies with great forco to tho 
activities of our modern sooialistio State; and that, in oon- 
sequence a reform of tho law on the lines of these colonial 
statutes -is urgently needed in the interests of tho public 
at lflree. • • t **r a • * 
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It will, therefore, be seen that the defects of 
Crown Procedure in England in proceeding against 
the Crown were crying out for a reform even after 
the pattern of Colonial Statutes and it will bo 
insensible in my view to import all these mediaeval 
immunities into the Indian Law where I find, as 
I have shown, the law has developed on entirely 
different lines. 

[45] Nor in my opinion is the American Law a 
safe guide on this problem of State’s liability to 
be sued in its own Courts. Chief Justice Taney of 
the American Supremo Court in Jossep D. Beers 
y. The State of Arkans , (1858) 20 now. 527 : 15 
Law. Ed. 991 observes: 

“It is an established principle of jurisprulence in all 

civilise! nations that a sovereign state cannot be sue! in 

its own Courts or in anv other without its consent ami 

• 

permission; but it may if it thinks proper waive this 
privilege and permit itself to be made a defendant in a 
suit by individuals or by another State an 1 as this permis¬ 
sion is altogether voluntary on the part of the sovereign, 
it follows that it may prescribe the terms and conditions 
on which it consents to be suei anl the manner in which 
the suit shall be conducted an i may withdraw its consent 
whenever it may suppose that justice to the public 
requires it.” 

The principle of immunity from suits is said to 
apply to every sovereign power whether the form 
of Government is monarchical or republican and 
it is slid to be essential to the common defence 
and the general welfare of the State. Historically 
it draws its origin from the doctrine of sovereign 
infallibility and juristically it drew its sustenance 
from the doctrine of State being the source and 
creator of law and therefore above the law. The 
principle of consent of the State and the with- 
drawability of the consent even pending the trial 
of a case in America have been applied to the 
several States in the United States except perhaps 
in cases where by the Constitution a State may be 
sued in the Supreme Court of the United States. 
That is a provision which appears to be recog¬ 
nised in the original jurisdiction of the Supreme 
Court of India as provided in Art. 131 of the Con¬ 
stitution. But a suit by a citizen of one State 
against another State in the Courts of the United 
States is prohibited by the 11 th amendment of 
that Constitution and one State cannot create a 
controversy with another State within the meaning 
of that term as used in the Judicial Clauses of 
the American Constitution. In this respect the 
provisions of the American Constitution and the 
American law are very different from the Indian 
Constitution and the Indian law on this point. 
That the American Law i9 unsatisfactory from 
this point of view will appear from the recent 
decision of the Supreme Court of the United 
States in the American Dollar Steamship Lines 
litigation: Land v. Dollar , (1947) 330 u. s. 731 and 
Land v. Dollar, (1951) 341 U. S. 737 <ff 912. 

[4C] Neither the English doctrine that “the 
King can do no wrong” nor the American doctrine 
of State immunity in Court without the consent 
of State and which consent is withdrawable by 


the State pending trial, applies to India. The 
law in India has been and as I conceive it is more 
rational and progressive. In India, the Constitu¬ 
tion records the consent of the State to be sued. 
Historically and under the Constitution, that is 
how I read the law in India on the liability of the 
State to be sued in its own Courts, I am there- 
fore not persuaded by the English and the 
American law on this point to hold that an 
aggrieved person in India cannot sue the State on 
a contract with the State Railway. 1 am of the 
opinion and I hold he can. 

[47] Then comes the question whether the 
State can be said to carry on business within the 
meaning of cl. 12, Letters Patent of this High 
Court. The Calcutta authorities directly bearing 
on the point are Doyci Narain v. Secretary of 
State , 14 cal. 256. Bod ricks v. Secretary of Slate 
for India , 40 cal. 308 and Dominion of India v- 
Messrs. B. C. K. C. Nath & Co., a. i. r. 195a 
cal. 207. I read these decisions to be clear authori¬ 
ties on the point that the State cannot be said to 
carry on business within the meaning of cl. 12 ,. 
Letters Patent of this High Court. I will refer 
only to one more decision at this stage and that 
is of the Madras High Court in Govindarajn 
Naidu v. Secretary of State, 50 Mad. 449. This 
was a decision of a Bench of two Judges presided 
over by Coutts-Trotter C. J. The learned Chief 
Justice at p. 454 of the report observes deciding 
this point: 

“In my opinion the words of the section do not cover 
the case of government at all. The only doubt I had was 
with regard to the word 'residence' occurring in that 
section. I was inclined to the view at one time that the 
government must be said to 'reside' in the place where its. 
official heidquarters are located, but on consideration I 
think that the word 'reside' must be taken to refer to 
natural persons and not to legal entities such as limited 
companies or governments.” 

Beasley J. sitting with the learned Chief Justice 
delivered a separate judgment in that case and 
expressed his “entire agreement” with the views 
expressed by Mitter J. in Doya Narain Tcxcary's 
case in 14 cal. 256. Beasley J. also agreed with 
the other Calcutta decision on Bodricks v. Secre¬ 
tary of State . The learned Judge goes on to- 
observe at p. 459 : 

“Nor do I think that the Government can be said to 
dwell anywhere. Whereas the words,‘carry on business’ 
apply to a corporate bo ly and to liinitel companies and 
‘personally work for ga n' to an individual or individuals. 
The word ‘dwell' can only apply to an inlividual in a pri¬ 
vate sense and not to an entity. The corporation cannot 
be said to dwell anywhere. It may have an office where it 
carries on business but it does not dwell there.” 

[48] There can be no doubt that the functions 
of the State in modern times have changed consi¬ 
derably and it is a fact that the State to-day 
does carry on many undertakings of a commer¬ 
cial or trading nature. The idea can be also found 
clearly from certain expressions used in the Con¬ 
stitution of India. Sub-article ( 2 ) of Art. 289 of the 
Constitution expressly refers to trade or business 
of any kind carried on 'by or on behalf of tha 
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Government of a State. Sub-article (3) of the same 
article of the Constitution makes it clear that 
aome trade or business Parliament may by law 
declare to bo incidental to the ordinary functions of 
government. The first Amendment of the Consti¬ 
tution amending Art. lit. cl. G, sub-cl. (2) expressly 
mentions the carrying on by the State or by cor- 
poration owned or controlled by the State, of any 
trade, business, industry or service whethor to the 
exclusion, complete or partial, of citizens or other¬ 
wise. It is inevitable in my view that in any welfare 
State such activities will not oify be constitu¬ 
tional but also natural and in accord with the 
spirit of a welfare State. That is why Sir William 
floldsworth in the passage that I have quoted 
elsewhere in the judgment indicates that the law 
in England should bo so reformed as to admit the 
Crown liability for tho State activities of a com. 
mercial or trading nature. 

But here again tho question has to be ap¬ 
proached with a good deal of circumspection 
because what today is considered to be trade or 
business may not in the changing contour of the 
welfare State be regarded as a business or a trade 
but a necessary and indispensable State function. 

Now for instance, in tho particular case before 
me the question relates to railway administration. 
It is undoubtedly true that originally the railway 
was run by private companies under Charter of 
incorporation. Today running of railways by the 
State is regarded in many ways as an essential 
undertaking and essential activity of the State. 
Bailway is said to provide, and rightly so, a form 
of publio transport on which the welfare of tho 
nation depends on a very largo measure. Provid¬ 
ing publio transport in that sense, therefore, can 
also be considered as providing a kind of public 
service which is part of good administration and 
good government of a country. 

The question here is not one of mere degree 
but of changing notions of quality of the State. 
With the developing ideas of the functions, powers 
and duties in a welfare State, it is I consider, 
difficult and perhaps subtle, to draw the lino 
where administration ends and business begins or 
where administration begins and business ends. 
It appearg to be a variable line which is bound to 
shift from time to time and relative in its con. 

oept with reference both to the time and society 

that the State has to serve. What was, therefore, 
m a police State of tho nineteenth century a 
clear-cut notion and simplified formula of broad 
distinction between governmental and non-gov¬ 
ernmental functions as providing a workable test 
to determine the liability of the State, requires in 
toe contemporary world, to be moulded in its ap- 
phcation to fit in with a service State or a wel. 
are State. By carrying on a business the State 
wet does not become a business concern. By 
Mrrying on an undertaking like the railways, the 

!!, ol t ? lfdo0a 1 notbflooine » railway corporation. 
Ahe State is not an arithmetical or mechanical 


conglomeration of functions so that by under¬ 
taking a venture of commercial nature it is to be 
regarded as a commercial institution. I cannot 
persuade myself to accept the idea that the State 
in India is to be regarded as a trading corp na¬ 
tion. It is quite true that one of its functions or 
even one of ns duties in a welfare State might be 
to carry on an undertaking which formerly at any 
rate could only have been a private commercial 
enterprise. But does that mean that the State 
"carries on business" within the meaning and 
intention of cl. 12 of the Letters Patent ? I have 
given my most anxious and careful consideration 
to the problem and I has-e come to this conclu¬ 
sion that this is not what was intended by cl. 12 
of the Letters Patent. 

[49] An astonishing result that ensures from 
the acceptance of the proposition that tho State 
carries on business within the meaning of cl. 12 of 
the Letters Patent cannot be ignored in coining 
to a conclusion on the point. Assume that the 
State does carry on business within tho meaning 
of cl. 12 of the Letters Patent. The next obvi¬ 
ous question is where does it carry on the busi¬ 
ness or where is the situs of such State business ? 
I have pursued with great interest the theory 
of Jessel, M. R. which is described as "brain 
power theory". Even if that theory is accepted, 
it may very legitimately be said that in the case 
of a State railway the brain is at the capital for 
it is natural to say that the brain of the State is 
at tho capital. 

Even if the alluring but deceptive theory of 
corporate personality of tho State bo said to bo 
analogous to a company or a corporation then 
also on the principle laid down by Lord Loreburn 
in De Beers Consolidated Mines Ltd. v. Horn, 
(1906) a. o. 455 at p. 458 that a company resides 
or carries on business where its control resides, 
tho control of tho State can legitimately and pro¬ 
perly be said to bo at the capital. That indeed 
was suggested by Chaudhuri J. in Rodriclt's case 
in 40 cal. 308. In that caso there w.is no difficulty 
because Calcutta happened to be tho capital of 
India at that time. But today it is different. If 
on the same reasoning one were to come to a con. 
elusion then the only conclusion would bo that 
the brain to-day is now at New Delhi which is 
tho present capital of India and tho suit should, 
therefore, be filed not in Calcutta but at New 
Delhi. 

But I am not persuaded by the brain power 
theory. I do not think that a business is carried 
on only by brain and I think the limbs are also 
indispensable in carrying on tho business. Assum¬ 
ing that the State carries on a business, why can 
it not he said that it carries on the railway busi¬ 
ness throughout the length and breadth of the 
country wherever the railway lines run ? Thero 
it also does carry on business of railway under¬ 
taking in running the railway and carrying freight 
and passengers over the rails. What is the result ? 
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It that proposition is right then this suit could 
have been tiled in Madras, or Bombay. Coimbatore 
or Bangalore or anywhere in India wherever 
there is a piece of railway line on the ground that 
the State carries on business within the precincts 
of those particular places. 

[50] It seems to me. that is an absurd conclu¬ 
sion to reach. Vet 1 cannot see how one can 
avoid that conclusion, if it is to be held that the 
State carries on business within the meaning of 
i!. 12 of the Letters Patent. The ubiquity of the 
State within its own borders and its territorial 
omnipresence throughout the country justify the 
principle being pushed to its logical extreme and 
leading to the result that a suit could be tiled 
anywhere wherever there is a railway run by the 
State. Not even a Judge would like to be in isola¬ 
tion in venturing an opinion on a point like this. 

1 find myself not alone, although my companion 
is not a very modern one. Wells, J. in Cubit 
Sparliall Bundle v. Secretary of Staic in Coun¬ 
cil. l Hyde 37 observes at pp. 10-41 : 

“It appears, upon the face of the* plaint, not only that 
the land in qu< .>tion ri situated out of the local limits of 
he ordinary original jurisdiction of the Court hut also 
chat the cause of action arose out of such local limits: but 
it wus contended on behalf of the plaint ill that the defen¬ 
dant is sabject to the jurisdiction of the Conrt un ier the 

• •ther heads of jurisdiction individually the defendant can¬ 
not be said to be either dwelling or carrying on business 
•r personally working for gain within the local limits of 
the ordinary original jurisdiction of this Court: but the 
defendant is proceeded against not as a private individual 
but us an authorised representative of the Government 
and as such he must for all j imposes be connected with the 
present question to be treated as being in the same posi¬ 
tion as the Government; it^lf. 

And what is the position of the Government ? The 
Government of India is represented in this city which is 
its principal scat by the Govcrnor-General or in hisabsence 
by the President in Council and throughout its extensive 
territories by it? various officers, civil and military, in 
very grade of official rank. It may, therefore, lie sai l to be 
present everywhere and be constructively dwelling in each 
md every place at the same time. But it cannot be allow. 

• 1 that this universal dwelling cun give a plaintiff the 
right to elect the forum in which to sue the Government 
or to give every Court of justice in India the concurrent 

urisdiction iu all cases against the Government. Such a 
rule will be one-sided in its operation and would place the 
Government at a disadvantage which in the case of a pri- 
n ate individual would amount to an evil of the greatest 
magnitude.” 

For these reasons I hold that the State cannot 
1 e said to “carry on business 1 ' within the meaning 
of cl. 12, Letters Patent of this High Court. 

[51] On a review of the course of decisions of 
this Court and on a review of the historic back¬ 
ground of the development of law in India on this 
ixirticular point, and on an examination of the 
provisions of the Constitution of India and upon a 
-erutiny of the Indian Railways Act 1 draw cer¬ 
tain conclusions. First, the Stato in India claims 
no exemption from liability to be sued in its own 
Courts when the cause of action arises either in 
contract or tort against a State Railway. Secondly, 
hat part of cl. 12 , Letters Patent of this High 
Court where the words “the defendant resides or 


carries on business 1 ’ appear cannot contextually i 
and historically be applied to the Stato. It does' 
not mean that the Stato cannot be sued. It cer¬ 
tainly can be wherever the cause of action arises 
either in whole or where in part with the leave of 
the Court. Thirdly, the distinction between' 
governmental functions of sovereign character 
and non-governmental functions still remains a 
valid test by which to determine the justiciable 
character of any particular act or conduct of tho 
Government inspite of the difficulty of applying 
that tost in alvei fare Slate with its new patterns 
of social and public services. The reason for up¬ 
holding that test is founded primarily on the 
juristic concept that sovereign Governmental 
actions unless excluded from the scrutiny of 
Courts, will mean creating a new right which no 
jurisprudence of any country has recognised except 
by special constitutional writs, and secondarily on 
the tact that unless so excluded it will involve tho 
practical difficulty of constant interference with 
administration and invasion ol public funds ren¬ 
dering any Government or administration im¬ 
possible. Fourthly, the English and the American 
laws on the point are less rational and less progres¬ 
sive than the Indian law. The progress and 
development of the Indian law on this point 
should not be hampered by appeals to such laws. 

[52] 1, therefore, hold that this Court has noi 
jurisdiction to entertain this suit and 1 answer! 
this preliminary issue against the plaintiff. 

[53J The suit, therefore, must fail on the point 
of jurisdiction and is dismissed with costs. 

AV.Ii.B. Suit dismissed. 

A. I. R. 1953 Calcutta 10 

K. C. Das Gupta and P. N. Mookerjee JJ, 

Sripati Duley and others — Accused-Peti¬ 
tioners v. State. 

Criminal Rcvn. No. C59 of 1950, D/- 12-1951. 

Criminal P. C. (1898), Ss. 210, 211. 212 & 537-Non¬ 
compliance with Ss. 211 & 212. 

The mere fact that a charge has been framed under 
8. 210 is not by itself sufficient for the commitment of 
the accused persons to the Court of Session. It cannot be 
said that the fact that S. 210 does not empower tho 
Magistrate to make a commitment but S. 213 does, and 
that S. 213 comes into operation after the procedure in 
Ss. 211 and 212 has been followed is a fortuitous circums¬ 
tance; it appears to be a dear and deliberate net of the 
legislature for the purpose of avoiding unnecessary and 
improper commitment. It may very well happen that 
after the Magistrate has obtained the list of witnesses, 
he will decide on scanning the list, to examine one or 
more of the witnesses named in the list. The evidence of 
such witness examined under S. 212 may conceivably be 
such as to make the Magistrate decide that though ho 
origin illy did frame a charge under S. 210, the charge 
should be cancelled and the accuse 1 discharged. Provisions 
in 8s. 211 and 212 are substantial provisions of procedure 
and non-compliance with those is not curable by tho 
provisions of 8. 537. [Paras 5, C] 

Anno: Criminal P. C., S.210, N. 2; S. 211, N.la; 8.212, 
N. 1; 8. 537, N. C. 

Ajit Kumar Dutt—for Petitioners; Haridcb Chatter- 
fee—for the State. 
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Order.—This Rule was issued on the District 
Magistrate of Bankura to show cause why the 
order passed by a Magistrate committing these 
petitioners to the Court of Session for trial for 
offences under ss. 147 and 430. Penal Code, should 
not be quashed. 

[ 2 ] It appears that information was lodged at 
the Tirana on 20-8-1949. by Rasliik Dome alleging 
that offences under ss. 143 and 430, Penal Code 
had been committed by a number of persons. The 
police after an enquiry sent up charge sheet only 
under s. 147, Penal Code, against all these petitio¬ 
ners. After examination of c of the prosecution 
witnesses the learned Magistrate came to the 
conclusion that the evidence disclosed a case 
under s. 430, Penal Code, and apparently he ex¬ 
pressed his decision to enquire into the matter 
under the provisions of chap. Win, Criminal 
P. C. There was a prayer on behalf of the de¬ 
fence that as the ehargo sheet had been submitted 
under s. 147, Penal Code, they were not prepared 
for cross-examination at that stage. 

Thereafter some more witnesses were examined 
in chief and after 11 witnesses had been exa¬ 
mined in chief they were all cross-examined after 
which the learned Magistrate examined the ac¬ 
cused. On 18-7-1950, the learned Magistrate framed 
charges against the accused persons under ss. 147 
and 430, Penal Code and passed the following 
order: 

"The accused nre charged under S. 117/430. Penal Code, 
and nre committed to the Court of Session by an order 
of commitment herewith. They nre all taken in custody 
to be produced before the Sessions Court ns nnd when 
directed.” 

Later in the day a prayer for bail being made 
the learned Magistrate directed ad interim bail till 
31-7-1950. Still later tho learned Magistrate passed 
the following order: “Accused are given 5 days’ 
time to submit list of defence witnesses, if any.” 

[3] The two points which havo been pressed 
boforo us with particular stress by Mr. Dutt on 
uebalf of the petitioners are: (l) that the order 
«f commitment is bad inasmuch as the learned 
Magistrate failed to follow tho procedure luid 
te ® f 211, 212 and 213, Criminal P. C. and 
12 ) that the evidenco recorded is such that no 
reasonable man can conclude therefrom that any 
offonco under s. 436, Penal Code, was committed 
by any of the accused persons. 

^ [4] Taking the second point for consideration 
nret wo think it sufficient to say for the purpose 
btthis case that after going through the evidence 
recorded and considering Mr. Dutt’s argument, 
we are unable to accept his contention that tho 
. dence is such that no reasonable man can con¬ 
clude therefrom that an offonco under s. 436 , 
rranal Code, was committed by the accused person. 
IE?* ,f when the case goes to Sessions, 
*r “jy as th 0 Judges of facts would accept 
•^evidence as satisfactory or not, is a matter 
wrneb we need-not consider and on that we 
pressino,opinion.; We-expross no opinion: at all 


as regards the merits of evidence except saying 
that we are unable to accept Mr. Dutt’s extreme 
contention noted above. 

t-5] The other contention raised by Mr. Dutt 
ought, in our opinion, to prevail. To understand 
whether the provisions in ss. 211 and 212, Criminal 
P. C., are matters of substance non-compliance 
with which should be considered in law to am¬ 
ount to illegality, not curable by s. 537. Criminal 
P. C., it is necessary to examine the scheme in 
which these two sections appear. Chapter xvm. 
Criminal P. C’. deals with enquiry into cases 
triable by the Court of Session or High Court 
and starts with s. 206 . That section states what 
Magistrates have the power to commit tor trial. 
Section 207 says that the procedure in the follow¬ 
ing sections shall be adopted for such enquiries. 
Section 20 S provides that when the accused ap¬ 
pears before the Magistrate, the Magistrate shall 
proceed to hear the complainant and take such 
evidence as might be produced in support of the 
prosecution or on behalf of the accused. It con¬ 
tains provisions as regards right of the accused to 
cross-examine the witnesses and also as regards 
the issue of process for compelling the attendance 
of any of the witnesses for the complainant or the 
accused. Then we come to ss. 209 and 210 which 
deal with the question of framing of charge or 
discharge of the accused. 

These sections provide that after evidence men¬ 
tioned in s. 208 has been recorded, and the accused 
has been examined for the purposo of enabling 
him to explain any circumstances appearing in 
tho evidence, the Magistrate can do either of two 
things : if ho finds that there are not sufficient 
grounds for committing the accused for trial ho 
will record his reasons and discharge him unless 
it appears to him that ho should be tried before 
himself or some other Magistrate in which case 
he should proceed accordingly. If, on the contrary, 
he is satisfied that there are sufficient grounds for 
committing tho accused for trial, he shall frame a 
ehargo declaring with what offence the accused is 
charged and as soon as tho charge is framed, it 
should be explained to the accused. 

It is important to note that though under 
s. 210 the Magistrate, if satisfied that there are 
sufficient grounds for committing the accused for 
trial, is empowered to framo a charge, this section 
does not ompower him to mako the actual com- 
mitment. The commitment, if any, has to be 
made under s. 213, Criminal P. C. Before that 
stage is reached, the Magistrate has to follow the 
procedure under ss. 211 and 212 , under tho first of 
which tho Magistrate has to ask tho accused to 
give at once a list of the persons whom he wishes 
to bo summoned and give evidence on his trial, 
and the second of which empowers the Magistrate 
to summon in his discretion and to examiuQ any 
witness named in any list given to him under 
B. 211 . If no such list is given by the accused, the 
Magistrate may mako an order, committing the 
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accused to trill ; it the accused has given a list 
the Magistrate may still make an order commit¬ 
ting the accused for trial but that only after the 
Magistrate has exercised his discretion under 
s. 212. 

\Xq are unable to agree that the fact that 
s. 210 does not empower the Magistrate to make 
a commitment but s. 213 does, and that s. 213 
comes into operation after the procedure in ss. 211 
and 212 has been followed is a fortuitous circums¬ 
tance ; it appears to us to be a clear and deli¬ 
berate act of the legislature for the purpose of 
avoiding unnecessary and improper commitment. 
It may very well happen that after the Magistrate 
has obtained the list of witnesses, he will decide 
on scanning the list—it may very well he after 
suggestion has been made by the lawyers for the 
accused—to examine one or more of the witnesses 
named in the list. The evidence of such witness 
examined under s. 212 may conceivably be such 
as to make the Magistrate decide that though he 
originally did frame a charge under s. 210 , the 
charge should be cancelled and the accused dis¬ 
charged. 

This is what is in so many words provided in 
sub-s. (2) of s. 213 which runs as follows : 

“If the Magistrate, after hearing the witnesses for the 
defence, is satisfied that there arc not sufficient grounds 
for committing the accused, he may cancel the charge and 
discharge the accused." 

The mere fact that a charge has been framed 
under s. 210 , Criminal P. C. is not by itself suffi¬ 
cient for the commitment of the accused persons 
to the Court of Session. 

[G] On a careful consideration of this matter 
wfe have no doubt in our mind that these provi¬ 
sions in Ss. 211 and 212 are substantial provisions 
of procedure and non-compliance with these is 
not curable by the provisions of s. 537, Cri¬ 
minal P. C. 1 

[7] Accordingly, we set aside the order of com¬ 
mitment made by the learned Magistrate and 
order that after giving a fresh opportunity to the 
accused to give a list of witnesses for the defence 
under s. 211 , Criminal P. C. he will follow the 
procedure as laid down in ss. 212 and 213, Crimi¬ 
nal P. C. and dispose of the matter in accordance 
with law. 

[8] The rule is disposed of accordingly. 

[9] Let each of the accused be released on bail 
of ns. 500 with one surety of the like amount 
during the period of enquiry. 

B/D.II. Order accordingly . 
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P. B. Mukharji and Guha JJ. 

Kashinath Dqs and others — Accused.Peti¬ 
tioners v. Kalipada Das — Complainant-Op¬ 
posite Party. 

Criminal Horn. No. 33G of 1951, D/-2-8-1951. 

Criminal P. C. (1898), Ss. 211, 212, 213, 215, 439 and 
537—Discretion to examine witnesses named in list 


under S. 211—Wrong exercise of — Order of commit¬ 
ment—Quashing of. 

The provisions of Ss. 211, 212 an<l 213, Criminal P. C. 
are substantial provisions of procedure and non-compliance 
with them is not curable under S. 537, Criminal P. C.: 
A. I. K. 1953 Cal. 10, Foil. [Para 1] 

Before a Magistrate makes an order of commitment 
under S. 213 the conditions laid down in Ss. 211 and 212 
must be satisfied. One of these conditions is that he must 
be satisfied as to whether any examination of any of the 
witnesses mentioned in S. 211 of the Code is in his discre¬ 
tion required or not and it is ouly when he has been so 
satisfied that he cun make the order committing the 
accused. This discretion lias to he judicially exercised after 
tearing in mind the ditlcrent objects of examination of 
witnesses before charge and after charge. Otherwise any 
order of commitment without making up his mind or 
exercising his discretion on this particular point men¬ 
tioned in S. 212 of the Code cannot be justified or sustained. 

[Para 1] 

Hence where a Magistrate after framing a charge under 
S. 21u and after receiving the list of witnesses supplied by 
the accused under S. 211 passes an order of commitment 
under S. 213 merely observing that no sufficient grounds 
had been made out for examining any of the witnesses 
under S. 212, the order of commitment cannot be sustained. 

[Paras 1 and 2] 

Anno. Cr. P. C., S. 211, N. 1; S. 212, N. 1, S. 213, N. 6; 
S. 133, N. 28. 

A jit Kumar Dutt —for Petitioners ; Profulla Kumar 
Bancrjcc—for the State] Debabrala Mukherjcc—for Op - 
posite Party. 

REFERENCE Para 

('51) CriminalRevn.No. 659 of 1950: (AIR 1953 Cal 10.) 1 

P. B. Mukharji J. —The petitioners com¬ 
plained against the order of commitment mado 
by the learned Magistrate on 30-3 1951, wrongly 
described as 30-1-1951. The petitioners by that 
order were committed to the Court of Session 
under s. 395, Penal Code. The order of commit¬ 
ment is one of those omnibus and rolled-up orders 
of committal which have become very frequent 
in these days but which nevertheless are in com¬ 
plete disregard of the statutory provisions con¬ 
tained in ss. 211 , 212 and 213, Criminal P. C. 
Here in this order of committal, first, charge is 
framed, then the petitioners are committed to 
recite that the charge is read over and explained 
to the accused. Thereafter the accused are stated 
to have been called upon to furnish a list of per¬ 
sons whom they want to be summoned on tho 
trial to give evidence on their behalf and then 
towards the end after having taken a list of 

witnesses the learned Magistrate records: 

“I do not think that sufficient grounds had been made 
out for examining any of these witnesses under S. 212, 
Criminal P. C." 

On a reading of this order, it will appear that 
the Magistrate has put the cart beforo tho horse. 
After charge has been framed under s. 210 , Cri¬ 
minal P. C. provides that a list of witnesses for 
defence shall ho given by the accused. In fact tho 
provision is that tho accused shall bo required at 
once to give such a list of persons whom ho 
wishes to summon to give evidence on his trial. 
Then the Magistrate in his discretion under 8. 212 , 
Criminal P. C. may summon and examine any 
witnesses mentioned in that list under s. 211 , Cri- 
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minal P. C. This discretion of the Magistrate has 
to be judicially exorcised and is not to be confused 
with the examination of witnesses that ho made 
before the charge was framed. Under s. 213, Cri¬ 
minal P. C., it is clearly laid down that when the 
accused on being required to give in a list under 
s. 2 ii, Criminal P. C. has declined to do so or 
when he has given in such a list and the 
witnesses, if any, included therein whom the 
Magistrate desires to examine have been sum¬ 
moned and examined under s. 212, Criminal P. C. 
the Magistrate may make an order committing 
the accused for trial by the Court of Session. 
Now these conditions are the conditions which 
must be satisfied before the Magistrate makes an 
order of commitment. One of these conditions is 
that he must be satisfied as to whether any 
examination of any of the witnesses mentioned 
in S. 211, Criminal P. C. is in his discretion re¬ 
quired or not and it is only when he has been 
so satisfied that he can make the order commit¬ 
ting the accused. Otherwise, any order of commit, 
ment without making up his mind or exercising 
his discretion on this particular point mentioned 
in s. 212 , Criminal P. C. cannot be justified or 
sustained. 


The confusion on this branch of the procedure 
arises out of the fact that the object of examina¬ 
tion of witnesses before framing of the charge is 
and may be very different from the object of 
examination of witnesses after the charge for the 
purposes of making an order to commitment. So 
long as these different objects are borne in mind 
clearly the confusion is easily avoided. After hav¬ 
ing made, the order of commitment the learned 
Magistrate in this case went on to say that ho 
did not think it necessary to examine any of the 
witnesses mentioned in the list supplied under 
8. 211 , Criminal P. C., whereas he should have 
said that ho had considered the question whether 
any witnesses should be examined under 8 . 212 , 
Criminal P C. and has come to the conclusion 
that no such examination was necessary and then 
should have proceeded to make tho order of 
commitment. The reason why tho object is diffe- 
!SL W1 - h evidence taken after tho 

r" t . hl9 ;_^, hen evidence is taken under 

lwK m,nal u P - that i3 done with a to 
eee whethor a charge can be framed under s. 210 , 

bin Aia & r' ^ ut W ^ en *k 0 Magistrate exercises 
Jus d.scretmn whether after the charge has been 

b 9 io r * ?k Qu ^ examine the witnesses under 

to find does that with a view 

to find °ut whether he should make an order ol 

ISSl ° r “ L 0t \ Thi8 view which wo take is 
^ported by another decision of a Division Bench 

Wn „ C u l S 7 aii v. State in criminal 
Ht “ 9 ° f 1960 (cal.). This decision was 

Sis conclusion: h ° r6 the BenCh Cam ° tc 
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are substantial provisions of procedure and non-compliance 
with these is not curable by the provisions of b. 53 1 , 
Criminal P. C.” 

We find ourselves in complete agreement with the 
view expressed there. . 

[ 2 ] On this ground alone the commitment orderl 
should be set aside. 

[ 3 ] Two other points have been urged before 
us, one is that the examination of the accused 
under s. 209, Criminal P. C. had taken place at a 
time not justified by the terms of s. 209, Criminal 
P. C., the other is that under s. 208 , Criminal 
P. C., some of the witnesses intended to bo called 
by the defence on behalf of the accused were not 
allowed to be called by the Magistrate because 
they had been examined already and cross-exa¬ 
mined as prosecution witnesses. It is not necessary 
for us in this case to decide these two points as 
we are satisfied that on the first ground the peti¬ 
tioners should succeed. 

[4] The order of commitment of the Magistrate 
is therefore set aside and the rule is made absolute. 

[5] We would only wish to add that it means 
that up to the stage that the charge has been 
framed the proceedings are regular but after 
the charge had been framed all the rest of the 
order of commitment is set aside and the proceed¬ 
ings will continue from after the stage of tho 
framing of the charge. 

[6] Guha J.—I agree. 

BlK.S. Order set aside. 
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Chakravartti Ag. C. J. and G. N. Das J. 

Dudliewalla £ Co. Ltd _ Petitioner v. Govind- 

ravi Bameswarlal—Opposite Party. 

Supremo Court Appeal Tender Nos. C32 to 637 of 1952, 
D/- 21-5-1952 against the judgment of Iligh Court reported 
in A. I. R. 1952 Gil. 585. 

Limitation Act (1908), Art. 179 — Leave to appeal 
from revisional judgment of High Court — Limitation 
—Date of signing cost-sheet not material — (Calcutta 
High Court Appellate Side Rules, Ch. VI R. 8) — 
(Civil P. C. (1908), Ss. 2 (2) and 109)_(Constitution of 
India, Art. 133). 

In computing tho period of limitation for tho purpose 
of an application for leave to appeal to tho Supremo Court 
against a judgment of the High Court passed in its revi- 
sional jurisdiction, it is not possiblo to tako into account 
the date on which the Assistant Registrar may sign the 
cost-sheet, though it may bo necessary under R. 8 (4) of 
Ch. \1 of the Appellate Side Rules to filo tho cost-sheet, 
along with the application for leave to appeal as such a cost- 
sheet cannot be treated as a decree undor S. 2 (2), Civil 

... , (Paras 10 and 11] 

Anno. Lnn. Act, Art. 179, N. 3, 4; 

Civil P. O., S. 2 (2) N. 3. 

_ Ajnirbadhan Muklicrjee and Sudhir Kumar Bose—for 
Party 0ner ‘ ^ Pritis,t ^ ~ / or Opposite 

Chakravartti, Ag. C. J. — Thoso are six ap- 
plications for leavo to appeal to tho Supreme 
Court against a judgment passed by this Court in 
its civil revisional jurisdiction in six cases. Thoso 
cases were heard together. 

[ 2 ] The judgment was delivered on 14 - 1.1952 in 
all the six cases in the form of separate geotionB 
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of a single pronouncement ami the learned Judges 
signed the judgment at the end. The applicants 
for leave to appeal to the Supreme Court made 
their first application for a certified copy on 8-2- 
1952 and we are informed from the Bar that that 
application was for a copy of the judgment. The 
requisites were tiled on the same day and the copy 
was ready on the 12th of February next. Delivery 
of the copy was also taken on the same day. As 
the application was for a copy of the judgment, 
what was supplied was only a copy of the judg¬ 
ment. 

[3] It appears that on 21-4.1952 the applicants 
for leave to appeal to the Supreme Court made a 
second application for copy and we are informed 
that this time they wanted a copy of the decree. 
The requisites were filed on the same day and the 
copy was ready for delivery on the 25th or April 
next. Actually delivery was taken on the 23 th of 
April. As this time the application was for a copy 
of what was called the decree the office supplied a 
certified copy not merely of the judgment covering 
all the six cases signed l>y the learned Judge, but 
also a copy of the cost-sheet signed by an As*!?, 
taut Registrar of the Appellate Side on 8-2-1952. 

L-lJ The applications for leave were filed on 2-5- 
1952 but the office, besides pointing out several 
other defects of form also pointed out that the 
applicat ions were barred by time, inasmuch as more 
than ninety daysand the time allowable for obtain¬ 
ing a certified copy of the judgment had elapsed 
from the date of the judgment. It was, however, 
added that if the date on which the cost-sheet was 
signed by the Assistant Registrar was taken as the 
starting point of limitation or if the period bet¬ 
ween the date of the* judgment and the date on 
which the cost-sheet was signed was deducted, the 
applications would appear to be in time. As this 
was a matter which, in the opinion of the office, 
was a matter for decision by the Court, it was 
placed before us and we have heard the parties. 

[•5] It will appear from the dates which I have 
already mentioned that if the date on which the 
judgment was pronounced be taken as the starting 
point of limitation, the period of limitation for 
applying for leave to appeal to the Supreme Court 
had already expired before the second application 
for a certified copy was made on 21-4-1952. I do 
not know whether a discovery of that position was 
the cause for making the second application for a 
copy, not of the judgment but this time of the 
decree.’ If, however, the applicants are entitled 
in law to have the j>eriod of limitation computed 
from the later date on which the cost-sheet was 
signed, they are entitled to the benefit of such 
computation and the motive from which they 
made a second application for a copy will be en¬ 
tirely immaterial. 

[G] I arn, however, unable to hold that the date 
on which the Assistant Registrar signed the cosi- 
sheet is in any way material. The proposed appeal 
is goiDg to bo an appeal from a final order passed 
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by this Court in the exercise of its revisions! 
jurisdiction. The relevant Article in the Constitu¬ 
tion is Art. 133 and it mentions only “any judg¬ 
ment, decree or final order in a civil proceeding of 
a High Court and stops there. What paj>ers have 
to be filed along with a petition for leave to ap- 
]>ea! is indicated in li. * of chap, vi of the Rules 
of the Appellate Side ot this Court which deals 
with appeals to the Supreme Court. Mr. Mukher. 
jee who appeared on behalf of the petitioners re¬ 
lied upon el. 0) of n. s under which every petition 
tor leave to appeal to the Supreme Court must be 
accompanied by “certified copies of the judgment 
and decree complained of.” The contention ot 
Mr. Mukherjee was that the cost-sheet signed b> 
the Assistant Registrar was a decree and since 
under it. 8 (4) he was hound to tile a copy of the 
cost-sheet, limitation could not start to run 
against him before the date on which the cost-sheet 
was signed or. in any event, he was entitled to a 
deduction of the period between the date of the 
judgment and the date of the signature of the 
cost-sheet. 

IT I his argument assumes that the cost-sheet 
signed on 8-2-1952 by the Assistant Registrar is a 
decree and that it is a decree complained of by tint 
proposed appeal. In my opinion, it is neither. 

[8] The definition of ‘decree’ is well known and 
is to lx* found in s. 2 ( 2 ), Civil P. C. To recall the. 
familiar terms, a “decree” moans the formal ex¬ 
pression of an adjudication which, so far as regards 
the Court expressing it, conclusively determines 
the rights of the parties with regard to all or any 
of the matters in controversy in the suit. In the 
second place, under o. 20 , n. 7 of tho Code tin* 
decree must bear the date on which tho judgment 
was pronounced and must be signed by the Judge 
who passed the decree. The proceedings to which 
the proposed npi>eals relate were proceedings for 
the standardisation of the rents of several premi¬ 
ses and it is impossible to see how the rights ot 
the parties with regard to any of the matters in 
controversy in those proceedings could be said to 
have been adjudicated on by the cost-sheet signed 
by the Assistant Registrar. Nor is it easy to see 
how the cost-sheet signed by an Assistant Regis¬ 
trar can be or can have the force or effect of a 
decree in view of the clear provisions of o. 20, 
K. 7. Civil P. C. The fact that decrees drawn up 
in suits or appeals contain a statement of the costs 
awarded, need not mislead anyone, because those 
decrees are statutorily required to contain and do 
in fact contain particulars of the claim and tho 
Court’s determination of the matter. 

CoJ Mr. Mukherjee, however, contended that the 
cost-sheet should not be regarded separately and 
that the judgment pronounced by tho learned 
Judges, together with the cost-sheet, should bo taken 
as embodying the formal adjudication by the Court 
on the rights of tho parties with regard to matters 
in controversy in the proceedings concerned. On 
the argument of Mr. Mukhcrjeo wo would have 
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the curious result that a part of a decree is signed 
by the Judges of the Court, whereas another part 
is signed by a ministerial officer. I also enquired 
of Mr. Mukherjee whether, if he could not furnish 
any reason from the relevant provisions of law or 
any authority from any decided cases, he could 
at least refer us to some precedent when a propos¬ 
ed application for leave to appeal to the Supreme 
Court or to the Privy Council was thrown out on 
the ground that it was not accompanied by a copy 
of the cost-sheet or whether he could cite a case 
where the filing of the cost-sheet was insisted on. 
Mr. Mukherjee frankly conceded that he could not 
refer us to any such precedent or instance. 

[10] In my view, in computing the period of 
limitation for the purpose of an application for 
leave to appeal to the Supreme Court against a 
judgment of this Court, passed in its rcvisional 
jurisdiction, it is not possible to take into account 
the date on which the Assistant Registrar may 
sign the cost-sheet. 

[ill In the second place, even if we were to 
hold that the terms of R. 8 (4) of chap, vi of the 
Appellute Side Rules were sufficient to make it 
necessary that the cost-sheet in such a case must 
be filed along with the application for leave to 
appeal, it is further necessary to sec whether, on 
tho facts of this case, the cost-sheet can be regard, 
ed as “the decree complained of.” I have looked 
into tho grounds in the petitions of appeal and I 
do not find that as regards tho costs themselves 
any particular ground has been taken or that the 
cost-shcet as such is complained of at all. It is 
quite true that in order that the award of costs 
may be challenged, it is not necessary to take a 
specific ground, sinco should tho applicants suc¬ 
ceed in their appeals on tho merits, a reversal of 
the order for costs would consequentially follow. 
|«Qt if the applicants would insist that the cost, 
sheet must be taken into account in computing the 
imitation, they must not only establish 
that tho cost-shcot can be treated as a decree with- 
n the meaning of s. 2 ( 2 ), Civil P. C„ but also that 

(imnh?' 3 ? 00 / T S u 0r embodie3 an °^er which is 

nefi’nf ,°h f ' 1 h * ft ? already ma<,e il clear ^at 

nmthor of these tests is satisfied in the present 

opinion, the doubt felt by the office 

!u d Which the Assistant Registrar 
0 cosfc - 9 heet could not be taken into con. 
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SrlT °i uT t0 app ° al t0 the 4reme 
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Applications dismissed. 
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Xrisnigh Prosad Paul , Applicant v. Sicc<. 
Products LtlDefendant — Petitionci. 

Application No. 10 )0 of 10-30, I)/- 3-9-1051. 

Civil Procedure Code (1908). O. 6. R. 17 — Amend¬ 
ment of written statement — Amendment should be 
necessary to determine ‘*rcal controversy” — Consi¬ 
deration tor amendment of plaint and written statement 
are not same — Awarding of cost against amending 
party does not necessarily avoid prejudice. 

Amendment of »i plaint and amendment of a written 
statement, are not necessarily governed by exactly tin 
same principles. Some important, general principles uv» 
certainly common to both, such as tho application for 
amendme nt whether of a plaint or a written statement 
IT.iwt be lx.ua tide and must also I).-' for the purpose or 
determining “the real controversy’* iietween the parties and 
where it is just. But the rule that the plaintiff cannot l* 
allowed to amend his plaint so as to alter materially or 
substitute his cause of action or the n uiuv of his claim 
has necessarily no counterpart in the law relating io 
amendment of the defence or the written statement. Ad. 
ding a new ground of defence or substituting or altering a 
defence does not raise the same problem as adding, alter¬ 
ing or substitutinga new cause of action. Hence the Courts 
are inclined to he more liberal in allowing amendment.of 
defence than of plaint and questions of prejudice are ks-- 
likely to ojvrate with same rigour in the former than in 
the latter case. 

But nevertheless no amendment of a defence or written 
statement should be allowed which is no answer to th« 
plaint and the cause of action pleaded therein. An im¬ 
material and useless amendment should not be permitted 
by the Court. Nor does the Court allow amendment bv 
introduction in the written statement of a stale and unten¬ 
able set-off. These conclusions follow naturally from tin 
"real controversy” rule in O. 6, It. 17. 

The governing consideration in an application to amend 
the written statement should be how far, if at nil the pro¬ 
posed amendment of the defence is necessary to determine 
the “real controversy” lx?tween the parties. If that test i- 
not satisfied then the amendment should not bo allowed 
even ou theground that tlicrccan be no rail prejudice by the 
amendment and that the costs awarded against the amen- 
ding party will act as the panacea for any possible ineon- 
vcmeuce occasioned by the amendment. There is nlwuy* 
legal prejudice when irrelevant matters arc allowed to bo 
introduced by amendment. 

The primary duty of a Court in deciding an application 
for amendment is not discharged by laying unction to it*, 
conscience with the thought that tho order will not pro- 
judice any party. The Court has the more positive dut v 
to decide whether the proposed amendment is necessary to 
determine the real controversy between tho parties. Nor 
“ £ r f ,mnry . ^deration in such an application, to 
award costs against the amending party. Tho Courts do 

ra.inncl V 50 “ mmercial a to be mere insti¬ 

tutions for dispensing costs without deciding tho merits 

aenuinlnnl FTP 1 >** *" "^termini™thV- 
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btSSis^feT v! C ° stS - Tho "real controversy* test 
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Poiwn.ol amendment of pleadings. No amendment should 
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Anno: Civil P. C., O. G, R. 17, N. 2, H,™? 10 ' 

O. P. Ear—for Applicant. 

REFERENCE 
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[2J In this application the defendant asks for 
amendment of its written statement after about 
live years. The suit was tiled in 1946 and so was 
the written statement. I am satisfied that this 
application is not bona fide and the unusual delay 
is not explained by the affidavits. 

[a] An attempt to explain the Ion*’ period of 
five years is made in paras. 3 and 4 of the petition 
of the defendant company. The substance of that 
explanation is that some of the officers of the de¬ 
fendant company were alleged to have committed 
certain offences under the Defence of India Act 
and the Iron and Steel Control Order and in con¬ 
nection with the investigation of the case all 
books, pajiers and documents including the files 
relating to the disputes in the suit were taken 
over by the police. But even then these cases 
ended in the acquittal of the officers in July 

1950. For the period from July 1950 until 11-7-1951 
just about a year, no explanation is offered. 

In para. 4 of the petition it is alleged that 
while the cases were pending the papers remained 
in the custody of the police. But surely the causes 
cannot be said to be pending when the defendant 
company’s officers were acquitted and as stated in 
para. 3 of the ]>otition the olficers were acquitted 
in July 1950. In para. 4 of the petition it is alleged 
that the papers were made available to the defen¬ 
dant in the early part of 1951. No fact is stated in 
the petition or aflidavit-in-reply to explain why 
all this time from July 1950 to early part of 1951 
was taken for the defendant company to get the 
papers and nothing is shown what attempts or 
steps in that time were taken and on what dates 
for the recovery of such papers. What that early 
part of 1951 means is not stated but in any event 
this present application was not made until 11 - 7 - 

1951, which is a very significant date. 

This suit was once decreed on 29-3-1950 against 
the defendant. The decree was set aside on 15 - 5 - 
1950 and the suit was restored. On 5-6-1951 the 
plaintiff’s counsel mentioned the matter before my 
learned brother Sarkar J. for an early date of 
hearing and one month’s time was given for the 
suit to appear in the peremptory list on 9-7-1951. 
Nothing was done even during this period of one 
month when the suit was under special order 
directed to be put on the list on 9-7-1951. The suit 
ultimately appeared on 10-7-1951 in the daily list. 
It was then, after the suit had appeared on the 
daily list for disposal that the defendant company 
thought of taking out the present summons. This 
summons was taken out on the very following day 
after the suit had appeared in the list on 10-7-1951. 
These dates do not support the defendant’s rather 
laboured explanations for the delay offered in 
paras. 3 and 4 of the petition on the basis of cases 
with the Government and the acquittal of the 
officers of the defendant company in July 1950 and 
papers being made available in the early part of 
1951. I am unable to believe that these assertions 
made in paras. 3 and 4 of the petition are at all 
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bona fide. To me it appears that the only pur¬ 
pose of this application is to harass the plaintiff 
and delay the final hearing of this five year old 
commercial suit. 

[4] On the merits of the amendments proposed 
the case of the defendant company should in my 
opinion also fail. The proposed amendments are 
shown in red ink in the schedule to the petition. 

[5] The proposed amendments require to be 
analysed in order to show their nature and 
character. 

They plead in great details certain contracts 
which the defendant company had with the 
Governor-General-in-Council for supplying diverse 
quantity of Block Tackle and Pulley Blocks. The 
terms are set out in detail. Paragraphs 1 , 2 and 3 
are all new amendments which do not find a place 
in the original written statement. The next 
amendment that has been proposed is in para. 6 
where the defendant company states that the 
plaintiff failed and neglected to fabricate and/or 
manufacture the said goods as a result where¬ 
of the defendants contract with the Governor- 
General-in-Council was abruptly terminated in¬ 
dicting huge loss to the defendant. There was not 
a word of pleading to this effect in the original writ¬ 
ten statement. The proposed amendment claims 
to reserve the right to proceed against the plaintiff 
for the recovery of such loss after final adjustment 
of account with the Union of India which adjust¬ 
ment is still said to be pending. Thereafter in the 
new para. 7 one of the vital admissions made in 
the original written statement is completely delet¬ 
ed. That part of the original written statement 
which pleads that the defendant has already paid 
a portion of the price of the goods retained by the 
defendant, and that at all material times the de¬ 
fendant was and still is ready and willing to pay 
the price of the balance of the goods so retained 
and to return to the plaintiff the rejected goods is 
now proposed to be deleted by the amendment 
sought. The whole of that pleading is now struck 
off and in its place something new is substituted 
to the effect that the plaintiff failed and neglected 
to fabricate and supply the goods in time and 
therefore committed breach of the agreement. 
Here again it is pleaded that on proper accounts 
being taken a large sum of money would be due 
to the defendant for which the defendant reserves 
the right to file a separate suit. Such right of suit 
even if such claim could be made is of course now 
barred by limitation. 

[7] The plaint in this suit has claimed the 
balance of price on the basis of goods sold and 
delivered by the plaintiff to the defendant. In 
that context either the proposed amendment in 
the written statement is relevant or it is not. If it 
is irrelevant then the amendment is unnecessary 
and cannot be allowed because that is not neces¬ 
sary to determine “the real controversy” between 
the parties under o. 6, n. 17, .Civil F. C. If it is 
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relevant, it has only attempted to introduce en¬ 
tirely a new term in the contract by suggesting 
that its contract with the Government and the 
specification mentioned therein was the controll¬ 
ing factor in the contract between the plaintiff 
and the defendant. That is taking and pleading an 
entirely new defence. Even then I would have 
been prepared for reasons, 1 will presently state, 
to allow that amendment. But to suggest that such 
a defence could not have been taken by the defen¬ 
dant because of cases pending with the Govern¬ 
ment and because of the papers which are said to 
have been taken charge of by the police is an 
attempt to overreach the Court. 1 therefore dis¬ 
allow such amendment. 

[8] The second amendment proposing to delete 
the admission that the defendant had been willing 
to pay the price of the balance of the goods re¬ 
turned and to return the rejected goods to the 
plaintiff is again a signal departure from the 
original defence. I cannot imagine how such with¬ 
drawal of defence can be said to depend on the 
papers taken charge of by the police. That again 
goes to show in my opinion that the application is 
not bona fide and the explanation for the delay is 
a mere excuse. 

[93 Some authorities on amendment of plaint 
have been placed before me. The general princi¬ 
ples are sufficiently clear and repetition of well- 
known authorities is not called for. 

[ 10 ] It is necessary, however, to observe that 
amendment of a plaint and amendment of a writ¬ 
ten statement nrc not necessarily governed by 
exactly the same principles. Some important 
igeneral principles aro certainly common to both, 
■such as the application for amendment whether of 
a plaint or a written statement must be bona fide 
and must also bo for the purpose of determining 
"the real controversy” between the parties and 
whore it is just under o. 6, it. 17, Civil P. C. But 
|tho rulo that the plaintiff cannot bo allowed to 
lamend his plaint so as to alter materially or subs. 
Jtitutc his cause of action or the nature of his 
claim has necessarily no counterpart in the law 
relating to amendment of the defence or the writ, 
ten statement. Adding a new ground of defence or 
[substituting or altering a defence does not raise 
the same problem as adding, altering or substitut¬ 
ing a new cause of action. Hence the Courts arc 
[inclined to be more liberal in allowing amend¬ 
ment of defence than of plaint and questions pf 
prejudice are less likely to operate with same 
'rigour in the former than in the latter case. 

[ill But nevertheless no amendment of a de¬ 
fence or written statement should be allowed 
which is no answer to the plaint and the cause of 
action pleaded therein. An immaterial and useless 
amendment should not bo permitted by the Court. 
Nor does the Court allow amendment by introduc¬ 
tion in tho written statement of a stale and un- 
jwnablo sot off as attempted in this application. 
•These conclusions follow naturally from tho "real 
1953 0&1./8 & 4 


controversy" rule in o. 6, R. 17 of the Code and 
no authority is needed in support thereof. But if 1 
any authorities are needed, they are collected at 
p. 481 of the Annual Practice (1944 Edn.) under 
the heading "Immaterial and useless amendments” 
to which reference may be made. 

f 12 j The governing consideration in an applica¬ 
tion to amend the written statement should be 
how far, if at all the proposed amendment of the 
defence is necessary to determine the "real con¬ 
troversy" between the parties. If that test is not 
satisfied, then the amendment should not be allow- 
ed, even on the ground that there can be no real 
prejudice by the amendment and that the costs 
awarded against the amending party will act as: 
the panacea for any possible inconvenience occa¬ 
sioned by the amendment. There is always legal 
prejudice when irrelevant matters are allowed to' 
lx- introduced by amendment. 

Bowen L. J.’s famous dictum in Cropper v. 
Smith, (1SS4) 26 ch. D. 700 at p. 711 “there is ono 
panacea which heals every sore in litigation and 
that is costs” has all the lure of a dogma and 
therefore carries the usual defect of an ever-em¬ 
phasised statement. It has been not a little res¬ 
ponsible for the prevailing casual treatment by 
Courts of applications for amendment under the 
false comfort of costs being the universal remedy. 
Tho primary duty of a Court in deciding an appli¬ 
cation for amendment is not discharged by laying 
unction to its conscience with the thought that the 
order will not prejudice any party. The Court has 
the more positive duty to decide whether the pro¬ 
posed amendment is necessary to determine tho 
real controversy between the parties. Nor is the 
primary consideration in such an application, to 
award costs against the amending party. The 
Courts do not exist for so commercial a purpose as 
to be mere institutions for dispensing costs with¬ 
out deciding the merits. They exist primarily for 
the justice of determining the genuine and real 
disputes between the parties and incidentally for 
awarding costs. The “real controversy” test is tho 
basic test which governs the Courts' unchartered 
powers of amendment of pleadings. No amend¬ 
ment in my judgment should be allowed when the 
amendment does not satisfy this cardinal test. 

[is] I am, therefore, unable to accedo to the 
final argument of tho learned counsel for the 
applicant, that whatever the merits may bo of the 
• proposed amendments, I should allow the amend- 
raent irrespective of their relevance on tho real 
controversy between tho parties herein and satisfy 
myself by awarding costs against his client the 
applicant. 

[14] I am not satisfied at all either on the morits 
or the bona fidcs of this application. For the 
reasons I have stated I dismiss this application 
with costs. I certify this Chamber Summons to bo 
a fit one for the employment of counsel. 

BlR.O.D. Application dismissed. 
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R. P. Mookerjee and Lahiri JJ. 

Nitish Chandra and another — Appellants v. 
Promodc Kumar and others — Respondents. 

Civil Rule No. 19 oi 1951. D/. 5-9-1951. 

(a) Partition Act (1893), Ss. 3 and 8— Order rcject- 
ing application under S. 3—Appeal against. 

An order rejecting an application un ler S. 3 cannot l>e 
said to be a decree within the meaning of S. 8 an l there¬ 
fore an appeal is not maintainable against the order. 

[Dura 9] 

Anno. Partition Act, S. S N. 1 Pt. 2 

(b) Partition Act (1893), Ss. 2 and 3 — Application 
under S. 3—Time limit. 

An application under S. 3 could b? male at any time 
after tlie request is made under S. 2 and before a sale has 
actually been held under S. 2 : A I K 1925 Mad. 1234, 
Dissent. [Para 12] 

Anno. Partition Act, S. 3 X. 1. 

(c) Partition Act (1893), Ss. 2 and 3 — Order under 
S. 2 —Setting aside oi. 

An order under S. 2 is dependent upon a further order 
made under S. 3. If the Court makes an order under S. 3, 
the order for sale under S. 2 will disappear, and is not 
required to he set aside by appropriate proceedings. 

•Para 13] 

Anno. Partition Act, S. 3 N. 1. 

(d) Partition Act (1893). Ss. 2 and 3 — Valuation 
made for sale under S. 2—Need for Ircsh valuation for 
sale under S. 3. 

The valuation made by the Commissioner for the pur¬ 
pose of Mile under S. 2 cannot be accepted for the purpose 
of sale under S. 3. A fresh valuation must be made for 
the purpose. [Para 17] 

Anno. Partition Act, S. 3 N. 1. 

(c) Interpretation of Statutes—Sections should ordi¬ 
narily be interpreted as they stand without the addi¬ 
tion of any word. [Para 21] 

Anno. C. P. C. Preamble N. 7. 

Sankar banerjee, Standing Counsel; A. X. hoy , Jaj - 
nesicar Majumdar , lienoy Krishna Ghosh d)Mihir Kumar 
Sarkar—for Appellants; At id Chandra Gupta, Indu Pro. 
kash Chatterjee t Nirmal Chandra Chakravarti , Kalin, 
dra Nath Mitra, Anukul Chandra Dutta — (for Xo. J); 
Saroj Kumar Chatterjee, Sudhir Chandra Majumdar — 
(for No. V); Sambhu Nath Raid—(for No. 4); Chandra 
Sekhar Sen , Krishna Prosad Hose , Prasanta Kumar 
Ghose—(for No. 0); and Narcndra Nath Choudhury — 
(for No. ?)—for Respondents. 
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Lahiri J. —This is an appeal by plaintiffs l 
and 2 in a suit for partition, and it is directed 
against an order, dated 8th July 1950, made by 
Sri P. N. Lahiri, Subordinate Judge, First Court, 
24 Parganas, refusing the application of plaintiffs 
1 and 2 under s. 3, Partition Act Uct no. 4 of 
1893). 

[ 2 ] The subject-matter of dispute is premises 
no. 25a, Harish Mukherjee Road, which is the 
dwelling house of the partie?. A preliminary de¬ 
cree was passed on 25th January 1949, holding 
that plaintiffs 1, 2 and 3, and defendants 1, 2 and 
6 hud one-seventh share each in the dwelling 
house, and defendants 3, 4 and 5 jointly had one- 
seventh share. 


A. I. R. 

[3l After the passing of the preliminary decree, 
the Court appointed a Commissioner for the pur¬ 
pose of ascertaining whether the dwelling house 
could he partitioned amongst the seven co-sharcrs. 
The Commissioner submitted a report stating that 
it was not possible to divide the dwelling house 
by metes and bounds into seven allotments. Some 
of the co-sharcrs agreed to take a joint allotment 
before the Commissioner hut two of them subse¬ 
quently resiled from that position. 

[4 On 14th January 1950, defendant 2 filed a 
!>otitioii with a prayer that the entire house should 
ho put up to sale under s. 2 . Partition Act; and it 
appears that this petition was supported by some 
other co-sharcrs. 

[5] On 25th January 1950, the learned Subordi. 
nate Judge recorde d an order which runs o.s fol¬ 
lows : 

"Co-sharcrs owning five-s3\eiiths share are now pressing 
for sale. The Commissioner was asked to explore the 
possibilities of pirtition when the four-sevenths eo-.sharers 
wanted to take a joint allotment. As that arrangement 
has failed, 1 do not consider that partition will he feasible 
.... I therefore direct a sale of the Rhowanipore pro¬ 
perty.” 

[6: This order was evidently made under s. 2 , 
Partition Act. 

[7] On 8th July 1950, plaintiffs 1 and 2 filed an 
application for buying up the shares of the co-sharcrs 
at whose instance the order for sale under s. 2 r 
Partition Act was made, and this application was 
filed under the provisions of s. 3, Partition Act. The 
Court below held that as there had already been an 
order under s. 2, Partition Act, the application 
under s. 3 of the said Act was not maintainable, 
and it accordingly rejected that application. 
Against this order, plaintiffs 1 and 2 have filed 
the present appeal. 

[8] On behalf of the respondent, Mr. Gupta lma 
raised a preliminary objection as to the maintain¬ 
ability of the appeal. It has been argued that an 
order for sale made under s. 3, Partition Act, is to 
lie deemed to be a decree under s. 8, Partition Act, 
but an order rejecting an application under s. 3 
cannot be said to be a decree within the meaning 
of s. 8. 

[9] In support of this proposition, Mr. Gupta 
has relied upon the decision in Bhnltan Mohan 
v. Brojendra Chandra , 45 cal. w. N. 74, where a 
Division Bench of this Court has held that there- 
is nothing in s. 8, Partition Act, to indicate that 
an order rejecting an application for sale should 
be deemed to be a decree. Although this was a 
case under s. 4, Partition Act, wo think that the 
reasons given by the learned Judge apply with 
equal force to the case of an order rejecting an 
application under s. 3, Partition Act. We accord¬ 
ingly uphold the preliminary objection and hold 
that the appeal is not maintainable. 

[lol The next question is whether the memo¬ 
randum of appeal is to be treated as an applica¬ 
tion for revision under s. 115, Civil P. C. In the 
circumstances of this case, we have come to the 
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conclusion that we should give the appellants an 
opportunity of treating the memorandum of ap¬ 
peal into a petition of revision, and we have heard 
the learned Advocates on both sides on that foot¬ 
ing. 

[11] On behalf of the petitioners, it is contended 
that the learned Subordinate Judge failed to exer¬ 
cise a jurisdiction vested in him by law in coming 
to the conclusion that an application under s. a. 
Partition Act, does not lie after an order for sale 
has been made under s. 2 of the Act. 

[ua] Section 3 (l), Partition Act, runs as fol¬ 
lows: 

“If, in any case in which the Court is requested under 
the last foregoing section to direct a sale, any other share¬ 
holder applies for leave to buy at a valuation the share or 
shares of the party or parties asking for a Side the Court 
shall order a valuation of the share or shares in such 
manner as it may think fit and oiler to sell the same to 
6uch shareholder at the price so ascertained. . . 

[ 12 ] On a plain reading of the section, it seems 


Mooterjee J. in Mamie Lai v. Putin Behari, 
a. i. R. 1950 cal. 431, whore after a review of the 
decisions of this find other High Courts aud the 
different sections of the Partition Act, my learned 
brother came to the conclusion that the provisions 
of ss. 2, 3 and 4, Partition Act should be liberally 
construed, and it was definitely held in that case 
that there is no reason why before the sale actually 
takes place under s. 2 , Partition Act, it will not he 
open to the co-sharers to exercise the option which 
is given to them under s. 3 of the Act. 

[ 16 ] We accordingly hold that the view taken 
by the Subordinate Judge as to the scope of s. 3, 
Partition Act, is wrong. The application for revi¬ 
sion must be allowed aud the order of the learned 
Subordinate Judge, dated 8-7-1950, should be set- 
aside. The learned Subordinate Judge is directed 
to make a valuation of the shares of the parties 
who asked for sale and to offer to sell the house 
to plaintiffs 1 aud 2 at the price so ascertained. 


to us that an application under s. 3 can be filed 
after the request has been made to the Court under 
s. 2, Partition Act. The section does not provide 
for any limit of time after which the application 
cannot be entertained. In these circumstances, 
on a plain reading of the section we would hold 
that an application under s. 3 could be made at 
any time after the request is made under s. 2 and 
before a sale 1ms actually been held under s. 2 . 

[13] Mr. Gupta appearing for the opjxjsitc 
parties has argued that an order under s. 2 , Parti- 
tion Act, is a decree, and if that decree is not sot 
aside by appropriate proceedings, it cannot be set 
aside merely by an application under S. 3 . We are 
afraid that we are unable to accept this view. An 
order under s. 2 , Partition Act, is dependent upon 
a further order made under s. 3 of the said Act. If 
the Court makes an order under S. 3, the order for 
sale under s. 2 will disappear. 

[14] Relianco is also placed upon the decision of 
the Madras High Court in Angamuthu Mudaliar 
v. Ha na Mudaliar, 48 Mad. 920, where it has been 
Held that the proper time to apply under s. 3 is 
after the request has been made by co-sharers 
owning a mmety share or upwards that the property 
should bo sold under s. 2 , and “before a Court 
makes an order under s. 2 .” In our opinion, this 
decision proceeds upon a narrow construction of 

Si M° rds ’ before a ^rt makes an order¬ 
s' a l 9 ', ’ ar !i n °A5° be foutul in s - 3 - A11 that 
. requires is that the application should he filed 

S/AT? T T" "■**> “-sharers 

Sw 8 ° f . ‘ he AC ‘- In th0 absence of any 
E™" pr °. vl8,m in 8. s, we are unable to bold 

5! t of iimo whe “ th » “ppii“- 

W iu* ft"*? T ‘ h “ seotion iB ‘he date 

accordinaW th S' Under s - 2 is made - We are 
SSaS aCCept the viow of fche Madras 

TSC “ to th ® ^ of 8. 3, Partition Act. 
Act whS JLT 83 the 8Cope of 8 - 3 - Partition 
sion tv r ha 7® teken 18 by the deoi- 

Sm 0t thl8 °"" 1 6™ by my learied brother 


[17] The valuation which was made by the 
commissioner was for the purpose of sale under 
s. 2 , Partition Act. That valuation cannot be 
accepted for flip purpose of sale under s. 3. This 
valuation under s. 3 must be made afresh by the 
appointment of a commissioner. On receipt of the 
commissioner’s report, tho learned Subordinate 
Judge will boar the parties on the question of 
valuation and fix a valuation under s. 3 , Parti¬ 
tion Act. 

U8] As the petitioners have misconceived their 
remedy, they arc not entitled to any costs of this 
Court. 

[19] R. P. Mookerjce J. _ I agree. As I havo 
already expressed ray views in an earlier decision 
in Manik Lai v. Palin Behari, a. i. r. 1950 
cal. 431, I shall add only n few words. 

[ 20 ] The only question raised in the case before 
us is whether after an order bus been nmdo under 
s. 2 , Partition Act, it is competent for the Court to 
entertain an application under s. 3 of the samo Act 
There is no doubt that tho jurisdiction of the 
C ourt to entertain an application under s. 3 begins 
only after a request has been made, as envisaged 
in s. 2 of the Act. There is no other limit put 
under 3 . 3 as to within which time such an appli¬ 
cation may be made. Relianco has been placed 
upon Angamuthu Mudaliar v. Batna Mudaliar 

Tn,W X aD , d ‘ k appears that the learned 
Judges introduced certain words into s. 3 to limit 

be made ^ Which snch an ^cation can 

[ 2 1] It is one of tho fundamental rules of in- 
to pretation that tho sections should ordinarily bo 

invTi T a / they T f fcan<1 witboufc tb e addition of 
any word. If s. 3, Partition Act, can reasonably be 

nterpreted without tho importation of such words 

nXi J 6 P i'° per for the to introduce 
limitations based upon such new words so as to 

make it impossible for an application to bo made 
a£ er a particular date. 


A. I. R. 
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[ 2 * 2 ] As has been pointed out by my learned 
brother any time before the sale, directed under 
s. 2, actually takes place, it is open to the Court 
to entertain an application under s. 3 and to pass 
a proper order if the conditions imposed in s. 3 are 
satisfied. The very purpose for which the provi¬ 
sions contained in ss. 2 , 3 and 6, Partition Act, 
were introduced was to give a special privilege to 
the co-sharers over an outsider coming into the 
picture, even though the interest of the cosharers 
as a body might have been better served by not 
introducing the provisions as contained in ss. 2 and 
3. It is not for us to consider whether such provi¬ 
sions ought to have been made by the Legislature. 
We are required only to interpret the provisions, 
and to give effect to the intention of the Legis- 
lature. When there is no restriction imposed by 
the Legislature, it is not competent for the Court 
to introduce such restrictions in s. 3. An appli¬ 
cation under s. 3 may be entertained by the 
Court on fulfilment of the conditions imposed 
therein until and uidess the sale has already 
taken place. 

[23] I agree with the order and directions given 
for fixing the valuation anew. The valuation 
which was fixed previously was for the purpose of 
having a reserve price over which outsiders would 
be required to bid. In the case of a sale under 
s. 3, the cosharer becomes entitled to get the pro- 
]>erty at the valuation fixed by the Court. That 
requires a very careful decision by the Court as 
the interest of all the co-sharers must be borne in 
mind when fixing such a price for the purpose of 
s. 3. It is, therefore, only reasonable that the 
learned Subordinate Judge will take further steps 
for fixing the price under s. 3 as provided under 
the law. He will also give an opportunity to the 
parties to be heard before he fixes the price as 
under that section. 

BlV.R.B. Revision allowed. 
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Chakravartti and Sinha JJ. 

Hind Estate Ltd . — Petitioner v. Grant 
James Ltd - Opposite Party . 

Civil Rcvn. Cases Nos. 3265 and 3267 of 1051, D/- 
25-4-1052. 

(a) Civil P. C. (1908). O. 41. R. 33- Applicability- 
Interference in favour of single respondent. 

Order 41. R. 33 applies only to cases where one or some 
nt least of the plaintiffs or defendants have appealed and 
in such a case the appellate Court can interfere in favour 
of p.nv or all of the non-appealing respondents or respon¬ 
dents'who have not preferred any cross-objections. Where 
there is a single respondent and he has not appealed, nor 
has he filed any cross-objection, O. 41, R. 33 docs not 
empower the appelbite Court to interfere in favour of such 
A respondent: A. 1. II. 1035 Cal 453 and A. I. R. 1939 Cal. 
582, Foil [ pftra 1G ] 

Anno. C. P. C., 0. 41, R. 33, N. 6, Pts. 14 to 16. 

(b) Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (17 of 1950), 
Sch. A, Para 4—Scope — Scaling up of standard rent. 


Paragraph 4 of Sch. A does not prescribe method of 
assessment for cises where the applicant for the standar¬ 
disation of rent is a sub-tenant. That paragraph only pres¬ 
cribes the maximum limit which the standard rent tixed 
for the sub-tenant must not exceed. It comes into opera¬ 
tion onlv after the standard rent has been fixed by the 
application of principles to be found in other provisions of 
the Act aud it is to be applied by way of a check in order 
to sec that the standard rent, otherwise determined, does 
not go beyond the maximum prescribed by the paragraph, 
li it does exceed that maximum, it has then to be scaled 
down. But the paragraph does not provide or require that 
if the standard rent, otherwise determine!, falls below the 
maximum prescribed by para. 4 it has to be scaled up so 
that it may reach the prescribed maximum limit. 

[Para 17] 

(c) Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (17 of 1950), S. 9 
and Sch. A — Standard rent — Determination of— 
Methods—Duty of Rent Controller. 

The Act prescribes no one methol of determining the 
standard rent, but provides a variety of methods to be 
followed respectively, in a variety of circumstances. The 
first task of the Rent Controller is, therefore, to ascertain 
what the special facts of the case are and then to seo 
which of the many provisions of S. 9 or Sch. A is attracted. 
(Scheme of the Act indicated.) [Para 19] 

(d) Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (17 of 1950), S. 9 
— Strict rules of pleading are not to be insisted — But 
proof of facts necessary. 

It will probably not be right to inisist on the strict 
rules of pleading in a ci>e under the Rent Control Act, but 
if a tenant will not plead, he must at least prove the facts 
which are necessary for him to establish if he is to succeed. 

(Para 21] 

(c) Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (17 of 1950), S. 5 
and Sch. A, Par 2 4 — Intermediate tenant holding 
under lease coming under S. 5—Effect. 

Even if para. 4 of Sch. A cannot be appliel in cases 
where the intermediate tenant hoi Is unler a lease coiniDg 
unler S. 5, the only effect will be that in such cases the 
standard rent fixed for the sub-tenant by applying the 
provisions relevant to his case cannot be checked by 
reference to the maximum prescribed in the paragraph. 

[Para 24] 

({) Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (17 of 1950), 
S. 9 (2)—Rent on prescribed date ascertainable — It is 
not permissible to take into consideration standard 
rent of similar houses in neighbourhood : (1942) 2 All 
E. R. 507, Pel on. — Per Sinha J. [Para 38] 

Mamndra Katli Ghosh, Sihlas Ghosh and .4nif Kwnar 
Sett—for Petitioner ; Sudhangsu Kumar Sen—for Opi w- 
sitc Party. 

REFERENCES : Courtward/Chronological/ Paras. 

(’35) 39 Cil W N 420 : (A I R 1935 Cal 45S) 16 

(’39) 69 Cal L J 385 : (AIR 1939 Cal 582) 16 

C52) Civil Revn. No. 3260 of 1951 : (56 Cal W N 543). 

17, 22 

(1942) 2 All E R 567 38 

(1945) K B 400 : (114 L J K B 350) 29 

Chakravartti J. —These are two Rules directed 
against an order dated 29th August 1951, passed 
by Sri Syamadas Chatterjee, First Additional 
Subordinate Judge, Alipore, modifying a common 
order dated 8th January 1951, passed by the Addi¬ 
tional Rent Controller, Sri K. V. Chattoraj, by 
which he fixed the standard rent for two tenan¬ 
cies on applications made by the respective 
tenants. The petitioner in the Rules before us i3 
the landlord. 
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[ 2 ] The tenancies are in respect of two suites of 
rooms in premises no. 220 , l, Lower Circular Road, 
which appears to be a large and luxuriously con¬ 
structed building. In the case out of which Rule 
no. 3265 arises, the tcuant is Grant James Limited 
and the suite occupied by the Company is situated on 
the fourth floor and consists of four living rooms 
with mosaic floor and colour-wash walls, two bath 
rooms with necessary fittings, one passage room, 
one vorandah and one kitchen. The total floor 
space is 1256 sq. ft. In the case out of which Rule 
no. 3267 arises, the tenant is one Mr. M. M. Berger 
and the suite occupied by him is situated on the 
third floor, consisting of the same number of 
similar rooms, but slightly less spacious. The total 
floor space occupied by this suite is 1204 sq. ft. 
The contract rent in the case of each of these 
tenancies is rs. 225 per month. 

[3l The landlord of the tenants is Hind Estate 
Limited, which, in its turn, is a lessee of the 
building, holding, it is alleged, under a lease which 
covers premises no. 220/l, Lower Circular Road 
and several other buildings. 

[4] Both the tenants made applications for the 
standardisation of their rents on 19-9-1950, through 
a common Pleader and from the contents of their 
applications and the language in which they are 
expressed, it would seem that they were acting in 
concert. The only allegation made in the applica¬ 
tions was that the landlord company had obtained 
a lease of several buildings, including premises 
no. 220/1, Lower Circular Road, at a consolidated 
monthly rent of Rs. 2400 whereas it was realising 
about rs. 2000 from premises no. 220/1 , Lower 
Circular Road, alone. It was added that the rents 
charged in respect of the tenancies were exorbi¬ 
tant and considerably higher than the rents paid 
for similar premises in the locality. The sugges¬ 
tion made by tho applicants themselves was that 

the fair rent would bo rs. 100 per month in each 
case. 


[5] It would appear that all that the applican 
wanted by their applications was that in view 
tho rent paid by their immediate landlord, tl 
rent paid by themselves should bo scaled down 
accordance with the provisions of para. 4 of seh. 
to the West Bengal Premises Rent Control Ac 
i960. Iho actual prayer, however, was in a gen 
rai form for standardisation of tho rent and tl 
applications were styled as applications “and 
s. 9 of the Act, read with para. 4, sch. a.” 

L6J The written statement filed by tho landloi 
vjmpany is a study in avoidanco and prevarie 
«on. it simply stated that the rent payable : 
respect of the tenancies was not oxcessive, thi 

wLa w leaS ° , referred t0 b y the applican 
£ould speak for itself and that tho Company ha 

“ Pay various other impositions in addition to tl 

SfOf 2400 in r <*Pect of the lease taken I 

GoniJi 8 r 08 ^. Was , sont to Additional Rei 
stroller for disposal and on 29-9-1950. ho mac 


an order for an inspection of the whole building. 
The Inspector, however, was unable to obtain 
access to all the suites and on his reporting his 
difficulty to the Additional Rent Controller, the 
latter made an order on 7-12-19-51, directing the 
landlord Company to produce its lease and also to 
supply the names of the sub-tenants so that the 
applicants might take out notices against them 
under s. 31 of the Act for allowing an inspection. 
No lease or copy of the lease was ever produced, 
nor were tho names of the sub-tenants supplied. 
On the other hand, the Company failed to appear 
at all on the next two dates of hearing and when 
at last a ricader appeared on its behalf on 3-1-1951, 
it was only to ask for a long adjournment. Tho 
Additional Rent Controller had occasion to remark 
that the landlord Company was deliberately trying 
to obstruct the standardisation of rent and to 
delay the disposal of the proceedings. No strictures 
were ever better deserved. 


[8] The Additional Rent Controller disposed of 
the cases on 8-1-1951, and fixed the standard rent 
in each case at ns. 100 per month. That he did by 
determining the standard rent payable by tho 
landlord Company in respect of each of the pre¬ 
mise’s and adding thereto a further six and a 
quarter per cent, thereof under the provisions of 
para. 4 of sch. a to the Act. In determining tho 
standard rent payable by the landlord Company, 
the Additional Rent Controller proceeded by way 
of ascertaining tho reasonable rent from the rent 
prevailing in the locality in respect of similar 
promises. 

[9] From that decision of tho Additional Rent 
Controller, tho landlord Company preferred two 
appeals. The learned First Additional Subordinate 
Judge of Aliporc, who came to deal with tho 
appeals, thought that the total floor space occu¬ 
pied by tho suites should be ascertained and also 
that tho Inspector should bo examined. In tho 
view, ho remanded tho case to tho Additional 
Rent Controller in order that tho floor spaco 
might be ascertained and an examination of tho 
Inspector hold. The Additional Rent Controller 
complied with those directions iu duo courso and 
returned his findings to the learned Additional 
Subordinate Judge. Those findings are to be found 
in an order dated 20-8-1951. 


liuj tYiien me 


n ,... rir punum*; ueioru u 

Additional Rent Controller on remand, tho lain 
lord Company mado an application for tho accep 
ance of tho lease ns additional ovidonco, but n< 
without protesting that tho Rent Controller hn 
no jurisdiction whatever to require it to produi 
the lease and that it was being compelled 
submit to an illegal requisition. Tho Assistai 
Rent Control er rejected tho application in tl 

anTfW .I thftt l lnge 1,6 h(Ul n0 USe for ,h0 leil! 

and that the caso had been remanded to him f< 

a very limited purpose, which did not indue 
reception of additional evidence. 
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ill. On Kd'ivi of the further findings of the 
* 

Additional Rent Controller, the learned Additional 
Subordinate Judge finally disposed of the appeals. 
He unheld the standard rent fixed for the landlord 
Company by the Additional Rent Controller, but 
disallowed the addition of a further six and a 
♦martyr t«.r an:, in the vi< w that Para. 4 of sch. ». 
•lid not apply to the case by reason of the provi¬ 
sions o: s. 5 of the Act. He. therefore, reduced 
the rent to ns. 94-2-0 in each case. although 
what he had before him was only an appeal by the 
landlord and no appeal or cross-objection by either 
of the tenants. It is against that order or the 
It^rncd Additional Subordinate Judge that the 
present Rules were taken out. 

[l a 2i At the very outset, we intimated to the 
learned Advocate appearing for the landlord 
Company that the jurisdiction under s. 32 U) f 

West Bengal Premises Rent Control (Temnorarv 

• • 

Provisions) Act. 1950. was only discretionary and 
his client could hardly expect this Court to exer¬ 
cise it in it? favour in view of its persistent refusal 
to co-operate with the Court by producing a docu¬ 
ment which was in its possession and by furnish¬ 
ing information which lay within its special 
knowledge. Mr. Ghosh made no attempt to defend 
the conduct of his client, but submitted that if. 
after hearing h : m. wo are satisfied that a case for 
re-trial had been made out. he would ask for an 
order of remand on behalf of his client on paying 
all costs of the opposite parties, so far incurred. 
He also assured us that if the cases were remand¬ 
ed. such recalcitrance on the part of his client as 
had occurred in the past, would do: occur 3gain. 
In view of that assurance given to us and aPo for 
the reason that both the orders complained of 
appeared to us to be erroneous, we decided to deal 
with the cases on the merits. 

: 13 J The principle according to which the au¬ 
thorities below assessed the standard rent in these 
cases is common to both of them, but as there 
are certain special joints about the judgment of 
the Additional Subordinate Judge, I shall deal 
first with that judgment. As I have stated, he 
had before him odIv two appeals by the landlord 
and yet he reduced the rent in favour of the 
tenants. He also purported to bold that para. 4 
of sch. a did not apply, although he himself held 
that the lease was not in evidence and was 
nowhere to \e found. It is clear that the learned 
Judge committed at least two palpable errors. 

14. The learned Judge rejected the contention 
of the landlord appellant that the Additional 
Rent Controller had wrongly refused to accept 
in evidence the lease filed by it. He observed 
that no lease had ever beeD filed and he had been 
unable to discover any lease, although he had 
closely examined the record. He added that there 
was nothing in the case to show that the atten¬ 
tion of the Additional Rent Controller was ever 
sough: to be drawn to any lease filed. It is not 
easy to understand what record the learned Judge 


“closely examined." As I have stated already, 
when the case was sent back on remand, the 
landlord corajany made an application to the 
Additional Rent Controller for reception of the 
lease as additional evidence and that application, 
together with the original lease annexed, is to be 
founi on the file. It is perfectly clear that what 
was argued More the learned Judge was that the 
Additional Rent Controller had been wrong in 
refusing to accept the lease as additional evidence. 
He misappreciated that argument and his exa¬ 
mination of the record also appears to have been 
very cursory, although he calls it very close. 

llol On the merits of the case, the learned 
Judge, as I have already stated, held that the 
landlord was not entitled to the addition oi a six 
and a quarter per cent to the standard rent 
payable by him. because, in view of the provisions 
of s. 5 of the Act. rara. 4 of sch. a would not 
apply to the case. Section -5 of the Act deals with 
leases executed after 1st December 1941, which 
are leases for not less than 15 years and not 
terminable at the will of the landlord. If, as the 
learned Judge himself states, the lease was 
nowhere to be found, it is impossible to see 
wherefrom he go: the terms of the lease on which 
he r>urpor;ed to act and by which alone s. 5 of 
the Ac: would be attrac:ed. 

It is true that Mrs. M. M. Berger, in her evi¬ 
dence. made some reference to the terms of the 
lease but, quite apart from the question as to 
whether the terms of a written lease could be 
proved by oral evidence, Mrs. Berger did not 
make any reference to any condition contained 
in the lease that the landlord would not be able 
to terminate it at his will during its currency. 
There was thus clearly no foundation for the 
view taken by the learned Judge. 

The next thing which the learned Judge 
proceeded to do was to give effect to his view of 
the landlord's lease and to reduce the rent in the 
manner I have already stated. Under what 
provision of the law he did so, it is difficult to 
understand. Section 32 (3) of the Act provides 
that appeals from orders of the Ren: Controller 
shall be treated as apjxals from orders under the 
Code of Civil Procedure. Order 43, R. 2, Civil 
P. C.. purports to lay down the procedure ap. 
plicalle to appeals from orders, but it merely 
says that the provisions of o. 41 shall apply. In 
o 41. the only provision relevant to the present 
question is R. 33 which empowers the appellate 
Court to modify the decree in favour of all or 
any of the respondents who may not have ap¬ 
pealed or filed a cross-objection. 

It is, however, firmly established, at least so 
far as this Court is concerned, that o. 41, R. 33 
applies only to cases where one or some at least 
of the plaintiffs or defendants have appealed and 
in such a case the appellate Court can interfere 
in favour of any or all of the non-appealing res¬ 
pondents or respondents who have not preferred 
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any cross-objecfcions. Where there is a single 
respondent and he has not appealed, nor has he 
filed any cross-objection, o. 41, R. 33 does not 
empower the appellate Court to interfere in favour 
of such a respondent. If authority for this pro¬ 
position is needed, it will be found in the cases 
of Dinanath Chandra v. Sm. Sudhanyamoni 
Dasi, 39 cal. w. N. 420 and Far ok Ahmed Mcah 
v. Lalii Mohan, 69 cal. L. J. 385. One should 
have thought that this proposition had now 
become a commonplace of judicial procedure, but 
it appears that it still requires to be repeated. 

[ 17 ] Proceeding now to the order of the Addi¬ 
tional Rent Controller, I need only to deal with 
the principle adopted by him in assessing the 
standard rent which the learned Additional 
Subordinate Judge also approved. Both of them 
proceeded on the footing that for cases where the 
applicant for the standardisation of rent is a 
sub-tenant, para. 4 of sch. a prescribes the method 
of assessment and that, according to that method, 
the standard rent payable by the tenant under 
whom the sub-tenant holds has first to be deter¬ 
mined and thereafter six and a quarter per cent 
thereof must always be added which will give the 
standard rent payable by the sub-tenant. The 
authorities below havo also proceeded on the 
footing that in ascertaining the standard rent 
payable by the intermediate tenant, it is proper 
to refer to the rent prevailing in the locality for 
similar premises and ascertain the standard rent 
therefrom. 

As I had occasion to point out in Hind Estate 
Ltd. v. Ansar Ahmed, civil Revn. no. 3266 of 
|1951, decided on 21st April last, it is altogether 
(erroneous to suppose that para. 4 of sch. a pres¬ 
cribes a method of assessment for cases where 
the applicant for the standardisation of rent is a 
sub-tenant. That paragraph only prescribes the 
maximum limit which the standard rent fixed for 
the sub tenant must not exceed. It comes into 
operation only after the standard rent has been 
fixed by the application of principles to be found 
in other provisions of the Act and it is to be 
applied by way of a check in order to seo that 
the standard rent otherwise determined, does 
not go beyond the maximum prescribed by the 
paragraph. If it does exceed that maximum, it 
has then to be scaled down. But the paragraph 
does not provide or require that if tho standard 
rent, otherwise determined, falls below the 
maximum prescribed by para. 4, it has to be 
scaled up so that it may reach the prescribed 
maximum limit. In so far as the authorities below 

B purported to make the assessment itself under 
|ara. 4 of sch. a, they were obviously in error. 

he whole approach of the authorities 
the task of fixing the standard rent of 
<enant in the present cases was thus 
itafiy erroneous. It was also erroneous 
ts the method followed in determining 


the standard rent payable by the intermediate 
tenant. 

[ 19 ] It is regrettable that even after the Kent 
Act of 1930 has been iu operation for more than 
two years, it should still be necessary to point 
out that the Act prescribes no one method of 
determining the standard rent, but provides a 
variety of methods to be followed respectively, 
in a variety of circumstances. ’I be first task of 
the Rent Controller is, therefore, to ascertain what 
the special facts of tho case are and then to see 
which of the many provisions of s. 9 or sch. A 
is attracted. The enquiry must begin from the 
basic rent. For the purposes of ascertaining the 
basic rent, it must first be seen whether the 
standard rent was previously fixed at any time 
and if it was whether more than three years 
have elapsed from the date when it was so fixed. 
If the standard rent was fixed on a previous 
occasion, the amount fixed has got to be adopted 
as the basic rent and then the standard rent for 
the present occasion is to be determined by ap- 
plying r. 2 of sch. a in the case of residential 
tenancies and R. 3 in the case of non-residential or 
mainly non-residential tenancies. 

If no standard rent was fixed on any previous 
occasion, then the first enquiry must be whether 
the premises were built after 31-12-1948. If they 
were built after that date, the standard rent must 
be fixed by reference to the method prescribed in 
R. 9 (l) (f), but if the premises were already in 
existence in December, 1948, the next enquiry must 
be whether they were iu existence on 1-12-1941, 
and if they were in existence on that date, whe¬ 
ther they were then let out to a tenant. If it is 
found that the premises did exist on 1-12-1941, and 
were let out to a tenant, tho next enquiry must 
be, what was tho rent which the premises then 
bore. 

If that rent can be ascertained, the amount of 
the rent should be taken as tho basic rent and 
further additions must bo mado thereto for the 
purposes of determining the standard rent iu ac¬ 
cordance with tho provisions of R. 2 or R. 3 of 
sch. A, as the caso may be. If, however, the pre¬ 
mises were not in existence on 1-12-1941, or having 
been in existence, were not let out, then tho Rent 
Controller must proceed under the provisions of 
s. 9 (l) (e) and ascertain at what rent tho pro¬ 
mises, if let out in December, 1941, could reason¬ 
ably have been so let. The amount of the rent, so 
ascertained, would be the basic rent in such a 
case and tho Rent Controller is then to apply the 
provisions of sch. a for the purposes of determin¬ 
ing the standard rent, although the Schedule 
would not in terms apply. 

If it is found that the premises did exist in 
December, 1941, and woro also let out to a tenant, 
but the rent at which they wore lot out cannot bo 
ascertained, then the Rent Controller is to pro¬ 
ceed under s. 9 ( 2 ) and determine* what the rent 
may have been at which the promises were, in 
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all probability, let out in 1941. After ascertain¬ 
ing that amount, he has to take that as the basic 
rent and then work out the standard rent by 
reference to the provisions of R. 2 or r. 3 of sch. \. 
as the case may be. Where none of the other pro¬ 
visions of s. 9 applies, the Rent Controller is to 
proceed under the provisions of s. 9 (l) (g). It is 
only in cases coming under s. 9 ( 2 ) and probably 
also in those under s. 9 (l) (e) and 9 (l) (g) that 
enquiry about the prevailing rent is permissible 
and pertinent. 

[ 20 ] The above, in brief, is the scheme of the 
Act and the Rules which I have summarised, only 
incompletely, apply equally to the case* of a tenant 
and that of a sub-tenant. It is by reference to 
these Rules that the standard rent payable by a 
sub tenant must first be determined and only 
after it has been so determined, is the propriety of 
the amount to be checked by reference to the limit 
laid down in para. 4 of sell. a. 

l 21 j it is perfectly clear that in the present 
cases, neither the Additional Rent Controller, nor 
the Additional Subordinate Judge paid any atten¬ 
tion to any of these rules. They proceeded straight¬ 
away to make an enquiry about the rent prevailing 
in the locality, without ascertaining whether the 
premises had been constructed after December, 
194* or whether they existed in 1941 or whe¬ 
ther if they had existed, they had been let out. 
They also thought it right to refer to the rents 
paid by occupants of individual Hats directly to 
owners for the purpose of ascertaining the stan¬ 
dard rent payable by an intermediate tenant who 
hold under a lease covering the entire building and 
also other buildings. 

As I have already said, the applicants them¬ 
selves in their applications stated none of the 
material facts. It will probably not be right to 
insist on the strict rules of pleading in a case 
under the Rent Control Act, but if a tenant will 
not plead, he must at least prove the facts which 
are necessary for him to establish if he is 
•to succeed. In the present case, the necessary facts 
were neither pleaded nor proved and, as I have 
pointed out, the method adopted by both the 
authorities below in determining the standard rent 
was altogether erroneous. 

L 22 l As in Hind Estate, Ltd . v. Ansar Ahmad , 
civil Revision case no. 3266 ot 1951, to which I 
liave already referred, so in these cases, a question 
was raised as to the effect of s. 5 on para. 4 of sch. a. 
Section 5 , as I have already stated, provides that 
no provisions of the Act shall apply to lenses 
taken after 1-12-1941 which are leases for not less 
than 15 years and which are not terminable at 
the will of the landlord. If no provisions of the 
Act apply to such leases, it seems to be reasonably 
clear that there am bo no question of any stan¬ 
dard rent in respect of them, since the standard 
rent is a creature of the Rent Act. Paragraph I of 
sch. a, however, requires the Rent Control Autho¬ 
rities fir 3 t to determine the standard rent payable 


by the intermediate tenant in respect of the pre¬ 
mises concerned. Rut if such intermediate tenant 
l>e a tenant holding under a lease which comes 
under s. 5, difficulty obviously arises as regards 
determining the standard rent payable by him. 
The question raLcd in these cases was in what 
way that difficulty was to he solved. 

23 j The Act contains two provisions, laying 
down in respect oftwokindsof leases, that nothing 
in the Act shall apply to them. One provision is a 
proviso tos. 3 which deals with leases granted before 
1-12-1941, which are leases for a specified period, 
but the period of which has not yet expired. The 
other provision is s. 5 which deals with lease of 
the particular kind which, 1 have already referred 
to, granted after 1-12-1941. Paragraph 4 of sch. a 
provides for the case where the intermediate 
tenant holds under a lease coming under the pro¬ 
viso to s. 3, but it makes no reference to a case 
where the lease may be ono coming under s. 5. 
Whether this absence of a reference to s. 5 in 
Para. 4 of sell, a is an inadvertent omission which a 
Court would be entitled to make good by way of a 
judicial interpretation of the paragraph or whether 
the omission is a deliberate one, made in pur¬ 
suance of a legislative policy, is a question which 
requires careful consideration. 

Even if it be not possible to import s. 5 into 
para. 4 of sch. a by way of supplying an omission, 
it may still have to be considered whether the 
omission ainnot be filled up by applying the pro¬ 
visions of s. 9 ( 1 ) (g). That section provides that 
where no provision of the Act for fixing the stan¬ 
dard rent applies to any premises, the standard 
rent would be determined at the rate which is 
fair and reasonable. It is at least a question whe¬ 
ther, if the standard rent of lease coming under 
s. 6 cannot be determined otherwise, it cannot 
still ho determined by applying the provision of 
s. 9 (l) (g). But the obvious objection to that 
solution is that if nothing in the Act applies to u. 
lease coming under s. 5, s. 9 ( 1 ) (g) does not apply 
either. 

[241 I may, however, point out that even if 
para. 4 of sell, a cannot be applied in cases where| 
the intermediate tenant holds under a leaso-coming; 
under s. 5, the only effect will be that in such* 
cases the standard rent fixed for the sub-tenant by 
applying the provisions relevant to his case cannot 
be checked by reference to the maximum pre¬ 
scribed in the paragraph. There can be no other 
effect flowing from the omission. 

[25] I have indicated some of the difficulties 
attaching to this question, but I do not consider it 
necessary to decide it finally, inasmuch as it is 
not yet known whether it will require decision in 
the present case. As I have pointed out, tho lease 
is not yet in evidence and we do not know whe¬ 
ther it is really a lease for 99 years, executed after 
1-12-1941, and whether it is or is not termina¬ 
ble at the will of the landlord. When those parti¬ 
culars are ascertained, if they are, and in case tho 
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leaso is proveJ, this question will have to be gone 
into by the proper authorities. . 

[ 25 ] For the reasons I have given, however, 
theorder3 of the authorities below must beset 
aside, but on terms. We accordingly direct that 
on the landlord petitioner depositing with the 
Additional Rent Controller within two weeks of 
the arrival of the record in the tribunal a sum of 
ns, 250 in each case to the credit of the tenant 
concerned, these Rules shall be treated as made 
absolute. The orders complained of shall stand 
reversed and the Additional Rent Controller shall 
proceed to hear and determine the cases in accor¬ 
dance with law. In case such deposits are made, 
the tenants opposite parties will be entitled to 
withdraw and retain the amounts concerned as 
costs, irrespective of the final result of the cases. 
If the deposits are not made within the time 
mentioned above, these Rules shall stand dischar¬ 
ged with costs, hearing fee being assessed at three 
gold mohurs in each case. 

[27] Sinha J. — These are two rules issued 
upon the opposite parties to show cause why the 
orders complained of should not be set aside. In 
both the applications, Messrs. Hind Estate Limi¬ 
ted, a company incorporated under the Indian 
Companies Act, is the petitioner. In the first 
cose, the opposite party is also a company, 
whereas in the second case the opposite party is 
an individual of the name of M. M. Berger. Both 
the Additional Rent Controller aud the 1 st Addi¬ 
tional Subordinate Judge, 21 -Parganas have dis¬ 
posed of the two cases by one judgment. I am 
unable to see how or why this was done. It may 
be that the subject matters for determination aro 
similar but that can scarcely be an appropriate 
reason for consolidating two cases where the par¬ 
ties are entirely different. 

[23] Rules were issued in these two cases as well 
as in case no. 1919-1) of i960 (c. it. NO. 3266 of 
1951) and it was directed that these rules should 
bo beard together. At the invitation of the parties, 
however, thoso two rules have been heard toge¬ 
ther aud the third rule separately. The facts in 
these two rules are briefly as follows: 

(His Lordship after stating tho facts procedod:) 
[29] The orders challenged as also the conton- 
tions of the respective parties as pressed before 
the Rent Controller and the learned Subordinate 
udgo, show a total lack of appreciation as to the 
provisions of the said Act, regarding the fixation 
ot the standard rent in respect of residential pre¬ 
mises. I am however tempted to ropeat the well 
known observation of Lord Justice Mackinnon in 

v S i? w ' 1946 K - B - 400 at P- 4 °L which 
weU applicable to the particular piece of legis- 

S?i.^ ,C \ We h 4 ? ve t0 consider in this case. 

wltor of • - Pr° b,em ^sing from that 

th*W j verbiage which may be cited together as 

Restriction Acts 1920 to 1930. We 

InTlfu L ton lon callo<1 to a 8 reat number of passa- 

w 0 rdg and it is^ obvious that 
1* an extremely obscure and difficult point.... It 


Calcutta 2^ 


seems to me that the learned Judge was wrong—vcniaily 
wroog—because anybody may be forgiven for making a 
mistake about this series of Acts ...” 

[:j 0 j Here also we have had a series of Acts an i 
Ordinances regulating the relations between a 
landlord and his tenant, and the law on the sub¬ 
ject is constantly changing. It would therefore 
not he surprising that there should exist sonm 
confusion regarding the subtler points involved in 
it, but what is surprising is that the Rent Con¬ 
troller, who must be constantly fixing the standard 
rent in thousands of cases should be quite 
unaware of the principles upon which it should 
be calculated. It is therefore necessary to explain 
as to how the standard rent should be calculated 
and to see how the Rent Controller and tho lear¬ 
ned Subordinate Judge having actually calculated 
the same and the error into which they have 
fallen. Standard rent has been thus defined in 
the West Bengal Premises Rent Control Act, 1950, 
s. 2 ( 10 ): 

“ 'Standard rent' in relation to any premises means, 

(a) the standard rent determined in accordance with 
the provisions of Sch. 'A'. 

(b) where the rent has been fixed under S. 9, the rent 
so fixed; or at which it would have been fixed if applica¬ 
tion were made under the same section.” 

[31] Coming to s. 9 of the Act we find that tho 
standard rent is to bo fixed by the Rent Controller 
upon an application by the landlord or the tenant, 
in accordance with the principles stated therein. 
In fact the Section says “ .. . Controller shall . 
on application by the landlord or tenant, fix the 
standard rent as set forth hereundor.” In this 
matter, the Rent Controller has no discretion, 
and is not at liberty to disregard the rules of 
computation laid down by the Act. In fact tho 
Advisory Committee’s report states as follows: 

“In the mutter of fixation of standard rent under S. 0 
wc consider it necessary for inspiring public confidence to 
restrict the discretion given to the Controller by making 
specific and precise provisions a9 to tho rate of increment 
in many cases . . . Tho amendments lay down definite 
methods of fixing standard rent in different cases instead 
of leaving matters to a great extent to the discretion of 
the Controller about which considerable dissatisfaction 
came to our notice durinc taking of evidence and which 
we consider to be not unfounded. n 

[32] Section 9 (l) (a) of the Act lays down that 
where tho provision of sch. V applied and 
there is no cause for alteration by .reason of any 
of tho circumstances mentioned in els. (b), (c), (d), 
(e) & (f), thon the standard rent must bo deter¬ 
mined in accordance with sch. V. Where 
it does not apply and there is no provision in tho 
Act applicable to tho computation, then alone it 
must be determined at a rate which is fair and 
reasonable (cl. g.). Coming to sch. V, wo 
find that rt contains four rules. Rule l defines, 
tho term ‘Basio rent’, n. 2 defines ‘standard 
rent’ as used in connection with residential pre¬ 
mises and n. 3 defines ‘standard rent 1 as used in 
connection with non-residential premises. In both- 
cases it means the basio rent plus a certain speci¬ 
fied sum. 
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Rule 4 lays clown that where any premises had 
been sub-let, the standard rent of the sub-tenant 
should not exceed the standard rent payable 
by the tenant by six and a quarter per cen¬ 
tum. Rule 4 is therefore not a method of compu¬ 
tation of the standard rent but merely lays down 
a limit beyond which the tenant cannot charge 
his sub-tenant. This was introduced to stop 
trafficking in rents, as people are always found 
ready to exploit the misery of poor sub-tenants 
and to make a profit out of taking leases at low 
rents and in turn letting the properties out at 
disproportionately high rents. As will be found 
presently, the Rent Controller completely lost 
sight of this and thought that the assessment of 
the standard rent of sub-tenant must itself be 
done under it. 4 of sell. ‘a’. 

[33] Analysing the provisions of sell. ‘a’. Hr. l 
k 2 , wc find as follows: 

Basic rent as defined by sch. 'a' means: 

(a) The rent fixed by the Controller under the 
Bengal House Rent Control Order, 1042, or the 
Calcutta Rent Control Order, 1013, or the Calcutta 
Rent Ordinance, 1046. 

(b) If the rout has never been fixed under any 
of the provisions aforesaid, then the rent which 
was payable for the premises on 1-12-1941. 

(c) If the rent has never been so fixed, but in¬ 
creased between 1-12-1941 and 1-4-1050 (when Ukj 
A ct came into operation) then the increased rent 
which was last paid, but so as not to exceed the 
rent payable on 1-12-1941 by more than 10 per¬ 
cent. in respect of premises within Calcutta and 
20 per cent, in case of other premises. 

[ 34 ] ‘Standard rent’, in the case of premises 
used for residential or mainly residential purposes 
is basic rent + 5 per cent, of basic rent where it does 
not exceed ns. 100 per month or basic rent +10 
per cent, of basic rent where it exceeds Its. 100 , 
provided however that the increased percentages 
mentioned above will not be added, in case where 
the rent bad been fixed under any of the enact¬ 
ments mentioned in V. 1 (a) until after the expi¬ 
ration of three years after such fixation; or where 
rent has not been so fixed but increased between 
the 1-12-1941 and 1-4-1950, until the expiration of 
three years from the date of the first payment of 
the increased rent. 

These are the principal rules to be followed in 
computing the standard rent, but it is conceiva¬ 
ble that certain difficulties may still arise and 
these have also been provided for. For example, 
if it is found that the premises have not at all 
been let out on 1-12-1941 or only let out in part, 
or where it has been let out at a nominal rent or 
for some consideration other than money rent or 
in addition to money rent. These contingencies 
have been provided for in s. 9 (l) (e). In such 
cases, the standard rent is fixed at a rate in accor¬ 
dance with sell, ‘a,’ taking the rent which would 
have been reasonably payable for the premises if 
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let on 1-12-1941, as basic rent under the said 
Schedule. 

[35] But it may so happen, that the Controller 
is required by the Act to determine the rent at 
which the premises were let out on 1-12-1941 but 
it is not reasonably practicable to obtain sufficient 
evidence for determining the said rent. This con¬ 
tingency has been provided for in s. 9 (2). In such 
a case, the Controller must determine approxi¬ 
mately the rent at which in reasonable probability 
the premises were let on the date, and the vent so 
determined shall be deemed to be the rent at 
which the premises were let on 1-12-1941. In such 
a case, two important rules are to bo followed by 
the Rent Controller, ll) That in arriving at such 
a computation ho may have regard to the stan¬ 
dard rent of similar premises in the neighbour¬ 
hood and ( 2 ) he may make presumption either 
against the landlord or tenant who in his opinion 
is in a position to produce relevant evidence but 
is refraining from doing so. 

[36] Lastly, we may have a case where no pro¬ 
vision of the Act applies, for example where the 
premises itself came iuto existence after 1-12-1941 
but before 31-12-1949. In such cases, the provision 
of s. 9 (l) (g) applies and the Controller would 
have to determine the rate which is fair and rea¬ 
sonable. If the premises have been wholly or 
substantially constructed after 31-12-1949, then the 
standard rent is fixed in accordance with the rules 
laid down in s. 9 (l) (f). Therefore, the correct 
approach to l»e made in computation of the 
standard rent must be as follows : 

(1) Find out whether any provision of the Act 
for fixing standard rent applies. If no such provi¬ 
sion applies proceed under s. 9 (l) (g). 

(2) ‘If there is any provision of computation as 
laid down by the Act which is applicable, find out 
whether sch. a’ applies. Schedule ‘a’ will not 
apply, it the premises have not been let out on 
1-12-19U or being let rent free on nominal rent or 
for some consideration othcV than money rent or 
in addition to money rent. In such a case proceed 
under s. 9 (l) (e). 

( 3 ) If sch. ‘a* applies, or if s. 9 ( 1 ) (e) applies 
calculate the ‘basic rent 1 according to the method 
laid down in R. (l) of sch. A or s. 9 (l) (e) as the 
case may be. 

( 4 ) In cases ( 2 ) and (3), calculate the standard 
rent according to the provisions of r.. ( 2 ) sch. ‘a’ 
in case of premises used for residential or mainly 
residential purposes and n. ( 3 ) in case of premises 
which arc used or mainly used otherwise than for 
residential purposes. 

(5) After fixation of standard rent in accordance 
with the above rules, the same must be further 
altered or modified if circumstances exist as are 
stated in the following sub-sections of s. 9 ( 1 ) of 
the Act, viz., (b) Increase of Municipal taxes, rates 
or cesses), (c) (addition, alteration or improve¬ 
ment made by the landlord, not being tenantable 
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repairs only) and (d) (supply of furniture), in 
accordance with the provisions of these rules. 

(6) If the premises have beeu wholly or sub¬ 
stantially constructed after 31-12-1940 proceed to 
fix the standard rent under s. 9 (l) (f). 

(7) In the case of premises which have been 
sub-let, the standard rent of the Sub-tenant will 
bo computed according to the above rules, but 
there is a ceiling laid down in such cases and this 
is provided for in R. 4 of sch. A. The standard 
rent in such a case must not exceed this figure 
and the calculation must be checked with this 
•ceiling and the excess eliminated. Such a calcu¬ 
lation necessarily involves the computation of the 
standard rent’ of the tenant, as well. If such a 

•computation cannot be made as a matter of law 
then this rule cannot be applied. 

[37] Now let us see what procedure was follow¬ 
ed by the Rent Controller and the learned Sub¬ 
ordinate Judge in computing the standard rent. 
The first thing that the Rent Controller did was 
to employ an inspector to inspect the premises 
and report, which he did. The inspector has given 
the accommodation of the whole premises and the 
accommodation, measurement and amenities of 
•the suites occupied by the tenants. The inspector 
was not allowed access by all the other tenants in 
the premises, hence I do not see how his report 
•or hi6 evidence subsequently given regarding tho 
accommodation relating to tho entire premises is 
reliable. 

In view of this difficulty in measuring the 
entire premises, the Rent Controller called for the 
original lease, but it was not produced. Tho Rent 
Controller then at once went to r. 4 of sch. 'a.* 
He said that he must first ascertain the standard 
rent of Messrs. Hind Estate Ltd. and then as¬ 
certain the proportionate share of it of the sub- 
tenants (petitioners before him) and then add 

per cent, to it. For purposes of finding out the 
standard rent of Messrs. Hind Estate Ltd. he 
took help of ex. 1 , which shows the standard rent 
as fixed of a tenant occupying a suite in a portion 
•of premises no. 220 , Lower Circular Road. 

138] It is obvious therefore that he totally 
ignored the rules for calculating the standard 
rent. He did not consider whether any of the pro- 
visions of the Act applies for computation of 
•standard rent. He assumed that sch. V applies 
and goes straight to n. 4 which is not a rule meant 

•tor computing the standard rent at all. He then 

mis from n. 4 to nothing at all except perhaps 
what lie considers as a reasonable method, and 
makes a computation without oven thinking as to 
Whether it was necessary or possible to determine 

e rent paid on 1-12-1941 or an approximate and 
reasonable ront paid on that date or as to whe- 
ther any of the other sub-rules of s. 9 applied to 

, attem P fc whatsoever was made 
wMd,out the basic rent. 

^ Apart from the defects mentioned above, the 
wnpdtation iB wrong on the face of it. A com- 
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parison is made with the standard rent of a tenant 
occupying *only a portion of premises no. 220 
Lower Circular Road, in order to find out the 
standard rent of Messrs. Hind Estates Ltd. with 
regard to the entire premises no. 220/1 Lower 
Circular Road, (consisting partly of residential 
and partly of non-residential tenancies) which is 
clearly wrong. It is therefore mystifying, how the 
Rent Controller ever came to the figure of 
ns. 94-2-0. He then added to it oj per cent, and 
came to the round figure of rs. 100. This figure is 
based on no principles or rules and is clearly 
incorrect. 

Learned Advocate appearing for the respon¬ 
dents did not attempt to justify the method of 
calculation by reference to the Act but said this 
kind of calculation is invariably made by the 
Rent Controller in computing standard rent. If 
so, this is an amazing state of affairs. If any 
principle is well settled, it is this that where the 
rent on the prescribed date could be ascertained, 
it was not permissible to take into account the 
standard rents of similar houses in the neighbour¬ 
hood. In Chamberlain v. Farr , (1942) 2 all e. R. 
567, Lord Greene M. R. observed as follows: 

“Whether it was economic rent or not, it was in fact tho 
rent at which the dwelling house was let on the relevant 
date. Once there is sufficient evidence to enable the Court 
to ascertain that rent, the Court is precluded from having 
regard to the standard rents of similar dwelling houses in 
the neighbourhood. M 

[39] The learned Subordinate Judge who heard 
the appeal also seems to have no clearer idea of 
the procedure to be adopted in computing the 
standard rent. It appears that the lawyer for the 
respondent argued that the Rent Controller did 
not take into consideration R. 4 of sch. ‘a.* This 
was a surprising argument inasmuch as tho Rent 
Controller started his computation upon that rule 
and that is one of the primary reasons why he 
went wrong. The learned Subordinate Judge 
rightly observed that the Rent Controller did 
consider r. 4 of sch. ‘a* but then went on to hold 
that r. 4 did not apply because of s. 5 of the Act. 
He then deducted the per cent- from rs. 100 
and somehow arrived at rs. 94-2-0. Apart from 
the fact that he could not scale down the amount 
in favour of the sub-tenant in an appeal by 
Messrs. Hind Estates Ltd. while tho sub-tenants 
themselves did not appeal or make any cross¬ 
objection, the results of his calculation are them, 
selves quite inaccurate. 

Tho learned Judge also failed to approach the 
question according to the rules prescribed. As the 
lease was never produced, far less proved, the 
learned Judge was not in a position to decide 
whether s. 5 at all applied or not. Until the lease 
is proved, there is no reason why r. i should not 
apply, because the question of s. 6 does not arise 
at all. It is therefore not necessary in this case to 
decide the point whether s. 6 applies to the lease 
in question and if no provision o^ the Act applies 
to it, then whether a standard rent of the whole 
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demise can ever be calculated either under R. 4 of 
sch. ‘a’ or s. 0 (l) (g). # 

[40) In the premises, the conclusions arrived 
at by the Rent Controller as well as the learned 
Subordinate Judge are clearly wrong and must be 
set aside. I agree with the order made by my 
Lord, including the matter of costs. 

BlV.B.B. Order accordingly. 

A. I. R. 1953 Calcutta 28 

P. B. Mukharji and P. N. Mookerjee JJ. 
Badri Prosad—Petitioner v. State. 

Criminal Misc. Case No. 3f>4 of 1951. D/. 5-12-1951. 

(a) Essential Supplies (Temporary Powers) Act 
(1946 as amended by Act 52 oi 1950). Ss. 7(2) pro¬ 
viso, 13A—Oifence under S. 7 (2), proviso—Granting 
bail—Consideration under S. 13A. 

Section 13A fetters and circumscribes the Court's powvr 
to grant bail in oilences under the proviso to sub-s. (2) of 
S. 7. The Court cannot grant bail in such case* without 
giving an opportunity to the prosecution to oppose the 
application. Its tirsi duty, therefore, is to give the prose¬ 
cution that opportunity. If in spite of this opportunity, the 
prosecution does not opio&e, then the furtner rigours of 
this section do not operate and the Court is free to decide 
the question of grant of bail apart from and independently 
of this section by reason of S. 5 (2), Criminal F. C. But 
if the prosecution does oppose the application for bail, then 
comes the second duty of the Court under the section. In 
that eveut the Court cannot grant bail unless it appears 
to the Court that there are reasonable grounds for believ. 
ing that the applicant for bail is not guilty. Section 13A, 
Essential Supplies Act. represents a uew species of non- 
bailablc odence with its own rules for bail and that sec¬ 
tion, therefore, is an extension of 8. 497, Criminal P. C. 

In weighing the likelihool of the guilt or otherwise of 
the accused at a stage when lie is un ler trial au 1 when he 
ordinarily asks for bail, the G>urt has necessarily to act 
on a reasonable intelligent anticipation which cr hypothesi 
must, to a certain extent, be problematical at that stage 
because the trial has not run its course so ns to enable a 
conclusive decision on the guilt or innocence of the accus- 
eJ. The statute requires that there must be reasonable 
groun Is for believing that the accuse I is not guilty. Each 
of these words usel in this section is important. In the 
lirst instauee there must be reasonable ground. The Court 
has to reach that state of b lief judicially on reasonable 
grounds and not unreasonably or arbitrarily. Secondly, 
what is require! by the section is a belief and not a con¬ 
clusive decision because that is not possible without the 
trial. In other words the Court has to believe at least 
prima facie that the accuse i is not guilty. 

It is essential to bear in mind that the restrictions in 
granting bail un ler S. 13 A apply only in the case of nn 
offence that attracts the proviso to S. 7 (2). It is. there¬ 
fore, necessary to make it cleir aud apparent in the charge 
that it is so before any question of applying 8. 13A can 
arise. It may not Ik* enough to say merely that the accus¬ 
ed is charged under 8. 7 (2) because that sub-section 
describes a variety of offences not all of which attract 
8. 13A. It is the more specific offence uu ler the proviso 
to sub s. (2) of 8. 7 in respect of which the special provi¬ 
sions for bail in 8. 13A operate. The proviso may not be 
specifically stated in the charge but the other facts stated 
in the charge must clearly show that the proviso to S. 7 
(2) is attracteJ. It is a matter of form and not of sub¬ 
stance. 

To constitute an offence under 8. 7.(2), Proviso there 
must be mens rca. There must be something on the re¬ 
cord, at the stage of granting bail, from which any reason¬ 
able ground can be said to exist for believing that the 
accused had any mens rca. 


The Court, granting bail in these ease, can certainly con¬ 
sider tne charge made and the attendant facts including 
such police report which it may consider proper, it is also 
entitlel to look at the facts stated in the petition for bail 
by the accused. That indicates that the Court is also 
entitlel to look into the grounds of opposition made by 
the prosecution in opposing the bail. These are some of 
the materials available to the Court to find whether there 
are reasonable grounds for believing that the accused is not 
guilty. Unless the Court comes to that belief, the Court 
cannot, under the statute grant any bail to the accused. 

While considering the reasonable grounds for belief the 
Court also has to bear iu mind, the presumption of inno¬ 
cence in favour of the accused. That presumption is it 
legal presumption and has to be rebutted by some mate¬ 
rials or other if its etfect is to be denied. This presump¬ 
tion is not only for the trial but also for the purpose of 
granting or refusing a bail: 

Held on facts that the materials on record at this stage 
did not show that the accused had the necessary guilty 
knowledge or mens rca. That on the materials so far 
appeariLg on record there were reasonable grounds for 
believing that the accused was not guilty within the mean- 
ing of S. 13A (b), Essential Supplies Act. 

[Paras 7, 8, 11, 12, 1G & 17) 

(b) General Clauses Act (1897). S. 26—Acts forming 
otfences under two sections of enactment—Prosecution 
can prosecute under any of them. [Para 15} 

Anno. General Clauses Act, 8. 2G N. 1 

Sudhansu S. .Mukherjcc — for Petitioner ; Amaresk 
Chandra Roy and Sirmal Kumar Scn t lJ. L. /?. — 
for the State. 

REFERENCES : Courtwar/Chronological/ Paras. 

(’45) A. I. R. 1945 P. C. 94 : (40 Cri. L. J. GG2) 21 
(’47) Srinivas Mall v. Emperor, 51 Cal. W. N. 900 : 

(A. I. R. 1947 P. C. 135) 10. 27 

(*4S) 52 Cal. W. N. G17 : I A. I. R. 1918 Cal. 287 : 49 
Cri. L. J. 509) 10, 20 

C49) 53 Cal. W. N. 300 : (A. I. R. 1919 Cal. 348 : 50 
Cri. L. J. 590) 10, 20 

(’50) 54 Cal. W. N. 829: (A. I. R. 1951 Cal. 303). 10 

C51) Cri. Misc. No. 185 of 1951, D/- 31-51951: (A.I.R. 

1951 Cal. 120 : 52 Cri. L. J. 934 F. R ) 14 

(’51) A. I. R. 1951 Cal. 5sl : (52 Cri L. J. 1480) 15 

(•52) 56 Cal. W. N. 1 : (A. I. R. 1951 Cal. 133 : 52 
Cri. L. J. 122GF. R.) 15 

P. B. Mukharji J. —This is an application for 
bail under s. 498, Criminal P. C. The central 
question in this application is, how far tlu» powers 
of the Court to grant bail have been cut down by 
s. 13 a, Essential Supplies (Temporary Powers) 
Act, as amended. 

[ 2 ] It is necessary to state briefly the relevant 
facts leading up to this application. The petitioner 
is an accused charged under s. 7 (2), Essential 
Supplies Act. The prosecution case, briefly, is that 
on the morning of 14-10-1951 at about 5/l5 A. M. 
the petitioner was found driving lorry No. CH-17IG 
containing bags of rice coming along the Grand 
Trunk Road from Magra side being piloted by an¬ 
other lorry No. CH-519 which was proceeding a 
little ahead of lorry no. cii-1746. On this lorry 
no. 1740 was found rice weighing 151 mds. con¬ 
tained in 77 hags. This lorry was being driven by 
the petitioner and there was another man named 
Lakshminarayan, who was sitting by the side of 
the petitioner who was driving the lorry. Tho 
prosecution case is that neither tho petitioner nor 
Lakshminarayan could produce any licenco or 
permit. The petitioner was accordingly charged 
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under s. 7 (2) f Essential Supplies Act for violation 
of Rr. 10 (l) anil 3, Bengal Foodgrains Control 
Order, 1945. 

[3] The defence for the petitioner is that lie had 
no guilty knowledge and, in fact, lie had no 
knowledge whatever that there was no requisite 
permit for these bags ot rice. It is his case that 
he was only the driver of this lorry which was 
hired by the owner of these bags of rice. In fact 
before the Sessions Judge at Alipore in his peti¬ 
tion for bail he states that he took the lorry to 
Pandua to collect sand and was waiting on the 
road when a Bengali business man describing him¬ 
self as a registered dealer in rice engaged him to 
carry the rice from Kalna Road to Chanditala and 
in fact a paper was shown to the petitioner by the 
owner, which paper was described to be a permit. 
The petitioner started the lorry from Kalna Road 
at about 4 a. M. and the lorry was checked at 
Magra and he states that the permit was shown to 
the officer and the lorry was allowed to run. 
Thereafter the lorry was stopped by a police officer 
and on the sight of the police officer the owner of 
the rice ran away and the petitioner was appre¬ 
hended. The petitioner states that having been 
questioned by the police he stated all these facts 
before the police and in fact drew their attention 
to the owner who was still then running. In his 
petition before us, he has repeated the same facts 
stating that he had no reason to suspect that 
the owner of the bags had not the necessary 
permit or licence. He has also alleged that the 
owner of the bags was seated on the lorry and 
when the vehicle was stopped by the police ho 
made himself scarce in the confusion. In short, 
the defence is that the petitioner is a mere carrier 
and he has no guilty knowledge or the necessary 

mens rea to bo charged with any offence under 
the Statute. 


W The petitioner moved for hail beforo 
Magistrate but his application was rejected, 
thereafter moved the Sessions Judge unsucc( 
fully On 22.io.l95l, the Judge in vacation mi 
an order to the effect that as the bags of rice 
question were found in the lorry which was drh 
by the petitioner there were no reasonable groui 
for believing that the petitioner was not guilty 
the circumstances. Thereafter on 22 - 11.1951 
moved also the Sessions Judge when tho lean 
bess'ons Judge refused to enlarge him on bail 
the ground that there was no reasonable ground 
believing that the accused was not guilty in resp 

J th ? fT ^ t0 have beon committed urn 
me Act. I he petitioner now moves us for bail 

[5 ] The whole question in this application tu 
npon the construction of s. 13a, Essential Supp! 
Act That section was introduced by Act 52 

SA P ?! rts t0 mak0 special provisions 
garding bail of persons, accused or convicted of 

offence under s. 3 of the Act relating to foodgra 

and punishable under the proviso to sub-s. { 2 ) 


s. 7 of the Act. It will be desirable to state the 
section at this stage fully. It reads as follows : 

"Section 13A. Special Provisions Regarding Bail. Not- 
withstanding anything contained in the Code ot Criminal 
Procedure, 13:'8 (Act V of ISOS), do person accused or 
convicted ot a contravention of any order under S. 3 relat- 
ing to food-grains which is punishable under the proviso 
to sub-s. (2) of S. 7 shall if in custody, be released on bail 
or on his own bond unless 

(a) the prosecution has been given nn opportunity to 
oppose the application for such release, and 

(b) where the prosecution opposes the application it 
appears to the Court that there are reasonable grounds for 
believing that he is not guilty of such contravention.” 


(til As I road this section, its effect is to fetter 
and circumscribe the Court’s power to grant bail. 
The Court cannot grant bail in such cases without 
giving an opportunity to the prosecution to oppose 
the application. Its first duty, therefore, is to give 
the prosecution that opportunity. If inspitc of this 
opportunity the prosecution does not oppose, then 
the further rigours of this section do not operate 
and the Court is free to decide the question of 
grant of bail apart from and independently of this 
section by reason of s. 5 ( 2 ). Criminal P. C. But 
if the prosecution does oppose the application for 
hail, then comes the second duty of the Court 
uuder the section. In that event the Court cannot 
grant bail unless it appears to the Court that there 
are reasonable grounds for believing that tho 
applicant for bail is not guilty. 

17] At first sight such a provision appears to 
imply a marked departure from the accepted 
notions in Criminal Jurisprudence of grant ing bail. 
The section expressly begins by saving that its 
provisions are notwithstanding anything contained, 
in the Criminal Procedure Code. The approach, 
therefore, to tho construction of this section 
should be without tho pre-conceived notions 
inherited under the Criminal Procedure Code.- 
That much is clear. 


— v,.. iuuvuwuu uiu nrst impression 
the section sheds a good deni of its novelty and 
does not appear to be such a drastic inuovatii 
because the words used in that section have t 
familiar ring of s. 497, Criminal P. C., which 
cases of non.bailable offences uses tho oxpressio 
reasonable grounds for believing that he has be 
gmlty and no reasonable grounds for boliovi 
that the accused has committed a non-bailat 
offence. Under s. 497, Criminal P. C., therefoi 
the Court has also to consider reasonable groun 
for belief. Here, however, a word of caution 
necessary It is time that there under s. 45 
Cnminal P C.. what provonts bail is the reaso 
able ground for believing that tho accused is guilt 
I hat in actual practice works more favourably 
ho accused in the sense that at tho early stages, l 
fore the regular rial has started, it is easier for t 
Couit without the full materials to say that the 
ore no reasonable grounds for bclioving that ho 
piilty and thus admit him to bail. But in a ca< 
however, under s 13 a, Essential Supplies Act.' 
is the converse and more difficult case of reaso 
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able ground for believing that the applicant for 
bail is not guilty. It is difficult because in actual 
practice it is bound to be unfavourable to the ap¬ 
plicant for bail in the sense that at the early 
stages, before tho regular trial has started, it will 
ordinarily be difficult and may in some cases be 
impossible for the Court to say without sufficient 
materials that there are reasonable grounds for 
believing that he is not guilty. But that is the 
handicap which the statute has imposed in this 
case. Its effect is that s. 13a, Essential Supplies 
Act, represents a new species of non-bailable offence 
with its own rules for bail and that section, there¬ 
fore, is an extension of s. 107, Criminal P. C. 

At the same time the point remains that the 
consideration of reasonable grounds for belief at 
tho early stages of a trial is not altogether novel 
and not unknown in the Criminal Procedure Code. 
Among tho many cogent considerations moving 
the Court to grant a bail, the nature of the offence 
with which the accused is charged and the likeli¬ 
hood or otherwise of his being guilty thereunder 
have always played a relevant part. That is a 
consideration approved by judicial tradition sanc¬ 
tioned by legislative practice, and justified by 
common prudence. The reason is clear. Bail in 
its fundamental concept is a security for the pri¬ 
soner’s npi>earance to answer the charge at a 
specified time and place. If that security is given 
and is regarded ns enough and safe he is released 
pending trial. It is only lmt natural and relevant 
therefore for any Court to consider such security 
in relation to and in the light of the nature of 
crime charged and the likelihood or otherwise of 
the guilt of the accused thereunder. That is why 
different provisions are made and different consi¬ 
derations are applied in granting bails in bailable 
and non-bailable offences. 

[8] In weighing the likelihood of the guilt or 
Otherwise of the accused at a stage when he is 
under trial and when he ordinarily asks for bail, 
the Court has necessarily to act on a reasonable 
and intelligent anticipation which cx hypothesi 
must, to a certain extent, be problematical at that 
stage because the trial has not run its course so as 
to enable a conclusive decision on the guilt or 
innocence of the accused. The test supplied, there¬ 
fore, by the statute in this context is the reason¬ 
able test. The statute requires that there must be 
reasonable grounds for believing that the accused 
is not guilty. Each of these words used in this 
section is important. In the first instance there 
must he reasonable ground. The Court has to 
reach that state of belief judicially on reasonable 
•grounds and not unreasonably or arbitrarily. 
Secondly, what is required by the section is a 
belief and not a conclusive decision because that 
is not possible without the trial. In other words 
the Court has to believe at least prima facie that 
the accused is not guilty. 

[9) Now, in this case before us no evidence has 
been given as yet. The only material before the 


Court is that a lorry driver has been charged 
under s. 7 ( 2 ), Essential Supplies Act and it is 
stated in the charge that the accused lorry driver 
was carrying out of the cordoned area without 
permit, certain bags of rice in that particular 
lorry he happened to be driving at the time of 
seizure. The main question, therefore, is whether 
the accused lorry driver hadiany reason to believe 
that there was no legal permit for the rice or that 
he had any knowledge on the point. There can¬ 
not be a general rule whether a carrier should or 
should not know what he carries. It may be said 
on tho one baud that the driver of a hired lorry 
would not normally know or enquire as to wlmt is 
being carried inside the lorry by the hirer. On the 
other hand, it may be said that this, by itself, 
while may not lead to any reasonable conclusion 
about the knowledge*of the driver, taken with 
other circumstances, might imply such knowledge. 
In every case it will he a question of fact. Now 
the defence of the accused is that the owner of 
the rice, who was required to have the permit was 
actually in the lorry but escaped when the police 
arrived. The lorry itself was a hired one and the 
driver was not the owner of the lorry. Now these 
are the only materials before the Court at the 
present stage. 

[10] The question, therefore, reduces itself to 
this that on these materials does it appear to tho 
Court that they provide reasonable grounds for 
believing that he is not guilty? I do not find any¬ 
thing on the record from which any reasonable 
ground can be said to exist for believing that the 
present petitioner had any mens rea. That 1 con¬ 
sider to be fundamental in case of an offence 
charged under the Act. He may he proved to have 
mens rea after evidence or after the conclusion of 
the trial but nothing appears on the record at 
the present stage even to suggest it. There have 
been a number of decisions of this Court to show 
that mens rea is essential for an offence under this 
statute. In the case of Bholaprosad v. The King, 
53 cal. \v. N. 300, the learned Chief Justice sitting 
with Das J., decided this point. In delivering 
judgment Harries C. J. at page 301 observed: 

"In India Courts had held that provisions such as 
those contained in the Order to which I have referred 
created an absolute liability and that a servant could be 
liable although he had no guilty knowledge at all. Their 
Lordships of the Privy Council, however, in the case o 
Srinivas Mall v. Emperor (A. I. R. 1917 P. C. 135) held 
that no conviction for such offences could be sustained 
without mens rea being established. Their Lordships laid 
down that unless the statute either clearly or by necessary 
implication, rules out mens rea as a constituent put of n 
crime, a defendant (accused! should not be found guilty of 
an offence under the criminal Law, uuless he has a guilty 
mind.” 

This decision i3 also an authority for tho proposi¬ 
tion that offences which can be held to be com¬ 
mitted without a guilty mind are usually of a 
comparative minor character but it is to be obser¬ 
ved that the breaches of this Control Order invol¬ 
ved punishment extending to three years’ or even 
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7 years’ rigorous imprisonment. It was, therefore, 
held that these offences wore not minor offences 
for which ft man could be found guilty without 
having the necessary guilty knowledge. This case 
was also a case under the Essential Supplies Act. 
To the same effect are the decisions of this Court 
in Md.Azavi Khan v. The King, 52 cal. w. x. 
617 , under the Bengal Foodgrains Control Order. 
1945 and in Kedaniath A/jarwalla v. State, 51 
cal. w. n. 829. 

[ll) It has, therefore, to be seen that at this 
stage when just a charge has been made by tin* 
police in a case under the Essential Supplies Act 
what are the available materials from which the 
Court has to liml reasonable grounds for believing 
that the accused is not guilty before he can be gran¬ 
ted bail. The Court granting bail in these cases, to 
my mind, can certainly consider the charge made 
and the attendant facts including such police 
report which he may consider proper. Lie is also 
entitled to look at the facts stated in the petition 
for bail by the accused. Then again, the statute 
in this case makes it clear that this restriction on 
|tho powers to grant bail will only operate in case 
where the prosecution opposes the application for 
bail. That indicates that the Court is also entitled 
to look into the grounds of opposition made by 
the prosecution in opposing the bail. These are 
some of the materials available to the Court to 
find whether there are reasonable grounds for 
believing that the accused is not guilty. Unless 
the Court comes to that belief the Court cannot, 
under the Statute grant any bail to the accused. 

[12] In my view it will be an entirely errone¬ 
ous approach which misses the effect of the pre¬ 
sumption of innocence in favour of the accused. 
That presumption is a legal presumption and has 
to be rebutted by some materials or other if its 
effect is to be denied. It has been argued on behalf 
of the btate that the presumption is only for the 
trial and not for the purpose of granting or refus- 
img a bail. I am unable to accept this argument. 
1 have always known that the principle of pro- 
sumption of innocence means that the accused is 

t0 . b ° innocenfc until he is Proved to be 
f 1>orvasive Presumption which 
fr0, ?., tbe Very inc °Pt>on of any criminal 
proceeding unt,l proof , s effected under the Indian 

Ac . t . of f hls Tho stage when the 
HE? 13 u mg u f0r a bail is in my opinion also 
innS Whei '° th ° Prmeiplo of presumption of 
nrno once operates. A Statute can take away such 

. BU ‘ that is not the cas * here. In 
S ST 8 - 13A > Essential Supplies Act, does 

SrliVf he i effeC , ° f saying that the accuse< l is 

EEL b0eU,lty - The Statute does not take 
Presumption. Therefore, that presump. 

at th « J a . r6levanfc eousideration for the Court 

fa noi E if m T miDg t0 a that th0 aa cused 

ever ^' S Presumption of innocence how. 

Ct of withthe ofcher universal 

renet of reasonable doubt in Criminal jurispru- 


(P. B. MuMiarji J.) 

dence. The principle of reasonable doubt means 
that if there is any doubt about the guilt of the 
accused the benetit of that doubt is given to the 
accused so that he is acquitted. Here however 
under s. 13 a, Essential Supplies Act, the Court 
must come to a belief that the accused is not guilty 
before a bail can he granted, so that if the Court 
cannot come to that positive belief and that belic-1 
is itself in doubt theu the condition for granting 
bail under this section is not satisfied and in that 
event the bail is refused. 

[13] It has also been contended before us on 
behalf of the petitioner, that there cannot be any 
question of the accused being guilty before an 
actual proof under ri. 3. Evidence Act. In my 
opinion this test cannot ho applied in the case 
for granting bail under this statute, and I accept 
the contention put forward by the state on this 
point. The Court has to make up its mind and 
reach that state of belief long before actual proof 
of guilt is forthcoming. Proof under s. 3. Evidence 
Act, makes it quite clear that the Court 1ms to 
consider all the matters before it. Now the Court 
cannot consider all the matters before it at this 
stage for tho very simple reason that no evidence 
has been given. As 1 have said earlier the Court 
at this stage can only make a reasonable and 
intelligent anticipation of the guilt. 

[141 Ou behalf of the petitioner it has been 
argued that the scheme of the Foodgrains Control 
Order, 1945 provides for different types of licences, 
as for instance licence for possession or storage 
and licence to cany. Reference was made in this 
connection to cl. 4 of the Control Order. It is 
therefore contended that under cl. 10 (l) of the 
Foodgrains Control Order this cannot be any 
offence at all because cl. 10 (l) of the Order must 
be limited to producer’s licenco to possess. 1 am 
unable to accept this contention. Tho language of 
cl. 10 (l) of the Control Order leaves no room for 
doubt in my mind that it iucludes also any person 
other than one holding a licenco under the Order, 
and cannot bo limited only. This argument on 
behalf of the petitioner was made on tho basis- 
that the Foodgrains Control Order, 1945 , con- 
tinues ns an order under this Act as was decided 
in Ramananda Agarwalla v. State, cri. Mise. 
NO. 185 of 1951; by a Special Bench of this Court 
presided oyer by Hurries C. J. and Das and 
Banerjee JJ., d/. 30th May 1951 . 

[15] It is necessary to notice another argument 
advanced by the petitioner also on the basis of tho 
provisions of the Foodgrains Control Order, 1915 , 
forming part of the Essential Supplies Act. It is 
attractively presented in the garb of tho proposi. 
non that when an offence comes under and is 
punishable undor two difforent sections of the 
same Act, one more rigorous than the other, the 
accused can choose under which section he should 
be proceeded against. It is said that tho breach 
of the provision regarding licence to carry is 
punishable under ol. 16 of the Control Order and 
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therefore cannot also be punishable under s. 7 (2), 
Essential Supplies Act. 

I am unable to accept that argument. I con- 
siiler such a view is legally unsound as a general 
proposition. In my opinion it is open to the pro- 
<ecution to choose the section under which it 
wants to proceed against the accused. That option 
is ot the prosecution and not of the accused. 
Inherent in the idea of prosecution is the prosecu¬ 
tor s right to select the form and manner of pro¬ 
secution that the law permits. A statute may put 
restriction or conditions or prohibition on such 
right but this statute does not do so here. The 
mere fact that there is another section under 
which the accused could also he proceeded against 
does not take away the right ot the prosecution 
to proceed against the other available section. 

The principle, that unless there is anything to 
the contrary in the Statute under consideration 
an act which constitutes an offence under two or 
more enactments then the offender remains liable 
to be prosecuted and punished under any one of 
these enactments, is well settled in criminal juris¬ 
prudence. Its recognition is explicit in s. 20 , 
General Clauses Act. As a juristic idea the same 
principle in my judgment applies where the act 
constitutes an offence under two different sections 
of the same enactment. To hold otherwise will be 
to make a difference where none exists on princi¬ 
ple or reason. What the law abhors and prohibits 
is that the accused shall be punished twice for the 
same offence. But that is an entirely different 
proposition. No decided case or authority was 
placed before us on this point. As far as I know 
there are decisions of this Court on an analogous 
]>oint where the offence falls under two sections, 
one requiring sanction and the other not, the pro¬ 
secution could fall hack upon the section not 
requiring sanction where, in fact, no sanction had 
been given. The ratio of these decisions is that it 
is open to the prosecution to choose its course 
and there is nothing illegal or unjust if the pro¬ 
secution is competent to bring the offence under 
the section which does not require sanction, to do 
so. Reference in this connection also be made to 
a recent Full Bench decision of this Court in 
Dliirendra Nath v. Nurul Hilda , 56 cal. w. N. l 
(f. b.) and to my judgment in Pramatha Nath v. 
State, a. i. r. 1951 cal. 581. 

[16] Before 1 conclude reference is necessary to 
one other point which arose in the course of the 
arguments in this case. It is essential in my view 
!to bear in mind that the restrictions in granting 
hail under s. 13a, Essential Supplies Act apply 
only in the case of an offence that attracts the 
proviso to s. 7 ( 2 ) of the Act. It is therefore 
necessary to make it clear and apparent in the 
charge that it is so before any question of apply¬ 
ing s. 13A can arise. It may not he enough to say 
merely that the accused is charged under s. 7 (2) 
of the Act because that sub-section describes a 
variety of offences not all of which attract s. 13a 


of the Act. It is the more specific offence under 
the proviso to suh-s. 2 of s. 7 in respect of which 
the special provisions for bail in s. 13a of the Act 
operate. In this case the proviso is not specifically 
stated in the charge but the other facts stated in 
the charge clearly show that the proviso to s. 7 ( 2 ) 
is attracted. Here, therefore, it is a matter of 
form and not of substance. But having regard to 
the language of s. 7 ( 2 ) describing various offences, 
this may in some cases he a matter of great sub¬ 
stance and not of mere form. 

17. The point on which I am convinced that 
the accused should he granted bail in this case is 
the point of mens rea. Present materials on 
record at this stage do not show that the accused 
had the necessary guilty knowledge or mens rea. 
On the materials so far appearing on record I am 
of opinion that there are reasonable grounds for 
believing that the accused is not guilty within 
the meaning of s. 13a (b), Essential Supplies Act. 
This is not, in any way, to indicate that he cannot 
be found guilty at the trial but this is only to say 
that it is so at the present moment for the only 
purpose of deciding the question whether tho 
accused is entitled to hail or not. For that pur- 
pose alone I hold that there are reasonable grounds 
for believing that he is not guilty, and should 
therefore he granted bail. 

ClS'* I. therefore, order and direct fcha^t the peti¬ 
tioner be admitted to bail to the satisfaction of 
the District Magistrate of Hooghly. 

[ 19 ] P. N. Mookerjee J—1 agree that this 
application should be allowed and pending trial 
the petitioner should he released on bail to the 
satisfaction of the District Magistrate. 

[ 20 ] Two questions really arise for decision at 
this stage. The first question concerns the true in¬ 
terpretation of s. 13A, Essential Supplies Tempo¬ 
rary Powers Act and thus raises an issue of 
general importance. The second question is more 
particularly related to the case before us, namely, 
whether in the circumstances of this case the peti¬ 
tioner is entitled lobe admitted to bail under tho 
terms of the said s. 13A and its determination 
necessarily depends on the facts of this particular 
case and on the materials before us. 

[21] I 11 criminal trials applications for bail are 
a familiar feature. In almost all cases the accus¬ 
ed, unless lie is singularly helpless or unfortunate 
—usually applies, shortly after his arrest, for be¬ 
ing enlarged on bail. That is generally his first 
step to regain—may be only temporarily—his lost 
liberty and the Code of Criminal Procedure which 
governs all criminal trials in the absence of special 
provisions excluding its application contains ela¬ 
borate provisions for the guidance of Courts in tho 
matter of bails. These provisions are to be found 
in S3. 496-498 and S. 426 of the Code, the first group 
of sections applying when the trial pends, the other 
section dealing with the question of post-conviction 
bails both before the trial Court and before the 
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Appellate Court: vide Jairavi'las v. Emperor, 
A. I. R. 1945 P. C. 91. 

[ 2 * 2 ] Bail is in essence a security for appearance 
or attendance of the accused and its seriousness 
and importance varies with the character and 
gravity of the offence with which he is charged. 
In the Code offences have been classified as 
‘bailable’ and non-lnilable’ and between these two 
classes a clear distinction has bjen drawn therein. 
Bailable offences are to be found in the second 
Schedule of the Code or in the express provisions of 
other laws, ail other offences being classed as 
‘non-bailftble’. In offences of the former class bail 
is a matter of right but in the litter class it de¬ 
pends on the Court’s discretion and other relevant 
circumstances including the nature ot the offence 
charged. In bailable offences grant of bail i< the 
inflexible rule, there being no exception provided 
in the Code. In non-biilablc cases also, subject to 
one specified exception, bail is usually granted un¬ 
less—and here too there is a statutory exception in 
favour of grant of bail—the Court feels disinclin¬ 
ed to exercise its judicial discretion in favour of 
the alleged offender. The first specified exception 
enjoins refusal of bail where there are reasonable 
grounds for believing that the accused—not being 
under the age of sixteen years or a women or a 
sick or infirm person — Ins been guilty of an 
offence punishable with death or transportation for 
life. The other statutory exception, above referred 
to, recommends the grant of bail in all cases where 
there are no reasonable grounds for believing that 
the accused has committed a non-bailablc offence’ 
but that there are sufficient grounds for further 
enquiry into his alleged guilt. 

[23] The above in brief outlines is the scheme of 
the Code in the matter of bail and in that scheme 
one factor stands out in bold relief. Reasonable 
belief in the guilt or innocence of the accused 
plays a leading role in the matter of grant or re- 
fusal of bail and is often a deciding factor. Under 
s. 497 (1) reasonable belief in the guilt of the accus. 

ed when the offence charged is ‘non-bailable' and 
punishable with death or transportation for life 
disentiUes him from getting bail. Under s. 497 (•>) 

Tffent ’ ^ S Wlt !i ? h , er Cftses of non-bailftble 
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[ 2 t] The Essential Supplies (Temporary Powers) 
Act by enacting s. i:u has considerably curtailed 
the Court's power, above outlined, to grant bails 
where the offence charged is one under s. 7 (2) 
proviso of the Act. In cases of other offences, 
though falling under the Act, the Court's power is 
not affected hut if s. 7 (2) proviso covers the case 
the Court's discretion in the matter of grant of bail 
becomes greatly circumscribed. It cannot grant 
bail unless opportunity has been given to the pro¬ 
secution to oppose the same. It cannot also grant 
bail, when opposed, unless it has reasonable ground 
for believing that the accused is 'not guilty'. The 
changes introduced are thus ot a very vital 
character and the consequences thereof are indeed 
far-reaching. The section imposes a clear duty on 
the Court — before it can order bail — to give 
opportunity to the prosecution to oppose the prayer 
tor bail and only when in spite of such opportunity 
the prosecution neglects or fails to oppose the same 
the (.’> irt is free to consider the question of bail in 
the liii.it of the relevant provisions of the Criminal 
Proee lure Code. When bail is opposed by the pro¬ 
secution the second restriction on the Court's 
power is brought into play and the Court cannot 
grant bail unless it reasonably believes in the in¬ 
nocence of the accused. It follows therefore that if 
in cases of opposition the Court is unable to form 
a reasonable belief in the guilt or innocence of the 
accused bail has to he refused — in other words, 
when the question of hail falls to be considered 
under s. Essential Supplies (Temporary 
Powers) Act benefit of reasonable doubt goes to the 
prosecution. This is indeed startling and it marks 
a drastic departure from the Code and as it un¬ 
doubtedly works to the prejudice of the accused its 
seriousness cannot be underrated. 

In cases, therefore, under s. 7 ( 2 ) proviso. Essen, 
tial Supplies (Temporary Powers) Act, the Court 
has a special responsibility—in regard to both tho 
prosecution and the accused — and the due dis¬ 
charge of this responsibility is often besot with 
great difficulties. These difficulties arise primarily 
because of the stage nt which tho question of bail 
generally arises for consideration. At that sta-e 
the materials are in most cases hardly sufficient to 
enable the Court to form easily n reasonable be- 
lief cither in the guilt or innocence of tho accused 
unless of course the prosecution materials are 

oi ; Particularly weak and it has 
to stme hard to make up its mind ono way or tho 
other remembering that its failure in this respect 
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sion which marks the end of the trial. The belief 
should no doubt be reasonable but once that is 
reached one way or the other that is either with 
regard to the guilt or the innocence of the accused 
nothing further is generally required to decide the 
question of bail. 

It is to be remembered also that in this coun¬ 
try, as in England, there is the well-known pre¬ 
sumption of innocence in favour of the accused 
in all criminal trials. That presumption is a 
fundamental and inalienable feature ot our crimi¬ 
nal jurisprudence and though it can hardly reveal 
itself in its true form and in the fulness ot its 
glory except when the trial has run its full course 
and a conclusion in the shape or sense of decision 
—as distinct from belief—has to be reached yet 
its influence cannot and ought not to be wholly 
discarded when bail is considered either under the 
('ode or under tbe Essential Supplies (Temporary 
Powers) Act. The basic concept underlying the 
administration of criminal justice in this country 
enjoins that the reasonable belief in the guilt or 
innocence of the accused which largely determines 
the question of bail would have to be formed 
against the background of this presumption of 
innocence’ whether the case is under the (ode or 
under the Essential Supplies (Temporary Powers) 
Act and it is only when the belief itself is left in 
doubt even against the background of this pre¬ 
sumption that s. 13A, Essential Supplies (Tempo¬ 
rary Powers) Act actually leads to a different 
result from the Criminal Procedure Code _ the 


cution allegation that the accused was driving the 
lorry which contained prohibited foodgrains be¬ 
yond twice the maximum quantity prescribed 
under the Bengal Foodgrains Control Order 
without the requisite permit for possession and 
the accused's version, as given out up till this 
stage, that he was merely the driver of the lorry 
which had been hired by an unknown person who | 
escaped as soon as the lorry was apprehended and 
that lie had no knowledge — and had even no 
reason to suspect — that the said person had not 
the requisite permit as, in fact, a permit was 
shown to him by that person when the lorry was 
loaded and was actually checked and passed as in 
order at an earlier checking station on the way. 
This version of the accused in the circumstances 
and probabilities of this case at the present stage 
is particularly important in view of the decisions 
of this Court in the cases of Md. Azam Khan v. 
The King , 52 tab w. n. 017 and Bhola Prosad v. 
The King, 53 cal. w. N. 300 to which reference 
has already been made by my learned brother 
which lay down that in major offences—and there 
can be no question that an offence under s. 7 (2), 
Proviso, Essential Supplies (Temporary Powers) 
Act is a major offence in the sense in which that 
expression has been used in those decisions, it 
being punishable with “imprisonment for a term 
which may extend to seven years and to a fine 
etc.” — 'mens rea' on the part of the accused is 
essential and has to be proved by the prosecution 
before a conviction can be obtained. Those deci- 


former dictating refusal of bail, the latter favour¬ 
ing grant thereof. The presumption is never 
wholly out of the picture though its effect varies 
as it applies to trials or matters of bail or to bail 
under the Code or under the Essential Supplies 
(Temporary Powers) Act. On the strength of this 
presumption, the benefit of doubt goes to the accused 
whether the matter is one for decision at the end 
of trial or whether it is one for reasonable belief 
in the matter of bails under the Code and though 
the same result does not obtain when s. 13 a, 
Essential Supplies (Temporary Powers) Act in¬ 
vades the picture the presumption still continues 
to furnish the background against which the 
entire scene has to be set and seen and reasonable 
belief in the innocence of the accused has to be 
formed. To that extent at least, the presumption 
still applies and it will be wrong to discard it 
altogether simply because the case is one which 
attracts s. 13A. Essential Supplies (Temporary 
Powers) Act. This approach secures harmony 
between this special statute and the basic princi¬ 
ples underlying our criminal jurisprudence and 
and there is no reason why that approach should 
be forsaken to the grave prejudice of the man in 
custody who may yet prove his innocence at the 
trial and get honourably acquitted. 

[26] In the above light have to be considered 
the available materials before us. They are, as 
already stated by my learned brother, the prose¬ 


sions are based on the principle of the Judicial 
Committee’s decision reported in Srinivas Mall 
v. Emperor , 51 cal. w. n. 900 (p. c.) and 1 need 
only express my respectful concurrence with the 
same. This aspect of the matter — namely that 
mens rea is essential for conviction — is also a 
relevant consideration at the present stage when 
the question of bail requires determination and 
has to be given its due weight along with the 
other relevant circumstances in arriving at a 
decision in the present case. 

[27j Bearing in mind all that has been said 
above 1 have considered carefully the available 
materials, now before us, and it seems to me that 
the cumulative effect of these materials in the 
light of the relevant aspects, tests and considera¬ 
tions against the appropriate background inclines 
in favour of the accused. I, accordingly, agree 
with my learned brother that this application for 
bail ought to bo allowed and 1 concur in the order 
proposed by him. 

B.R.G.D. Bail granted. 
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G. X. Das and Guiia Ray JJ. 

Jatindra Nath Nandi and others—Petitioners 
v. Krishnadhan Nandi and another — Opposite 
Party. 

Civil Revn. Case No. 1146 of 1052, D/- 7-8 1952. 
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t 1963 

li ( a ) Court-fees Act (1870). Ss. 7 (iv) (c). (v) (a) and 
[ 8 (c) (Beng.) — Suit for declaration oi right to pala of 

. . worship and injunction — S. 7 (iv) (c) applies-Mode 
of valuation — Court’s power to revise—(Suits Valua- 
tion Act (1837), S. 8). 

Dj The plaintiff brought a suit for declaration cf liis right 
5 to pi la of worship au«l for an injunction restraining the 
* defendants from interfering with tuc plaint ill’s exercise of 
the right. There was no allegation in the plaint that the 
plaintiff had been dispossessed of the JtbiUar properties 
i nor was there any prayer tor possession of the same. In 
sj' the plaint it was clearly assertel that the property was 
,s absolute dflottar property and as such the whole of the 
income was properly payable for the performance of sheb.i 
and puja of the deity reserving no profits whatsoever to 
? the jtaladar. The deity’s title was not in controversy, on 
the allegation m i le in the plaint : 

Held that on the allegations in the plaint the suit came 
withiu the purview of S. 7 (iv) (c) and not unlcr S. 7 (v) 
(a), Court-fees Act. In a suit falling unler S. 7 (iv) (c) the 
plaintiff had the option of valuing his relief subject of 
course to its correction by the Court un ler S. 8-c (Bcngill 
provided there is an objective standard of valuation. But 
there being no such objective standard in the present case, 
the Court must accept the valuation put by the plaiutitl as 
correct and itcauuot be called in questiou by the defen hint: 
A. I. R. 1934 Cal. 259, Ik/.] 40 Cal. 245 uni A.l.K. 1930 
Cal. 41, Disting. [Paras 4, 5] 

Anno. Court-fees Act, S. 7 (iv) (c), N. 4. 21, 22, 23 ; 
S. 8 (A) to 8 (P) (Beng.), N. 1 ; Suits Valuation Act, S. 8, 
N. 1, 5. 


pala of worship for six months from naisakh to 
Aswin. They also prayed for an injunction res¬ 
training the principal defendants from interfering 
with their enjoyment of the disputed pala of 
worship and from not giving them facilities for that 
purpose. There is no allegation that the plaintiffs 
have been dispossessed from the debollur proper¬ 
ties nor is there any prayer for recovery of posses¬ 
sion of the said properties. 

[o] In the Courts below this suit had a 
chequered career over the simple question of 
valuation of the relief. The plaintiffs valued the 
relief at ns. 100 and the plaint was filed in the 
Munsif’s Court. On the objection of the defen¬ 
dants, the matter was ultimately remitted to a 
commissioner for valuing the shebaiti right. 
The commissioner valued the shebaiti right at 
ns. 9,217-8-0. The learned Munsif accepted this 
valuation and directed the plaint to be returned 
for presentation to the proper Court as the learn¬ 
ed Munsif was not competent to try suits up to 
that value. On appeal the learned Subordinate 
Judge was of opinion that the suit was valued at 
ns. 1,747.8-0 and was therefore within the pecu¬ 
niary jurisdiction of the Munsif. 


(b) Civil P. C. (1908). S. 115 - ‘May make such 
order in the case as it thinks fit.* 

The High Court is perfectly competent to see that pro. 
per orders are made when the matter comes up in revision 
before it. The mere fa:t that the rule is limitcl to a parti¬ 
cular ground should not stand in the way of the High 
Court making an order in accordance with "law, where all 
the necessary parties are represented before it. [Para Ci 
Anno. C. P. C., S. 115, N. 16. 

Surendra Nath Dasu with Itamendra Nath Basil—far 
Petitioners ; Dhirendra Nath Gulin Tliakurta with 
Hcmendra Nath Bancrji—jor Opposite Party. 

i.,?i EFEREN ^ E ^ : OoartwAr/Chronological/ Paras 
13) 40 Cal. 245 : (17 Ind. Cas. 162). a 

?L C ,*\ L - J - 171 : (A - L 1{ - 1334 C“l- 250). 0 

( 80) 126 lud. Cas. 267 : (A. I. R. 1930 Cal. 41). 4, 5 

^ a3 d ’— ^his lll * e w as obtained by 
the defendants against an order of a learned 
Subordinate Judge valuing the suit instituted by 
the plaintiffs for purpose of jurisdiction of the 

[ 2 ] In order to understand the question which 
was pressed before us, it is necessary to state the 

twT^f b m th °, plaintiffs opposite.parties in 
their plaint The plaintiffs' case is that the pre- 
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L4J Against this decision, the defendants 
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came up on revision and obtaiued this rule on the 
limited ground that in valuing the suit the ox- 
penses incurred for realising the profits should 
not be deducted. Such a contention presupposes 
that the suit comes within s. 7 (v) (a), Court-fees 
Act. Section 7 (v) (a), Court-fees Act, relates to 
suits for possession of land, building and garden. 
I have already stated the case made by the plain, 
tiffs. In substance it is a suit for declaration of 
the right to a pala and for an injunction restrain¬ 
ing the defendants from interfering with the 
plaintiffs’ exercise of that right. It is entire]) 
erroneous to suppose that this is a suit for reco. 
very of possession of the dcboltar property. In my 
opinion, this is a suit which ought to come within 
the purview of s. 7 (iv) (c), Court-fees Act, namely, 
a suit for declaration where consequential relief 
is prayed for. In such a suit the plaintiff has the 
option of valuing his relief. This right is un- 
doubtedly subject to correction under the provi- 
sions of s. s (c), Court-fees Act, provided there 
is an objective standard of valuation. In the pro- 
sent case however, there is no such standard. It 
is impossible for any Court to ascertain what the 
value of a pala would be. In the plaint it is clearlv 
asserted that the property is absoluto debottar 
property and as such the whole of the income was 
properly payable for the performance of slieba 
and puja of tbo deity reserving no profits whatso- 
ever to the paladar. The deity’s titlo is not in 

“T Tv . the ft,,e S' lti011s in the plaint. 
Iho title to the property also is not in contro. 

and !l T -' tb ° r igbt t0 p °rf° rra tho shoba 
and puja that is in litigation. In tho circums- 

™ m v y ? pm, °?’ s - 7 (v) Court-fees Act, 
has no application whatsovor. 
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Mr. Bose for the petitioner, however, contended 
that the view taken by us is opposed to two Bench 
decisions of this Court in the cases of Raj Krishna 
Dey v * Hi pin Bchari Dey , 10 cal. *245 and Manil; 
Chandra v. Dambharudhar Sarma, 1*26 ind. cas. 
*267 (cal.). In my opinion, these cases are clearly 
distinguishable. In the case first cited, the plain¬ 
tiff alleged that he was the sole shebait of the 
deity and that he was seeking to recover posses, 
sion from the defendants who. on the plaintiff’s 
allegation, were not interested in the deity's pro. 
perty. That was a case where in substance the 
deity sought to recover possession of the deity's 
properties from certain strangers. There was there¬ 
fore an objective standard of valuation in that 
case. 

[5 In the later case cited, namely, the case of 
Manil fc Chandra v. Dambharudhar Sarnia , 1*26 
ind. cas. 267 (cal.), there was an express aver¬ 
ment that the plaintiff had been excluded from 
the debottar property, and as such the case came 
within s. 7 (v) (a), Court-fees Act. The present 
case, in my opinion, is akin to the case of Ilridcy 
Ki shore v. Ilari Bhusan , 58 cal. L. J. 171. As 
Guha J. rightly pointed out, that suit was intend, 
ed to enable the plaintiff to exercise his power of 
management in regard to debottar properties and 
to injunct the defendants from interfering with 
the exercise of that right. I am accordingly of the 
opinion that the valuation as put by the plaintiffs 
on their plaint was correct and was not liable to 
be called in question by the defendants. 

[6] Mr. Bose contended before us that this rule 
was limited to a particular ground and the whole 
matter was not before us. In my opinion, the 
question of valuing the subject-matter of the suit 
was specifically raised before the Courts below and 
in order to determine the rule itself it is necessary 
to investigate into this question. In any event, 
this Court is perfectly competent to see that pro- 
per orders are made when the matter comes up in 
{revision before this Court. The mere fact that the 
plaintiffs did not move should not stand in the 
way of this Court making an order in accordance 
with law, as all the necessary parties are repre¬ 
sented before us. 

[7] After this revision case has been argued at 
some length Mr. Bose wanted to withdraw this 
revision petition. In my opinion, such a course 
should not be permitted at the stage the case 
reached when such prayer was made. 

[8] In these circumstances, this rule must be 
discharged but in the circumstances of this case 
the parties will bear their own costs in this rule. 
The suit will proceed on the valuation as originally 
made by the plaintiffs. 

Guha Ray J. — I agree. 

BjK.S. Rule discharged. 
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Surcndra Nath Sarkar—Plaintiff — Appel - 

lant v. Mahabir Roy and others—Defendants _ 

Respondents. 

A. F. 0. D. No. 310 of 1947, 1)/- 29-5-1952. 

^ (a) Court-fees Act (1870). S. 7 (iv) (b), S. 7 (v) and 
Sch. II. Art. 17 (vi) — Suit for partition— Property in 
possession ot co-sharer as tenant from month to month 
-Court-fee. 

A suit by one co-sh.irer against another co sharer for 
partition of joint property of which the defendant is in 
possession ns a tenant, is a suit for partition pure and 
simple not chargeable with a 1 valorem court-fees, inas¬ 
much as the plaintitl must be regarded to be in juridical 
possession of his interest in the property. [Para 4] 

Anno. Court-fees Act, S. 7 (iv) ibl, N. 2, 7. 


(b) Co-sharer — Partition — Suit ior — Property in 
possession of tenant—Maintainability of suit. 

If an item of property is joint and is held by co-sharers 
each of them has the right to get his share partitioned and 
convert his joint tenancy into a tenancy held in severalty 
by each one of them. The fact that there may be iueou- 
venience in partitioning or that a partition may prejudice 
the rights of one or the other of the parties is per se no 
ground for disallowing the right of the claimant co-sharer 
for partition. It is no doubt true that in a cise where the 
suit property is in the possession of a tenant (in this case 
in the possession of another co-sharer ns tenant from 
month to month) it may not be possible for the Court, 
after the final decree, to put the plaintifl co-sharer in pos- 
sessiou. Bat that is not an objection to the passing of a 
preliminary decree because in such cases the plaintiff can 
always be given a decree entitling him to symbolical pos¬ 
session of his undivide 1 share in the property. [Para 6] 
Anno. Civil P. C.. 0. 21, R. 36, N. 1. 


Rajendra D. Dikshi and Joy Copal Ghost — for Ap¬ 
pellant; Sat y a Char an Pain—for Respondents. 

REFERENCES: Courtwar/Chrouological/ Paras 

(’02) 25 Mad 504 7 

( 03) *26 Mad 78 7 

G. N. Das J_This is an appeal by the plain¬ 

tiff and is directed against a judgment and decree 
passed by Janab N. Ahmed, Subordinate Judge, 
1 st Court, Howrah, dated 12-5-1947. 

[ 2 ] The property in dispute belonged to three 
sisters Hedatan Bibi, Latifan Bibi and Kanij 

Fatema Bibi. It is not disputed at this stage that 
the interest of Hedatan Bibi has devolved ultim¬ 
ately on defendant 1 Mohabir Roy. Latifan Bibi 
is defendant 2. Kanij Fatema Bibi’s interest was 
purchased by the plaintiff by a kobala on 17-6-1942. 
The position, therefore, was that the plaintiff had 
a one-third share in the disputed property. Defen¬ 
dant 1 had another third share and defendant 2 
had the remaining one-third share. It is not dis¬ 
puted further that the entire property is in the 
occupation of defendant 1 Mohabir Roy as a 
monthly tenant. The plaintiff instituted the pre¬ 
sent suit for partition of his one-third share by 
metes and bounds. Defendant 1 Mohabir Roy 
raised several defences but it is necessary to state 
only two of them for the purposes of the present 
appeal. It was pleaded that the present suit being 
a suit for partition of the property in the posses¬ 
sion of a tenant, no decree for partition should 
be made because the plaintiff has no actual pos¬ 
session of the premises. It was also pleaded that 
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nd valorem court-fees had to be paid on the plaint. 
The learned Subordinate .Judge dismissed the 
plaintiff’s suit on these two grounds. 

[3] It may be pointed out that the learned 
Subordinate Judge repelled the plaintiff's allega¬ 
tions that the defendant Mohabir Roy had sur¬ 
rendered the disputed tenancy or that there was 
a merger of the tenancy held by defendant l in 
the superior interest held by the plaintiff and 
defendants l and 2 . Mr. Bakshi appearing for the 
plaintiff-appellant has not contested the propriety 
of these two findings of the learned Subordinate 
Judge. He has contested the propriety of the two 
findings reached by the learned Subordinate Judge, 
namely, that ad valorem court-fees were payable 
on the plaint and that the suit for partition was 
not maintainable, the property being in the pos¬ 
session of a tenant. 


U) As regards the first contention, although 
the property in dispute is in the possession of a 
tenant from month to month, the plaintiff along 
with his co-sharers has juridical possession in the 
same. As such, the plaintiff' must be jleemed to 
be in possession of his interest in the joint pro. 
perty and no ad valorem court-fee is payable. 
The suit should be regarded as a suit for partition 
pure and simple. The first ground on which the 
learned Subordinate Judge dismissed the plain¬ 
tiff’s suit must, therefore, be set aside. 

[5] As regards the second contention, namely, 
whether a suit for partition is maintainable as the 
sole item of property which is the subject-matter of 
partition is in the possession of a tenant who. in 
the present case, happens to be a co-sharer in 
the disputed property, the learned Subordinate 
Judge has answered the samo in the negative. 

[6] x\s I have already indicated, the shares of 
the plaintiff, defendant 1 (who is also the tenaut) 
and defendant 2 in the disputed property are 
equal and this fact is not disputed. It cannot bo 
disputed that the nature of the property is such 
as does not preclude a partition of the same. The 
only contention is that as the property is in the 
occupation of a tenant, actual partition by metes 
and bounds and delivery of actual physical pos- 

ST 1 T 3Sibl °' a suit lov Potion can. 

is held bv eo 0 ! 1 ““ Iten , 1 ° f Pr ° perty is J' 0int a °<l 
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divided share in the property. That such posses¬ 
sion can be delivered is apparent from the 
provisions of o. 21 , it. :iG, Civil P. C. which lays 
down the procedure for delivery of possession of 
property in the possession of a tenant. In my 
opinion, the mere fact that the subject-matter of 
partition is tenanted does not preclude the Court 
from passing a preliminary decree for partition. 

(7) The view taken by me is supported by two 
decisions of the Madras High Court, (l) in the case 
of Suryonartiyammurti v. Tammanna, 25 Mad. 
504 and (2) in the case of Uppala Rnghava Chari n, 
v. Uppala Ramanuja Charlu, 26 Mad. 78. In both 
these cases tho Madras High Court took the view 
that the mere fact that the property whicli is the 
subject-matter of partition is in the occupation of 
a tenant does not disentitle a co-sharer in an un¬ 
divided property from claiming partition. Tho 
second contention raised by Mr. Bakshi must 
therefore be given effect to. 

[s] The result is that the decision of the learned 
Subordinate Judge must be set aside and a preli¬ 
minary decree for partition must now be made. 
Tho plaintiff appellant will have a decree for 
costs of the trial Court to the extent of one-third. 
He will also have hia costs of this appeal—hearing 
fee being assessed at five gold mohurs. 

[n] Guha Ray J _.1 agree. 

B M.K.S. Appeal allowed. 
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United Commercial Bank Ltd _ Petitioner v. 

Kartar Singh Campbell pur i — Respondent. 

Civil PiCvn. No. 1801 of 1951, 1)/. 1-5-1952. 

Industrial Disputes (Appellate Tribunal) Act (1950), 
Ss. 11 (7) and 12 (1) — Order for costs against stran- 
ger to proceeding—When can be made-Order against 
stranger without jurisdiction —Remedy is by applica¬ 
tion under Art. 226, Constitution of India, and not by 

ITctn p c. S (i»I S?Sf“ ,i ° n 01 India ' A "' 2 “> 

Thoabscnceof tho word ‘•party" i„ S. 11 (7) indicates 
1 *^ g,sl ?‘ ureh !‘ s inferred tho largest discretion 

fnr th UDa t0 m 1 kc , cvcn ft str,ln s cr to tho proceeding 
Imbk for tho payment of costs inappropriate cases. Now 
a stronger to ft proceeding can bo made liable to pay the 

whero°a nr^ r °^ tain f pceinl circumstances, such as 

60 Cal W N oor 8 ' 6 of tbe process of the Court, 
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if . [Paras S and 10] 
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the principles of natural justice an l was thus an or«lor 
passed without jurisdiction and was liable to be quashed 
by Certiorari; 

(2) that the petitioner not having been made a party to 
the proceeding was notan aggrieve 1 person within the 
meaning of S. 1*2 (1) and therefore had no right oi appeal 
under S. 12 (1). He had, therefore, properly invoke! the 
jurisdiction of the High Court under Art. *220. 59 
C. \V. N. 206, Disting. [Paras (>, 18]. 


Anno. Civil P. 0., S. 35, N. 0. 

K. K. D 1 v and Purncndn Schlutr Bos* — for Petitio¬ 
ner ; Sifaram Ilancrjee awl S. K. Hu Chou lkunj — 
for respondent. 

REFERENCES: Courfcwar / Chronological 1 Paras. 
(’421 AIR 1042 All 233: [i L It 11042) All 332 F.D.) 13 

(’40) 50 Cal W N 290 6, 10 

(’30) 53 Mad 70* (AIR 1030 Mad 577) 11 

(’52) 1 All E R 122 9 


Order— This is an application under vrt. 226 
of the Constitution for tin appropriate Writ for 
quashing of an order of an Industrial Tribunal 
dated 10.5-1051 whereby the petitioner has been 
directed to pay certain costs and expenses incur¬ 
red by an employee of the petitioner in connection 
with certain proceedings before the Industrial 
Tribunal at Debra.Dun. 

[2] The petitioner is a company incorporated 
under the Indian Companies Act having its regis¬ 
tered office at Delhi and its head ollice at 2 Royal 
Exchange Place, Calcutta. The respondent is the 
Chairman, Central Government Industrial Tribu¬ 
nal, Calcutta, having his office at 20 l, Gurusaday 
Putt Road, Ballvgunge, Calcutta, within the 
jurisdiction of this Court. 

[3] The case of the petitioner is that one A. C. 
Kakkar is an employee of the petitioner and Mr. 
Kakkar represented tho employees of several other 
banks in certain proceedings in connection with 
industrial disputes between those banks and their 
employees before the respondent, sitting as Chair¬ 
man of the Central Government Industrial Tribu¬ 
nal at Delua Dun between 7-5-1931 and 19-5-1951. 
Neither the petitioner Bank nor its employees were 
parties to any of tho disputes or proceedings dealt 
with by the respondent at tho sitting of the Tribu¬ 
nal at Debra Dun, nor did Mr. Kakkar attend the 
proceedings in his capacity as representative of the 
employees of the petitioner Bank. At tho conclu¬ 
sion of tho proceedings tho respondent by an 
order made on 19-5-1951 directed that the Union 
representatives should bo paid by the respective 
banks of which they were employees, single 
second class faro both ways from their place of 
duty to Dchra Dun and back and diem allowance 
at the rate of ns. 5 per day for the days they 
attended at Delira Dun. The petitioner was direc¬ 
ted to pay the expenses incurred by Mr. Kakkar. 
The order was made without hearing the petitio¬ 
ner bank which was not a party to the proceed¬ 
ings in which the order was made. 

The petitioner submits that the Banks which 
were parties to tho proceedings at Dehra Dun and 
the cause of whose employees the said Mr. Kakkar 
was representing in those proceedings should bear 
the costs and expenses of Mr. Kakkar and tho 
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petitioner Bank which was not a party to any of 
tho proceedings at Dehra Dun should not be made 
liable to pay tho costs and expenses incurred by 
Mr. Kakkar in connection with the said proceed¬ 
ings at Dehra Dun. After the order was made and 
communicated to the petitioner, representation 
was made on behalf of the petitioner to tho res. 
pondent by a letter dated 1-6.1951. Tho res¬ 
pondent thereupon heard a representative of tho 
petitioner at a sitting held at Xaini Tal but 
confirmed the order made by him on 19-5-1951. 
This order of confirmation was made on 9-6-1951 
but was communicated to the petitioner on or 
about 9-7-1951, and subsequently by a letter dated 
10-7-1951 the respondent called upon the petitioner 
to pay to Mr. Kakkar the expenses ordored to bo 
paid by him. The petitioner thereupon moved this 
Court and obtained a Rule Nisi. 

i Mr. Sitarani Binerjee who appears for tho 
opposite party has contended that the petitioner's 
proper remedy is to appeal from the decision of 
tho Tribunal under s. 7, Industrial Disputes (Ap- 
pellate Tribunal) Act, 1950 (Act is of 1950) and its 
remedy is not by way of an application under 
Art. 226 of the Constitution. It is submitted that 
the question of the power of tho tribunal to award 
costs against one not a party to the proceeding is 
a substantial question of law and lienco tho deci¬ 
sion is appealable under s. 7 (i) (a) of tho Act. 

[5] It appears to mo that this contention can¬ 
not he accepted. The right of appeal is a creature 
of Statute and it can be exercised only by those 
in whom the power is vested expressly or impliedly 
by tho Statute. The Industrial Disputes Act 1917 
and the Industrial Disputes (Appellate Tribunal) 
Act have set up Special Tribunals with special 
jurisdiction to decide industrial disputes. Sec¬ 
tion 12 , Industrial Disputes (Appellate Tribunal) 
Act, is as follows: 

12. Presentation of Appeal —An appeal under this Act 
ngaiust any award or decision of an industrial tribunal 
may be presented to the Appellate Tribunal by 

(i) any party which is aggrieved by the award or deci¬ 
sion; or 

(ii) the appropriate Government or the Central Govern¬ 
ment, where it is not the appropriate Government, 
whether or not such Government is a party to the dis¬ 
pute." 

[6] Thus sub-s. (l) of this section entitles only 
a party aggrieved to present an appeal and not a 
person who is a stranger to the proceeding. Tho 
petitioner was not a party to the proceeding in 
which the decision directing it to pay certain 
expenses of its employee was made. It was there- 
fore not open to tho petitioner to present an 
appeal to the Appellate Tribunal. Mr. Banorjee 
referred to tho case in Prohash Krishna v. Radha 
Madaii Gopal , 50 cal. w. x. 296 in support of his 
proposition that a stranger can appeal. But tho 
case does not support that proposition. In that 
case one of the appellants was a defendant and 
the other was the next friend of the deity till 
sometime of the suit and then he was removed 
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by an order of Court. This contention of Mr. 
Banerjeo thereforo fails. 

[ 7 ] The question that therefore falls for deter- 
mination is whether the petitioner is entitled to 
any relief in this application under Art. 22G of tho 
Constitution. I am of the view that the petitioner 
is so entitled. Section 11 (7), Industrial Disputes 
Act, is in the following terms: 

"Subject to the rules mu le under this Act, the costs of 
ami inciclent.il to any proceeding bbfore a Tribunal shall 
be in the discretion of the Tribunal and the Tribunal shall 
have full power to determine by and to whom and to what 
extent and subject to what conditions, if any. such costs 
Are to be paid and to give all necessary directions for the 
purposes aforesaid and such costs may on application made 
to it by the person entitled be recovered as arrears of land 
revennoor as a public demand by the appropriate Govern¬ 
ment.*’ 

[8] The wording of this section is very similar 
to the wording of s. 35, Civil P. t\, and the words 
“by whom' 1 aro extremely wide and give the 
Tribunal a complete discretion in the matter of 
costs. The fact that the word “party*’ has not 
been used as in s. 35a, Civil P. (!., gives clear in¬ 
dication that tho Legislature deliberately omitted 
the word “party” in s. ll (7) of tho Act in order 
to confer the largest discretion on the Tribunal 
to make even a stranger to the proceeding liable 
for the payment of costs in appropriate cases. 
There can thereforo be no doubt that the Tribunal 
has jurisdiction to direct a person who is not a 
party, to pay costs of and incidental to a procee¬ 
ding, to such person as the Tribunal may direct. 
Tho expenses directed to be paid in tho present 
caso aro those incurred for attending and con¬ 
ducting tho proceedings at Debra Dun and so 
these aro costs incidental to tho proceedings. The 
Tribunal had therefore jurisdiction to direct pay¬ 
ment of these costs. 

[9] It has been held however that if the order 
impugned is a “speaking order” or in other words 
an order which on tho face of it sets out tho 
reasons for making tho order, such an order can 
bo quashed by certiorari if the reasons aro bad in 
law. See B. v. Northumberland Compensation 
Appeal Tribuml ; Ex Parte Shaw , ( 1952 ) l all 
e. a. 122. 


[ 10 ] Now a stranger to a proceeding can 
made liable to pay the costs only under certa 
special circumstances. When a proceeding is r 
abuse of tho process of tho Court, costs have be< 
aireoted to be paid by a stranger to the proce 
dmg. Thus, for example, if a person not a par 
use3 tho name of a man of straw as plaintiff 
uses tho name of another as a blind for himsc 
finch eonduct is an abuse of the process of tl 
Urart and that person can be ordered to pay tl 

§§| l r0l ? Sk V - Radha Madan G °P al ’ 50 ci 

w. N. 298 at p. 304. 
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Bond for payment of the costs, Asuram Sadasuk 
v. Sub-Collector, Iiajahmundnj, 53 Mad. 708. 

[ 12 ] It is only on well-recognised principles that 
a Court can make an order for costs against a 
person not a party to a proceeding. 

[ 13 ] The respondent however has formulated 
a principle of his own and directed the Banks 
concerned to pay the expenses of their respectivo 
employees although such employees incurred tho 
expenses in representing the interest of others in 
proceedings to which the Employer Banks were 
not parties at all. This does not appear to be a 
proper exercise of the discretion. The order made 
by the respondent was based on a wrong appre¬ 
hension of the scope of the power vested in him 
under the provisions of s. ll (7), Industrial Dis¬ 
putes Act (Act 14 of 1947). In dealing with tho 
claim of the representatives for diem allowance 
the respondent states : 

“There is no provision fer this demand in the Act but it 
has leeu recognised by this time by me also, with some 
modification, that the Union representatives should be 
paid as ollice bearers and representatives of Union and I 
sec no good reason to depart from this establishment 
practice. I would, therefore, according to modified rates 
adopted by me direct that the Union representatives 
would bo paid by their banks concerned, single second class 
fare both ways from their place of duty to Debra Dun and 
buck as well as Diem allowance at the rate of Rs. 5 (five) 
per day for the days they attended the proceedings of the 
Tribunal at Debra Dun.*’ 

[14] The names of the representatives aro then 
set out and the respondent later on states in tho 
order that these representatives should be treated 
as on duty for the days they attended at Dehra 
Dun. 

[15] The petitioner has been directed by this 
order to pay the railway fares and 13 days’ allo¬ 
wance. 

[lG] Tho Union which has been formed for tho 
purpose of collective bargaining is for the benefit 
of tho employees and for promotion of their 
interest. It is tho employees who aro the members 
of the Union. If the employees have decided that 
they will bo represented in tho proceedings by 
certain selected representatives of the employees, 
I fail to see on what reasonable principle tho 
employer banks can bo mado liable to pay tho 
expenses incurred by these representatives, emplo¬ 
yees. In tho present caso tho petitioner bank had 
no control over the proceedings at Dehra Dun 
and if tho parties to these proceedings at Dehra 
Dun had with the assistance of tho representatives 
including Mr. Kakkar prosecuted tho proceedings, 
say, for several months, would it be a reasonable 
order to direct tho petitioner to bear tho burden 
of the entire cost incurred by the representative 
for these several months although tho petitioner 
was not a party to tho proceedings and derived no 
benefit out of these proceedings? Does it make 
any difference that only few days’ expenses havo 
been directed to be borne by tho petitioner? The 
answers must be in the negative. It may be that 
the principles on which a Civil Court exeroisos 
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discretion in awarding costs against strangers to 
the proceedings in ordinary civil litigation may 
not have scope tor their application in proceedings 
relating to industrial disputes and certain different 
principles may have to be applied in the matter of 
awarding costs in respect of such proceedings, but 
the so-called principle on the basis of which the 
petitioner has been directed to pay the expenses 
of Mr. Kakkar in the present case does not com¬ 
mend to me as a sound exercise of the discretion. 
It is a capricious exercise of the power. 

17] Not only there has been no judicial exercise 
of the discretion but the Order dated 10 th .way 
1951 appears to have been passed in violation of 
the fundamental principles of judicial procedure. 
There cannot be any doubt that the Tribunal was 
acting judicially or quasi.judicially in determining 
the liability for costs and yet no opportunity was 
afforded to the petitioner to put forward its case 
and to be heard in the matter. 

[18J In dealing with the question as to the 
circumstances under which an order for costs can 
be made against a stranger to a suit a Full Bench 
of the Allahabad High Court held that before 
such an order can be passed the stranger should 
be made a party to the litigation and he must be 
given an opportunity of being heard. Sec Chandra 
Shekhar v. Manohar Lai a. i. r. 1942 all. -233 
(f. lO. The order of 19th way 19.51 which was 
passed in violation of the principles of natural 
justice was thus an order passed without jurisdic¬ 
tion and was liable to be quashed by Certiorari. 
It appears however that subsequently upon re¬ 
presentation being made by the petitioner a 
representative of the petitioner was heard on 9th 
.nine 19.51 at Naini Tal but the respondent confir¬ 
med the order that he made on 19th way 1951 at 
Dehra Dun. The petitioner has however not been 
made a party to the proceeding and has thus been 
leprived of its right of appeal under the Industrial 
Disputes (Appellate Tribunal) Act. In the circum¬ 
stances the petitioner has properly invoked the 
jurisdiction of this Court under Art. 22G of the 
Constitution. 

[19] Jn my view this petition should succeed. 
The Buie is made absolute. The orders dated 19th 
wav 1951 and 9th June 1951 are quashed. The 
opposite party is directed to forbear from giving 
ellect to these orders. The petitioner is entitled 
to costs of the present proceedings. Hearing fee is 
assessed at three gold molnirs. 

B'G.M.J. Hide made absolute. 
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Pulin Jfehari Dinda and another—Petitioners 
v. Byomkesh Mitra and others—Opposite Party. 
Civil Revo. Cases Nos. 87 and 88 of 1952, D/-4-7-1952. 

(a) Municipalities — Bengal Municipal Act (15 of 
1932), Ss. 38 and 39 — Scrutiny and computation of 
votes—Certain votes cast at an election found to be 
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invalid—It is improper ior the Court to add these 
votes to the votes of a candidate who was at the 
bottom of the poll and to deduct the same number 
irom the votes secured by each of the successful 
candidates—Proper procedure for the Court is to open 
the ballot box and to count itself the votes in order to 
iind out in whose constituency the invalid votes had 
been cast -(Obiter). (Paras 2, 3] 

(b) Constitution c‘ India. Art. 227—Laches of ap¬ 
plicant — Court would refuse to interfere if no special 
circumstances are shown to explain delay and posi¬ 
tion of parties has changed. 

While the Court would not hesitate to exercise its 
extraordinary jurisdiction under Art. 227 of the Constitu¬ 
tion to cure defects of justice committed by tribunals in 
the country, the Court has to take into consideration the 
conduct of the £arty as well ns the consequences which 
would ensue ns a result of such interference. [Para b\ 

Thus, where the petitioner under Art. 227 is guilty ol 
inordinate delay of two months and a half in impugning 
the order setting aside the election and ordering a fresh 
election and in the meanwhile steps have been taken in 
lurtherance of the impugned order to hold fresh election 
aud in fact the fresh election is held before the petition 
comes for hearing before the High Court, it would refuse 
to exercise the extraordinary jurisdiction under Art. 227 
when no special circumstances are shown to exist to ex¬ 
plain the delay. [Para 5J 

Apurba Charan Mukhcrjec and Saroj Kumar Maitra 
— tor J'ctitioners; Purncndu Sckhar Basu—jor Opposite 
Party. 

K. C. Das Gupta J _In this case two persons 

who along with one Pulin Behari Dinda had been 
declared elected as municipal commissioner in 
the municipal election in ward no. ii in Midna- 
I>ore. have asked for the Court’s interference 
under Art. 227 of the Constitution with the order 
passed on 26-9-1951 by the Additional Subordinate 
Judge, Midnapore, in an application under s. 38, 
Bengal Municipal Act for setting aside the elec¬ 
tion. The validity of the election was challenged 
on a large number of grounds. The learned Sub¬ 
ordinate Judge held that there was no substance 
in most of the objections. He found however that 
two voters had been prevented from casting their 
votes because the polling booth was not opened 
at the proper time, that two votes were cast in 
the names of two dead persons that the vote cast 
in the name of the Manager, Burma Shell Co., 
was cast by somebody else than the manager 
and also that the vote cast in this constituency 
by one Anil Kumar Kundu was invalid as lie had 
already exercised his franchise in another consti¬ 
tuency. In deciding the question whether these 
contraventions in law had materially alTected the 
election the learned Judge thought that it should 
be proper to add the six votes to the person who 
was at the bottom of the poll and that the 4 in¬ 
valid votes should be deducted from the total 
number of votes secured by each of the successful 
candidates. It was on such accounting that ho 
came to the conclusion that the irregularities and 
illegalities found by him had materially affected 
the result of the election. 

[ 2 ] It has been contended before us that the 
learned Judge was wrong in his view that in a 
municipal election a person could not vote moro 
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ifferent wards but the main [C] On consideration of these circumstances I 
iis decision was challenged was have come to the conclusion that this application 
dge should have himself opened should be rejected. In the result these Rules a re¬ 
counted the vote to find out in discharged. There will be no order as to costs. 

in fact the 4 invalid votes [ 7 ] Lahiri J _I agree. 

d that it was mathematically BKS Rules discharge*. 


than once in two different wards but the main 
ground on which bis decision was challenged was 
that the learned Judge should have himself opened 
the ballot box and counted the vote to find out in 
whose constituency in fact the 4 invalid votes 
had been cast and that it was mathematically 
wrong for him to deduct the 1 votes several times 
over from the total votes secured by the different 
candidates. 

[3l In my judgment, there is much force in this 
contention which lias been pressed before us by 
Mr. Mukherjee on behalf of the petitioner and we 
might have been inclined to interfere if the peti¬ 
tioner had moved this Court within a reasonable 
time. Considering the great delay after which the 
petitioner moved this Court I have come to the 
conclusion that the Court's extraordinary jurisdic¬ 
tion under Art. 227 of the Constitution should not 
be exercised. 

[ 4 ] The order setting aside the election and 
directing fresh election to be held was passed by 
the learned Subordinate Judge on 26-9-1051. This 
Court was not moved till 6-12-1952. It appears 
that on 16-11-1951, to implement the order passed 
by the Subordinate Judge, the District Magistrate 
issued an order fixing S-3-1952 for the election and 
that on 11-12-1951 the commissioners of the muni¬ 
cipality fixed the lust date for nomination on 
30-1-1952. It is difficult to understand why during 
all this time the petitioner did not think fit to 
move this Court. The position now is that the 
election has been held. It is true that the peti¬ 
tioner moved this Court more than 2 months 
before the date of election but it canuot be over¬ 
looked that the great delay made by him in 
moving this Court was at least in part responsible 
for the situation that the matter could not be 
taken up for hearing before the date of election, 
if ho had moved this Court in timo there would 
Have been a reasonable chance of the matter 
e mg taken U P and disposed of before 8-3-1952. 

15J While the Court would not hesitate to 
® x f r 21? * extraordinary jurisdiction under 
Alt. 227 of the Constitution to cure defects of 
juatico comnaitted by tribunals in the country, the 
UuLt has to take into consideration the conduct 
the party as well as the consequences which 
would ensue as a result of such interference. If in 

;f' 3 „ “ se the l )ftrties -had moved this Court in 
»• eonsequeaces which would now result if 

ordirS« rfc T n { erfere3 witb tbe decision of the Sub- 
facfcTf L Jud8G have beon avoided. The 

hi <W ? Tu d0 by fcbe petitioner in moving 
taL^vS tber0f0 o re - in my opinion, a circum. 

SSmSS h , 18 .? Urt i8 bound t0 take i«to 

m ,r CldlDg Wbetbei ' ifc sh °uia exer- 
extraordinary jurisdiction. As no special 

be6n ^^ed to explain his 
the Con H fih\ b ^proper to apt under Art. 227 of 
WMdSt tl0D m ** Cases of delay. To do so 

SMSfc"* ^ t0 come “ “r 
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Suk.leo Singh — Petitioner v. Corporation of 
Calcutta — Opposite Partij . 

Criminal Revo. No. 24S of 1052, D/- 26-6-1952. 

(a) Municipalities — Calcutta Municipal Act (3 of 

1923). S. 336 (1) (c) — Mere keeping of a buffalo is not 
an offence under section—It must also be proved that 
the animal was kept ‘tor sale or hire or for sale of the 
produce thereof’. [Para lj 

(b) Criminal P. C. (1398). Ss. 244, 256. 261 and 262- 
Trial before Municipal Court for oifence against Muni¬ 
cipal Act — Accused pleading not guilty — Accused 
has every right to adduce evidence in defence—Accus¬ 
ed cannot be denied this right — (Municipalities — 
Calcutta Municipal Act (3 cf 1923), S. 386 (1) (c). ) 

[Para 21 

Anno. Criminal P. C., S. 244, N. 7 ; S. 250, N. lo ; 
S. 2G1, N. 4 and S. 262, N. 2. 

(c) Penal Code (1860), Ss. 40 to 42 and 64 to 67 — 
Oftence under Calcutta Municipal Act punishable with 
fine only — Magistrate has jurisdiction to impose 
sentence oi simple imprisonment in default of fine — 
(Bengal General Clauses Act (1 of 1899), S.26 ).(Ubitir). 

(Obiter) — The Calcutta Municipal Act is a Special or 
Local law withiu the meaning of Ss. 41 and 42, Penal 
Code, and therefore, by virtue of S. 40 (2), Penal Code 
offences under the Municipal Act will be offences for pur’ 
poses of bs. 61 to 67, Tenal Code. [Para 3j 

J' or T Cr ' by . victuc of S ‘ 2C - Bengal General Clauses Act, 
18J9, the provisions of Ss. 63 to 70, Penal Code, will also 
apply to the Calcutta Municipal Act. [Para 31 

Hence, where an offence under the Calcutta Municipal 
Act ,s punishable with fine only, the .Magistrate has juris- 
if u to lln posea sentence of simple imprisonmeut in 
default of fine by virtue of S. 61, Penal Code : 15 Cal 
W. N. 900 aud 56 Cal. W. N. 339, Doubted. [Para Jj 

Oopal Chandra Xarayan Choudhury-for Petitioner; 
Ajoij Kumar Bose—jor Opposite Parti/. 

Courtwar /Chrouological/ l', U as. 

Order— This rule was issued at the instance 
°f an accused person who had been convicted bv 

a Municipal Magistrate sitting in a Mobilo Court 
for an offenco under s. 386 (l) ( c ), Calcutta Muni- 
cipal Act, read with s. 488 of the said Act. The 
accused was caught hold of and produced before 

tw ^ ag { stl ' ate , au d chargo against him was 
that he kept a buffalo. The learned Magistrate's 

Wds the evidence is this : 

S O G C ! li™l h °, nCCUSe,1, 1 ,l0tS not P lca ' 1 8«ilty. 

Accepting everything that the S. O. G. C. Roy 

1 fail t0 seo bow aQ y convic- 

wn? e i b , aS n ° n tb ° evidence ' ** 

, ® a moblle Court it was too much for tlio 

learned Magistrate to be burdened with a copy of 
the Municipal Act. If he had barely referred to 
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s. 396 (l) 'c) itself lie would have seen that it is in 
these terms : 

“(c) keeping horses, cuttle or other four footed animals 
for sale or hire or for sale of the pro* luce thereof*. 

Mere keeping of a buffalo is not an offence and all 

tlmt the evidence savs is that he motelv kent a 

• • * 

buffalo. The other ingredients, namely, for sale 
or hire or for sale of the produce thereof* appear 
nowhere within the four corners of the report. In 
submitting his explanation even he does not look 
up the section to see what error, if any, he has 
committed. In submitting his explanation to a 
superior Court he should look up the Act itself. 
On the evidence adduced the conviction cannot 
stand. 

[2] Then again the learned Magistrate was per¬ 
haps under the impression that as a Municipal 
Court he was not guided by any tetters of law or 
procedure. When the accused pleaded not guilty 
lie had every right to adduce evidence in defence. 
He was denied this right. I do not know whether 
it was the learned Magistrate’s idea that the 
Municipal Courts are now to be guided by the 
principles under which the Nazis used to adminis¬ 
ter justice during the Mogul rule. The conviction 
and sentence must therefore be set aside. 

[3] It was urged before me that as a mere fine 
was provided for in the Act itself the learned 
Magistrate had no jurisdiction to inflict a sentence 
of simple imprisonment in default of payment of 
fine. My attention 1ms been drawn to two deci¬ 
sions of this Court to that effect, one reported in 
the case of Basanta Kumari v. Corporation of 
Calcutta , 15 cal. w. N. 906, and another, which 
did not notice the previous decision but treated 
the matter ns do novo, by my learned brother 
Chakravartti and Sinha JJ. reported in the case 
of Bam Dayal Tewari v. Corporation of Cal - 
cutta, 56 cal. w. N. 339. Unfortunately, in both 
these decisions, it was not noticed that under the 
Indian Penal Code offences are classified in diffe¬ 
rent ways. In some cases offences are only offences 
under the Indian Penal Code. It would be right in 
such cases to say, as the learned Judges of the 
Division Bench have said, that offences under the 
Indian Penal Code refer to offences only under 
that Code. Section 10 . Penal Code, is not wholly 
to that effect. It says that in connection with the 
provisions of ss. 64 to 67, Penal Code, the word 
‘offence’ includes anything punishable under the 
Indian Penal Code or under the special or local 
law as hereinafter defined and in s. 41 special law 
had been defined as a special law applicable to a 
particular subject and in s. 42 the local law has 
been defined as a law applicable only to a parti¬ 
cular part of British India. There can therefore be 
no doubt that the Calcutta Municipal Act will 
come within the definition of special and local law 
and S. 64 which deals with imprisonment in 
default of fine is made applicable under the 
Indian Penal Code not merely to offences under 


A. I. R. 

the Indian Penal Code but also under special and| 
local laws. 

Then again, in s. 26 , Bengal General Clauses 
Act, (Act 1 ot 1899), it is definitely provided that: 

“Sections 63 to 70, Penal « • • • ••. and the provisions of 

Code of Criminal Procedure for the time being in foroe 
in relation to the issue and the execution of warrants for 
the levy of fine was applied to all lines imposed under any 
Bengal Act or any.” 

Therefore Ss. 63 to To, Penal Code, will also 
apply to the Calcutta Municipal Act as the Cal¬ 
cutta Municipal Act is an Act of Bengal Legisla¬ 
ture being Bengal Act 3 of 1923, which is subse¬ 
quent to Bengal General Clauses Act, Bengal 
Act 1 of 1899. Therefore with great respect I 
doubt the correctness of both the Division Bench 
decisions which appear to me to go against defi¬ 
nite statutory provisions. Had it been necessary 
tor me to make a reference to Full Bench I would 
have done so. but in the present case as the con¬ 
viction and sentence must be set aside on the 
ground that the learned Magistrate did not consi¬ 
der himself bound by any provision of law, no 
reference to the Full Bench can be made. 

[4] The result therefore is that the rule is made 
absolute. The conviction and sentence are set 
aside and the fine, if paid, is to be refunded. 

B.'K.S. Conviction and sentence set aside. 
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Sm. Mahalakshmi Debt and another — Peti¬ 
tioners v. Bama Charon Nandi and another 
— Bcspofulcnts . 

First Appeal Xo. 48 of 1952, D/- 14-8-1952. 

(a) Civil P. C. (1903). S. 115 — Dismissal of suit 

under S. 8B 13) (Bengal), Court-fees Act — Appeal 
against decree, embodying order, dismissed for non¬ 
payment oi printing costs — Subsequent application 
in revision against order of lower Court, dismissing 
suit under S. 8B (3) (Bengal), Court-lees Act, is not 
incompetent by reason of dismissal of appeal—(Court- 
fees Act (1870), S. 8B, (Bengal)). [Para 0) 

Anno. Civil P. C., S. 115, N. 27b; Court-fees Act, S. 813 
Notea 8A to 8F (Bengal). 

(b) Civil P. C. (1908), O. 7, R. 11 — Insufficiently 
stamped plaint — Dismissal of suit under S. 8B (3) 
(Bengal), Court-fees Act is not tantamount to rejec¬ 
tion of plaint — (Court-fees Act (1870), S. 8B (3) 
(Bengal)). 

An interpretation that the effect of an order under 
S. SB (3) (Bengal), Court-fces Act, is a rejection of tho 
plaint inspito of the fact that the section uses the expres¬ 
sion “the suit shall he dismissed," though plausible, 
cannot be accepted. By the Court-fces (Amendment) 
Act 1935 a distinction has been clearly drawn between tho 

W 

rejection of n plaint in S. G (2) and tho dismissal of tho 
suit under S. 8B (3) (Bengal). Therefore, S. 6(2) and 
S. 8B (3) of the amended Court-fces Act and O. 7, R. 11, 
Civil P. C. should be so construed as to make them consis¬ 
tent. The real intention of the Legislature seems to be that 
if after the plaint has been filed the Court is of opinion 
that the plaint is insufficiently stamped, the Court can 
make an order for rejection of the plaint. If however the 
question of court fees payable is gone into at a later st-ago 
after the defendant has entered appearance and the Court 
then comes to a decision and makes an order under 
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s 8 B (3) (Bengali), the effect of disposing of the suit for 
non-compliance with the order for payment of court-fees is 
a dismissal of the suit under S. SB (3) (Bengal), Court-fees 
Act. It is therefore not possible to construe a dismissal of 
the’suit under S. 813 (3) (Bengal) ns a equivalent to a 
rejection of the plaint under 0. 7, It. 11. Civil l\ C. 

[Para 8 ] 

Anno. Civil V. C., 0. 7. 11 11, N 10; Court-fees Act, 
S. SB, Notes 8 A to St- (Bengal). 

(c) Civil P. C. (1903). S. 2 (?.) — Adjudication on 
court-fees—Order of dismissal of suit under S 8 B (3) 
(Bengal), Court-ices Act — (Court-fees Act (1870), 
S. 8 B (3) (Bengal)). 

The mere fact that a decree has actually been drawn up 
after ordering the dismissal of suit under S. SB (3) 
(Bengal), Court-fees Act, does not atleet the question whe¬ 
ther a decision is a decree or not the determination of 
which depends on the terms of S. 2 (2). Civil P. C. An 
adjudication up^n a matter of court fe .-s do?s uot deter- 
mine any of the matters in controversy in the suit. As 
such, a dismissal under S. SB (3) (Bmgtl) cannot be 
regarded as a decree within S. 2 (2), Civil P. C. [Para 9] 
Anno. Civil P. C., S. 2 (2), N. G. 

(d) Court-fees Act (1870), S. 7 (4) (c). Sch. II, 
Art. 17 (6) and S. 7 (VIA) (Bengal) — Applicability — 
Suit by plaintiff in possession for declaration oi shares 
of parties—Plaint also containing prayer for declaring 
preliminary decree in previous suit fraudulent and 
invalid and restraining defendant permanently from 
executing decree—Court-fees payable. 

The passing of n preliminary decree for partition in a 
suit does not bar a second suit for partition between the 
parties nnd iu such a suit a prayer for declaration that the 
preliminary decree passed iu the previous suit is fraudu¬ 
lent and invalid is a superfluous prayer and does not alter 
the aiturc of the suit itself. Begirded in this light the 
plaint which contains the allegation that the plnintilf is 
in possession aud also a prayer to the Court to declare the 
respective shares of the parties in the suit property and 
pass an order restraining the defendant permanently from 
executing the decree must bo regarded as a plaint iu a suit 
for partition with a prayer for an injunction. Such a suit 
cannot be regarded as coming within S. 7 (IV) (c), Court- 
fees Act, but it i 9 a 9 uit for partition which comes within 
, . .^ rt * ^ ( 6 )i Courfc-fees Act. The allegation in the 

plaint being that the plaintiffs arc in possession S. 7 (VIA) 
(Bengal), Court-fees Act can have no application in the 

case. As the smt comes within Sch. 2, Art. 17 (G), Court- 

Iti p h 0 tf U i rt r C n WMo on the prayer for partition 

oA i i A r 0uJh 1 B -); A -1- r. if3o 

Cal. 686 ami A. I. R. 1939 Pat. 274, Dxsliruj. [P Rr a 10] 

A i™: 8 - 7 “>• N -« 

aSXS ,-""®'" 1 BiJ “ n *■ 

MraWMOEft Coartwar/ Chronological/ Paras 

: S ' Z S' S : i A - >' »■ 63G) Ti 

'38 13 *m 4 t : (J* L - R,1018) 2 Cl ' 1 - l49 > 3 

■30 18 p oat \ A V L »- 1938 0udh 1 *’• B.) 10 

3B) 18 Pat. 267 : (A. I. R. 1939 p ft t. 074 ) u 

nf?r a N 'i Da t 8 i' _Thi3 is an application on behalf 
. °‘ the Plamtiflf 3 .petitioners and is directed against 
an order made by Mr. Fatik Chandra Roy Chou- 

W f\T ed S “ bordinato Judge. Hooghly, hold- 

ZmTiY 1 SUI • WM nofc P L '°P ed y valued and 
stamped and requiring the plaintiffs to put in tho 

detot court-fees wRhrn one week from that date. 

that >h 0 h V U, ?t‘ ff8 allegation in the plaint is 
' deputed properties which are described 

*"• }?> 4 , o£ P^int belonged at one 
Wo a joint family consisting of four brothers, 

defendant 1 of this suit, Shama 
Obaran, Panohanan and Satish. Shama Charan’s 
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son Kalipada is defendant 2 in this suit. Pancha- 
nan's widow Mahalauxmi is plaintiff 1 nnd his 
son Dulal is plaintiff >. Satish is dead. On certain 
allegations made in the plaint the plaintiffs alleged 
that a preliminary decree passed in ft previous 
suit for partition being Title suit no. 31 of 1017 
was inoperative, fraudulent and nor binding on 
the plaintiffs of this suit. 

The plaintiffs alleged that in items nos. 2 to 4 
of the plaint in the present suit the plaintiffs have 
8 annas share and defendant 2 the other 8 annas 
share and in item no. l the plaintiff's have G annas 
share; defendant 2, G annas share and defendant 1 
tho remaining 4 annas share. The plaintiff's also 
alleged that defendant 1 had executed the decree 
for partition in the aforesaid suit no. 31 of 1047 
and was trying to realise the sums of money 
which under that decree were to be paid by tho 
present plaintiff's. The plaintiffs further alleged 
that they were in possession of the disputed pro¬ 
perties iuspitc of the aforesaid decree for partition. 
Tho plaintiff's accordingly prayed for a declara¬ 
tion (l) that tho decree dated 21-7-1947, in suit 
no. 31 of 1947 was void, inoperative, fraudulent 
and not binding on the plaintiff's, and (2) that in 
item no. 1 of tho plaint schedule the plaintiff's 
have 6 annas share, defendant 2 , 6 annas share 
and defendant 1 the remaining 4 annas share and 
in the other items tho plaintiffs have s annas 
share and defendant 2 the remaining 8 annas 
share, defendant 1 having no share in tho said 
properties. Tho plaintiffs also prayed for a perma- 
bent injunction restraining tho defendants from 
executing the decree obtained in tho said suit 
no. 31 of 1947. The suit was valued at rs. 13,950 
for partition and a court-fee of us. 15 was paid 
therefor. Tho suit was valued at rs. 50 for decla¬ 
ration and a court-feo of rs. 2-13.0 was paid on 
tho said sum of rs. 50. 

[ 3 ] Tho defendants entered appearance and 
raised a preliminary issue, namely, whether tho 
suit was properly valued and whether proper court- 
fees were paid. This issue was decided by tho 
learned Subordinate Judge on 27-8-1951. Tho learn¬ 
ed Judge was of tho opinion that tho suit should 
have been valued on an objective basis, that basis 
being tho difference in tho value of the plaintiffs’ 
share as decreed in the previous suit for partition 
and tho share as claimed in this suit. On this 
basis tho learned Judge was of tho opinion that 
in item no. 1 the increased share which the plain¬ 
tiffs claimed was 1 /8th and tho increased share 
claimed by tho plaintiff's iu items nos. 2 to 4 was 
l/4th. Taking tho value of these items from the 
plaint tho learned Judge valued tho excess sharo 
claimed by the plaintiffs in item No. 1 at rs. 500 
and tho value of the excess share in items nos. 2 to 
4 at RS. 2487.8 annas, that is to say, tho learned 
Judge thought that tho objectivo value should bo 
Rs. 2987-8 annas aud calculating court-fees ad 
valorem on this sum tho learnod Judgo was of the 
opinion that the plaintiffs wore required to pay 
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bs. 258-12 annas. The learned Judge directed that 
the deficit court-fees should be paid within one 
week. 

The case was put up for hearing on 11-0-1951. 
On the said day the plaintiffs filed an application 
under s. 151, Civil P. C. for re-consideration of the 
order made by the learned Judge on 27-8-1951. 
This application was rejected by order no. 21. 
Then the learned Judge recorded the following 
order on the same day : “Defendant files hajira. 
Plaintifts take no steps. Suit dismissed under 
s. 8B (a), Court-fees Act on contest. Costs to the 
defendant.*’ It appears from the High Court file 
that the learned Judge drew up a decree embody¬ 
ing his order that the suit was dismissed under 
s. SB (a), Court-fees Act, and specifying the costs 
decreed in favour of the defendants. 

Ll] Against the said order the plaintiffs filed a 
First Appeal in this Court on 3-1-1952. This appeal 
was registered as r. a. 18 of 1952. It appears from 
the Order Book that on 11-0-1952. an order was 
made by this Court directing the plaintiffs to 
deposit the initial printing cost on or before 3-7. 
1952, with a direction that in default of payment 
the appeal will stand dismissed. No deposit was 
made as directed and it appears that on 17-7-1952. 
an entry was made in the Order Book that the 
appeal had stood dismissed for non-payment of 
the initial printing cost. 

[5] On 4-1-1952, the plaintiffs also made an 
application under s. 115, Civil P. C. challenging 
the propriety of the order made by the learned 
Subordinate Judge on 11-9-1951, dismissing the 
suit under s. SB (a), Court-fees Act. Notices of this 
application were served on the defendants and the 
ollice note states that these notices have been 
properly served. 

[t»] Mr. Hitter, learned Advocate for defen¬ 
dant l, has raised two preliminary objections. In 
the first place he contended that as the appeal 
had stood dismissed the application itself became 
incompetent. There is no force in this prelimin¬ 
ary objection. The application with which we 
are now concerned is an independent application 
under s. 115, Civil P. C. and is directed against 
the order referred to above. 

[7] The second preliminary objection raised by 
Mr. Mitter was that the order under s. 8B (3), 
Court-fees Act, must be regarded as the rejection 
of a plaint under o. 7, n. ll, Civil P. C. and must 
be deemed to be a decree within s. 2 (2), Civil 
P. C., and an appeal was competent, that such an 
appeal had been filed and was allowed to be dis¬ 
missed. The plaintiffs have accordingly lost their 
remedy. 

M The validity of this objection depends on 
the fact whether an order under s. SB (3), Court- 
fees Act, must be regarded as rejection of a plaint 
under o. 7, R. ll, Civil P. C. It may be pointed 
out that by the Court-fees (Amendment) Act, 1935, 
both ss. G and 8 were amended. Section G was 
amended so as to make it clear that when the 
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plaint has been filed on a paper which is insuffi¬ 
ciently stamped the Court shall direct payment of 
the deficit court-fees within a specified time and 
in case of default shall make an order directing 
the rejection of the plaint. Section 8i*» (3), Court- 
fees Act. which was added by the amending Act 
provided that after the summonses of the suit 
have been served on the defendants, at any time 
after the defendants have entered appearance or 
thereafter but before the delivery of the judgment, 
the Court can make an enquiry as to the suffi¬ 
ciency of the court-fees necessary to be affixed to 
the plaint and if the Court is of the opinion that 
the court-fees already paid are insufficient the 
Court shall make an order either directing the 
plaintiff either to furnish security or to put in the 
deficit court-fees within a specified period. Sec¬ 
tion 8B (3) provides that in case of non-compliance 
with the said order of the Court within the time 
so specified by the Court, the Court shall dismiss 
the suit under s. SB (3), Court-fees Act. 

It was contended that though s. 8B (3) uses the 
expression “the suit shall be dismissed, 0 the real 
effect of the order is a rejection of tho plaint. 
Such an interpretation, though plausible, cannot 
be accepted. By the said amendments of the Court- 
fees Act, a distinction has been clearly drawn he- 
tween the rejection of a plaint in s. c ( 2 ) and the 
dismissal of the suit under s. 8B (3) of the amended 
Court-fees Act. We must therefore so construe s. G (2) 
and s. 8B (3) of the amended Court-fees Act, and 
o. 7 , r. ll, Civil P. C. f so as to make them consis- 
tent. It seems to us that the real intention of the 
Legislature was that if after the plaint has been 
filed the Court is of opinion that the plaint is in¬ 
sufficiently stamped, the Court can make an order 
for rejection of the plaint. If however the ques- 
tion of court-fees payable is gone into at a later 
stage after the defendant has entered appearance 
and the Court then comes to a decision and makes 
an order under s. 8n (3), the effect of disposing o! 
the suit for non-compliance with tho order for 
payment of court-fees is a dismissal of tho suit 
under s. 8B (3), Court-fees Act. It is therefore not 
possible to construe a dismissal of the suit under 
s. SB (3) as equivalent to a rejection of the plaint 
under o. 7, n. ll, Civil P. C. This view was taken 
by one of the members of this Bench in the case 
of Sudhir Kumar v. Mohadeb Chakraborty, 52 
Cal. W. N. G84. 

[9] The question there is whether the dismissal 
of a suit under s. 8n (3), Court-fees Act, can be 
regarded as a decree. The mere fact that a decree 
has actually been drawn up does not matter be¬ 
cause the question whether a decision is a decree 
or not depends on tho terms of s. 2 ( 2 ), Civil P. C. 
An adjudication upon a matter of court-fees does 
not determine any of the matters iu controversy 
in the suit. As such, a dismissal under s. 8B (3) 
cannot be regarded as a decree within s. 2 ( 2 ), 
Civil P. C. It may be mentioned that the rejec¬ 
tion of a plaint for non-compliance with tho direc- 
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tion for payment of court-fees or otherwise under 
0 . 7 , n. 11 , Civil P. C., is expressly stated to be 
included within the definition of a decree under 
s. 2 ( 2 ), Civil P. C. I am therefore of opinion that 
the dismissal of the suit under s. $i\ (:j) is not a 
decree and the order complained of was not ap¬ 
pealable. Their revision petition is therefore com¬ 
ment provided the matter conies within s. 115, 
Civil P. C. 

[ 10 ] The question in this case is not a mere 
question of valuing the relief claimed. The ques- 
tion is bound up with the determination of the 
category to which the suit belongs for the purpo¬ 
ses of determining the court-fees payable. In the 
present case the plaintiffs complained of a preli¬ 
minary decree which was passed in a previous suit 
as being invalid and fraudulent and not binding 
on the plaintiffs. The prayer for a declaration 
which was made was not really necessary on the 
allegations made in the plaint. The decree was 
expressed to be and was in fact a preliminary de¬ 
cree. We have to consider the plaint as a whole 
and reading it as a whole I am of opinion that 
the suit as framed was really a suit for partition. 
The prayer for a declaration which was made in 
prayer (l) of the plaint was really an unnecessary 
prayer and was intended to meet a possible de¬ 
fence which might have been raised by the de- 
fendants. 


It is well known that the passing of a preliir 
’nary decree does not bar a second suit for pari 
■tion. The declaration which was therefore pray< 
for was a superfluous prayer and does not alt 
the nature of the suit itself. Regarded iu this ligh 
the plaint must be regarded as a plaint in a su 
for partition with a prayer for an injunctio 
ouch a suit cannot bo regarded as coming with 
s. 7 (4^ (c), Court-fees Act. It is not a suit for 
declaration where consequential relief is praye 
for but it is a suit for partition which comes witl 
in sch. 2 Art. 17 (6), Court-fees Act. The allege 
tion in the plaint is that the plaintiffs are i 

possession. Section 7vu, Court-fees Act can hai 
no application in this case. A« the suit corn* 
within sch. 2 . Art. 17 (6), Court-fees Act, cour 
^es payable on the prayer for partition is onl 
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purposes of jurisdiction and court-fees at an iden¬ 
tical figure. In my opinion, the learned Judge was 
not right in calculating the difference in the 
value of the relief which* the plaintiffs got in the 
earlier partition suit and the value of the relief 
which the plaintiffs prayed for in the present suit. 
Possibly, the learned Judge had in his mind the 
decision of the Patna High Court in the case of 
Sital Prasad v. Bavidas Sail, 13 rat. 267. In that 
case there was a previous completed partition, 
and the decision is clearly distinguishable. My 
conclusion, therefore, is that the suit has been pro¬ 
perly valued and proi^r court-fees have been paid. 

[ 12 ] In the result, the orders complained of in 
the petition must be set aside and the preliminary 
issue must be determined iu favour ot the plain¬ 
tiffs. The suit must be regarded as properly valued 
and stamped and it will now proceed to trial. 

[Vi] In view of the circumstances, we direct 
that the parties will bear their own costs. 

[ 14 ] Guha Ray J,_ I agree. 

B/M.E.S. A ppl ica lion alio wed . 
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Pulin Bchari Chakraburty—Petitioner v. The 
Divisional Superintendent , Sealdah East Indian 
Ely. and others—Opposite Party. 

Civil Rule No. 2020 of 1951, D/- 11.2-1952. 

(a) Civil Service Regulation and State Railway 
Establishment Code, R. 11 (a) — Employee summoned 
by Criminal Court to answer criminal charge—On ap¬ 
pearance such person granted bail to secure future 
attendance—It is not “arrest”—He cannot be sus¬ 
pended. 

Where a nou-gazetted railway employee was sent a 
summons under S. 68. Cr. P. C., and was directed to 
appear before a Special Court to answer a charge under 
S. 420/120B, Penal Cole and on his appearance a bail was 
was grantcl to him for purposes of securing his future 
attendance he cannot be said to have been arrested aud 
cannot be suspended under R. 11 (a), Civil Service Ikgula- 
tion and State Rulway Establishment Cole. [Para 14] 

Service Regulation and State Railway 
Establishment Code, Rule 11 (b'_It applies to case of 
disciplinary or departmental proceedings against em¬ 
ployee and not to case of criminal proceedings before 
Court oMaw [Para 15] 

pitaMUhm, S . e 7 1C , e * e S ulati °n and State Railway 
Establishment Code. Rule 11 _ Though railway em- 

admfnistr"^ 6 susper>ded or dismissed for any reason 
beTn arrorH con ? lders sufficient, punishment has to 
maner d Wlth rU CS °‘ service governing the 
,.v ’ . [Para 17] 
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0 ’ , [Para 19] 
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Order —This is an application under Art. 2-26 
of the Constitution of India for an appropriate 
writ for directing the opposite parties to forbear 
from giving effect to an order of suspension passed 
on 2*.9.19.50, and also for quashing of certain 
criminal proceedings pending against the petitioner 
in the Special Court at Alipore. 

[ 2 ] The petitioner is an employee under the 
East Indian Railway and was at nil material times 
officiating as Chief Inspector, East Indian Railway 
grain depot Chitpore. The petitioner joined the 
East Indian Railway Administration on or about 
1.10-1027 as an assistant and since his appoint- 
inent he has been awarded several promotions in 
service. 

[3] On 18-8-1950, the petitioner was served with 
a summons dated 1-$.19.30, directing the petitioner 
to appear before the Special Judge of the Special 
Court at Survey Buildings (Alipore) Calcutta, on 
13-0-1950. This summons was issued under s. C«, 
Criminal 1\ C. and directed that the attendance 
of the petitioner was necessary to answer a charge 
of an offence under s. 420 I 20 n, Penal Code in 
State v. A. C. Khanna , case No. 33 of 1930 (cal.). 

[ 4 ] In compliance with the said summons, the 
petitioner appeared before the Special Judge. 
Alipore, and the Special Judge granted him bail 
on that day and directed the petitioner to appear 
again on 16-11-19.30. 

[ 5 ] In the meantime on or about 26-9.10.30. the 
petitioner received a letter from the Assistant 
Controller (G.S.) SDA who is opposite party no. 2 , 
intimating that the petitioner was placed under 
suspension with effect from 29-9-1930. 

[6] It is alleged in the petition that before this 
order of suspension was passed no opportunity 
was given to the petitioner to offer an explanation 
nor was any charge sheet given to the petitioner, 
nor was lie called upon to show cause in respect 
of such charges. It is further alleged that the 
petitioner was never put under arrest or com¬ 
mitted to prison and, therefore, the order of sus- 
jiension that was issued was an illegal order. 

[7] In the petition, the petitioner has also chal¬ 
lenged the jurisdiction of the Special Court to try 
the case of the petitioner that is pending there. 
At the hearing, however, the learned Advocate 
appearing for the i>etitioner has not pressed this 
point. 

[8] In the counter affidavit, which has been 
affirmed by opposite party No. 2, it is stated that 
inasmuch as a case was started against the peti¬ 
tioner, and he was undergoing trial before the 
Special Court at Alipore, there was no alternative 
left to the Railway Administration but to put him 
under suspension because of the specilic provisions 
in the Civil Service Regulations and State Rail¬ 
way Establishment Code to that effect (para 4). 
In para. G of the said counter affidavit it is stated 
that the fact that the petitioner was granted bail 
by the Magistrate or the Special Court at Alipore 


implies that lie had been arrested beforehand and 
as such the order of suspension was properly made. 

[9] Mr. Mukhcrjee, appearing on behalf of the 
petitioner, has drawn my attention to it. ll (a) of 
the Regulations regarding disciplinary action 
against nou-gi/.etted staff including removal from 
service, dismissal and rights ol appeal, published 
under the authority of the East Indian Railway. 
Rule ll (a) runs as follows: 

‘•SUSPENSION—A Railway servant shall be placed 
under suspension when he is arrested or committed to 
prison pending trill by a Court of law, and he shall remain 
under suspension until juigment is delivered by the Court 
unless, in the event of his release on bail, the authority 
comment to suspend him deciles to allow him to resume 
duty pen ling decision of the Court and 

(b) A railway servant whose conduct is undergoing 
investigation on a charge maximum penalty for which is 
dismissal or removal from the service may, at the discre¬ 
tion of the competent authority, be kept under suspension 
until his case lias ben finally decided. The period of 
suspension under this sub-rule should not normally exceed 
4 months except with the approval of the authority next 
above that imposing the penalty.” 

Lioj Mr. Mukherjee argues that as he was not 
at any point of time placed under arrest or was 
committed to prison, the railway authorities had 
no power to pass an order of suspension against 
the petitioner in exercise of the power conferred 
under this n. 11 (a). 

[ 11 ] Section 4 G ( 1 ), Criminal Procedure Code 
provides as follows: 

“In making an arrest the police officer or other person 
making the same shall actually touch or confine* the body 
of the person to be arrested unless there be a submission 
to the custody by word or action." 

[12 So the mode in which an arrest can be 
effected is laid down in this section. It is clear 
that no such thing happened in this case. 

[I3i Section Go, Criminal Procedure Code, states 
that any Magistrate may at any time arrest or 
direct tiie arrest in his presence within the local 
limits of his jurisdiction, of any person for whose 
arrest lie is competent at the time and in the 
circumstances to issue a warrant. It does not 
appear that the Magistrate of the Special Court 
at Alipur in the present case purported to act 
under this section.' 

[14J Section 490, Criminal Procedure Code, is as 
follows: 

“When any person other than a person accused of a non- 
bailable o3en :e is arrested or detained without warrant by 
an officer in charge of a police statiou or appears or is 
brought before a court, an 1 is prepared at any time while 
in the custody of such olficer or at any stage of the pro¬ 
ceedings before such court to give bail, such persou shall 
be released on bail. 

Provided that such officer or Court, if lie or it thiuk9 
fit, may, instead of taking bail from such person, discharge 
him on his executing a bond without sureties for his 
npjoarauce as hereinafter provided.” 

The proviso, however, need not be set out here 
as it is not material for the purpose of this case. 
This section sets out the various circumstances 
under which a bail can he granted and a clear 
distinction has been drawn between cases of arrest 
and detention and cases where the accused appears 
pursuant to or in answer to a summons issued by 
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suspension was made, the order is bad. It is clear, 
however, from R. 12 of the Regulations that it is 
only before an order imposing penalties which are 
specified in items nos. 2 to 6 of rule *2 is passed 
that a railway servant is entitled to be inform- 
cd of the definite offence with which 


the Court. The section makes it quite clear that 
appearance in answer to a summons and appear¬ 
ance under arrest are not the same thing. As I 
have pointed out before, the petitioner was in the 
present case directed to appear before the Special 
Court by a summons issued under s. CS, Criminal 


ICourt .. 

Procedure Code. As is well known, a summons is 
'a milder form of process and is issued either for 
appearance (s. GS) or for producing documents or 
things (s. 04). In this case, the Magistrate granted 
bail to the petitioner for the purpose of securing 
his future attendance in Court. It does not appear 
that at any stage the petitioner was deemed to he 
under arrest or as being in police custody. It 
appears to me that the railway authorities had no 
power in the facts and circumstances of this case 
to issue any order of suspension under u. 11 (a) of 
Itbe Regulations. 

[15] Mr. Mukherjee also submitted that even if 
R. 11 (b) is applicable in this case, it does not 
appear that the order of suspension of the peti¬ 
tioner in this case was approved by the authority 
next above that imposing the penalty and as the 
poriod of suspension has exceeded four months in 
the present case the order must he deemed to be 
bad. But as is pointed out by Mr. Bose, appealing 
for the railway administration, this rule is only 
applicable in the case of disciplinary or depart¬ 
mental proceeding that might bo started against 
the petitioner on a particular charge. It lias no 
reference and cannot apply to any proceeding 
pending before a court of law. The 'question of 
applicability of n. 11 (b) may, therefore, be ruled 
out of consideration. 

[ 16 ] It was pointed out by Mr. Bose on behalf 
of the opposite parties that the service agreement, 
which was entered into between the ]>etitioner 
and the railway administration, provides inter 
alia, m cl. ( 3 ) as follows: 

authority It t 1 , Administration has full power and 

Rnffiripif y tim , e ' for R “y rca50 “ that it may consider 
l ’ t0 8a . 8pend or dismi3s or otherwise punish the 

which he is for the time being employed.” 

U7J It .s submitted that the railway adminis¬ 
tration can suspend the petitioner for any reason 
which they consider as sufficient. It is clear] 

howeter, that this suspension, dismissal or any 
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rmlway servant must be in accordance with the 
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[18] S lTf f? in,S ^ ti0n on its employees, 
given 


lie is 

charged and he is entitled to an opportunity to 
show cause why a lesser penalty should not be 
imposed. The penalty of suspension is, however, 
item no. 7 and so outside the operation of R. 12. 

[ 12 ] It was further contended by Mr. Mukherjee 
that suspension is reduction in rank within the 
meaning of Art. 311 of the Constitution of India 
and therefore his client should have been given 
reasonable opportunity to show cause as is con- 
templated by that Article before the order of 
suspension was passed by the railway authorities. 
1 have already held in the case of Kali Prasanna 
Hoy v. Stale of West Bengal, Original Side Matter 
no. 130 of 1951 (cal.) differing from a decision of 
the Nagpur High Court reported in Provincial 
Govt. C. P. if Bernr v. Slunnshul Hussain, 
a. i. r. 1949 Nag. lis, that suspension is not redu¬ 
ction in rank within the meaning of Art. 311 of 
the Constitution of India. In my view, the peti¬ 
tioner was not entitled to have any opportunity 
to show cause before the order of suspension was 
made. In view, however, of my finding on the 
point that as the order of suspension was not 
passed in compliance with R. 11(a) of the Rogu- 
lations, the order is bad, this petition must succeed 
in part. 

[ 20 ] The Rule is made absolute to the extent 
that the order of suspension dated 28 - 9-1950 is 
cancelled and the opposite parties are directed to 
forbear from giving effect to that order. 

[ 21 ] There will be no order as to costs. 

B:li.G.lK Order accordingly. 
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A. N. Chatterjee and others _ Petitioners v 
Sampatmull Botlira—Opposite Party. 

Civil Rules Nos. 2228 to 2242 of 1951, D/- 21.3-1952. 
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him relevant materials for the purpose of his decision 
under the said section. [Para lj 

Anno. Civil P. C., O. 41. R. 25. X. 5. 

lb) Interpretation of Statutes — Proviso—Scope oi. 

A proviso forms an exception to tlie main part of a 
section ana. if a case otherwise comes within the latter, 
the general rale would apply unless the proviso is attracted. 
The proper approach in such cases would he to find out 
first whether, apart from the proviso the main part can be 
flf phe I and then to consider whether the proviso would be 
attracted. If the particular case cannot at all be brought 
within the main part of the relevant statutory provision 
<i lestion of application of the proviso would not arise and 
other parts of the statute would have to be looked into for 
deciding the ease. If the case is well within the main 
part but the proviso also applies, the latter would prevail. 
Ji, on the other hand,in any case, in which the main part 
clearly applies an l the proviso does not. the decision must 
hi made under the main part of the section and, merely 
i»•■‘cause the proviso cannot b? attracted thereto, the case 
would not be taken away from the main part. .'Para 7] 

Anno. Civil P. C., Preamble, X. 14. 

(c) Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (17 of 1950), S. 9 
(1) (t). S. 9 (l)(f) Proviso and 9(1) (g)—Applicability. 

It is not correct to say that whenever the “premises" 
concerned form part of a bigger construction, the main part 
of S. 9 (1) If), Kent Control Act, would not apply as that 
would be too broad to be accepted. The true position is 
that if. in such a case, the proviso be found applicable, the 
maiu part of the section would cease to apply; otherwise 
the latter would govern the case. ’ [Para 7J 

The proviso will not apply to cases where the building, 
the construction of which, taken as a whole is not at least 
substantially complete for the purpose of beiog let out to 
tenants. [Para 6] 

The inapplicability of the proviso, however, woul I not 
remove a case from the operation of ttie main part of 
S. 9 (1) (f) when that is applicable. Thus when the jor- 
tions of a building, in the occupation of tenants are admit- 
telly “premises" under the Act, constructed after 31.12. 
1J49, the main part becomes applicable, and when the 
case is one to which the proviso cannot be applied, the 
rents of those portions have to be standardised according 
to S. 9 (1) (f). To such a case the residuary Cl. (g) of the 
section cannot be applied. ’ Para bj 

.Ifu/ Chandra Gupta , Chandra Xarayan Laik and 
Pabitra Kumar Banc rjee— for Petitioners ; S. M. Bose , 
Advocate-General and Lai Mohan Ghosh —for Opposite 
Party. 

Order.—These are fifteen Rules obtained by as 
many tenants of Premises no. p-36, Royal Exhange 
Place Extension, Calcutta, wherein the tenants 
petitioners complain against the dismissal of their 
applications under ss. 9 and 10 , West Bengal Pre- 
raises Rent Control (Temporary Provisions) Act, 
1950, for fixation of standard rents and refund of 
alleged excess payments. 

[ 2 ] Before the Rent Controller, more precisely, 

the Additional Rent Controller of Calcutta,_there 

were sixteen applications by sixteen tenants, 
namely, the petitioners before me and M/s. Mittra 
Sadani & Co. All the said applications were opposed 
bv the landlord Sampatmull Bothra, who is the 
opposite party, in all the present Rules. The 
Bent Controller fixed the standard rents under 
the proviso to s. 9 (l) (f) of the Act assessing the 
‘entire construction* for the purposes of that 
proviso at rs. 6,73,703-6-5— rs. 3,18,855-5-C being 
the ‘market price” of land at the relevant date 
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and rs. 3,54,818 being “the actual cost of construc¬ 
tion”—and calculating the proportion in each 
case as contemplated in the said proviso to s. 9 
OMf). The landlord appealed and the learned 
•Bulge, who heard the appeals accepted the land¬ 
lord’s plea, raised before him for the first time, 
that s. o (l) (f),—be it the main part or the 
proviso—had no application to any of the above 
cases, all of which fell within s. 9 (l) (g), there 
being no other part of s. 9 applicable to the same. 
The learned Judge further held that as, in the 
cases before him, there were no materials for 
coming to a decision under s. 9 (l) (g) of the Act, 
the tenants’ applications in all the sixteen cases 
were liable to be dismissed. The learned Judge 
accordingly allowed the landlord’s appeals and 
dismissed the tenants’ applications. Against this 
decision, the present Rules have been obtained by 
fifteen of the sixteen tenants concerned, the other 
tenant, M s. Mittra Sadani »fc Co., who was the 
applicant in case no. 443a of ion before the Rent 
Controller, not having moved against the dismissal 
of its application by the Appellate Judge. 

[3J On behalf of the petitioners two points have 
been urged by Mr. Gupta. In the first place, Mr. 
Gupta has contended that the present cases are 
covered by s. 9 (i) (f)—at any rate by the proviso 
thereof: and, if the proviso applies, the cases were 
correctly decided by the Rent Controller. His 
second argument is that, even assuming that his 
first contention is unacceptable and the tenants’ 
applications could only he dealt with under s. 9 
(l) (g) of the Act, the learned Judge was in error, 
in the circumstances of the present cases, in not 
giving opportunities to the tenants applicants to 
produce proper materials for a decision under that 
section and in dismissing their applications straight¬ 
way on a plea raised against them for the first 
time at the appellate stage. 

[4] That there is considerable force in the 
second submission of Mr. Gupta cannot be denied. 
It appears from the proceedings before the Rent 
Controller that there both parties rested their case 
on s. 9 (l) (f) and no question of the residuary pro- 
vision, namely, s. 9 (l) (g) of the Act was, even re¬ 
motely raised or canvassed. In such circumstances 
the dismissal of the tenants’ applications for absence 
of materials under s. 9 (l) (g) without giving them 
opportunity to produce the same can hardly he 
justified and, if, in law, the position he that the 
present cases are outside s. 9 (l) (f) and have to 
be dealt with under the residuary s. 9 (l) (g) of the 
Act, there must ho a remand to the Rent Con- 
troller in each of these cases so that the parties 
may have proper opportunities of producing before 
him relevant materials for the purpose of his deci¬ 
sion under the said section. This view has not been 
seriously challenged by the learned Advocate- 
General, who appears for the landlord opposite- 
party, but his main argument has been directed 
against the first submission of Mr. Gupta which I 
shall presently examine. 
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( 5 ] On the applicability or otherwise of s. 9 (l) 
(f) the respective arguments may be summarised 
thus: 

The petitioners contend that ns the portions in 
their respective occupation are ‘premises’ within 
the definition of that term in the Kent Control 
Act and as admittedly the said 'premises’ were 
constructed—at least substantially, if not wholly. 
— after 31-12-1919, s. 9 (l) (f) — either the main 
part or the proviso thereof — would govern the 
present cases. On behalf of the opposite party it 
has not been disputed before me that the portions 
occupied by the petitioners are 'premises' within 
the meaning of the Rent Control Act nor has it 
been denied that the said ‘premises’ were con¬ 
structed substantially after 31-12-1949. But it has 
been strongly urged by the learned Advocate. 
General that as the said 'premises' admittedly 
form part of the entire construction intended to 
be raised at no. p-3 C Royal Exchange Place Ex- 
tension, s. 9 (l) (f) could be attracted to the pre¬ 
sent cases—if at all that sectiou be applicable_ 

only in its proviso but that this latter, namely, 
the proviso to s. 9 (l) (f), cannot apply to these 
cases as the entire ‘construction,’ namely, the 
proposed building, which, as the sanctioned plan 
shows, is a six storeyed one, has not been con¬ 
structed even substantially but has been construct¬ 
ed roughly up to the third storey only and even 
that construction up to the third storey is yet far 
from complete. In other words, the submission is 
that for attracting the proviso to s. 9 (l) (f) ‘the 
construction’ or the entire construction,’ of which 
the premises concerned would form a part must 
be at least substantially complete. The learned 
Advocate-General accordingly argues that neither 
the mam part of 9 . 9 ( 1 ) (f) nor its proviso can be 
applied to the present cases so that the petitioners' 
rents have to be standardised under the residuarv 
provision namely, s. 9 ( 1 ) (g) of the Act. 

? h6 P ° i ? t thus a * isin 8 from the respective 

2 D ]? 3, u ab ° T r! n0ted ’ is not alt °S e ther free 
torn difficulty. .Steady, if the proviso had not 

sen? rG ' S ' !u (l) WOuld have cov ®red the pro- 

tionerT 68 “ *¥ P °' ti0nS 0CCU P ied b >' the peti- 
taonerg are undeniably ‘premises' within the 

11 h6 f Rent C ° ntro1 Act and were “to 

3 U 219 , 9 ' V f DOt Wh ° Uy ’ instructed after 

€^ti?'diS e if Pr n IS0 ’ h0W6ver ’ ft PP“rently 
d,ffi w ty - 0n tho proviso it may bo 

Slz ^ here th ° ,premises ' c ° ncern - 

tr Js 1 * 9 \?the main 

5n £ dealt litl not apply and tho case 

be broiS w?l h ?l der S ' 9 (1) (f) onl y if ^ can 

correct 2t? h ' n , th ® proviso ' If be the 
rrect position in law, I would agree with the 

SSI f‘ sioreyea buildi,,s ’ as 
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ed for by the opposite party, or that building up 
to the third storey level as urged by the peti¬ 
tioners, cannot, on the materials before me, be 
said to be even substantially complete so as to 
come within the term construction' as used in 
the proviso to S. 9 (l) (f) of the Act. That term— 
so it seems to me — connotes a building or cons, 
traction which taken as a whole is at least subs¬ 
tantially complete for the purpose of letting it out 
to tenants. This is sufficiently indicated by the 
proviso to S. 9 (l) (f) of the Act under which ‘the 
total standard rent of the entire premises’ has to 
be determined, as otherwise ‘the fair proportion’ 
enjoined therein, cannot be struck. In this view 
of the matter. I hold that the proviso to S. 9 (l) 
(f) of the Act cannot apply to the present cases 
and the decision of the Additional Rent Control¬ 
ler standardising the rents under that proviso 
canuot be sustained. It may he noted here that 
the Additional Rent Controller himself while 
standardising the petitioners’ rents under the said 
proviso found some serious difficulties arising 
from the incomplete construction but he solved 
these difficulties by the simple—though not very 
happy or correct _ method of ignoring the un¬ 
finished portion and leaving it altogether out of 
consideration in tho matter of standardisation of 
rent. Such a solution appears to be hardly just 
or proper particularly when the unfinished portion 
cannot he said to he a small part of the building 
or construction iu question, or, in other words, 
when its costs of construction cannot he consi¬ 
dered negligible iu relation to tho costs of tho 
finished part of the building. I agree, therefore, 
with the learned Advocate General that tho pro¬ 
viso to s. 9 (i) (f) cannot be attracted to the cases 
before me. 

[7] How then are the petitioners’ rents to be 
standardised? There can be no question that tho 
different portions of the building at i>. 36 Roval 
Exchange Place Extension in the occupation’ of 
the petitioners as tenants are ‘premises’ under tho 
Rent Control Act. There is also no dispute as al¬ 
ready stated, that they were constructed, at least 
substantially, after 31-12-1949. Prima facie, there, 
fore the present cases come under the main part 
of s. 9 (l) (f) I have also hold above that the proviso 
to s.9(i)(f) canot apply to these cases before me 

herefore - petitioners’ rents will have to 
be standardised under the main part of s 9 ( 1 ) (f) 

general rule for standardisa-' 
tion of rents of premises’ wholly or substantially 
constructed after 31-12 1949. is to be found in tho 

ELTmnt 0 ?* 9 (l i (f) Sub ' eCt on *y t0 th e excep¬ 
tion, contained in its proviso. This follows from 

h?t 7b! ; “ C T n 0f Statutory construction 

that the purpose of enacting a proviso is to pro. 

tbl m s . tho « enerftl rule embodied in 
the mam part of the relevant statutory provision 

which would otherwise have applied is informal 

not to eppi,. a proviso, in otfft&T “| 

exception to the main part and, if a case other-1 
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wise comes within the latter, the general rale 
would apply unless the proviso is attracted. The 
proper approach in such cases would be to find 
out first whether, apart from the proviso, the 
main part can be applied and then to consider 
whether the proviso would be attracted. If the 
particular case cannot at all be brought within 
the main part of the relevant statutorj provision, 
question of application of the proviso would not 
arise and other parts of the statute would have to 
be looked into for deciding the case. If the case 
is well within the main part but the proviso also 
applies, the later would prevail. If, on the other 
hand, in any such case—that is, where the main 
part clearly applies — the proviso be found inap¬ 
plicable, the decision must be made under the 
main part of the section and, merely because the 
proviso cannot be attracted thereto, the case would 
not be taken away from the main part. The argu- 
ment, therefore, that whenever the ‘premises’ 
concerned form part of a bigger construction, the 
main part of S. 9 (l) (f), Kent Control Act would 
not apply is not correct and is too broad to be 
accepted. The true position is that, if, in such a 
case, the proviso be found applicable, the main 
part of the section would cease to apply; other¬ 
wise the latter would govern the case. 

[8] In my opinion, therefore, s. 9 (l) (f), pro- 
perly interpreted, would apply to—and would thus 
cover-all cases where the ‘premises’ in question 
were built, substantially at least, after the 
31-12-1919—the main part of the section applying 
to those of such cases where the proviso would be 
found inapplicable and the proviso governing the 
rest. I hold accordingly that the present cases 
would lie governed by the main part of s. 9 (l) (f), 
as, on the admitted cases of both the parties, all 
requisites under the main part of S. 9 (l) (f), apart 
from its proviso, are clearly present in these 
cases. Plainly, therefore, there is no scope or oc¬ 
casion for invoking the residuary s. 9 (1) (g) for 
standardising the petitioners’ rents and the deci- 
sion of the learned Appellate Judge cannot be 
sustained. 

[9] The result, therefore, is that this P.ule is 
made absolute to this extent that the decisions of 
both the Kent Controller and the learned Appel, 
late Judge are set aside and the cases are sent 
back to the Rent Controller to be dealt with by 
him under the main part of 8. 9 ( 1 ) (f), West 
Bengal Premises Rent Control (Temporary Pro- 
visions) Act. 1950, in the light of the observations 
contained in this judgment. It will be open to the 
parties to apply to the Rent Controller to adduce, 
if they are so advised, further or addit onal evi¬ 
dence on matters, relevant under that statutory 
provision, and the Rent Controller will consider 
all such applications, if made, on the merits. The 
petitioners' rent will then be standardised by him 
under the main part of s. 9 (l) (f) on the materials, 
already on record and such further evidence as 


A. I. H. 

may be adduced by the parties in pursuance of th* 
leave above granted. 

[lo] There will be no order for costs in the® 
Rules. 

RM.K.S. Iiulc discharged; cases remanded. 
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IJakhanlal Boy Pramanick and others — Peti¬ 
tioners v. Pramathanath Basu and others _ 

Opposite Party . 

Civil Rcvn. No. 336 of 1951. D/. 28-1.1952. 

fa) Debt Laws — Bengal Agricultural Debtors Act 
(7 of 1936). Ss. 37A (8) and 45 — Proceeding undtr 
S. 37A — Applicability of Art. 181, Limitation Act — 
(Limitation Act (1903). S. 29 (2) and Art. 181). 

Article 181. Limitation Act is not excluded in proceed¬ 
ings undvr the Bengal Agricultural Debtors Act, in the 
absence of an express provision. Rut the presentation of 
the award un ler S. 37 A (8), Agricultural Debtors A a* 
cannot be regarded as an application within the meaning 
of the word occurring in Art. 181 an 1 that Article, them, 
fore, docs not apjly k> cases under S. 37A (8) of the Act. 
Case law discuss, d. [Paras 10 and 16] 

Anno. Limitation Act, S. 29 N. 3, 4; Art. 181 N. 22. 

(b) Limitation Act (1908), Preamble — Strict con¬ 
struction. 

A Court ought not to put such an interpretation upon 
a Statute of limitation by implication und inference aa 
may have a penalising eifect unless the Court is forced to- 
do 6o by the irresistible force of the language used. The 
Limitation Act, being an Act which takes away or res. 
tricts the right to take legal proceedings, must, where its 
language is ambiguous, be construed strictly, i.e., in 
favour of the right to proceed. [Para 14) 

Anno. Limitation Act, Preamble, N. Cb. 

(c) Limitation Act (1908), Prcample—Interpretation• 
—Equitable considerations are out of place. 

Statute* of limitation are, in their nature, strict and 
inllenble and in oousuuing the pruvihions of such Statutes, 
equitable considerations ure out of place, the strict 
grammatical meaning of the words being the only safe 
guile. [^ara 15) I 

Anno. Limitation Act. Preamble, N. GR. 

Sarat Chandra Jana , and Akshay Charan Pramanik — 
for Petitioners ; liiralal Chakraburty , Mamndra Kr . 
Chose and Gourhan Ultra—j or Upivsite Party. 

REFERENCES : Courtwar/Chronological/ Pivrae. 

(’29) 56 Ind. App. 30 : (A. I. R. 1929 P. C. 19) 16 

(*32) 59 Ind. A j p. 283 : (A. I. R. 1932 P. C. 165) lfr 

('81-82)6 Bom. 586. 16 

(’94) 21 Cal. 259. 16 

C4b) 52 Cal. V. N. 64 : (A. I. R. 1948 Cal. 4f) 16 

( 49) S. M. A. No. 17 of 1949 (Cal.) 19 

(*49) N indalal v. Djnvndranuth, Decided on 19-1-1949 
(Cal.) 18, 21 

(•51) 5o Cal. W. N. 04 : (A. 1. R. 1950 Gil. 519) 18 

C37) A. I. R. 1937 Mad 31 : (1. L. It. (1937) Mad. 495) 

18 

G. N. Das J.—This rule which wasobtaiued by 
the juugmeut-debtors urises out of proceedings 
under s. 37 a, Bengal Agricultural Debtors Act, 
1935, hereinafter called the Act. 

[ 2 ] In execution of a decree for arrears of rent 
obtained by opposite party no. 1 , tho latter auc¬ 
tion-purchased the disputed property on 16-5-1939. 

[ 3 ] After the enactment of Act 11 B. c. of 194* 
which added s. 37 a to the Act, the petitioners 
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initiated proceedings under the section before the 
Debt Settlement Board, Tamluk. 

( 4 ] On 28-10-1945, the Board made an award 
under s. 37a (5) of the Act. The award recites 
that as the applicants, the decree-holders, the 
landlords and the mortgagees have failed to come 
to an amicable settlement, the Board has deter¬ 
mined the debt under s. 37a ( 5 ). The award was 
drawn up in Form no. 19 (n), sch. (na) of the 
. award gave a description of the debtors, sch. (Kha) 
(l) that of the decree holders, sch. (Kha) ( 2 ) that 
of the mortgagees which was blank in the pre¬ 
sent case, sch (Ga) gave particulars of the decree, 
sch. (oha) particulars of that debts of the debtors, 
sch. (una) a description of the properties to be 
restored to the possession of the debtors. 

[ 5 ] Schedule (Gha) stated that the decretal 
dues of the opposite party no. 1 , (decree-holder and 
auction-purchaser) amounted to its. 1,595-5-6 pics 
only, that the annual income of the property sold 
was its. 511 and that the opposite party no. 1 had 
realised Rs. 3,066 and nothing was due to the 
opposite party no. 1 . 

[6] The award was presented for registration on 
2-2-1946, and was registered on 13-3-1946. 

[7] It appears that on 15-6-1948, the records 
were put up before the Special Officer, D. C. 
Tamluk. The Officer recorded the following order 
on that date: 

Tho records were found after the investment of powers 
under S. 7. On an oxamination of the records it appear* 
that the previous Board has disposed of the cuso and 
made an award. It appears that the award has not been 
registered and that the time for registration has expired. 
In these crcumstanoes, this ease is disposed of on main- 

“ “ ° g a * ,wv d 01 the Board ' The Pities may be 

fl and th ° , re00rd8 may h® SCDt ‘° ‘be Ibxord 
Boom after proper classification.” 

[8] On 17-1-1950, the petitioners presented a 

Sw?V h0 , t0 the P,r9t Co™*’ of the 

a! “ ' for relief under 8 - 37A W of the 

on thlo ° pp ? 9lt f e P art y N0 -1 contested the prayer 

on the ground of hmitation. The learned Mnnsif 

Srtv no 1 th , 6 °t Ct i° n rai9ed tho opposite 
f»rty no. 1 and refused the prayer of the Deti 

tioner on the ground of limitation. The petitioner* 

2:Z\l Q b6f0re district SU who 

S3? ° f J the Uun3if - learned 

Jud S« w h'le dismissing the appeal ex- 

aS. a d ° nbb ab ° afc th ° competenc y of the 

tioner Mr rfti S? a \! earned Advocate f °r the peti- 

Iiimitati^ ^f Sf® 501,148: (1) Article 181. 

limitation fn DOt app * y an, l there was no 

the Act ( 2 ) Pvl tain,ng rel ' ef nnder s ‘ 37A (8) o£ 
tion Act Liraita. 

8. 87a of thft A of ^ 0 * * be P roceG dings under 

■■ £ ofthe lot'’LE ““ 1Si8 ' 

1045. till 15-^i94fi thG 1)61:10(1 from 28 * 10 * 

8. 87a (8) of fehn Anf ^ prayer {or re ^ i0 f under 
the Hi consequently saved from 

Art) i8i Tiimifc i? fcl0n A * an<1, ^ Assuming that 
Ml. Limitation Ant appM, , ims fa * 


begin to run till 15-6-1948, when tho final order 
was made in the proceedings under s. 37a of the 
Act. 

[ 10 ] I shall take up the above points in the 
order mentioned above. The main question for 
consideration is whether Art. 181, Limitation Act 
applies to a proceeding for relief under s. 37A of 
the Act. The first question is whether the Indian 
Limitation Act is at all applicable to proceedings 
under the Bengal Agricultural Debtors Act. Sec¬ 
tion 29, Limitation Act makes that Act applicable 
to proceedings under other Acts unless the appli¬ 
cability thereof is expressly excluded. Section 45, 
Agricultural Debtors Act excludes only the Code 
of Civil Procedure and the Indian Evidence Act. 
It follows, therefore, that Art. 181, Limitation Act 
is not excluded in proceedings under the Bengal 
Agricultural Debtors Act in the absence of an ex¬ 
press provision. The question, however, remains 
whether the said section is attracted to a proceed¬ 
ing under s. 37a (a), Agricultural Debtors Act. 

Ill] Article 181 is one of the Articles in 
sch. l, 3rd Division, which deals with applica- 
tious. All the articles in the 3rd Division com- 
meucing with Art. 158 down to Art. 183 deal with 
cases where tho Court has to be moved by an 
application which is required to be filed under the 
express provision of the relevant Statute. None 
of these Articles deal with cases where no appli. 
cation is necessary to be filed and where the Court 
is asked to do an act which it is bound to do and 
which it has no discretion to refuse to do. Section 
37a (8) runs ns follows : 

‘'The debtor may present a copy of the award made 
under sub.s. (5) to the civil Court or Certificate Ollicer at 

SrtS«i"ni e Pn W , W “ S 80ld an ' 1 61,0,1 Court or 
2 . 6 ‘ a ‘hereupon direct that the sale bo 

ret aside, that the debtor together with any pcr,on who 

was in possession of the property sold or any part thereof 
h H e i. imC i 0f |1 e ’ VCry ° f P° ssession °f such projierty to 

wboJ T er /, S ., an under - rftlya ‘ ‘ho debtor and 
who has been ev.cteJ therefrom by reason of such sale bo 

restore 1 to possession of the Drouoriv nn i «-fk ? 

^ •/ BaiJk oft ffifi oftJ W S 

of kartick next following whichever is earlier." ^ 

Cl2 d 8ub ‘ seotion nor rulesfrara- 

cation by the^ debtor. The debtor his merely to 

present a copy of the award. No time limit 1ms 

SI" 3 . ucb Presentation. On such 

oS t h h A r Court or tho Certificate 
Officer is bound to not as provide 1 in the suh 

2 fc r- I n'fk SigDifiCant t0 n0te that the award 
contains all tho mater als which may be necessary 

for the G)urt or the Certificate Officer to know 

f action can be taken in terms of the sT 

AcUr in^ r T ? prG39 provision either in the 
i? u e3foranoticeto be issued on 
be decree-holder auction-purchaser or the land 

cate Offi^° rtg ^?i b0fOrO the 00111,6 or fche Certifi! 
U ZT take acti0n under the sub.section 

tk° rne *. Q mi , Dd that the restoration of 
possession is the mam relief whioh has to be made 
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in the original application under s. 37 a (l) of the 
Act. A period of limitation for such an application 
is provided for in s. 37 v (2) of the Act. Section 
37a (s) only prescribed the extent of such relief 
and the procedure by which and the Tribunal by 
which the relief already prayed for in the appli¬ 
cation under s. 37a (l) will he worked out. 

[14] The contention of Mr. Chakraborty, learn- 
ed Advocate for the opposite party no. 1 fhat the 
presentation of the award should by implication 
be regarded as an application is opposed to the 
rule of construction applicable to cases of limita¬ 
tion, namely, that the Court ought not to put 
such an interpretation upon a Statute of limitation 
by implication and inference as may have a 
penalising effect unless the Court is forced to do 
so by the irresistible force of the language used. 
It is well settled that the Limitation Act. being 
an Act which takes away or restricts the right to 
take legal proceedings, must, where its language 
is ambiguous, be construed strictly i. e. in favour 
of the right to proceed. 

[15] The further contention of Mr. Chakraborty 
that if the operation of Art. 181. Limitation Act 
is excluded in this case and if it is held that there 
is no period of limitation it will lead to great 
hardship, cannot be accepted. Statutes of limitation 
are, in their nature, strict and inflexible and in 
construing the provisions of such Statutes, 
equitable considerations are out of place and the 
strict grammatical meaning of the words is the 
only safe guide. In a case like the present an 
argument based on the ground of hardship comes 
with an ill grace from the decree-holder auction- 
purchaser. 

On the making of an award under s. 37a (5) 
the decree-holder auction purchaser is under the 
law bound to restore possession to the judgment- 
debtor, and can hardly complain of any prejudice 
if the judgment-debtor makes a delay in present¬ 
ing the award. In such a case the decree-holder 
auction-purchaser obtains the boon of delay 
which is so dear to him and if he is vertuously 
inclined there is nothing to prevent him from 
giving up possession. See Nagendranath v. Surcsh 
Chandra , 59 ind. App. 283 (p. c.). In these circums¬ 
tances, I am of the opinion that the presentation 
of the award under s. 37a (8), Agricultural Debtors 
Act cannot be regarded as an application within 
the meaning of the word occurring in Art. 181. 
Limitation Act and that the Article therefore does 
not apply to cases under s. 37a (8) of the Act. 

[ 16 ] The view taken by me is in consonance 
with the principles which underlie the cases of an 
application for the issr.,. of a sale certificate, vide 
Vithal Janardan v. Vithojirao Putlajirao . 
G Bom. 586, where the learned Chief Justice laid 
stress on the fact that "the provisions of the 
Limitation Act do not apply to applications to a 
Court to do what it has no discretion to 
refuse .... \ or of an application for amendment 
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of a decree, vide Kalu v. Latu, 21 cal. 259 at p. 
260 where Binerji J. opined that 
"there is no limitation for an application UD«lcr S. 206, it 
being the duty of the Court to amcnl a decree under that 
section whenever it is found to be not in accordance with 
its judgment” 

or of an application by a decree-holder for certi¬ 
fying a payment made out of Court under o. 21, 
n. 2 (l). Civil P. C., vide Shri Prokasli Singh v. 
Allahabad Dank Lid .. 56 md. App. 30 (r. c.) where 
Sir Lancelot Sanderson delivering the opinion of 
the Board stated the ratio decidendi in this 
following words: 

“Die rule imposes a duty upon the decree-holder to 
certify the payment and a duty upon the Court upon such 
certificate being given to record such payment." 

17] The view taken by me is also supported by 
the fact that the Agricultural Debtors Act and the 
rules framed thereunder prescribe diverse periods 
of limitation in diverse cases but are silent as 
regards the period of limitation for the presenta¬ 
tion of an award under s. 37a (8), Agricultural 
Debtors Act. 

ClS] I shall now deal with certain cases cited 
by Mr. Chakraborty on behalf of opj>osite party 
No. 1 . In the case of the Co-operative Credit 
Society Arunganan v. Chinna Swavii Udayan , 
A. i. R. 1937 Mad. 31, Art. 181, Limitation Act was 
held to be applicable to an application to enfore 
an award made by the Registrar, Co-operative 
Societies. But in that case r. 5 (4) (b) framed 
under the Act expressly provided for the making 
of an application for the purpose of enforcing the 
award. The decision is therefore distinguishable. 
In the case of Asmatali Sharif v. Mujaharali 
Sardar, 52 cal. w. N. 64, Art. 181, Limitation Act 
was held to he applicable to proceedings under 
s. 26 r, Bengal Tenancy Act. The decision is dis¬ 
tinguishable on the ground that the proceedings 
under s. 2GF, Bengal Tenancy Act start on an 
application being filed by the cosharer tenant. 

The case of Jatindranath Nadar v. Baharuddi 
J lolla, 55 cal. w. n. 64 merely laid down that the 
procedure to he followed in proceedings under 
s. 37a (8), Agricultural Debtors Act is that pre¬ 
scribed in the Code as regards execution of decrees. 
This decision does not throw any light on the 
question before us. In the unreported case of 
Nandalal v. Dinendranath , decided on 19-1-1949 
(cal.) Chakravarti J. merely held that the Court 
in proceedings under s. 37a (8) of the Act has 
jurisdiction to see what the award was and 
whether on the face of the award it did not affect 
their interests. This case also does not deal with 
the question which falls to be decided in the 
present case. 

[19] The view taken by me is in consonance 
with the opinion of Roxburgh J. in the case of 
MrityuJijoy Mukherji v. Ashutosh Tluikur , 
s. m. a. 17 of 1949, d/- 3-5-1950 (cal.). The learned 
Judge held that the presentation of an award 
under s. 37a (8) cannot be regarded as the making 
of an application and that there is no period of 
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limitation in such cases. I share the hope express- 

ed by the learned Judge in that case that 

“it is necessary that some provision should be made at 

some stage limiting the time within which such award 

may be presented to the Court or Certificate Officer for 
carrying out the provisions laid down in S. 37 A (8) of the 
Act.” 

The decision of Roxburgh J. iu the above case 
was affirmed on 7-3-1951, in Letters patent Appeal 
no. 6 of 1950 but on a different ground. I am 
therefore of opinion that the Courts below were 
wrong in holding that the application was barred 
by limitation. 

[20] In this view of the matter the other points 
raised by Mr. Jana need not be gone into. 1 may 
point out that Mr. Cbakraborty did not dispute 
the competence of the present application on 
the ground that a second appeal lay to this 
Court. 

[ 21 ] The lower appellate Court seemed to be in 
doubt on the question whether an appeal lay to 
that Court but did not decide the question pre¬ 
sumably because the Court dismissed the appeal 
on the ground of limitation. I may point out that 
in the unreported decision in the case of Nandalal 
v. Dinendranath , referred to above, Chakravartti 
J. was of the opinion that an appeal lay in such 
cases. It is not necessary for me to express an 
opinion on this question because oven if a second 
appeal was competent, the facts of the case are 
such as would have justified us in converting this 
petition in revision into a Memorandum of Appeal 
and in giving relief to the petitioner on that 
footing. 

[ 22 ] The result, therefore, is that the revision 
petition succeeds, the orders made by the Courts 
below are set aside and this case is remitted to 
the trial Court for giving relief to the debtors in 
terms of s. 37a (8) of the Act. 


[23] The Rule is accordingly made absolute, 
lhe petitioners will have their costs in this Court 
and in the Courts below. 

[24] K. C. Das Gupta J*—I agree. 

B/V.R.B .. Rul e made absolute. 
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Harries C. J. and S. R. Das Gupta J. 
Nalin Chandra Pal _ Petitioner v. Be 
nanjan banquly and another—Opposite Pan 
Miso. Case No. 19 of 1952, D/. 21-4.1952. 

Contempt of Courts Act (1926). Ss 1 3 r P n,, 

lTL t0 pr ° Ceedin S 3 third p«Ty to bring pres' 

urse of justice and amounted to contempt of Cou 

JRTlTinTp 81 B , ° hargin 8 hira of ““ 

dkm jed and nif# E enal J Code - ’«» complaint 

(C?n reSif n a nd ^^ rge f A thcn raoved the * 

jBfa ? jL fte letter wa ® “1 attempt by A to bi 
P ** azB ' oa B who was a party .to the proofing to ad 


A's claim and was clearly contempt of the High Court as 
it tended to interfere with the due course of justice in the 
Court; 10] 

(2) But as it was a first case of the kind, a sentence of 
fine of Hs. 75 would be sufficient. [Para 12] 

Anno. Contempt of Courts Act, S. 1, N. 3 ; S. 3, N. 1. 

A’. K. Basil with Ajit Kumar Dull and Kauai Lai 
Dutta — for Petitioner ; Bibhuti Bhutan Das Gupta — 
for Opposite Party. 

Harries C. j _This is an application for the 

conviction and punishment of the opposite-parties 
for contempt of this Court. 

[ 2 ] The opposite-party no. l Bejoy Ranjan 
Ganguly filed a complaint in the Court of the 
Sub-Divisional Ofiicer, Alipore, against the present 
petitioner and another charging them with of¬ 
fences under ss. 420 and 406, Penal Code. It is un¬ 
necessary to deal in detail with these offences. 
But what was suggested was that the opposite- 
party had been induced to take certain land on 
the representation that the land belonged to cer¬ 
tain lessors, whereas in fact it was said that it was 
khas-mahal land. 

[3] The matter first came before a Sub-Divi¬ 
sional Magistrate who directed a Circle Officer to 
hold an enquiry. The latter submitted a report 
and expressed the view that this was not a crimi¬ 
nal matter. 


[4] The opposite-party thereafter filed a petition 
and on that a judicial enquiry was held by a 
learned Magistrate. The learned Magistrate was 
of opinion that the offence under s. 40G was en¬ 
tirely misconceived and that there was no mate¬ 
rial upon which any charge of cheating could be 
sustained. The result was that the complaint was 
dismissed under s. 203, Criminal P. C. 

[5] The opposite-party no. l thereupon filed a 
revision application in the Court of the District 
Magistrate who held eventually that there was no 
ground whatsoever for interference and that the 
order of discharge was fully justified. 

[6] The opposite-party then moved this Court 
in revision and a rule was issued calling upon the 
present petitioner and his co-accused to show 
cause why the orders made by the trial Court and 
the Additional District Magistrate should not be 
set aside. 


L,J " U11 « cnis revisional application was pen 
ing the petitioner alleges that the opposite-par 
wrote a letter to the President of the West Bong 
Pradesh Congress Committee through the Seer 
tary. It seems that the petitioner was at th 
time a candidate for election in the Gener 
Election and was a candidate nominated by tl 
Congress party. In this letter it is pointed o 
that there were oriminal proceedings pendii 
against the petitioner and that it was very doub 
ful whether he could escape from criminal lial 
lity. The writer then adds ; 

Pa.,Pa him and „ R,s0 the Congress candidate as 1! 

fvith anCCt 1 request you to arran 

with Mr. Paul to repay our full amount with costs." 

L8J Reading this letter, whioh is Exhibit u 
the petition, there can, I think, be no doubt wha 
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soever that the writer intended to bring pressure 
through the President of the West Bengal Pradesh 
Congress Committee on the petitioner to pay up 
what it was alleged he had cheated tlie opposite- 
party. It is pointed out tint the probabilities are 
that the petitioner will be convicted and that 
would bring great disgrace on all concerned, 
therefore, the President is urged to bring pressure 
on the petitioner. 

[9] The petitioner was upholding the orders of 

the Courts below which exonerated him from all 
criminal liability. If the Congress President had 
attempted to bring pressure on him and 1 may 
say at once that it is not suggested that the Con¬ 
gress President ever acted in that manner _ it 

might have had serious consequences. The oppo- 
site-party certainly wished and expected the Con¬ 
gress President to bring pressure on the petitioner, 
and had ho done so the whole course of events 
might have been completely changed. Fortunate¬ 
ly, it would appear that the Congress President 
took the right course aud reported the matter to 
the petitioner leaving it to him to take what 
action he thought proper. 

[ 10 ] Attempting in this way to bring pressure 
upon a party to proceedings, undoubtedly tends 
substantially to interfere with the due course of 
justice. Hero the petitioner may have been so 
coerced as to admit liability in a case in which ho 
might well le not liable. It appears to me that 
this letter, Exhibit D, is clearly contempt of Court 
in that it tended to interfere with the due course 
of justice in this Court. It was written with the 
object of making the petitioner withdraw and 
admit the justice of the opposite-party’s claim. 

[llJ I here is no doubt as to the authorship of 
this letter because the opposite-party no. l admits 
that it was written on his behalf by the pen of 
his son, opposite-party no. 2. It is said that oppo. 
site-party no. 2 is a minor, and in any event 
obviously the responsibility for this letter is the 
responsibility of opposite.party no. l. We, there¬ 
fore, do not think that it is necessary to find 
opposite.party no. 2 guilty. 

[ 12 ] Opposite-party no. 1 however is clearly guilty 
of contempt of Court and the only matter which 
has caused us any anxiety is the appropriate 
punishment to be inflicted. If this sort of thing 
occurs again, this Court will have no alternative 
but to impose a substantial period of imprison¬ 
ment. But as this is the first case of this kind which 
has come before myself and my learned brother, 
we are inclined to take a more lenient view. We 
think that the interests of justice will bo met by 
imposing a fine of its. 75 (seventy-five rupees). 
The opposite-parly no. 1 is given fourteen days to 
pay the fine. But if it is not paid within that 
time he will undergo a period of fourteen days’ 
simple imprisonment. 

[ 1 ^] S. R, Das Gupta J. — I agree. 

BlD.R.li. Opposite parly convicteil. 
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Chakravautti and Sinha JJ. 

livid Estate Etd. — Landlord — Petitioner v. 
Ansar Ahmed—l Tenant)—Opposite Party. 

Civil Rule No. 32GG of 1951, D/- 21-4-1952. 

(a) Houses and Rents-West Bengal Premises Rent 
Control (Temporary Provisions) Act (17 of 1950), S. 9 
— Premises let out in December 1941—Mcdeof ascer¬ 
taining standard rent — Rent Controller cannot deter¬ 
mine prevailing rent till rent in 1941 is investigated. 

Where the premises are let out in December 1941, S. 9 
prescribes a specific method of fixing its standard rent. If 
the rent then paid is ascertainable, thestandard renthasto 
h' worked out in a particular way. If such rent cannot be 
ascertained, then only it is permissible under S. 9 (2) to 
determine approximately the rent at which in reasonable 
probability the premises were let out on that date. Even 
S. 9 (2) does not speak of ascertaining the prevailing rent at 
the date of the application, hut speaks of ascertaining the 
rent which might in reasonable probability be payable for 
the premises in December 1941. In such cases, therefore, the 
Kent Controller has no jurisdiction at all to proceed straight 
way to determine what the prevailing rent is till he has 
investigated whether the allegation that the premises had 
been let out in 1941 was true and if true, whit was the 
rent pail in 1941. [Para 14] 

(b) Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (17 of 1950), S. 31 
(1) (a) — Scope of — Does not empower Inspector to 
exercise judicial functions nor can Controller act on 
evidence obtained by Inspector. 

Section 31 (1) (a) only means that, if authorised by the 
Kent Controller, the Inspector may enter and inspect any 
premises thut lie may have been authorised to enter aud 
inspect. It certainly does not empower the Controller to 
authorise the Inspector to exercise judicial functions and 
tike evidence from parties, far less does it authorise the 
Controller to act on such evidence of the second degree col¬ 
lected by the Inspector. 

Where, therefore, an Inspector, acting under an autho¬ 
risation under S. 31 (1) (a), ascertained the reuts of other 
premises in the locality by taking evidence of their tenants 
and submitted his report and the Kent Controller acted on 
the information so collected by the Inspector, without 
examining him as a witness : 

Held, that the mitcriulson which the Kent Controller 
acted were unauthorised by law aul inadmissible in evi- 
dence and since the whole order was based upou thoso 
materials, the order could not stand. [Para 15] 

(c) Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (17 of 1950), Sch. 
A. Para. 4 — Scope — Docs not prescribe method for 
determining actual standard rent. 

Paragraph 4 of Sch. A does not, by itself prescribe the 
method of determining the actual standard rent payable by 
a sub tenant. It only states the maximum limit beyond 
which the standard rent fixed for a sub-tenant cannot be 
allowed to go, but the standard rent of such sub-tenant has 
itself to be determined first by reference to other provisions 
of S. 9 and of the Schedule. To apply para. 4 as if it pres¬ 
cribes the operations to be carried out for the purpose of 
determining the actual standard rent is entirely erroneous. 

[Paras 17 and 18J 

Manindra Nath Ghosh, Sibdas Ghosh and Ami Kumar 
Sett — tor Petitioner; Satyendra Prosad Sen — for Op - 
posite Party. 

Chakrayartti J. — This Rule is directed 
against an order, dated 14-9-1951, passed by Sri 
N. Banerjee, Additional Subordinate Judge of 
Alipore, whereby ho affirmed an order passed on 
6-1-1951, by the Rent Controller, Calcutta. The 
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.petitioner before us ia the landlord of the premises 
•ooncemed namely, the Hind Estate Limited. 

[%) It appears that the petitioner holds a lease 
•for 99 years in respect of premises no. 2 * 20 / 1 , 
Lower Circular Road, and certain other premises. 
That lease is dated 30-12-1948. The opposite party 
.a admittedly a tenant in respect of one shop room 
in Premises no. 220/ 1, Lower Circular Road, and 
it is to the fixation of the standard rent for that 
one shop room that the present Rule relates. 

[3] The application for the fixation of a stan¬ 
dard rent was made by the tenant opposite party 
on 27-10-1950. In para. 4 of th it application it was 
atated that the shop room was a small one, mea- 
- wring 15’ 10” by 8’ and that the rent in Decem¬ 
ber 1941, was about ns. 20 only. The current rent, 
however, that was being paid by the tenant was 
n. 54-4-0 and the complaint made by the tenant 
was that that rent was exorbitant, compared with 
the rent with regard to similar premises prevail¬ 
ing in the locality. 

f4] In the written statement filed on behalf of 
•the landlord it was denied that the rent was ex¬ 
orbitant, but nothing one way or the other was 
•8&id in respect of the allegation that the premises, 
namely, the shop room concerned, had been 
tenanted in December, 1941, and had then borne a 
rent of about rs. 20 only. In fact, the allegation 
appears to have been overlooked altogether even 
by the authorities below. 


(5] The Rent Controller obviously treated t\ 
as one where either the premises had not bee 
let out in December, 1941, at all or where the rei 
borne in December, 1941, could not be ascertain 
He, therefore, proceeded to ascertain what th 
prevailing rent was and for that purpose appea 
to have relied entirely on a report submitted fc 
an Inspector which contained references to ren 
to be paid in respect of other similar premis( 
in the locality. He considered the rates reporte 
t>y the Inspector between which, however, thei 
a wide divergence and he solved the probler 

^ L me *t n between ^ose rates. Th 
figure adopled by him was ns. 25 . Having don 

«o, he took the next step of adding 10 per cent t 

*V, 5 £“ d cached the figure of rs. 27 8 0 . 

. Tbe Renfc Controller then turned his atter 

° f 8Gh * A t0 fche West Ben ^l Pre 

f H "I'' 01 1950 aDd P reface,i hl 

S he Inf “ K Pa 01 l he CaSB With the remar 

7nl m Q th U “t bef0re him ' Sh0uld 11 

DCtitinnp * 4 ° Para> 5 ina3,nuc b as th 

,S t the 3ub -tenant of the opposite part 

i WO ko 6 ut 1 the fi-^egree.” 1 Proeeedin 

4he Rent c m aCCOr<lanCe witb P*ra. 4 

rent R naiw« K e fu r3t determined the bandar 
rent payable by the petitioner in respect of th 

* ^ 0 %^ th . e . P"ty to b 

fluartflr’ 0 ' T i th n he added a tnrther six and 

?? 

Elated that the standard rent of the tenanoy ii 


question would be Rs. 29-3-6 with effect from 
November, 1950. 

[7] It is not at all clear what process of reason¬ 
ing the Rent Controller actually applied in reach¬ 
ing the result which he arrived at. As I have 
already indicated, in the earlier part of his order 
he was fixing the rent by reference to the rent 
prevailing in the locality., In the latter part of 
the order he seems to have treated the case as one 
where all that was necessary to do was to as¬ 
certain fche standard renfc payable by the tenant 
of the first degree and then to carry out certain 
mathematical operations. If the rent payable by the 
opposite party fell to be determined under para. 4 
of sch. a, it is difficult to see for what purpose the 
Rent Controller indulged in all that enquiry about 
the prevailing rents. 

[8] The most charitable construction that one 
can place on the order of the Rent Controller is 
that as, in ascertaining the prevailing rent he was 
proceeding more or less on guess work, he allowed 
the petitioner the maximum which, according to 
him, was allowable under para. 4. If that was 
what he did, ho really determined the rent pay¬ 
able by the opposite party under para. 4 of sch. a. 

[9] The landlord did not accept the order of the 
Rent Controller and appealed. The learned Addi¬ 
tional Subordinate Judge upheld the order of the 
learned Rent Controller and observed that after 
having found that the basic rent payable for the 
disputed shop room would be rs.25 per month, the 
Rent Controller had “fixed the standard rent at 
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the basic rent at the rates admissible under the 
law.” Since the learned Judge was referring to 
the additions made by the Rent Controller to 
Rs. 25 and also saying that thoso additions had 
been made at rates admissible under the law, it 
is clear that he approved of the application by 
the Rent Controller of para. 4 of sch. a and also 
approved of the manner in which the paragraph 
had been applied. 

[ 10 ] Three points were urged before us in sup¬ 
port of the present Rule. It was contended in 
the first instance that the opposite party having 
gone to the Rent Controller with the specific 
allegation that the premises were tenanted in 1941 
and having further taken it upon himself to state 
the amount of rent borne by the premises in that 
year, although he gave only an approximate 
ngure, but not having led any evidence to esta¬ 
blish what the actual rent paid in 1941 had 

been his application should have been dismissed 
straightway. 

. Cll] , Ifc wa9 contended in the second place that 
m so far as the Rent Controller had relied upon 
the Inspector’s report as regards the rent said to be 
paid in respect of certain other premises, he had 
acted on evidence inadmissible in law. 

[ 12 ] The third contention was that the Rent 
ControUer and also the learned Judge had been 
wholly in error in applying para. 4 of soh. a at 
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ftll, inasmuch as the petitioner's lease was a lease 
for 99 years and therefore outside the Act by 
reason of the provisions of s. 5. It was urged that 
if, as s. a provided, nothing in the Act applied to 
a lease of this character, there could not possibly 
be a standard rent payable by the petitioner 
within the meaning of para. 4 of sch. a and conse- 
qucutly, that paragraph could not be applied to 
the present case at all. 

[13 In my opinion, the first two grounds urged 
on behalf of the petitioner are well founded, and 

it is not necessary to decide finally the third point 
raised. 

Cl-i] It is true that the petitioner did not defi¬ 
nitely traverse the allegation made in the appli¬ 
cation that the premises concerned were tenanted 
in 1941 and had borne a rent of about its. 20 at 
that time. But if such silence was to be construed 
as an admission at all, the fact admitted would 
be that there was a tenancy in December 1941, 
and that the rent was about ns. 20 as alleged. The 
actual rent would still have to be proved and 
found. But quite apart from that, it seems to me 
that since the tenant came to the Kent Controller 
with the case that the premises had been tenanted 
in December, 1941, the duty of the Rent Control, 
ler was clearly to try to ascertain first what the 
rent paid in respect of the shop room in 1941 was 
if, in fact, it had been tenanted. The Rent Con- 
tr°l Act prescribes a specific method for fixing 
the standard rent in cases where the premises 
jivere let out ip December, 1941. If the rent then 
liaid is ascertainable, the standard rent has to 1)6 
worked out iu a particular way. If such rent 
cannot be ascertained, then only it is permissible 
under s. 9 (2) to determine approximately the rent 
at which iu reasonable probability the premises 
were let out on that date. It is noticeable that 
even s. 9 ( 2 ) does not speak of ascertaining the 
prevailing rent at the date of the application but 
speaks of ascertaining the rent which might in 
reasonable probability be payable for the premises 
in December 1941. But the i>oint which requires to 
be stressed is that the structure of the application 
of the opposite party having been what it was, the 
Rent Controller had no jurisdiction under the Act 
at all to proceed straightway to determine what 
the prevailing rent was till he had investigated 
whether the allegation of the tenant that the pre¬ 
mises had been let out in 1941 was true and if it 
was true, whether it was possible to ascertain 
what the rent paid in 1941 had been. Till ho dis¬ 
posed of that part of the case in accordance with 
the law, he had no power whatsoever to digress to 
any other method of fixing the standard rent. In 
my opinion, the whole approach of the Rent Con¬ 
troller and, therefore, also the learned Subordinate 
Judge was mistaken and the case was not properly 
investigated or tried at all. 

[15) Equally sound, in my view, is the second 
ground taken. As I have already stated, the Rent 
Controller acted entirely on two reports submitted 
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by the Inspector. In those reports he made refer¬ 
ences to the enquiries which he had made and 
the rent which he found was payable in respect of 
certain other premises. That information he could 
have collected only by enquiries made from the 
tenants of those premises or of other parties, but 
in any event by, in effect, taking evidence. This 
Court has had previous occasion to draw the 
attention ot the Rent Control authorities to the 
very limited scope of s. 31 of the Act. That sec¬ 
tion by sub-s. l (a) does no more than empower 
the Rent Controller to authorise any oflicer sub¬ 
ordinate to him to enter and inspect any premises 
at any time before sun rise and sun set. The pro¬ 
vision can only mean that, if authorised by the 
Rent Controller, the Inspector may enter and 
inspect any premises that he may have been 
authorised to enter and inspect. 1 would concede- 
that after making such entry and inspection, he 
would be entitled to report to the Rent Con¬ 
troller particulars about the premises so entered 
and inspected, such as their measurements or the 
condition in which they are, in other words, the 
physical peculiarities of the premises. 

Rut the section certainly does not empower the 
Controller to authorise the Inspector to exercise 
judicial functions and take evidence from parties, 
far less does it authorise the Controller to act on 
such evidence of the second degree collected by 
t he Inspector. It is true that sub-s. ( 2 ) refers to the 
Controller’s power to summon and enforce the 
attendance o i witnesses jn the manner laid down 
in the Civil Procedure Code. But the section, it 
seems to mo, is limited to the method and manner 
of compelling the attendance of witnesses before 
the Controller himself. In any event, the question 
whether the Inspector can examine any witness*, 
if specially authorised in that behalf by the Con¬ 
troller by way of commissioning him to do so 
need be considered iu this case, inasmuch as there 
is no order passed by the Controller-so authorising 
the Inspector. In the present case, the Inspector 
acted merely under an authorisation to inspect and J 
it is at least clear that under such authorisation he 
had no jurisdiction whatsoever to examine wit¬ 
nesses, nor had the Controller any authority in law 
to act upon the information so collected by the Rent 
Controller. It thus follows that the materials on 
which the Rent Controller acted were unautho¬ 
rised by law and inadmissible in evidence and 
since the whole order is based upon those mate¬ 
rials, the order cannot possibly stand. 

lo) Proceeding now to the third ground, it 
presents a question of some difficulty as to what 
s. 5 of the Act really means. As a matter of 
language it certainly says that nothing in the Act 
shall apply to a lease entered into after 1-12-1941,. 
for a period of not less than 15 years. A restricted 
construction of that language would be that the 
scope of the section is limited to excluding the 
operation of the Act as between the lessee under 
such a lease and his landlord. On the other hand* 
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the language used by the Legislature which, as I 
have already stated, ‘‘nothiDg in this Act shall 
apply" is absolute and it is at least arguable that 
nothing contained in the Rent Control Act shall 
be applicable to a non-terminable lease for more 
than 15 years, granted after December 1941, for 
any purpose whatsoever. If the latter view be the 
true view, it would necessarily follow that there 
cannot possibly be any standard rent payable by 
a tenant who holds under a lease executed after 
1-12-1941 and a lease for a period of not less than 
15 years. Standard rent is a creatine of the Rent 
Control Act and if nothing in the Act applies to 
snch a lease, it is perfectly clear that in respect of 
such a lease, there cannot be a standard rent at 
all. The effect of that view under i>ara. 4 of sch. a 
would be that in cases where certain premises 
have been sub-let, but the tenant who had sub-let 
them holds under a lease for more than 15 years 
takon after 1-12-1941, tho para would not lie 
applicable at all. If so, then in such cases if the 
sub-tenant applied for tho fixation of the standard 
rent, it would not bo possible to extend to him 
the benefit of tho para. In other words, tho effect 
of the view would be to establish that there is a 
lacuna in the Act leaving the cases where a sub¬ 
tenant holds under a tenant who himself holds 
under a lease for more than 15 years taken after 
1-12-1941 unprovided for, so far as the purposes of 
I'ara. 4 are concerned. 


[17] As, however, this question would ni 
become relevant till the stage of fixing the actui 
standard rent was reached and since in the pr< 
sent case the very initial approach of tho auth< 
Mm below was mistaken, I do not consider 
necessary to decide in advance what the true vie' 
of s 5, read with s. 4 of sch. a would be. Th 
much, however, appears to be clear that i>ara. 4 c 
sch a does not, by itself, prescribe the method c 

& n ac , tual standard rent b y 
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correct ,7 5 and what the ^ect of the 
b view on para. 4 of Schedule would be. 



[19] For the reasons given above, (bo orders 
complained of cannot bo upheld. The Rule is ac¬ 
cordingly made absolute. The order of the learn¬ 
ed Additional Subordinate Judge and the Rene 
Controller are both set aside and the case is sent 
back to the Rent Controller for decision in accor¬ 
dance with law. 

[ 20 ] The petitioner will have his costs of this 
Rule which we assess at two gold mohurs. 


[ 21 ] Sinha J _This case raises an important 

point as to the principles which should determine 
the approach by the Rent Controller in computa¬ 
tion of the ‘standard rent' in lespect of non-resi- 
dential premises. The facts relating to this case 
are fairly simple. The premises which is the sub¬ 
ject matter of the application is a portion of pre¬ 
mises nos. 220 / 1 , Lower Circular Road, which 
appears to be a huge building on Lower Circular 
Road and which has a number of tenants occupy¬ 
ing different suites. The opposite party who is a 
minor occupies a road-side ground floor-garage on 
the north western corner of the building which is 
used for business purposes. The previous rent of 
the shop room was ns. 50 per month which was 
subsequently raised to rs. 54.4-0. The premises be¬ 
longs to one Md. Amin and the petitioner Hind 
Estate Ltd., hold this property and several other 
properties under a lease for 99 years. Tho oppo¬ 
site party Ansar Ahmad through his guardian 
and next friend Md. Ismail, made an application 
on 27-10-1950 praying for the standardisation of the 
rent. He also prayed that an inspection be held 
of the premises. In the application it was stated 
that the shop room was a small one measuring 
15 -10 x 8 and its rent in December 1911 was 
about Rs. 20 only. 


■lu mo written statement filed on behalf of tho 
Hind Estate Ltd. this allegation about the rent 
in December 1941 was not expressly traversed. 
All that was said was that the rent was not at all 
exorbitant but was, at all material times, and 
still was, unduly low, nominal, unfair, unjust and 
unreasonable. The premises was then inspected. 
It was inspected by what are called “Inspectors” 
appointed by the Rent Controller and according 
to the report dated 27th November there was a 
similar garage in the vicinity yielding a rent of 

I 1 ?! m0 ?, th ' Tho inspector admitted that 
the leasehold could not bo measured as the other 

her fi D ! refUS6d , t0 give ftccess ‘ lfc a PP*u-s that 
::T 18 a f c ° nd re P 0rt a mouth thereafter which 
3 ™ tbat fchero was another shop room in 

for T ^ R ° ad situateJ neart) y- occupied 
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?n St'J f ■ ° £ a11 refers t0 fcbese two tenants 
m the vicinity, one paying Re. 56-4-0 and the other 


r 


5S Calcutta 


IIind Estate Ltd. v. Ansar Aiimed (Sinha J.) 


paying ns. 18 and correctly comes to the conclu¬ 
sion that it is impossible to come to the conclu¬ 
sion that there was any parity in the rent 
prevailing in the locality. He then says that the 
‘‘rent”, meaning undoubtedly "the standard rent ", 
should be assessed under sch. V para. 4 of the 
Act inasmuch as the petitioner was a sub tenant. 

As I shall presently show, the learned Rent 
Controller started where he should have finished 
and that para. 4 of sch. ‘a* is not the relevant 
rule for assessment of the standard rent but only 
prescribes a limit. He then notices the lack of 
parity in the rent of the locality and says that 
the most reasonable thing to do was to take the 
‘average’. 1 am at a loss to understand as to 
how he calculates the average; whether it is the 
mean of the two figures he had before him or 
whether it involved any calculation of the other 
rentals in the promises. 1 am also mystified as to 
how he could work out a proportion because his 
own Inspector said that it was impossible to mea¬ 
sure any part of the leasehold premises, the 
tenants having refused to allow him to do so. How¬ 
ever by some method of calculation he came to the 
average of ns. 25, ns he says "in round number”. 
Then he says that under sch. V, para. 3, sub-s. (b) 
the landlord was entitled to 10 p. c. over this and 
then ultimately he came to the conclusion that 
the reasonable standard rent payable by the op¬ 
posite party (meaning the Hind Estate Ltd.) for 
the petitioner’s portion of the tenancy should be 
in his opinion Rs. 27-8-0. In other words, relying 
on the two figures above named he calculated the 
standard rent of the lessee and by adding thereto 
six quarter per cent, arrived at the figure 
its. 29-3-6 being the standard rent payable by the 
opposite party. 

This is an entirely erroneous method of calcula¬ 
tion. The relevant section is s. 9, West Bengal 
Premises Rent Control (Temporary Provisions) 
Act, read with sch ‘a*. Section 9 (l) (a) refers us to 
sch. ‘a’. Schedule ‘a’ consists of four rules. Rule l 
gives us the definition of ‘basic rent’, firstly 
where rent has been fixed and secondly where it 
has not been so fixed. Rule 2 refers to the ascertain¬ 
ment of standard rent of residential premises by 
adding a specific sum to the basic rent. Rule 3 gives 
the method of tlie calculation of standard rent of 
non-residentiul premises. Rule 3 states that where 
premises have been sublet the standard rent of the 
sub-tenant should not exceed by six quarter per 
cent, the standard rent or a proportionate part 
thereof which might he taken as reasonably pay¬ 
able by the tenant who sublets the premises accor¬ 
ding as the premises are sublet in whole or in part 
and where because of the proviso to s. 3, the 
tenant had no standard rent under the Act, the 
excess mentioned above should be with reference 
to the rent payable by the tenant. Therefore where 
it is possible to ascertain the rent which was pay¬ 
able on 1-12-1941 then the basic rent ought to be 
•determined as laid down in R. 1 (b) of sch. V. In 
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this particular case, the petitioner before the Rent 
Controller had stated that the property was let out 
in December 1941 and this was not denied. There¬ 
fore there is no valid reason to ignore the provi¬ 
sions of n. l (b). In specific cases it may so happen 
that it will he very difficult to obtain sufficient 
evidence for determining the exact rent payable 
on 1-12-1941 but that contingency again is provided 
for in s. 9 ( 2 ). Finally, it is not possible at all 
to determine the rent in December 1941 and if the 
case is covered by no other section of the Act 
then under s. 9 (l) (g) the standard rent should be 
determined at the rate which is fair and reason¬ 
able. From this it will at once appear that the 
Rent Controller made entirely erroneous approach 
to the question. First of all he wholly ignored the 
question as to what was the rent in December I94h 
Secondly, he attempted to assess the standard 
rent by the help of sch. ‘a’, R. 4, and next he 
was wholly in error in the method he adopted in 
assessing that rent. 

This is not the way in which the standard rent 
should he calculated. Rule 4 of sch. ‘a’ is there to 
prevent trafficking in rents and lays down a ceiling 
over which the property cannot be sublet. But it 
is of no help in assessing or ascertaining the stan¬ 
dard rent. In reading the order of the Rent Con¬ 
troller and the learned Subordinate Judge it is 
very difficult to discover why rent in December 
1941 is never sought to be determined. It was 
suggested by the learned advocate that the res¬ 
pondent had mentioned the sum "of about R9. 20” 
but this was his surmise and therefore the Courts 
did not take any notice of it. But this is scarcely 
a satisfactory explanation. There is nothing to 
show whether this was his surmise or not and the 
Courts below did not at all refer to this aspect of 
the question. It is clear therefore that the method 
of computation adopted is wrong and the result 
arrived at is erroneous and cannot be supported. 

[ 22 ) The next point is as to the evidence which 
has been utilised for arriving at the standard rent. 
Our attention bus been drawn to s. 31 and the 
rules fnmed under the Act to support the action 
of the Courts below in relying on the reports of 
the Inspectors. But s. 31 does not empower any 
Inspector to take evidence about the rent paid in 
premises other than the one in question. Accor¬ 
ding to the report of the Inspector he came to 
hear in one case about the rent paid and in the 
other case saw the rent bill. The Inspector was 
not called to give evidence nor were the rent bills 
produced nor was the ]>erson who gave the infor¬ 
mation to the Inspector called. Under tho.se cir¬ 
cumstances the Rent Controller clearly based his 
finding on inadmissible evidence. 

[23] The ‘standard rent' as fixed can therefore 
not be supported. I agree with the order made by 
my Lord. 

BID.R.R. Rule made absolute. 
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Calcutta Insurance Ltd—Assessee v. Commr. 
of Income-tax. 

Ref. No. 2 of 1016 and No. 4 of 1947, D/. 29-11-1951. 
(a) Income-tax Act (1922), S. 66—Statement of the 
case—Nature of. 

The stitementof the case ought corfc iioly not to be a 
jadgmcnt on the appliction for a reference, recounting in 
detail the whole controversy on the application and the 
Tribunal’s views thereon and covering not only the poiot 
as to whether the questions formulated arise or not but 
also, once again, their merits. The Tribunal may. if it 
chooses, record an order on the Applicitiou for a reference 
and where it declines to state a case at all or a case on any 
of the questions formulate 1, it is perlnps necessary to do 
so. But when it has reached the stage of R. 4d of its own 
Rules an 1 decided to make a reference or when it has 
been directed b.v the Hi ;h Court to do so, all controversy 
has been left behind and the statement of the case con¬ 
templated by the Rule, as also by S. 66 of the Act, i9 
obviously a separate document of a neutral character 
which must be limited to the questions referred and in 
which should be incorporated only the facts relevant to 
those questions as found by the Tribunal, the contentions 
of the parties, the decision thereon as recorded in the 
appellate order and the questions of law which arise. If a 
model is required, one will be found in the statements 
drawn up by the General or the Spec.nl Commissioners in 
Kflgland, incorporated in the reports in the Tax Cases. 

[Para 2] 

Anno. Income-tax Act, 8. 66 N. 1. 

(b) Income-tax Act (1922), S. 10 (2) fvi), Sch. R. 2 
Hb) & R. 3 (b;—Life insurance business—Depreciation 
on furniture, motor-cars an 1 books. 

Profits of a life insurance business are treated by the 
Income-tax Act as a class by themselves and there is no 
TCason to presume that all the general provisions ol the 
Act relating to computation of business income must occur 
somewhere or other in the Schedule. 4, Exjenditure M in 
2 (b) does not itc’udo depreciation and does not, 
therefore, attract S. 10 <2) (vi). Depreciation on furniture, 
motor-cars and books is outside the purview of R 3(b). 
AOat rule do-s not cover assets of all kinds, but is limited 
r securities and similar assets. Thus in the case of life 
msiimnw companies, depreciation on furniture, motor- 
waand books ,8not governcl by either S. 10 (2) (vi), 
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wise is plain. Section 19 (5) allows credit for any 
deduction made under 8. 18 and for the amount of any 
increase on dividonds made under S. 16(2). The expression 
“pai 1 by deduction at source from interest on securities*’ 
in R. 4 refers to the first sum. The dividend reoeived by a 
share holder of a company is treated as his share of the 
promts, less tax thereon which has been paid by tfc* 
company on his bebnlf, and the amount of the tax so paid 
is the Hinount by which the dividend is increased under 
S. 16 (2), for that also is a part of hi6 income. The amount 
is. therefore, first added to the assessable income under 
8 16 (2), and then creJit is given for it under S. 18 (5), 
against the tax payable. Such amount also is thus “paid 
by deduction at source" aud the words "or otherwise" in 
R. 4 refers to this amount which is the second sum 
mentioned in S. 18 (5). But there can bo no question of 
the words "or otherwise" importing the lax paid directly 
on assessment. [Para 27] 

Anno. Income-tax Act, S. 18 N. 1. 

(d) Income-tax Act (1922). S. 66 & Sch. R. 2 (b) — 
Question to be framed-Nature. 

When the point to be decided is whether a particular 
sum was rightly added back, tho character of the sum is 
the matter in issue and it cannot be proper to assume in 
tho question framed that tho sum is not of a particular 
character. If the assumption is negatived, the only answer 
which the Court can properly give is that the ’question 
does not arise. [Para 29] 

Anno. Income-tax Act, S. 66 N. 1. 

(e) Income-tax Act (1922), Sch. R. 2 (b) — Finding 
out real profits—Meihod. 

The task of the income-tax office under R. 2 (b) of the 
Schedule is to fiod out the real profits of the last inter¬ 
valuation period, but the surplus disclosed by tho actuarial 
valuation will not necessarily represent such profits, 
because there may have txen, at the beginning of the 
period, some surplus outstanding from the previous period 
in which case the actual profits of tho period under con¬ 
sideration will be the last surplus minus tho previous 
surplus; or there may have been an outstanding deficit is 
winch c ise the real profits of tho period will be the surplus 
plus the amount of the pievious deficit, because the deficit 
must have been wiped out before tho surplus resulted. In 
order to ascertain the real profits of the last intervaluation 
peno , the previous surplus, if any. must, thereforc.be 
do acted or the amount of the previous deficit, if any 
added. If the case comes under the second part of R. 2 (b)’ 
the rule does not aav that whatever surplus was disclosed’ 
Dy the next preceding valuation must be excluded, but 

• n Dly “ , m “ C K h ,° , 1 l UrpluS “ S ! na - v bavc included 

in the lust surpluj which is being adjusted How much 

h,is been included is a problem of arithmetic nnd account- 

mg aud sj a question of fact and not a question of law. 
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to be distributed according to the recommendations then 
male and there will be nothing to compel the insurer to 
allocate it to policy-holders only. Accordingly, the 
assesses is not entitled to a deduction of one half of the 
sum under K. 3 (a), Schelule to the Income-tax Act. 

[Para 40] 

(g) Income-tax Act (1922). Sch. R. 3 (a) first Pro¬ 
viso—“No account shall be taken of any such amounts 
etc."—Meaning oi. 

Under It. 3 and, therefore, under R. 3 fa) the surplus 
is to be computed, not for the purpose of it. 'l (b) but for 
the purpose of the whole It. mat is to say, for the 
purpose of determining the taxable “profits and gains" 
of the business. What it means is that the surplus 
ascertained under It. 2 (b) is to be further aljustel under 
It. 3, except in ihe case of sub-r. (c), by reference to the 
manner in which the surplus has been utilised and the 
“amounts" referred to in K. 3 (a), are, therefore, amounts 
paid or reserve 1 or expended oat of the surplus. The 
function of a \ roviso is to except a case which would 
otherwise fall within the general language • f the main 
enactment and un-iur the proviso what shall be deducted 
will only be the amouuts pai l or spent or reserved out of 
the surplus of the last valuation period, but so f.»r as any 
portion of the amounts, actually paid or spent or reserved, 
came out of the surplus of a previous perioi, still lying 
unappropriate 1 in the hands of the insurer at tne time 
of tne distribution, the same shall be disregarded and 
one-half of such portion snail not be included in the 
deduction. The result of the exclusion of such portion 
will be to re luce the amount of the deluction and make 
the taxable profits larger. It is the proviso which pro- 
vides for the exclusion in the case of the first computation 
and the words “no account shill be taken of aoy such 
amounts etc.” mean that such amounts shall not be taken 
into account or shall be kept out of account, in other 
words, they will not be included in the amount of which 
one-half is to b? deluded. The etfoct of this exclusion 
will be to reduce the amount that would otherwise have 
to be deducted under It. 3 (a), and it is in that way that 
the proviso restricts the operation of the rule iu the case 
of the first computation and makes the taxable profits 
larger. [Para 45, 46, 49] 

(h) Income-tax Act (1922), S. 66 — Jurisdiction to 
admit further facts. 

It is not possible in a reference to go beyond the state¬ 
ment of the case and admit further facts which alone 
supply the foundation for a particular contention. A.I.K. 
1951 S. C. 108. Foil. [Para 56] 

Anno. Income-tax Act, S 66 N 20. 

(i) Income-tax Act (1922). Sch. R. 3 (b)—“Assets” 
—Organisation expenses. 

“Otner assets" contemplated by R. 3 (b) are assets of 
the nature of investments which may appreciate or de¬ 
preciate, about which iz is appropriate to speak of realisa¬ 
tion and realisation of which muy result in gain or loss. 
It is diilicult to think of any asset, particularly a realis¬ 
able asset, acquired by organisation expenses. They may 
be carried on the assets 6iJe of the balance-sheet, but that 
is only a uiethol of accounting an-1 as assets, such ussets 
are fictitious, because they have no real existence in the 
shape of anything which may be the subject-matter of 
realisation. Organisation expenses cannot come within 
such assets. [Para 57] 

(j) Income-tax Act (1922), Sch. R. 3 (b)—“Other 
assets”—Loans. 

Bvi debts in respect of which an allowance is available 
for purposes of income-tax are trading debts, i.e., debts 
constituted by outstanding business dues or, in the case 
of bankers and money-lenders, debts arising out of loans 
granted in the course of the money-lending business. 
Financial accommolation granted to employees or sums 
over-drawn by an employee on his commission a:count 
are not debts which, on becoming irrecoverable, can be 
claimed as bid debts for purposes of income-tax. The 
allowance for bad debts is a revenue allowance, but it 
shows the principle applicable, because the allowances 
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under R. 3 lb), although capital allowances in form, really 
rest on an assumed basis that the insurance company 
carries on a business of dealing in investments and, 
therefore, the principle may be referred to for ascertain¬ 
ing what kind of debts are contemplated by R. 3 (b). if 
“other assets" mentioned by it include debts due to the 
company. Rule 3 (b) may include loans .granted by the 
company out oi its s irplas funds as investments of its 
money and with regard to such loans it will obviously be 
appropriate to speak of realisation and of gain or loss. 

[Para 58) 

(k) Income-tax Act (1922). Sch. R. 3 (b)—‘Reserved’ 
—Meaning cf —Future loss or depreciation. 

The material words in li. 3 (b) are “any amount cither 
written oil or reserve 1 in the accounts or through the 
actuarial valuation to meet depreciation of or loss on the 
realisation of securities." As to writing oil, it is perfectly 
clear that no loss can be written oil uule^s it has actually 
occurred. “Reserved” occurs in the rule as an alternative 
to writing oil an l the scope of the two operations is 
obviously co-extensive. Strictly speaking, "written oil" 
seems to ga better with loss an i "reserved" with depre¬ 
ciation, but in income-tax language, depreciation is also 
loss aui there is no reason to think that the rule is, on 
the one hand, limiting writing of! of losses on realisation 
to actual losses and on the other, contemplating losses bv 
depreciation as comprising apprehended losses as well, in 
complete variance with the ordinary income-tax law. It. 
is true that the word "reserved” itself implies a future 
contingency against which the reservation is made, but 
even that implication of the word does not involve a 
difference from writing oil as regards the requirement 
that, like loss, the depreciation also must be a present 
depreciation which has already occurred and which re¬ 
quires to be met. Rule 3 (b) contemplates that a loss on 
realisation or loss by depreciation must actually have 
occurred On general grounds too it is clear that since 
the Schelule is conceruel with the computation of the 
profits of the last valuation perio 1, there is no reason why 
in R. 3 (b) it should provide for deduction of any amount 
as loss where in fact no loss occurred. A. I. R. 1938 Bom. 
345 ; A.I.R. 1946 Sind 25. Rei. on. [Paras 62 <fc 63J 


Stikumar Mitra — for Assesses; K. Meyer — for 
Income-tax Department. 
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Chakrayartti J.— There are two references- 
before us relating to the assessment of the same 
assossee for the same assessment year and both 
at the instance of the assessee, the Calcutta In¬ 
surance Ltd. Reference no. 2 of 1946 was made by 
the Tribunal under s. 66 (l), Income-tax Act, and 
comprises two questions of law. The application 
on which the reference was made formulated nine 
questions, but with regard to seven of thorn, the 
Tribunal refused to state a case on the ground 
either that no question of law arose or that the 
question was based on an incorrect statement of 
facts. Thereupon, the company moved this Court 
under s. 66 (2) of the Act and obtained a direction 
to the Tribunal to state a case on six of the seven 
questions, one of which was slightly re-cast. 
Reference no. 4 of 1947 was made in accordance 
with that direction. In making that reference, 
the Tribunal did not submit a fresh ‘Statement- 
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of the case’, a3 the facts relating to the further 
<!ue 3 tions directed to be reforre l were all to be 
found in the original statement. 

[ 2 ] I have had occasion to comment in the 
past and find it necessary to comment again on 
the form in which the Tribunal is often found to 
draw up the statement of the case. It seems to 
think that the statement of the case means the 
judgment on the application for a reference. In 
the present case, for example, the original refer- 
ence was limited only to two questions of law and 
yet what was sent up as the statement of the case 
was the orJer passed on the application for a 
reference, containing a discussion, question by 
question, of all the nine questions formulated. 
The facts relating .to the seven questions, not re¬ 
ferred, were entirely different and severable, ex- 
cept to a slight extent in one case, and clearly no 
reference to them was at all relevant, far less any 
discussion of the questions on the merits. Then 
again, the statement of the case ought certainly 
not to be a judgment on the application for a 
reference, recounting in detail the whole contro¬ 
versy on the application and the Tribunal's views 
thereon and covering not only the point as to 
whether the questions formulated arise or not but 
also, once again, their merits. The Tribunal may, 
if it chooses, record an order on tho application 
for a reference and where it declines to state a 
case at all or a case on any of the questions for¬ 
mulated, it is perhaps necessary to do so. But 
when it has reached the stage of r. 43 of its own 
jRules ani decided to make a reference or when it 
has been directed by the High Court to do so, all 
controversy has been left behind and the state¬ 
ment of tho case contemplated by the Rule, as 
also by s. C6 of the Act, is obviously a separate 
document of a neutral character which must be 
limited to the questions referred and in which 
should be incorporated only the facts relevant to 
those questions as found by the Tribunal, the 

recnrir 8 S h ° the llecision ‘bercon “S 
recorded in the appellate order and the questions 
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contradictory contentious were nut forward in 
relation to two of the questions. 

[4] To turn now to the facts of the case, the 
order out of which the questions arise covered 
four appeals, relating to the respective assessments 
* of the company for four successive years, viz., 
1939-10, 1940-41. 1941-42 and 1942-43. A common 
order was passed, because the questions involved 
in all the appeals were identical. The present 
references, however, are limited to the year 
1939-40. The reason is that although the applica¬ 
tion for a reference referred to all the four assess¬ 
ment years, only one reference fee was paid and 
on that being pointed out to the Advocate for 
the company, he stated that the application might 
be treated as relating to (lie 1939.40 assessment 
only. Accordingly, a reference limited to that 
assessment was made. There was no direction in 
the subsequent order of the High Court to enlarge 
the scope of tho reference so as to cover the three 
other assessments and in the circumstances of tho 
case, no such direction could bo given. The assess- 
ments for the years 1940-41, 1941-42 and 1942-43 
are, therefore, not covered by the references. The 
only assessment they relate to is tho assessment 
for the year 1939-40. 

[5l Sinco each one of the questions is concern- 
ed with some individual item in the computation 
of tho company’s profits, it is not possible to give 
anything like a general statement of the facts 
All that may he stated here is that the assessee is 
an insurance company and its profits were com 
puted under r. 2 (b) of the schedule to the Income 
tax Act i. e. on the basis of tho surplus disclosed 
by the last actuarial valuation. That valuation 
was for the quinquennium ended on 31 . 12.1937 
and it appears that the previous valuation had 
been for a period of two years, ended on 31 - 12 - 
1932 and, before that, there had been another 
valuation in 1980. Hie assessment made by tho 
Income-tax Officer was modified by the Annellatn 
Assistant Commissioner in tho asscsseo’s favour 
w.th regard to one item which is tho subject 
matter of question (iv) in Ref. no. 4 of 1947 The 
assessment, so modified, was upheld by the Tri 
bunal on further appeal. 

[6] Tbe total number of the questions referred 
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[8] Although stated in a general form, the 
question really relates to a specific item of rs. 
7938 which is the subject-matter of separate ques¬ 
tion, question (ii), in Reference no. 4 of 1947. That 
question, which ought obviously to be considered 
along with the question set out above, is as 
follows; 

Deprr iafcon allowable as del action under S. 10, 
can the fium of IU. 7933, the amount of depreciation writ¬ 
ten off, I/O added back for computation of the actuarial 
surplus unier K. 2 (b) ? 

[9] In order that the facts and the contentions 
of the parties may be understood, it is necessary 
to refer first to the relevant provisions of law. 
Rule 2 (b) of the Schedule provides that in com¬ 
puting the profits of a life insurance b isiness under 
that Rule and adjusting for that purpose the 
.actuarial surplus d sclosed by the last valuation, 
"finy expenditure other than expenditure which 
may under the provisions of s. 10 of this Act bo 
allowed" should be excluded. In other words, if 
allowance has been made in the actuarial valua¬ 
tion for any expenditure not allowable under s. 10 , 
the same should be disallowed and added back to 
iho surplus. Section 10 (2) (vi) provides for a 
depreciation allowance on “plant or furniture" 
used for the purposes of a business and under 
s. 10 (5) ‘plant' in s. 10 (2) includes vehicles and 
books. It thus deals directly with the depreciation 
with which wo are concerned here. The allowance 
is to be not whatever depreciation may be put 
down in the assessee's books, but only a sum 
equivalent to such percentage on the written down 
value of the articles concerned as may bo prescri¬ 
bed and the prescribed percentages are to be found 
in u. 8 of the Rules framed under the Act. While 
n. 2 (b) of the Schedule, read with 3. 10 , is to the 
above effect, u. 3 (b) provides that in computing 
the surplus for the purpose of u. 2 , 

"any amount either written ol or reservol in th* 
accounts or through the actuarii] valuation balance-nheot 
to meet depreciation of or loss on the realisation of securi¬ 
ties or other as*»U ahull be allowel as a «leiu.:tion and 
any sain? taken credit for in the accounts or actuarial 
valuation bVance sheet on account of appreciation of or 
gains on the realisation of the securities or other assets 
shall be included in the surplus" 

[ 10 ] There is a proviso to the Rule which states, 
to put it broadly, that if it appears to the Income- 
tax Officer that 

"the rate ot interest or other factor employed in detenni- 
ning the liability in respect of outstanding policies u 
matoria.ly inconsistent with the valuation of the securi¬ 
ties and other assets so as artificially to rolucotho sur. 
plus", 

he may, after consultation with the Superinten¬ 
dent of Insurance, adjust the depreciation or 
appreciation so as to increase the surplus to a 
fair and just figure. 

[ill The facts relevant to the present que=t on 
are that during the last valuation period, the 
company had written off in its accounts a sum of 
Rs. 7938 as depreciation on furniture, books and 
motor-cars. The Income-tax Officer treated the 
case as one under r. 2 (b) of the Schedule, read 
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with s. 10 ( 2 ) (vi), and what he did was that he- 
first added back the whole sum of rs. 7938 and 
then deducted a depreciation allowance of as. 7090 
which was the amount allowable according to the 
percentages prescribed. In effect, therefore, he 
added back only a sum of rs. 843. The conten¬ 
tion of the assessee is that the full amount of 
rs. 7938 ought to have been allowed. 

[ 12 ] Now, the assessee did not seem to know 
its own mind as to the ground on which it would 
base its claim. Question (1) of reference no. 2 , 
which is the Tribunal's paraphrase of question vi 
formulated by the assessee, proceeds on the view 
that R. 3 (b) of the Schedule and not s. 10 ( 2 ) (vi> 
applied to the case. That view was sought to be 
supported befo-e us with the argument that 
although K 2 (b) imported s. 10 , the allowances 
provided for by tint section covered both items 
of expenditure, i. e. mon es actually spent, and 
items of depreciation, but r. 2 (b) mentioned only 
'expenditure* while ‘depreciation' was dealt with 
separately in u. 3 (b». Lt was accordingly conten¬ 
ded by Mr. Mitra tint in computing tho surplus 
of a life insurance business under the Schedule, 
the full amount of depreciation on furniture, 
motor-cars and books, written off in the accounts, 
was to be allowed under R. 3 (b) and the percen¬ 
tage referred to in s. 10 (2) (vi) could not be ap¬ 
plied under the authority of R. 2 (b). Question (ii> 
of Reference no. 4, however, pu’s tho claim enti¬ 
rely under s. 10 and asks whether depreciation 
being allowable under that section and the sum 
of rs. 7938 being an amount of depreciation, it 
could be added back under R. 2 (b), since s. 10 
does not apply of its own force to profits of life 
insurance companies but applies only so far as it 
is imported by R. 2 (b). the question assumes that 
depreciation is ‘expenditure* within the meaning 
of the Rule and thvt what vr\s written off in the 
present case was no*, in excess of what was allow¬ 
able under s. 10 . The grounds of the assessee's 
claim under the two questions are thus mutually 
contradictory. 

(IS) I put it to Mr. Mitra in course of tho argu¬ 
ment that if he pressed his view of question (i) of 
Reference no. 2 he could not at tho same time 
press Question (iil of Reference no. 4 as he had 
been doing and tbit the latter ou-ht logicilly to 
be struck out Ultimately, hestthd that he would 
have no objection if that was done. On further 
consideration, however, I think that since the 
question has been referred under a di ection of 
this Court, it will he bettor to deal with it, as it is. 

[ 14 ] With regard to Question ( 1 ), it was further 
contended by Mr. Mitra that “other assets** in 
r. 3 (b) would cover furniture, motor-cars and 
books. Re also a gued that the scheme of the 
Schedule was not that only such debit items in 
the valuation sheet as were expressly allowable 
under the Schedule were to bo allowed, but the 
scheme was that only such items as were expressly 
disallowable were to be excluded. The point of 
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i this argument was that as depreciation on furni¬ 
ture, motor-cars and books, written off in the 
accounts, was not disallowable under any express 
provision of the schedule, it could not be dis¬ 
allowed. 

[ 15 ] With regard to Question (ii), it was con¬ 
tended on behalf of the Commissioner of Income- 
tax by Mr. Meyer that s. 10 ( 2 ) itself used the 
word expenditure* in els. Ixn), (xiv) and (xv) and, 
therefore, R. 2 (b) of tLe Schedule, which spoke of 
'expenditure' allowable under s. 10 , must be taken 
asliulited to those clauses of s. 10 ( 2 ) where the 
word had been used. This contention, if correct, 
would establish that R. 2 lb) had no concern with 
deprec.atiuu and might enable Mr. Meyer to get 
rid of Question (n), but it would throw him, if I 
may use the expression, right into the arms of 

I B. 3 (b) aud Ques.icn (i). Mr. Meyer realised this 
and with regard to R. 3 lb) he contended that 
“other as$o:s” contemplated by that Rule were 
f assets of the same kind as the variety expressly 
mentioned, viz., securities. As au illustration, ho 
mentioned shares. He contended further that 
since the Rule directed depreciation on securities 
and other assets to be allowed and appreciation 
on securities and other asset 9 to be included in 
the surplus, “other assets” must be assets capable 
of both appreciation and depreciation which furni¬ 
ture, motor-cars and books were not. It was 
•pointed out .hat the article ‘the* had been prefix¬ 
ed to the expression “securities and other assets” 
in the second part of the Rule which, it was said, 
clearly showed that the same assets were contem¬ 
plated by both the parts and, therefore, the assets 
which the Rule had in view were only such assets 
as were capable of boih appreciation and depre¬ 
ciation. in connection with Question (i) Mr. Meyer 
submitted that depreciation on furniture, motor¬ 
cars and books would be governed by s. 10 ( 2 ) (vi). 
The contradictory grounds on which the two ques¬ 
tions were based thus involved both sides in con¬ 
tradictious. 


[i 6 j In my opinion, Question (ii) of Referen 
no. 4 must be disposed of on the short groui 
that it does not arise. It asks whether the sum 
bs. 7938 could be rightly added b.ick as disallo 
abe, whereas what was really added hick w 
only bs. 848, the rest being allowed. The questi. 
*nus puts m issue the correctua-s of somo,hii 
which was not in fact done aud, therefo.e, it da 
not arise. In the above view, it is not necessa 
to exauune the legal basis of the questio 
altLough it may bo pointed out that if s. 
•Pplied, as the question assumes, the manner 
which the Income-tax Officer dealt with t: 
amount was obviously correct. 

r , e ° ar< ^ to 8amo amount, Qut 
won AU of Reference No. 2 presents a problem 

v° (2) <*» of the Act and R. 3 ( 
B | rn of edde ’ aUhou « h instead of the speci: 
tion h a f' 7938 ’ th ° ““hieot-nmtter for consider 
»n has been put in general terms aa "depreoi 
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tion on furniture, motor-cars and books.\ By 
reason of the provisions of s. 10 (7) of thevAct, 

8 . 10 ( 2 ) (vi) will not apply to such depneia- 
tion in the computation of the profits ot auife 
insurance basiness, unless it has been made appli¬ 
cable by the Schedule or, to be more precise,Iby 

r. 2 (b) which is the only Rule which mentions 
S. 10 . But R. 2 (b) cannot be said to imrort 

s. 10 ( 2 ) (vi), unless the word ‘expenditure' vied 
in the Rule includes depreciation. On the osier 
hand, the schedule expressly deals with depreca¬ 
tion in R. 3 (b). The question asked is under w‘ 
of these provisions depreciation on furnitu 
motor-cars and books fails in the case of the pr 
fits of a life insurance business. It cannot fi 
under both, as the two questions formulated l 
the assessee, between them, somewhat absurdl 
suggested. 

(18) The general provision relating to the com 
putation of business income is to be found iu s. it 
of the Act aud the provision there contained ii 
that such income is to be computed after making 
certain specified "allowances.” The allowances 
specified in the section comprise both items of 
expenditure and items of depreciation. Prima 
facie, it might appear that in the case of the 
profits of a life insurance business, the framers ot 
the schedule had placed the expenditure items ot 
S. 10 under R. 2 ( 2 ) and the depreciation items 
under R. 3 (b). A closer examination of the Rule, 
however, reveals that such is not the fact. 

(19) It may be useful to remind ourselves at 
this stage that in computing the profits of a life 
insurance business on the actuarial surplus basis, 
as in the present case, the Income-tax Ufficer does 
not proceed in the ordinary way but starts with 
the surplus, in arriving at which certain debits 
and credits have already been taken into account. 
His tas k ' 3 to adjust the surplus in the manner 
directed by the Schedule. The direction in R. 2 (h)- 
is to disallow debits of expenditure, not wari ant¬ 
ed by s. 10. The direction in R. 3 (b) is to allow 
debits of depreciation on the assets, the.o men. 
tioned, in full. The scheme of the schedule obvi¬ 
ously is that subject to the adjustments sp cifically 
indicated, the actuarial surplus must stand. Profits, 
of a life insurance business are treated by the 
Income-tax Act as a class by themselves aud 
there is no reason to presume that all the general 
provisions of the Act relating to the computation 
o busmens mcome must ocour somewhere or 
other in the schedule. With these consideration, 
in mind, we might proceed to consider the ques- 
tion referred and the contentions of the parties. 

(2°) In m y opinion, Mr. Mitra was right in 
contending, as he did in connection with the 

that ,ex P e ^iture’ in u. 2 (b) 
for? '^ depreciation and does not, there. 

S ' 10 ( ? (vi) ‘ The sain °, it will be 
remembered, was the contention of Mr. Meyer in 

wenU e°n fTS ^ ?» r "**** * 

went even further and contended that’the refer- 
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ence to s. 10 in r.. 2 (b) must be taken as limited 
to els. (xii), (xiv) and {xv), S. 10 (2), where the 
word 'expenditure’ had been used. 1 cannot 
accept the latter contention as correct. In the 
year 1939-40 to which the assessment relates, the 
present els. (xii) and (xiv) were not in existence, 
but besides cl. (xv) which was then cl. (xii). there 
were els. (i) to (v) and (vii) to (x) in the same form 
as it present, dealing with payments of specific 
kinls but not using the word ‘expenditure’. I 
cannot agree that even those clauses are outside 
the contemplation of n. 2 (b) and that all that 
the Iiule covered in 1939-40 was expenditure 
allowable under the general provisions of what 
wis then cl. (xii) and that all that it covers now 
is expenditure allowable under els. (xii). (xiv) 
aid (xv). Such a construction would be contrary 
r> the plain language of the Rule. Still, however, 
the clauses 1 have mentioned do not carry r. 2 (b) 
beyond expenditure, whether described in s. lo 
by that word or not. I cannot accept Mr. Meyer's 
contention, advanced in connection with the 
present question. that R. 2 (b) covers depreciation 
as well, which the Tribunal also appears to have 
held. Both in actual commercial operations and 
in the view of the Income-tax Act. indeed in the 
view of s. 10 itself, depreciation of assets is some¬ 
thing entirely different and distinct from eXpen- 
diture and if the Legislature, while framing 
It- 2 (b) and incorporating therein a reference to 
s. 10 . used only the word ‘expenditure’. I can see 
no reason for supposing that it intended that 
word to cover depreciation also. Mr. Meyer, when 
asked, was unable to give any instance where 
depreciation and expenditure had been treated as 
synonymous. No question could have arisen if 
is. 2 (b) had used the word “allowances” which 
is the general expression used in s. 10 to cover 
both expenditure and depreciation. In my view. 
It- 2 (b) is concerned only with expenses and 
merely provides that in adjusting the surplus, the 
Income-tax Officer must scrutinize the composi. 
tion of the valuation sheet and the Revenue 
Account of the company and if he come? across 
debits of expenditure not allowable under s. 10 , 
he must exclude them in making his computation. 
The Rule has no concern with depreciation and 
does not import s. 10 ( 2 ) (vi). 

[ 21 ] It does not, however, follow that deprecia. 
tion on furniture, motor-cars and books must then 
come under It. 3 (b). In my view, that Rule does 
not cover assets of all kinds, but is limited to 
securities and similar assets, ns Mr. Meyer con- 
tended. If assets of all kinds were intended to be 
covered, there was no reason why the Rule should 
not have said so and why securities should have 
been specifically mentioned and then the words 
"or other assets" added. The reason clearly is 
that the Rule is limited to securities and assets of 
the same kind. It is also clear that the similarity 
contemplated by the Rule is that the other assets 
are, like securities, capable of both appreciation 


and depreciation and they are assets of the kind 
of which both rise and fall in value and both gain 
and loss on realisation are ordinarily taken into 
account in valuing a business or computing its 
profits. It is not possible to say that the same 
assets need not bo capable of both appreciation 
and depreciation, for the definite article prefixed 
to the words “securities or other assets” in the 
second part of the Rule clearly suggests that the 
assets there contemplated are the same assets as 
are contemplated by the first part. It was. how. 
ever, contended that even furniture, motor-cars 
and t>ooks might appreciate in value. While that 
is not an impossibility, the real point is that 
appreciation of such equipments of a business 
concern are not taken into account in ordinary 
commercial accounting in valuing or computing 
the profits of a business. The Rule is concerned 
with adjustment of the actuarial surplus and 
clearly it has reference to what is to be normally 
found in the accounts from which the surplus 
has been determined. But that is not all. The 
Rule speaks not only of appreciation and deprecia¬ 
tion of securities or other assets but also of gain 
or loss on their realisation. No doubt can be left 
by that language that the assets contemplated are 
assets of the nature of investments which may 
appreciate or depreciate and which are of such 
kind that they have to be or may be realised. It 
need hardly be pointed out that it is entirely 
inappropriate to think or speak of realisation in 
the case of assets like furniture, motor-cars and 
books. That the assets contemplated are invest¬ 
ments is made even clearer by the proviso to the 
Rule which inter.relates interest and valuation. 
For all these reasons. 1 am clearly of opinion thati 
depreciation on furniture, motor-cars and books is) 
outside the purview of R. 3 (b). 

( 22 j Although it is not strictly necessary for the 
purpose of answering the question. I may point 
out what R. 3 (b) really means. Apart from the 
proviso, it is practically the same as the old it. 30. 
A life insurance company must be prepared to pay 
claims under the policies issued by it, as and when 
they mature, and for that purpose must provide 
itself with sufficient funds. The premia received 
can never be sufficient and, therefore, the funds 
require to be augmented by investments which 
will bring in interest or dividends or may result 
in profit, if disposed of. The investments may 
appreciate or depreciate or may become unrealis- 
able wholly or in part or their realisation may 
result in gain or loss. But since an insurance 
company is not a dealer in investments, such ap¬ 
preciation or depreciation or gain or loss would 
not be profit or loss in the revenue senso but in¬ 
crease or decrease of capital, in other words, 
capital gain or capitul loss. The company would 
not be entitled to a deduction of such loss under 
the ordinary provisions of the Income-tax Act, 
nor would the gains be liable to be added to its 
taxable profits. But as the financial position of a 


Calcutta Insurance Ltd. y. I.-T. Commr. (Chakravartti J.) Calcutta 65 

source from his income in the previous year utider 
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life insurance company vis a vis its liabilities 
under the outstanding policies, in other words, its 
ability to carry on successfully the life insurance 
business, depends very largely on the results of its 
investments, it was apparently thought proper to 
make a special provision and such provision has 
been made by the schedule in n. 3 (b) which 
gives the company credit for losses on its invest¬ 
ments and, correspondingly, brings gains thereon 
under liability to tax. That is the reason why 
such depreciation or loss is not placed under R. 2 
(b) which deals with allowances that may be had 
under the ordinary provisions of the Income tax 
Act contained in s. 10 , but is provided for sepa¬ 
rately. That is also another indication that 
depreciation on furniture, motor-cars aud boohs 
which is not depreciation on investments and 
which is expressly provided for in s. 10 ( 2 ) (vil, 
(read with s. 10 (5), cannot be within n. 3 (b). The 
reference to both accounts and the actuarial 
valuation which is to be fouud in the Rule is due 
to the fact (that ?) sometimes a company does not 
pass the investment gains or losses through the 
Revenue Account, but takes them from some other 
account or accounts directly to the Balance-sheet. 

[23] In the result, lam of opinion that in the 
case of life insurance companies, depreciation on 
furniture, motor-cars aud books is uot governed 
by either s. 10 ( 2 ) (vi), read with R. 2 (b), or by 

R. 3 (b). For practical purpose, it is sufficient for 
the assessee if r. 2 (b) is excluded, for even if such 
depreciation does not come under r. 3 (b), it has 
still to be allowed in full, since there is no other 
provision in the Schedule for disallowing it or 
reducing its amount. As I have already explained, 
subject to the adjustments directed by the Sche¬ 
dule, the actuarial surplus must stand. There is 
thus either a lacuna in the schedule or an inten¬ 
sion tlmt in the case of life insurance companies, 
depreciation on the assets mentioned in s. 10 ( 2 ) 

u n far , as lfc is in the accounts, must 

be allowed in full. Question (i) of Reference no. 2 

favour fc iercf0re ' be answere(1 in tho lessee's 

,Jn 4] Pr °“f ding next to Question (2) of Refe- 
XX; ••-' fc 13 iD the Rowing terms: 
interest on w" taX ,j ,aid by dcduction nt sourco on 
theShedulTto or ° therwise '" a PP ear ' n 3 in K. 4 of 

through X , Incorae tax Act. includes tax paid 

3 ? aS3e63meQt3 d “*N the preceding inter-valuation 

[25] It appears to me that the question is suffici- 
wL?e DS for er n e „ byR ' 4 ^self which runs as follows: 

dance with ^ ^ e ? r an assessmeQ fc is made in nccor- 
Yaluation for #ri < ' V '| raE ( C ° f “ su . rplus disclosed by a 
months th™ nter -Yaluation period exceeding twelve 

Si Vail not ET Hb * the tai for that jear, 

S. 18 tor the tax t,ccor,lftDce w 'tb sub-s. (5) of 

shall be Kiven fX fX he ? receding but credit 
paid by dSSinnV£ Dn , ual a T ern 8° of the income-tax 

,nterest on sccurities ° r 

Pr ° VideS that in com P u t in 6 
shair Kten b / T asse . ssee for an y year, credit 
imcSZll ^ f ° C the taX ded-ted at 
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the provisions of s. 18 and also for any sum by 
which his dividend income of that year has been 
increased under s. 16 ( 2 ). These sums are treated , 
as tax already paid by the assessee on hta income 1 ! 
of the previous year which is the inccunfHhat is \ 
being assessed. In the first case, theHjsnoun(( 
deducted is obviously so. In the second aas\ the! 
amount represents the tax which the company,! 
paying the dividend, has itself paid on the share 
of the profits allocated to the assessee, leaving as ) 
the balance the dividend amount actually paid to 
him, and such tax is under the provisions of 
s. 49is treated as tax paid by the assessee himself. 

It is by the amount of this tax that the dividend 
income is increased under s. 16 (•>). In the case of 
a life insurance company, when the actual profits 
of the previous year are determined, whether on 
the basis of an actuarial valuation limited to that 
year or otherwise, credit may properly be given 
under s. 18 (5), against the tax payable on the 
whole income of the accounting year for the tax 
deducted at source in that year aud for the sum 
by which the dividend income of that year has 
been grossed up. In such a case, the credit given 
will be for the actual amount of the tax paid on 
the actual amount of the relevant receipts includ¬ 
ed in the assessable income. Rut where the profits 
of any “previous year” are determined on the 
basis of the actuarial surplus disclosed by a valua¬ 
tion which was a valuation for a period covering 
several years, such profits are, leaving aside the 
adjustments, only the annual average of that 
surplus, i.e., the average of the profits of an 
antecedent period, and not the actual profits of 
the year concerned. In such a case where tho in¬ 
come assessed for the previous year is only a 
notional figure, based on the profits of an antece¬ 
dent period, it will obviously be inappropriate to 
give credit under s. 18 (.5), for tho tax actually 
deducted in the previous year, for such deduction 
will havo no relation to tho income brought under 
assessment. Rut it was held by this Court in tho 
cases of North British Mercantile Insurance Co., 
In re , 1937-5 I. t. R. 349 (cal.), aud Phoenix 
Assurance Co., In re, 1937-51. t. r. 397 (cal.) under 
the old nr. 25 and 35 that oven in such a case 
efiect had to be given to s. 18 (5), because tho 
section had no reference to any particular method 
of assessment. Rule 4 is intended to counteract 
the effect of thoso decisions and provides that 
whore in any year of assessment, tho profits 
adopted for the previous year are tho annual 
average of the profits of an antecedent period, 
the credit to which tho assesseo will bo entitled 
will also be credit for tho annual average of tho 
tax deducted at sourco during the same period and 
not credit, in accordance with 8. 18 ( 5 ), for tho 
tax actually deducted in the previous year. 

• [27] The contention of the assessee under tho 
question referred is that under r. 4 , credit must 
be given not only for the annual average of the 
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deducted at source, but also for such average 
of the tax paid directly on assessment. The latter, 
it is said, is drawn in by the word ‘otherwise/ 
, occurring in the rule. The contention is untenable 
on the face of it, as the Tribunal has pointed out. 
The rule is concerned only with the credit allow¬ 
able imd^r s. 19 (5) and with nothing else. All that 
it does is that it substitutes for the credit allowable 
'under s. 18 (5), a credit of another kind, but any¬ 
thing not covered by s. is (5), as tax paid directly 
on assessment is not, is clearly outside its pur¬ 
view. It does use the expression “paid by deduc¬ 
tion at source from interest on securities or 
otherwise,” but the reason for the addition of the 
word otherwise’ is plain. Section 18 provides, in 
the case of residents, for deduction at source of 
tax on salaries and interest on securities, but in 
the case of an insurance company, only the latter 
is relevant. Section 18 (5) allows credit for any 
deduction made under s. 18 and for the amount 
of any increase on dividends made under s. 16 ( 2 ). 
The expression “paid by deduction at source from 
interest on securities” in R. 4 refers to the first 
sum. As has already been explained, the dividend 
received by a share holder of a company is treated 
as his share of the profits, less tax thereon which 
has been paid by the company on his behalf, and 
the amount of the tax so paid is the amount by 
which the dividend is increased under s. 1 G ( 2 ), 
for that also is a part of his income. It is an 
amount which the share-holder would have recei¬ 
ved from the company as a part of his share of 
the profits, if the company had not deducted it 
and paid it out as tax on his behalf, paying him 
as dividend only the balance le ft. The amount is, 
therefore, first added to the assessable income 
under s. 16 ( 2 ) and then credit is given for it under 
s. 18 (5) against the tax payable. Such amount 
also is thus “paid by deduction at source” and the 
words “or otherwise” in R. 1 refer to this amount 
which is the second sum mentioned in s. 18 (5). 
But there can be no question of the words “or 
otherwise” importing the tax paid directly on 
assessment. As the Tribunal has pointed out, a 
question of giving credit can arise only when 
before the assessment for a particular year has 
been made, some tax payable on the income of 
that year has already been realised. Tax paid 
under an assessment is tax paid on demand as due 
under an assessment which has been completed 
and no credit can possibly be given for such pay¬ 
ment in a future assessment. Indeed, as the Tri¬ 
bunal has also pointed out, if the assessee’s 
contention were correct, all the tax realised from 
a life insurance company would ultimately have 
to be refunded and such companies might as well 
have been exempted from taxation altogether. 

[ 28 ] I may now proceed to Reference no. 4 of 
1047. The first question in that reference is the 
following : 

The sum of Rs. 1,058 (one thousand and fifty eight) not* 
beoeg au expenditure at all or not an expenditure within 


I.-T., Commr. (Ckakravartti J.) A. I.R, 

the meaning of S. 10, was it correct to add back the same- 
to the actuarial surplus disclosed by the last actuarial valua- 
tion for the period ending 31 12-1937 ? 

[ 20 ] The form of the question is open to serious 
objection. When the point to be decided is whe. 
ther a particular sum was rightly added back, the 
character of the sum is the matter in issue and it 
cannot be proper to assume in the question 
framed, as has been done in the present case, that 
the sum is not of a particular character. If the 
assumption is negatived, the only answer which 
the Court can properly give is that the question 
does not arise. 1 may also point out that as for¬ 
mulated before the Tribunal, the question did not 
include the phrase “not being an expenditure at 
all” and the question, as it stands now, is a ques¬ 
tion which the Tribunal was never asked to refer. 
However, as the question has been directed to be 
referred, it must be dealt with. 

[30] The facts are as follows. The last valuation 
of the company’s business was for a period of live 
years and as at 31-12-1937, and before that there 
had been valuations as at 31-12-1932 and 81-12- 
1930. At the end of 1932, there was a surplus of 
Rs. 39,085, of which Rs. 27,776, was allocated to 
policy-holders and rs. 2,420, to share.holders, 
leaving a balance of rs. 14,889, which was “carried 
forward unappropriated”. The ultimate surplus at 
the valuation next preceding the last valuation 
was thus rs. 11,889. The surplus disclosed by the 
last valuation, i. e., the valuation as at 31-12-1937- 
was rs. 1,27,994. Now, the task of the Income-tax 
Officer under r. 2 of the Schedule is to find out 
the real .profits of the last intervaluation period 
but the surplus disclosed by the actuarial valuation 
will not necessarily represent such piofits, because 
there may have been, at the beginning of the 
period, some surplus outstanding from the pre¬ 
vious period, in which case the actual profits of 
the period under consideration will be the last 
surplus minus the previous surplus ; or there may 
have been an outstanding deficit, in which case 
the real profits of the period will bo the surplus 
plus the amount of the previous deficit, because 
the deficit must have been wiped out before the 
surplus resulted. In order to ascertain the real 
profits of the last intervaluation period, the pre¬ 
vious surplus, if any, must, therefore, bo deduct- 
ed or the amount of the previous deficit, if any, 
added. This was pointed out by the Privy Council 
in the case of Coinmr. of Income-tax Bengal v. 
Himalaya Assurance Co ., 1939-7 I. t. r. 102 (p.c.), 
where the old R. 25 fell to he considered, although 
their Lordships did not give effect to the view be¬ 
cause of a previous decision. But it lias now been 
expressly provided for in R. 2 (b) which directs 
the Income-tax officer to adjust the surplus dis¬ 
closed by the last actuarial valuation “so as to 
exclude from it any surplus or deficit included 
therein which was made in any earlier intervalu¬ 
ation period.” Leaving aside the case of a deficit 
which does not arise in the present case, the task 
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of the Income-tax Officer was to find out what 
amount, included iu the surplus of the 1937 valu- 
ation. was surplus carried over from the 1932 valu- 
ation! Had there been no facts, other than t-hoso 
stated above, such amount would be RS. 14.889, and 
the wholo of the amount would have to be deducted 
fromRS- 1.27,991, which is what the assessee con. 
tends. But the sum of us. 14.SS9, the surplus of the 
1932 valuation, included a sum of Rs. 1053, “carried 
forward unappropriated from the 1930 valuation, 
but all >cated to share-holders.” That means, as 
it appears from the appellate order of the Tribu¬ 
nal, that at the 1930 valuation, this amount was 
allocated to share-holders and recommended to ho 
taken over to the Reserve Fund, but neither was 
that done, nor was the amount paid to share¬ 
holders. Nothing, however, turns on that circums- 
tance, so far as the present question is concerned 
and the only point to be noticed is that the 
amount remained unappropriated and came to 
form a part of 1932 surplus of Rs. 11,889. In 1934, 
however, the amount of 1058, was debited to the 
Revenue Account and transferred to the Dividend 
Equalisation Fund and it need hardly be pointed 
out that as soon as that was done, the surplus 
carried along so far was re4uced by rs. 1058, and 
became rs. 13,831. When, therefore, the next valu¬ 
ation was made in 1937, the surplus outstanding 
at that time from 1932 was only ns. 13,831, and 
that was the amount of the previous surplus which 
went into rs. 1,27,994, the surplus of 1937, and 
not rs. 14,889. The Income-tax Ollicor might have 
deducted from the surplus of 1937 tho sum of 
Rs. 13,831 straightway, as that was really the sur- 
plus of the previous intervaluation period includ¬ 
ed in the last surplus, but what he did instead was 
that he first deducted the whole sum of rs. 11,889, 
and then added back rs. 1058. The result was the 
same. There cannot be the slightest doubt that 
all the deduction which the assesseo was entitled 
to under this head was a deduction of rs. 13,831, 
which it, in fact, got. 

[31] Turning now to the question referred, if 
the amount of rs. 1058 was expenditure, but “not 
an expenditure within the meaning of s. 10 ” it 
was obviously liable to be disallowed and added 
back under the express terms of r. 2 (b). But it 
is clear that no question of expenditure arises. 
Whether the amount was to be allowed or dis- 
a owed, does not fall to bo determined by whe¬ 
ther it was or was not expenditure or allowable 
expenditure but by whether it was or was not in- 
eluded m the surplus of rs. i, 27,994, disclosed by 
the 1937 valuation. On the facts I have set out, it 

™ ^ not -nduded. The case is not one 
under that part of r. 2 (b) which speaks of exclnd- 

l T l ^ th8 l arpluS “^y expenditure other than 
r - T Wh A ,Ch , may under the provisions of 
that t Ct be aUowed ” » case under 

nlK? S“ Cb 8peaks of ^eluding “any surplus 
mdudea therein which was m „a= in an, earlier 
- alnation period,” the amount of bs. 1058 
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was not an expense of carrying on the business 
during the last valuation period, but a belated ap¬ 
propriation of a portion of the 1932 surplus in ac¬ 
cordance with the recommendation made at the. 
1930 valuation when the amount had first emerged 
as a surplus. If the case comes under the second 
part of R. 2 (b) that I have quoted, it is to be 
noticed that the Rule docs not say that whatever 
surplus was disclosed by the next preceding valu¬ 
ation must be excluded, bat only so much of that 
surplus as may have been included in the last 
surplus which is being adjusted. How much has 
been included is a problem of arithmetic and ac- 
counting and so a question of fact and not a ques¬ 
tion of law, but, in any event, the question in the 
present case was correctly answered by the Income- 
tax Officer. 

[32] Question (ii) of this Reference lias already 
been dealt with. Question (iii) is in the following 
terras : 

"Having regard to tue finding of the valuing actuary 
that a sum of Rs. 1 15,195 was policy holders' share out of 
which Bs. 108,620 was for immediate payment to policy¬ 
holders and the balance of Rs. G575 was to be carried for¬ 
ward, whether in determining the allowance as deduction 
permissible under R. 3 (a), one-half of the said Rs. 1,15,195 
was allowable as deduction.” 

[33] This again is a question of fact and tho 
form of the question is open to the same objection 
as question (i). Rule 3 (a) provides that: 

“In computing the surplus for the purpose of R. 2 : 

(a) One-half of the amounts paid to or reserved for or 
expended on behalf of policy-holders shall be allowed as 
a deduction." 

[34] The question formulated rests on two pro- 
mises, viz., (a) that tho valuing actuary found 
a sura of rs. 1,15,195 to bo the policy-holder’s 
share of tho divisible surplus and (b) that of the 
said sum, a sum of rs. G575 was, instead of being 
paid out immediately, carried forward. If these 
premises be correct, the sum of rs. G575 was carried 
forward as reserved for policy, holders and the 
assessee would obviously be entitled under n. 3 (a) 
to a deduction of one-half of the whole sum of 
Rs. 1,15,195 and not merely to one-half of rupees 
1 , 08 , 620 , as allowed by the Income-tax Officer. 
But it is not that the Tribunal has held the pre¬ 
mises to bo correct and yet held that the assessee 
was not entitled to a deduction of one-half of tho 
entire amount. Rightly or wrongly, it has held 
the premises to be incorrect and thus the question 
assumes the vory facts, tho correctness of which 
is the matter for enquiry. The question, again, as 
to whether the sum of rs. 6575 was reserved for 
the policy-holders is obviously a question of fact. 

[35] But the question having been directed to 
bo referred, must be dealt with and tho facts 
require to be stated in some detail. The last valua- 
tion was made in 1937 and, therefore, the Insu¬ 
rance Act applicable was the Act of 191 *> In 
accordance with s. 8 of the Act, the actuary 'pre- 
pared an abstract of his valuation report and he 
prefixed to it a forwarding letter addressed to 
the Direotors. The whole was called the Valuation 
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Report. The Tribunal has referred to these docu¬ 
ments and although we cannot make a fresh find¬ 
ing of fact in a Reference, our attention was 
drawn to the valuation Report itself which is one 
of the documents included in the Appendix to the 
Statement of the Case, although it has not been 
printed on the ground that it was separately 
available in print. The Tribunal has pointed out 
that in the abstract of the report itself, in the 
part drawn up in accordance with cl. 9, sch. 4 to 
the Act, the following statement occurs : 

“The total profit made by the Company has been 
Rs. 1.27,994 allocated as follows : 

(a) Rupees 1,08,620 among -policy-holders with imme¬ 
diate participation in profits (details omitted). 

(b) Rupees 12,799 among the shareholders. 

(c) Rupees 6,675 carried forward unappropriated.” 

[36] It will be seen that what is allocated to 
the policy-holders is only a sum of ns. l, OS,620 
and that Rs. 6,575 is a separate sum which is the 
balance left after the appropriations and is carried 
forward “unappropriated”. In the forwarding 
letter, however, the actuary stated as follows : 

“The valuation discloses a surplus of Rs. 1.27,994. This 
is allocated as follows : 

The total divisible surplus ... Rs. 1,27,994 

Less 1/iOth, being shareholders' 
share ... ... ... Rs. 12,799 

Policy-holders’ share ... Rs. 1,15.195 

The provision necessary for a simple 
Reversionary Bonus (details 
omitted): ... ... Rs. 1,07,222 

The amount required as Bonus to 

Policies becoming claims by maturity 
during the inter.valuation period ... Rs. 1.398 

Rs. 1,OS,620 
Balance ... Rs. 6,575 

The balance of Rs. 6,575 is carried forward unappro¬ 
priated.” 

[37] It is only in the forwarding letter that the 
policy-holders’ share is stated to be rs. 1,15,195 but 
even there, ultimately, rs. 6,575 is not shown as 
reserved for policy-holders and is not recommend¬ 
ed to be taken to a Reserve Fund, (as in the case 
of the sum of rs. 1058, allocated to the shareholders 
at the 1930 distribution, which we saw under 
Question (i)), but is carried forward “unappro¬ 
priated”, exactly as in the abstract of the report. 
The Tribunal has pointed out that in the question 
framed by the assessee, the important word “un¬ 
appropriated” has been omitted. 

[38] The contention of the assessee is that even 
the sum of rs. 6575 was allocated to the policy¬ 
holders and though not appropriated, was reserved 
for them and that, therefore, one-balf of this sum 
also ought to have been deducted under r. 3 (a). 
The contention of Mr. Mitra before us can be 
summarised by saying that, according to him, the 
sum of rs. 6,575 was the unappropriated balance 
of the amount allocated to policy-holders. 

[39] In my opinion, the contention of the 
assessee cannot be accepted. The material docu¬ 
ment is the statutory abstract of the valuation 
report according to which the sum of rs. G 575 is 


no part of any sum allocated to policy-holders, 
but is simply “carried forward unappropriated”. 
Under s. 8 of the Act, the abstract had to be made 
“in the form set forth in sch. 4.” Schedule 4 
contains nine clauses each of which mentions one 
or more things which must bo included in the 
abstract and cl. 9 provides that it must include_ 

“The results of the valuation, showing : 

(1) the total amount of profit made by the company, 
allocated as fellows : 

(a) among the policy-holders with immediate participa¬ 
tion. and the number and amount of the policies which 
participated ; 

(b) among policy-holders with deferred participation, 
and the number and amount of policies which participated; 

(c) among the share-holders; 

(d) to reserve fun is, or other accounts; 

(e) carried forward unappropriated.” 

[40] It will be seen that sub-cl. (i) begins with 
the words “allocated as follows” and, among the 
heads of allocation, “carried forward unappropriiv 
ted” is a distinct item, distinct both from alloca- 
tion among policy holders and allocation to resorve 
funds or to other accounts. It is itself a head of 
allocation. There is no head in the clause such as 
“carried forward unappropriated out of the sum 
allocated under (a), (b), (c) or (d).” The abstract 
in the present case i$ exactly in this prescribed 
form and contains entries under heads correspond¬ 
ing to heads (a), (c) and (e). The amount of 
rs. 6575, shown as “carried forward unappropriat- 
ed” is thus an amount not allocated otherwise 
and indeed the abstract specifically says under 
head Y, that the amount allocated to policy¬ 
holders is only rs. 1.08,620. The entry, regarding 
the Rs. 6575 is clearly an entry under head (e) of 
cl. 9 (l) of sch. 4 to the Act. If, as Mr. Mitra con¬ 
tended, the amount was reserved for policy-holders, 
there was no reason why an entry to that effect 
should not have been made under head (d) of 
cl. 9 (l) of sch. 4. It is true that in the forwardiug 
letter, the actuary first stated that the policy¬ 
holders’ share was Rs. 1,15,195, but that, as the 
Tribunal has pointed out, might only mean that 
as between the share-holders and the policy-holders, 
rs. 1,15,195 of the profits would be available for being 
allocated to the latter. The actual allocation, as 
shown in the abstract of the actuarial report, was 
only of rs. l,08,G20 and the rest was directed to 
be “carried forward unappropriated.” Indeed, the 
forwarding letter itself proceeds to say so. Mr. 
Mitra drew our attention to the statement in the 
abstract under cl. 8 of the Schedule to the effect 
that 90% of the divisible surplus had been allo¬ 
cated to the policy-holders and 10% to the share¬ 
holders. Clause 8 requires the abstract to state * 
the principles upon which the distribution of pro¬ 
fits among the share-holders and policy-holders j 
was made and apart fromlhe fact that the state- 
ment relied on appears to i)e irrelevant to cl. 8, 
it is not inconsistent with the meaning attributed 
by the'.Tribunal to the opening statement in the 
forwarding letter. The share-holders and thel 
policy-holders being the only persons intorested| 
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in the profits of a life insurance company there 
v first be an overhead apportionment as be- 
tween the two classes. Actual allocation of any 
Inarticular sum is a further process and there is 
inn evidence in the actuarial report of the alloca¬ 
tion of the sum of rs. 6,575 to policy-holders. 
Indeed, the evidence is definitely to the contrary. 
There is no finding, nor anything to show, that 
the sum of rs. 6,575 was subsequently applied to the 
use of the policy-holders under a recommendation 
contained in the valuation report, from which it 
could be inferred that the sum had really been 
earmarked for the policy-holders at the 1937 
distribution of the surplus. The question is one of 
pure fact and in a reference we must go by the 
finding of the Tribunal. In any event, the con¬ 
tents of the statutory report, read with cl. 9 (l) 
of sch. 4 to the Insurance Act of 1912, are conclu- 
sive and the sum of Rs. 6,575 was, in my opinion, 
neither paid to, nor reserved for, nor expended 
on behalf of the policy-holders, as the Tribunal 
has held. Any amount, like the present amount 
of rs. 6,575, “carried forward unappropriated’’ 
under part 0 of sch. 4 to the actuary’s re¬ 
port, will form part of the surplus disclosed at 
the next valuation and will be liable to be distri¬ 
buted according to the recommendations then 
made and there will bo nothing to compel the 
(insurer to allocate it to policy-holders only. Ac- 
'cordingly, the assessee was not entitled to a 
deduction of one.half of the sum of rs. 6,575 under 
R. 3 (a). 

[41] The next question is Question (iv) and it 
is in the following terms : 

“Having regard to the provisions of the first proviso to 
It. 3 (a), whether the sum of Rs. 13,831 or any part of it 
can be excluded while computing the surplus for the pur¬ 
pose of R. 2 ?” 

[42] The sum of rs. 13,831, is the samo that 
wo came across in connection with Question (i). 
It is the amount of the 1932 surplus which was 
included in the larger surplus disclosed by the 
1937 valuation, but is referred to here in connection 
with a different plea. 

[43] Here again, in order that the question may 
be understood it is necessary to refer first to the 
relevant provisions of law. They are r. 3 (a) and 
the first proviso thereto, reading as follows : 

3. In computing the surplus for the purpose of R. 2 : 

(a) One-hnlf of the amounts paid to or reserved for or 
expended on behalf of policy-holders shall be allowed as a 
deduction : 

Provided that in the first such computation made under 
this rule of any such surplus, no account shall be taken 
of any such amounts to the extent to which they are paid 
out of or in respect of any surplus brought forward from a 
previous inter-valuation period.’ 1 

[44] The amounts referred to in cl. (a) above 
are not amounts of claims paid, which have al¬ 
ready been deducted by the actuary in arriving 
at the surplus, but amounts paid out of the sur¬ 
plus, or reserved thereout for payment, as bonus 
to participating polioy-holders or spent for them 
mother ways. In England, the whole of such 
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amounts are now deductible under s. 10 (l). 
Finance Act of 1923, which was enacted on tne 
recommendation of the Royal Commission of 1920 
and superseded the decision in Last v. London 
Assurance Corporation Co., (18S5) 10 A. c. 438. in 
India, however, before the Act of 1939, no part o 
such amounts was deductible, because according 
to the Revenue, and as was held by the Privy 
Council in Bharat Insurance Co. Ltd. v. Comm, 
of Income-tax, Punjab, 1934-2 i.T. R. 63 (l*. C.), 
such amounts were paid out of profits after the same 
had been earned. On the other hand, the insurance 
companies had always been contending that 
participating policy-holders ere charged a higher 
rate of premium in order to provide for payment 
of a bonus to them and dividends to share-holders 
and that the payment of the bonus was merely 
a return of that excess premium and, therefore, 
a return of capital and not payment of a share of 
the profits. Clause (a) represents a compromise 
between these two views. It was found on an 
analysis of the relevant figures that in fact the 
surplus out of which the bonus was paid arose 
partly out of the excess premia realised and partly 
out of profits and accordingly a rough proportion 
of half-and-half was laid down. 

[ 45 ] It may be added that the use of the bare 
word 'amounts’ in it. 3 (a), as contrasted with 
"any part of the profits” in the English section, 
ought not to mislead anyone into thinking that 
the Rule deals with items of payment or expendi- 
ture made or incurred in the course of carrying 
on the business. Under it. 2 (b), the surplus dis¬ 
closed by actuarial valuation is to be adjusted. 
Under R. 3, and, therefore, under it. 3 (a), the 
surplus is to be computed, not for the purpose of 
r. 2 (b) but for the purpose of the whole R. 2, 
that is to say, for the purpose of determining the 
taxable “profits and gains” of the business. What 
. it means is that the surplus ascertained under 
R. 2 (b) is to be further adjusted under r. 3, except 
in the case of sub-r. (c), by reference to the 
manner in which the surplus has been utilised 
and the 'amounts’ referred to in n. 3 (a) are, 
therefore, amounts paid or reserved or expended 
. out of the surplus. 

[ 16 ] What is important to notice is that R. 3 (a) 
directs a deduction to be mado from tho surplus 
and, therefore, tho larger the deduction, the 
smaller will be the taxable profits. Under cl. (a), 
read without tho proviso, the whole of the 
amounts allocated to tho participating policy¬ 
holders out of the surplus, whether for immediate 
payment or for reservation, is to bo taken into 
account and one-half thereof deducted. But then 
comes the proviso, limited in its operation to tho 
first computation under tho 1939 Act. Tho func¬ 
tion of a proviso is to oxcopt a case which would 
otherwise fall within the general language of the 
main enactment and the proviso in the present 
case lays down that in making the deduction 
under ol. (a) at the first computation under the 
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new rules, that portion of the amounts paid to or 
reserved for or expended on behalf of policy, 
holders which is relatable to the surplis brought 
forward from a previous valuation period as paid 
out of that surplus, shall not be taken into ac¬ 
count. In oilier words, what shall be deducted 
jWill only be the amounts paid or spent or reserved 
out of the surplus of the last valuation period, but 
'so far as any portion of the amounts, actually 
paid or spent or reserved, came out of the surplus 
of a previous period, still lying unappropriated in 
the hands of the insurer at the time of the dis¬ 
tribution, the same shall be disregarded and one- 
half of such portion shall not be included in the 
'deduction. The result of the exclusion of such 
portion will be to reduce the amount of the de¬ 
duction and make the taxable protits larger. The 
contention of the assessee, however, is that the 
meaning of cl. (a) and proviso l thereto is quite 
the opposite. 

147j It will be convenient now to state the 
facts. The computation for the 1939-40 assessment 
was the first computation under the schedule. It 
has already been seen that the amount of the 
surplus of the previous valuation period ending in 
1932 which was included in the total surplus dis¬ 
closed by the 1937 valuation, was us. 13,831. In 
making the deduction under R. 3 (a) and comput¬ 
ing the amount of which one-half was to be 
taken, the Income-tax Officer excluded the entire 
amount of rs. 13,831 from Rs. 1,08,620. the amount 
allocated out of the surplus to policy-holders. On 
appeal, the Appellate Assistant Commissioner 
held that the whole amount of rs. 13,831 ought 
not to be excluded but only that proportion of it 
which might fairly bo said to have gone into 
the amount allocated to the policy-holders. Ac¬ 
cordingly, he apportioned the latter amount 
between the previous surplus carried forward and 
the net surplus of the last valuation on a pro rata 
basis and determined the proportion to be 
rs. 11,737, which he directed to be excluded. His 
decision was upheld by the Tribunal. The expres¬ 
sion or any part of it” in the question referred 
has reference to this reduction. No question was 
raised before U3 as to the method by which the 
proportion was worked out or the correctness of 
the amount determined. But the contention was 
that under the proviso, no part of the sum of 
ns. 13,831 was liable to bo deducted at all. 

[48] According to Mr. Mitra, in determining 
the amount of which one-half was to be deducted 
uuder r. 3 (a), the Income-tax Officer would have, 
but for the proviso, to exclude the amount which 
had come out of the previous surplus, for, his 
task was to compute the surplus of the last valua¬ 
tion period. But the proviso enjoined that in the 
fir.st computation under the new rules, no such 
exclusion was to be made. In other words, one- 
half of the whole amount paid to or spent or 
reserved for policy-holders was to be deducted. It 
was contended that the wo.-ls “no account sha\\ 


be taken of.” occurring in the proviso, meant 
“ignored” and the proviso meant that in the first 
computation, the fact that a part of the total 
amount paid to or reserved for policy-holders 
had come out of the surplus of a previous period 
was not to be taken into consideration. In support 
of his construction of the words “no account shall 
be taken." Mr. Mitra referred to ss. 15 ( 2 -a) and 
44E (3) (b) of the Act where also the same words 
had been used. 

149] Mr. Mitra did not seem to realise that if 
his contention was correct, his client might save 
some tax in the 1939-40 assessment, hut would he 
consigned to a liability for a heavier tax in all 
future assessments. On the view contended for by 
him, the deduction in the first assessment would 
he larger and in subsequent assessments smaller, 
for them, according to him, the amount coming 
out of the surplus of the previous period would 
have to be excluded from the amount of which 
one-half was to be deducted, the proviso no longer 
operating. As I have already explained, such is 
not the meaning of the rule or the proviso. It is 
to be noticed that by the time the stage of 
R. 3 (a) is reached, the surplus carried forward 
from the previous period lias already been deduct¬ 
ed from the surplus of the last valuation under 
K. 2 (h) as rs. 13,831 was in the present case. That 
deduction is for the purpose of ascertaining what 
the surplus of the last valuation period itself was. 
Rule 3 (a) is concerned with laying down what 
portion of the surplus, as ascertained, shall he 
taken as taxable profits and it directs that one- 
half of the amounts paid to or reserved for the 
policy-holders shall be deducted. Since the direc¬ 
tion, as I have explained, is on the basis that to 
the extent of one-half, the payment or reserva¬ 
tion of the amounts may he taken to he return of 
capital, to that extent the amounts are not profits 
at all and, therefore, it is immaterial to what 
period the funds out of which they were paid or 
reserved belonged, i. e., when the capital returned 
was received or emerged as a surplus. A full one- 
half of the total amount paid or reserved for 
policy-holders is, therefore, to he deducted and 
there could he no reason for excluding any portion 
on the grouud that it was prov ded out of die 
surplus of a previous period. It is for that reason 
that n. 3 (a), taken by itself, is wholly unqualified 
and Mr. Mitra was not right in contending that 
in applying it, without the proviso, the amounts 
coming out of a previous surplus were to he ex¬ 
cluded. It is the proviso which provides for the 
exclusion in the case of the first computation and 
the words “no account shall he taken of any such 
amounts etc.” mean that such amounts shall not 
he taken into account or shall he kept out of 
account, in other words, they will not Ih included 
in the amount of which one half is to he deduct¬ 
ed. The effect of this exclusion will be to reduce 
the amount that would otherwise have to be 
deducted under R. 3 (a) and it is in that way that! 
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the proviso restricts the operation of the Rule in 
the case of the first computation and makes the 
, taxable profits larger. We are not concerned with 
the policy of the Legislature, but the reason for 
the proviso has been suggested to be that since no 
part of thoamounts allocated to the policy-holders 
was formerly deductible and one-half was now 
being allowed, it was sought to moderate the 
sudden fall of revenue in the first year. The con¬ 
struction I have placed on the words “no account 
shall be taken” viz., shall not be taken into 
account or shall be left out of account, is perfectly 
consistent with the meaning of the same words in 
ss. 15 (2 -a) and 14E ( 3 ) (b) cited by Mr. Mitra. 

[50] For the reasous given above, I am of opinion 
that so much of the sum of rs. 1 , 08 , 620 , allocated 
to the policy holders, as was paid out of the previ¬ 
ous surplus of rs. 13,831 was liable to bo excluded 
by virtue of the proviso to R. 3 (a), the computa¬ 
tion being the first computation under tho Rules. 
There can be no reason to suppose that the whole 
of the amount allocated to the policy-holders was 
paid out of the surplus of the last valuation period, 
leaving the previous surplus untouched, nor that 
the entire amount of the previous surplus was first 
exhausted. In the circumstances, to work out a 
proportion, as tho Appellate Assistant Commis. 
sioner did, was obviously the fairest thing that 
could be done, as the Tribunal has held. 

[51] Proceeding now to question (v), that ques- 
tion runs thus : 

Was the Appellant entitled in law to claim allowance 
as deluction the sum of Rs. 31,317 being other assets 
written of! under the provisions of R. 3 (b) ? 

[52] Rules (b) has already been quoted in con¬ 
nection with question (ii). The facts relevant to 
the present question are that during the last valua. 
tion period, there was appreciation of securities 
held by the company to the extent of rs. 97.112 
and at the same time there was depreciation to the 
extent of rs. is. In the Statement of the Case, 
the latter amount is referred to as "loss”, but it is 
explained in the appellate order of the Tribunal 
that this loss was due to depreciation. The former 
of the two amounts was liable to be included in 
the surplus under the second part of r. 3 (b) and 
the latter was liable to be deducted under the first 
part, but the Income-tax Officer, instead of carry, 
mg out two operations of addition and subtraction, 
merely included the amount of the net apprecia¬ 
tion which was ns. 81,318. The further facts are 
stated by the Tribunal in the following words : 

Rum nf K° f o b , e 0 n , e J’ profit8 , of Rs - 81 - 398 “eutione.1 above, a 
ram of Rs. 31 317 was taken to nn account cille l Organism- 

th “ t t COO i mt ,\i9 r ^ nlsatlon expenses were written of! to 

tK2. 0f h,B aum ’ or ,n othor words - were reduced b y 

[68] In tke appellate order of the Tribunal, the 
name of the account is given as Organisation Ex¬ 
penses Account. The contention of the assessee is 
®nat the organisation expenses were "other assets” 
wthm the meaning of b. 3 (b) and as the sum of 
81,817 was written off to meet the loss on the 
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realisation of such assets, the assessee was entitled 
under the Rule to its deduction from the surplus. 

[ 54 ] It appears to me that tfce reference to the 
appreciation and depreciation of the securities is 
pointless. The material fact is that a sum of 
rs. 31,317 was set ofi' against the organisation 
expenses, but wherefrom that sum came and how 
exactly it was earned, is immaterial. Tho real 
question is whether organisation expenses are 
“assets” within tho meaning of R. 3 (b) and whe¬ 
ther setting off a portion of the profits against 
organisation expenses can be regarded as writing 
off” the amount concerned “to meet loss on the 
realisation of” those assets. 

[55] Prima facie, it is difficult to see how ex¬ 
penses can he assets, particularly assets capable of 
realisation. Mr. Mitra, however, tried to intro¬ 
duce some new facts and stated that the expenses 
concerned were really advances granted to the 
organisers which they had failed to repay and 
which had become irrecoverable. According to 
him, the expenses were thus debts due to the 
company and loss had been suffered on their 
realisation. 

[-563 I am afraid it is not possible in a reference 
to go beyoud the Statement of the Case and admit 
further facts which alone supply the foundation 
for a particular contention. A stern reminder of 
this limitation is contained in the recent judg¬ 
ment of the Supreme Court in the case of Coimnr. 
of Income-tax, West Bengal v. Calcutta Agency 
Ltd., (1951) 19 1 . t. R. 191 (s. c.). Neither tho 
Statement of tho Case in the present case, nor 
the appellate order of tho Tribunal contains any 
finding or material to show that the expenses con¬ 
cerned were anything other than expenses, pro¬ 
perly so called, i. e., suras spent out. 

[57] 1 have already given, in connection with 
question (ii), my reasous for holding that “other 
assets” contemplated by R. 3 (b), are assets of the 
nature of investments which may appreciate or 
depreciate, about which it is appropriate to speak 
of realisation an 1 realisation of which may result 
in gain or loss. I am unable to see how organiza¬ 
tion expenses can come under tho category of 
such assets. If they are business expenditure, 
they would fall to be considered under R. 2 (b), 
read with s. 10 of the Act. If they are capital 
expenditure, they would still not, by themselves, 
be assets, although any asset acquirod by or 
through them may be an asset. It is, however, 
difficult to think of any asset, particularly a re¬ 
alisable asset, acquired by organisation expenses. 
They may be carried on the assot3 si le of the 
Balance Sheet, as was said to have been done in 
the present case, but that is only a method of 
accounting and, as assets, such assets aro ficti¬ 
tious, because they have no real existence in the 
shape of anything whioh may be the subjeot- 
matter of realisation. Thi9 last point appears to 
me to be decisive, for, apart from appreciation 
and depreciation, r. 8 (b) contemplates assets 
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which are held by the company for realisation or 
at least such assets as may be realised and which 
on realisation, may bring in gain or cause loss. 
It is impossible to see how organisation expenses 
can be realised as assets are realised and how 
there can be dealings in organisation expenses, 
leading to loss or gain. Further, u. 3 (b) speaks 
of loss on the realisation of assets' which clearly 
contemplates that there has beeu a transaction of 
realisation and such transaction has resulted in 
loss. It is not even arguable that there was or 
could be any transaction of realisation in the 
present case. Mr. Mitra contended that the orga¬ 
nisation expenses had always been shown as assets, 
had formed part of the surplus and had suffered 
tax in the past and it would be inequitable if a 
balancing allowance was not granted, when they 
were written off. Even if the facts be as stated, 
about which there is no finding, we are concerned 
here with only what the Act allows under r. 3(b). 
As I have tried to explain in connection with 
question (ii), r. 3 (b) seeks to give relief to life 
insurance companies by treating them as dealers 
in investments although they are really not so 
and the “other assets" contemplated by the Rule 
are assets of the nature of investments. I am 
clearly of opinion that organisation expenses can. 
not come within such assets. 

[58] I have already pointed out that the fur¬ 
ther facts sought to be introduced by Mr. Mitra 
are not admissible, but I may add a word with 
regard to them. On the basis that the expenses 
concerned were advances made to the organisers, 
the argument of Mr. Mitra appeared to proceed 
on principles applicable to bad debts. But it is 
well settled that bad debts in respect of which 
an allowance is available for purposes of income- 
tax are trading debts, i. e., debts constituted by 
outstanding business dues or, in the case of 
bankers and money-lenders, debts arising out of 
loans granted in the course of the money lending 
business. Financial accommodation granted to 
employees or sums over-drawn by an employee 
on his commission account are not debts which, 
on becoming irrecoverable, can be claimed as bad 
debts for purposes of income-tax. I am not for¬ 
getting that the allowance for bad debts I am 
speaking of is a revenue allowance, but it shows 
the principle applicable, because the allowances 
under R. 3 (b), although capital allowances in 
form, really rest on an assumed basis that the 
insurance company carries on a business of deal¬ 
ing in investments and, therefore, the principle 
may be referred to for ascertaining what kind of 
debts are contemplated by R. 3 (b). if “other 
assets” mentioned by it include debts due to the 
company. In my opinion, R. 3 (b) may include 
loans granted by the company out of its surplus 
funds as investments of its money and with re¬ 
gard to such loans it will obviously be appro¬ 
priate to speak of realisation and of gain or loss. 
But even assuming that the organisation expenses 
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written oil' in the present case were loans ad¬ 
vanced to organisers, there is nothing to show 
that they were loans of the above kind or of what 
kind they were. A mere statement that they were 
advances would not bring them within R. 3 (b). I 
need not, however, pursue this point further, 
because, on the facts s ated by the Tribunal, it 
does not arise. In my opinion, for the reasons 1 
have given, the assessee was not entitled to a 
deduction of the sum of rs. 31,317 on the basis 
that it was an amount written oil' to meet a loss 
on the realisation of assets. 

[59] The last question is Question (vi) which is 
in the following terms : 

\\ hether the sum of Rs. 50.0S1 carried to the Invest¬ 
ment Reserve Fund was admissible as deduction under 
R. 3 (b) of the Schedule ? 

[GO] We have seen in connection with the pre¬ 
ceding question that the net appreciation of the 
securities was rs. 81,398 and that out of that 
amount, rs. 31,317, was carried to the Organisa¬ 
tion Expenses Account. The balance left was 
rs. 50,0$l, and that is the sum referred to in the 
present question. This sum was carried to the 
Investment Reserve Fund. The contention of 
the assessee is that the amount was “reserved in 
the accounts to meet depreciation of or loss on 
the realisation of securities’' and that, therefore, 
it ought to have been dcductod from the surplus 
under R. 3 (b). The Tribunal rejected the conten¬ 
tion on the ground that the Rule contemplated a 
depreciation or loss which had actually occurred 
and none having occurred in the present case, the 
deduction claimed was not allowable. 

: 61 j It was contended by Mr. Mitra that the 
language of the Rule was wide enough to cover 
both loss or depreciation which had actually 
occurred and future loss or depreciation. He 
referred to the dictionary meaning of the word 
‘reserve’ which, according to the Oxford Dic¬ 
tionary, was “to keep for future use, to keep back 
or hold over for a later time” and contended that 
the Rule did not, in any way, limit the contingency 
contemplated by it to actual loss or depreciation. 
According to Mr. Mitra, the decision of the 
Bombay High Court in the case of the Commr. of 
Income-tax Bombay v. Western India Life Insn 
ranee Co. Ltd., 1938-0 i. t. r. 44 (norn.) in which 
a contrary view had been taken under the old 
R. 30, was not correct. 

[ 62 ] In my opinion, the answer to the question 
is not to be found in the dictionary meaning of 
the word ‘reserve’ or any other word, hut in what 
the Rule aims at and intends and what, taken as 
a whole, it says. As I have already explained, 
although in the case of a life insurance company, 
depreciation of or loss on the realisation of secu¬ 
rities held by it is really decrease of capital or 
capital loss, R. 3 (b), in effect, treats such a com- 
panv as a dealer in investments and gives it a 
right to claim deduction on the ground of such 
depreciation or loss. But, there is no reason to 
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suppose that the Rule gives a life insurance com¬ 
pany greater rights than those of an assessee who 
actually deals in securities. Such an assessee can 
only claim that losses actually suffered by him, 
whether on the purchases and sales of securities 
or by their depreciation, shall be taken into 
account in his assessment, but be cannot claim 
that future or apprehended losses shall also be 
taken into account. Rule 3 lb) places insurance 
companies exactly in the same position. The 
material words in it are “any amount either 
written off or reserved in the accounts or through 
the actuarial valuation to meet depreciation of or 
loss on the realisation of securities." As to writing 
off, it is perfectly clear that no loss can be written 
off unless it has actually occurred. “Reserved” 
occurs in the Rule as an alternative to writing off 
and the scope of the two operations is obviously 
co-extensive. Strictly speaking, “written off” 
^seems to go better with loss and “reserved” with 
depreciation, but in income-tax language, deprecia¬ 
tion is also loss and there is no reason to think 
that the Rule is, on the one hand, limiting 
writing off of losses on realisation to actual losses 
and on the other, contemplating losses by de¬ 
preciation as comprising apprehended losses as 
well, in complete variance with the ordinary 
income-tax. It is true that the word “reserved” 
.itself implies a future contingency against which 
the reservation is made, but even that implication 
of the word does not involve a difference from 
'writing off ns regards the requirement that, like 
jloss, the depreciation also must be a present 
^depreciation which has already occurred and 
-which requires to be met. The reason why there 
is no difference is that in a case of depreciation, 
the asset is still being held and depreciation is 
only a fall in value of the asset below its cost 
price and, therefore, only a notional loss. No 
actual loss is suffered until the asset is sold and 
unless depreciation exists at the date of the sale 
as well. When an amount is reserved to meet 
depreciation, it is undoubtedly reserved to meet 
this posable actual loss on sale, which is a future 

the bas,s of such depreciation is 
that a depreciation has already occurred and 

K?l“?i b0tftke i nOf itmdthat the n °tional 
whLh h,< ? haS r6 ? Ult f d foreshad °™ an actual loss 
muS ZT t0 be P rovide <l-against. There 
S ‘ be a Present depreciation and present 
’ a though the actual loss may be a 
feturecontmgency. The loss must, however, be a 

cSti^ nr T g i UP ° n a con3 P uta tion of both appro. 

iZed hi epi ' eciat f i0n 0f asset3 of the is 

3caus ® lf , lns Pite of depreciation of 

HVL5? asse 3 , of fchG da**, the net result is 

necessity f n ° los3> there wil1 be no 

thTi J! Justification for taking anything to 

loss by deni r ** P i 0fits to provide against 

Cm fch fK Under the head concorned - 

Sil !J: h0Dgh , the P r osen t loss is only 
notional, commercial practice treats it as actual 


loss and income-tax allows it to be so treated, of 
course when the accounts are kept on the mer¬ 
cantile basis. The measure of the present notional 
loss, as determined at the stock valuation, is the 
measure of the deduction allowed. Rule 3 (b) 
embodies the same principle and provides for a 
deduction to the extent of any actual loss written 
off and to the extent of so much of any actual 
depreciation as has been sought to be met by 
taking an amount to a reserve fund. The language 
used in the Rule leaves no doubt that such is its 
intention. If Mr. Mitra’s contention was correct, 
a life insurance company would be in a position 
to escape tax on any amount it pleased by simply 
taking it to a reserve fund on the plea that 
it was intended to meet future depreciation. Such 
a contention cannot be entertained for a moment. 
Reference was made to the proviso to the Rule 
and it was contended that the Income-tax Officer 
could always revise and adjust the depreciation 
allowance claimed, but apart from the fact that 
that provision is a very inadequate safeguard 
against extravagant appropriations to deprecia¬ 
tion, it throws no light on the question as to 
whether n. 3 (b) contemplates that a loss on 
realisation or loss by depreciation must actually 
have occurred. 

In my opinion, the answer to that question 
must be in the affirmative, as was held in lie 
Commr. of Income-tax, Bombay v. Wcsiem 
India Insurance Co. Ltd., 1938-6 i. t. r. 41 (nom.) 
and Commissioner of Income-tax, Bombay, Sind 
A Baluchistan v. Indian Life Insurance Co. 
Ltd., 194G-14 i. x. R. 317 (sind). Both the decisions 
were under the old R. 30, but that Rule was 
substantially the same as the present R. 3 (b). 

[G3] In the present case, although during the- 
last valuation period, there was depreciation of 
some of the securities, appreciation of other secu- 
rities was to a much larger extent so that tho net 
result was a substantial increase of the money 
invested in securities. In the circumstances, there 
was no loss on securities, whether by depreciation 
or otherwise, and accordingly no reserve was 
required to be created “to meet depreciation of or 
loss on the realisation of securities.” The sum of 
Rs. 50,081, taken to the Investment Reserve Fund, 
cannot, therefore, be said to be an amount reserv- 
cd in the amounts for tho purpose stated in 
R. 3 lb) and accordingly deduction of tho amount 
was not allowable under the Rule. On general 
grounds too, it is clear that since the Schedulo is 
concerned with the computation of the profits of 
the last valuation period, there is no reason why 
m R. 3 (b) it should provide for deduction of any 
amount as oss where in fact no loss occurred. 

LG 4 J In the result, tho questions referred must, 
in my opinion, bo answered as follows : 
Reference no. 2 of 1946 : 

Question (i) : By neither. 

Question (ii) ; no. 

Reference no. 4 of 1947: 


74 Calcutta 


"• it n. 


Kamariiatty Co. v. Abdul Samad ( Harries C. J.) 

men’s Com pen sat ion granting the opposite party 


Question (i) : Yes. 

Question (ii) : Does not arise. 

Question (iii) : Does notarise, the facts assum¬ 
ed not being correct. On the 
correct facts, the answer is, no. 

Question (iv) : Yes, a part proportionate to the 

total amount utilised for the 
policy-holders. 

Question (v) : no. 

Question (vi) : no. 

[05] As the two references were heard together, 
there will be only one set of costs and in view of 
the proportion of the divided success, the Com¬ 
missioner will have three-fourths of them. He will 
also have the full costs of and incidental to the 
application on which the Rule Nisi, resulting in 
Reference no. 4 of 1947, was issued. Certified for 
two counsel. 

[gg] S. R. Das Gupta J— I agree. 

B'D.IJ. Order accordingly. 
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Kamariiatty Co. Ltd. — Petitioner v. Abdul 
Samad—Opposite Party. 

Civil Rule No. 2033 of 1951, D/- 7-12-1951. 

(a) Workmen’s Compensation Act 11923), S. 30 — 

Commissioner holding that accident had been proved— 
It is finding of fact and cannot be challenged before 
High Court. [l> ara 4 ] 

Anno. Workmen’s Compensation Act, S. 30 N. 3. * 

(b) Workmen’s Compensation Act (1923), S. 10, 
Proviso — That some senior Officers in management 
had promised compensation is sufficient cause lor not 
making claim within twelvemonths. (Obiter). 

[Para 7] 

Anno. Workmen’s Compensation Act, S. 10 N. 3. 

(c) Workmen's Compensation Act (1923). S. 10. 
Proviso — Claim not filed within twelve months of 
accident — Reasonable cause — That he returned to 
work and earned more wages, is not sufficient cause. 

Under S. 10 read with the proviso the circumstance 
that the workman returned to work after the accident 
which had caused serious injury and certain degree of 
permanent incapacity, and began to cam higher wages is 
not a sufficient cause for not filing the claim for coini*iisa- 
tion within twelve mouths of the date of accident : 11921) 
1 K. B. 655, Relied on. (Para 11J 

Anno. Workmen’s Compensation Act, S 10 N. 3. 

(d) Workmen’s Compensation Act (1923). S. 10, 
Proviso — Sufficient cause established—Subsequent 
negligence and improper delay is immaterial. 

Under S. 10 read with the proviso, if a sufficient cause 
for not tiling claim for compensation within twelve mouths 
of the accident is established, it is immaterial if there 
had been subsequent negligence or improper delay in mak¬ 
ing the claim : (1921) 1 K. B. 655, Ref. (Para 13] 

Anno. Workmen’s Compensation Act, S. 10 N. 3. 

Phanindra Kumar Sanyal—for Petitioner ; Jitendra 
Mohan Sen Gupta—for Opposite Party. 

REFERENCES : Courtwur/Chrouological/ Paras. 

(’51) A. P. O. O. No. 99 of 1950 : (A. I. It. 1952 Cal, 752). 

(1921) 1 K. B. C55 : (90 L. J. K. B. 290). 9, 10, 11, 13 

Harries C. J.—This is a revision praying that 
an order of the learned Commissioner for Work- 


compensation to the amount of us. 283-8-0 toge. 
ther with Its 10 costs be set aside. 

[ 2 ] The opposite party Abdul Samad claimed 
a sum of us. 882 a? compensation from the peti¬ 
tioners, the Kamariiatty Jute Mills Co. Ltd., who 
were his employers. He alleged that sometime in 
the month ol March 1925 he sustained an accident 
whilst on duty in the engine department of the 
petitioners' factory and as a result received per¬ 
sonal injuries which resulted in a loss of capacity 
for work. The accident was concerned with some 
machinery in the factory and the opposite party’s 
right hand, it is said was caught in this machi¬ 
nery and the thumb and index finger damaged. 
EventualK, it is said,* the first phalanx of the 
thumb and half the index finger were removed by 
amputation. 

[ 3 ] No claim for compensation was made in 
this case until 3-8-1950 over twenty.five years 
after the alleged accident. It was stressed on be¬ 
half of the petitioners that the applicant opposite 
party actually left their service 011 l-i- 1943, duo 
apparently to the fear of bombing by the Japa¬ 
nese, later he rejoined and resigned his service 
on 24-3-1950 and as 1 have stated made Ins claim 
on 3-8-1950 

[4j There was a dispute in (lie Court below as 
to whether there had been aD>* accident and as to 
whether this man had a damaged hand when he 
first entered into service. The petitioners of course 
were at a very grave disadvantage having regard 
to th s lapse of time. But the learned Commis¬ 
sioner held that the accident had been proved 
and ns that is a finding of fact it cannot be chal¬ 
lenged before us as there was evidence to support 
it. 

[5] It was, however, urged that the claim for 
compensation was bound to be dismissed by rea¬ 
son of the fact that no claim for compensation 
had been preferred within twelve months of the 
date of accident. Admittedly, no claim was made, 
but it was contended on behalf of the opposite 
party that there was reasonable cause for not 
making such a claim. The learned Commissioner 
eventually held that there was reasonable cause 
for not making this claim within twelve months 
of the date of the accident and accordingly re¬ 
jected ti e plea that want of claim within the 
stipulated period was a complete bar to the grant 
of any compensation. 

[6] The point as to failure to make a claim 
wit bin twelve months was a point of substance. 
The necessity for making prompt claims is clearly 
seen in cases of this kind. The. management of 
these mills had changed since 1925 and it was • 
quite impossible for the present management to 
deal with this claim. 

[7] The opposite party endeavoured to make a 
case that he did not claim compensation as some 
senior oflicials in the management at the time of 
the accident had promised him compensation. 
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iHnd he been able to establish that, it might have 
ibeen held that he had reasonable cause for not 
'making his claim within twelve months. The 
(learned Commissioner however rejected that ex¬ 
planation and I think rightly. 

[8) Tho learned Commissioner, however, held 
that this workman had reasonable cause for not 
making a claim within twelve months because he 
had returned to work under the petitioners and 
had earned similar if not higher wages. He 
certainly had earned higher wages at a later 
stage of his employment. In those circumstances 
the learned Commissioner felt that he could be 
excused from making a claim within twelve 
mouths. 

[9] Does tho fact that an injured workman has 
returned to work and been able shortly after the 
accident to earn his pre.accident wages or even 
higher wages excuse him from making a claim 
within twelve months of the date of the accident? 
This matter was considered at considerable length 
by the English Court of Appeal in Linyleu v. 
Thomas Firth i£ Sons , Ltd ., ( 1921 ) 1 K. B. 655 . It 
is to be observed that the provision requiring 
notice of claim in the English Workmen's Com¬ 
pensation Act is very similar to that in the Indian 
Act. In Lmulcu's case a woman had received an 
injury on the toe which did not incapacitate her 
compleiely beyond a day. Her evidence however 
was that the toe pained her considerably and that 
she was unable to stand up during her work. The 
toe became worse and eventually after more than 
a year had elapsed from the date of the accident 
she made a claim. After she returned to work she 
earned higher wages as she had been promoted. 
But in spite of that fact the Court of Appeal in 
England held that there was no reasonable cause 
lor failure to make a claim. 


[10] In Linyley's case , (1921) 1 K. B. 655, it cou 
not be said that the accident was a trivial o; 
though she had only been away from work for 
day or so. Her discretion of the pain she suffer, 
whilst continuing with her work made it cle 
Inat the accident, if not a serious one, could n 
be described as a trivial one. The Court of Appe 
appeared to have thought that if the accident hi 
been trivial, there might have been reasonab 
cause for not reporting it, but as the accident w. 
flot trivial then tho fact that she returned 
work and even earned higher wages afforded i 
cause for not reporting the same. She knew fch; 
as a result of the accident she was suffering son 
degree of incapacity and she knew that she w; 
not getting better by reason of the fact that h 
toe continued to give her pain and frequent 
made it impossible for her to stand up at h< 

nev^ K SU ° h k beiDg th6 Case ’ the acoi(leafc cou 
flhnnM h -^i 6611 regardGd as trivial and notit 
Sn givTn th0 V,0W ° f the °° Urt ° £ Appeal hai 

^ 0380 appears t0 me t0 * 
^ much stronger case than Lingley's cas 


U921) l k. is. 655. Here the accident caused very 
definite and serious injury and caused a certain 
degree of permanent incapacity because as a 
result of the accident the man had lost the first 
phalanx of the thumb aud half the index finger of 
his right hand and there is nothing tp suggest 
that this man was lett-lnnded. The injury was a 
serious one and that would be obvious to the most 
illiterate and ignorant person. Yet no claim was 
made within the statutory period. All that can 
be said in extenuation of the conduct of the 
opposite party is that he returned to work and! 
eventually, if not immediately, began to earn| 
higher wages. That however has been expressly 
held in England not to amount to reasonable 
cause and that view has been taken by this Court 
in recent cases. As late as 23-8-1951, this Court 
held in the case of Messrs. National Tobacco Co. 
lIndia) Ltd. v. Hardit Singh, \. f. o. 0 . no. 99 
of 1950 (cal.) that mere returning to work and 
earning wages did not amount to reasonable cause 
for not making a claim. The authorities on this 
question are entirely against the opposite party, 
and that being so it must be held that the learned 
Commissioner was wrong in holding that the 
delay m making the claim should be condoned. 


[ 12 ] Mr. Sanyal on behalf of the petitioners has 
contended that even if there was reasonable cause 
for not miking a claim within the first twelve 
months, there was certainly no cause whatsoever 
for not making a claim shortly after 1 - 1.1913 
when the workman actually left the petitioner's 
employment. Tho argument is that it must have 
been obvious to the workman then that a claim 
should be made. But no claim was made. 

[13] It is, however, clear from the words of 
s. io, Workmen’s Compensation Act, and the 
proviso thereto that a Court may adjudicate upon 
a cl lira made more than twelve months after the 
accident, if there was reasonable cause for not 
making the claim within twelve months. If the 
failure to make a claim within the first twelve 
months is satisfactorily explained, then it mattors 
not if there has been subsequent nogligenco or 
improper delay in making tho claim. What the 
Court has to decide is whether there was sulliciont 
cause for making the claim within twelve months, 
not whether there was sulficient causo for not 
making the claim within the period in which no 
claim was made. If there was suflicient cause in 
this case for not making a olaim within twelve 
months, then the failure to make a claim on or 
shortly after 1-1-1943 when he loft the petitioner's 
employment would be wholly immaterial. This 
question is discussed at length in Limjlcy v. 
Thomas Firth Sons, (1921) l k. b. 655 , the 
Euglish case to which I have already made refer¬ 
ence and that view has been followed in a number 
of cases of this Coart. All that the workman is 
called upon to explain is his failure to make a 

claim within twelve months of the date of the 
accident. 
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fl4] For these reasons the petition must be 
allowed and the order of the learned Commis¬ 
sioner for Workmen's Compensation set aside. 
The rule is accordingly made absolute. The 
amount of compensation deposited in the Court 
of the Commissioner for Workmen’s Compensa¬ 
tion must he returned forthwith to the peti¬ 
tioners. 

[15] We make no order for costs of this rule. 
[iG] G. N. Das J.—1 agree. 

B/R.G.D. Petition allowed . 
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Ram Dayal Tewari — Accused-Petitioner v. 
Corporation of Calcutta—Opposite Party. 

Criminal Revn. No. 996 of 1951, D/. 26-2-1952. 

(a) Municipalities — Calcutta Municipal Act (3 of 
1923), S. 531—Notification that Municipal Magistrate 
might sit any time of day or night in any place in 
Calcutta is within the terms of the section. 

Section 531 authorises the Local Government to pre- 
scribe the times and places at which the Magistrates shall 
sit for the despatch of business. If they are minded to 
prescribe all hours of the day and all places within Cal¬ 
cutta, as they well may under the wide terms of the 
section, it cannot be contended that a Notification that 
the Municipal Magistrates might at their discretion sit 
at any time of the day or night anywhere in Calcutta will 
not be appropriate for the purpose or will be contrary 
either to the letter or the spirit of the section. Conse¬ 
quently the trial of an accused by a mobile Court held in 
a motor van, in a place in Calcutta, uot specifically men- 
tioned by name in the Notification is not hid. (The pur- 
IX)sc of the mobile Court indicated.) [Paras 4, 13 14] 

(b) Municipalities — Calcutta Municipal Act (3 of 
1923). S. 531 — Mobile Court of Municipal Magistrate 
held in Motor van in accordance with Notification 
under S. 531 — Accused told that if he wished to be 
defended by lawyers his case would be adjourned and 
sitting held in ordinary place of trial — Accused not 

availing of the opportunity and pleading guilty_It 

could not be said that the accused was denied his 
right to be defended by lawyer—(Criminal P. C.(1898), 
S- 340). [Paras 5, 15] 

Anno. Cr. P. C., S. 340 N. 4. 

(c) Criminal P. C. (1898), S. 208—Complaint on its 
face in order—It is tor accused to bring facts on record 
to show that it was not in order—That the accused is 
illiterate is no reason. 

Where to all appearance the petition of complaint is in 
order and is made by the person authorised, if the accused 
whether he be literate or illiterate, wants the Court to 
throw out the petition on the ground that it was not in 
order, it is for him to establish and bring on the record 
the necessary facts. (Para G] 

Anno. Cr. P. C., S. *208 N. G. 

(d) Municipalities — Calcutta Municipal Act (3 of 
1923), S. 386/483 — Nuisance contemplated by section 
detected — Maximum or substantial penalty should 
be imposed — Possession of a licence to sell milk is no 
answer to charge under S. 386. 

Section 38G provides for merely a monetary penalty and 
the nuisance which it provides against is uuisance of a 
kind which is likely to make a locality filthy, unhealthy 
and generally abnoxious to decent civic life. If the section 
has to serve its purpose, then where a nuisance of this 
kind is detected, it is proper to impose the maximum or 
a substantial penalty. Possession of a license to carry on 
the profession of milk-seller cannot be un answer to a 


charge under S. 38G since the section contemplates quite 
a different evil and a different remedy and to require a 
license of quite a different kind. [Para 7] 

(e) Criminal P. C. (1898), Ss. 336 and 388—Section 
333 applies to case where sentence is not only fine but 
also imprisonment in default — Breach of S. 386 (1), 
Calcutta Municipal Act — S. 483 of the Act provides 
tor iinc only and not imprisonment — S. 388, Crimi¬ 
nal P. C. docs not apply — Proper procedure is one 
under S. 386. Criminal P. C—(Municipalities — Cal¬ 
cutta Municipal Act (3 of 1923). S. 386/488). (Para 8] 

Anno. Criminal P. C., S. 38G N. 3 ; S. 3SS N. 2. 

Amaresh Chandra Roy — for Petitioner ; Direswar 
Chatter ji — for Opposite Party. 

Chakravartti J. — The petitioner 1ms been 
convicted under s. 38G ( 1 ) (c), read with s. 488, 
Calcutta Municipal Act, for having kept some 
cattle at nos. 22a and 22d, Southern Avenue, with¬ 
out having a liceuse therefor. The sentence passed 
upon him is the maximum provided for in the 
section, viz., a fine of its. 250, hut the learned 
Magistrate added that in default of payment lie 
was to undergo simple imprisonment for 40 days. 
It appears that after recording the conviction the 
Magistrate purported to proceed under s. 388, Cri¬ 
minal P. C., hut as the petitioner was not pre¬ 
pared to take advantage of the option provided 
for in that section, the learned Magistrate was 
prepared to send him to jail. But shortly there¬ 
after a brother of his appeared and offered hail 
and on that hail lie was released. 

[ 2 ] It is not disputed that the petitioner did 
keep a few heads of cattle at the premises con¬ 
cerned and that at the relevant time he did not 
hold any license which would authorise him to use 
the place for keeping cattle. Even in the petition 
to this Court it has not been claimed that the 
petitioner held any license at the time or that the 
finding that he was keeping cattle at nos. 22a and 
22 D, Southern Avenue, is not correct. In fact, at 
the trial lie pleaded guilty. What was urged in 
support of the Rule were only certain legal objec¬ 
tions in various forms. 

[3] The first ground taken related to the circum¬ 
stance that the trial of the petitioner took place 
near the Kalighat Park in a motor van. It ap¬ 
pears that on that day, one of the Municipal 
Magistrates was out in the streets of Calcutta, 
holding a mobile Court and it was before that 
Court that the petitioner was produced for his 
trial. Mr. Roy, who appears on hclmlf of the 
petitioner, contended that the Kalighat Park had 
not been prescribed as a place where a Municipal 
Magistrate might sit for the despatch of business 
and that in the absence of a proper Notification 
to that effect under s. 531, Calcutta Municipal 
Act, the proceeding in which the petitioner had 
been convicted was utterly void. 

[f] Mr. Chatterji who appears on behalf of the 
Corporation 1ms, however, produced before us a 
Notification which is Notification no. 7532-j, dated 
19-12-1950, hv which the Government of West 
Bengal directed that in addition to the times and 
places prescribed by earlier Notifications, the 
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Municipal Magistrates might, at their discretion 
sit at any time of the day or night anywhere in 
Calcutta, as defined in cl. ll of s. 3, Calcutta 
Municipal Act. Mr. Roy contended that even this 
Notification did not meet his objection, because 
to declare in a general manner that the Municipal 
Magistrates might hold their sittings anywhere 
they liked and at any hour of the day they 
pleased, was not to prescribe the times and places 
for sittings of the Court, as contemplated by s. 331. 
I am unable to accept that contention as correct. 
The section authorises the Local Government to 
prescribe the times and places at which the Magis¬ 
trates shall sit for the despatch of business. If 
they are minded to prescribe all hours of the day- 
land all places within Calcutta, as they well may 
[under the wide terms of the section, I cannot 
see how it can be contended that a Notification 
in the terms of the Notification before us will not 
be appropriate for the purpose or will be contrary 
either to the letter or to the spirit of the section. 
‘Times’ must include all times and ‘places’ must 
include all places. It may be that if Courts are 
held indiscriminately at different places of the 
City at different times and the same accused is 
directed to appear at different places on different 
days, inconvenience may be caused. It may also 
bo that if the proceedings are begun and termina¬ 
ted at a single sitting of the Mobile Court at some 
particular place in the City, a person who is tried 
by the Court at such a sitting, will be prejudiced 
in the matter of conducting his defence. Such 
objections, however, will be objections to the 
expediency of holding such trials or giving such 
directions for appearance at different places. They 
are not objections to the jurisdiction of the Court 
to hold its sittings anywhere it chose under the 
authority of the Notification. 

Besides, the Notification does not sav or intend 
that whenever a Mobile Court might have an 
accused person produced before it, it will proceed 
forthwith to call upon him to enter upon his 
defence and will dispose of the whole case all at 
once. As a matter of fact, as the learned Magis- 
trate points out in his explanation, when he had 

the petitioner produced before him, he had also 

JO o her accused persons similarly produced and 
the latter having pleaded not guilty, their cases 
were adjourned and the trial will now take place 

mat p tT r M m Ku ner . and in the usual wa >' 
What the Mobile Court does in the first 

instance seems to me is merely that it receives 

omplamts and also probably has the accused 

Srto l 1 rf Dd tak6S thG firsfc st0 P 

®?L d h,m ;. . Ifc > 3 undo »btedly designed to 

when f 1UStlCe aDd wiU be able fc ° ^ so 

Se or TO r Se iL Sapetty ° neand facts are 
Soner did n ‘ he acoused P le ^ 3 guilty, as the 
EE dld m tb >? ca3e - But if the accused 

toS defeS y f° d ° aimS t0 1)6 tried and 0ffer3 

have L vi rRurally the case will 
have to be adjourned to a future sitting at some 
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definite place and if that is done, there can be no 
question of the accused being prejudiced. I cannot 
see, therefore, how it can be contended that the 
Notification on which the Corporation relies in 
the present case is not a Notification in accordance 
with s. 531, or how the terms of the Notification 
bring about a state of affairs which by themselves 
make the proceedings held by Mobile Courts 
invalid. In my opinion the first contention urged 
by the jietitionor must be rejected. 

[•5] It was next contended that the petitioner 
had a fundamental right to be defended by a 
lawyer and such a right was denied to him. This 
contention was urged as a part of the main con¬ 
tention that the accused had a right to be tried 
at the place where the Municipal Court ordinarily 
held its sittings. It appears to us, however, from 
a reference to the record that the Magistrate asked 
the petitioner whether he wished to be represented 
by a lawyer and when the petitioner answered 
that he did not know how he could avail himself 
of the services of a lawyer, then the Magistrate 
informed him that he might go to the Court 
where services of legal practitioners would be 
available to him. Thereupon the petitioner replied, 
according to the record, with some impatience and 
emphasis that he did not wish to do anything of 
that kind and would rather plead guilty at oucp. 
In view of the fact that an opportunity was ex¬ 
pressly offered to the petitioner to engage a law¬ 
yer if he desired to do so and that the Magistrate 
was prepared to adjourn the hearing of the case 
to the ordinary sittings of the Court at its usual 
place of sitting, I am of the opinion that there is 
no substance in the second point either. 

[6] It was also contended that the proceedings 
in the present case were not founded on a proper 
complaint, inasmuch as the complainant was a 
Sanitary Inspector, named Dr. N. R. Chowdhury, 
and not the Chief Executive Officer of the Corpo! 
ration of Calcutta, as required by the Act. The 
petition of complaint which is on the record, how- 
ever, bears the signature of the Chief Executive 
Officer, Mr. R. S. Trivedi, in the form of a rubber 
stamp and on the face of it, the complaint was 
not by the Sanitary Inspector who actually han- 
ded over the document to the Magistrate but by 
Mr. Trivedi who had signed the petition of com- 
plaint. Mr. Roy, however, contended that the 
complaint was filed on the same date that the 
petitioner was produced before the Magistrate and 
ned and consequently it could noc have been 
that before the institution of the proceedings, a 
complaint properly signed by Mr. R. S. Trivedi 
had been obtained from him. In support of this 
contention, Mr. Roy relied upon a statement con- 
tained in the second portion of para. 4 of the 

petition of his chent in which it was stated that 

p n “ m P. la,nt . bad nofc heen properly made by the 

antWplTi 0 , Calcutta 0r aQ y porson lawfully 
authorised to lodge a complaint. The petition, 

however, is only affirmed by one Ramavatar 
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Choudhury who describes himself as a relative of 
the petitioner and the affirmation with regard to 
para. 5 is that the matters contained therein are 
matters of record which the declarant believes to 
be true. The affidavit, therefore, adds nothing to 
the record and the record, as we have it before 
us. shows on the face of it that the complaint was 
one signed by the Chief Executive Officer Mr. 
R. S. Trivedi. It is not impossible that the Sani¬ 
tary Inspector had detected the presence of cattle 
at the premises concerned previously and that he 
had obtained the petition of complaint from Mr. 
Trivedi earlier in the day and that it was only 
thereafter that he actually tiled the petition of 
complaint before the Magistrate and had the 
petitioner produced before him. If the petitioner 
was minded to establish that the sequence of events 
was not as I have stated, it was for him to elicit 
the real facts by cross-examination of the Sani¬ 
tary Inspector or prove them in some other way. 
Mr. Roy’s reply was that his client was an illite¬ 
rate person and could not, therefore, he expected 
ito take the course suggested. But whether a parti¬ 
cular accused person is literate or illiterate can 
make no difference, when we are being asked to 
hold a petition of complaint to be invalid upon 
accepting a version of facts which he suggests. To 
all appearance, the petition of complaint is in order, 
and if the petitioner, whether he be literate or 
illiterate, expected the Court to throw out the 
petition, it was for him to establish and bring on 
the record the necessary facts. On the record, as 
it stands, there is nothing to show that the peti¬ 
tion of complaint was not made by Mr. R. S. 
Trivedi as it purports to have been. 

[7] It was lastly contended that, in any event, 
the sentence imposed on the petitioner was too 
severe and it was pointed out that the learned 
Magistrate had obviously erred in proceeding upon 
the view that the petitioner was in the habit of 
abusing his neighbours filthily. There was nothing, 
it was pointed out, in the record to show that the 
petitioner was in the habit of abusing people. 
That appears to be true and the particular reason 
given by the learned Magistrate for imposing the 
maximum penalty has undoubtedly no founda¬ 
tion in the evidence. Even so, however, I do not 
consider that the learned Magistrate acted impro¬ 
perly in imposing the maximum sentence on the 
bare facts of the case, as they were. It is to bo 
noticed that the section provides for merely a 
monetary penalty and the nuisance which it pro¬ 
vides against is nuisance of a kind which is likely 
to make a locality filthy, unhealthy and generally 
abnoxious to decent civic life. If the section has 
to serve its purpose it seems to me that where a 
nuisance of this kind is detected, it is proper to 
impose the maximum or a substantial penalty. 
Mr. Roy in aid of his contention informed us that 
since his conviction, the petitioner had applied for 
and obtained a license and he showed us the docu¬ 
ment which his client had obtained. The point he 


sought to make obviously was that the keeping of 
cattle at the premises concerned had certainly not 
affected the locality injuriously, since, otherwise, 
the Corporation of Calcutta would not have gran¬ 
ted the petitioner a license after having prosecu¬ 
ted him. It appears, however, that the license 
which the petitioner has obtained is only a license 
to carry on the profession of a milk-seller. It has 
no reference at all to his keeping cattle at no. 
22a Southern Avenue or at any other place. It 
does not appear to us that the license upon which 
Mr. Roy relies can ever be an answer to a charge 
under s. 336, Calcutta Municipal Act, since the 
section seems to us to contemplate, quite a differ, 
ent evil and a different remedy and to require a 
license of quite a different kind. In any event, 
since 7-9-1951, the date with which we are con¬ 
cerned. was not covered by any license »f any kind, 
it is not necessary for us to pursue this matter 
further. In my opinion, even apart from the 
particular reason given by the learned Magistrate 
which, as 1 have stated, is not supported by evi¬ 
dence, the sentence imposed by the learned Magis¬ 
trate is not one which is in excess of the necessities 
of the case. 

[8] It must, however, be held that in so far as 
the learnel Magistrate thought that s. 388, Cri¬ 
minal P. C.. had any application, he was clearly 
in error. Section 388 applies only to a case where 
the sentence is not only a fine but also imprison¬ 
ment in default of the payment of the fine. 
Section 498, Calcutta Municipal Act, provides only 
for a fine up to its. 250 in cases of a breach ol 
s. 386 (1), but does not provide for any imprison¬ 
ment in default. Nor are the general provisions 
contained in the Indian Penal Code applicable, 
since those provisions apply to sentences imposed 
in accordance with that Code. The present case, 
therefore, is one where only a sentence of fine but 
no sentence of imprisonment in default could be 
imposed and that being so, s. 388 (l), Criminal 
P. C., was clearly inapplicable. The direction of 
the Magistrate that the petitioner is to suffer 
40 days' simple imprisonment in default of the 
payment of the fine imposed must, theicfore, be 
set aside. 

[9] I may add that in a case where the offender 
can be and has been sentenced only to pay a fine, 
the proper procedure for levying the tine is that 
laid down in S. 386, Criminal P. C., and, if 
necessary, it is that section which ought to ho 
resorted to. 

tio] In the result, the Rule is made absolute 
in part. The conviction of the petitioner and the 
sentence of a fine of rs. 250 are upheld but the 
direction that the petitioner will sutler simple 
imprisonment for 40 days in default of the pay¬ 
ment of the fine is quashed. 

[llj Consequently, the petitioner must be dis¬ 
charged from his bail bond. 

[ 12 ] Sinha J. — I agree and I would like to 
add a few words. This case raises an interesting 


1953 

„nint as to whether it is possible to have ‘Mobile 
Parts’ presided over by a Municipal Magistrate 
appointed under the 'Calcutta Municipal Act. 
moving about the City of Calcutta las defined in 
tko said Act) and trying offences ou the spot. In 
this particular case, the petitioner was charged for 
the violation of the provisions of s. 386(1) (c), 
Calcutta Municipal Act, inasmuch as he was 
keeping certain cows iu an open place on Southern 
Avenue, without a license. He was tried by a 
‘Mobile Court’ and convicted. 

[ 13 ] It is argued that the entire proceedings 
involved in a trial by a Mobile Court of this 
description is illegal. It is said that the appoint¬ 
ment of Magistrates, their jurisdiction and as to 
the places where they should sit for despatch of 
business, is governed by s. 531, Calcutta Munici¬ 
pal Act. Under that section, the State Government 
which is the appointing authority is empowered to 
prescribe the times, the places at which the Magis¬ 
trate or Magistrates appointed under the Act 
should sit for the despatch of business. The for¬ 
mally constituted courts which have been pre¬ 
scribed are of course familiar. In the absence of any 
specific authorisation, it is certainly arguable that 
the ‘Mobile Courts’ were illegal institutions. But 
this has been remedied by a Notification no. 7532-1., 
dated 19-12-1951, issued by the Government of 
West Bengal. Under that Notification, the State 
in exercise of powers conferred by s. 531 of the Act 
ha9 prescribed that Municipal Magistrates may, 
at their discretion, sit at any time during day or 
night anywhere in'Calcutta (as defined iu cl. 11 
s. 3, Calcutta Municipal Act) for the despatch of 
business. It is argued that this Notification is not 
only not in conformity with the section but is in 
breach of both its tenor and spirit. It is said that 
where a particular place or time has to be pre¬ 
scribed it is not permissible to say that the Court 
may be held “Anywhere at any time." That it is 
said, is not to prescribe anything but to give a 
blank charter. I do not think that there is any 
thing in this argument. 

[14] A ‘Mobile Court’ is intended to be mobile. 
It is intended to move from place to place and 
try offences on the spot. The idea is to try 
expeditiously petty infringements of the provisions 
of the Act, right in the proximity of the area 
where the offence has been committed. If it is to 
function at all, ifcis quite impracticable to pre¬ 
scribe a particular time and place for each trial 
and where it should take place. If, under the 
section, the Government could prescribe, according 
to its own discretion, any time or place I cannot 
see why it cannot say that the Magistrate should 
oe entitled to sit anywhere at any time. If it is 
a case of jurisdiction there is nothing in the 
section itself to prevent the jurisdiction of the pre¬ 
scribing authority from prescribing to the utter¬ 
most extent of its powers. It may be said that 
such a wide authority given to the Magistrate 
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would cause hardship to the ratepayers, but that 
is another matter altogether. 

[ 15 ] The next poiut argued is as to the pro¬ 
cedure adopted. It i/argued that under Art 22 of 
the Constitution, every citizen has got a funda¬ 
mental right to be defended by a lawyer aud if a 
Mobile Court goes about- the City of Calcutta, a 
citizen is not likely to be afforded opportunities 
of conducting his case properly or appointing his 
own lawyers. Article 22 of the Constitution does 
not give a fundamental right of the description 
alleged. It is stated there that no person who is 
arrested shall be detained in custody without being 
informed as soon as may be of the grounds for 
such an arrest and should not be denied the right 
to consult his lawyers and to be defended by the 
legal practitioners of his choice. That has no¬ 
bearing on the present question. The accused here 
was not arrested and detained iu custody and, 
therefore, the Article bad no application. As a 
rule of prudence, however, the learned Magistrate 
presiding over Mobile Courts should, and we arc 
glad to say that it has been done in the present 
instauce, afford an opportunity to the accused to 
havo the services of a lawyer, if he so liked. In 
fact he took the precaution of asking the accused 
as to whether he would like to go to his formally 
constituted Court and there put in his defence 
through a lawyer but this the accused refused to do 
In a ’Mobile Court,’ in my opinion, as long as a 
man is allowed to defend himself properly tho 
learned Magistrate will havo done his duly. 
Regard being had to the procedure adopted 
I do not think that the accused has made out. u 
ground for our interference. 

[ 16 ] With regard to tho other points raised I 
agree with the conclusions arrived at by My Lord 
aud havo nothing to add. 

BlR.G.D. Rule made absolute in part. 
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Nazir Hussain — Acaised-Pctitioner v. The 
State. 

Criminal Revn. No. 932 of 1951, D/- 13-12.1951. 

(a) Influx from Pakistan (Control) Act (1949), S. 5 

— Permit allowing a person from Pakistan to stay in 

India for one specified year — Permit issued after 
expiring of period _ Charge of overstaying in India, 
cannot be based on such permit. [Para 0] 

(b) Influx from Pakistan (Control) Act (1949), S. 5 

— Permit allowing person from Pakistan to stay in 
India for purposes of visiting place in Pakistan for one 
year — Permit held to be "balderdash" — No charge 

under S. 5 held could be based upon such permit_ 

Language of permit criticised. [Para 9] 

Basu with Joy Copal (Ihasp and B. C. Milter _ 

for Petitioner; Saidar Banerji with Amaresli Chandra 
Boy _ for the State. 

Harries C. J. —This is an application to quash 
certain proceedings now pending before a Presi¬ 
dency Magistrate. 
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1 2 > The petitioner is one Nazir Hussain, a Maho- 
mecian by birth. According to the prosecution he 
:s a Pakistani national and was given a permit 
to visit India for one year. The permit it is said 
expired on 21-2-1951 and he^was found living in 
Calcutta in April of this year. Overstaying this 
permit is claimed to be an offence under s. 5 
Influx from Pakistan (Control* Act. Act XXIII 
of 1949. 


in Chiniot and to remain there for one year 
Everybody knows that Chiniot is a town in' the 
Western Punjab in the Jung District, if I remember 
correctly. So this permit allows Nazir Hussain 
to spend a year at Chiniot. On the permit are 
printed these words "The applicant whose details 
are given above is permitted to stay in India 
for the purpose specified above from 22 - 2-50 to 
21-2-51*. 


«3> The whole prosecution is based upon the 
failure to return to Pakistan at the conclusion of 
the period permitted by this permit. The case for 
the defence apparently is that Nazir Hussain is an 
Indian national and required no permit at all to 
visit India and never asked for this permit which 
i* the basis of tms prosecution. 

• In these proceedings I am not concerned with 
whether Nazir Hussain is an Indian or a Pakistani 
National and I express no opinion whatsoever 
upon the question. However. I am satisfied that 
no charge can possibly be made upon the basis 
of the permit which has been put forward in this 
case. 

«5» The case has proceeded for sometime 
and the learned Presidency Magistrate has framed 
a charge to which the petitioner has pleaded not 
guilty. It will be convenient to set out the charge 
m extensor 

"Accused Nazir Hussain is charged under s. 5. 
Influx from Pakistan (Control* Act. (Act XXIII 
of 1949) for contravening after having entered 
India, the provision of r. 19 of the Rules regard¬ 
ing permit system introduced between Western 
Pakistan and India, by staying in India from 
7-4-1951 to 14-4-1951 in violation of the permit 
1 Ext. 2* issued to him by the High Commissioner 
for India in Pakistan and duly served on him 
on 7-4-1951". 

(6) It is common ground that this permit was 
not served upon the petitioner until 7-4-1951. Yet 
it is suggested on behalf of the prosecution that 
it was a permit allowing the petitioner to visit 
India between 22-2-1950 and 21-2-1951. Of what 
use this permit was I cannot imagine if it was 
only served on April 5, (7?) 1951. that is a matter 
( of over six weeks after the period of the permit 
had expired. One would have imagined that a 
permit given to a man to visit India for a year 
would at least be served upon him sometime 
before the commencement of the period for which 
he was permitted to visit India. This is a most 
extraordinary document which was served on the 
petitioner six weeks or so after the period for 
which he was permitted to reside in India had 
expired. 

<7) The permit Ex. 2 is to say that least of it 
baideraash. No other word can express what this 
document really amounts to. It is headed as a 
temporary permit for entering the Indian dominion. 
There is in this printed document a space in which 
there is to be filled up the purpose of the visit 
and the place to be visited. What is written oppo¬ 
site the purpose of the visit and the places to be 
visited are these words: ‘‘Returning to business 
in Chiniot". The duration of the visit is said to 
be one year. This document purports to have 
been issued by the High Commissioner for India 
at Karachi. There is a line on the document on 
which the applicant for such a permit should sign. 
But this permit has no signature of the petitioner 
Nazir Hussain or indeed of any applicant. How 
therefore this permit came to be issued is a com¬ 
plete mystery. If any application had to be made 
for it then that application has not been produced. 

(8* The permit on the face of it is a permit 
permitting Nazir Hussain to return to business 


(9* Mr. Sankar Banerji. standing Counsel, has 
urged that, that shows clearly that this is a permit 
granting permission to stay in India. But the " 
whole sentence has to be read together and when 
the whole thing is read together it means that 
this permit permits Nazir Hussain to stay in India 
for the purposes of visiting a town in Pakistan for 
one year. "Balderdash" appears to me to be a 
polite term for such a document. It is for breach 
of this permit that the petitioner is prosecuted. 

I do not know what the prosecution would have 
to prove to establish a breach of the terms of this 
document. It appears to me that they would 
have to show that the petitioner stayed in Chiniot 
m Pakistan for more than a year. But of what 
interest that can be to the State of West Bengal 
I cannot imagine. It would be no breach of this 
permit to show that he had stayed the whole of 
this period in Calcutta as it is alleged that he had. 

* 10* The petitioner’s case is that he never asked 
for this permit & never received a permit to go 
to Chiniot and was never out of Calcutta through¬ 
out 1949. 1950 and 1951. However I am not decid¬ 
ing this case upon any statement of fact made by 
the petitioner. All I say is that on the face of 
this document it cannot possibly be said that there 
has been any breach of this Act or any rule by 
failing to leave India on 21-2-1951 or soon there¬ 
after. In the body of the document the place he 
was called upon to leave after a year was Chiniot, 
but not Calcutta and reading the document as a 
whole it must be held that a permit was solemnly 
issued by the High Commissioner of India at 
Karachi permitting a person to stay in the Pun¬ 
jab for a year and year only which means that he 
would have to quit the Punjab after that time. 
How any officer of the Indian Government can 
grant permits permitting persons to reside in a 
foreign country I am unable to understand. But 
that is the document as it is written. 

(11) In my view no charge can be framed on 
this document and as the charge as drafted is 
based upon it the whole proceedings must be 
quashed. 

(12) If the petitioner is a Pakistani national, a 
point upon which I express no opinion whatsoever, 
then it would appear that he was residing in India 
without any permit at all. Such a case, even if 
established, could never be made on the charge as 
framed and therefore the charge must be quashed. 
What other proceedings can be taken is a matter 
which does not concern the Court at the present 
moment. 

M3) In the result therefor# the petition is 
allowed. The proceedings now pending before the 
Presidency Magistrate are quashed and the Rule 
is made absolute. The petitioner is discharged. 
He need not surrender to his bail and his bail is 
cancelled. 

(14) G. N. Das J.: I agree. 

B 'R.G.D. Petition allowed. 
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On difference between SARKAR and P. N. 

U MUKERJEE JJ. 

Gour Gopal Mukherjee, Petitioner v. Chief 
Secretary to the Govt, of West Bengal and 
others, Opposite Party. 

Misc Case No. 289 of 1951, D/- 10-3-1952. 

(a) Public Safety — Preventive Detention 
Act (1950), S. 3 — Past acts. 

Where past acts form a chain with the 
later acts which might imperii the secu¬ 
rity of the State or the maintenance of 
public order and all the acts show the 
mental make-up of the would-be detenu at 
the relevant dates and are useful aids in 
finding out the potential activities of the 
would-be detenu, such past acts form the 
basis of the subjective satisfaction of the 
detaining authority. The degree of rele¬ 
vancy is not a matter which is justiciable. 
AIR 1951 SC 174 and AIR 1951 SC 481 
Foil. (Para 10) 

(b) Public Safety — Preventive Detention 
Act (1950) S. 3 — Past acts. 

Where after the past acts the would-be 
detenu was enrolled as a member of the 
Volunteer Corps and given military train¬ 
ing, this does not necessarily show that 
there was a radical change in the mental 
tendencies of the would-be detenu. 

(Para 11) 

(c) Public Safety — Preventive Detention 
Act (1950) Ss. 3 and 7 — Power of Court to 
question vagueness of grounds. 

The Court can only go into the question 
whether the grounds supplied to the de¬ 
tenu are irrelevant or vague and can 
afford a basis for the subjective satisfac¬ 
tion of the detaining authority. (Para 12) 

(d) Public Safety — Preventive Detention 
Act (1950) S. 3 — Previous penal acts. 

It is no doubt true that the object of a 
Preventive Detention Statute is mainly 
preventive but it does not follow that pre¬ 
vious penal acts of the would-be detenu 
are irrelevant. The normal process of a 
criminal trial may be inappropriate or in¬ 
effective. Past acts even if they have 
gone beyond the stage of preparation or of 
attempts to commit penal offences & have 
even resulted in the commission of penal 
offences, are relevant for sustaining an 
order of detention. (Para 12) 

,„ ( . e) /.a^ Uc c Sa o ety T. Preventive Detention 
authority 0 *’ S ‘ 3 ~ Ma,a fldes of detaining 

The onus of proving mala fides of de- 
taimng authority rests on the petitioner. 
The facts proved by the petitioner must 
2 !J uch as to amount to proof of mala 
fides. The Court cannot base its decision 
on suspicion. (Para 15) 

A^i&m Uc c Ss £ ety ,~: Preventive Detention 
Act (1950), Ss. 3 and 5 — Illegality of arrest 
— Detention not per se invalid. 

r,JF he n W‘y °f the arrest does not 
Per se make the order of detention invalid. 

;/here th f Propriety and legality of 
&£*£*» wit *“n JJ* jurisdiction of the 
?J?J* Government which is in controversy, 

JJ?*e is ^V!, as . 0 ? wfa y the State Govern- 
Blent cannot detain the detenu in a iail 

2 ** ■*K? jurisdiction onValid 

grounds. The fact that at the time the order 
1953 Cftl./ll & 12 


was made, the would-be detenu was re¬ 
siding outside the territorial jurisdiction of 
the State of West Bengal, the Government 
whereof made the order is not material. 
(1329) 9 B 6z C 446; AIR 1944 PC 73 and 
25 Cal 20 (PC) Rei. on. (Paras 19, 30) 

(g) Interpretation of Statutes — Intention 
of Legislature — Civil Procedure Code (1908) 
Pre. 

Tile cardinal rule for the construction of 
a statute is generally said to be that it 
should be construed according to the in¬ 
tention of the legislature that enacts it. 
The intention of the Legislature is legiti¬ 
mately ascertained from what it has 
chosen to enact, either in express words, 
or by reasonable and necessary implica¬ 
tion. (1897) AC 22; (1831) 2 Dow and Cl. 
480 and 1951-2 All ER 839 Ref. 

(Paras 37 & 38) 

Anno: C.P.C., Pre. N. 7. 

(h) Public Safety — Preventive Detention 
Act (1950) (As amended by Act IV (4) of 
1951), Ss. 5, 3A and 4(a) and (b) — Con¬ 
struction of S. 5 — Constitution of India, Art. 
245. 

Section 5 plainly provides for passing an 
order of detention of the would-be detenu 
even though he is outside the territo¬ 
rial limits of the jurisdiction of the Gov¬ 
ernment, which may mean either the Cen¬ 
tral or the State Government. This con¬ 
notes the exercise of the power of deten¬ 
tion of a "person to be detained 0 i.e. the 
would-be detenu even when he is in a 
foreign country. The section does not 
draw any distinction between deliberate 
and unintentional exercise of extra terri¬ 
torial powers. The use of the word 
‘merely’ is not intended to restrict the 
exercise of extra-territorial powers. Sec¬ 
tions 3A, 4(a) and 4(b) cannot be read 
as limiting the scope of section 5. The 
context does not therefore narrow down 
the plain meaning of section 5. The fun¬ 
damental principles that (1) All legisla¬ 
tion is prima facie territorial and should 
be so construed that ( 2 ) In a Federation 
of States no State has, under normal cir- 
cumstances extra-territorial powers”, and 
that (3) No detaining authority i s nor¬ 
mally entitled to order detention outside 
its own territorial jurisdiction, are not 

XS! ?** matter. These principles 
admit the legislative competence to con- 
fer extra-territorial powers but lay down 
, w ? rr a n t an intention on the part 
of the legislature to enact legislation hav- 
15f f extra-terntona 1 effect, it is necessary 
that the intention must be clearly ex¬ 
pressed. The unambiguous meaning of sec- 

on 5 r e rf U . ,ed down - Th us sec¬ 

tion 5 is not limited to cases of uninten- 

nf°pvfr eX f rC1 ^ e ’ b ? the det aining authority, 
of extra-territorial powers. AIR 1951 Bom. 

1 16 i, ar i d AI R 194 6 Cal. 459 disting. (1946) 

1 All ER 79 and (1946) P 135 Rel on 

T p ( 5Sf s 36 ~ 41 ’ 42 ' 43 - 47 - 52. 54 & 55) 

J- p - Milter, Bureswar Chatterjee, for Petl- 

rrnmo’ c' M v, Bos ?> Advocate General, Nirmal 

the State 6 "’ Deputy Legal Reme mbrancer, for 

REFERENCES: Courtwar/Chronological/ Paras 

24 T Ind App 137: (25 Cal 20 PC) 29 

( % 7i c?ii A ?f 9 7 fe) (AiR i944 pc 73: 28 ; 

(51) AIR 1951 SC 174: (52 Cri LJ 400) 28 ’ lo 


(’51) 52 Bom LR 711: (AIR 1951 Bom 161: 
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G. N. DAS, J.: This case was heard by a 
Bench of this Court, Sarkar and P. N. Mooker- 
jee JJ. 

(2) The learned Judges having differed in 
their decisions, the matter was directed by the 
learned Chief Justice to be placed before me 
as the third Judge, to hear the case. 

(3) On the prayer of the learned Counsel for 
the parties, the case was adjourned from time 
to time and finally came up before me for hear¬ 
ing on the 29th February 1952. Though the 
learned Judges differed on one point only, the 
whole case was open for discussion. 

(4) Mr. J. P. Mitter, learned Counsel for the 
petitioner, however urged only the following 
points and did not press the other points which 
were agitated before the Division Bench. The 
grounds pressed were: (1) That the events in 
the remote past are not relevant grounds for 
detention in the facts of this case; (2) That 
the detention was in fact mala fide; and (3) 
That section 5 of the Preventive Detention Act, 
1950 (Act IV of 1950) as amended by Act IV 
of 1951 does not justify the detention of the 
detenue as the order of detention was a deli¬ 
berate assumption of extra-territorial jurisdic¬ 
tion by the State Government. 

(5) On 30th August 1951 an order for deten¬ 
tion of the would-be detenue Ram Chandra 
Chatterjee, was made by the Government of 
the State of West Bengal under section 3(1) (a) 
(ii) of the Preventive Detention Act, IV of 1950 
as amended by Act IV of 1951. On the follow¬ 
ing date Ram Chandra Chatterjee was taken 
into custody in French Chandernagore and was 
removed to the Dum Dum Central Jail where 
he was detained. 

(6) The case has proceeded on the footing that 
French Chandernagore where the would-be 
detenu was taken into custody is French Terri¬ 
tory. 

(7) Gourgopal Mukherjee. the petitioner, 
moved this court for the issue of a writ of 
Habeas Corpus for the release of the detenu 
and obtained the present rule. 

(8) I have already said that the rule was 
heard by Sarkar and P. N. Mookerjee, JJ. who 
differed in their decisions. This case was di¬ 
rected to be placed before me. 

(9) I shall now deal with the points pressed 
before me. 

(10) The first ground taken was that the 
events in the remote past are not at all relevant 
grounds for detention in the facts of this case. 
It was contended that items ."!) and (3) of the 
grounds supplied to the detenu related respec¬ 
tively to events which took ^lace in March to 
July 1949 and Au^v.st 1949 to February 1950. 
The order of detention was made in August 
1951. Items (2) and (3) have to be taken along 
with items 4. 5 and 6 hich relate to events 
which occurred in • omber 1950, March 1951 
and August 1951. Tile acts mentioned in Items 
2, 3 and 4, 5 and 6 form a chain of acts which 
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might imperil the security of the State or the' 
maintenance of public order. All the acts re¬ 
ferred to show the mental make-up of the 
would-be detenu at the relevant dates and are 
useful aids in finding out the potential acti-j 
vities of the would-be detenu. Such past acts' 
if they are not wholly irrelevant form the basis 
of the subjective satisfaction of the detaining | 
authority. The degree of relevancy is not a I 
matter which is justiciable. Tne test of rele-' 
vancy was thus stated by Kania C. J. in — Tara- 
pada De v. State of West Bengal’, AIR 1951 S. 
C. 174 at p. 177: 

“An irrelevant ground is a ground which has 
no connection ‘at all’ with the satisfaction of 
the Provincial Government which made the 
order of detention.” 

In a later decision — ‘Bhim Sen v. State of 
Punjab', AIR 1951 S C 431, Kania C. J. observed 
that 

“instances of past activities are relevant to be 
considered in giving rise to the subjective 
mental conviction of the District Magistrate 
that the appellants are likely to indulge in 
objectionable activities.” (page 483). 

(11) It was further contended that the past 
acts mentioned in items 2 and 3 are irrelevant 
in the present case, as after the dates on which 
these events are alleged to have happen¬ 
ed. the would-be detenu was enrolled as a mem¬ 
ber of the volunteer crops and given military 
training in August, September and October 
1950. This fa:t does not necessarily show that 
there was a radical change in the mental ten¬ 
dencies of the would-be detenu. The later 
events stated in items 4, 5 and 6 show that there 
was no such change. The court can only go 
into the question whether the grounds supplied 
to the detenu are irrelevant or vague and can 
afford a basis for the subjective satisfaction of 
the detaining authority, in the above circum¬ 
stance it is impossible for me to say that the 
past acts specified in the grounds supplied to 
the detenu were either vague or irrelevant. 

(12) It was also argued that the acts referred 
to constitute offences under the Indian Penal 
Code and though they might have been the 
basis of punitive action by the State, they should 
not be regarded as relevant grounds for deten¬ 
tion under the Preventive Detention Act. the 
sole object of which is prevention. This conten¬ 
tion cannot be accepted. It is no doubt true 
that the object of a Preventive Detention Sta¬ 
tute is mainly prevention but it does not follow 
that previous penal acts of the would-be detenu 
are irrelevant. The normal process of a crimi¬ 
nal trial may be inappropriate or ineffective. 
As already stated, the court can only investigate 
into the question whether the acts of the would- 
be detenu were such as are vague or irrelevant 
and can form the basis of the subjective satis¬ 
faction of the detaining authority. In this per¬ 
spective. past acts even if they have gone beyond 
the stage of preparation or of attempts to com¬ 
mit penal offences and nave even resulted in 
the commission of penal offences, are relevant 
for sustaining an order of detention. 

(13) For the reasons given above, the first 
ground taken by Mr. Mitter must be overruled. 

(14) The second ground pressed by Mr. Mitter 
raises a question of fact viz., whether the alle¬ 
gations made and sworn to by or on behalf of 
the detenu prove mala Tides on the part of the 
detaining authority which in the present context 
connotes the Joint Secretary to the State of 
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Government of West Bengal who according to 
the rules of business made the order of deten- 

tioil 

( 1 * 5 ) The onus of proving mala fides rests on 
the petitioner. The facts proved by the peti¬ 
tioner must be such as to amount to proof of 
mala fides. The court cannot base its decision 

on suspicion. # 

(16) We have to appraise the materials on re¬ 
cord in the light of the above principles. These 
materials consist of the three affidavits filed in 
support of the petition. 

(17) The substance of the allegation is that 
the detenu and a certain Minister of the State 
Government were previously on good terms but 
subsequently fell out on certain matters; that 
in consequence thereof the latter was instru¬ 
mental in getting the order of detention passed 
by th State Government and that as such the 
making of the order was a mere colourable 
exercise of the powers under the Preventive 
Detention Act 1950. 

(18) The affidavit of the Joint Secretary who 
made the order stated that in making the order 
of detention, he was entirely guided by the 
materials placed before him bv the Deputy 
Inspector General of Police, Intelligence Branch, 
Government of West Bengal, and was not in¬ 
fluenced by the existence or otherwise of the 
alleged disputes between the detinue and the 
Minister concerned or by any extraneous consi¬ 
deration. The Minister concerned was not in 
charge of the department of State Government 
which ordinarily dealt with cases of preventive 
detention or dealt with the present case or of 
the department which supplied the materials on 
which the Joint Secretary acted. There is no 
specific averment that the Joint Secretary had 
any knowledge of the existence of those alleged 
disputes. The fact that the Joint Secretary did 
not traverse th& allegations made about the said 
dispute is not relevant in view of the aforesaid 
facts. In my opinion, the materials on record 
fall far short of proving that the order for de¬ 
tention was made mala fide. 

(19) The second contention of Mr. Mitter must 
therefore be overruled. The third ground urged 
by Mr. Mitter is that section 5 of the Preventive 
Detention Act 1950. as amended by Act IV of 
1951 cannot justify the detention of the detenu 
m the. facts of the present case. The facts re¬ 
lied on are that at the time the order was made, 
the would-be detenue was residing outside the 
territorial jurisdiction of the State of West Ben¬ 
gal, the Government whereof made the order. 

(2°) The learned Judges of the Division Bench 
ainered in their opinion on this point. 

(21) Sarkar J. held that section 5 of the Pre- 

on!! 1 nf * D - P . tention Act is a P rima facie answer 
and that it was not contended before him that 

5 'Y a V nval,d on any 6 round or that it 
S d f° r any reason have the plain 
th ? L language used therein. The 
learned Judge therefore rejected the contention. 

nrE , P ; . N - Mookerjee J. while observing that 
voS n/.K 2* WOrds ° f the s^tion are in fa- 
be Stat6 ' . add ! d that the sec tion should 

stated Kv ^ construed on certain principles 
theM b .L him , in i5 is Judgment and that as such 

cases of dJK° U f not be made applicable to 
25 B fri[! ^ rae assumption of extra-terri- 

observed? ' N ‘ Mook erjee J. further 

"Jii?K Pre . sent case appears to me to be one of 
deliberate assumption of extra-territorial 
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powers and the impugned order cannot, there¬ 
fore. claim the protection of Section 5 of the 
Act.” 

The learned Judge also gave the following rea¬ 
son in support of his decision: 

“The State of West Bengal had no authority 
to pass this order under section 3 of the Pre¬ 
ventive Detention Act and its validity cannot 
also be upheld merely on the strength of sec¬ 
tion 5 of the Act.” 

(23) I shall first deal with the second ground 
viz: that the State Government had no autho¬ 
rity to pass the order of detention which was 
made under section 3(1) (a) (ii) of the Act. This 
ground was not specifically pressed by Mr. Mit¬ 
ter. 

(24) As P. N. Mookerjee J. was of opinion that 
the order of detention was not valid on this 
ground also, I have to consider the point. 

(25) By Notification No. 131-Enr. X dated 
May 1, 1950, issued by the Central Government 
in exercise of the powers conferred by section 
4 of the Foreign Jurisdiction Act, 1947 (XLVII 
of 1947), the Central Government promulgated 
an order called the Chandernagore (Application 
of Laws) Order, 1950. Section 1(1) (3) of the 
Order read with the Schedule extended the 
Preventive Detention Act 1950, to the Free 
City of Chandernagore. The effect of Section 4 
of the Order read with the Table had the effect 
of substituting the Central Government for the 
State Government in the Preventive Detention 
Act, 1950. when applicable to the Free City of 
Chandernagore. The result, according to.P. N. 
Mookerjee J. was that the power of detention 
conferred by section 3 of the Act, could only 
be exorcised by the Central Government and 
not by the State Government. P. N. Mookerjee 
J. repelled an argument advanced by the 
learned Advocate General appearing for the 
State that section 6 of the Order would justify 
a construction of Section 3 of the Preventive 
Detention Act 1950. as might bo necessary or 
proper in the circumstances but not so as to 
affect the substance and that on such a con¬ 
struction. the words ‘Central Government’ 
should not be read as State Government in 
Section 3, as this would result in tautology and 
incongruity. 

(26) It is not necessary, for the purpose of 
this case, to examine the correctness or other¬ 
wise of the view taken by P. N. Mookerjee J. 
Thp line of reasoning adopted by the learned 
Judge would, at the most, preclude the State 
Government from making an order of detention 
directing that a person in French Chandarna- 
gore be detained in French Chandernagore. 

(27) In the present case, the would-be detenu 
was arrested in French Chandernagor° by virtue 
of an order passed by the State Government. 
If the view taken by P. N. Mookerjee J be 
correct, the arrest would be illegal. The ques¬ 
tion. however is whether the detention in West 

d ’ r> In T ' Ex parte Susannah 

wil’r (1 ? 29) -i . B and C 446 1x51(1 Ten * 

terden C. J. said at page 448: 

“The question therefore is this, whether if a 
person charged with a crime is found in this 
country it is the duty of the court to take 
care that such a party shall be amenable to 
justice or whether we are to consider the 
circumstances under which she was brought 

1 ^ continu e to think that 
we cannot inquire into them.” 
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(28) The above passage was quoted with 
approval in — ‘Parbhu v. Emperor’, 71 Ind Aop 
75 (PC). 

(29) In — Parbhu’s case’, 71 Ind App 75 PC 
Lord Macmillan also quoted the following 
observations of Lord Chancellor Haisbury made 
in the course of argument in — ‘Muhammad 
Yusufuddin v. Queen Empress’, 24 Ind App 
137 (PC): 

“It may well be that the procedure taken was 
irregular and improper and brought a person 
wrongfully within the jurisdiction, but if he 
is there and if he has committed an offence, 
whatever else may be said about it, it is no 
answer to the otlence committed within the 
jurisdiction that he has been brought irregu¬ 
larly within the jurisdiction.” 

(30) Judged by the above principles which in 
my opinion, also apply to cases of preventive 
detention, the illegality of the arrest does not 
per se make the order of detention invalid. In 
this petition for the issue of a writ of Habeas 
Corpus we are concerned with the question 
whether an order should be made on the oppo¬ 
site parties directing a release of the detenu 
from the Dum Dum Jail where the detenu is 
under detention. It is the propriety and lega¬ 
lity of this detention within the jurisdiction of 
the State Government which is in controversy. 
I do not see any reason why the State Gov¬ 
ernment cannot detain the detenu at Dum Dum 
Jail which is within its jurisdiction on grounds 
which are neither vague nor irrelevant and 
which in the opinion of the State Government 
imperil the security of the State or the main¬ 
tenance of public order. 

(31) I am accordingly of opinion that the 
second ground does not render the detention 
invalid. 

(32) I shall now deal with the first ground 
that the validity of the order of detention 
cannot be upheld merely on the strength of 
Section 5 of the Act. 

(33) Section 5 of the Act is in these terms: 
“No detention order shall be invalid or in¬ 
operative merely by reason— 

(a) that the person to be detained thereunder 
is outside the limits of the territorial 
jurisdiction of the Government or Officer 
making the order, or 

(b) that the place o.f detention of such 
person is outside the said limits.” 

(34) The section therefore envisages the 
assumption of extra-territorial jurisdiction by 
the Central or the State Government or by 
officers authorised to make order of detention. 

(35) The competence of Parliament to enact 
legislation conferring extra-territorial powers 
has not been questioned. Indeed the power 
is expressly conferred on Parliament by Article 
245 of the Constitution which is in the follow¬ 
ing terms: 

T. Subject to the provisions of this Constitu¬ 
tion. Parliament may make laws for the 
whole or any part of the territory of 
India, and the Legislature of a State may 
make laws for the whole or any part of 
the State; 

2. No law made by Parliament shall be 
deemed to be invaiid on the ground that 
it would have extra-territorial operation”. 

P. N. Mookerjee J. was however of the opinion 
that the wide terms of section 5 must be con¬ 
strued in a narrow sense as limited to cases 
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cf unintentional assumption of extra-territorial 
jurisdiction by the Government. The reasons 
suggested for such a construction were that 
the court must be guided by “the golden rule 
of intention’’ and “by the rule of reason and 
common sense”. It was also pointed out that 
in construing Section 3, the following princi¬ 
ples should be borne in mind: 

“1. All legislation is prima facie territorial 
and should be so construed”, 

2. “In a federation of states — and ours is 
admittedly a federal Constitution — no 
State has. under normal circumstances, 
extra-territorial powers”, and 

3. “No detaining authority is normally entitl¬ 
ed to order detention outside its own 
territorial jurisdiction”. 

(36) In applying the “golden rule of inten¬ 
tion” P. N. Mookerjee J. referred to the use of 
the word ‘merely’ occurring in section 5 and 
to the context viz. Sections 3A, 4 (a) and 4 
(b) of the Act. 

(37) The cardinal rule for the construction 
of a statute is generally said to be that it should 
be construed according to the intention of the 
legislature that enacts it. But as Lord Watson 
said in — ‘Salomon v. Salomon & Co. Ltd.’, 
(1897) A. C. 22 at p. 38. 

“Intention of the Legislature’ is a common 
but very slippery phrase, which, popularly 
understood, may signify anything from in¬ 
tention. embodied in positive enactment 

to speculative opinion as to what the Legis¬ 
lature probably would have meant, although 
there has been an omission to enact”. 

(38) The intention of the Legislature is 
legitimately ascertained from what it ha< 
chosen to enact, either in express words, or b} 
reasonable and necessary implication. 

(39) In the earlv case of — ‘Warburton v. 
Loveland’, (1831-32) 2 Dow & Cl 480 at^page 
489. it was observed that 

“where the language of an Act is clear and 
explicit, we must give effect to it, whatever 
oe the consequences, for in that case the 
words of the statute speak the intention of 
the Legislature”. 

(40) In the recent case of — ‘Magor & St. 
Mellons v. New Port Corporation’, (1951) 2 All 
E R 839 Lord Simonds observed: 

“It is sufficient to say that the general pro¬ 
position that it is the duty of the court to 
find out the intention of Parliament — and 
not only of Parliament but of Ministers also 
— cannot by any means be supported. The 
duty of the court is to interpret the words 
that the Legislature has used. Those words 
may be ambiguous, but even if they are, the 
power and the duty of the court to travel 
outside them on a voyage of discovery are 
strictly limited.” 

(41) Section 5 plainly provides for passing 
an order of detention of the would-be detenue! 
even though he is out-side the territorial limits/ 
of the jurisdiction of the Government, which 
may mean either the Central or the State) 
Government. This connotes the exercise of the 
power of detention of a “person to be detained” 
i.e. the would-be detenue even when he is in 
a foreign country. The section does not draw 
any distinction between deliberate and unin¬ 
tentional exercise of extra-territorial powers. 

(42) The use of the words ‘merely* was not 
intended to restrict the exercise of extra¬ 
territorial powers. The word ‘merely* was 
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used for an entirely different purpose viz. that 
a detention order, otherwise valid, cannot be 
challenged solely on the grounds specified in 
S. 5(a) and (b). 

(43) Sections 3A, 4 (a) and 4 (b) cannot be 
I read as limiting the scope of S. 5. 

(44) The Amending Act IV of 1951 incorpo¬ 
rated Section 3A and substantially amended 
old sections 4 and 5 of the Preventive Deten¬ 
tion Act, 1950 (IV of 1950). The intention was 
to enlarge the extra-territorial power of the 
Central Government or the State Government 
or its officers to order detention. 

(45) Section 3A provides for the mode of 
execution of an order of detention in India. It 
does not connote the absence of a power to 
order detention outside India. The execution of 
an order for detention outside India cannot be 
provided for in a statutory enactment. It will 
be regulated by agreement or treaty with the 
foreign state concerned. 

(46) Section 4 Clauses (a) and (b) as amend¬ 
ed confers on the appropriate Government the 
power to regulate the place of detention or 
removal from one State to another or the 
conditions of detention. The appropriate Gov¬ 
ernment as defined in section 2 (c) means the 
Government, Central or State or the Officer 
making the order of detention. Section 4 
Clauses (a) and (b) therefore clearly contem¬ 
plates the exercise of extra-territorial powers. 

I (47) The context does not therefore narrow 

1 down the plain meaning of S. 5. 

(48) P. N. Mookerjee J. referred to the 
Bench decision of the Bombay High Court in 
the case of — ‘In re: S. V. Ghate’, 52 Bom LR 
711 in support of his view that a restricted 
interpretation of Section 5 was justifiable. In 
this case, the detenue was already under 
detention in Yeravada Jail, Poona, under 
the Bombay Public Security Measures Act, 1947, 
since May 1948. The detenue while under 
detention was again served with an order of 
detention passed by the Commissioner of Police, 
Greater Bombay, under the unamended Pre¬ 
ventive Detention Act 1950. It was held that 
the Commissioner of Police had no jurisdiction 
to make an order against the petitioner who 
w *®, no * resident in Bombay and who was not 
within his jurisdiction. 

(49) The 'ratio decidendi’ of the above deci- 
sion was that “in a Federal Constitution like 
ours , the State Government or its officers 
have no authority to exercise extra-territorial 
jurisdiction and that this view was supported 
by the provisions of the unamended Preventive 
Detention Act, 1950. 

iS no .l necessa ry to examine the 
C < 0r oth ®F wlse of the above decision. 
52*2 i° sa y that the above decision was 

Five nS- 0n A Ju . ly U> 1950 and the Preven- 

2 ™ as amended on February 
’« Act IV °f 1951. 

anHq „?*«. A ™ e ? di ?S Act recast Sections 4 

Stion It t Act , 0f J 950 and Verted a defi- 
aruliicft 35 J WOrd ?- appropriate Government’ 

amendmen^ dded s . ect,on 3A ' The effect of the 
eXSp l* , t0 f x - D ress in clear terms the 
extra-territorial powers ot the 

JgLSg “fundamental and well recognised 

the matter vfif lred 10 not conclusive of 
looLwj before us. These rules admit the 
legislative competence to confer extra-territorial 
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powers but lay down that to warrant an inten¬ 
tion on the part of the legislature to enact 
legislation, having extra-territorial effect, it is 
necessary that the intention must be cj early 
expressed. See also — 'In re: Tolten\ (1946) 

1 All E R 79 affirmed on appeal (1946) P. 13o. 

(53) The Bench decision in — ‘Radharani v. 
Rahim Sardar’, 50 Cal W N 552 which was 
referred to by P. N. Mookerjee J. turned on 
a construction of section 531 of the Code of 
Criminal Procedure. I do not think that the 
above section is structurally similar to Sec. 5 
of the Preventive Detention Act, 1950. The two 
sections are also dissimilar in their wording 
and object. It is, in my opinion, unsafe to put 
a restricted meaning on section 5 of the Pre¬ 
ventive Detention Act by reference to a decision 
which turns on the construction of Section 531 
of the Code of Criminal Procedure. 

(54) In my opinion, the unambiguous mean¬ 
ing of section 5 of the Preventive Detention 
Act cannot be whittled down for the reasons 
suggested by P. N. Mookerjee, J. Section 5 
should be interpreted in its ordinary sense. 

(55) I am therefore unable to concur in the 
view taken by P. N. Mookerjee J. that section 5 
is limited to cases of unintentional exercise 
by the detaining authority of extra-territorial 
powers. 

(56) Assuming, however, that such is the 
meaning of Section 5, I can find no basis for 
the conclusion of the learned Judge that “the 
present case appears to me to be one of deli¬ 
berate assumption of extra-territorial power”. 

(57) There is no foundation for this case 
either in the petition or in the affidavits filed 
in support thereof. The only allegation is that 
on the date of the order, the would-be detenu 
was in French Chundernagore and was arrest¬ 
ed there. It lay on the petitioner to make the 
above allegations and place proper materials in 
support thereof. Sarkar J. pointed out in his 
judgment that the point was not argued by 
learned Counsel for the petitioner before the 
Division Bench. 

(58) As a result of the above discussion, my 
conclusion is that the order of detention is not 
invalid. The petition must, therefore, fail. 

B/D.H. petition dismissed. 
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HARRIES C. J. AND SARKAR J. 

PuHn Krishn a Paul, Accused-Petitioner v. 
Sishupati Chakravarty and another, Opposite 
i any. 

Criminal Revn. No. 252 of 1952, D/- 1-5-1952. 
Constitution of India, Art. 20(2) —. Trose- 
cution’ Md ‘offence’ — Meaning of — Imposi- 
tjon of fine by Rent Controller for contraveoi- 
,^ ent Contro1 legislation — Subsequent 
proseeutjon on same facts before Criminal 

R^n^i 1S i> ba f rc ^ T houses and Rents — West 
Act^MfigS*® 1 (Temponu-y Provisions) 

M™ (Criminal P.C. 
(1898), Ss. 4(1) (o) and 403). 

pi?® Proceeding under S. 34 of the West 
Bengal Premises Rent Control (Temporary 
Provisions) Act, !950, a landlord was fined 
by Rent Controller for his illegal act of 
not allowing the tenant to use a privy and 

.Subsequently, the landlord 
w a s prosecuted in a criminal Court under 

was co°nviSld ACt ° n the Same facts and 
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Held that Art. 20(2), Constitution of 
India was a bar to the prosecution and 
punishment of the accused in the criminal 
Court and, therefore, the conviction was 
illegal. AIR 1952 Cal. 121, Disting 

urw ♦ * • (Para 13 > 

when a statute gives the Rent Controller 

power to impose a penalty, that is, fine a 

person, it gives him a right to deal with 

the prosecution of an offence and to punish 

the commission of such offence. (Para 12) 

The words '‘prosecution” and '‘offence” 
as used in the Constitution are not defined 
and they must be given their ordinary 
meaning. Going to the Rent Controller and 
asking him to fine a man for an act is 
really a prosecution of that man and the 
act is an offence against the statute and is 
a criminal offence because it is punish¬ 
able by a fine which is a punishment of a 
criminal nature. (Para 16) 

Anno: Cr. P. C., S. 4(1)(o) N. 2, 4; S. 403 
N. 1, 2. 


S. S. Mukherjee with Noni Coomar Chakra- 
varti, for Petitioner; Satyendra Prosad Sen, for 
Opposite Party No. 1. 


REFERENCE. /Para 

(’52) AIR 1952 Cal 121 15 


HARRIES C. J.: This is a petition for 
revision of an order of a learned Presidency 
Magistrate convicting the petitioner under Sec. 
41 of the West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1950 and sentenc¬ 
ing him to one month’s rigorous imprisonment 
and to pay a fine of Rs. 200/-. In default of 
payment he was to undergo a further period 
of six weeks* rigorous imprisonment. 


(2) The complainant was the tenant of a 
room used as a shop which he held from the 
petitioner. The case for the complainant was 
that as the tenant of the shop he had a right 
to use a certain privy and water from a tap. 
It is said that the petitioner had not for about 
six months allowed him access to the privy or 
allowed him to take water from the tap. 
Therefore, it is said, an ofTence under S. 41 of 
the Rent Control Act. 1950 had been committed. 


(3) It is clear that proceedings had been 
taken earlier in the court of the Rent Con¬ 
troller under S. 34 of the Rent Control Act, 
1950 and the petitioner had been fined by the 
Rent Controller. 


(4) Before the learned Magistrate it was 
contended that the ofTence with which he was 
charged in the criminal court was the same 
as that with which he was charged before the 
Rent Controller and that he could not be 
punished twice for the same offence. The 
learned magistrate rejected the plea and con¬ 
victed the petitioner and sentenced him as I 
have indicated. 

(5) Section 34 of the West Bengal Premises 
Rent Control (Temporary Provisions) Act. 1950 
provides for penalties for the disturbance of 
easements. The section in so far as it is 
material reads: 

-Whoever, in any case in which an order or 
decree for the recovery of possession of anv 
premises is prohibited under section 12 . 
without the previous written consent of the 
Controller, or save for the purpose of effect¬ 
ing repairs or complying with any municipal 
requisition, wilfully disturbs any easement 
annexed to such premises, or removes, des¬ 
troys, or renders unserviceable, anything 


provided for permanent use therewith, or 
discontinues any supply or service comprised 
in the tenancy of such premises, shall on the 
complaint of the party aggrieved, be liable, 
on the first occasion, to a fine which may 
extend to five hundred rupees, and on & 
second or subsequent occasion in regard to 
the same or any other premises, to a fine 
which may extend tu one thousand rupees 
to be imposed, after inquiry by the Con¬ 
troller.” 

(6) Section 41 of the Act is as follows: 

“1. No landlord either himself or through any 
person purporting to act on his behalf 
shall without just or sufficient cause cut 
oil or withhold any essential supply or 
service enjoyed by the tenant in respect 
of the premises let to him. 

2. Any landlord who contravenes the provi¬ 
sions of sub-section (1) shall, on convic¬ 
tion in a Criminal Court, be punished 
with imprisonment for a term which may 
extend to six months or with fine or with 
both.” 

(7) To this section there is an explanation: 
‘‘...essential supply or service includes supply 

of water, electricity, lights in passages and on 
stair cases, lifts and conservancy or sanitary 
service.” 

(8) Mr. Sudhansu Mukherjee in the first place 
has argued that there really was no evidence 
that the right to use this privy and water 
tap was included in the tenancy; and that 
would appear to be so. There was no attempt 
to prove an easement by long user and it is 
somewhat difficult to appreciate how the tenant 
had a right. He may have been allowed for 
some years but that would only make him a 
licensee. Of course if by the terms of the 
tenancy he was entitled to use the privy and 
the water tap different considerations would 
apply. But there does not seem to be any 
definite evidence of that. At most the evidence 
is that he used them. Mere user for a period 
less chan the statutory period would not amount 
to acquisition of an easement. This aspect of 
the case does not appear to have been enquired 
into with any care. It seems to have been 
accepted that because the tenant used this tap 
and privy for some years it was part of his 
tenancy or it was an essential supply or ser¬ 
vice. which of course must be included in the 
tenancy. 

(9) The other point taken by Mr. Mukherjee 
is that his client has been punished twice for 
precisely the same offence. He was fined Rs. 
250 by the Rent Controller for preventing the 
tenant using the privy and the water tap and 
he now has been imprisoned and fined for the 
same thing. 

(10) It would appear from the judgment of 
the learned Magistrate that the prosecution 
was brought on the very same facts as were 
placed before the Rent Controller and that 
being so. it appears to me that he cannot be 
punished twice for precisely the same offence. 
Quite apart from any difficulties which arise 
from the definition of the word ‘olTence' in the 
Code of Criminal Procedure, it is provided in 
the Constitution by Art. 20 (2) that no person 
shall be prosecuted and punished for the same 
olfence more than once. If the allegations in 
both the courts were the same as the learned 
Magistrate’s judgment suggests, then I think he 
has been prosecuted and punished twice for 
the same offence. 



*1963 Kartick Chandra y. Calcutta 

/ii) section 31 of the Rent Control Act, 1950 
entitles a Rent Controller to impose a fine 
and a fine is a punishment for a .criminal 
ollence. Whether it be an offence within the 
rode of Criminal Procedure or not is immate¬ 
rial. The word fine is defined by Littleton m 

these words: . . . . . . 

" ‘Fine* signifieth a pecumane punishment ot 
an offence or a contempt committed against 
the King, and regularly to it imprisonment 
appertained. And it is called ‘finis’, because 
it is an end for that offence.” 

(12) It appear^ to me beyond all question 
that when a statute gives the Rent Controller 
power to impose a penalty, that is line a person, 
it gives him a right to deal with the prosecution 
of an ollence and to punish the commission of 
such offence. What else can these proceedings 
before the Rent Controller be? They are not 
civil proceedings. They are proceedings of a 
criminal nature resulting in a well known form 
of punishment for a crime, namely, the imposi¬ 
tion of a fine. 

(13) It is true that S. 41 allows proceedings 
to be taken for the very same sort of ollence 
in the criminal court. But I find it impossible 
to hold that with legard to the very same facts 
a man can be dealt with and punished by the 
Rent Controller and the criminal court. If so, 
A could be punished by both the courts for 
cutting off the supply of water on March 1 of 
any year. If on March 2 and succeeding days 
the water still remains cut off, he could for 
each day be prosecuted and punished in both 
courts and that could go on until he saw fit 
to restore the connection. Surely that cannot 
be right. If the prosecution in the criminal 
court is upon the same facts as the proceedings 
in the Rent Controller’s court, then a previous 
conviction and fine by the Rent Control 1 er 
would bar any punishment being given by the 
criminal court by reason of the plain words 
of Art, 20 (2) of the Constitution of India. 

(14) On the other hand, if the proceedings 
in the court of the Controller related, for ex¬ 
ample to cutting off the supply of water in 
the month of March and the proceedings in the 
criminal court for keeping the supply cut off 
in the ( month of April, then quite obviously 
the criminal court could punish because one 
punishment only would be imposed for the 
particular offence charged. But if, as the 
learned magistrate says, the charge made be¬ 
fore him was based on precisely the same facts 
upon which the Controller found the petitioner 
guilty and fined him, then it appears to me 
that the criminal court could not possibly in- 
fiict any further punishment. 

(15) Reliance was placed upon a Bench deci- 
sion of this Court in the case of — ‘Jhabermal 
Dudhwalla v. Govindram’, AIR 1952 Cal 121, 
m which it was held that the fact that certain 
proceedings under S. 34 were taken before the 
Rent Controller and have been concluded 
cannot stand in the way of the proceedings 

under S. 41 in the criminal court. S. 403 
Code of Criminal Procedure has no 
application to such a case. 

rnilSLr doe ? n0 A appear that in this case the 
proceedings in the criminal court related to 

sam ® / ac t and period of time as the 
R dlngs bef ° re the Rent Controller. In 
*act it seems clear from the facts that the 
proceedings in the criminal court related to 
some penod after the proceedings before the 
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Rent Controller had concluded. In such a case 
quite dearly the criminal court could proceed. 
Whether S. 403 ol the Code of Criminal Proce¬ 
dure applies to a case of this kind is. I thins 
not material because the Constitution makes 
two punishments impossible. It is to be observ¬ 
ed that the words ‘prosecution’ and ‘offence as 
used in the Constitution are not denned and 
they must be given their ordinary meaning. 
Going to the Rent Controller and asking him 
to fine a man for an act is really a prosecution 
of that man and the act is an ollence against 
the statute and is a criminal ollence because 
it is punishable by a fine which is a punishment 
of a criminal nature. 

(17) For these reasons this petition must be 
allowed, the order of the Earned magistrate 
set aside and the petitioner acquitted. He need 
not surrender to his bail and his bail bond is 
cancelled. The fine if Daid must be refunded. 

(18) SARKAR J.: I agree. 

B/K.S. Petition allowed. 
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CHAKRAVARTTI AND SINHA JJ. 
Kartick Chandra and others, Petitioners v. 
The Corporation of Calcutta, Opposite Party. 

Criminal Revn. Nos. 801 and 851 of 1951, 
D/- 11-2-1952. 

(a) Municipalities — Calcutta Municipal Act 
(3 of 1923), S. 493 — Violation of building 
rales — Demolition, when can be ordered — 
Imposition of fines, propriety of. 

If any structures are erected in violation 
of the building rules the objects of the 
rules will, in most cases, be defeated and 
whenever any offending structures are 
detected the obviously right course is to 
take steps for their demolition. It cannot 
be right to compound transgressions of this 
kind with the imposition of a mere fine. 
There may be exceptional cases where the 
infringement of building rules has been of 
so trivial and technical a character that 
the imposition of a small fine will meet the 
needs of the case; but, speaking generally, 
where substantial infringements have taken 
place and the Corporation has thought fit 
to institute proceedings for demolition, it 
cannot be right to allow the offending struc¬ 
tures to stand and let the offender off with 
only a fine. It is a mistake to suppose that 
S. 493 does not contemplate demolition 
That section provides for fines of two kinds, 
a fine of a lump sum and also a daily fine 
which is to be paid for each day during 
which the offence is continued after the 
first day. Obviously, the object of framing 
a provision for a double fine of that kind 
is to make it expensive for the offending 
builder to maintain the structures con- 
cerned and to compel him by the pressure 
of the monetary penalty to pull them down 
as quickly as possible. (Paras 8, 9 ) 

,. (b J Municipalities — Calcutta Municipal Aet 

SjPsSP*' Ss ' 3 , 63 „ 493 and 536 — Sections 383 
and 49 3 are mutually exclusive — Scope indl- 

“1 Proceedings under — Magistrate can 
unpose fine and require owner to demolish. 

™ e ,Provisions of S. 363 and S. 493 are 

Svl th a » eX , C K S1Ve * l or l he ftrst action 
whei- e the Corporation has 
“ s /}| ut f. d Proceedings under S. 493, no 
application shall be made under that 
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section and similarly S. 493 provides that 
where an application has been made under 
Section 363 or Section 364. no proceedings 
shall be instituted under that section. It 
follows, that once the Corporation has 
started proceedings under S. 363 and where 
the proceedings under that section are 
before the Magistrate, it cannot be open 
to the Magistrate himself to convert the 
proceedings into proceedings under S. 493. 
So to do would clearly be to violate the 
provisions of the statute. On the other 
hand, while the Magistrate cannot substi¬ 
tute proceedings under S. 493 for proceed¬ 
ings under S. 363, he can both impose a 
fine and require the offending owner to 
demolish the structure concerned. That 
course is warranted by S. 536. (Para 9) 

(c) Municipalities — Calcutta Municipal Act 
(3 of 1923), S. 363 — Section contemplates two 
kinds of notices, one by Corporation on owner 
and another by Magistrate on owner and 
occupier. 

Section 363 does not, in terms, provide 
for the service of any notice and all that it 
says is that before applying to a Magis¬ 
trate for a demolition order, the Corpora¬ 
tion must give the owner an opportunity 
of being heard and, further, that the 
Magistrate shall not make any order with¬ 
out giving the owner and the occupier full 
opportunity of adducing evidence and of 
being heard in his defence. The only 
possible means of giving the opportunity 
contemplated by the section is sendee of 
a notice. The provisions of S. 363 contem¬ 
plate two notices at two different stages. 
The first notice is notice of the proceeding 
before the Corporation itself and the only 
person entitled to that notice is the owner. 
The second notice is to be given by the 
Magistrate and that notice is to be given 
both to the owner and to the occupier. 

(Para 12) 

(d) Municipalities — Calcutta Municipal Act 

<3 of 1923), Ss. 3 (48), 144 (3) and 363 — 
“Occupier” - Non-inclusion of name of person 
in physical occupation, in assessment book, 
does not put occupant out of definition of occu¬ 
py — There is nothing in S. 144 (3) which 
disentitles such person to notice under S. 363 
— True test is to find whether occupier is 
affected by demolition. (Para 14) 

< e > M“J ci P all l tie s — Calcutta Municipal Act 
(3 of 1923), S. 363 — Entire building occupied 
by certain persons — Portion sought to be 
demolished — Tests to see who is occupier. 

Where an entire building occupied by 
certain people is sought to be demolished 
there can be no question that the occu¬ 
piers are affected. Where a portion is 
sought to be pulled down the test must 
always be whether the occupiers are likely 
to be affected in the enjoyment of the 
portion of which they are in occupation 
If they are likely to be affected, they are 
clearly entitled to notice under S. 363 
Simply because the occupiers of a building 
are not squatting on the staircase all the 
time, they are not to be regarded as not 
occupiers in respect of the staircase and are 
not to be held not to be entitled to anv 
notice under S. 363, if the stairs are 
proposed to be demolished. (Para 15) 

J" MuridpaUties - Calcutta Municipal Act 
(3 of 1923), S. 504 — Section applies to notices 
to be given by Corporation — Magistrate may 
however issue general notice under Cl. (c) — 


But methods laid down in CIs. (a) and (b) 
>hould first be exhausted. 

Section 504 (c) which appears in Chap. 
XXXVII of the Act which deals with pro¬ 
cedure, refers to notice which is required 
by the Act to be given by the Corporation. 
Assuming that in a case where the Corpo¬ 
ration after making the best efforts in that 
behalf cannot discover who the occupiers 
are or every individual occupier is or 
where the serving officer fails to effect 
service on each one of them, it may be 
permissible to issue a general notice by the 
Magistrate in the form of a notice under 
S. 504 (c), still, before a notice can be 
issued in that form, the methods laid down 
in CIs. (a) and (b) of the section must first 
be exhausted. (Para 19) 

Jogesh Chandra Sinha. for Petitioners; Sunil 

Kumar Basu, for Opposite Party. 
REFERENCES: Courtwar/Chronological/ Paras 
( 44) 48 Cal WN 170: (AIR 1944 
Cal 159) 14, 18, 19 

( 49) 53 Cal WN 813 20 

CHAKRAVARTTI J.: These are two Rules 
one taken out by Dr. Kartick Chandra Bose 
who is admittedly the owner of premises No. 
45 Amherst Street, and the other taken out by 
seven other persons who claim to be occupiers 
of the same premises. The Rules are directed 
against an order, dat^d the 29th of June, 1951. 
passed by the Third Municipal Magistrate of 
Calcutta, whereby the learned Magistrate 
directed certain structures to be demolished. 

(2) It appears that on the 22nd of March, 
1949. the Corporation received a letter from 
one D. K. Dutt who is the owner of premises 
Nos. 128 and 130 Keshab Sen Street, Calcutta, 
and by that letter the said D. K. Dutt com¬ 
plained that certain unauthorised structures 
had been put up at 45, Amherst Street with the 
result that the access of light and air to the 
adjacent premises owned by him had been 
materially affected. Prior to the receipt of this 
letter, however, the unauthorised structures 
had already received the attention of the in¬ 
specting staff of the Corporation and on the 
21st of March, 1949. they had already made 
a report that certain unauthorised structures, 
some of which were still in the process of 
construction, had been detected. Thereupon on 
the same day, that is to say, on the 21st of 
March. 1949. a notice under section 365 of the 
Calcutta Municipal Act was served on the 
owner. A notice under section 363 of the said 
Act appears subsequently to have been served 
on the 13th of June, 1949 and the matter came 
uo for discussion at a meeting of the Building 
Committee held on the 14th of June. Appa¬ 
rently, the matter was adjourned on the 14th 
of June and final orders by the Administrative 
Officer were passed on the 25th July. By that 
order the Administrative Officer directed four 
of the unauthorised structures to be demolish¬ 
ed within three months and added that if that 
direction was carried out. the proceedings 
would be withdrawn. The direction was not 
carried out and consequently proceedings were 
instituted in the court of the Municipal Magis¬ 
trate on the 11th of July, 1950. 

(3) I may pause here to point out that 
although the order of the Administrative 
Officer was passed on the 25th of July, 1949 & 
only three months time was given to the owner 
to carry out the directions which would give 
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him time up to the 25th of October, yet the 
Corporation did not find it possible to institute 
any proceeding till after nine further months, 
I have had occasion to comment before on the 
degree of expedition with which the Corpora¬ 
tion transacts public business and this is but 
another instance oi its normal speed. 

(4) It appears from the order sheet of the 
learned Municipal Magistrate that on the pro¬ 
ceedings being instituted on the 11th July, 1950. 
he directed general and special notices to be 
given to the occupiers and to the owner res¬ 
pectively and he fixed the 29th of August, 1950 
as the next date of hearing. The notices 
directed to be issued were notices under Secs. 
363 of the Act. On the 29th of August, 1950, 
the owner appeared through his son and, 
according to the order recorded by the learned 
Magistrate, on that date some occupiers also 
appeared. A prayer was made on behalf of the 
owner for an adjournment till after the Puja 
holidays in order that he might have sufficient 
time to file his written statement and. in ac¬ 
cordance with that prayer, the case was 
adjourned till the 14th of November, 1950. 
More time passed and ultimately a written 
statement on behalf of the owner was filed on 
the 3rd of January 1951, but the occupiers 
seem to have taken no further part in the pro¬ 
ceedings. In due course, the parties before the 
learned Magistrate led evidence; the owner exa¬ 
mined his son, whereas the Corporation exa¬ 
mined the complainant D. K. Dutt and its 
building inspector. The learned Magistrate held 
that the structures were, in fact, unauthorised, 
as alleged, and that there had been infringe¬ 
ments of the building rules. Accordingly, he 
directed the owner to demolish the same four 
structures that had been ordered to be demo¬ 
lished by the Administrative Officer and gave 
toe owner one month's time to do so. It was 
added that in case the owner failed to demolish 
the structures within the time given, the Cor¬ 
poration would be entitled to demolish them 
at the expense of the owner within two months 
^ toedateof the order. It is against that 
order that the present Rules are directed. 

(5) The owner and the occupiers were re- 

22 1 bef 4°u re - u i , the same learned Adv °- 
were t Api? * if “ behalf f ? ur J common grounds 
“ was con *ended in the first 
instance that the order passed by the learned 
Magistrate was bad, inasmuch as no notice 

either ^n^thp 363 ° f the Act had been served 
eitner on the owner or on the occuniers- 

Magistrate had?£ 
iy misread the evidence; thirdly that thp 

oS ed to M hli? r H te had . failed t0 consider, as he 
fhfou h ?. ve done ’ th e propriety of applying 

Act ind n fmnn< : Pr0ViSi0 fl nS ° f SeCti0n ^ofthf 
lastlv P ng a flne on the owner; and 
tha j m - any event the proceedings were 

fe hid ti naSmUC ) 1 “ »“I s"rac! 

bSorelh d A^ncr» C0 ^ plet ? d t . more than five years 

,° r ® th u e in stitution of the proceedings. 

order/ ^ take these grounds in the reverse 

ba ( rred T wlq P fa a iriJ a f th f. pr ° ceedin es were time- 

Court 5Sh!S ™f 0r th , e f l rst time bef ore this 

ten stetemlnt S l d about in the writ- 

i*n statement filed on the 3rd of January iqsi 

wl.oZS“f? h f id ^ the l„? U the y '„S 

section 363 (2) M? der the Proviso to 

that thp .... i' too Act, the onus of proving 
that the work concerned was done more than 


five years previously lies on the owner. Far 
from discharging that onus, in the present case 
the owner did not even take that plea at any 
stage of the proceedings before the learned 
Magistrate. Indeed, if his own statements in 
the petition before this court are to be accepted, 
the structures were completed in 1946 & even 
if they were completed on the first day of that 
year, the proceedings instituted on the 11th of 
July 1950 would be obviously within time. But 
it is not necessary to decide the matter as an 
issue of fact in the present Rules. Since the 
plea involves issues of fact and since under 
the provisions of the statute it has to be taken 
and established by evidence by the owner, it 
cannot possibly be open to him to take it for 
the first time in an application revision to this 
Courf. The first ground taken in support of 
the Rules must accordingly fail. 

(8) I have no hesitation in holding that the 
ground taken as regards the omission of the 
learned Magistrate to consider the provisions 
of section 493 of the Act is wholly unmerito- 
rious and unsubstantial. Building rules framed 
by an urban Municipality are intended to secure 
a reasonable provision of light and air and of 
means of access to buildings which may newly 
be put up and to preserve such provision for 
old buildings in the proximity of which such 
new structures may be erected. They are fur¬ 
ther intended to ensure adequate facilities for 
sanitation and to achieve and maintain a cer¬ 
tain degree of architectural harmony in the 
locality. If any structures are erected in vio¬ 
lation of the building rules, these objects will, 
in most cases, be defeated and whenever any 
offending structures are detected, the obviously 
right course is to take steps for their demoli¬ 
tion. It cannot be right to compound trans¬ 
gressions of this kind with the imposition of 
a mere fine, because once the authorities start 
making exceptions in applying the rules, thev 
would not know where to stop and once the 
public come to know that the onlv consequence 
of erecting unauthorised structures would be 
a liability to pay a small fine, one might find 
this city, as I have said elsewhere, filled up 
with structures, indiscriminately built, under 
the notion th at it was possible to buv no th“ 
nght °f, ‘"fringing the building rules bv pavin* 
a small fine. There may be, I concede, some 
very exceptional cases where the infringement 
has been of so trivial and technical a character 
that the imposition of a small fine will meet 
the needs of the case, but, speaking generally 

nln% e infringements have taken 

place and the Corporation has though fit to 

proceedin 6 s for demolition, it cannot 
be right to allow the offending structures to 
stand and let the offender off with only a fine. 

Apart from that, it seems to me to be a 
mistake to suppose that section 493 of the Act 
nrlviif 0 contemplate demolition. That section 

a V flnewWchis ,K 

o? ] thl°l fr r ng a P rov i s ion for a double fine 

offending builder° to'^Mintafn **the^striictures 
concerned and to compel him bv the pressure 
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Act itself, the provisions of sections 363 and 
493 of the Act are mutually exclusive, for the 
first section says that where the Corporation 
has instituted proceedings under section 493 of 
the Act, no application shall be made under 
that section and similarly section 493 provides 
that where an application has been made un¬ 
der section 363 or section 364 of the Act. no 
j proceedings shall be instituted under that sec¬ 
tion. It follows, to my mind, as clearly as 
possible that once the Corporation has started 
proceedings under section 363 of the Act and 
where the proceedings und-^r that section are 
before the Magistrate, it cannot be open to the 
Magistrate himself to convert the proceedings 
into proceedings under section 493. So to do 
would be clearly to violate the provisions of 
the statute. On the other hand, while the 
Magistrate cannot substitute proceedings under 
section 493 for proceedings under section 363 
of the Act, he can, it would appear, both im¬ 
pose a fine and require the offending owner 
to demolish the structure concerned. That 
course is warranted by section 536 of the Act 
which lays down that when under the Act or 
under any rule or by-law made thereunder, 
any person is liable in respect of any unlawful 
work— 

(a) to pay a fine, and 

(b) to be required to demolish the work, 

the Magistrate may, in his discretion, and sub¬ 
ject to the provisions of sections 363. 364 and 
493 of the Act, direct the said person to pay 
the fine and also to demolish the work. What 
the true import of the qualification “subject 
to the provisions of sections 363. 364 and 493” 
is, I need not pause to consider in these Rules. 
Suffice it to say. that while the Act seems to 
authorise, 'prirna facie* at least, both imposition 
of a fine and an order for demolition, it 
certainly does not authorise the substitution 
of proceedings under section 493 for proceedings 
under section 363 of the Act. This ground 
must also therefore fail. 

(10) The next ground urg^d by the learned 
Advocate for the petitioners was that the learn¬ 
ed Magistrate had clearly misread the evidence 
in the case. I am bound to say that the com¬ 
plaint of the petitioners in this regard is in a 
sense justified. In the course of his order the 
learned Magistrate states that the son of the 
owner had admitted that, except one or two 
items, all the structures were “unauthorised”. 
What the witness had, in fact, stated, however, 
is that except one or two items* “all works are 
authorised”. How the Magistrate could have 
fallen into that curious error, it is not easy to 
understand. I do not, however, think that this 
error has, in any way, prejudiced the owner or 
led to any failure of justice, because according 
to the evidence of the same witness, the struc¬ 
tures had to be constructed hurriedly for 
giving shelter to refugees and therefore no 
sanction could be taken. A similar statement 
has been made in paragraph 8 of the owner’s 
petition to this Court. 

I may add that in the written statement filed 
on behalf of the own^r .t was not stated that 
any sanction had beer taken for the structures 
objected to and all that was said was that those 
had to be constructed expeditiously 
and that in the course of the “speedy 
construction”, there might have occurred “a 
little infringement of the building rules’*. The 
case thus made both in the written statement 


and in the petition to this Court is that the 
structures are unauthorised in the sense that 
no sanction therefor had been taken, but, on 
the other hand, no substantial infringement of 
the building rules had been committed. The 
case made in the written statement and that 
made in the owner’s petition to this Court are 
the same except that “a little infringement” in 
the written statement has become “no infringe¬ 
ment'' in the petition. While, therefore, the 
petitioners are right in contending that the 
learned Magistrate had misread one part of the 
evidence of the owner's son, I do not think, in 
view of the case made by the owner himself, 
both in the written statement and in the peti¬ 
tion to this Court and in the other part of the 
evidence of the son, that any miscarriage of 
justice has occurred by reason of that error 
alone. 

(11) The last ground is to the effect that no 
notice under section 163 (363?) of the Act was 
served either on the owner or on the occupiers. 
It will be convenient to take the owner and 
the occupiers separately. 

(12) So far as the owner is concerned, there 
cannot be the slightest doubt that all notices 
under section 363 of the Act were served upon 
him. Section 363 does not. in terms, provide for 
the service of any notice and all that it says is 
that before applying to a Magistrate for a 
demolition order, the Corporation must give the 
owner an opportunity of being heard and, fur¬ 
ther, that the Magistrate shall not make any 
order without giving the owner and the occu¬ 
pier full opportunity of adducing evidence and 
of being heard in his defence. It has, how¬ 
ever. been held by this Court that the only pos¬ 
sible means of giving the opportunity contem¬ 
plated by the section is service of a notice. As 
has been seen from the provisions of section 
363 of the Act to which I have already referr¬ 
ed, two notices at two different stages are con¬ 
templated by the section. The first notice is 
notice of the proceeding before the Corporation 
itself and the only person entitled to that notice 
is the owner. The second notice is to be given 
by the Magistrate and that notice is to be given 
both to the owner and to the occupier. 

So far as the first notice is concerned, there 
is on the file a return of service relating to that 
notice and it bears on it a signature of some 
one who had received the notice on behalf of 
the owner. The minutes of the meeting of the 
Corporation refer to the fact that the owner 
had been invited to attend and it is perfectly 
clear from the record of the proceedings that 
representations were made on the owner's be¬ 
half. There can thus be no doubt that th" no¬ 
tice contemplated by the first part of section 
363 of the Act and relating to the proceedings 
before the Corporation was, in fact, served on 
the owner, Dr. Kartic Chandra Bose. So far 
as the second notice is concerned, namely, the 
notice of the proceedings before the Magistrate, 
there can equally be no question that it was 
served, for the owner responded to the notice, 
appeared before the Magistrate, asked for an 
adjournment, duly filed a written statement and 
ultimately led evidence in his defence. How in 
those circumstances it could ever be contended 
or pleaded that no notice under section 363 of 
the Act had been served on the owner, it is 
impossible to see. The alfidavit in support of 
the petition to this Court is affirmed by one 
Radha Kanta Banerjee who describes himself 
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as an officer of the owner. It is stated in para¬ 
graph 4 of the petition that no notice under 
section 363 of the Act was served upon tne 
owner and the person affirming the petition 
states that the fact is true to his knowledge. 
As I have already pointed out. both the notices 
under section 363 were in lact served and it 
could not be a fact that no service of a notice 
under that section had taken place. 

In any event, it is impossible to see how 
anybody except the owner himself could ever 
affirm truthfully that the fact that no notice 
under section 363 was served upon him was 
true to his knowledge. Surely, Radha Kanta 
Banerjee had not been sitting constantly by 
the side of the owner during all the 24 hours 
of the day from the time the proceedings were 
instituted up to the date that they came to an 
end. In answer to an enquiry from u«. Mr. 
Sinha, the learned Advocate for the petitioner, 
stated that he had, in fact, received his mstiuc- 
tions from the owner himself, but the officer 
who had affirmed the petition was present and 
that Mr. Sinha himself was responsible for the 
form in which the affirmation had been express¬ 
ed. All that I need point out is that the result 
has been to make Radha Kanta Banerjee swear 
a false affidavit and once can only regret that 
treater care is not bestowed on drafting affida¬ 
vits which are to be used in this Court. 

(13) For the reasons I have already given, 
there is no substance in the complaint that no 
notice under section 363 of the Act was served 
upon the owner. The position with regard to 
the occupiers is, however, different. I have 
already pointed out that on the 29th of August, 
1950, certain occupiers appeared before the 
learned Magistrate & joined with the owner in 
praying for an adjournment. The Corporation, 
therefore, had notice that some persons were 
claiming to be occupiers. In paragraphs 4 and 
9 of the owner’s petition to this Court, as also 
in other paragraphs, it is clearly stated that 
portions of the premises concerned are occupied 
by tenants. 

The whole of the petition upon which the 
second Rule was issued is based on a claim 
made by seven persons that they have b-en 
in occupation of portions of the premises con- 
cerned on payment of rent since 1947. In spite 
or this clear notice that certain persons are 
claiming to be occupiers of the premises in 
q mJ h0 ?'- lhe Cor P°ration has not filed any 
affidavit in opposition, nor has it denied in any 
other way that the claim that certain portions 
RrJrff,, PfT* 365 ., are tenanted is unfounded. 
f St K ted .’u the position is that there is a 
1 by the Petitioners in both the Rules 
inat there are some occupiers in portions of 

and ther . e is no denial b y the Cor- 
Sffnni /“.those Circumstances it is impos- 
* b e n ° l . 10 hold that besides the owner, there 
rt ?u n occupier s who are interested in re- 
SSSL Y P r °POsed demolition and who are 
! d be heard in their defence under 
we provisions of section 363 of the Act. 

of ( !hi 'L! as ' t . how ev er , contended on behalf 
a nofli 0 , P ^ ratl0n . hat no one was entitled to 
becau£ h„ d6r S « Ctl °? 363 of ‘he Act. merely 
dS/L h L WSS ‘U pbysical occupation of the 

£ed in r ce / ned ’ d his name was not en- 
in sunnor*., Assessment Register. Reference 
(3 )$ ° f . tha t contention was made to S. 144 

occuoie?^ £ Which lays down that no owner or 
occupier, whose name is not entered in the As- 
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sessment Book, shall be entitled to object that 
any biil or notice or warrant etc., has not been 
made out in his own name. . 

The identical argument was advanced in the 
case of — ‘Ashutosh Sarkar v. Corporation of 
Calcutta’, 48 Cal W N 170 and it was repelled 
by a Bench constituted ct two Judges, one of 
whom had very special experience of matters 
relating to the Corporation of Calcutta. Apart 
from authority, the section, in my view, is per¬ 
fectly clear. It mentions the word ‘occupier 4 
‘simpliciter* and docs not speak of an occupier 
whose name has been entered in the assessment 
book. Under the definition of ‘occupier’, as 
given in section 3(48) of the Act, ‘occupier’ in¬ 
cludes any person for the time being paying or 
liable to pay to the owner the rent or any por¬ 
tion of the rent of the land or building in 
respect of which the word is used. It is not 
necessary to quote the rest of the definition. 
According to the petitions in the present cases, 
the occupiers concerned are in occupation on 
payment of rent. They thus come clearly with¬ 
in the defintion, if their case is true and it is 
not possible to hold that they are not entitled 
to be heard for the reason that their names 
are not borne on the Assessment Register. 

(15) .It was next contended by the learned 
Advocate on behalf of the Corporation that 
the occupier contemplated by section 363 of the 
Act was “the occupier of the structure to be so 
demolished” and, consequently, the occupiers 
in the present case could not be entitled to a 
notice under the section in view of the fact that 
the structures to be demolished were, in some 
cases at least, mere staircases. Now. it is per¬ 
fectly true that if a certain building is proposed 
to be demolished, occupiers of another building 
are not entitled to notice under section 363. 
What I understood the learned Advocate to say 
was that in the case of the staircases at least, 
it could not be said that anybody was in occupa¬ 
tion. It is only necessary to point out that the 
offending structures are, according to the Cor¬ 
poration, six in number and the third item in 
the list is “a three-storied building and veran¬ 
dah with R. T. roof and gangway at first floor 
level”. If the whole of the three-storied build¬ 
ing was constructed without sanction and in 
infringement of the building rules and if there 
are occupiers in the premises, it is reasonable 
to presume that they, or some of them at least, 
are occupiers of that building. Besides, it ap¬ 
pears to me that if the stairs of any building 
are proposed to be demolished, it is not possible 
to say that the occupiers of that building are 
not in occupation of the stairs and therefore 

l^ y . a / e 4 J 10t A ei } tit, T ed . t0 be heard under section 
i 63 n 5 - the A . C A- l \ 1S in the ver y nature of 
things impossible that anybody should occupy 
the stairs m the sense of living on them. 

ornnnipH tl JL StairS ^ in 3 bui,din g which is 
occupied, the occupiers must necessarily use 

™?J tair * as * e for , reachin 2 their rooms or for 
going out from them and they are obviously 

onlv S fnm l0 Af 0r occupation of the stairs in the 
omy iorm of occupation of which stairs are 

ean C Shtlv h d ° n . ot ’ tberefcre » think that it 
be contended that simply because 

Ihp °5 c . upiers ° f ® building are not squatting on 

ed nof aSe a • he t ! me ’ they are to b? regard¬ 
ed as not occupiers in respect of the staircase 

and are to be h<id not to be entitled to arw 

notice under section 363 of the Act. if the stairs 

tSe P bSnv t0 be de r^ hed ‘ Where an eS 
tire building occupied by certain people is 
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sought to be demolished, there can be no ques¬ 
tion that the occupiers are affected. Where a 
portion is sought to be pulled down, the test 
must always be whether the occupiers are like¬ 
ly to be alfected in the enjoyment of the por¬ 
tion of which they are in occupation. If they 
are likely to be affected, they are clearly en¬ 
titled to notice under section 363 of the Act. 

(16) I must add. however, that premises No. 
45. Ahmerst Street seem to cover a fairly large 
area amounting to one bigha. ten cottas, twelve 
ehhataks and three square feet of land. On the 
premises appear to stand a number of rambling 
structures connected by gangways or otherwise 
and it is not too clear to us which portion is in 
occupation of the occupiers and whether they 
are likely to be affected if. for example, items 
1 and 2 which are stairs or item 4 which com¬ 
prises re-inforced concrete posts and re-in- 
forced concrete framework in the fourth storey 
or any other item is demolished. This is a mat¬ 
ter which will have to be gone into by the 
learned Magistrate and one can only hope that 
adequate assistance from both the Corporation 
and the owner and the occupiers will be forth¬ 
coming. 

(17) It was thirdly contended by the learned 
Advocate for the Corporation that certain of 
the occupiers having, in fact, appeared, it could 
not rightly be said that they had not been given 
an opportunity to adduce evidence or to be 
heard in their defence and that therefore the 
non-service of notice under section 363 of the 
Act could not be made a ground for challenging 
the learned Magistral's order. Reference was 
made to the fact that, according to the learned 
Magistrate’s note recorded on the 29th of August 
1950, some occupiers appeared before him on 
that day. It is true that according to that note, 
some occupiers appeared, but there is nothing 
to show who they were or if any of the present 
occupiers appeared on that date. Even if some 
of them appeared, others did not and there is 
no material on which one can possibly hold 
that those who did not appear were represented 
by those who did. It is therefore not possible 
to throw out the. objection of the occupiers 
merely on the ground that, according to the 
learned Magistrate’s note, some occupiers who 
have not been identified appeared before him 
on the 14th of November 1950. 

(18) It was lastly contended by the learned 
Advocate for the Corporation that a general 
notice to the occupiers had been given in the 
present case and that the service of that notice 
was sufficient compliance with section 363 of 
the Act. Reference was made to the decision 
in the case of — ‘Ashutcsh Sarkar v. Corpora¬ 
tion of Calcutta*. 48 Cal W N 170 to which I 
have already referred and it was contended 
that it was on the basis of the observations made 
in that decision that the Corporation had de¬ 
vised the form of a general notice which had 
been used in the present case. The service of 
such a notice, it was further contended, was 
authorised and justified by section 504(c) of the 
Act. 

(19) I have no doubt in my mind that section 
504(c) of the Act cannot be said to apply in 
terms to any notice to be given by the Magis¬ 
trate. That section appears in Chapter XXXVII 
of the Act which deals with procedure and it 
is perfectly clear from th« terms of the section 
itself that it refers to notice which is required 
>by the Act to be given by the Corporation. For 
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example, clause (a) refers to the service of a 
notice or a document on one or several owners 
or occupiers when “it is not in the opinion of 
the Corporation practicable to serve the docu¬ 
ment on every one of them”. There are several 
other indications in different parts of the sec¬ 
tion as also in sections preceding and following 
it from which it is perfectly clear that what the 
whole chapter contemplates are notices to be 
given by the Corporation. Their Lordships in 
the case of — ‘Ashutosh Sarkar v. Corporation 
of Calcutta*. 48 Cal W N 170 did not say that a 
notice under section 504(c) could be given for 
the purposes of section 363 of the Act and were 
careful only to say that some notice in the 
manner of a notice under that section could 
at least be given. 

Assuming that in a case where the Corpora¬ 
tion. after making the best ellorls in that be¬ 
half. cannot discover who the occupiers are or 
every individual occupier (is?) or where the 
serving officer fails to efTect service on each 
one of them, it may be permissible to issue a 
general notice in the form of a notice under 
section 504(c), still, before a notice can be is¬ 
sued in that form, it is clear that the methods 
laid down in clauses (a) and (b) of the section 
must first be exhausted. There is nothing to 
show in this case, and indeed it is not claimed, 
that any attempt was made to serve the occu¬ 
piers in the manner prescribed by either clause 
(a) or clause (b) of section 504 and that that 
attempt failed. In no view of the section or 
of general principles could it be said that the 
Magistrate would be justified in adopting at 
once and even at the beginning the method 
prescribed by clause (c) of section 504. I may 
further point out that even if the form of a 
notice under section 504(c) could be said to have 
been properly adopted in the present case, the 
notice itself was clearly insufficient, for in the 
column for “the unauthorised works complain¬ 
ed of'*, all that was inserted was “erection of 
staircase from ground floor to first floor level 
on the north side etc.” 

As I have already stated, the offending struc¬ 
tures complained of are six in number and at 
least four of them were proposed to be demo¬ 
lished. The general notice mentioned only one 
of them. It is thus clear that oven the notice 
were not to be held defective for the reason 
that it was a general notice, it is bound to be 
held defective for the reason that on account 
of the limited nature of its contents, it could 
not serve as sufficient or adequate notice of the 
proposed demolition against which the occupiers 
were required to show cause. The issue of the 
general notice, such as was issued in the pre¬ 
sent case, cannot therefore be held to have been 
a sufficient compliance with section 363 of the 
Act. 

(20) It is only fair to observe that section 
363 seems to place the Corporation in an un¬ 
enviable position, particularly in respect of 
large buildings or mansions which may be very 
populously tenanted. It appears to have been 
contended in certain cases that the section did 
not really intend a notice to be given to an 
occupier who was not the owner, because it 
spoke of giving an ODportunity to the owner 
and the occupier of being heard “in his de¬ 
fence”. The argument was that if two persons, 
namely, the owner and an occupier who was 
not the owner, were contemplated, the section 
could not have used the word ‘his*, but would 
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I may further point out that, grammatically. 
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and the learned Magistrate is directed to re¬ 
hear the case from the stage reached by him 


if two persons intended, the roreect mode hear the ease from the staff, reached .V J 

°ccu3e?but "th^mvner and theoccupier” *At original hearing ,‘and complete the hearing after 
me 'on can.M , k^the fart giving the occupiers an opportunity of adducing 


Ke time, one cannot overlook the fart gi-g «he occupiers an opportunity of adduemg 
hat in the first part of the section where the evidence and being heard m their defence in 
owner alone is contemplated, the section men- accordance with the directions given above._ 

. ■ i ■ i_ c : j *u »u „* * i 


dom*him"aloner~for if is said there that the , < 2 . 5 ) Let. the record be sent down with the 
Corporation may proceed after giving “the least possible delay so that it ma> r.ach the 
owner” an opportunity of being heard. If the court helow before the 28th February next, 
owner alone was contemplated even in the (26) SINK A J.: I agree. 


V »< iiv* ^tr JT ^ — o 

owner alone was contemplated even in the (26) SINK A J.: I agree. 

second part of the section which refers to the b/R.G.D. Rules made absolute. 

magisterial proceedings, it is not clear why the 

word ‘occupier* should have been added there. 

In that state of the language in which the sec- a.I.R. 1953 CALCUTTA 93 (Vol. 40, C. N. 27) 
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tion is expressed, I am not prepared to depart 
from the construction already adopted in several 
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to follow the settled law that the section con¬ 
templates both the owner and the occupier. How 
in a case where hundreds of families occupy 
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poration is to ascertain who the occupiers are. 
it is not for us to say. It may be that the Ma¬ 
gistrate will be right in requiring the owner to 
state who the occupiers are. But, obviously, 
if the owner omitted to mention the name of 
any occupier, the person so left out would not 
be bound by the omission and would not lose 
his right to be heard in his defence, if he could 
make out that he was in fact an occupier. This 
is a matter to which legislative attention may 
have to be directed. 


(21) So far as the present case is concerned, n °«un xvumar r\uy v^nouanury, 
Mr. Sinha who appears for the petitioners in Be Joy Bhose, for Opposite party. 

V, ihrt AA PAP 4 Ua* in t. .... C _t_ .11. xt. . TT A T~» n TT?n T • • 


rent — Premises situate in business locality — 
Position of rooms let, how far relevant. 

It is notorious that rents of business 
premises in the business quarters of 
Calcutta vary with the position of the 
rooms let. The first floor is very much 
more advantageous than the second-floor 
and the rent of a room on the second floor 
cannot be a reasonable guide for assessing 
the rent of a room on the first floor. 

, (Paras 5, 6) 

Barun Kumar Roy Choudhury, for Petitioner: 


both the cases, that is to say, for both the owner 
and the occupiers, assures us on behalf of both 

X L IV 1 a . 


HARRIES C. J.: This is a petition for 
revision of an order of an appellate court in 


liT aoouiw Ub un uenau oi com icviaiuu Ui ail uruer ol an appellate court in 

that the only occupiers of the premises con- a matter relating to the fixation of standard 
cerned are the seven petitioners in Criminal rent - 

■ ■ _ _ — 7 — V _ a v a • • ■ a 


Revision Case No. 851 of 1951 namely 1 . Naren- 
dra Nath Bose, 2. Aswini Kumar Das, 3. Jatin- 
dra Nath Bose, 4. Rampada Ghose, 5. Hirendra 


(2) An application was made to the Rent 
Controller for fixation of standard rent of a 
room on the first floor of premises No. 14/2, 


xt a u r! *\diupaua Lrnose, o. nirenara Liuur oi premises ino. 14/z, 

Nath Bose, 6. Bhaskar Roy and 7. Utpal Bose. 0Id China Bazar Street, Calcutta which was let 
Mr. Sinha further informs us on behalf of both at a monthl y rental of Rs. 80/-. 

Inn Aninnr Anri 4k. -.... • « . .. (*3 \ T t ranrv,p a1aa« 4L«i 11 _ ‘ . . 


the owner and the occupiers above named that , * 3 ' 14 seems clear that this room was not 

there are no sub-tenants under the occupiers , separately ?n December 1, 1941 and there- 

This statement having been made on behalf of i ore Provisions of S. 9 (1) (e) of the West 

both the owner and the occupiers will be bind- S en ^ a . Premises Rent Control (Temporary 

mg on all of them v c U11IU Provicmnc* Ant *%vs*m*j t»_a x •' 


ing on all of them. V wm Dina ' Provisions) Act applied. The Rent Controller 

necessary* STfS^ f tT “ && 

i h ° ul d issue notices undSr section %tS^SSTmi .'^ ^ SGparately let 


a a . 7 IT,— —uu jL/ccciuuer ly**!. 

tion nrAUw«^ a l ll ?4u stage - AU that the sec ‘ (4) The tenant produced no evidence of rents 
™ Pr ™t S S* that , the occupiers are entitled of similar rooms on the first in the 

being the - re ?t Payable for 


beine hVarH n n,l 6 ute aua OI renea upon the rent payable for 

are before 1 The occupiers rooms on the second floor of these premises. 


w xae occupiers ou me secona noor or these premises 

in ! l h 7 are aw fre that a proceed- These rooms were measured and the rent 

and thiK ?w 8 v, be °u e , the learned Magistrate worked out at the rate of 1 anna 6 pies per 
ana tnus thCV naup Horl iU. __.1 CnnQPA rryu - _< . .. .. U 


anH *un k. t * Acanxcu mdgibirave uuu ai me raie or l anna 6 Dies oer 

ing t Qn X !hL h hX!!\t d jSi 0tlC i- °u the proceed “ ?2 U f are f00t> The Rent Controller thought that 
aiwAc *l r • beha1 ^ Mr - Sinha very fairly was a reasonable rate of rent for the first 
agrees that it is unnpppccarv floor anri Ka Ava/i 4u a a4«_ j _i .... ... 


aota.. 11 *’* 1 . oiiiiid very iairiy icasuiiaoie raie or rent for the first 

iffidiSl unnecessary that formal and *°°r and he fixed the standard rent accordingly 

be served &}}_ is notorious that rents of business 


S ?nn m and Vi they wUl be prepared^ Poises in the business queers of CafStU 
on a h b „ e '“ e ,he learnKl ‘, h . e ^ _>«■ The 


~ , «-- iwma ieu 1 . lit 

roo\ T At. - — thf* is ^ry much more advantageous 

thi 2 il a Ibgr re - SU A U . we set aside the order of on th? ffi 00r and \ he u rent of a 1:00,11 

loti lear 5 ed Magistrate, dated the 29th of June 1%!" tn l . flo °^. cann ° t be a reasonabh 
1951 and send the case back to him to be re I assessing the rent of a room on th. 


first floor. 
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(6) On appeal the appellate Court was of 
opinion that the rent payable for rooms on the 
second floor could not be used as a true guide 
for ascertaining the rent payable for rooms on 
the lirst floor and with that view I entirely 
agree. There was no other evidence of any kind. 
That being so it appears to me that there was 
no material upon which the Rent Controller 
could arrive at a basic rent as required by 
S. 9 (1) (e). As the tenant had not produced 
any evidence the application should have been 
dismissed. 

(7) That being so the view of the appellate 
court must be upheld, and the petition fails 
and is dismissed with costs. 

(8) The Rule is discharged. 

(9) DAS J.: I agree. 

B/K.S. Rule discharged. 


AIR. 1953 CALCUTTA 94 (Vol. 40, C. N. 28) 

K. C. DAS GUPTA AND BACH A WAT JJ. 

Hub Lal Show, Defendant-Appellant v. Prem 
Raj Lala, Plaintiff-Respondent. 

A. F. A. D. No. 1150 of 1951, D/- 5-3-1952. 

(a) Debt Laws — Bengal Money-lenders Act 
(X (10) of 1940) S. 38 — Scope — Nature of 
declaration contemplated by section. 

The scheme of S. 38 Bengal Money-lend¬ 
ers Act is that an opportunity should be 
given to the borrower to have his accounts 
settled and if on such accounting some¬ 
thing is found due, that is to be declared. 

If nothing is found due, that fact is also 
to be declared. The provision in sub-sec¬ 
tion (1) that the application is **for taking 
accounts and for declaring the amount 
due to the lender** clearly includes, the 
provision of declaring that nothing is due. 
That this is the scheme is also clear from 
the use of the words “if any** in sub-sec¬ 
tion 2. 

Hence, an application under S. 38 of the 
Act praying for taking of accounts and 
declaring the amount found due if any, 
cannot be held to be not maintainable 
even though it contains an allegation that 
the loan together with interest has been 
fully satisfied. (Paras 4 & 5) 

(b) Debt Laws — Bengal Money-lenders Act 
(X (10) of 1940) S. 38(3) — Order refusing to 
make a declaration under S. 38 — No appeal 
lies. 

Where the Court refuses to make a de¬ 
claration under S. 38 on the ground that 
the application is not maintainable, the 
order of refusal is not appealable under S. 
38(3) of the Act. When the Legislature 
used the words “a declaration under this 
section shall be subject to appeal** in S. 
38(3) it clearly contemplated the situation 
that a declaration has been made. Whe¬ 
ther the declaration was that no amount 
was due or some amount was due did not 
matter but so long as the declaration was 
made an appeal was provided for. Where 
no declaration has been made, there is no 
provision for an appeal. (Para 7) 

Nor can it be contended in such a case 
that an order refusing to make a declara¬ 
tion is appealable under the Civil Proce¬ 
dure Code because the ordinary Civil 
Courts deal with the matter. AIR 1948 PC 
12 (Para 8) 


a. i. a 

(c) Civil P.C. (1908) S. 115 — Refusal to 
exercise jurisdiction — Debt Laws — Bengal 
Money-lenders Act (X (luj of 1940) S. 38. 

Where the Court on a wrong view of 
law holds that an application under S. 38 
Bengal Money-lenders Act is not main¬ 
tainable it is a clear case of refusal to 
exercise jurisdiction and the High Court 
would interfere in revision under S 115 
Civil PC. (Para 11) 

Anno: C.P.C., S. 115 N. 11. 

Hemendra Kr. Das and Sambhunath Baner- 
ji, for Appellant; Ranjit Kr. Banerjee and 
Ramesh Ch. Banerjee, for Respondent. 

REFERENCE. /Para 

(’48) 74 Ind App 264: (AIR 1948 PC 12) 8 

K. C. DAS GUPTA J.: The respondent 
Premraj Lala filed an application under S. 38 
of the Bengal Moneylenders Act in the court 
of the Subordinate Judge, Howrah. In that 
application it was stated that the original loan 
of Rs. 500/- with all interest accrued thereon 
at the statutory rate had been fully satisfied 
from the income. The prayer, however, was 
that an account be taken of the loan described 
and a declaration of the amount, if due. if any, 
be made upon the loan. The present appellant 
having raised an objection to the maintaina¬ 
bility of the application the learned Subordinate 
Judge decided that the applicant was not 
entitled to maintain the petition in view of 
his case made in paragraph 7 of the petition 
that the loan had been satisfied. He accord¬ 
ingly dismissed the case as not maintainable. 
Against this Premraj Lala, the applicant, pre¬ 
ferred an appeal to the District Judge, Howrah. 
The learned District Judge was of opinion that 
the application was maintainable and in that 
view he allowed the appeal and remanded the 
case to the trial court for disposal on merits 
according to law. 

(2) On behalf of the appellant two points 
have been raised. First, it was contended that 
the learned District Judge was wrong in his 
view of law that an application was maintain¬ 
able. Secondly, it is contended that in any 
case, an appeal did not lie against the order 
passed by the learned Subordinate Judge, the 
District Judge acted without jurisdiction in 
hearing and allowing the appeal. 

(3) On the first point, I am clearly of opinion 
that the appellant’s contention cannot be ac¬ 
cepted. Section 38 provides that any borrower 
may make an application to the proper court 
which is indicated in the section itself for 
taking accounts and for declaring the amount 
due to the lender. Such application has to be 
in the prescribed form and accompanied by a 
fee. It provides that thereafter a notice shall 
be issued by the Court on the lender and after 
this the Court shall take an account of the 
transactions and shall 

‘declare the amounts, if any, (a) payable and 
already due. (b) payable but not yet due by 
the borrower to the lender whether as prin¬ 
cipal or interest or both”. 

It was argued by Mr. Hemendra Kumar Das on 
behalf of the appellant that the scheme of the 
law hore clearly is that the Court can give a 
declaration only of some amount which is 
payable and already due or which is payable 
but not yet due and that it cannot declare that 
no amount is due. The scheme of th° law, as 
I understand it, is that an opportunity should 
be given to the borrower to have his accounts 
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and if on such accounting something is 
found due, that is to be declared. If notiling 
is found due, that fact is also to be declared. 
The provision in sub-sec. (1) that the applica¬ 
tion is “for taking accounts and for declaring 
the amount due to the lender” clearly includes, 
in my judgment, the provision of declaring 
that nothing is due. That this is the scheme 
is also clear from the use of the words “if any ' 
in sub-sec. 2. Reading the section 38 as a 
whole, and giving the words used their plain 
meaning to understand the intention of the 
Legislature, I am of opinion that the intention 
was that on such an application being made 
the Court will have to take accounts and then 
declare either that no amount is due, or the 
sum that is due. To take any other view 
will be to defeat the scheme of the law without 
any justification for the same in the words 
used by the Legislature. 

(4) It is important to mention in this connec¬ 
tion that in the application that was actually 
made, though in the body of the application 
a statement was made as a submission by the 
petitioner that the loan with interest had been 
satisfied, the prayer was for an account to be 
taken and for % *a declaration of th? amount 
due, if any”. 

(5) My conclusion, therefore, is that the Dis- 
.trict Judge rightly held that the application 
Iwas maintainable. 

(6) It has. however, b°en contended that in 
any case the appeal should have been dismis¬ 
sed as incompetent. Section 38 has made some 
provision as regards appeals. In sub-sec. 3 of 
the section provision is made first that a 
proceeding under the section shall be deemed 
to be a suit for the purpose of sec. 11 of the 
Code of Civil Procedure. As the proceedings 
shall be deemed to be a suit for this limited 
purpose only, all the consequences that would 
have followed if the proceeding was a suit for 
all purpose do not follow. The Appeal is dealt 
with in the subsequent clause of the sub-sec¬ 
tion. It is in these words: 

“A declaration under this section shall be 
subject to appeal, if any, as if it were a 
decree of the Court and every decision shall 
be subject to appeal to the High Court in 
the same manner as a decree passed in 
appeal.” 

(7) It has been contended by Mr. Das that 
where the Court refused to make a declaration 
in the view that the application is not main¬ 
tainable, that order of refusal is not appealable 
We are aware of the decisions in which, though 
under Order XLIII, rule 1, clauses r and s an 
appeal lies against an order under rules 2 4 
and 6 on!y of Order XXXIX of the Code‘of 
Uvil Procedure, the courts have held that a 
refusal to make an order under those sections 

a ' s ° be subject to appeal. We find it 
difflcuU, however, to apply the reasoning on 
which such refusal to pass an order was held 
to be appealable, to the refusal to make a 
declaration. If the words in this sub-sec 3 had 
‘ hat an order under this section shall be 
subject to appeal, that reasoning would have 
a Y aiIa ,ble- When the Legislature used the 
word 8 a declaration under this section shall 

the SJ 0 , U c,earlv contemplated 

SUE*" 1 tbat , a declaration has been made, 
wal th declaration was that no amount 
° r s ° me amount was due did not 
matter but so long as the declaration was made 


an appeal was provided for. Where no decla¬ 
ration has been made, there is no.provision for 

an appeal. , ^ , .. 

t8) Nor can it be argued that an app.al lies 
because the ordinary civil courts deal with tne 
matter. As was laid down by their Lordships} 
of the Privy Council in — ‘Adaikappa Chetiar 
v. Chandrasekhar Thevar, 74 Ind Apj> 264 (PC) 
where a legal right is in dispute and the 
ordinary courts of the country are seized of 
such dispute, the Courts are governed by the 
ordinary rules of procedure applicable thereto, 
and an appeal lies, if authorised by such rules, 
notwithstanding that the legal right claimed 
arises under a special statute which does not 
in terms confer a right of appeal. In the 
present case, the statute gives an appeal against 
a declaration. It does not give an appeal against 
any other orders under Sec. 38. There is no 
scope for holding that the order amounts to a 
decree. Quite apart, therefore, from th? fact 
that when the statute gives an appeal only 
against a declaration, it should be held that the 
statute by implication says that no appeal will 
lie against any other order under the section, 
no appeal will lie under the provisions of the 
Civil Procedure Code from an order refusing 
to make a declaration. 

(9) In my judgment, it is impossible to escape 
the conclusion that refusal to make a declara¬ 
tion is not subject to appeal. 

(10) It must, therefore, be held that the 
court of appeal below was wrong in allowing 
the appeal. 

(11) After we have heard the arguments in 
the appeal, an application was filed on behalf 
of the borrower for exercise of our revisional 
jurisdiction under the provisions of section 115 
of the Code of Civil Procedure. In the peculiar 
circumstances of the case we have condoned 
the delay in filing the application. Notice of 
the application was given on the other side and 
we have heard the learned Advocate in this 
matter also. We are of ooinion that the Sub¬ 
ordinate Judge clearly refused to exerciser 
jurisdiction on a wrong view of law that the 
application was not maintainable. This is a 
proper case where we should interfere with 
that order under section 115 of the Code of 
Civil Procedure. 

(12) Accordingly, we set aside the order pas¬ 
sed by the learned Subordinate Judge and direct 
that the application be dealt with by him in 
accordance with law. The parties will bear 
their own costs. 

(13) BACHAWAT J.: I agree. 

B/K.S. Case remanded. 


A.I.R. 1953 CALCUTTA 95 (Vol. 40, C N 2 C 

G. N. DAS J. 

Bharat Chandra Maiti, Plaintiff-Petitioner ' 
Uour Chandra Adak, Defendant-Opposite Part 

Civil Rule No. 1123 of 1951, D/- 29-2-1952. 

9^y est -j / ?? n?al J B . a o rffadars Act (2 of ,950 >. S 

» and J? ~ Dispute not relating: f 

u B .r 

S’jg h “■«*> - »as. 

of th ® Act only applies to 
eases of disputes referred to in S 7 ( 1 ) 
which require to be decided by a Board 
referred to in that sub-section. Where the 
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dispute in question does not relate to any 
of the waters-referred to in S. 7(1) and 
when there is no Board established, the 
dispute, even if it comes within S. 7(1), 
cannot be said to be one which requires to 
be decided by a Board. An order staying 
a suit in such a case is without jurisdic- 
ll0n - (Para 1) 

The discrimination, if any, will be bet¬ 
ween bargadars in an area where the 
Board had been established and barga¬ 
dars in an area where no such Board had 
been established and as such it will not 
offend Art. 14 of the Constitution. 

(Para 2) 

Panehanan Chaudhury and Nirmal Chandra 
Choudhury, for Petitioner; Sudhangsu Kumar 
Dey and Anil Kumar Sett, for Opposite Party. 

ORDER: This Rule was obtained bv the 
plaintiff against an order of Mr. J. C. Chakra- 
varttv, learned Munsif. staying the plaintiff's 
suit under Section 9 (2) read with Section 18 
of the West Bengal Bargadars Act. 1950. The 
learned Munsif found negativing the defend¬ 
ant's contention that he was a Bnagchasi. It is 
not disputed that no Bhag Conciliation Board 
has been established in the area where these 
properties are situated. Section 9 (2) of the Act 
only applies to cases of disputes referred to in 
Section 7 (1) which requires to be decided by 
a Board referred to in that sub-section. The 
dispute which is now in question does not 
relate to any of the matters referred to in 
Section 7 (1/ and as there is no Board esta¬ 
blished, the dispute, even if it came within 
Section 7 (1) cannot be said to be one which 
requires to be decided by a Board. In these 
circumstances, the order made by the learned 
Munsif staying the suit is wholly unauthorised. 

(2) It was contended by Mr. Dev appearing 
for the opposite party that otherwise there will 
be a discrimination which will offend Article 
14 of the Constitution. The discrimination, if 
any. will be between bargadars in an area 
where the Board had been established and 
Bargadars in an area where no such Board had 
been established. I do not think Article 14 of 
The Constitution can be of any assistance to 
the opposite party. 

(3) The result therefore is that this Rule is 
made absolute. The order of the learned Mun¬ 
sif is set aside and the learned Munsif is 
directed to hear the suit as early as posible. The 
petitioner will get the costs of this Rule, hear¬ 
ing fee two gold mohurs. 

B/K.S Rule made absolute. 


A.I.K. 1953 CALCUTTA 96 (Vol. 40, C. N. 

G. N. DAS AND K. C. DAS GUPTA JJ. 

Naba Kumar Saha, Petitioner v. S. Baner 
and another. Opposite Party. 

Misc. Case No. 350 of 1951, D/- 11-12-19; 

Constitution of India, Art. 215 _ W 

amounts to — Disobedience to order — F 
renal service of order when essential — M 
damus directing Government Officers to 
store possession — Non-compliance — F 
renal service of order not effected — No c 

(1926), °S l) Urt ~ (Contempt of Courts . 

Contempt of Ourt is either ( 1 ) Crimi 

nhltw- empt c ° ns i ! 5 tin e of words or act 

obstructing, or tending to obstruct, the ad 


ministration of justice, or (2) contempt in 
procedure, consisting of disobedience to the 
judgments, orders, or the process of the 
Court, and involving a private injury. 

(Para 36) 

But disobedience, if it is to be punish¬ 
able as a contempt, must be wilful. Dis¬ 
obedience cannot be held to be wilful until 
the order is served. Hence the judgment 
or order must be shown to have been serv¬ 
ed on the party personally, except in the 
following cases ( 1 ) prohibitive orders, the 
drawing up of which is not completed; (2) 
orders embodying an undertaking to do an 
act by a named day; (3) orders to answer 
interrogatories or discovery or inspection of 
documents; (4) where an order for sub¬ 
stituted service has been made; (5) where 
the respondent has evaded service of the 
order. (Para 3) 

Personal service of the judgment or 
order may be dispensed with (1) if it be 
made to appear to the Court or a Judge 
that prompt personal service of judgment 
or order cannot be elTected; in such a case 
substituted or other service of the order 
or merely giving notice of the order may 
be directed; (2) if it is shewn that the per¬ 
son to be served has evaded service. But 
the fact that the person ordered to do an 
act was actually in Court when the order 
was made is not a ground for dispensing 
with personal service of it. In the case of 
a breach of a prohibitory order, however, 
sen-ice on the party against whom com¬ 
mittal is sought, is not necessary, (1) if the 
party concerned had notice of the order 
and knew that the order was intended to 
be enforced, (2) or if he consented to the 
order (3) or if he was present in Court 
when the order was pronounced or the mo¬ 
tion was made although he may have left 
the Court before the order was pronounc¬ 
ed. (Paras 39, 40 & 42) 

Hence, where a mandamus issued by the 
High Court directs certain officers of the 
Government to restore possession of the 
land which had been acquired by the Gov¬ 
ernment but the order is not personally 
served on the officers concerned, they can¬ 
not be committed for contempt for dis¬ 
obedience of the order. (Paras 43 & 44) 
Anno: Contempt of Courts Act, S. 1 N. 3. 
Ranjit Kumar Banerji and Anil Kumar Sen 
for Petitioner; Chandra Sekhar Sen and 
Smriti Kumar Roy Choudhury, for Opposite 
Party. 

DAS J.: This rule was issued on 9-11-1951 bj 
P. N. Mookerjee J. 

“calling upon Mr. S. Banerji, Secretary to the 
Government of West Bengal, and the Collectoi 
of Howrah to show cause why they should not 
be committed for contempt of this Court foi 
alleged non-compliance with the order dated 
27-8-1951 and made in C. R. 436 of 1951, or such 
other or further order made as to this Court 
may seem fit and proper". 

(2) The rule was made returnable on November 
14, 1951, and it was directed that the matter might 
be put up before the learned Judge (P. N 
Mukherji J.). On November 14. 1951 the learned 
Judge adjourned the hearing of the rule for one 
week on the prayer of the opposite parties which 
was not objected to by the learned Advocate for 
the petitioner. 

(3) By an order dated 21-11-1951 passed by the 
learned Chief Justice, the case was directed to be 
placed before the Bench presided over by me. 
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(4) The case was thereupon heard by myself and 
Das Gupta J. 

( 5 ) I shall first state the facts which led up to 
this rule. 

(6) On an application supported by an affidavit 
of the petitioner Naba Kumar Saha alias Rajen- 
dranath Saha, Bose J. issued a rule 

“calling upon the opposite parties to show cause- 
why a writ in the nature of Mandamus should 
not issue restraining them from further procee¬ 
ding with the matter of acquisition of the lands 
of the petitioner mentioned in the petition or 
why such or further order or orders should not 
be made as to this Court may seem fit and pro- 

at 


per' 


(7) ‘Ad interim’ injunction restraining the op¬ 
posite parties from inducting any further incum¬ 
brances and from cutting down any further trees 
or standing crops on the lands of the petitioner 
was granted pending the hearing of the rule. 

(8) The only opposite parties to this rule were 
(1) Mr. S. Banerji, Secretary to the Government 
of West Bengal, (2) The Collector of Howrah. 

(9) An affidavit, on behalf of the opposite par¬ 
ties was filed. 

(10) The rule was heard and disposed of by me 
on August 27, 1951, by the following order passed 
in the presence of the learned Advocates for the 
parties: 

“For the reasons given by me in Civil Revision 
Case No. 1678 of 1950 disposed of by me today, 
I make the rule absolute in terms similar to 
those of the said rule. The petitioner will be en¬ 
titled to the costs of this rule, hearing fee be¬ 
ing assessed at one Gold Mohur”. 

(11) In order to understand the above order, it 
It necessary to set out the relevant portion of the 
order passed in Civil Revision case No. 1678 of 1950 
which runs as follows: 

“I accordingly direct that the State do restore 
possession forthwith of the lands which are in 
their possession, to the petitioners after giving 

I ? otice , of j he date on which possession 
would be restored. I also direct that the State 

H H? e P etltloners within one month 
[ r ® U . lis date the names of the persons to whom 

Fandl whirlffr madC Tu by the stat « of ^e 
which are covered by notification, and the 

d T ^‘ p t>on of such lands as far as possible, 
matter y h given the parties 10 mention this 
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opposite parly No. 2 and Mr. S. Banerji opposite 
party No. 1 have been filed by ihe opposite parties. 

(17) The learned Senior Government Pleader 
has submitted that the facts disclosed in these 
affidavits shew that the State had no intention of 
disobeying the order of this Court and the State 
has already complied with the order. The learn¬ 
ed senior Government Pleader has accordingly 
contended that the rule should be discharged. No 
other point was urged before us. 

(18) No affidavit in opposition has been filed on 
behalf oi the petitioner; Mr. Banerji, learned 
Advocate for the petitioner has contended that 
as the order of this Court was not complied with, 
within the lime limited by the order and as the 
opposite parlies did not avail themselves of the 
liberty given to them by the order to mention the 
matter for further directions, this rule should be 
made absolute. 

(19) As the rule involved a question of impor¬ 
tance, we took time to consider our order. 

(20) Having given our best attention to the 
matter, we have come to the conclusion that this 
rule should be discharged on the short ground that 
the order of this Court, non-compliance whereof 
is alleged, was not personally served on any of the 
opposite parties before the rule was issued by this 
Court. 

(21) As the point was not canvassed before us, 
we have gone through the affidavits filed on behalf 
of the Appellants and the records of this Court. 

(22) In his affidavit, Mr. S. Banerji opposite party 
No. 1 has stated that the order of this Court dated 
27-8-1951 was communicated to him by this Court 
in its letter dated 13-11-1951. He has further stated 
that he immediately intimated the Department 
concerned (Refugee Rehabilitation Department) to 
take necessary action. 

(23) In his affidavit, Mr. R. Roy, Opposite Party 
No. 2 has stated that prior to 24-9-1951, no intima¬ 
tion was received by his office 
about the order of this court, that 
on 24-9-1951 his office received an intimation 
from the Deputy Refugee Rehabilitation Commis¬ 
sioner to arrange for restoration of possession of 
the lands to the petitioner with the help of a 
Kanungo; that notice has been given to the peti¬ 
tioner to the effect that possession would be rest¬ 
ored on 13-ll-19ol, that the delay was due to the 

thS^thp 1 r°a rt f 4 th6 Pu , ja holidays and to the fact 
that the Land Acquisition Collector had to attend 

to a number of Land Acquisition cases and that 

the detionent was ako busy with election matters. 

ffnn nf ^ the deponen t had no inten¬ 

tion of disobeying the orders of this Court. 

m) It appears from the High Court file of o R 

X? * e dis ‘ , “ s “ °«& 

recorded 1 ' 9 to the foll °wing effect Is 

.rH ? le ff e see the note sheet in C. R. 
1678/50 and do the needful”. 

of C. R. 1678/51 shows that on 31-8 
hw i Ce sul)mi tted a note stating inter-alia 
that only communication of the order to the 

SSSSSTiff pethaK be £ 

SSSrtA the ‘ 0 “ 0wtos order 


ta Ms."' Glereupon tad tbs p,e- 


H. Ghosal 

6-11-51 O. C. R. to D/S”. 


warded to (1) Secretary. Land & Land Revenue De- 
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partment, Govt. of West Bengal, Writer’s Buil¬ 
dings, i2» Collector 01 24 Parganas. <3* Commis¬ 
sioner of Presidency Division at Calcutta lor 
information and guidance. 

(23 > The marginal note shows that the copies 
were issued on 13-11. 

(29) The file of C. R. 430 of 1951 shews that on 
5/11 Mr. H. Ghosal, Assistant Registrar directed 
that the copies of the judgment be iorwarded to 
the Secretary Land and Land Revenue Department, 
Government of West Bengal at Writer's Bunding 
and Collector oi Ho* rah. Commissioner oi 
Burdwan Division at Chinsurah Hooghiv. There 
is a iurther note that the copies were issued on 
13/11. 

(30» The facts stated above clearly shew that 
the copy oi the order of this case did not issue 
before* 13/11, i. e. after the present rule, giving 
ruse to Misc. case 350 oi 1951, was issued by P. N. 
Mookerji J. 

(3D There is nothing on the record to shew that 
authenticated or even plain copies of the order of 
this Court dated August 27. 1951 were personally 
served on the Opposite parties. 

(32) The petitioner has not filed any affidavit 
in this behalf. There is a denial by the opposite 
parties on oath. The denial is fully supported by 
the records oi the cases referred to above. 

(33) In these circumstances. I hold that copies of 
the relevant orders oi this Court were net person¬ 
ally served on the opposite parties. 

(34) I have set out the facts in some detail, 
because the jurisdiction oi the Court in considering 
and dealing with contempt oi Court, though exten¬ 
sive. should be exercised with caution and deli¬ 
beration. 

<35) The first question which requires our con¬ 
sideration is whether on the facts found above the 
opposite parties can be committed ior contempt of 
this Court. 

(35> Contempt of Court is either (1) criminal 
contempt consisting oi words or acts obstructing, 
or tending to oostruct, the administration of 
justice, or (2) contempt in procedure, consisting of 
disobedience to the judgments, orders, or the 
process of the Court and involving a private 
injury: Halsbury, Laws of England (Hailsham 
Edition) Vol. 7 Part I. Section 1 

(37) But disobedience, if it is to be punishable 
as a contempt, must be wilful. Disobedience can¬ 
not be held to be wilful until the order is served. 
Hence the judgment or order must be shown to 
have been served on the party personally, except 
in the following cases (1) prohibitive orders the 
drawing up of which is not completed; ( 2 ) orders 
embodying an undertaking to do an act by a 
named day: (3» orders to answer interrogatories 
or discover.’ or inspection of documents; (4> where 
an order for substituted service has been made: 
(5) where the respondent has evaded service of 
the order; Oswald on Contempt. 3rd Edition at page 
199. 

(38) Tne above exceptions are not attracted in 
the facts of the present case. 

(39* Personal service of the judgment or order 
may be dispensed with (1) if it be made to appear 
to the court or a Judge that prompt personal 
service of the judgment or order cannot be 
effected, in such a case substituted or other 
sendee of the order or merely giving notice of the 
order mav be directed: (2) if it is shewn that the 
person to be served has evaded sendee. It may 
be pointed out that the exceptions set forth above 
have no application in this case. 

(40) Again the fact that the person ordered to 
[do an act was actually in Court when the order 
twas made is not a ground for dispensing with 
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personal sendee of it: Oswald on Contemot, 3rd! 
edition pages 200 - 201 . 

i4D Tnough ixa anidavit was filed on behalf of 
the opposite parties m C. R. 435 of 1951 by Mr. 
S. K. Koy Choudnury learned Advocate, an inspec¬ 
tion o: me records shews tnut in iact Mr. Rov 
Cnouoiiury ined a va^alatnamah on behalf of 
opposite party No. 2 oniy. Tne opposite party No. l 
never appeared. Bo iar as opposite party No. 2 
is concerned the fact that he appeared in court 
througn an Advocate when the Older was made, 
is not stUicient to commit nun ior contempt in 
view of wnat 1 have just stated. 

(? 2 > I may point out that the position is different 
in the case of a breach of a prohibitory Order] 
In such a case service on the party against whom 
committal is sought, is not necessary 

1. If the party concerned had notice of the 
order and knew that the order was intended to 
be enforced 

2. Or ii he consented to the order 

3. Or if iie was present in Court when the order 
was pronounced cr the motion was made although' 
he may have left the Court before the order was 
pronounced: Oswald on Contempt 3rd Edition! 
page 203. 

(43» In the present case, the order of this Court 
was not a prohibitory order but was a mandator} 
order. The order was, as I have stated already 
never personally served on the opposite party, 
before the present rule was issued by 
P. N. Mookerji J. 

<44) This rule must therefore be discharged on 
this ground. 

(45) Tne contention of the learned Senior 
Government Pleader was that the state could not 
comply with the order of this Court within the 
prescribed time, because of certain administrative 
difficulties and as such the rule should be dis- 
cnarged. 

(46) In the present case, the order was made in 
the presence of learned Advocates who professed 
to have acted on behalf of the opposite parties. 

(47) If the state found it difficult to comply with 
the order of this Court, it could have availed itself 
of the liberty to mention the matter to this Court, 
which was expressly reserved by the order of this 
Court. The above contention of the Senior 
Government Pleader cannot be accepted. 

(48) As we are discharging the rule on the 
ground stated already, we have refrained from 
dealing with certain other aspects of this case, 
which might have required consideration; the more 
so as these points of view were not canvassed 
before us. 

<49) Before we part with this case, we desire to 
add that this case discloses a lamentable lack of 
diligence on the part of the office of this Court. 
Tne order of this Court was dated August 27, 1951 
and was an extremely urgent one. The order hod 
to be complied with forthwith or within one month. 
The copies of thus order of this Court were not 
issued by the office to the opposite parties till the 
13th of November 1951. 

(50) For reasons already given this rule is dis¬ 
charged. In the circumstances of this case, we 
direct the parties to bear their own costs. 

(51) DAS GUPTA. J.— I agree. 

B/K.S. Rule discharged. 
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(a) Constitution of India, Arts. 329 (b), 225, 
226 and 227 — Proceedings disputing validity 
of election on ground of improper acceptance 
or rejection of nomination — Jurisdiction of 
nigh Court — Representation of the people 
Act (1951), Ss. 80, 81 and 100. 

The words “Notwithstanding anything in 
this Constitution*’ in Art. 329 (b) make it 
clear that the jurisdiction vested in the 
High Court under Arts. 225, 226 and 227 to 
entertain any legal proceedings calling in 
question any election is ousted by this pro¬ 
vision. (Para 11) 

Sections 30 and 81 of the Act 43 (XLUI) 
of 1951 lay down the only method pres¬ 
cribed by law in which the validity of elec¬ 
tion can be impugned, which is by an 
election petition presented to the election 
commission after the date of publication 
of the names of the returned candidates 
and not earlier. 

Under S. 100 of the Act 43 (XLIII) of 
1951 one of the grounds on which an elec¬ 
tion can be declared void is that the 
result of the election has been materially 
affected by the improper acceptance or 
rejection of any nomination, and it is, 
therefore, a matter which has to be and 
can be determined by the election tribunal. 

Election is one continuous process con¬ 
sisting of various steps or stages. All the 
steps are integral part of the election and 
are comprised in the connotation of the 
word “Election.” The intention of the fram¬ 
ers of the Constitution as expressed in Art. 
329(b) is that none of the various stages in 
the election can be called in question ex¬ 
cept by an election petition presented to the 
prescribed authority in the prescribed man¬ 
ner under the appropriate law. AIR 1952 
Trav-C 1 referred to (Paras 26, 27, 28 & 32) 

(Desirability of suitable amendment of 
Act 43 (XLIII) of 1951 providing for a 
final decision of questions relating to re¬ 
jection of nominal papers before the poll¬ 
ing begins, suggested). (Para 44) 

(b) Constitution of India, Art. 329(b) — 
Election — Meaning. 

Part XV of the Constitution is headed 
^ ea ,! s , with “Elections”. The word 
Election” m Art. 329(b) refers to the en- 
tire procedure including the stage of 
Nomination of candidates, and not to the 
completed election after the declaration of 
the result of the election. (Para 35) 

( c) Representation of the People Act (1951), 
High Co7rt akd. * “ E * pression 

S. 170 does not use capital ‘C’ in the 
expression ‘Civil Court’. It, therefore, re- 

n e fJ°, al u the „ C ° L ur ‘ s of civiI jurisdiction 
including the High Court and not only to 
subordinate courts exercising civil juris¬ 
diction. AIR 1939 Cal 435 (FB) disting 

S ReP1 ^ n A tion » ° f *5? People ( Act a (1951), 
Arts? 226" til* 1 ** ° f ~ Coalition of India, 

JJSS? te nothing in Art. 226 or in any 
n th . e Constitution to show 
toe. High Court has power expressly 
n?i?I erred on ?t t° decide doubts and dis-- 

AflVmim g S 1 ^™. S. 170 of the 
be hJJ, of 1951 cannot, therefore, 

,£urSL J? be J“tt/a vires to the extent it 
40 aff ect the jurisdiction of the 
High Court under Art. 226 on the ground 


that powers of Parliament to make laws 
relating to election matters are only sub¬ 
ject to the provisions of llie Constitution , 
under Art. 327. (Para 39^ 


U.1MV.1 .111. K*- « . ' 

(e) Representation of the People Act (1951), 
S. 170 — Bar of jurisdiction of Civil Courts — 
Extent of — Constitution of India, Art. 226. 
Although S. 170 ousts the jurisdiction of 
the Civil Court, to deal with the matters 
mentioned in the section, there can be no 
doubt that if ii can be shown that the Re- 

. I , 4 1 » 4 I • 4 V 


* V 4 Vi ^ w • V • -- 

jurisdiction, or mala fide, the High Court 
has power to interfere under Art, 226, not¬ 
withstanding the bar created by S. 170. 
AIR !94u PC 105 Relied on. AIR 1952 Cal. 

103 Ref. (Para 40) 

Santosh Kumar Basil and Nirmal Chandra 
Sen, for Petitioner; S. M. Bose, Advocate Gene¬ 
ral, Chandra Sekhar Sen, Sr. G. P. and S. K. 
Roy Choudhury, for Opposite Party. 
REFERENCES: Courtwar/Chronological/ Paras 
C40) 67 Ind App 222: (AIR 1940 PC 105) 40 
039 } 43 Cal WN 613: (AIR 1939 Cal 

435 FB) 38 

040) 44 Cal WN 485: (AIR 1939 Cal 

599 SB) 38 

051) 55 Cal WN 528: (AIR 1952 Cal 103) 41 
046) AIR 1946 Lah 85: (224 Ind Cas 322) 31 

Dr. John Mathai v. Fakhrudin Shah: 

(AIR 1952 Trav-C 1) 43 

5 O’M & H 27 30 

5 O’M & H 39 30 

ORDER: This is an application under Art. 
226 of the Constitution for an appropriate writ 
against the respondent for cancellation of an 
order of rejection of nomination papers of the 
petitioner and for a direction upon the respon¬ 
dent to hold the scrutiny of the nomination papers 
according to lav,’. 

(2) The petitioner is a resident of Eallla and 
is a duly recorded voter in Part A of original 
roll of Mouza Ballia in the constituency of Bar- 
wan-Khargram for the first general election of 
members to the West Bengal Legislative Assem¬ 
bly. The petitioner who was a candidate for 
election from the said constituency filed three 
nomination papers before the respondent on the 
19th November. 1951. On the 21st of November 
1951. the respondent scrutinised the nomination 
papers of the petitioner but rejected the same on 
the ground that the nomination papers described 
the West Bengal Legislative Assembly as the 
West Bengal State Legislative Assembly. The 
pfP°" den T t * as .. of the opinion, that the West 
52fiL, : Lefflslatjve Assembly was incorrectly 
tl it nomination papers. It is alleged in 

mnmP «th° n tha ^ the res Pondent had passed 
^3 other nominations as valid although the 

A Papei L described tb e West Bengal 
Legis at ve Assembly as the West Bengal State 

' S Stated ln the P etltion 

defect Ind wi n fe . Ct ^ the most a technical 

characti^flnri th ° f a de £ ct of a substantial 
maracier ana, therefore, the retortion r»f tun 

nomination p a p e r s by the respondent was improper 

t,le 

Advocate a5jlL, 0f h the resp ° ndent the learned 
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of the Civil Courts is entirely ousted by the pro¬ 
visions of the Constitution and of the Represen¬ 
tation of the People Act (Act XLIII of 1951). 

(5) In order to examine the force of this 
contention, it is necessary to refer to certain 
Articles of the Constitution which are contained 
in part XV of the Constitution. The heading of 
this part is ••Elections’*. Art. 324 (1* is as follows: 

“The superintendence, preparation and con¬ 
trol of the preparation of the electoral rolls for. 
and the conduct of all elections to Parliament 
and to the Legislature of every State and ail 
elections to the oliices of President and Vice- 
President held under this Constitution, includ¬ 
ing the appointment of election tribunals for the 
decision of doubts and disputes arising out 
of or in connection with elections to Parlia¬ 
ment and to the Legislatures of States shall 
be vested in a Commission (referred to in this 
Constitution as the Election Commission).” 

(6) Thus the power of superintendence and 
control of preparation of electoral rolls for elec¬ 
tions and conduct of such elections and me 
power of appointing election tribunals for decision 
of election disputes is vested in the Election 
Commission. This Election has been set up and 
it is functioning as such. 

(7) Art. 327 is as follows: 

“Subject to the provisions of this Constitution, 
Parliament may from time to time by law, 
make provision with respect to ail matters rela¬ 
ting to. or in connection with elections to 
either House of Parliament, or to either Houses 
of the Legislatures of a State, including the 
preparation of electoral roils, the delimitation oi 
constituencies and all other matters necessary 
for securing the due constitution ot such House 
or Houses.” 

(8) This gives power to Parliament to make 
laws with respect to election matters but this 
power is made subject to the provisions of this 
Constitution. 

(9) Art. 328 similarly empowers the Legisla¬ 
ture of a State to make laws in connection to the 
House of the Legislature oi the State in so far as pro¬ 
vision in that behalf is not made by Parliament. 
This power is also made subject to the provi¬ 
sions of this Constitution. 

(10) Article 329 (b> provides as follows: 

“Notwithstanding anything in this Constitution, 

no election to cither House of Parliament, or 
to the House, or cither Houses of the Legislature 
of a State shall be called in question except by 
an election petition presented to such authority 
and in such manner as may be provided for by 
or under any law made by the appropriate 
Legislature.” 

(11) The words “Notwithstanding anything in this 
Constitution” make it clear that the jurisdiction 
vested in the High Court under Arts. 225, 226 and 
227 to entertain any legal proceedings calling in 
question any election is ousted by this provision. 
So far as calling in question any election is con¬ 
cerned. it can be done only by ‘an election petition* 
presented to ‘such authority' and ‘in the manner* 
prescribed by a law of the appropriate Legislature. 

(12) Now it appears that the Indian Parliament, 
pursuant to the power vested in it to make laws 
with regard to the election matters, has enacted 
the Representation of the People Act, 1950 and 
the Representation of the People Act, 1951. 

(13) The preamble of the Act of 1951 states 
that the Act provides inter alia, for conduct of 
elections and the decision of disputes and doubts 
arising out of, or in connection with such elections. 
S. 2(d) defines Elections. In S. 2(1) Tribunal is 
defined. S. 17 provides for issue of notification 
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calling upon the Assembly Constituencies to elect 
memoers according to the provisions of the Act 
This is akin to the writ of elections in English 
Law. 

(14» S. 30 deals with appointment of dates of 
nominations, scrutiny of nominations, date of with¬ 
drawal of candidature, the date of polls etc. This 
Part V is headed .as Conduct of Elections. 

(15» S. 36, which is in this part, provides for 
scrutiny of nominations, how it is to take place, 
who are entitled to be present at such nominations’, 
the grounds on which nominations may be rejected 
and the duties of the Returning Officer. 

(16» S. 23 provides for publication of the list of 
valid nominations. 

(17) S. 53 shows that when scrutiny is taking 
place, the election is proceeding, and if, upon scru¬ 
tiny, it is found that the number of validly nomi¬ 
nated candidates had not exceeded the number of 
seats to be filled up. — the returning officer at once 
lares the candidates as duly elected. In other 
weals, the exccLon is over. 

‘ 18» S. 6? ticaIs with declaration of the results 
ol election in case where votes are taken. 

(19» S. 67 deals with publication of the result 
of election. 

(20» Part VI deals with disputes regarding elec¬ 
tion. 

(21) S. 80 provides, — no election shall be called in 
question except by an election petition presented 
in accordance with the provisions of this part. 

(22) This is the only method prescribed by law 
in which the validity of election can be impugned 
and in no other manner. 

(23) S. 81 provides that the election petition has 
to be ‘presented to the election commission', but 
such presentation cannot be done at any time 
‘earlier* than the date of publication of the name 
or names of the returned candidate or candidates. 

(24) So the authority to whom the election peti¬ 
tion is to be presented has been laid down by law 
and the time when it is to be presented has also 
been prescribed by the Statute. 

(25) S. 86 provides for appointment of Election 
Tribunal. 

(26) S. 100 provides for the grounds on which 
an election can be declared void. One of such 
grounds is that the result of the election has been 
materially affected by the improper acceptance or 
rejection of any nomination. 

(27) It is clear from this provision that the 
propriety of acceptance or rejection of the nomi¬ 
nation and that the improper acceptance or rejec¬ 
tion has materially affected the result of the elec¬ 
tion are matters which have to be and can be 
determined by the election tribunal. 

(28) The scheme of the various provisions makes 
it quite clear that Election is one continuous pro¬ 
cess consisting of various steps or stages and in 
my view all the steps are integral part of the elec¬ 
tion and are comprised in the connotation of the 
word “Election.” 

(29) In English law there is divergence of opinion 
as to when^ election commences. In fact, the 
judges have pointed out that no definite rule can 
be laid down as to when an election has begun. 
The question depends on the particular facts of 
each case. In some of the earlier cases, in England, 
it was held that an election commences when the 
writ of Election issues Some later cases have 
held that that is not so. (Halsbury Vol. XII Para 
493 page 237, and Parker on Election Agents, page 
120, 5th Edition). 

(30) There are other cases in which it has been 
held that when a person is invited to become a 
candidate and he accepts the candidature then 
from the time of acceptance the election begins 
— ‘Bradshaw v. Fosten 5 O’M & H. 39'. Some of 
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the cases lay down that when a candidate starts 
■nursing' his constituency, the election must be 
deemed to have commenced. In other words, as 
soon as a candidate begins to take measures to 
nromote his election, the election commences. — 
e.g. Wolseley v. Fuli'ord 5 O’M & H. 27’. Thus, 
lor different purposes an election is deemed to 
commence at different points of time. 

(31) It is thus clear from the analysis of the 
various provisions of the Representation of the 
people Act, 1951, and also from the trend of the 
English decisions that Election does not mean only 
the completed election or the final stage of the 
election, i.e. after the result of the election is 
declared and published. It means and includes 
the various steps or stages which have to be gone 
through in order to arrive at the final result. It 
means the entire process. In a decision of the 
Lahore High Court, to which Harries, C. J. and 
Mahajan J. were parties, it was held that the 
"Election” embraces the whole procedure whereby 
an elected member is returned, whether or not it 
be found necessary to take a poll. It was further 
held that a rejection of a nomination paper is a 
matter in the course of an election and can fur¬ 
nish a ground for election petition. The learned 
Judges were in that case interpreting the term 
"Election” as used in the Punjab Municipal Act. 
— ‘Sat Narain v. Hanuman Parshad, AIR 1946 Lah. 
85*. 

(32) In my view, the intention of the framers of 
the Constitution as expressed in Art. 329 (b) is 
that none of the various stages in the election can 
be called in question except by an election peti¬ 
tion .presented to the prescribed authority in the 
prescribed manner. 

(33) Mr. Santosh Kumar Basu, the learned Advo¬ 
cate for the petitioner, has drawn my attention 
to the words "matters relating to or in connection 
with election” in Arts. 327 and 328 and to the words 
"doubts and disputes arising out of or in connec¬ 
tion with Elections” in Art. 324 and argues that 
the absence of such words in Art. 329 (b) shows 
that by the word "Election” in Art. 329, only the 
completed election (after the declaration of the 
result of the election) is referred to. 

(34) In my opinion, this argument places too 
narrow a construction on the word "election” in 
Art. 329 (b). Words such as "matters relating to 
or in connection with” are common words which 
are used in connection with conferring of law- 
mattng powers on legislative bodies. They are 
words which indicate the circumstance of the 
Power. The framers of the Constitution did not 
intoduce the difference In wordings in the differ- 

Rimnuf C e . S i )f .u Part ^ for the flrst time - They 
simply copied the words from previous legislations 

on the subject, both English and Indian. See 

A-c e ?q« p !' nH S - i 91 of the . Government of India 
Act, 1935, and Government of India (Provincial 
Elections) (Corrupt Practices and Election Peti- 

filnnc I° rd .i r ’ I938, • The clear object of the provi- 
the Constitution and the provisions in 
Representation of the People Act, 1951 is to 

Hi? m . atter of decision of doubts and disputes 
alwut Election matters within the exclusive juris- 

° f i he Electlon Tribunals. As Art 324 
XmS t £ e f wh ° le °^ ect °f setting up Election 
SK dec * ion of doubts and disputes 

could^n^ h f °i 111 c ?nnection with Elections. It 

intention of the framers 

tion LS ^ S-hon 11 th 5 t u° nly the com Pleted elec¬ 
ts cf Q „ ha lv nged by Ele ction petition but 
can stages thereof or the incidental matters 
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suggested in argument that what the petitioner l 
challenging is the wrongful rejection of Nomina¬ 
tion oaoer and not an election and so no election 
is being called in question. There can be no doubt, 
however, that the petitioner is calling in question 
a particular step or stage in the process ot 

Election. , , 

(35> Mr. R. Chaudhuri and other learned 
Counsel, appearing in other applications, referred 
to the meaning of the word “Election” as given 
in the various Law dictionaries, such as Stroud, 
Wharton, Osborne, Ayyar, and contended that 
it is only after polling that a real Election takes 
place and the word “Election” in Art. 329(b) should 
be construed in this sense and should not be given 
an extended meaning as comprising the various 
stages which lead to an Election. But this con¬ 
tention is, in my view, not sound. Part XV of the 
Constitution is headed and deals with "Elections” 
and, as I have pointed out before, the word in 
Art. 329(b) has reference to the entire procedure 
including the stage of Nomination cf candidates. 

(36) Mr. Choudhury and Mr. Apurbadhan 
Mukherjee also drew my attention to S. 75 of the 
Local Government Act, 1894, t56 & 57 Victoria Ch. 
73) to show that Election does not ordinarily in¬ 
clude Nomination within its connotation, and so 
"Election” was defined in the Local Government 
Act, 1894, as "including both Nomination and Poll.” 
But this definition does not assist the argument 
of Mr. Chaudhuri at all. It is for the purpose of 
the Local Government Act that the word has been 
given a special meaning. According to Mr. 
Chaudhuri, the word "Election” in its strict sense 
has reference to the stage of Polling. If that is 
so then why is it that in the Local Government 
Act ‘Election’ is defined as ‘including Poll'. It is 
clear that the definition in the Local Government 
Act leads to nowhere, and is not of assistance 
to the petitioner. 

(37) The learned Advocate General has also 
placed reliance on S. 170 of the Representation 
of the People Act, 1951, and has contended that 
the jurisdiction of the Courts of Civil Jurisdic¬ 
tion, to entertain petitions questioning the lega¬ 
lity of the decision of Returning Officers in con¬ 
nection with elections, is ousted by this Section. 

(38) Mr. Santosh Kumar Basu has urged in 
answer to this point that the words "Civil Court” 
in S. 170 do not include High Court but subordi¬ 
nate courts, which exercise civil jurisdiction. Mr. 
Basu relies on the decisions of this Court report¬ 
ed in —‘Narsing Das Tansukdas v. Chogemull*, 
43 Cal. W. N. 613 (P.B.) and —‘Khirode Q. Ghose 
v. Narendra N. Sanyai’, 44 Cal. W. N. 485 (S.B.). 
But the considerations which led the learned 
Judges in that case to decide that "Civil Court” 
in the Bengal Agricultural Debtors Act did not 
melude the High Court that if it was construed 
that the expression "Civil Court” included the 
High Court, then the Bengal Agricultural Debtors 
Act would have to be declared as ultra vires, 
being in contravention of S. 80A of the Govern¬ 
ment of India Act, 1915-1919, and so the expres¬ 
s' * as [° *>e construed as not including the 
High Coiu t and as not affecting the jurisdiction 

"riHirvv Hl iv Court - Moreover, the expression 
fion i £ 0U u rt J was writte n in Capital letters (page 
rtnuni «J?, and J column Paragraph 3) i. e. with 
c 2 so lt was construed as referring 
particular class as distinguished 
Hi f h Court. But in S. 170 of the Represen¬ 
tation of the People Act, 1951, Capital "C” has 
« ^ w , ith regard to the expression 

n 0 }* 1 S * 170 the reference is to all 
rw^ r rl °i vil 4 Jwtadtation including the High' 
Court. The decision in ‘43 Cal. W. N. 613 (F.B.)' 
is, therefore, of no assistance to the petitioner. 
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<39» It_ was further contended by Mr. Basu 
that S. 1/0 of the Representation of the People 
Act, 19 j 1, is ultra vires inasmuch as under Art. 
327 Parliament has powers to make laws relating 
to election matters only -subject to the provisions 
of the Constitution", and ii s. 170 has purported 
to a fleet the Jurisdiction ci the High Court under 
Art. 22o, the section must be declared as ultra 
vires to that extent. I am unable to accede to this 
contention. Art. 327 only confers power on Parlia¬ 
ment to make laws on electoral matters and spe- 
ernes certain particular matters in respect of which 
ii can make laws. It does not deal with power of 
Parliament to make laws affecting the ‘jurisdic¬ 
tion of the High Court or any other Court. It is. 
however, clear from a reading of Art. 246 and 
Items 72 and 95 of List I tOnion List) in the 
Seventh Schedule to the Constitution that the 
Parliament has exclusive power to make laws 
affecting the jurisdiction of the High Court in 
election matters. There is nothing in Art. 226 or 
m any other provision of the constitution to show 
that the High Court lias power expressly conferred 
on it to decide doubts and disputes concerning 
elections. In the circumstances, S. 170 of the 
Representation of the People Act 1951 must be 
held to have been validly enacted. 

(40) But although S. 170 ousts the Jurisdic¬ 
tion of the Civil Court, to deal with the matters 
mentioned in the section, there can be no doubt 
that if it can be shown that the Returning officer 
has not acted within the four corners of the 
Representation of the People Act, or has acted in 
excess of his Jurisdiction, or mala fide, the High 
Court has power to interfere under Art. 226. not¬ 
withstanding tne bar created by S. 170. As observ¬ 
ed by the Judicial Committee in the case of *Secy. 
of State v. Mask & Co. G7 Ind. App. 222 (P.C.)': 

"It is settled law that the exclusion of the 
jurisdiction of the Civil Courts is not to be 
readily inferred, but that such exclusion must 
cither be explicitly expressed or clearlv implied. 
It is also well settled that even if jurisdiction 
is excluded the Civil Courts have jurisdiction 
to examine into cases where the provisions of the 
Act have not been complied with or the Sta¬ 
tutory Tribunal has not acted in conformity 
with the fundamental principles of judicial 
procedure." 

(41) In the case of — ‘Soorajmull Nagarmull v. 
Asst. Collector ol Customs’, I have referred to some 
cases dealing with this question and it is not ne¬ 
cessary to repeat them here. See 55 Cal W. N. 523 
at p. 538. 

(42» It is thus clear that S. 170 does not create 
any absolute bar to the exercise of jurisdiction of 
this Court under Art. 22G of the Constitution. The 
real bar is created by Art. 329(b) of the Consti¬ 
tution. 

(43) The Travancore-Cochin High Court in — 
‘Dr. John Mathai v. Fakhrudin Shall', has also 
taken the view that Art. 329(b) operates as a bar 
to the jurisdiction of the High Court under Art. 
22G: See Judgment, D/- 13-11-1951, delivered by 
Kunhi Raman C. J. and Subramonia J. 

(44) In conclusion. I should, however, like to 
point out that inasmuch as in the case of a wrong¬ 
ful or improper rejection of Nomination papers 
of candidates, the election of the Returned Candi¬ 
date is liable to be s" aside by the Election Tri¬ 
bunal, it is eminently uesirable that the provisions 
of the Representation of the People Act, 1951, be 
suitably amended so as to provide for the linal 
decision of the questions relating to rejection of 
nomination papers before the polling begins, for 
otherwise the returned candidate will be depriv¬ 
ed of the fruits of his success, after he has in- 
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curred considerable expense and suffered conside¬ 
rable worry in getting through the election, merely 
because the Returning Officer had come to an 
erroneous conclusion. Moreover the candidate 
whose nomination is rejected is also debarred from 
participating in the election concerned and is re¬ 
nted to a future election, which may not be as 
ac ous to him as the present election. 

(45) In the result, this petition fails and the 
Rule is discharged. 

This judgment will govern Civil Revision 
Cases Nos. 2852 of 1951, 2875 of 1951, 2936 of 1951, 
2057 of 1951. 2922 of 1951 and 2901 of 1951. 

B./D.R.R. Rule discharged. 
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ROXBURGH J. 

Dhajadhari Chatterjee, Defendant-Petitioner 
\\ Nitya Nanda Roy and another, Plaintiffs- 
Opposite Party. 

Civil Rule No. 438 of 1951, D/- 30-5-1951. 
Houses and Kents — West Bengal Premises 
Kent Control (Temporary Provisions) Act (17 
of 1950), S. 18 (1) (as amended) — Scope — 
application under, when to be made — Ss. 5 
and 6 oi Amending Act (62 of 19.>0) — Scope 
and effect of — (Houses and Rents — West 
Bengal Premises Kent Control (Temporary 
Provisions) Amendment Act (62 of 1950), Ss. 5 
and 6). 

A consent order for possession was pass¬ 
ed on 25-3-1950 in a proceeding against a 
tenant for his ipso-facto default under S. 
12(3) of Act 38 of 1948. After Act 17 of 
!9o0 came into force the tenant’s applica¬ 
tion for relief under S. 18(1) of that Act 
was granted on 20-5-1950 by rescinding the 
order of 25^3-1950 but the order was set 
aside in revision by the High Court. After 
the Amending Act 62 of 1950 came into 
force the tenant again applied for relief 
under S. 18(1) as amended. 

Held that (i) the application under S. 
18(1) was not maintainable because S. 18 
(1) even as amended requires an applica¬ 
tion to be made within 60 days of the com¬ 
ing into force of Act 17 of 1950, viz. 31-3- 
1950. (Para 4) 

(ii) No relief could be given to the tenant 
under S. 5 of Act 62 of 1950 because that 
section only gives relief in cases where an 
application under S. 18(1) had been made 
under Act 17 of 1950 and was still pending 
when the amending Act came into force. It 
also gives relief in cases where no actual 
order for possession had been passed by 
March 31, 1950, and which were still pend¬ 
ing when Act 62 of 1950 came into force. 

(iii) S. 6 of the Amending Act had also 

no application as the order for possession 
was passed on 25-3-1950 and not in the in¬ 
terval specified in S. 6. The order of the 
High Court in revision setting aside the 
order of the trial judge passed under S. 
18(1) on 20-5-1950 had not the effect of 
making the original order of possession of 
25-3-1950, the order of the High Court pass¬ 
ed at the later dale. (Paras 5 & 6) 

Pramattn Kumar Chakravartv, for Peti¬ 
tioner; Nilkantha Chatterjee, for Opposite 
Party. 

ORDER:— This is a Rule against an order of 
a Judge of the Small Cause Court Calcutta, refus¬ 
ing an application purporting to be one under 
section 18(1) of the West Bengal Premises Rent 
Control Act, 1950, as subsequently amended for 
rescinding a decree for possession. 
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(2) The Original Order was passed on March 
25 J950. by consent in a proceeding in which 
liie only defuait alleged under the Act of 1943 
was one under section 12*3* cl the Act. usually 
referred to as an ipso-facto defuait. On May. 20. 
after Act XVTI of 1950 came into force, the 
tenant made an application under section 18Ui 


Jjliiai.i . Bawjee J. > Calcutta iW 

• S' The result is that, although I do not agree 
with the region given oy tne learned Juage lor 
the oruer parsed in tins case, the order in itsei* 
is correct. Tne Rule ;s accoramgiy tiiscnargea. I 
make no order as to costs. 

C R.G.D. Rule discharged. 


tenant “—*• w *—* 

of tliat Act for relief. That was granted, a.though 
objection was taken by the landlord that the 
decree was a consent decree. On revision by this 
court, it was pointed out that the case was clearly 
one of ipso-facto default, and. in view of the in¬ 
terpretation put on section 18* 1> at that time, it 
had no application to such cases. Therefore, in 
revision this court set aside the order of the 
learned Judge which had rescinded the original 
order of March 25. 1950. By the order of this 
Court the date of delivery of possession was ex¬ 
tended till November 1. 

(3) After the amending Act LXII of 1950 came 
into force, the tenant hied an application 
labelled as one under section 18(1) of the Act and 
it is the order rejecting this application which is 
the subject matter of the present Rule. The appli¬ 
cation has been rejected on the ground that, the 
original order was made on consent. 

(4) Strictly speaking, the tenant could not make 
.any application under Section 18a' as such. Sec¬ 
tion 18 ( 1 » even as amended requires that appli¬ 
cation be made within 60 days of the coming into 
force of Act XVII of 1950. that is to say. of 
March 31. 1950. The only section under which 
the tenant could conceivably apply is section 6 
of Act LXII of 1950. Unfortunately although one 
may presume that it was intended by this Section 
to give relief in a case such as the present, it 
fails to do. It runs as follows: 

“Where at any time between the commencement 
of the said Act (XVII of I960) and of this Act 
an order or decree for recovery of possession 

of any premises has been made." 

an application may be made within 60 days of 
the commencement of Act LXII of 1950 and the 
order or decree may be rescinded. Section 6 can¬ 
not apply to the present case because the order 
in question for recovery of possession was made 
on March 25, 1950, not in the interval specified in 
Section 6. 

<5> Section 5 of Act LXn of 1950 gives relief 

in (^es where an application under section 18 ( 1 ) 

had been made under Act XVn of 1950 and was 

still pending when the amending Act came into 

HOa*' * also gives relief in cases where no actual 

i?i rde iVn° r P ?f Se ^°? had be€n passed b ? March 

SnKS m-n W ^ Ch , were , stm PWKUn* when Act 
LXII of 19o0 came Into force. 

omitted** 6 of c ? ses however has been 

fiSPif 'f 8ed before me thal 

result of the order of this Court in revision 

S t n2SJd U ? n 5i ,e order of 1116 triai Judge or 5*l- 

under . 18 ( 1 ) had the effwt of 

25^iafn tn !. origu ^ 1 or( * er of possession of March 
1 the order of this Court passed at 
thejater date. I am unable to accept the conten- 

mS £ deetS^h?^ Judge 5 ad ^ 

ta£ by lETcw 1 ? the correct view, the view 
th7annfioaV£ Cou ? 111 revlsion . and had refused 
lv hffSin Unde f ! ect,on 18(1) it could hard- 
xelusai that 85 a result of that 

iS £ r r 9 r lt ° r h^ ere the order ° f 

“tieTof the iVrt^ T ^ way become an 
tim, i- ,„ e later date I do not think the posi- 

SnS)X^s W inLrte t S d J ? t£ e ^ ** Jad * e 

& his order of T th 1 the P rev *ous order 

in revi^ by tRjST ^ 5660 ups€t 


• 

A.I.K. 1C-53 CALCUTTA 103 (Yol. 40. C. X. 33) 
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Sm. Latikabala Dasi. Appellant v. Anil Behari 
Ghose, Respondent. 

A. F. O. O. No. 131 of 1950. D/- 4-9-1951. 

(a) Interpretation of Statutes — Consolidat¬ 
ing Act. 

In construing an Act which is a consoli¬ 
dating Act and does not profess to amend 
or alter the provisions of the Acts conso¬ 
lidated, prima facie, the same effect ought 
to be given to its provisions as was given 
to those of the Acts for which it was sub¬ 
stituted. (Para 13) 

Anno: C.P.C., Pre. N. 7. 

(b) Hindu Law — Will — Son guilty of patri¬ 
cide — Property devolves on next reversioner. 

Where a son is guilty of patricide, he 
cannot take any benefit under the will or 
inherit his father. In that case whatever 
properties the testator leaves will devolve 
on the next reversioner. (Paras 5 & 17) 

(c) Succession Act (1925), S. 263 — Revoca¬ 
tion of will — Power vested in Court as discre¬ 
tionary. 

Section 59 of the Probate and Adminis¬ 
tration Act, 1881 (corresponding to S. 263, 
Succession Act, 1925) confers a discretion 
on the Court to revoke the grant on any 
of the grounds specified in the section. 
That discretion has to be exercised judi¬ 
cially on well-known principles. It does 
not follow that because there is a ground, 
the Court must revoke the probate. Thus, 
where a probate granted by the Court is 
sought to be revoked on the grounds that a 
party who ought to have been cited was 
not ci f ed and that the will was revoked 
and the two issues are tried together, and 
it is proved that a necessary party was 
not cited, but the Court on the evidence 
before it, comes to the conclusion that the 
will was duly executed and has not been 
revoked, the Court will not revoke the 
grant. AIR 1928 PC 2 Foil. (Paras 18 & 19) 
Anno: Sue. Act, S. 263 N. 15. 

. (d) Succession Act (1925), S. 10 - Intention 
•o revoke does not revoke will. 

A mere intention to revoke does not re¬ 
voke a will A man making a will mav 
subsequent^ change his mind. He mav 
^nink that he should change the will and 
make another will. But he may not do any¬ 
thing at all. Until he revokes the will, 
however strong the intention may be, the 
will is not revoked. (Para 23) 

Anno: Sue. Act, S. 70 N. 6. 

tion C) n? U £S° n , Acl < 1 ? 25) * s 263 - Revoea- 
lI0D . of grant of probate — Party entitled tn 

H^IhnnM wU l b y with knowledge — 

Be should not b* allowed to reopen case — 
(Evidence Act (1872), S. 115). 

t spedfi 5 ‘™e which limits a 
P^f Ty - entitled to controvert the will to call 

oroof P Thl e r n a * nd put „ ,he executors on 
Proof. The Court can allow the probate to 
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be called in after a long time. That may 
be done with cause shown. But it cannot 
be held that it may be done under any cir¬ 
cumstances. It would be contrary to reason 
and every principle of justice. Where a 
party interested to oppose the grant has 
been in a situation which rendered it im¬ 
possible or difficult for him to have pro¬ 
ceeded earlier; e.g. if he had been absent 
from the country, a minor, or labouring 
under imbecility, he may be admitted. But 
without reason, and where there are strong 
reasons to show that he w.as not in such a 
state of incapacity as to have prevented 
him, and further that he could not be igno¬ 
rant of all the circumstances relating to 
the deceased, the case is different. Case law 
Referred. (Para 31) 

Anno: Sue. Act, S. 263 N. 8; Evid. Act, S. 115 
N. 3(c), 5. 

A. K. Sen and Gouri Mitter, for Appellant; 
Atul Gupta, P. N. Sen and Prabhat Sen, for 
Respondent. 
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BANERJEE J.: This is a*n appeal from an 
order made on 29-8-1950. by P. B. Mukharji, 
J. revoking the probate granted by this Court 
on 30-9-1921. which was extended on 16-9-33. 

(2) Benode Lai Ghose, a wealthy inhabitant 
of Baranagar in the suburbs of Calcutta, 
acquired by dint of his own labour properties 
moveable and immoveable of considerable 
value. He, having no son. adopted a boy of 
the name of Charu. and made his last will and 
testament, bearing date 29-7-1912. It appears 
that the relationship between the adopted son 
and the father was not good; and in 1917 he 
intended to change his will. He desired to 
place his estate to the value of Rs. 75.000/- in 
the hands of the Administrator-General of 
Bengal for the purpose of a hospital to be 
built at Baranagar. He wrote on 29-6-1917. to 
the Administrator-General to send a man to 
assist him to make a will. There is a draft 
agreement of 1917 on the records, which shows 
that it was prepared for the purpose of enabl¬ 
ing the Administrator-General to take posses¬ 
sion of certain properties of Benode. 

(3) On 5-3-1920, Benode was murdered. 
Charu was tried for the murder, was convicted 
and sentenced to transportation for life. He 
served the sentence and came back in 1933. 

(4) Probate of the will was granted by this 
Court on 30-9-1921, to the three executors who 
applied for it. namely Sm. Latikabala Dasi, 
wife of Charu, Sm. Muktakesi Dasi and Sri 
Anil Kanto Ghosh, father of Latika. At the 
time of the conviction of Charu. Benode’s wife 
was living. She died before the probate was 
gi anted. The managing executor was Anil. 

(5) If Charu was guilty of particide, he 
Icould not take any benefit under the will or 
linherit his father. In that case whatever 
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properties Benode left would devolve on his 
cousin Girish. who was the next reversioner. I 

(6) Probate having been granted, the execu¬ 
tors entered into possession of and managed 
the estate. It appears that no citation was 
issued to Girish, the probate being granted on 
the same date the application for probate was 
made. 

(7) Girish died in 1940, without talcing any 
step for revocation of the probate, leaving four 
sons, the youngest of whom is Anil, who on 
14-9-19-19, made the application for revocation 
of the probate. In the petition the petitioner 
recites the facts 1 have already shortly stated, 
and adds that from the correspondence set out 
in the petition, it would appear that the tes¬ 
tator revoked his will and made arrangements 
for handing over the estate to the Administra¬ 
tor-General, for a charitable purpose; but the 
purpose did not mature. The petitioner further 
adds that the testator did not make any will 
in place of the will that was revoked. He 
submits that as Benode had revoked his will 
without making a fresh one, he should be 
deemed to have died intestate, and the peti¬ 
tioner and his three brothers being the nearest 
male-relations of the testator, were entitled to 
the estate of the deceased. The petitioner 
further adds that Girish did not take any 
steps for the revocation of the probate as he 
was more or less a retired sort of man, having 
a religious frame of mind and not inclined to 
engage himself in litigation for the purpose 
of recovering the property of his cousin, the 
said Benode Lai Ghose. 

(8) The petitioner, therefore, proceeds on the 
footing that Benode had revoked his will and 
died intestate. In the petition, no date is given 
as to when the previous will according to the 
petitioner, was revoked, and there is an im¬ 
plied admission that Girish knew of the will 
and of the probate. It it suggested that he did 
not take any step to revoke the probate, as 
being of a religous frame of mind, he had no 
desire to take the property of his cousin. 

(9) In the affidavits that were filed in oppo¬ 
sition to the petition, it is definitely said that 
Girish and/or the petitioner and his brothers 
were well aware of all the material facts; the 
records that were placed before the Court in 
the revocation petition, were available to them 
from 1921: that with full knowledge, Girish 
and/or the petitioner allowed the executors to 
obtain probate and proceed with the admini¬ 
stration of the estate. It is definitely stated 
that Girish was fully aware of the probate 
proceedings. 

(10) These allegations are not specifically 
denied by the petitioner, though there is a 
general denial. 

(11) The petitioner asks for revocation of 
the probate on the following grounds: (1) no 
citation was issued to Girish who was the 
nearest male relation alive at the death of the 
deceased; (2) the grant was obtained fraudu¬ 
lently on untrue allegation of a fact essential 
to justify the grant; (3) the grant was obtained 
by making a false allegation as to the value 
of the property left by the deceased; (4) no 
account was filed by the executors; (5) the 
grant was obtained by concealing the fact that 
the testator had intended to revoke the will; 
(6) the grant was useless and inoperative. 
Indeed all the grounds mentioned in the sec¬ 
tion for revocation are relied upon. 
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(12) On these pleadings, the matter came up 
for hearing before the learned Judge. A 
number of witnesses were called. The learned 
Judge has made the order revoking the probate 
from which this appeal has been taken. 

(13) It is common case that no citation was 
issued to Girish. The citation, therefore, was 
defective. What is the position then? The 
matter must be governed by the Probate and 
Administration Act, 1381, and not by the 
Indian Succession Act, 1925, though there is 
no difference between the two Acts on the 
point under consideration. The probate was 
granted in 1921 and the Succession Act came 
into force in 1925. It is an Act which has 
consolidated the law applicable to intestate & 
testamentary succession in India. In construing 
an Act which is a consolidating Act and does 
not profess to amend or alter the provisions 
of the Acts consolidated, prima facie, the same 
effect ought to be given to its provisions as 
was given to those of the Acts for which it 
was substituted. — ‘Mitchell v. Simpson’, 
(1890) 25 Q.B.D, 183. 

(14) The law which governs the case is to 
be found in Section 50 of the Probate and 
Administration Act, 1881 (S. 263 of the present 
Act). That section, so far as it is relevant, runs 
as follows: 

“The grant of probate.may be revoked or 

annulled for just cause. Explanation — Just 
cause is: 1st. That the proceedings to ob¬ 
tain the grant were defective in substance; 
2nd. That the grant was obtained fraudu¬ 
lently by making a false suggestion, or by 
cancelling from the Court something mate¬ 
rial to the case”. 

The relevant illustrations to the section are: 
“(b) The grant was made without citing par¬ 
ties who ought to have been cited, (c) The 
will of which probate was obtained was 
forged or revoked.” 

In this case the petitioner sets up two grounds 
for revocation. The first comes within illustra¬ 
tion (b), and the second within (c). The first 
is that the probate was obtained without citing 
a party who ought to have been cited. The 
second is that the will of which probate was 
obtained had been revoked. 

Ai 15) ,o n ,^‘ Ramanandi v - Kalawati*. 55 Ind. 
fofrilP' w , hich was also an application 
t °Ln m ,°h n ° f probate - two pounds were 
(1 / the g ran t was made without citing 
t)?o tie ui Wh0 ougbt to have heen cited, and (2) 

the iudln^ 3 f f ?Z ge l y - Lord Sinha delivering 
..?J“ dgment °* the Board observed: (p. 24) 

set 1S un P h^ n y hat the Plaintiff in this case 
tL « * b th the se grounds for revocation. 
? b ?. brst .if ue as framed comes under ilius- 

mustration 1 < c )“ d S “ 0nd issue u " der 

tJJ5 eS f-« issues were tried separately and 
in e :tcilf ntlff succeeded on the first issue, that 
“£*i f would be sufficient for revoking the 
5™ ba ‘ e - b pt it would still be open to the 

SS an th t0 pr u v ? the will and. if she suc¬ 
ceeded, the probate would stand. 

th?fi«t th - e ° the 5, band the Plaintiff failed on 
frnm flrst that would not preclude her 

t °. prove her second ground 
namely, that the will was forged and 

to^he^esult. W ° U ^ ^ ° r faU> acc ° rdin g 

° t b u Vi0u , s that . tfa e question of onus of 
Proof is therefore of great importance in this 
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case, and the District Judge as well as the 
High Court on appeal lightly lay stress as 
to the onus on each ot these two issues, 
which might have been tried separately but 
were not so in fact, as evidence was given 
by each party in support of their respective 
cases on both issues together and not sepa¬ 
rately. Their Lordships agree with the 
Courts below, that in the circumstances oil 
this case neither party was prejudiced by 
the procedure adopted.” 

In the case before us also the same procedure 
has been adopted. Both the issues have been 
tried together. We do not think, however, that 
any prejudice has been caused to the parties. 

(16) The learned Judge instead of coming to 
a finding as to whether the will had been 
revoked or not, has found that the testator 
had intended to revoke the will. The relevant 
portion of the judgment is as follows: 

“The true scope of an application for revoca¬ 
tion under Sec. 263 of the Succession Act 
should always be borne in mind. It is not 
an application to prove that the will in fact 
was revoked. Nor does any question or 
genuineness of Will arise for consideration 
until the Court has decided that the probate 
must be revoked on one or more of the 
grounds specified in that section. In my view 
the only matter for consideration upon an 
application for revocation of probate is. whe¬ 
ther the applicants have made out a just 
cause for revocation and the application 
cannot be thrown out on the ground that the 
evidence adduced by the applicant was not 
sufficient to prove actual revocation of the 
will or throw doubt on the genuineness of 
the will. I hold on the facts of this case and 
on the evidence already adduced that the 
grant was obtained fraudulently by conceal¬ 
ing from the Court the material fact of the 
intention of the testator to revoke or alter 
the terms of the will. Whether in fact the 
will was revoked or its terms were altered 
will be a matter for final determination when 
on revocation of this grant, fresh proceed¬ 
ings are instituted for grant after due 
citation.” 

(17) In this case the petitioner has succeed¬ 
ed m proving — nay, it is admitted by the 
parties concerned — that Girish was not “cited, 
it is common case that Charu, being guilty of 
patricide, could not take any benefit under the 
wfil nor could he succeed to the property of 

uL fa being left out of considcra- 

11011 , if the testator is considered to have died 
intestate his properties would devolve on 
Girish subject to the life interest of Benode’s 

If ld nn’th V i 11C ^ 0f u 0 Ur i° ? nded with her death, 
if, on the other hand, the will had not been 

revoked, Charu could not take any benefit 

h? d fn* th » G Wl and t0 that extent th ere would 

the hSt y ’ GmSh would be enti tled to 

|h l will fit WhlCh WaS reserved for Cha^ in 

(18) There can be no doubt, therefore that 

ed r b? ^ le V°< citationa nd thisisconced- 
?eediL th tn S, Unsel i or the appellant. The pro- 
snn^ g i the grant > therefore, by rea- 

nr«K°* non ’ clt ation of Girish was defective The 
P^hatf may be revoked on this ground But 

Probate’ f< Th°e W «;?r the Cou u rt must revoke the 
bate 1 ? ™ S k C 100 s , ay I that the grant of pro- 
. mj *y be revoked for ‘just cause' This 

revnV? t h° nfers a discretion on the Court toL 
revoke the grant on any of the grolmds speci-P 
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fieri in the section. That discretion has to be 
exercised judicially on well-known principles. 

It does not follow that because there is a 
ground, the Court must revoke the probate. 
Take an illustration. A. a necessary party ii 
not cited. He comes to Court for revocation 
of the grant. He admits that the will was 
duly executed and is a genuine will. Here 
there is ground for revocation; because the 
necessary party was not cited. But will the 
Court revoke the grant? Certainly not. It 
would be a farce to revoke the grant and call 
upon the executor to prove the will — a will 
which is admitted by the person who asks for 
revocation of the probate, to be a genuine will, 
duly executed. 

(19) It seems to me on the authority of the 
Privy Council case that where the two issues 
are tried together, and it is proved that a 
necessary party was not cited, but the Court 
on the evidence before it. comes to the conclu¬ 
sion that the will was duly executed and has 
not been revoked, the Court would not revoke 
the grant. Su^h revocation would be worse 

I than unprofitable. 

(20) In the case before us all that has been 
said, proved, and found is that the testator 
had intended to revoke the will. Even there 
we entertain a genuine doubt as to whether 
the learned Judge arrived at a correct finding. 
In the letter dated 29-6-1917, of which I have 
.made an earlier reference, the deceased no 
doubt expressed an intention to make a new 
will, but the subsequent letters do not prove 
the continued existence of that intention: On 
the contrary, prove the reverse. 

(21) Let us assume, however, (for the sake 
of argument) that the testator had the inten¬ 
tion to revoke the will. Did he revoke it? The 
answer must be in the negative. 

(22) Section 57 makes provision for revoca¬ 
tion of an unprivileged will. Section 59 
provides for the revocation of a privileged 
will. Under Sec. 57 there are four modes in 
which an unprivileged will or codicil, or any 
part thereof, may be'revoked: (1) by marriage, 
(2) by another will or codicil duly executed. 
>3) by writing declaring an intention to revoke, 
and duly executed. (4) by the burning, tear¬ 
ing, or otherwise destroying the will or codicil 
by the testator, or by some other person in 
his presence and by his direction, with the 
intention of revoking the same. 

(2.3) In this case there is no evidence at all 
that the will in question was revoked by any 
of these methods. All that is said and proved 
is that Benode had an intention to revoke the 
I will. But the mere intention to revoke does 
not revoke a will. A man making a will may 
subsequently change his mind. He may think 
that he should change the will and make 
| another Will. But he may not do anything at 
.all. Until he revokes the will, however strong 
‘the intention may be. the will is not revoked. 
In this case the deceased after he had thought 
of making a new will had at least three years 
time to revoke his earlier will. He was mur¬ 
dered on 5-3-1920. But he did not do anything 
to revoke the will. There is nothing to shew 
that he adopted any of the modes by which 
a will is revoked. 

(24) The allegation in the petition and the 
evidence before us make it quite clear that the 
will which is alleged to have been revoked 
was a genuine will, duly executed and regis¬ 


tered. The allegation in the petilion that the 
wiil was revoked implies that the will had 
been duly executed. On the evidence, the 
learned Judge would have been justified, and 
we would be right in holding that there was 
a duly executed will and it has not been 
revoked. If that is so. there is no point in 
revoking the grant. In a case like this it would 
be a perverse exercise of discretion to revoke 
the grant. Nothing is gained by revoking it 
and asking the executors to prove the will 
anew, the genuineness and the execution of 
which are admitted by the person who wants 
the will to be proved in his presence. 

(25) On this consideration alone, we would 
be prepared to set aside the order of the 
learned Judge. But there is another point on 
which we think the learned Judge has gone 
wrong. On the pleadings, it would not be 
unreasonable to hold that Girish had know¬ 
ledge of the probate and of the executors 
being in possession of the estate of Benode. 
There is an allegation in the afiidavit of 
Achinta (para 9) that Girish was fully aware 
of tlie probate proceedings. The petitioner, 
though lie deals with the afiidavit of Achinta, 
does not specifically deny this allegation. If, 
therefore, we hold that Girish knew of the 
probate proceedings and did not intervene, 
Girish could not challenge the grant. In — 
‘Wytcherley v. Andrews’, (1871) L. R. 2 P. 327, 
Lord Penzance said: 

"if a person, knowing what was passing, was 
content to stand by and see his battle fought 
by somebody else in the same interest, he 
should be bound by the result, and not be 
allowed to re-open the case. That principle 
is founded on justice and common sense.^ and 

is acted upon in courts of equity.” 

If Girish knew what was passing, and stood 
by. lie should not be allowed to reopen the 
case. . • 

(26) But as the probate was granted on the 
day the petilion for probate was presented to 
the Court, we will assume that Girish did not 
know at any material time, that a petition 
had keen made for the grant of probate. But 
there is absolutely no doubt that Girish in 
19.3.3 and thereafter fully knew that the pro¬ 
bate had been granted. That is proved on the 
admission made in the petition; that is proved 
on the pleadings and Exs. 1 and 2; on the 
evidence of Pannalal Chatterjee. an advocate 
of this Court and of Bhutnath Kerr, a son-in¬ 
law of Girish. It appears from the evidence 
of Panna Lai Chatterjee that after Charu had 
come out of the jail, he had a talk with Girish 
regarding the latter’s right in the property of 
the deceased. In Ex. 2 which is the draft or 
an agreement made by Panna Lai under 
instructions of Girish. and which was intended 
to be executed bv Girish. and the two ladies 
who were given life interest in the estate of 
the deceased by this will, there are recitals to 
show' that Girish knew at least at that time 
that probate had been granted and the exe¬ 
cutors were in possession of the estate. 

(27) The learned Judge has not accepted 
the evidence of Pannalal Chatterjee. (His 
Lordship discussed his evidence and conclud¬ 
ed:) His evidence seems to us to be that of 
a truthful witness and is corroborated on the 
material points by other evidence on record. 
We are not unaware that the Judge of first 
instance should not ordinarily be upset on a 
question of fact, because first and last and all 
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the time, lie has the great advantage, which 
is denied to the Court of appeal, cl seeing the 
witnesses and watching their demeanour. But 
he is not the possessor of infallibility &. li!:e 
other tribunals there may be occasions when 
he goes wrong on a question of fact and there 
is certainly jurisdiction in the Court of appeal 
to reconsider the facts in the way they do 
reconsider them and to come to an opposite 
conclusion from that arrived in the Court 
below. — ‘Powell v. Steaiham Manor Nursing 
Home’, (1935) A. C. 243. After a careful con¬ 
sideration of the probabilities, we are unable 
to agree with the learned Judge that Pannalal 
Chatterjee’s evidence should not be believed. 

(28) Look at the probabilities. Girish was a 
cousin of Benode. Girish's wife was a cousin 
of Benode’s wife. After Benode *s death it is 
quite natural that Girish would call upon the 
widow of Benode. That is common practice 
amongst the Hindus. There must have been 
.some Sradh of Benode. He was a rich man. 
There is no reason why Girish snould not know 
of it. The probability is Girish attended the 
Sradh. There is no evidence before us to show 
that Girish was on inimical terms with the 
deceased or on such terms that invitation would 
be impossible. Girish further knew that Charu 
had been convicted of the murder. Girish 
knew that he was the next reversioner. He 
knew that the executors were in possession of 
the estate of the deceased. He knew that the 
probate of the will had been granted. In 1933 
he himself was negotiating for the sale of his 
interest in the property of the deceased to the 
ladies who took life interest in the estate under 
the will. He had also the means of knowledge 
of the records in the probate proceedings. He 
died in 1940. He did not take anv step to 
revoke the will during all those years. It is 
alleged he was a retired sort of man. He did 
not care for the property. But he knew all 
right how to negotiate for sale of his interest 
in the estate of the deceased. We cannot 
accept the petitioner’s story that his father 
was such a religious man that he would not 
care for money. 

i ?j rish did not take any step and al¬ 
lowed the executors to remain in possession 
of the estate of the deceased. Neither the 
to ° k TT a ny step before 1949. What is 
the position? • Has the petitioner lost his right 
by acquiescence? ** 

(30) in — ‘Shyama Charan v. Prafulla Sun- 

rrvfnp k 9 f Ca W N 882, a ^faction has been 
made between a case where the acquiescence 

alleged occurs while the act acquiesced in is in 
progress and another where the acquiescent 
takes place after the act has been completed* 
2 P a r nce .. is placed for the distinction on the 
observation of Lord Cottenham in — ‘Duke of 

m^ S ThP 5 rl Amher st\ 0846) 2 Phillips 

idth n h H?m f atl0n was made in connection 
iJ ai ? for A compensation for equitable 

and is*as follows: ^ WhUe “ ^session 

sees 2h y :^ Vil !f a r ! ght - stands by and 
ee i“ oth « dealing with the property in 
a manner inconsistent with that right and 

SS? h 6 ° a 0 ".* ,he act “ ^ pro 

Sflfi b ® cannot afterwards complain. That 
I l f, e P f °P er sense of the word acquiescence 

Sence hP~ S f’ h ?r Ver ' there 15 no acq^el 

Present f ° r tbe a< ? was done when the 
Present duke was a minor, and when, if he 
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had knowledge or means of knowledge 
and he does not appear to have been of an 
age for that —nothing of acquiescence can 
be imputed to him. The defence, therefore, 
which is realty intended to be set up, is not 
acquiescence, but release or abandonment of 
the party's right. For tnat purpose, however, 
it is not only necessary to snow that the 
plaintiff knew of the acts of waste having 
been committed, but that iie knew of the 
rights which they gave him against his 
father, and that having such knowledge, he 
did some act amounting to a release of that 
right.” 

In that case Lord Cottenham has not said that 
there is acquiescence-after the act has been 
completed. lie said acquiescence was not the 
term which ought to be used. 

(31) There can be no doubt that in this 
case Girish was entitled to controvert the will; 
and, to call the probate in and put the exe¬ 
cutors on proof. There is no specific time 
which limits a party. There are many instances 
in which the Court has allowed the probate to 
be called in after a long time. That may be 
done with cause shown. But it cannot be held 
that it may be done under any circumstances. 
It would be contrary to reason and every 
principle of justice. Where a party interested 
to oppose the grant has been in a situation 
which rendered it impossible or difficult for 
him to have proceeded earlier; e.g., if he had 
been absent from- the country, a minor, or 
labouring under imbecility, he may be admit¬ 
ted. But without reason, and where there are 
such strong reasons as there are here to show 
that he was not in such a stale of incapacity 
as to have prevented him, and further that 
he could not be ignorant of all the circumstan¬ 
ces relating to the deceased, the case is differ¬ 
ent. See — ‘Hoffman v. Norris and White*, 2 
Phill. 230. 

(32) Those who require the active interposi¬ 
tion of the Court to revoke the probate, should 
use due diligence after there has been such 
notice or knowledge as to make it inequitable 
to lie by. In — ‘Erlanger v. New Sombrero 
Phosphate Co.*, (1878) 3 A. C. 1218 at pp. 1279- 
80, Lord Blackburn made the following obser¬ 
vation : 

“And any change which occurs in the position 
of the parties or the state of the property 
alter such notice or knowledge should tell 
®6 ain st the party 'in mora\ than 
I change before he was ‘in mora’ 

Hurd’ d iffeiS T e o^ d o s , ay Petroleum Co. v. 
"Thp L P 5 PC 221 at p. 239 it is said: 

nit an Shit ° f aches ln Courts of Equity is 

WhPrn if a blt ^ r l or a technical doctrine, 
a^empil ul d b t Practically unjust to give 
either because the party has, by 

recardpH U «c d ° ne ll ? at t which might fairly be 
l as equivalent to a waiver of it, or 

thnlffh by . hls conduct and neglect he has. 
though perhaps not waiving that remedy, yet 

it woStd^nnf K Party in a u situation in which 
he rpilri 1 be re ? sonab le to place him it 
S eS nfT afterwards to be asserted. 
J?, eitller °* these cases lapse o! time and 
delay are most material. But in every case 

wise^oSTp 1 - ag * ai ? St , re,ief ’ whit ' h otheS 

delay fh.it fei J St, « IS founded u P° n merely 
to J’w k d y °. f c ° urse not amounting 

validity of b thK f tatute of Nations, the 
validity of that defence must be tried unon 

principles substantially equitable. Twodr- 
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cumstances always important in such cases 
are the length of the delay and the nature 
ol the acts done during the interval, which 
might ailect either party and cause a balance 
ol justice or injustice in taking the one 
course or the other, so far as (?) relates to 
the remedy.” I have looked in vain for any 
authority which gives a more distinct and 
definite rule than this; and I think, from the 
nature of the inquiry, it must always be a 
question of more or less, depending on the 
degree of diligence which might reasonably 
be required, and the degree of change which 
has occurred, whether the balance of justice 
or injutice is in favour of granting the 
remedy or withholding it. The determination 
of such a question must largely depend on 
the turn of mind of those who have to decide, 
and must therefore be subject to uncertainty; 
but that, I think, is inherent in the nature 
of the inquiry”. 

(33) In — ‘Watt v. Assets Co. Ltd.’, (1905) 
A. C. 317, where a company was wound up 
and contributories were discharged from fur¬ 
ther liability on a composition and a period of 
twenty years supervened, it was held that 
every intendment must be made in favour of 
what was done twenty years before as having 
been lawfully and properly done. Lord Hals- 
bury at p. 329 said: 

“It appears to me that the matter rests not 
upon any question of technical law, but 
upon broad common sense, and especially 
upon these two principles — that at this 
distance of time every intendment should be 
made in favour of what has been done as 
being lawfully and properly done, and that 
the persons who are now insisting upon 
these rights have lain asleep upon their 
rights so long as a matter of fact we know 
that witnesses have perished, and the op¬ 
portunities which might have been had if 
the question had been earlier raised, have 
passed away. We are asked at a distance, in 
the one case of twenty years, and in the 
other case of twenty two years, to rip up a 
transaction which had apparently been 
completely disposed of.” 

Again at p. 333 his Lordship observed: 

“I should be content to rest my judgment on 
the language of the Lord Ordinary himself, 
in which, on both occasions, he has pointed 
out, I think with great force and accuracy, 
the result that ought to follow from the 
absence of evidence which has been the fault 
of those who are the pursuers here — that 
is to say, they have lain by upon their 
supposed rights all this time, during which 
time witnesses have died and the means of 
explanation have disappeared also to an ex¬ 
tent which, to my mind, renders it impos¬ 
sible, or at all events extremely inexpedient 
as a matter of law and administration, to 
allow these things to be ripped up at this 
distance of time, when both the opportunities 
of explanation have gone by and when 
witnesses have parsed away.” 

(34) It is unnecessary to refer to the other 
cases cited at the Bar. Where a matter is left 
to the discretion of the Court, it is impossible 
to lay down any hard and fast rule. The 
Court has to exercise the discretion on the 
facts of the case and the Court in exercising 
the discretion must follow sound principles of 
law. I have quoted the observations of the 
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masters not because each single observation 
applies to the facts of the case; but to get at 
the principle on which the case should be 
decided. It is well known that observations 
made in a case have reference to the facts of 
the case; but the observations that I have set 
out above are of universal application. They 
are based on broad principles of justice and 
commonsense. 

(35) We are satisfied that in the circum¬ 
stances of the case it would be unjust to set 
aside the grant after such a lapse of time. 
It is quite true that there is no special limit 
of time as to laches. But the determination 
of a case must depend upon the circumstances 
of each particular case and the conduct of the 
person who seeks to set aside a transaction 
after a long period is a circumstance which 
must be taken into account. In this case we 
do not find any reason why Girish did not 
make an application for setting aside the 
grant. No reason has been given as to why the 
petitioner did not take any step before. The 
attesting witnesses are all dead. The manag¬ 
ing executor is dead. He probably, would have 
been able to give valuable evidence as to the 
conduct of Girish and as to whether Girish 
knew about the petition which was then in¬ 
tended to be or was filed, etc. etc. It seems 
to us that it will be extremely inexpedient as 
a matter of law and administration to allow 
this thing to be ripped up at this distance of 
time, when both the opportunities of explana¬ 
tion have gone by and when witnesses have 
passed away. 

(36) On these considerations, we are unable 
to hold that in this case the Court should 
exercise its discretion and revoke the grant, 
though initially the probate proceedings were 
defective. The appeal is allowed and the peti¬ 
tion for revocation of the probate dismissed 
with costs here and below. Certified for two 
counsel. 

(37) HARRIES C. J.: I entirely agree and 
have nothing to add. 

B/V.S.B. Appeal allowed. 
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A. E. Platts, Accused Petitioner v. The State. 
Criminal Revn. Case No. 434 of 1952, D/- 8-7- 
1952. 

Dock Labourers Regulation (1948), Regs. 44, 
2, 55 and 54 — Conviction for breach of Re¬ 
gulations — Hatch on boat engaged in loading 
and unloading ship not properly secured — 
Boat owned by company — Conviction and sen¬ 
tence of Manager qua Manager — Dock 
Labourers Act (1934), Ss. 2(a) and 5(3), 

The work of loading and unloading a 
ship from a boat alongside the ship falls 
within the definition of "process” contain¬ 
ed in S. 2(a) Dock Labourers Act and 
Reg. 2 read with Regs. 55 and 54 of the 
Indian Dock Labourers Regulations, 1948. 

In such a case even though the boat itself is 
not a 'ship*, within the definition of that 
word, failure to secure its hatch would 
create a liability under Reg. 44 read with 
Reg. 55 by reason of its falling within the 
definition of ''process.” The liability would 
primarily be upon the owners of the boat 
and secondly upon their agent or employee 
performing the work of loading and un- 
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loading. Where the owners are a company 
the manager of the company qua mana¬ 
ger cannot be convicted and sentenced for 
the breach of the regulation unless it is 
established that the manager represented 
the Company in the work of loading and 
unloading in the particular instance in 
which the breach complained of took 
place. (Para 2) 

S. C. Talukdar, Tulsi Charan Nath, for Peti¬ 
tioner; Nirmal Chandra Sen, for the State. 

ORDER: This Rule was issued at the instance 
of the Manager of the Calcutta Landing and 
Shipping Co. Ltd. against a conviction and sen¬ 
tence under Regulation 5 of the Indian Dock 
Labourers Regulation, 1948, for beach of Regula¬ 
tion 55 read with Regulation 44. The learned 
Magistrate found that the Company's Cargo Boat 
No. 2 was placed alongside S. S. Rebeverctt on 
18-6-51 when the athwart iron beam of the hatch 
of the boat got displaced as the sling of gunny- 
bales heaved up by the ship's derrick struck the 
beam. Two workers of the Co. working in the 
hatch were injured as a consequence. It is alleg¬ 
ed that the beam of the hatch of the boat was 
not adequately secured. 


(2) Mr. Talukdar has taken us through the 
evidence on the point whether the boat was along¬ 
side the ship and whether the beam in the hatch 
was adequately secured. In view of the order I am 
going to pass, it is undesirable that I should ex¬ 
press any opinion on the facts. Mr. Talukdar has 
contended that the word ‘boat’, namely Corgo 
Boat No. 2, did not come within the definition of 
a ship. The learned Magistrate has himself defi¬ 
nitely stated that it is not within the definition 
of a ship. He has pointed out that the liability 
depends upon the definition of 'process’ in the 
Act and Regulation’ 2 read with Regulations 55 
and 54 of the Regulations. Clearly, anything like 
a boat from which work of loading and unloading 
a ship is going on will come within the definition 
of process if it is alongside the ship and the hatch 
has not only got to be secured in the ship but 
also anything so working alongside the ship, 
pierefore, the learned Magistrate was right in 
law in holding that if the beam in the hatch was 
not adequately secured then liability would fasten 
upon the person responsible for the same. 


Under Regulation 44 responsibility is first of th 

In( ? eed ' Sen P oints out to me the 
tne petition of complaint was filed actually again; 
the Company. Secondly, the responsibility is the 
nLuf i Ag ! nt or J the employee performing th 
Mr k p^f\°. ad t g a . nd u “f oadin *- ^ the Present cas 
diLf k not made res P°nsible either as a 
Agent or as an employee of the Company perfonr 

SonhkTp^' HiS responsibUit y. if any, depend 
P 0 .? bk. bein & a representative of the Compan 
in the present case who shoulders the liability c 

unde?thfrA The . Mana 6 er W Manager is nc 
Companies Act a representative. Th 

nanv fnr^ho tber ^ r , platts represented the coir 
H U? Particular purpose of this liabilit 
wculdhave been determined by the leame 

ordf^H, a , nd ^ has not been done, th 
anrf ti? the learned Magistrate must be set asid 
£L f nt ]* ck t0 ^ so that the poin 

S thS 2f. C i? e h and ’ if necessary, for the decisio 
pobl t be ma y take further evidence. ] 

jgfl HUP** 1 "* that If the learned Magistrat 
pla tts is not a representative the 
Resent proceedings must fall and the learne 

Jgjfi?*?, 7“, be at llbert y to take fresh p« 

b^ th? n^ ablsfc such person 35 “ a y be shown t 
« the proper representative. 


(3f The Rule is made absolute and the case is 
remanded to the learned Magistrate for further 
action in the light of this judgment. 

B/M.K.S. Rule made absolute 
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Tulsibala Rakhit and another, Petitioners v. 
N. N. Khosal, Opposite Party. 

Criminal Revn. Case No. 26G of 1951, D/- 
31-3-1951. 


(a) Criminal P. C. (1898), Ss. 107 and 112 — 
“In manner hereinafter provided." 

The words “in the manner hereinafter 
provided” in S. 107 are essential words 
and the Magistrate cannot discover a 
manner of his own. The manner provided 
is clearly laid down in S. 112. Issue of a 
preliminary notice to show cause apart 
from what is provided under S. 112 is not 
a justified course permitted by the law. 

(Paras 12, 13) 

Anno: Cr.P.C., S. 107 N. 2; S. 112 N. 2. 

(b) Criminal P. C. (1898), S. 107 — Power 
to call lor police enquiry and report. 

The magistrate can make any enquiry 
before he issues the notice for showing 
cause. It is the responsibility of the Magis¬ 
trate to see that public peace or public 
tranquillity is maintained. The Magistrate 
therefore and for that purpose is compe¬ 
tent to use the administrative machinery to 
call for a public enquiry and report before 
issuing the order to show cause (Para 14) 
Anno: Cr.P.C., S. 107 N. 14. 

. r (c > Criminal P. C. (1898), S. 107 — “Is 
informed ’ — Information not complaint. 


- - i \j i is uui a cumpiamt 

and therefore the Magistrate cannot proceed 

under c S ‘ii°? or S - 204 * A Magistrate 
under S. 107 is not required to examine the 

complainant, far less to examine the person 
informed against until at a much later stage 
when he proceeds to act under Section 117. 
Th ® Proceedings before the Magistrate 
under S. 107 become judicial only from the 
stage of enquiry under S. 117. But before 
that stage is reached and before any 

on u? , to - show . cause is issued under S. 112 
all that is required under S. 107 is that the 
Magistrate must be "informed” that a 
person is likely to commit breach of the 
peace. No hard and fast rule can be laid 
down about the quality and character of 

oTZ±°\ 0 J Wh t ich Magistrate should 
r should not act. The Magistrate must 

matter ;fnrf a j vi( ? e discretion in the 
fid it is undesirable to fetter the 
hands of the Magistrate in this respect 

Anno: Cr. P. C., S. 107 N. 3, 6. (Pafa 15) 

d) Criminal p. c. C1898), Ss. 107, 112 - 
Police enquiry and notice — Distinction. 

The Magistrate’s power to call for a 
e "3 U , ,r E and a police report should 
notice t^ S ih ken f0r hls power t0 issue a 

Anno: Cr. P. C, S. 107 N. 14. 15| S? mV” 

■cS Crlm i“‘L C ’ ( . 1898 >* Ss. 107 and 192 - 
S.107. ~ MeanU,e ° f - Pr °eeedings und. 
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Proceedings under S. 107 come within the 
meaning ol the word “case'* as used in 
S. 192. Section 192 does not concern only 
offence. The language of S. 192 does not 
use the word “olTence” deliberately but 
uses the far more general word “case”. 
Section 192 does apply in a proper case to 
proceeding under S. 107 and can be used to 
exercise the right to transfer the proceed¬ 
ings under S. 107. AIR 1949 Cal t>37, D.s- 
sent; Cri. Revn. No. 721 of 1950 (Cal) and 
AIR 1941 Cal 185, Rel. on. 

(Paras 21, 22, 25) 
Anno: Cr. P. C., S. 192 N. 0. 

(f) Criminal P. C. (1898), Ss. 192 (2) and 
529 (f> — .Magistrate not taking cognizance oi 
case — Transfer by — Effect. 

The Statutory condition which must be 
satisfied before any District Magistraie may 
empower any Magistrate of the First Class 
under sub-s. (2) of Section 192 is that 
Magistrate of the First Class must be one 
“who has taken cognizance of any case”. It 
is not any and every Magistrate of First 
Class who can be empowered by the Dis¬ 
trict Magistrate in this respect. Section 
529 (f) contemplates a case where the 
Magistrate who is empowered is a compe¬ 
tent Magistrate under the Code to receive 
the power but who in fact has not been so 
empowered by the District Magistrate. 
There the defect would be cured if the 
proceedings are questioned merely on the 
ground of his not being so empowered by 
the District Magistrate. Where the Magis¬ 
trate has not taken cognizance of the case, 
this defect of jurisdiction cannot be cured 
by the application of S. 529 (f). Case law 
discussed. (Paras 26, 27, 28) 

Anno: Cr. P.C., S. 192 N. 8; S. 529 N. 3. 

<g> Criminal P. C. (1898), S. 529 — “Erro¬ 
neously in good faith”. 

The words “erroneously in good faith” 
in S. 529 do not protect deliberate negli¬ 
gence and wilful disregard of the clear 
provisions of the Code and the binding deci¬ 
sions of the High Court. (Para 31) 

Anno: Cr. P. C., S. 529 N. 5. 

(h) Criminal P. C. (1898), S. 529 — “Merely” 
— Meaning of. 

Section 529 makes it quite clear that the 
proceedings mentioned therein shall not be 
set aside “merely” on the ground of the 
Magistrate not being empowered by law. 
Where there are other grounds on which 
the proceedings are questioned S. 529 can¬ 
not be availed. (Para 33) 

Anno: Cr. P.C., S. 529 N. 1. 

Nalin Chandra Banerjee, for Petitioners: S. C. 
Talukdar with Bibhuti Bhusan Das Gupta, for 
Opposite Party. 
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A. 1. R. 

P. B. MLJKKARJI. J.: This is an application 
in revision against the order ot the Magistrate 
dated the 10th March 1551 drawing up pro¬ 
ceedings under section 107. Cr. P. C. against 
the petitioners who were the second party and 
directing the petitioners to show cause why they 
should not execute the Bond for keeping’peace 
lor a period oi one year. 

(2) me opposite party is a tenant of the 
petitioners. There are many disputes between 
them as landlords ana tenant. Quarrels are 
going on regarding supply of water and electri¬ 
city. Then there are proceedings before the 
Rent Controller for standardisation of rent. The 
petitioners have also brought a suit for damages 
before the Third Court ot the Munsif at Alipur 
and another Title Suit before the same Court. 

(3) Against this background of litigation and 
dispute rnc allegation oi me opposite party be¬ 
fore the Magistrate was that the petitioners 
were creating nuisance and were abusing and 
insulting the opposite party with filthy language 
and were threatening him with acts of violence. 

(4) There was a Police enquiry finally re¬ 
sulting in the proceedings under section 107 
against the petitioners. 

(5) The main point urged before us is one 
of law. The Magistrate’s order of the 10th 
March 1951 passed by Mr. F. M. Sanyal, First 
Class Magistrate at Alipur. drawing up pro¬ 
ceedings against the petitioners is challenged 
on the ground of being illegal and unjustified 
under the Criminal Procedure Code. It is con¬ 
tended also that .Mr. Sanyal did not take cogni¬ 
zance of these proceedings under section 107. 
Cr. P. C. and therefore had no jurisdiction to 
make the order of the 10th March, 1951. That 
order of the loth March 1951 apart from direct¬ 
ing the petitioners to show cause transferred 
the case to Mr. S. L. Banerjee another First 
Class Magistrate before whom the cause was 
to be shown. Such transfer is contended to be 
also illegal under the Criminal Procedure Code. 

(6) In order to appreciate these points it is 
necessary to examine and set out certain facts 
in this connection because the substance of the 
argument rests on the nature and character of 
the procedure that should be followed under 
section 107. Cr. P. C. and the right to transfer 
cases by Magistrates under section 192, Cr. 
P. C 

(7) The petition by the opposite party was 
filed on the 28th September 1950. An order 
was made by Mr. S. K. Ghosh, S. D. O., Alipur. 
on the 21st November, 1950, and by that order 
a notice was issued directing the petitioners 

“To show cause on 20-12-50 as to why they 

should not be bound down under section 107. 

Cr. P. C. to keep peace.” 

That bears th rt title as a “Notice under section 
107. Cr. P. C.” It recites the petition of the op¬ 
posite party and the report of the Metiabmz 
Police as well as the apprehension that there 
may be a serious breach of peace at any moment 
and finally gives directions to show cause in 
the t^rms indicated above. After adjournment 
on the 20th December 1950 the matter came 
up on the 10th March 1951 when as I have 
indicated above Mr. F. M. Sanyal the First 
Class Magistrate at Alipur again passed an 
order directing the petitioners to show cause 
why they should not be ordered to execute a 
Bond of Rs. 100/- each with on° surety of the 
like amount for keeping peace for the period 
of one year. By this order not only was cause 
asked to be shown but as I have said the case 
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was also transferred to Mr. S. L. Baiiv.*rjee 
another First Class Magistrate beiore wiiom 
the cause was to be shown and who was asked 
to dispose it of. 

(8) The argument now will become dear on 
these facts. 

(9) It is said that the first notice of Mr. S. 
K. Ghosh, S. D. O. Alipur, dated the 21st Nov¬ 
ember, 1950 having been issued to show cause 
there is no procedure which justilies a tun tier 
order on tb*> 10th March 15)31 by Air. Sanyal 
the First Class Magistrate to show cause again. 
That is said to be a procedure not recognised 
under section 107, Cr. P. C. Then the order oi 
transfer of the case by Air. Sanyal to Air. Ba- 
nerjee is said to be illegal under the Criminal 
Procedure Code. 

(10) The argument raises questions of consi¬ 
derable importance. 

(11) Section 107, Cr. P. C. provides that when 
the specified Class of Magistrates is informed 
that any person is likely to commit a breach of 
peace or disturb public tranquillity or to do any 
wrongful act that may probably occasion a 
breach of the peace or disturb the public tran¬ 
quillity that Magistrate if in his opinion there 
is sufficient ground for proceeding may in the 
manner provided in the Statute require such 
person to show cause why he should not be 
ordered to execute a Bond with or without sure¬ 
ties for keeping peace for a period not exceed¬ 
ing one year as the Magistrate thinks fit to 
fix. If the Magistrate proceeds then he may 
proceed “in the manner hereinafter provided”. 
The manner that is provided is laid down in 
Section 112, Cr. P. C. That section provides 
that when a Magistrate acting under section 
107, Cr. P. C. deems it necessary to require any 
person to show cause under such section shall 
make an order in writing setting forth the sub- 
stance of the information received, the amount 
°; . th0 4 B ? nd to ^ executed, the term for which 
11 i s t° be force, and the number, character 
and class of sureties (if any) required. 

J 12 ’ by that lest the notice issued by 

C I h0S u S * D ’ °- Ali P m \ directing the 
petitioners to show cause is dearly illegal. It 

*!*!“} S lu tG . the a ? ,ount of the Bond to bo 

A 1 * tern ? for which it is to be in 

siireUes'if^any'reqtjired Chararter “ n<1 Class 

t0 ,8®* round this difficulty it 
vas , contended on behalf of the opposite nartv 
that this notice of Mr. S. K Ghosh S D n 
Ahpur, dated the 21st November, l&O.tvS' not 
a notice under section 112, Cr. P. C but a’kSnH 
of a preliminary notice under section 107 Cr 
P. C.- To my mind Section 107 Cr p r a™ 
not contemplate issue of any piliminw^notS 

s*~ »• 

are e W srentiai n wL mann / r ( A ereinafter Provided” 

laid down £ sStion^refp 1 ^ t* clea J ly 
Preliminary notice “to show caus£ apart® fro£ 
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what is provided under section 112. Cr. r. C 
dots not appear to me to be a justified course 
permitted by the law. Section 107, Cr. P. C. 
does however give a discretion to the Magistrate 
in the sense that lie ‘'may” require the person 
to show cause. He may choose to exercise his 
discretion to require such person to show cause 
or he may not. But when he does exercise 
that discretion ana dees decide that he wiii 
issue a notice to show cause then that notice to 
show cause must be a notice which satisfies 
the requirements of Section 112, Cr. P. C. 

(14) Tli? procedure under section 107, Cr. P 
C. should be clearly understood. The Magis¬ 
trate on receipt of information may in the man¬ 
ner provided call upon the person informed 
against to show cause. Tiiat can only be done 
under section 112, Cr. P. C. The Magistrate 
can make any enquiry before he issues tile 
notice for showing cause. It is the responsibi¬ 
lity of the Magistrate to see that public peace 
or public tranquillity is maintained. The Ma¬ 
gistrate therefore in my view and for tiiat pur¬ 
pose is competent to use the administrative 
machinery to call for a police enquiry and re¬ 
port before issuing the order to show cause. 
When he does issue the order, that order must 
satisfy the tests of Sections 107 and 112. Cr. 
P. C. 

(15) A petition under section 107, Cr. P. C. 
is not a complaint and therefore the Magistrate 
cannot proceed under section 2t)2 or Section 204. 
Cr. P. C. A petition under section 107, Cr. P. 
C. is not to be treated as a complaint. A Magis¬ 
trate under section 107, Cr. P. C. is not required' 
to examine the complainant far less to examine 
the person informed against until at a much 
later stage when he proceeds to act i»;der sec¬ 
tion 117, Cr. P. C. The proceedings before the 
Magistrate under section 107 Cr. P. C. become 
judicial only from the stage of enquiry under 
section 117, Cr. P. C. But beiore that stage is 
reached and before any notice to show cause 
is issued under section 112, Cr. P. C. all that is, 
required under section 107, Cr. P. C. is that' 
the Magistrate must be “informed’’ that a per¬ 
son likely to commit breach of the peace 
No hard and fast rule can be laid down about 
the quality and character of information on 
which the Magistrate should or should not act 
The Magistrate must be left free with a wid* 
discretion in the matter and it is in my opinion 
undesirable to fetter the hands of the Magistrate 
in this respect. 

. (16) A° the Procedure that is laid 

1 d ,° ! n ) A y th f Code it is necessary to observe 
that the order under section 112 Cr P C 

™' d b M . sei 'y ed _ in _ i the manner laid down in 

fo holri an 3 ’™ F ‘ - P ‘ C ' , Then the Magistrate is 
enquiry as to “the truth of the in- 

VnT tn t n h Up0n u W i' ch u aclion has be ‘ n taken” 
and to take such further evidence as mav ap- 

peai necessary as laid down in Section 117, Cr. 

V c. V s ls the sta g e of judicial enquiry un- 
derSectmn 107. Cr. P. C. and th<* procedure 
then approximates to conduct of trials and re- 
cordlng of evidence in Summons Cases. The 

reds th p ® *rcAnd hed - When th " Magistrate di¬ 
ns Cr^P^d A® glVe secuntv under section 
fnr'b-ll - • .u lf 11 ls Proved that it is necessarv 

Peace * hat tho P erson in respect 

BmS %h h M nq - U I ry * 1S ? iade sh0llld ^ecute o 
u lf - The Magistrate shall make an order it 
it is so necessary to discharge such person un- 
der section 119 . Cr. P. c. when he S s thSl 


312 Calcutta 


A. I. R. 


Tulsidala V. N. X. Khosal (P. B. Mukliarji J.) 


it has not been proved that it is so necessary. 
That in brief is the simple and clear procedure 
laid down under the Criminal Procedure Code. 

(17) The Magistrate’s power to call for a 
police enquiry and a police report should not be 
mistaken for his power to issue a notice to show 
cause without complying with Section 112. Cr. 
P. C. The decision of the Allahabad High 
Court in — ‘Laxshmi Narain v. Emperor*, 34 
Cri. L. J. 42 (All) is not an authority for the 
proposition that a Magistrate if he decides to 
issue a notice to show cause then that notice 
to show cause can be given in utter disregard 
of the provisions of Section 112, Cr. P. C. 

(18) 1 am therefore bound to hold that the 
notice to show cause by Mr. S. K. Ghosh under 
.section 107, Cr. P. C. dated the 21st November 

1950 does not satisfy the requirements of the 
Statute. I hold therefore that such n tice i' 
illegal and must be set aside. 

(19) Then the question arises dois the sub¬ 
sequent order of Mr. Sanya! of the 10th March 

1951 to show cause, which docs satisfy the re¬ 
quirements of Section 112. Cr. P. C. cure that 
initial defect. This question involves the con¬ 
sideration of the extent of the right to transfer 
a case under section 192. Cr. P. C. There is a 
good deal of confusion on this branch of the 
subject and it appears to me to be necessary 
to refer to certain decisions on this point. 

*20) The main argument of the petitioner on 
this branch of the case is that Section 192, Cr. 
P. C. does not at all apply to proceedings under 
section 107, Cr. P. C. The refrain of this argu¬ 
ment is that Section 192, Cr. P. C. refers to 
cases of which the Magistrate has taken ’‘cog¬ 
nizance for enquiry or trial”. It is said that 
the proceeding under section 107, Cr. P. C. may 
be a "Case” but there can be no cognizance for 
enquiry or trial for such a proceeding. 

(21) But enquiry has a very wide connotation 
under the Criminal Procedure Code and in¬ 
cludes every enquiry other than a trial con¬ 
ducted under the Code by a Magistrate or a 
Court. That is the meaning given to "enquiry” 
under section 4 (1) (k), Cr. P. C. I am of the 
opinion that proceedings under section 107. Cr. 
P. C. do come within such meaning of the word 
"enquiry”. In fact Section 117, Cr. P. C. in 
this connection does use the word “enquiry”. 
It is quite true that the word used in Section 
192, Cr. P. C. is "case” and not "olTence”. There 
can in my view be no doubt that proceedings 
under section 107, Cr. P. C. come within the 
meaning of the word “case” as used in Section 
192. Cr. P. C. 

(22) Then the attack is made on the basis of 
the word “cognizance”. It is argued that cog¬ 
nizance can only be taken of an offence and 
not of a case. Reliance is placed on the obser¬ 
vation of Sen J. in — 'Pran Krishna v. Sham- 
sundar’, 54 Cal W N 228 where the learned 
.Judge was dealing with proceedings under sec¬ 
tion 133. Cr. P. C. At page 231 of the report of 
that case the learned Judge observes: 

"Apart from the title of these parts of the 
Code the wording in Section 190 itself makes 
it clear. It deals with a case of which cog¬ 
nizance has been taken. Now cognizance can 
only be taken of an offence. Section 190 is 
one of the sections which deal with the man¬ 
ner in which cognizance may be taken of an 
offence. It is clear therefore that Section 192 
concerns offence ” 


With great respect to the learned Judge we 
are unable to agree with the view that Section 
192. Cr. P. C. concerns only offence. The lan¬ 
guage of Section 192 does not use the word 
"oirence” deliberately but uses the far more 
general word "case”. 

(23) A Division Bench (K. C. Das Gupta J. 
and P. N. Mukherjee J.) of this Court in the 
unreported decision in — ‘Jubbar Mondal v. 
Tarak Chandra Ghosh’, Cri. Revn. No. 721 of 
1950 (Cal) where judgment was delivered on 
the 7th February 1951 came to the conclusion 
that the question whether section 192, Cr. P. C. 
authorises transfer of proceedings under sec¬ 
tion 145, Cri. P. C. was well settled by the 
authority of the decision in the case of — ‘Sa- 
tish Chandra v. Rajendra Nath’, 22 Cal 898. On 
ihc* decision of Sen J. that Bench observed: 

"The learned Judge did consider Section 192, 
Cr. P. C. and hold that Section 192, Cr. P .C. 
deals with transfer only of oirences. His 
attention however was not drawn to the seve¬ 
ral Division Bench decisions following the 
decision in the case in — ‘22 Cal 893’ referr¬ 
ed to above. We ore bound to follow the 
decision in the case reported in — 22 Cal. 898’ 
which as already stated has been followed 
in a number of cases and has settled the law 
in a particular way.” 

I respectfully agree with this view of the Di¬ 
vision Bench of Section 192, Cr. P. C. 

(24) In my judgment Section 192 refers not 
only to taking cognizance of offences but of 
cases of which cognizance has been taken. The 
language used in Section 192, Cr. P. C. is much 
wider in its character in respect of cognizance 
than that which has been employed in Section 
190, Cri. P. C. It appears to me that it will be 
anomalous to give to the word “cognizance” in 
Section 192. Cr. P. C. any technical and nar¬ 
row significance and to confine it only to what 
are known as “oflences.” The context of S. 
192 having used the word “case” justifies wider 
meaning being given to the word "cognizance”. 
It must be observed that the expression "cog¬ 
nizance” has not been defined in the Criminal 
Procedure Code. It is quite true that Section 
190(1) of the Code refers to cognizance of of¬ 
fences. But I do not see how that can be taken 
to mean that wherever the word “cognizance” 
is used in the Code it should only mean cogni¬ 
zance in respect of ofTences specially when the 
context of Section 192, Cr. P. C. uses the word 
“case” and not “ofTence". This view that i 
take also finds support from the decision of 
Edgley J. in — ‘Hafizar Rahman v. Aminal 
Haque*. ILR (1941) 1 Cal 67 where the learned 
Judge has exhaustively dealt with the previous 
authorities on the point. It is unnecessary for 
me to repeat them here. 

(25) I am therefore of the opinion that Sec. 
192 Cr. P. C. does apply in a proper case to 
proceeding under section 107 Cr. P. C. and can 
be used to exercise the right to transfer the 
proceedings under section 107 Cr. P. C. I 
therefore overrule the argument put forward 
on behalf of the petitioners that Section 192 
Cr. P. C. does not at all apply to proceedings 
under section 107 Cr. P. C. 

(26) But the difficulty of the petitioners does 
not end there. Mr. Sanyal is not Magistrate 
who had taken cognizance of this case. Now 
sub-section 1 of section 192 Cr. P. C. permits 
a Subdivisional Magistrate to transfer such 
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case to any Magistrate subordinate to him. would be justified in laying down a different 

But here Mr. S. K. Ghosh. S. D. O., Alipur Rule.” 

did not make such a transfer to Mr. Sanyal. Three cases were referred in that decision. 

In fact it was Mr. S. K. Ghosh who had One is of — ‘Kishorilal v. Srinath’, 36 Cal. 
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In fact it was Mr. S. K. Ghosh who had One is of — ‘Kishorilal v. Srinath’, 36 Cal. 
taken cognizance of this case under section 370 , a t p. 373: the second is — Dasarath Rai 
107 Cr. P. C. Then it is contended on behalf v . Emperor’. 36 Cal 369 and the last one is 
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IV/ r. Aiwii li cuiiiciiucu un uendiL v Jbmperor, cal 809 ana me last one is 
of the respondent that Mr. Sanyal was em- — Bhika Hossain v. Emperor’. 39 Cal 1041. 
powered by the District Magistrate under sub- — Kishorilal Rov’s case’ apoarentlv proceeded 
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powered by the District Magistrate under sub¬ 
section 2 of Section 192 Cr. P. C. That in my 
opinion is quite an untenable argument on the 
[facts of this case. In rny view, one of the 
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on the assumption that the Magistrate had the 
necessary power. In — ‘Dasarath Rai’s case’ 
the point was not raised in the form that has 
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statutory conditions which must be satisfied been raised here as the observations of the 
before any District Magistrate may empower learned Judges at page 252 of the Report 
any Magistrate of the First Class under sub- show. The case really proceeded on the right 
section 2 of section 192 Cr. P. C. is that of the Joint Magistrate to hear appeal from 
Magistrate of the First Class must be one “who the Sub-Deputy Magistrate and on the basis 
has taken cognizance of any case". It is not that in such appeal the point was not taken, 

any and every Magistrate of First Class who The case of — ‘Bhika Hossain’ in 39 Cal 1041 

I can be empowered oy the District Magistrate rather said that section 529 (f) did not in that 
jin this respect Mr. Sanyal is no doubt n case confer jurisdiction on the Deputy Magis- 
liktf 1 ° * . F * irs f CIas ? but he is not trate to make the order. The authority of — 

/* 7 \nn cognizance of this case. ‘Ram Krishna Sinha v. Emperor*. 42 Cal W N 
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rnrpH hv th?° f J , ur L sdl ?. tl0n can be undoubtedly a defect of jurisdiction which may 
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Magistrate not empowered by law to transfer V f . 

a case under section 192 “erroneously in good ♦u ( 3 a ) T I . c ? ns 4 lder l } im P™per on the part of 
faith” does so transfer the proceedings shall t a he fU Magl f. trale ^ Y*ere they are told by the 
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his not being so empowered. certain step is illegal that they would still 

(28) The oresent racA ic nnf tvt • continue to follow that illegal procedure which 
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happened is that thifpower wa exercised in he W pr ° cedure , laid down in 

favour of a Magistrate who hTn the Criminal Procedure Code and by the inter- 

taken cognizance of the case Scot «, P i' e f ,10 ? f of ( th ' s H,gh Court. It is the duty 

529 (f) contemplates in my view S tlJ t u an l the Cri ? inal Courts of 

case where the Magistrate who is empower. hv l to follow the procedure prescribed 
ed is a competent Magistrate under the P Code ' w m rfn ? eie r S i "° ,aw not even Section 
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however is unnecessary in this case. Here the 
proceedings are questioned on other grounds 
also and that is whether Mr. S. K. Ghosh the 
S. D. O. of Alipur having already issued a 
notice to show cause on the 21st November 
1950 which is illegal, Mr. Sanyal who had not 
taken cognizance of the case could issue again 
another notice on the 10th March 1951 to show 
cause. 

(33) Section 529 Cr. P. C. makes it quite clear 
that the proceedings mentioned therein shall 
not be set aside “merely” on the ground of 
the Magistrate not being empowered by law. 
Where there are other grounds on which the 
proceedings are questioned as here. Section 529 
Cr. P. C. cannot be availed. 

(34) I therefore hold that Section 529 (f» 
Cr. P. C. cannot be attracted on the ground 
that the Magistrate in this case has not acted 
“erroneously in good faith” nor are the pre¬ 
sent proceedings questioned “merely” on the 
ground of the Magistrate not being empowered 
by law. 

(35) In the view that I take and for the 
reasons I have slated the entire proceedings 
in this case after cognisance was taken by Mr. 
S. K. Ghosh, S. D. O.. Alipur and fr 

stage he issued the illegal notice under S. 107 
Cr. P. C. on the 21st November 195U to show 
cause are illegal and unjustified and must be 
set aside. 

(36) In the result I make the Rule absolute. 
The petition of the opposite party under 
Section 107 Cr. P. C. should be dealt with 
according to law as indicated above, unless the 
Magistrate considers that there is now. about 
a year after the petition, no likelihood of 
breach of peace in which case he will refuse 
to issue notice under section 112 Cr. P. C. to 
show cause and to take any further steps on 
the petition. 

(37) GUHA J.: 1 agree. 

B/D.H. Rule made absolute. 
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Amarendra Chandra, Petitioner v. Narendra 
Kumar Basu and others, Opposite Party. 

Civil Rule No. 3135 of 1951, D/- 28-3-52. 

(a) Constitution of India, Art. 226 — Writ 
of ‘quo warranto* — Offices of members of 
Managing Committee of school — Writ does 
not lie in respect of such offices. 

Even though a small section of the 
public, viz. the students and their guar¬ 
dians are interested as such in the school 
that fact does not bring the offices of the 
members of the Managing Committee of 
the school within the category of offices 
which can be described as offices of a 
public nature and, therefore, the offices 
held by the members of the Managing 
Committee are not offices in respect of 
which a writ of ‘quo warranto’ lies. 

(Para 5) 

Anno: C. P. C., Appendix III, Constitution of 
India, Art. 226 N. 14. 

(b) Constitution of India, Art. 226 — Parties 
— Application for writ of ‘quo warranto* 
against members of Managing Committee of 
school — Object of application to get decla¬ 
ration that approval given to Committee by 
University is invalid — Application is not 
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maintainable without University being party 
to it. (Para 7) 

Anno: C. P. C.. Appendix III, Constitution of 
India, Art. 226 N. 14. 

Kalyan Kumar Bose, B. Das and Kamjit 
Mukhcrjee, for Petitioner; Binayak Banerjee 
with Anil Kumar Das Gupta, for Opposite 
Party. 

KiljilRENCES: Courtwar/Chronological/ Paras 
i 45) 49 Cal WN 658: (AIR 1945 Cal 249) 5 

(1863) 8 LT 458 4 

(1851) 17 Q3 149: (117 ER 1238) 5 

ORDER: This is an application under 

Art. 226 of the Constitution for a Writ in the 
nature of ‘Quo Warranto’ calling upon the 
lespondents to exhibit the authority under 
which they are functioning and acting as the 
members of the Managing Committee of a 
school in South Calcutta known as the Chakra¬ 
beria High School and for an injunction res¬ 
training them from functioning as such. 

(-) The petitioner is the father and guardian 
of two students of the said Chakraberia School 
which is located at 93, Bakulbagan Road and 
at 23/1 Chakraberia Road, South Calcutta. It 
in the petition that at a meeting of 

the - .5 of the students of the said school 

held o.'i 14th May 1950 a Managing Committee 
of the school was constituted in accordance 
with the Revised School Code which it is said 
was framed by the Calcutta University under 
In lian Ui rsities Act (Act VIII (8) of 
1904). It is alleged that the respondents have 
constituted themselves into a rival Managing 
Committee and have wrongfully obtained the 
approval of the University in terms of Rule 6 
ol tiie Revised School Code although the con¬ 
ditions precedent which must exist before the 
University can validly grant its approval did 
not in fact exist. 

rhe petitioner challenges the rights of the 
re pondenis to be in u«i»ce as members of 
the Managing Committee on the ground that 
the approval granted by the University has not 
been validly given in accordance with Rule 6 
of the Revised School Code. It appears that 
the Managing Committee constituted by the 
respondents was formed on the 3rd September 
1950, the approval of the University was asked 
for on or about the 13th September 1950 and 
the University g ted its approval on the 18th 
September 1950. It appears further that the 
Managing Committee of this-school is consti¬ 
tut'd not according to the provisions of the 
Revised School Code but the members of the 
Managing Committee are elected bv the 
General Committee of the South Suburban 
School, another well-known School in South 
Calcutta, and the members of the Committee 
formed by the respondents were so elected by 
the General Committee of the South Suburban 
School. 

(3) Mr. Binayak Banerjee, the learned 
Advocate for the respondents has contended 
that the offices held by the respondents not 
being statutory offices nor being offices of a 
public nature this application for a writ of 
•Quo Warranto’ is not maintainable. 

(4) In Halsbury’s Laws of England, Vol. 9, 
Paragraph 1374, page 805 it is pointed out that 
formerly the remedy of ‘Quo Warranto’ was 
confined to cares of usurpation upon the Crown 
directly but later cases have extended the 
remedy in respect of offices of a public and 
substantive nature which are created by or 
under a statute or under Charter grant¬ 
ed by Crown. It is further pointed 
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out that a Writ refused in respect 
of the office of a master of a hospital 
and tree school, which institution was a private 
charitable foundation and the right of appoint¬ 
ment to offices therein was in governors who 
were private and not public functionaries and 
it was immaterial that a Charter of Incorpora¬ 
tion for the Institution had been granted by 
the Crown. The wiic also does not lie for the 
purpose of trying the validity of an election to 
a fellowship of a college nor does it lie in 
respect of the office of a Surgeon or Physician 
of a hospital founded by private persons and 
aftenvaids incorporated by Act of Parliament, 
(Footnote (d), page 805) nor in respect of the 
oifice of a committeeman of the Licensed 
Victuallers’ Association. — ‘Ex parte Abel 
Smith’, (1863) 8 LT 458. 


(5) Reliance has been placed on behalf of 
the petitioner on the case of — *R. v. Guardians 
of St. Martin’, (1851) 17 QB 149 to show that 
if the office is one in which the public has an 
interest, a wiit will lie, no matter whether the 
office is created by Statute or not. In the case 
of — ‘Ashgar Ally v. Birendra Nath’, 49 Cal 
WN 658 at p. 670, Gentle J. considered the 
case of — 'R. v. St. Martin’s Guardians* and 
referred to certain passages in the judgments 
of Lord Campbell C. J., Patterson J. and 
Erie J. to show what is meant by an office of 
a public nature. He came to the conclusion 
that the office of the Chief Engineer who was 
appointed under the provisions of the Calcutta 
Municipal Act which conferred power on the 
Calcutta Corporation to make appointments of 
some of its officers, satisfied the tests laid down 
m the case of — *R. v. St. Martin’s Guardians’ 
and so a Writ would lie in respect of the office 
or the Chief Engineer. Mr. Justice Gentle 
referred to certain other cases where the writ 
was issued but pointed out that the oifices in 
the cases concerned were prescribed by 
statutes. 
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to me that there is no substance in this con¬ 
tention. The respondents have been elected by 
the General Committee of the South Sub¬ 
urban School and rightly or wrongly the Uni¬ 
versity has approveu 01 tne managing Com¬ 
mittee composed of the respondents. If there 
had been in fact no approval even then the 
election of the respondents would not be ren¬ 
dered invalid, but only the acts of the Manag¬ 
ing Committee might r.ot have been recognised 
by the University so long as approval was not 
actually granted. The Circular Mo. s/355/ 
M.C. which is printed at page 30 ol the Hand¬ 
book containing the Revised School Code indi¬ 
cates that the granting of approval is not a 
condition precedent to the Managing Commit¬ 
tee functioning as such. If the aoproval is 
8 ‘yen at a future date there is sufficient com¬ 
pliance with Rule G of the Code. 

If the University had refused to grant its 
appiovai to this Managing Commiltee there 
might have been some force in the argument 
that the respondents had no right to be in 
othce but when the fact remains that the Uni¬ 
versity did grant its approval to this Commit- 
tee but the approval turns out to be defective 
oi invalid, I fail to see how it can be said that 
tne respondents have no right to be in office 
;,L appea . rs me so long as the University 
nnw r efuse l ? approve of this Committee 
and pending such approval the respondents 
have every right to remain in office. 
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Ajayananda Paul and others, Plaintiffs v. 
The Indian Homoeopathic Medical Association, 
Defendant. 

Original Suit No. 3680 of 1949, D/- 26-3-1952. 

(a) Houses and Kents — West Bengal Pro- 
raises Kent Control (Temporary Provisions) 
Act (38 of 1948) S. 12(3) — Chief Judge in 
appeal fixing increased rate of rent — Revi¬ 
sion to High Court — Operation of order of 
Chief Judge stayed — High Court ultimately 
holding that it has no jurisdiction — Stay 
order held nullity — Tenant not making de¬ 
posit of rent at increased rate according to 
order of Chief Judge — There is ipso-facto 
determination of tenancy. 

The Chief Judge of the Small Cause 
Court by his order dated 19-4-1949 increas¬ 
ed the standard rent fixed by the Rent 
Controller. The tenant moved the High 
Court in revision and obtained an ad-inte- 
rim order on 13-5-1949 for stay of the ope¬ 
ration of order fixing the standard rent. 
The stay order continued till 16-12-1949 
when the High Court ultimately discharg¬ 
ed the rule on the ground that it had no 
jurisdiction to entertain the revision. In 
the meanwhile on 13-9-1949 the landlord 
gave notice to the defendant tenant to 
vacate forthwith on ground that the 
tenancy had determined ipso-facto by rea¬ 
son of defendant’s failure to pay or de¬ 
posit rent for three consecutive months 
(viz. April, May and June 1949) in accord¬ 
ance with S. 12(3) of the W. B. Act, 38 of 
1948. The landlord brought a suit for 
ejectment on 15-9-1949. 

Held that (1) the ad-interim stay was 
not an order made in the illegal exercise 
of Court’s jurisdiction but it was a case 
where there was no jurisdiction at all. 
(Distinction between two classes of cases 
pointed out). (Para 13) 

(2) The only limitation on the doctrine, 

that every order of a Court passed without 
any jurisdiction is void, is that the Court 
is given the power to decide whether it 
has that jurisdiction or not and an order 
so deciding is not void even though the 
decision is that the Court has no jurisdic¬ 
tion. (Para 14) 

(3) The order of 16-12-1949 was an order 

which must have retrospective effect, be¬ 
cause the decision that the Court had 
no jurisdiction must mean that any order 
made prior to the decision was also with¬ 
out jurisdiction. (Para 16) 

(A) The defendant chose a procedure 
which was without any jurisdiction. A 

party before a Court whether he takes a 
point of law or a point of fact does so at 
his peril. It was on the defendant’s peti¬ 
tion that the interim order was obtained 
and then finally it was found that the 

whole proceeding by revision which the 

defendant had invoked was one without 
jurisdiction. The defendant could have 
deposited the higher rent as standardised 
by the Chief Judge even when it had filed 
the petition for revision and thus avoided 
the statutory forfeiture. (Para 22) 

(5) But even assuming that an interim 
stay was valid, then the plaint would not 
be regarded as presented even on 15-9- 
1 949 and could only be treated as a plaint 
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instituted on the 16-12-1949. In that event 
also the defendant had no defence, be¬ 
cause on 16-12-1949, the statutory forfei¬ 
ture had worked itself out and was com¬ 
plete as pleaded in the plaint, on the 
very day the Court declared itself with¬ 
out jurisdiction. (Para 23) 

(6) The tenancy must be regarded as 
determined ipso-facto under S. 12(3) of 
the Rent Act of 1948. (Para 25) 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (38 of 1948) Ss. 12(1) (c) and 2(2) — 
“Controller” in S. 12(1) (c) does not include 
Cliief Judge — S. 12(1) (c) has no application 
when order fixing standard rent is one passed 
by Chief Judge, Small Cause Court. 

(Para 23) 

(c) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (17 of 1950) S. 20(2) — Applicability — 
Essentials. 

In order to attract sub-sec. (2) of S. 
20 , it is not enough to show that the state¬ 
ment in the tenant’s application was made 
designedly or with gross negligence. It 
must also be shown that the statement was 
calculated to prevent the landlord from 
receiving payment from the Controller. 

(Para 30) 

A misstatement in the tenant’s applica- 
f ion for deposit of the rent will not make 
the deposit invalid under the Act but will 
entail the special consequences as are at¬ 
tached to it by the specific provisions of 
the statute. There should be no more 
penalty than the express penalty specified 
in the statute. (Para 30) 

S. Burman, for Plaintiffs; R. Bagchi, for De¬ 
fendant. 

REFERENCES: Courtwar/Chronological/ Paras 
(’12) 16 Cal WN 447: (14 Ind Cas 380) 20 

(’15) 19 Cal WN 84: (AIR 1915 Cal 49) 19 

(’21) 48 Cal 138: (AIR 1921 Cal 34 FB) 13 

C25) AIR 1925 Cal 907: (53 Cal 166 FB) 20 

(’37) 41 Cal WN 396: (AIR 1937 Cal 88) 19 

(’39) 43 Cal WN 659: (AIR 1939 Cal 430) 19 

(’43) 47 Cal WN 186: (AIR 1943 Cal 319) 13 
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(1840) 10 Sim 617: (59 ER 755) 18 

(1841) 4 Beav 1: (49 ER 237) 13 

(1844) 7 Beav 514: (49 ER 1165)' 18 


JUDGMENT: This is a suit instituted on the 
15th day of September, 1949, against the defen¬ 
dant for the recovery of possession of premises 
No. G3, Upper Circular Road, Calcutta, and for 
certain other reliefs by way of arrears of rent 
and mesne profits. The suit was originally 
instituted by one Kanai Lai Paul against the 
Indian Homoeopathic Medical Association which 
is a society registered under Societies Registra¬ 
tion Act. The case of the plaintiff was that the 
defendant was a monthly tenant of premises 
No. 63, Upper Circular Road at a monthly rent 
of Rs. 178/4/6 inclusive of taxes from Decem¬ 
ber. 1948. which was increased to Rs. 326/9/- 
by an order of the Chief Judge of the Small 
Cause Court, Calcutta. 

(2) The cause of action pleaded in the plaint 
for eviction is ipso-facto determination of this 
tenancy under sec. 12(3) of the West Bengal 
Premises Rent Control Act, 1948. In order to 
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aDoreciate the point of ipso-facto determination 
in P this case it is necessary to set out the fact of 
increase of rent made by the Additional Rem 
Controller and thereafter by the Chief Judge 
he Small Cause Court. By an orcier of the 
30th November. 1948. the Additional Rent Con- 
iroller increased the rent to Rs. 196/- per month 
with effect from August, 1948. There was an 
anneal by the landlord against that order to 
the Chief Judge of the Small Cause Court, Cal¬ 
cutta The Chief Judge by his order, dated the 
19th April, 1949, increased the rent still further 
and standardised it at Rs. 275/- per month with 
effect from August, 1948 and Rs. 326/9/- per 
month with effect from December 1948. The 
main and only cause of complaint of the plain¬ 
tiff is that the defendant failed to pay rent at 
the increased rate ordered by the Chief Judge. 

(3) The plaintiff’s case is that a sum of 
Rs. 979/11/- became due as arrears of rent for 
three consecutive months of April. May and 
June, 1949 by reason of the order of the Chief 
Judge increasing the rent. The plaintiff on the 
13th September. 1949. through his solicitors gave 
notice to the defendant to vacate forthwith as 
the tenancy had been determined ipso-facto by 
reason of the defendant’s failure to pay or de¬ 
posit rent for three consecutive months in ac¬ 
cordance with the provisions of the West Ben¬ 
gal Premises Rent Control Act, 1948. 

(4) The original plaintiff died on the 31st 
October, 1950, and the present plaintiffs, the 
executors under the will of the deceased plain¬ 
tiff, have been substituted by an order of this 
Court, dated the 15th March, 1951. 

(5) The written statement of the defendant 
association contends that there has been in fact 
no ipso facto determination as alleged or at all. 
The defendant also pleads that on the 13th May, 
1949, the defendant moved this Court on the 
Appellate Side in its revisional jurisdiction 
against the order of the Chief Judge and ob¬ 
tained a Rule and an ad-interim order staying 
operation of the Chief Judge’s.order. In those 
circumstances, the defendant submits in the 
written statement that the plaintiff has no cause 
of action against the defendant. The written 
statement was filed on the 3rd November, 1949. 

(6) The issues raised by counsel for the defen¬ 
dant and accepted by counsel for the plaintiff 
are: 

1. Has the defendant failed to pay or de¬ 
posit in accordance with the provisions 
of the Rent Control Act of 1948 the rent 
payable by it for three consecutive 
months of April, May and June, 1949? 

2(a) If so, has the tenancy been determined 
ipso-facto within the meaning of sec. 12 
(3) of the Rent Act of 1948? 

(b) If so, is the defendant entitled to any 
relief under the Rent Act of 1950? 

3. To what reliefs, if any, are the plaintiffs 
entitled? 

(7) On behalf of the plaintiffs Jagadindu 
Paul, one of the plaintiffs, has given evidence. 
On behalf of the defendant association its Sec¬ 
retary, Manindra Chandra Laha has given evi- 
aence There is an admitted brief of documents, 
marked as Ex. A in these proceedings. The rent 
challans also have been exhibited in tViis suit 
on behalf of the defendant. 

n- 8 !** Is common ground that rents at 
Sf* lf 6/ ; P er month had been deposited with 
me Rent Controller regularly throughout the 
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period in dispute. The rate of Rs. 196/;* was 
fixed by the order of the Rent Conlioilei on 
the 30th November, 1948. taking e ? e ^. 

August. 1948. After the date of the institution 
of the suit on the 15th September 1949, the 
defendant has regularly and throughout paid 
or deposited with the Rent Controller rent at 
this rate of Rs. 196/- per month. i%o objection 
on that ground is taken by or on behalf of the 
plaintiffs. What is said is that tne defendant 
failed to pay the standard rent as fixed by the 
Chief Judge on appeal and that failure con¬ 
tinued for the three consecutive months men¬ 
tioned in the plaint leading to the statutory 
forfeiture under sec. 12(3) of the Rent Act, 1948. 

(9) The order of the Chief Judge of the Small 
Cause Court was made on the 19th April, 1949. 
That order fixed the standard rent at Rs. 275/- 
per month from August. 1948 and Rs. 326/9/- 
per month from December, 1943. So, the failure 
was to pay at the rate of Rs. 326/9/- per 
month for April, May and June, 1949. 

(10) The defence put forward is that on the 
13th May, 1949, the defendant association moved 
in the Civil Revisional Jurisdiction on the Ap¬ 
pellate Side of this Court under sec. 115 of the 
Code of Civil Procedure against this order of 
the Chief Judge of the Small Causes Court, 
dated the 19th April, 1949. On that very day, 
i.e., on the 13th May, 1949, the defendant ob¬ 
tained a Rule calling upon the plaintiffs to show 
cause why the Chief Judge's order complained 
against should not be set aside. Pending the 
hearing of the Rule the defendant also obtained 
on this day, the 13th May. 1949, an “ad-in¬ 
terim stay of the operation of the said order”. 
This stay order continued until the 16th Decem¬ 
ber. 1949, when the Court discharged the Rule 
on the ground that the Court had no jurisdic¬ 
tion to entertain that application under sec. 
115 of the Code of Civil Procedure. The judg¬ 
ment delivered on that occasion will be found 
reported in the ‘Indian Homoeopathic Medical 
Association v. Kanai Lal\ 54 Cal W N 389. The 
Bench in delivering judgment said: 

“A reasonable view to take of the mailer is 
to hold that'sec. 32(6) and (7) of the Act by 
necessary intendment has taken away the 
powers of this Court to interfere in revision 
under sec. 115 of the Code with an order 
passed by the Rent Controller or by the 
Chief Judge or the District Judge or the ap¬ 
pointed Judge. 

“The preliminary objection, therefore, suc¬ 
ceeds. 

“As the question involved was in a state of 
uncertainty parties will bear their own costs 
in these Revision cases. 

“The Rules are accordingly discharged.” 

( 11 ) Between the 13th May 1949 and the 16 th 
December 1949, therefore, there was this ad- 
interim stay of % the operation of the order of 
the Chief' Judge standardising the rent at Rs. 
326-9-0 per month for the period in suit. The 
central point of the defence is that by reason 

stay of the operation of the order of the 
Chief Judge the forfeiture pleaded in the plaint 
and on which the plaintiffs claim their ground 
for eviction has not taken place. The forfeiture 
operates in this case only if the order of the 
Chiex Judge is allowed to operate during the 
time pleaded in the plaint. Because the default 
on which reliance is placed by the plaintiffs is 
the default under the order of the Chief Judge 
and because the defendant had paid during that 


118 Calcutta 


A Javan an da v. I. H. M. ASSOCIATION f P. B. Mukherji J.) A. I. R. 

ways been borne in mind and this has some- 


period the rent at Rs. 196/- per month as stan¬ 
dardised by the order of the Rent Controller *: 
not os finally standardised by tne Cnief Judge. 
It is. therefore, argued on behalf of the defen¬ 
dants that on the 15th September 1949 when 
the suit was instituted the operation oi the stay 
order being there no forfeiture had occurred as 
claimed in the plaint &. therefore, the plaintiff 
had no cause of action at the date when the suit 
was instituted. 

(12) The answer on behalf of the plaintiffs is 
that whatever may have been the effect of an 
interim stay of the operation of the order of 
the Chief Judge at the lime when it was made, 
it is now quite clear that by reason of the find¬ 
ing of the Court on the 16th December 1949 
discharging the rule that it had no jurisdiction 
whatever in the matter, this order for interim 
stay was a mere nullity and void nb-intitio 
being an order passed without any jurisdiction. 
Therefore the ‘ad-interim* stay of the operation 
of the order of the Chief Judge could not pre¬ 
vent the forfeiture under the statute. 

(13) It is necessary to refer to certain autho¬ 
rities which have been placed before me in 
order to decide this controversy. In the case 
of — ‘Jatis Chandra v. Kshirode Kumar’, re¬ 
ported in 47 Cal W N 13*3 an observation is 
made to the effect that an action taken by the 
lower court in a suit in which further proceed¬ 
ings have been stayed by the Appellate Court 
in ignorance of such stay order, is not a nullity 
and that such action must be set aside by ap¬ 
propriate proceedings either by the Appellate 
Court or by the lower Court itself and, if not 
set aside, it cannot be totally ignored in another 
suit or other independant proceeding particu¬ 
larly if the stay order was ultimately dis¬ 
charged. On behalf of the defendants particu¬ 
lar reliance has been placed on the cases 
observed at page 192 of that report. But in 
this case Mitter J. at page 193 was careful to 
observe: 

“The case would not in any way be analogous 
to the case where a Court having no jurisdic¬ 
tion, either territorial or pecuniary or over the 
subject-matter, assumes jurisdiction and pass¬ 
es a decree or order and does any other act. 
There is no analogy between a case where 
a Court passes an order in contravention of 
the stay order of the Appellate Court and 
the case, for instance, where the Small Cause 
Court Judge passes a decree for possession of 
immoveable property. An order passed by a 
Court or an act done by it in contravention 
of the stay order would be an irregular one 
and may even be regarded as illegal but it 
would only be an order passed or an act done 
in the illegal exercise of its jurisdiction and 
so would not in our judgment be a nullity. 
It will have to be set aside by appropriate 
proceedings.” 

,That in my view is the crux of the problem in 
this suit. In this case the ‘ad-interim* stay 
was not an order made in the illegal exercise of 
Court’s jurisdiction but it is a case where there 
was no jurisdiction at all. The distinction bet¬ 
ween these two classes of cases is material to 
be observed and it leads to different results. In 
the Full Bench decision of this Court in — 
‘Hriday Nath v. Ramchandra*. reported in 48 
Cal 133 (FB) Mookerjee A. C. J. observes at 
page 148: 

“But the distinction between existence of juris¬ 
diction and exercise of jurisdiction has not al- 


times led to confusion. We must not thus 
overlook the cardinal position that in order 
that jurisdiction may be exercised there must 
be a case legally before the Court and a hear¬ 
ing as well as a determination. A judgment 
pronounced by Court without jurisdiction is 
void subject to the well-known reservation 
that when the jurisdiction of a Court is chal¬ 
lenged. the Court is competent to determine 
the question of jurisdiction though the result 
of the enquiry may be that it has no jurisdic¬ 
tion to deal with the matter brought before 
it.” 

The question between the parties in this suit 
today can be no longer be agitated whether the 
this Court has jurisdiction to revise the order of 
the Chief Judge under section 115 of the Civil 
Procedure Code or not. That point has been 
settled so far as the parties to this suit are con¬ 
cerned. and is Tes judicata*. I, therefore, pro¬ 
ceed as I consider it is the true correct legal 
position, that this Court had no jurisdiction at 
all in the matter under section 115 of the Civil 
Procedure Code to revise the order of the Chief 
Judge. 

(14) The question then is that the only way 
the interim stay can be interpreted to prevent 
the operation of the order of the Chief Judge 
so as to avoid the statutory forfeiture, is to say 
that this interim order was necessary for the 
Court to determine the very point whether it had 
jurisdiction or not. The only limitation on the 
doctrine that every order of a Court passed 
without any jurisdiction is void, is that the 
Court is given the power to decide whether it 
has that jurisdiction or not and an order so 
deciding is not void even though the decision 
is that the Court has no jurisdiction. It is not 
possible in my view to contend that except that 
particular decision of the Court any other de¬ 
cision where there exists no jurisdiction in the 
Court will not be void and not regarded as a 
nullity. Can the ‘ad interim’ stay be regarded 
as a valid order •within jurisdiction on the 
ground that it is in aid of the Court finally 
determining against its jurisdiction? The order 
for stay was to prevent the operation of the 
Chief Judge’s order. That was not necessary 
for the purpose of deciding the point of juris¬ 
diction. It can be described as necessary only 
for the purpose of maintaining the ‘status quo’ 
during the time that the Court had to 
take to come to a decision on the ques¬ 
tion of jurisdiction. An order main¬ 
taining ‘status quo pendente lite* is not 
an order deciding the point of jurisdiction. 
The maintenance of status quo was not essential 
in this case as its absence would not have ren¬ 
dered the position of any of the parties so ir¬ 
reparable as could not have been repaired by 
restoration and/or considerations monev. If 
the s*nv order were not granted, the defendant 
would have had to pay at the rate fixed by the 
Chief Judge and if the Court had held that it 
had jurisdiction to revise the order and in fact 
did so revise reducing the rate of rent, then 
the only question would have been either one 
of refund or of credit for the excess payment 
made during that time by the defendant. That, 
however, is a question which involves consi¬ 
derations of money and money alone. 

(15) That being the position of the ‘ad interim* 
order for stay, it must be regarded as void with¬ 
out jurisdiction. It is true that during such 
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may have been a violation of the ad interim 
order for stay. A violation of such order would 
ordinarily be ground for (a) proceeding in con¬ 
tempt, (b) or such steps as couid be taken by 
the defendant by injunction or otherwise to res¬ 
train such violation. But in any of such pro¬ 
ceedings it was open to challenge bv the plain¬ 
tiffs so violating The interim order to contend 
that the order was without jurisdiction, a nul¬ 
lity and not observable at all. 

(16) The order of the 16th December. 11)49, is 
an order which in my opinion must have re¬ 
trospective effect, because the decision that the 
Court has no jurisdiction must mean that any 
order made prior to the decision is also with¬ 
out jurisdiction. Otherwise one has to reach 
the rather insensible conclusion that the Court 
had no jurisdiction in the final order but the 
Court had jurisdiction in the interim order. The 
only way that the Court could have jurisdiction 
in the interim order would have been an order 
of such nature which would be necessary to the 
determination of the point of jurisdiction itself. 
As I have said, such is not the nature of the 
interim order in this case. 

(17) In a recent case of the Patna High Court 
in — ‘Mohonlal Mahato v. Shibdhari Chaube*. 
reported in AIR 1942 Pat 146. Harries C. J. as 
Chief Justice of the Patna High Court obser¬ 
ves at page 140: 

“Mr. Sinha, however, has contended that even 
assuming that the order was without juris¬ 
diction, yet it would have been obeyed by 
the learned Munsiff had he received 
it in time. Doubtless the learned 
Munsiff would have obeyed the order 
out of loyalty to the superior court. It 
is not for the Munsiff to question the validity 
of these orders. Fortunately, however, for 
the appellant in this case the order was not 
transmitted to the learned Munsiff and the 
sale took place. We are now asked to say 
that when the sale took place there was in 
existence an order prohibiting it and that 
being so, it was a sale without jurisdiction. 
The order purporting to prohibit the sale was, 
as I have said, an order without jurisdiction. 
In short it was no order at all. And that 
being so, when the sale took place, there was 
no valid judicial order prohibiting it. It, 
therefore, took place in accordance with law 
and was a sale with jurisdiction/* 

T a . e, ' e ? number of other decisions on this 
point, but it is unnecessary for me to refer to 
Them as I feel the Full Bench decision of this 
uiurt is enough on the point. 

(18) On behalf of the defendant reliance has 
neen placed on a statement of the law at page 

ChL ln V 5 L 5 of the 8lh Edn. of Daniell’s 
cnancery Practice. That statement is made in 
these terms: 

A* u rd u r made by a branch of the Court 
wmen has not proper jurisdiction over the 
cause must till discharge be treated as a valid 
STM tbe party affected by such order is 
52L at Ub «ty to treat it as a nullity or ob¬ 
tain another order inconsistent with it from 
xne proper branch of the Court/* 

dfcSiSnl? ■ editor in su PP°rt of this statement 
BoddvTW The first case cite d is of — 
But ’ rep ° rted in < 1816 > 1 Mer - 361. 

exercise of ^■ e . S - 0n 2?® one of irregular 
» is sfllJiuH.jurisdiction. That is a case where 
an order to dismiss for want of 


prosecution after an abatement, although ir¬ 
regular, is not to be regarded as a nullity and 
consequently that cider must be discharged be¬ 
fore the plaintiff can obtain an order to revive 
the suit. I am not concerned here with an ir¬ 
regular order or an illegal exercise of jurisdic¬ 
tion but a total lack of jurisdiction altogether. 
The next case cited in Danieli's Chancery Prac¬ 
tice is — ‘Fennings v. Humphery’. reported in 
(1841) 4 Beav 1. There again the question arose 
in this way. ‘A’ agreed to grant a lease of a 
vault to 4 3* and also to erect a crane, etc., 
and do within a given time certain other acts 
which the Court could not decree to be speci¬ 
fically performed. ‘A’ having made default, 4 B’ 
sued in the court of the Master of Rolls for a 
specific performance but did not ask that the 
stated acts should be specifically performed. 
Pending that suit 'B* aiso commenced an action 
at law against ‘A* for damages suffered in con¬ 
sequence of the non-performance of the acts. 
There it was held that the suit and action were 
not for the same matter and an order to elect 
obtained by the defendant was discharged. The 
point, therefore, in that case was entirely dif¬ 
ferent from the problem that I have to decide. 
The Master of Rolls in fact at page 7 of that 
report observes: 

"But it has been argued that even if the order 
were not originally valid, the plaintiff by her 
proceedings at law, after the order was seived 
upon her, has lost the right of applying to 
discharge it. It is clear that a party who is 
served with an order, may be guilty of con¬ 
tempt for disobedience, in a case in which 
the order ‘ought not to have been made*. He 
is not to determine by himself, but ought 
to come to the Court for relief, if advised 
that the order is invalid.” 

Here again, as I said, it is not a case before 
me where the order “ought not to have been 
made”; the order was made without any juris¬ 
diction altogether. Here was a case where the 
order ‘could* not have been made. The next 
case cited in Daniell*s Chancery Practice is — 
•Blake v. Blake’, reported in (1844) 7 Beav. 514. 
That was a case where an order alleged to have 
been irregularly obtained was held not to be a 
nullity and that it operates until by a oroper 
application it is discharged. There the Master 
of Rolls at page 514 says: 

“I should feel great difficulty in treating the 
order to amend as a nullity. It may or may 
not be regular, but it must remain in opera¬ 
tion until upon a proper application, it is 
discnarged.” 

I am here in this case not concerned with an 
irregular order but a void order which, as I 
read the authorities, is to be regarded as a mere 
nullity as though it was never made The n*xt 

cas mr.n ed in Daniell ’ s Chancery Practice is^of 
Wilkins v. Stevens’, reported in (1840) 10 
bim. 617. That also was a case of an irregular 
Older, not an order passed completely without 
jurisdiction. 

rit«l! ) JLL iSf i bere . f0l ^> c,ear that these autho- 
Lw e f red t0 m DanieU> s Chancery Practice 
order™ J* supp °rt of t he P r °P°sition that an 

treatPd f?I wr ™ n .? Iy . or A xrre ^r\y is not to be 
as a nulht y ^t must be held to be oo- 

StituS prop ^ ly discharged in a properly 
E;*K te . d proce 5 dln S' But that only goes to 

tiV.n W on!i at a . n ord ! r which is without jurisdic- 
tion and not merely irregular or illegal is void 

haff of tR'. f T ^ e de ? ision referred to on be¬ 
half of the defendant in — ‘Birajmohini Dassi 
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v. Sarala Debi'. 41 Cal W N 396. does not help 
the defendant. That case, if anything, is an 
authority for the proposition that it is open to 
a Court to determine whether it has jurisdic- 
tion or not to entertain a suit or a proceeding 
an “. ,1 ‘ ere * s a judicial determination, the 
judicial determination assuming jurisdiction can¬ 
not be collaterally attacked. I am not con¬ 
cerned here at all with any judicial determina¬ 
tion assuming jurisdiction; it is a case where 
there is judicial determination saying that the 
Court had no jurisdiction in the matter. 

The other case relied on by Mr. Bagchi lor 
the defendant is — ‘Haripada v. Krishna Bi¬ 
node Roy’, reported in 43 Cal W N 659. I 
should have thought that this was an authority 
which supports the conclusion I have stated 
and at which I have arrived. It savs where 
there is no inherent lack of jurisdiction in a 
Court but the Court passes a decree on the er¬ 
roneous view of the law which mav be pleaded 
as a bar to the assumption of jurisdiction, such 
a decree is not a nullity. The case proceeded 
on the assumption that a decree or an order 
made where there is inherent lack of jurisdic¬ 
tion of the Court is nullity. The same point is 
illustrated also by the case of — 'Rashmoni 
Dasi v. Gunada Sundari Dasi’, reported in 19 
Cal W N 84. It will be found from the obser¬ 
vations of Mookerjee, J. at page 87. 


a.i.r. 


(20) On behalf of the plaintiffs Mr Burman 
has referred me to the case of — 'Sahodra 
Koer v. Dhajadhari Goswami’, reported in 16 
Cal W N 447 to illustrate the principle that 
even in the case of disobedience to on injunc¬ 
tion it must first be ascertained that the Court 
had jurisdiction over the subject matter in con¬ 
troversy and that even in that respect a clear 
distinction between an order erroneouslv made 
with jurisdiction and an order made absoluMv 
without jurisdiction is observed. Mr Burman 
has even referred me to the principle that in 
such cases where the Court’s order is comoletely 
without jurisdiction, it is regarded as a nullity 
even to the extent that the executing Court can 
refuse to enforce the decree and for that pur¬ 
pose has drawn my attention to the Full Bench 
decision of this Court in — ‘Gorachand Haidar 

la Kumar ’’ re Ported in AIR 1925 Cal 
yu/ (r dJ, 

(21) Lastly on behalf of the defendant Mr. 
Bagchi relied on the case of — ‘Nageswara 
fWer v- Ganesa Ayyar’, reported in AIR 1942 
Mad 6/o (2). In that case it is held that if 
the question which is alleged to create the 
want of jurisdiction is one which the Court it¬ 
self is bound to decide, surely the matter is not 
one relating to jurisdiction. It is a fact like 
an * other fact which the Court has to decide 
and if there is an error in the decision, it can 
only be remedied by an appeal or any other 
procedure known to law. I do not see how this 
proposition at all helps the defendant. If the 
question of jurisdiction depends on a question 
of fact such as residence, in that case then that 
question of fact must be determined by the 
Court and in determining such fact even if the 

.court comes to a wrong decision that is not a 
case of inherent lack of jurisdiction in the Court 
but only a decision erroneous in law or in fact. 

(22) There is also another consideration aris¬ 
ing out of this problem. That is that the de¬ 
fendant obtained this ad-interim order ex parte 
without notice to the plaintiffs. The defendant 
chose a procedure which is without any juris¬ 


diction. in my opinion a party before a Court 
whether he takes a point of law or a point of 
met does so at his peril. That is exactly what 
has happened in this case. It was on the de¬ 
fendant's petition that the interim order was 
obtained and then finally it was found that the 
whole proceeding by revision under sec. 115 of 
the -Code of Civil Procedure which the defen¬ 
dant had invoked was one without jurisdiction 
The defendant could have deposited the higher 
rent as standardised by the Chief Judge even 
when it had filed the petition for revision un¬ 
der sec. 115 of the Code of Civil Procedure 
The defendant association chose to do very 
much more and obtain that interim order for 
stay. If it had taken the benefit of that order 
it is common justice that it should take all the 
risks as well. When the court found later on 
that it had no jurisdiction, the statute, namelv ! 
the Rent Control Act of 1943 had operated to 1 
create the statutory forfeiture provided therein.! 
On this basis also and on this consideration 1 do 1 
not see why to allow the statutory forfeiture to 1 
operate in these circumstances would create any! 
• « ^ ^ on any unjust prin- 

cip£ of law. It was a situation which was 
within the power of the defendant to avoid by 
taking no risk and putting in the standard rent 
with the Rent Controller as fixed by the Chief 
Judge. If it does not to do so and gamble in 
Jaw. it will have to bear the loss which that 
gamble has produced. 

(23) Finally assuming that the ad-interim 
order for stay was a good and valid order and 
within the jurisdiction of the Court in supposed 
aid of its decision about jurisdiction then the 
presentation of the plaint on the 15th Septem¬ 
ber, 1949, was not a valid presentation at all, 
because the stay order was operative at that 
time. Then there is nothing in law to prevent 
me treating this plaint as being properly pre¬ 
sented on the very first day that the ad-interim 
order was discharged, that is on the 16th Decem¬ 
ber. 1949. The defendant cannot have it both 
ways. Either the ad-interim stay was void or 
it was not. My opinion is that it was void 
being completely without jurisdiction and is a 
mere nullity. But even assuming that it is 
valid, then the plaint would not be regarded as 
presented even on the 15th September, 1949 
and can only be treated as a plaint instituted 
on the 16th December. 1949. In that event also 
the defendant has no defence, because on the 
16th December, 1949, or on the 17th December, 
1949, the statutory forfeiture had worked it¬ 
self out and was complete as pleaded in the 
plaint, on the very day the Court declared it¬ 
self without jurisdiction. The defendant had 
taken the risk and the risk had gone against 
it. 

In order to get out of this situation Mr. Bag¬ 
chi for the defendant has argued that the de¬ 
fendant will have a month’s more time from 
the 16th December, 1949 with a view to avail 
of the deposit of rents by the defendant on the 
lath January and 16th January, 1950. In my 
judgment the time for one month which Mr. 
Bachi claims is not permissible under the Ren* 
Act of 1948. S. 12(1) (c) of the Rent Act 1948 
provides that in the case where the Controller 
fixes the standard rent then in that ease if his 
order does not mention the time within which 
the rent is to be paid, then such rent could be 
paid within one month from the date of such 
order. The ‘Controller’ is defined by sec. 2(2) 
of the Rent Act, 1948, to mean Controller ap- 
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pointed under sec. 28(1) and includes an Addi¬ 
tional Controller and a' Deputy Controller ap¬ 
pointed under sub-sec. (2) of that section. 
Therefore, ‘Controller’ under sec. 12(1) (c> of the 
Rent Act, 1948, cannot mean the Chief Judge. 
Therefore, one month’s time from the order of 
the Chief Judge after the 10th December can 
under no circumstances be allowed. At the 
best Mr. Bagchi’s point would have been that 
one month’s time from the 19th April 1949 when 
the Chief Judge made the order could be allow¬ 
ed. Even that I am not convinced that it can 
be under the Act. But even then that would 
expire within a month after April or at the 
most a month after June, 1919. Even that does 
not help the defendant. On any view of the 
matter whether on the Act or on the specific 
time permissible thereunder. I find it impossible 
to justify grant of one month’s time after the 
16 th December. 1949 when the High Court in 
its Revisionai Jurisdiction discharged its Rule 
& vacated the interim stay order. Mr. Bagchi 
has also contended that the Rent Controller’s 
order merged in the Chief Judge’s order and, 
therefore, the time that would have been 
available from the Rent Controller’s order 
would be available from the Chief 
Judge’s order. I consider this argument 
to be fundamentally unsound because the effect 
of the Chief Judge’s order was to completely 
replace the order of the Rent Controller and 
does not relate back to the latter order but it¬ 
self specifies the time from when to come into 
effect. But here again even assuming this argu¬ 
ment to be correct, it does not save the defen¬ 
dant on the facts of this case, because the 
time on that basis also had expired. 

r ?, n * he , se S rounds and for these reasons 
I hold that there has been defendant’s failure 
to pay or deposit in accordance with the provi- 
sions of the Rent Control Act of 1948, the rent 
payable for three consecutive months of April. 
May and June 1949. I, therefore, answer the 
issue in the affirmative. 

Tha $ ? ein ? so * the tenan cy must be re- 

12 nf d r,f‘ S t>l e n rm < lne A d ‘ ipso fact0 ’ under section 
f®/* Rent A ct of 1948, and Issue No. 

t 2 fi?TiL b answered also in the affirmative. 

defendant 1 j h ? ^ uestion whether the 

jw Art of io=o t ed t0 an / relief under the 
o£ A 19 50 as amended. By section 18 

A . Ct °*. 1950 ^ amended relief is 

?ng Si 1 the ‘trSi S aga ? st ^ hom suits were pend¬ 
ing in the trial court and where no decree for 

fiigSSL 5 SS 

briefly, 0 and th fort? 1 i nMfi ert ^ n facts may be stated 
is ac&itted are admitted. It 

aUrerts at tho 6 J january 1950 u Pto date 

^dge haS^been D^d r fnH en t t t, flxed by the ChieJt 
of rent. Tf ?e there are no arrears 

the C 0"® el My 

on-any ore-Ant ^at does n °t rely 

4IJSlEftoe H°, rder ,!° d 'prive the 

4950. b flt 1 Sectlon 14 of the 


(28) The only point on which Mr. Burman 
on behalf of the plaintiffs argued that the de¬ 
fendant is not entitled to any reliefs is that 
for the period from November 1950 up to date 
the deposit by the defendant with the Rent 
Controller, although made, in fact, was not va¬ 
lidly made in accordance with the Rent Act of 
1950. The point that he makes is this. The 
original plaintiff Kanai Lai Pal died on the 31st 
October, 1950. By a letter the plaintiffs’ solici¬ 
tor informed the defendants’ solicitor of the 
death of Kannai Lai Pal. That letter is dated 
the 18th November, 1950 and marked Exhibit 
C. The chains that have been tendered and 
exhibited in this suit show that all these 
deposits have been made in the name of the 
dead man Kanai Lai Pal in spite of the know¬ 
ledge of the defendant that the man was dead. 
According to Mr. Burman the deposit, there¬ 
fore, in the name of the dead man Kanai Lai 
Pal was not a deposit within the meaning of 
the Rent Act of 1950 and this non-observance 
continued from at any rate the 15th March, 
1951 until date. The date 15th March, 1951 is 
taken as being the safest date for Mr. Burman 
because it was on that date the order for 
substitution was made in this suit to which the 
oefendant was a party and where the grant of 
probate and the plaintiffs being the executors 
were recited. Therefore, it is argued bv Mr 
Burman that at any rate from the 15th March 
1951 until today there has been a default 
within the meaning of the proviso to section 14 
of the Act so as to exclude the defendant from 
the benefit of section 14. He says that although 
the 18 months have not expired, the three 
occasions with two months each, that is, six 
months, had expired with the deposit in the 
wrong name. Therefore it is argued that there 
has been no valid deposit in accordance with 
S. 19 of the Act of 1950 as laid down in Cl (1) 
of^ proviso to sub-section (1) of S. 12 of that 


(29) A determination of this point depends 
on the construction of sections 19 and 20 of the 
Rent Act of 1950. On behalf of the plaintiffs 
reliance is placed on sub-section (2) of S. 20 

Act . ° f 1950 .which provides that 
deposit shall not be considered to have been 
vahdiy made if any statements in the tenant’s 

n depo ?£ n g the f ent whether made 
designedly or with gross negligence were cal¬ 
culated to prevent the landlord from receiving 
payment from the Controller. The design and 
gross negligence, according to Mr. Burman. are 
apparent from the answers of his client in the 

On X h J e°hai n f d nf ^ al j rom Questions 10 to 15. 
T hi? f -i h ® defendant - Manindra Chandra 

K-M? MS <S srs 

?egal‘technicality. ““ “ "' 0uld not *W 

t * l 0 .} Tl }e only question here is that in order 

o be 'established^rt (2) of section 20 u has 
the terfant’« Sb onr.r ha *• a statement is made in 
application designedly or with 

prevent 6 thf landWH '/ hich Was - calculated 

land ‘°rd from receiving payment 

from the Controller. It is not enough Sr 

deLnlmV 011 tha L the statement was made 
designedly or with gross negligence It must 

fig, E Wn , th S ,he stat!m g e„twas cSS 

Mvment ? eve, £ the landlor d from receiving 
payment from the Controller. I will assume 

and accept for the time being Mr. Burma™ 
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was design or gross 
But that is of very 
Burman. He Ins to 
deliberate insertion of 
was calculated to pre- 


suggestions that there 
negligence in this case, 
little assistance to Mr. 
show further that this 
the dead father's name 

vent the present plaintiffs, the executors and 
■ he sons of the deceased plaintiff, from re eiv- 
:»? payment from the Controller. Mr. Burman 
appeared to suggest that the name mentioned 
beinj that of a dead person, the notices from 
the Rent Controller of the deposits of such 
rents would go to the dead person and. there¬ 
fore. his clients would not be able to know 
whether any deposits were made or not. and 


the absence of this knowledge or information 
would prevent the plaintiffs from receiving the 
payment from the Controller. But the situation 
is not so helpless as this argument implies. The 
Rent Controller also would not know that the 
person was dead. That being so. the Rent 
Controller would send the notices addressed to 
the dead person. But what is the address? It 
is the same address where the present plain¬ 
tiffs live. That appears from the cau*e title to 
the plaint; and the only amendment was an 
amendment of substitution of the present plain¬ 
tiffs. but the address remained the same as 
the address of the deceased plaintiff. It requires 
more than a little strain on mv imagination to 
think that the present nlaintiffs would not 


know about the notices addressed bv the Rent 
Controller to the father at the same house 
where the plaintiffs sons are living now md 
that they will thus he prevented from receiving 
the rents from the Rent Controller. Aoart from 
this even, any enquiry at the Rent Controller’s 
office would have revealed if anv rents were 
being deposited &, if so, how. I am convinced 
that this is not a conduct or such a misstate¬ 
ment in the facts of this case which can be 
regarded as “Calculated to prevent the landlord 
from receiving payment from the Controller". 


The easiest thing in such circumstances 
would he for the plaintiffs to state to the Rent 
Controller that they are the present owners 
and that they ore the executors and have suc- 
ceeded to the deceased landlord, the i 
in whose name the rents have been deposited, 
and as such they are entitled to the rent. 
Provision is made in sub sections (6) and (7) 
of section 19 of the Rent Act of 1950. Formerly 
under section 20 of the Act of 1940 a wrong 
name or address of the landlord meant only a 
penalty for Rs. 500/-. In the present law under 
sub-section (9) of Se-tion 19 of the Rent Act 
of 1950, the landlord mav complain to the 
Controller that the statements in the tenant’s 
appbeation of the reasons and circumstances 
which led him to deposit the rent are untrue, 
and the Rent Controller after giving the tenant 
opportunity of being heard can even now levy 
a fine cn the tenant whwh may extend to Rs. 
500/- and there is provision ev^n for oaving 
that fine to the landlord as comoensation. I 
would therefore follow the well-known princi¬ 
ple that there should bo no more penalty than 
f he express penalty specified in th? Statute. It 
only means this that in the cir umstanc°s such 
a mis-statement in the tenant’s application for 
deposit of the rent will not make th" deposit 
invalid under the Act but will entail th? 
special consequences as are attached to it bv 
the specific provisions of the statute. I hoM that 
;the mis-statement in this case was not in frwt 
"calculated to prevent the landlord from re¬ 
ceiving payment from the Controller.’’ 


(31) I. therefore, answer Issue No. 2 (b) in 
the affirmative and hold that the defendant is 
entitled to relief under the Rent Act of 1950. 

2 ) Tins Ic. the last issue which is about 
the reliefs of the plaintiffs. 

(33) The relief that the defendant is entitled 
to under section 14 in this case has to be con- 

lercd. It js an admitted fact that no rent is 
due, and it is also admitted that all rents at 
the proper rate stand deposited with the Rent 
Controller up to date. That being so. it is not 
called for to make an order within the mean¬ 
ing of tiie sub-section (1) of section 14 of the 
Rent Act of 1950 which requires the Court to 
determine the amount of rent legally payable 
by the tenant and also the amount of interest. 
But under S. 14 (1) the question of costs 
remains to be determined. 

(34) On the question of costs I have heard at 

length the Counsel on either side. I think it is 
necessary to state my conclusions clearly on 
the point. The present plaintiffs got themselves 
substituted, as I have said, by the order of 
the Court on the 15th March 1951. By that 
elate the amendment of the Rent Act of 1950 
had already come into force. The original 
plaintiff died on the 31st October, 1950 before 
the amendment of the 1930 Act came into force. 
The suit might have been allowed to abate but 
was not. The present plaintiffs got themselves 
substituted in March. 1951. Wnen they got 
themselves substituted as such plaintiffs and 
they ) ursued the suit, it seems to me to be 
quilc clear that the plaintiffs could never have 
succeeded in their claim for ejectment because 
at the time of the order of the 15th March 
1951. having regard to the amendment of 
Section 18 (5) ot the 1930 Act. relief had to 
be given in the same manner as I have done 
today. The position was exactly the same as 
now. On that day also, the 15th March 1951, 
it is an admitted fact that all rents, even the 
rents fixed by the Chief Judge, had been de¬ 
posited with the Rent Controller. So whether 
the 'ipso fa^to* determination of tenancy was 
there or not, the plaintiffs could never succeed 
in ejectment. If there ‘-as no ‘ipso facto’ 
determination, the plaintiffs* suit would have 
failed 'in limine’ because there was no notice 
to quit to determine the tenancy. If there was 
'ipso facto’ determination, even in that case 
the plaintiffs’ suit for possession failed There¬ 
fore. I think th" for "osts would 

he that the plaintiffs should be entitled to the 
costs until the 15th Marjn 1951. Mr. Burman 
put forward Rs. 1.000/- as the reasonable costs 
with which he would be satisfied on behalf 
of the plaintiffs. Mr. Bag-hi for the defendants 
has agreed to accept that sum. 

There will, therefore, be an order for costs 
for the sum of Rs. 1,000/- against the defen¬ 
dant. This particular order for ^osts is by con¬ 
sent of bolh counsel for the plaintiff and the 
defendant. 

(35) This is the only order that I will and 
can make under section 14 (1) (2) and (3) of 
the Rent Act of 1950. A sum of Rs. 250/- is 
already lying with the plaintiffs* solicitor to¬ 
wards the costs. Giving credit for that sum, 
the balance of Rs. 750/- is payable bv the 
defendants under lh J s o^d^r. I fix the 15th day 
from the date of this order excluding the date 
of Ihe order, as The dav on wnnh the payment 
of this cost should be made. It is agreed be¬ 
tween counsel that this sum of Rs. 750/- will 
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be paid by the defendants’ solicitor to the 
plaintiffs’ solicitor. If. within the time so 
fixed, the defendant pays the sum of Rs. 750/-. 
then the suit for possession shail be dismissed. 
In default, the Court will proceed with the 
hearing of the suit. Liberty to the plaintiils* 
solicitor to pay to the plaintiffs all amounts 
deposited with them under order dated 2uth 
December 1949 and also iiberty to the plaintiffs 
to withdraw all monies deposited with the 
Rent Controller. I, therefore, answer the third 
and last issue in these terms just stated. 

B/R.G.D. Order accordingly. 
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Udaychand Mahatab, Appellant v. Rammov 
Hajra and others, Respondents. 

A.F.O.O. No. 6 of 1950, D/- 30-11-1950. 

(a) Tenancy Laws — Bengal Tenancy Art (8 
of 1885), Ss. 163, 164 and 165 - Absence of 
rudders — Nothing whatever done by wav of 
h0 ' d i ln 5 salf — S. 164 is not complied and there 
must be a fresh sale proclamation. 

Under S. 163, if all the formalities of 
holding a sale are gone through, then only 
the question whether the absence of bidders 
prevents S. 164 being complied with would 
in a case, where, nothing 
whatever by way of holding the sale is 

soon as the absenc e of any 
like!y bidders is noticed, the sale is 

minimum compliance 
ror,MV S 'i I ® 4, 'u hlch mus t any event be 
ls ab , sent and there sh °uld be a 
tresh sa e proclamation under S 163 on the 
ground that S. 164 had not been complied 
wun * (Para 7) 

O .u 11 is not necessary under 

actlS hiHHimf 1 " 6 A must ,n a11 cases be some 
a „ n ual bldd| ug. A case wuere no bidders 

*JPP ear . Is a 1° a case where the bidding 

f h °. es " ot reach a sum sufficient to liquidate 

a u 0l ? nt of th u e . decree a hd costs, because 

aX S 

& aai jlfsk £ 

(S of MsSHta. M3*to“l 65 W1 68 
sale must be of entire holdfi— 

the d di h 4etil amount^ $* CS2 

slfi SrSL*Z3! 

debtor aluld^ot^^eranf d he J“ d Sm e nt- 
scheme of Chapter XIV^fi ed- A ? he whole 
H 16 3 to 165 occur^s !A 6 A< & in which 
Ub o* an entireTeSuS %*£$$&%% 


own arrears of rent and while, previously, 
the landlord could sell less, if he was 
piepared to be content with a money sale, 
it is doubtful if he can do so now, in view 
of the provisions of S. 168-A. In any 
event, he could not be compelled even pre¬ 
viously and cannot be compelled now. If 
that be so, to hold that in a particular case 
the court may direct under S. 1G3 (hat 
what shail be offered for sale in the first 
instance will not be the entire tenure or 
lidding but the share of one or more of 
many co-judgment-debtors will be to 
import into the section provisions which 
are not there and which run counter to 
the dear language and intent of the section. 
The clear implication of the sections is that 
if a sale under their provisions is to be 
held, the ofier and the sale must both be 
of the entire tenure or holding, the only 
condition being that the first olier must be 
for a sale subject to incumbrances and the 
second oiler, if necessary, for a sale with 
power to avoid them. AIR 1949 Cal 228. 
Doubted. (Para 11 ) 

Chandra Sekhar Sen and Prafulla Kumar 
Chatterjee (Jr.), for Appellant; Hemendra 
Kumar Das, S. N. Banerjee (Sr.) and Puru- 
shottam Chatterjee, for Respondents. 

REFERENCE. Para 

C49) AIR 1949 Cal 228 10 

CHAKRAVARTTI J: Two points have been 
urged in support of this appeal. The first is that 
the executing court was not right in directing 
that the eight annas share of judgment-debtors 
Nos. 4 and 5 in the tenure concerned should be 
put up to auction in the first instance and that 
"if the bidding did not liquidate the decretal dues,” 
the entire tenure, including the other eight annas 
share of judgment debtors Nos. 1 to 3, should 
t.ien be put to auction. The second ground urged 
is tnat the executing court was not right in holding 
that there must be a fresh sale proclamation 
under section 1G3 of the Bengal Tenancy Act 
lor tne reason that there had been no bidding 
at tne previous attempt at a sale. 

<S,S* f acts - br oadly staled, are that the 
appellant ojtained a rent decree on January 13 
against a number of judgment debtors, of 
:‘™ n ‘ ° n 'y ave n e?d now be considered, it i S 
f! at . ed ' j and there 1S no dispute on the point 
that judgment-debtors Nos. 1 to 3 who are respon- 

Sf.m a'l.VV “ “? ««'»■ ES- 

nf n riPn^cu 1f s , hare of the de crctal dues by wav 

else in the n™ £ “T 1 iu a P^nous execution 

was fi?st Sd Utl °H’ a Proclamation of sale 

was nrst issued under section 163 of the Bencrai 

3hiPh' Cy Ac , t ' P ut 011 the date fixed for the sale 

there* were nohlrirt sale T1 . SUbject to encumbrances; 

learned ThL 9 ;^ 9 , ' va ? Set “side, because the 
163 had nof Lnn ^ i hat the Sta se of section 
had not act.S £ assedl i “ asmuch 113 the tenure 

n!ces?arilv tSSV put l,p lor action «“ d 
necessarily nere had been no actual bidding. 

... c P deal with the second Point first. 

providS thPt in 3 „rt 0 L ( the , Bcngal Tenancy Act 
SSStaoii? VVT 1 on t0 the particulars mcn- 
°K der ^ r - 66 of the Code of Civil 
that thfvln Proclamation of sale shall announce 

to ? r holding wiU fl rst he put up 

auction, subject to encumbrances, and will be 
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sold subject to those encumbrances it the sum bid 
is sufficient to liquidate the amount of the decree k 
the costs, and that otherwise, it will, if the 
decree-holder so desires, be sold on a subsequent 
date, of which due notice will be given with power 
to annul all encumbrances. Section 164 of the 
Bengal Tenancy Act lays down the manner in 
which the tenure or holding is actually to be put 
up to sale. The next section is section 165 which 
provides lor the issue of a fresh sale proclamation, 
announcing a sale with power to avoid all encum¬ 
brances, 

“if the bidding for a tenure or a holding 

at fixed rates put up to auction under 

section 164 does not reach a sum sufficient to 

liquidate the amount of the decree and costs.” 

(5) The contention of Mr. Sen was that it was 
not necessary under the section that there must 
in ail cases be some actual bidding. If it were 
necessary to decide this point, I should be pre¬ 
pared to agree with Mr. Sen, because unless it 
was held that a case where, in spite of all the 
preliminary steps having been correctly taken, 
no bidders appeared, was a case where section 
164 had been complied with, it might in certain 
cases become wholly impossible to hold any sale 
at all where in the first, or the second, or the 
third attempt, no bidders might ever appear. If 
it is to be held that as a matter of law the par¬ 
ties cannot proceed to the stage of section 165 
unless at seme attempted sale, subject to encum¬ 
brances, some bidding has taken place, it is clear 
that in a case where there is a perfectly bona fide 
absence of bidders even though repeated attempts 
at a sale have been properly made, the property 
cannot be brought to sale, with power to annul 
encumbrances, at all. 

(6) Mr. Das, who appears on behalf of the 
respondents, admitted the cogency of this consi¬ 
deration but his suggestion was that the section 
should be so construed as to mean that there 
should at least be a second attempt. It appears 
to me that either the section must be 
construed in a literal sense and it must 
be held that some actual bidding is always essen¬ 
tial, or it must be held that even a single attempt, 
though no bidders may appear, is sufficient, pro¬ 
vided the sale is otherwise in order. There can 
be no excuse or reason for drawing a line at the 
second sale rather than at the first, or any sub¬ 
sequent sale. The only practical wav, it ’seems 
to me, of construing the section is to hold that 
a case where no bidders appear is also a case 
where the bidding does not reach a sum suffi¬ 
cient to liquidate the amount of the decree and 
costs, because there being no bidding, no sum is 
offered as the price of the property and neces¬ 
sarily there is no amount which is sufficient to 
liquidate the decree holder’s dues. In a case of 
no bidding, the amount expected to be realised 
by the sale is nil and the insufficiency to meet 
the decretal dues is not a mere deficiency but a 
total absence of any amount which could be applied 
to the satisfaction of the decretal amount k costs. 
A case where there is no amount at all, availa¬ 
ble for application to the satisfaction of the decree- 
holder's dues, obviously includes a case where 
there is some amount, but it is insufficient. The 
greater includes the less. 

(7) It is, however, not necessary to decide this 
point finally in this appeal, because the-learned 
Judge has not only held that there was actually no 
bidding but also that the tenure “was not actually 
put up for auction”. The second finding can only 
mean that even the process of offering the tenure 
for sale and doing all tilings incidental thereto 
|was not gone through. I am of opinion that if 
Ml the formalities of holding a sale are gone 
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through, then only the question whether the 1 
absense of bidders prevents section 164 being 1 
compiled with would arise. But in a case, like 
the present one where according to the record, 
nothing whatever by way of holding the sale was 
done and as soon as the absence of any likely 1 
bidders was noticed, the sale was adjourned it’ 
seems to me that even the minimum compliance 
with section 164 which must in any event be re-| 
quired, was absent. I am accordingly of opinion 
that on the facts of the present case, the learned 
Judge was right in holding that there should be 
a fresh sale proclamation under section 163 on the 
ground that section 164 had not been complied 
with. 

The first point arises in the following way. 
I have already stated that judgment-debtors 
Nos. 1 to 3 have paid up a half-share of the 
decretal amount which corresponds to their in¬ 
terest in the tenure. Judgment-debtors Nos. 4 
k 5 have, so far as it appears from the record, paid 
nothing. In those circumstances judgment-debtors 
Nos. 1 to 3 made a prayer before the learned 
Judge which can be best set out in his own 
words. 

"Their case is”, observes the learned Judge, “that 
the judgment-debtors 4 and 5 who have eight 
annas share in the tenure in arrears have not 
paid up their share of decretal dues. So their 
prayer is that the entire tenure should be adver¬ 
tised for sale but eight annas share of the judg¬ 
ment-debtors 4 and 5 should be put up to auction 
in the first instance and if the bidding does 
not reach a sura sufficient to liquidate the decre¬ 
tal dues, the entire tenure shall, thereafter, be 
put up to auction. The judgment-debtors 1 to 
3 are willing to bear costs of service of fresh sale 
proclamation and publication.” 

The learned Judge allowed this prayer and has 
directed the issue of a sale proclamation in terms 
which I have already set out at the beginning of 
this judgment. 

(9) The ground upon which the learned Judge 
made this order is as stated by him, that the 
prayer of the judgment-debtors Nos. 1 to 3 was 
not either unreasonable or inequitable and it was 
fit to be allowed, inasmuch as the decree-holders 
would not be prejudiced in any manner what¬ 
soever. On behalf of the appellant Mr. Sen 
contended that there was no authority in law for 
splitting up the property offered for sale in the 
manner the learned Judge had done, however 
equitable such splitting up might in the circum¬ 
stances of a case be. Mr. Das, on the other hand, 
contended on behalf of judgment-debtors Nos. 1 to 
3 that while he could point to no specific provision 
of law authorising the course which the learned 
Judge had adopted, there was no express bar con¬ 
tained anywhere in any law and that the circum¬ 
stances of the case were such that the order made 
by the learned Judge was an eminently fit and 
proper order. In support of this part of his 
contention, Mr. Das pointed out that judgment- 
debtors Nos. 4 and 5 were people in affluent cir¬ 
cumstances and there was no reason why the en¬ 
tire burden of the decretal dues should be made 
to fall on judgment-debtors Nos. 1 to 3 and no 
good reason why the decree-holder should desire 
to cast it on them to the complete relief of their 
fellow judgment-debtors. If the sale was not 
held in the form directed by the learned Judge, 
Mr. Das's clients would have put in the balance 
of the decretal dues as well. 

*10) In elaborating his contention Mr. Sen sub¬ 
mitted that a decree-holder might conceivably 
refrain from proceeding against a part of the 
property, or the share of one or some of several 
judgment-debtors, but judgment-debtors under a 
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joint decree could not insist that the liability under . It is thus clear that what the Act contempiates 
the decree should be distributed as between them is that toe property offered for sale must be the 
to their choice. With reference to the tenure or ho ding and '-hat the property which 
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according to their choice. With reference to the 
option which, he said, the decree-holder might 
probably have, he referred to clause <a> of section 
168A(1 > of the Bengal Tenancy Act, as interpreted 
bv a decision of this Court in the case of — 'Ham- 
das Mukhopadhya v. Uday Chand, AIR 1949 Cal. 
228'. There it was held by Blank and Chunder JJ. 
that within the limit of the tenure or holding, 
there was nothing to prevent a decree-holder from 
further limiting the sale to the interest or inter¬ 
ests of the judgment-debtor or judgment-debtors 
against whom he was proceeding, as this would be 
for the protection of tenants and would save 
tenants from harassment. Mr. Sen contended that 
he was not concerned with disputing that proposi¬ 
tion which might be correct; but, according to 
him, the principle could not be extended to judg¬ 
ment-debtors who were under a joint liability in 
respect of the entire decretal amount. 

(11) As at present advised, I doubt whether 
section 168A(1) (a) does imply that even the decree- 
holder has the option which the Bench decision 
cited by Mr. Sen found in its provisions. As is 
well known, the primary concern of that section 
is to provide that a landlord decree-holder cannot 
execute a decree for rent, whether it be a rent 
decree or money decree, against any property other 
than the entire tenure or holding to which the 
decree relates except where the tenancy has ceas¬ 
ed to exist in other than certain ways. The pro¬ 
perty which is made liable to execution under that 
section is the entire tenure or holding and nothing 
less, and if the object of the section be to limit 
the rights of the landlord and the liability of the 
tenant to the tenure or holding concerned, it is 
difficult to concede that the section yet leaves room 
for some internal permutation and combination 
as between the different judgment-debtors at the 
option of the decree-holders. Such attempts at 
adjustment of the respective liabilities of the Judg¬ 
ment-debtors will give rise to extremely complicat¬ 
ed questions and, as far as I can see, the equality 
of the common liability of all the co-judgment 
debtors under a joint decree will be very seriously 
disturbed. Nor is it easy to see how it will be 
possible to work out the effect of a sale, limited 
to the interests of some of the judgment-debtors, 
it it is to operate as a rent-sale and, particularly, 
if it becomes necessary to sell with power to annul 
encumbrances. 

fnrmd £ owev . er ; not necessar y for us to record a 
V om the proposition laid down in 

cited . because we are concerned in the 
5™.'“ , wit h the rights of Judgment-debtors. 

dLs 1 ® 1 ^ e tho^ e ?f d L Stated ' ^ conte ntion of Mr. 
nffom“ there was no express provision 

H f a Sm’v «c h SUCh , distribution of the decretal 
!hp b rn L lea ™ ed Jud ge had made, equally 
Uon Wp P { 10 ™ Pr f ViS101 !, forbidding such distribu¬ 
tion. I feel constrained to hold that there is a 

forbidding such distribution which if 
Acf K ‘Vv? 0110 ?. 163 0f the Ben § al Tenancy 
ihltSn hM 0 ? (2) of that sectlon states 
165 stSf U TO h a t S l or and sections 164 and 
tK ^ a l ? e S0ld - Under section 163 

OT hoK^i? h mus . t an nounce that "the tenure 
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relating to a sale under section 165 
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Son « respect of a under that sec- 
se C tion Proceeding to the actual sale, 
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should be sold must also be the tenure or holding. 
Indeed, the whole scheme of Chapter XIV of the 
Act, in which sections 1G3 to 165 occur, is to pro¬ 
vide for the sale of an entire tenure or holding 
for its own arrears of rent and while previously, 
the landlord could sell less, if he was prepared 
to be content with a money sale, it is doubtful 
if he can do so now, in view of the provisions of 
section 168A. In any event, he could not be com¬ 
pelled even previously and cannot be compelled 
now. If that be so, to hold that in a particular 
case the court may direct under section 163 that 
what shah be offered for sale in the first instance 
will not be the entire tenure or holding but the 
share of one or more of many co-judgment-debtors 
will be to import, into the section provisions which 
are not there and which run counter to the clear 
language and intent of the section. The only 
alternatives which sections 163 to 165 contemplate 
are sale subject to encumbrances and sale with 
power to avoid encumbrances. No other alterna¬ 
tive in the form of a sale of anything less than 
the entire property such as the sale of a share 
or the sale of a demarcated portion, is within the 
purview or contemplation of any of those sections. 
The clear implication of the sections appears to 
me to be that if a sale under their provisions is 
to be held, the offer and the sale must both be 
of the entire tenure or holding, the only condition 
being that the first offer must be for a sale subject 
to encumbrances and the second offer, if necessary, 
for a sale with power to avoid them. 

(12) If that be the clear import of the sections, 
hard cases can be no justification for making bad 
law, — bad in the sense of being contrary to the 
provisions of the Statute. All that Mr. Das said 
as regards the obvious inequity of throwing the 
entire burden on judgment-debtors Nos. 1 to 3 may 
well be true. Indeed, Mr. Sen, when asked speci¬ 
fically why his client was not accommodating judg¬ 
ment-debtors Nos. 1 to 3 in some way, could only 
say that his instructions were to press for what 
the law allowed. I feel constrained to hold that 
the law does allow what Mr. Sen’s client presses 
for, although the course adopted in insisting on his 
legal rights in the form chosen by him may not 
be very meritorious. 

U3) For the reasons given above, I am of 
opinion that the appeal ought to succeed on the 
first ground taken by the appellant. 

J 1 !* ^S eal ‘ s accor dingly allowed. The 

S. JS? H he , or i ier of J the 'earned Judge are 
and he is directed to give proper direc- 

of the next sale pro- 

inThb fud^ent 8 ° f observatlons Gained 

appeal There W ‘ U be no order as to costs in this 

(16) P. B. MTJKHARJI, J.: I agree. 

B/K S- Appeal allowed 
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Where in execution of his decree, the de¬ 
cree-holder represents, in putting up a cer¬ 
tain property to sale, that it was the pro¬ 
perty saleable in execution, which can be 
purchased by any person as the property 
of the judgment-debtor and acting on this 
representation the auction-purchaser pur¬ 
chases the property and thus changes the 
whole of his position, it is not open to the 
decree-holder subsequently to say that 
what he put up to sale was not the pro¬ 
perly of the judgment-debtor but his own 
property, that is, what he represented was 
not the true state of facts, in such a case 
his application under S. 151, C.P.C. for set¬ 
ting aside the sale on this ground will not 
lie. (Paras 4 & 6) 

Anno: Civil P. C., S. 151 N. 2; O. 21 R. 89 
N. 12; O. 21 R. 90 N. 2; Evidence Act, S. 115 
N. 4, 7. 

Syama Charan Mitter, for Petitioners; Lala 
Hemanta Kumar, for Opposite Party. 
REFERENCES: Courtwar/Chronological/ Paras 
(1900) 4 Cal WN 533: (27 Cal 407 PC) 4 

(’22) AIR 1922 Mad 63 (1): (70 ind Cas 569) 4 

ORDER: This is a petition for revision of an 
order of an appellate court upholding an order of 
a learned Munsif made under Sec. 151 of the Code 
of Civil Procedure. 

(2) The decree-holder respondent put up a pro¬ 
perty lor sale in execution oi a decree which he held 
against a judgment-debtor. That property was 
purchased by the petitioner and the sale was duly 
confirmed by the court. Later an application was 
made by the respondent under Sec. 151 asking that 
this sale be set aside on the ground that by a mis¬ 
take the decree holder had sold his own property in 
.execution ot the decree. The courts held that such 
was the case and have set aside the sale. 

A point was taken that the proceedings were 
misconceived and could not take place under sec. 
151. That 1 think would be a good objection. But 
it is pointed out by the court that these proceedings 
are in the nature of a review oi an order made in 
execution. However it is unnecessary to pursue this 
point because I am satisfied that the respondent is 
estopped from putting forward the present con¬ 
tention. 

<4i In putting up this property for sale in execu¬ 
tion of his decroe the respondent represented that 
che property was property saleable in execution 
which could be purchased by any person as the 
property of the judgment-debtor sold in execu¬ 
tion. There was a clear r< presentation to that 
'licet and the petitioner acted on that representa¬ 
tion and changed the whole of her position bv 
purchasing the properly. It appears to me that it 
.s not open to the respondent now to say that what 
he represented was r.ot the true slate of facts. It 
seems to me that this case is very similar to a 
Madras case — ‘Ramasami Konan v. Kulandaivelu 
Piliai', AIR 1922 M3d 63 (1). The lower appellate 
court distinguished that case on the ground that 
here the error appeared on the face of the proceed¬ 
ings & relied upon a Priw Council case in ‘Tara- 
!al Singh v. Sarobar * Singh’, 4 Cal W. N. 
533. If of course it appeared on the face of this 
execution that the respondent was selling his own 
property, no question of estoppel would arise. But 
it does not appear on the face of the execution 
proceedings. On the contrary the execution pro¬ 
ceedings showed that the respondent was selling 
the judgment-debtor’s property. It seems to me 
quite clear that the respondent is estopped from 
now alleging the true state of affairs. 

<5) The courts below also appeared to have 
thought that the respondent was illiterate and did 


A. I. R. 

not know Bengali. But they have overlooked the 
fact that the respondent had signed a number of 
documents in Bengali script and verified them. 
In any event it appeal’s to me quite clear that the 
respondent is estopped from contending that the 
property sold was Ins and that being so, the or¬ 
ders of the courts below cannot be maintained. 

(6) The orders of the courts beiow are there¬ 
fore set aside and the application which was 
made under sec. 151 of the Code of Civil Pro¬ 
cedure to set aside this sale is dismissed with costs 
here and in the courts beiow. 

B R.G.D. Application dismissed. 
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K. C. DAS GUPTA AND LAHiRI JJ. 
Mafazzal Hossain and others, Tenants-Peti- 
tioneis v. Mi. ayes ha Bioi, Landlord-Respon¬ 
dent. 

Civil Revn. No. 1104 of 1951, D/- 4-12-1951. 

(a) Houses and Rents — West Bengal Pre¬ 
mises Rent ConUol (Temporary Provisions) 
Act (17 of 1950), S. 32(3) — Local inspection 
by appellate Court — EfTect on hearing of ap¬ 
peal — (Civil P.C. (1908), S. 107, O. 18 R. 18). 

Where, in order to understand the re¬ 
port of the Inspector who was appointed 
by the Rent Controller for the purpose of 
holding a local inspection, the appellate 
Court held a local inspection; but as a re¬ 
sult of the local inspection no new evidence 
was admitted in the case. 

Held that the local inspection held by 
the appellate court did not in any way 
vitiate the hearing of the appeal. AIR 1933 
Cal. 475, Disting. (Para 20 > 

Anno: C. P. C.. S. 107 N. D. O. 18 R. 18 N. 1. 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 9(c) — Whole of premises 
not let out on 1-12-41 — Basic rent. 

Where the whole of the premises were 
not let out on 1-12-1941, the court is justi¬ 
fied under S. 9(e) in taking the rent which 
would have been reasonably payable for 
the premises if let out on 1-12-1941, as the 
basic rent. (Para 2) 

(c) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 31 — Report of Inspector 
— Consideration of — Inspector not examined 
as witness — Value of report — (Civil P.C. 
(1908), O. 26 R. 10). 

The Rent Controller is empowered to 
take into consideration the report submit¬ 
ted by the Inspector. The value of the re¬ 
port submitted by the Inspector is certain¬ 
ly open to question if the Inspector is not 
called as a witness in the case, but the re¬ 
port itself does not become inadmissible 
because the Inspector has not been exa¬ 
mined as a witness. (Para 3) 

Anno: CPC., O. 26 R. 10 N. 4, 5. 

Nirmal Chandra Sen, for Petitioners; Bejoy 
Bhose. for Opposite Party. 

REFERENCE. /Para 

( 33) 37 Cal WN 143: (AIR 1933 Cal 475) 2 

LAHIRI J.: This is an application in revi¬ 
sion at the instance of the tenant and it is 
directed against an order fixing the s’andard 
rent in respect of the premises held 5v the 
tenant. It appears that the tenant was holding 
the premises in question at a monthly rent of 
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.ho fifn Of Fphruarv the tion on the 1st of December, 1941. In doing 


Rs. 268-2-0 and j PS^SSO for his the appellate court has presumably acted 

tenant i n f . u ‘^ t fXd r e n ^der .he Act of under cl. (e) of sec. 9 of the West Bengal Pre- 

cUt£!iter mises Rent Control Act of 1950. 

^IScaMnspection was held by an Inspector. VVc are of the opinion that this clause does 
ThP rnsoecior submitted his report on the 14th apply to the circumstances of the present cases 
Jr March 1950. After considering the evi- because here the whole of the premises were 
Hpnre in the case and the report of the Inspec- not let out on the 1st of Decemoer, 1941 and 
inrihe Rent Controller fixed the standard rent therefore under the last clause the appellate 
at Rs 247-4-0 with effect from March, 1950. court was justified in taking the rent whicn 
a< rainst that decision both the tenant and the would have been reasonably payable for tm 

i A __ _ „ 1 „ iUn ’c nArtao! ArAAMV/M. if 1 rtf rttti rt r> tl'O let HilV nf DpCPm 


The appellate court allowed landlord’s appeal curt has added ten per cent according to tin* 

and dismissed the tenant's appeal. As a re- provisions of schedule A of the Act. We do 

suit of the decision of the appellate court the not think that there is any material irregula- 

rent of the premises in question has been fixed rity or any material failure of justice in this 

at Rs. 291-3-9 pies with effect from May, 1950. case within the meaning of sec. 32(4) of the 
Against that decision the tenant has obtained Act. 

the present Rule. (3) Mr. Sen has further argued that the re- 


the present Rule. (3) Mr. Sen has- further argued that the re- 

(2) It appears from the judgment of the port of the Inspector which was submitted on 
appellate Court that the appellate Judge per- the 14th of March, 1950, is not admissible in 
sonally inspected the premises and heard argu- evidence in this case because the Inspector 
ments of parlies. Mr. Sen appearing in sup- himself was not examined as a witness. We 
port of the Rule has argued that under the do not think that there is any substance in 
Act of 1950 the appellate Judge had no juris- this contention. Sec. 31 of the Act empowers 
diction to hold local inspection and therefore the Rent Controller to authorise any officer 
the judgment of the appellate court has been subordinate to him to enter and inspect any 
vitiated by what he saw jn the course of his premises or to hold the inspection himself. If 
personal inspection of the premises in ques- the Rent Controller is empowered to authorise 
tion. Sec. 32(3) of the West Bengal Premises a subordinate officer to inspect the premises 
Rent Control Act of 1950 provides that the we think that he is also empowered to take 
powers and procedure of the court in enter- into consideration the report submitted by the 
taining and hearing the appeal shall be the Inspector. The value of the report submitted 
same as in appeals from orders under the Code by the Inspector is certainly open to question 
of Civil Procedure, 1908. In the present case if the Inspector is not called as a witness in 
there was before the appellate court a report the case, but we cannot go io the length of say- 
made by the Inspector who was appointed by ing that the report itself becomes inadmissible 
the Rent Controller for the purpose of holding because the Inspector has not been examined 
a local inspection and it appears that the ap- as a witness. In this case the courts below 
pellate court held the local inspection for the have relied upon the report submitted by the 
purpose of understanding that report which Inspector upon a consideration of the other evi- 


was submitted by the Inspector. 


dence and circumstances of the case and we 


As a result of the local inspection no new her ? ls any llle S>thty or irre- 

evidence has been admitted in the case and 8 n p, 1 ",! 1S procedure, 
we cannot say upon the materials on the re- 1 ,e a f oresai<1 reasons, we think that 

cord that the local inspection held by the ap- !’9 arrived at by the court of appeal 

pellate court has in any way vitiated the hear- niu , st b ? affirmed and this Rule must be 

ing of the appeal. Mr. Sen has also relied upon discharged with costs hearing fee being as- 
the decision of this Court in the case of — ses / s - c “ a1 . g ° k J,™° hurs - 


‘Amulya Kumar v. Annada Charan Das’j 37 K - c - DAS GUPTA J.: I agree. 

Cal. WN 143. This case however deals with B/V.R.B. Rule discharged 

powers of the Court under O. XXVI, R. 4 * 

C.P.C. That case has no application to the -:- 

facts of the present case because here the a f 10 a* „ 

powers are to be regulated by sec. 31 and sen CALCIj TTA 127 (Vol. 40, C. N. 41 > 

32 of the West Bengal Premises Rent Control CHAKRAVARTTI AND P. B. MUKHARJI JJ 
Act. It cannot be said that the court in hold- Commissioner of Income-tax, West Bonsai 
uig an inspection under the Rent Control Act Appellant v. International Industries l td 
in the present ease is exercising any of the Calcutta, Respondent. sines Ud ’ 

CoideTof C clvii r Procedure! XXVI ’ * 4 ° f the 3 of 1950, D/- 20-11-1951. 

Upon the materials on the record the appel- busiS C *^Meanin < «r 19 15 > ’sa2e cimiiaiT" Ssun ® 
late court has come to the conclusion that »h P imr a„ K.__ ame „ ““UW carry- 


teMncy consists 0 of e thr e epa < rts; C ^one )I part a com- 1? ** *«***« businesses ~ Set 3T5 

gf’KVff DLSbg^ffiifitTrSft^f wh C etHe k r raV vSu J ^ The questio " as 

P 8 - 17 .5/- Per month. Besides this there are individual or a firm SmeSS actlvlties of an 

two other parts which were subsequently add- tute ore hlfcin/”™ ° r a 9 0mDan - v consti- 

ed to the tenancy and the subsequent addi- and wnirSti £ -° r are ln fact distinct 

tions consisted of a corridor portion compris- Drove 1 a he a bus ' ness . es may. at times, 

--» -.- on compns prove to be one of extreme difficulty. But 

hiieinto* ere , S j a cleav - finding that the 
business carried on by certain Comoanv 

hiidnpc year 1945-46 was different from the 

^ fhe S ,A Carned ( °, n by U m the year 1944- 
5, the loss sustained in the course of the 


tfffn 3 mh? h a 0f square feet and a rear por- 
was known as Suite No. 6. The 

Coi K t has arrived at the rent of the 
wh£h° r WB'.o* the tenancy at the rate 
which was paid in respect of the original por- 
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latter business cannot, under the terms of 
S. 24(2), be set off against the profits of 
the former. • (Paras 7 & 8) 

Mukharji J. The language used in sub¬ 
section (2) of S. 24 is “same business” and 
not the 'same company*. Business and 
company are words of different categories 
of connotation in this textual context of 
the Statute. The same company may have 
more than one business but to be entitled 
to set-ofT under sub-S. (2) the business 
must be the same and not merely the Com¬ 
pany. (Para 12) 

Anno: I. Tax Act, S. 24 N. 5. 

Meyer with Balai Lai Paul, for Appellant; 
S. Mitra with C. M. Saraf, for Respondent. 
REFERENCES: Courtwar/Chronological/. Paras 
(1915) AC 1022: (84 L.J KB 1772) 1 1 

(1927) 13 Tax Cas 83: (138 LT 331) 11 

CHAKRAVARTTI J.: This is a reference 
under S. 66(1) of the Indian Income Tax Act 
at the instance of the Commissioner of Income 
Tax, West Bengal, on a question of law relat¬ 
ing to a claim made by the assessee for a set 
oil of its loss, carried forward from the previ¬ 
ous year, against the profits and gains of the 
year of account. It appears that the reference 
came up for hearing on a previous occasion, but 
the Bench dealing with it felt that the state¬ 
ment of case submitted by the Tribunal was 
not adequate. Accordingly, it directed the 
Tribunal to submit a further statement which 
has since been done. In making the order of 
remand, however, the High Court- dealt with 
the basis of law upon which the Tribunal had 
decided the question and pronounced it to be 
wrong. 

(2) The assessee is a public limited company 
and is authorised by its Memorandum of Asso¬ 
ciation to engage in diverse types of business. 
Among the business activities so authorised, it 
is necessary to mention, for the purposes of 
this case, only .manufacture and sale of cellu¬ 
loid articles, Managing Agency, Commission, 
Share transactions and what is described as 
“joint ventures”. Although the Company was 
authorised by the Memorandum of Association 
to undertake and carry on various lines of 
business, in actual fact it did only celluloid busi¬ 
ness upto the year 1944. In that year, the 
celluloid business was closed down and it ap¬ 
pears that the Company switched over to other 
lines of business, such as Managing Agency. 
Commission, share dealings and joint ventures. 
In the accounting year 1944-45, when the Com¬ 
pany was carrying on the celluloid business, it 
suffered some loss in business, the amount of 
which, however, has not been stated. It was 
this loss which the Company carried forward 
and wanted to set off against the profits de¬ 
rived from the new lines of business in the 
accounting year 1945-46. I have already stated 
that in the year of account 1944-45 when the 
loss was sustained, the Company was carrying 
on only the business of manufacture and sale 
of celluloid articles and no other business; in 
the year 1945-46, against the profits of which 
that loss was sought to be set off, the Company 
was no longer carrying on celluloid business 
but was carrying on other types of business 
which I have already mentioned. 

(3) On those facts it was held by the Income- 
tax officer and the Appellate Assistant Com¬ 
missioner that the Company was not entitled to 
set off its loss of the previous year against the 
profits of the year 1945-46, because the profits 
had not been derived from the same business, 


as required by S. 24(2) of the Income-tax Act 
Before the Tribunal, it appears to have been 
contended that it was not necessary under S 
24(2) that the profits, against which the loss 
carried forward from the previous year could 
be set off, must be the profits derived from the 
same business. That contention was accepted 
by the Tribunal and the assessee Company 
was allowed the set off claimed. Thereupon the 
Commissioner of Income-tax asked for and 
obtained a reference to this Court on the 
following question of law: 

“Whether in the facts and circumstances of 
the case and upon a proper construction of 
sub-section (2) of S. 24 of the Indian Income- 
tax Act, 1922, the loss in the celluloid busi¬ 
ness in the assessment year 1945-46 can be 
carried forward and set off against the pro¬ 
fits of the other businesses in the assessment 
year 1946-47 when the Assessee ceased to 
carry on the celluloid business during the 
assessment year 1946-47.” 

It will be seen that the question presupposes 
that the loss which had been sustained in the 
accounting year 1944-45 was the loss suffered 
in the celluloid business, whereas the profits of 
the year 1945-46 against which the loss was 
sought to be set off were profits derived from 
“other business”. In other words, the question 
presupposes that the business in which the loss 
was sustained and the business against the pro¬ 
fit of which that loss was sought to be set off 
were not the same business. 

(4) It is not surprising that when the refer¬ 
ence came to be heard by this Court, My Lord 
the Chief Justice and Mr. Justice Sinha had 
r.o difficulty in holding that the view of S. 24 
(2), on which the Tribunal had proceeded, was 
utterly wrong. They, however, found them¬ 
selves unable to dispose of the question finally, 
inasmuch as the Tribunal had not recorded 
any clear finding as to whether in the account¬ 
ing year 1944-45.the assessee Company had 
carried on any business other than the cellu¬ 
loid business. Neither had the Tribunal found 
whether the various activities of the assessee 
Company in the next year were such as could 
be said to have been inter-linked and dove¬ 
tailed into each other or with the celluloid 
business carried on up to the year 1944-45. 
They accordingly directed the Tribunal to sub¬ 
mit a further statement of case in which it 
was to find whether the business carried on in 
the year 1945-46 was in fact the same business 
as that carried on in 1944-45. 

(5) The finding now recorded by the Tribu¬ 
nal and sent up to this Court in the additional 
statement of the case is expressed in the 
following words: 

“We have no hesitation in coming to the con¬ 
clusion that the celluloid business, was en¬ 
tirely different from the other activities of 
the Assessee Company. The other activities 
were started only after the celluloid business 
was closed. The accounts of the other activi¬ 
ties were no doubt written up in the same 
books, but all it comes to is that the same 
set of books were continued after the close 
of the celluloid business. When the other 
activities were started, there was no cellu¬ 
loid business.” 

(6) The Tribunal has also pointed out that 
after March 1944, the Company actually sold 
off the celluloid business and took to other 
lines of business such as Managing Agency, 
Commission and Share dealings. It had been 
pointed out to the Tribunal that there was one 
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rash book, one Ledger, one Office, one set of 
nffire staff and one bank account for the new 
lines of business and for the celluloid business 
previously carried on. But the Tribunal point¬ 
ed out that those circumstances did not, in the 
facts of the present case, indicate that the same 
business had been continued or that the cellu- 
Joid business and the other lines of business 
were, in the sum, parts of one undertaking, but 
what it meant was that, after the closing down 
of the celluloid business, the services of the 
same staff were utilised as also the blank pages 
of old books were made use of. 

(7) On the facts now finally found by the 
Tribunal, there can be little doubt as to what 
the answer to the question referred ought to 
be. As a matter of fact Mr. Mitra, who appear¬ 
ed for the assessees, very fairly conceded that 
besides pointing out that all the various types 
of businesses were authorised by the Memo¬ 
randum of Association, he could hardly urge 
any other contention which might induce us to 
return an affirmative answer to the question 
referred. Mr. Mitra made no attempt to sup¬ 
port the view of S. 24(2) on which the Tribu¬ 
nal had proceeded and, in any event, that mat¬ 
ter is now closed by reason of the previous 
decision of this Court rendered on the occasion 
when the reference was first heard by My Lord 
the Chief Justice and Mr. Justice Sinha. The 
only question which can possibly be urged at 
the present stage is whether the Tribunal was 
right in law in holding that the business acti¬ 
vities of the petitioner Company in the year 
1945-46 were different from those in the year 
1944-45. That is primarily, if not wholly, a 
question of fact and Mr. Mitra was unable to 
point out any error which the Tribunal had 
committed in applying the principles upon 
which questions of that type ought to be de¬ 
cided. The question as to whether various 
business activities of an individual or a firm or 
a Company — constitute one business or are 
m fact distinct and separate businesses may, 
at times prove to be one of extreme difficulty, 
22*J? the . Present case there is no difficulty 
nf h ?Kt V m r, i nas T u * C t. h as > according to the finding 
Tn ?J lna i! ceUuloid business was sold 

and nothing of it was 
Sll n f^ e , year 19 «-46, against the profits of 
u he oss offered in the previous year 
™ld be set off. Indeed, I shall bedoingno 
injustice to Mr. Mitra if I say that he did* not 

IZTfl c ?? te " d . ,hat the finding of fact re¬ 
corded by the Tribunal was wrong. 

If lI ? en the business carried on bv the 

l?rnm P f>? y K 1 n • the year 1945 ' 46 was different 
*u bu ? iness carrie d on by it in the year 
i’ 4 !* 45 - the loss sustained in the course o/the 

S 2 e 4 ( 2) US1 be eS L COU ii d n0t > Under the terms of 
set off against the profits of the 
n,e e ^J he l ecti0 " is perfectly Sr and its 

the Reference, including the costs of 

add r?^ 


(11) Loss in one business cannot be set-off 
against the profit of another business under 
sub-section (2) of S. 24 of the Indian Income 
Tax Act, even though it is the same company 
which carries on these different businesses and 
even though such different businesses are per¬ 
mitted by the Memorandum and Articles of 
the Company. A good many legal hares have 
run on this trace of income-tax law but in my 
judgment it is quite unnecessary to pursue 
them here to explain the legal meaning of what 
is the “same business” within the meaning of 
this sub-section or what facts will constitute 
inter-connection and unity in business. 
Many felicitous phrases like “dovetailing” and 
“inter-lacing” have become familiar in this 
branch of the law. Such well known decisions 
on the point as — ‘Mitchell v. Egyptian Hotels 
Ltd.’, (1915) AC 1022 and — ‘Scales v. George 
Thompson & Co. Ltd.’, (1927) 13 Tax Cas 83 
are only a few among the many judicial at¬ 
tempts to seek a pattern or a test when a busi¬ 
ness can be regarded as the “same.” I am 
satisfied that by the tests laid down in these 
cases the assessee’s contention must fail. 

(12) But quite apart from the wealth of judi¬ 
cial learning on the point, I reach the same 
conclusion in this case on a short point of con¬ 
struction of S. 24(2) of the Income Tax Act 
The language used in this sub-section of the 
Statute is “same business”. It is not the same 
company. Business and company are words of 
different categories of connotation in this tex¬ 
tual context of the Statute. The same com¬ 
ply may have more than one business but to 
be entitled to set-off under sub-section (2) of 
S. 24 of the Income Tax Act, the business must 
be the same and not merely the Company. 

(13) I concur in the conclusion that the ques¬ 
tion raised in this Reference must be answered 
in the negative. 

B/D.R.R. Reference answered. 
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(a) Constitution of India. Art “j 

1950 he an d H et rtirf US T*® detained in February 

ot : Bo°™S, aking Testate 
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(b) Public Safety — Preventive Detention 
Aci (i960) S. 7 — Grounds of detention — 
Detenu oeing member of Communist Party. 

The orders of detention are not invalid 
because ol the statement in the grounds 
that tae organisation to which the detenus 
belong has been declared an illegal orga¬ 
nisation and thcrelore is an illegal orga¬ 
nisation. it has never been held by tne 
Supreme Court that an order declaring the 
Communist Party to be an illegal organi¬ 
sation is illegal. This particular ground 
has been beiore the Supreme Court on a 
number of occasions and no suggestion 
has ever been made that it is an improper 
and a bad ground. Further the gravamen 
01 the allegation made in this ground is 
that the deienu belongs to an organisation 
which is committed to violent and sub¬ 
versive acts and which has as its main 
objects the overthrow of the State by vio¬ 
lence. Such being the case it is of little 
importance whether such an organisation 
has or has not been declared to be illegal. 
On a fair reading of the ground it would 
appear that the detenu is regarded as dan¬ 
gerous not because he is a member of an 
illegal organisation but because he is a 
member and assists in the activities of an 
organisation whose objects are said to be 
a danger ar.d a menace to the maintenance 
of public order and the security of the 
State. Amulya Banerjee v. State of West 
Bengal (SC) and AIR 1951 SC 174 Foil. 

(Paras 30, 31 & 32) 

(c) Public Safety — Preventive Detention 
Act (1950) S. 7 — Facts in grounds of deten¬ 
tion — High Court’s power to question them. 

The High Court is not entitled to go into 
the Question whether the statements made 
in the grounds and in the particulars 
served later were untrue. The High Court 
cannot sit as a court of appeal and hold 
that the facts alleged are not true or have 
not been established. (Para 33) 

(d) Public Safety — Preventive Detention 
Act (1950) S. 3 — Mala fide orders — Order 
of detention after release in Criminal case. 

Where persons are detained in prison 
upon criminal charges it would be un¬ 
necessary to make any orders of detention, 
because whilst they were in prison they 
would be safe and would be unable to 
commit any acts of a subversive nature. 
Once an order for their release was pass¬ 
ed whether by way of a discharge or by 
granting bail, different considerations 
would arise. Such persons would be at 
large, and if they were dangerous, the fact 
that they were discharged in some crimi¬ 
nal case or the fact that they had been 
granted bail would in no way prevent 
them from carrying dangerous activities. 
The verv circumstances would by tnem- 
seIves justify the making of the order for 
detention which up to then would have 
been unnecessary if it was honestly be¬ 
lieved that the person detained under the 
order was dangerous. It cannot be inferred 
that the orders were mala fide merely be¬ 
cause they were made when it became 
clear that the detained person would be 
released from custodv. To hold that the 
orders were mala fide, -something more 
than these mere circumstances would have 
to be established. (Paras 34 & 35) 


(e) Constitution of India, Art. 226 — Habeas 
Corpus — Writ of — Successive applications. 

Quaere : Whether successive applications 
for writs in the nature of habeas corpus 
on the same facts can be made? (Para 45) 

(1) tonsciiuuon of India, Art. 226 — Habeas 
Corpus — Writ of — Applications under diffe¬ 
rent circumstances. 

Applications were made under Art. 226 
after the Act of 1951 was passed amend¬ 
ing the earlier Preventive Detention Act 
of 1950. In these applications it was con¬ 
tended that the later amending Act was 
ultra vires and further that if it was intra 
vires, certain new rights were granted to 
the detenus: 

Held that a decision under the Pre¬ 
ventive Detention Act of 1950 could 
never prevent an application made 
when that Act had been amended in the 
manner in which it was amended by the 
1951 Act. The fact that an application had 
been dismissed-under the 1950 Act might 
airord no answer whatsoever to the con¬ 
tentions of the detenu under the Act as 
amended in 1951. That being so the 
High Court was bound to hear these appli¬ 
cations even if the law prohibited succes¬ 
sive applications. (Para 46) 

(g) Public Safety — Preventive Detention 
Act (1950) S. 9 — Late representation. 

Though Government is technically cor¬ 
rect in not accepting the representation 
sent by the detenu after the period pre¬ 
scribed under S. 9, yet it would be far 
better if the technicalities are waived and 
the representation is placed before the Ad¬ 
visory Board. (Para 43) 

Arun Kumar Dutt; S. Acharyya; Sadhan 
Gupta; Arun Prokash Chatterjee; Hemendra 
Nath Banerjee and Ar.il Kumar Sen, for Peti¬ 
tioners; S. M. Bose with N. K. Sen, for the 
State. 
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HARRIES C. J.: These arc applications for 
writs in the nature of habeas corpus filed by 
persons detained under the Preventive Deten¬ 
tion Act, 1950 as amended by the Preventive 
Detention Act of 1951. A number of the 
detenus were detained under orders made in 
February 1950 and in the cases of these detenus 
what are called supple Tentary grounds were 
served in July. 1950 and in some instances 
additional supplementary grounds were served 
later in the same month. In other cases the 
grounds served contained very detailed parti¬ 
culars, and in those cases the grounds were 
served either at the time the orders were made 
or very shortly afterwards. 

(2) These applications were made after the 
Act of 1951 amending the Preventive Detention 
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or about the time when the grounds for the 
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Act of 1950 was passed and it was contended 
on behalf of all the detenus that this Amending 
Act was ultra vires the Constitution. We heard 
a full argument on this question before tne 
Supreme uourt delivered judgment in the cases 
of _ *s. Krishnan v. btate ol Madras', AIR 
1951 S C 301 and — ‘Ram Prasad Rabha v. 
The State of Assam (SC/. After hearing an 
argument on this point all the cases were 
adjourned to enable them to be placed before 
the Advisory Board as tne detenus were appre¬ 
hensive that an adverse decision by this Court 
mignt affect their chances before the Advisory 
Board. 

(3) The Advisory Board have now dealt with 
all the cases and released about thirty detenus. 
We have only heard the cases which were 
dismissed by the Advisory Board. 

(4) It i£ now unnecessary to consider the 
argument that the Amending Act ot 1951 is 
ultra vires because the Supreme Court in the 
case of — *S. Krishnan v. Tne State of Madras', 
AIR 1951 S C 301 have expressly hold that this 
Act is intra vires. It must therefore be held 
that there is no force whatsoever in this first 
contention made on behalf of all the detenus. 

(5) On behalf of the detenus against whom 
orders were made in February 1950 it was 
contended that the supplementary grounds or 
the particulars which were delivered in July, 
were delivered too late and therefore these 
detenus were entitled to be released. 

(6) The so-called supplementary grounds or 
particulars did not state any new grounds for 
the orders of detention. They were in the nature 
of particulars of the rather general grounds 
given earlier. They merely amplified those 
grounds giving specific instances to support the 
general statements made earlier. It was not 
seriously contested that if these particulars or 
supplementary grounds could be regarded as 
having been served on the detenus within time 
such would not be sufficient to maintain the 
orders of detention made in each case. 

(7) With regard to the other class of cases 
where detailed grounds were served either with 
the order or within a matter of a week or 
fourteen days after the order, it has not been 
seriously suggested that the grounds, if honest- 
L bel !? Ved l n ' , were not sufficient to sustain 

, fact only in a few cases was 
Us . that the orders mndo 
were mala fide and with those cases I shall 
deal later in this judgment. 

(8) With regard to the cases in which orders 
were made in February 1950 and Ker par- 

SK-MS su t P plementar y grounds delivered in 
J j 9* cases would aopear to be 
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vonicuiars had been served on the detenu at 
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order were served upon him suen would have 
been sufficient to maintain tne order lor deten¬ 
tion, but that as they were served some months 
later the State of Bombay could not rely upon 
these grounds to justify tne continued detention 
ot the detenu. 

(lu> In the Bombay case the detenu was 
arrested on April 21, 195U under the Preventive 
Detention Act of 195U and on April 29, 1950 
the grounds for his detention were served upon 
him in compliance with Art. 22 (a) ot the Con¬ 
stitution ol India. These grounds were some¬ 
what vague and on August 9, 1950 the detenu 
filed a petition for a writ in tne nature of 
habeas corpus in the High Court of Bombay. 
Notice was issued to tne Commissioner of 
Police and pending the disposal of the Rule 
the Commissioner of Police on August 20, 1950 
delivered certain particulars or supplemental 
grounds on the detenu. On August 30, 1950 the 
Commissioner of Police filed an affidavit in 
which certain facts were stated and eventually 
the High Court of Bombay directed the release 
of the detenu. The State of Bombay appealed 
and the Supreme Court allowed the appeal and 
held that the detention of the respondent 
detenu was valid. 

(11) It had been contended before the 
Supreme Court that the original grounds served 
upon the detenu were too vague and did not 
comply with the fundamental right given to 
the detenue by Art. 22 (5) to have the grounds 
of the order served upon him as soon as may 
be so that he could have the earliest opportu- 
nity of making a representation 

(12) The Supreme Court held that the 
grounds of the order could be supplemented 
or further particulars of the grounds could be 

r^ n *h l S £ me later date and > n that particular 
case the Supreme Court were of opinion that 
the requirements of Art. 22 (5) had been met 

<} 3 > l P J he case of — Tarapada De v The 
State of West Bengal’, AIR 1951 S C 174 the 

arv U 2fi °SS of detention was made on Febru- 
c!r,3 1950 .? d ll ? e Bounds of detention were 
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be said that the detenus could not possibly be 
said to have been given the earliest opportunity 
of making a representation if the particulars, 
which were necessary before a proper repre¬ 
sentation could be made, were not delivered 
with despatch. It was urged that p: .iiculars 
delivered a fortnight or so after the rounds of 
the order of detention had been served would 
be too late, because the detenu should be given 
the earliest opportunity of making his repre¬ 
sentation. Delay in providing particulars, if 
they were necessary, would only allow the 
detenu to make a belated representation. 

(16) On the other hand it was contended by 
the learned Advocate General on behalf of the 
State that the decisions of the Supreme Court 
in the Bombay and Calcutta cases compelled 
us to hold that particulars delivered in July 
of the grounds delivered in the middle of 
March were sufficient to comply with the re¬ 
quirements of Art. 22(5). The learned Advocate 
General pointed out that in the Bombay case 
the particulars were not delivered until practi¬ 
cally four months had elapsed from the time 
the original grounds were .delivered and further 
these particulars were not delivered until a 
considerable time had elapsed after a habeas 
corpus petition had actually been presented. 
Nevertheless the Supreme Court held that the 
grounds for making the order for detention 
had been served as soon as may be and that 
the detenu had been given the earliest oppor¬ 
tunity of making his representation. 

(17) The learned Advocate General further 
pointed out that the dates of the delivery of 
the grounds of the orders and of the particulars 
in the present case are the same as the dates 
in the cases of — ‘Tarapada De v. The State 
of West Bengai\ AIR 1951 SC 174 which were 
considered by the Supreme Court. In these 
particular cases now before us the orders were 
made towards the end of February and they 
appear to belong to a batch of cases some of 
which were considered by the Supreme Court 
in — ‘Tarapada De’s case/ There can be no 
doubt that the facts of these cases are indis¬ 
tinguishable from the facts in the cases of — 
‘Tarapada De* and that being so the Advocate 
General contends that we are bound to follow 
the decision of the Supreme Court and hold 
that these further particulars must be looked 
at and the orders of detention upheld. 

(18) It has been frequently contended that 
a case is only an authority for what it actually 
decides. It is certainly an authority for that 
and it appears to me that the decisions of the 
Supreme Court cannot possibly be questioned 
and must be followed. There have been express 
decisions of the Supreme Court that in cases 
precisely similar to those now before us the 
delivery of the grounds by the middle of March 
and particulars towards the end of July com¬ 
plied with the Constitution. 

(19) Reliance was placed upon certain obser¬ 
vations in judgment of Kania C. J. in — ‘Atrna 
Ram’s case’, (AIR 1951 S C 157) which would 
suggest that the particulars should be delivered 
without loss of time. Dealing with this aspect 
of the case the learned Chief Justice observed: 

‘This detailed examination shows that pre¬ 
ventive detention is not by itself considered 
an infringement of any of the fundamental 
rights mentioned in Part III of the Consti¬ 
tution. This is, of course, subject to the 
limitations prescribed in clause 5 of Article 
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22. That clause, as noticed above, requires 
two things to be done for the person against 
whom the order is made. By reason of the 
fact that clause (5) forms part of Part III 
of the Constitution, its provisions have the 
same force and sanctity as any other provi¬ 
sion reiating to fundamental rights. As the 
clause prescribes two requirements, the time 
factor in each case is necessarily left fluid. 

While there is the duty on the part of the 
detaining authority to furnish grounds and 
the duty to give the detained person the 
earliest opportunity to make a representation 
which obligations, as shown above, are co¬ 
related. there exists no express provision 
contemplating a second communication from 
the detaining authority to the person detain¬ 
ed. This is because in several cases a second 
communication may not be necessary at all. 
The only thing which emerges from the dis¬ 
cussion is that while the authorities must 
discharge the duty in furnishing grounds for 
the order of detention ‘as soon as may be’ 
and also provide ‘the earliest opportunity to 
the detained person io make the representa¬ 
tion’. the number ol communications from 
the detaining authority to the detenu may be 
one or more and they may be made at 
intervals, provided the two parts of the 
aforesaid duty are discharged in accordance 
with the wording of clause (5). 

So long as the later communications do not 
make out a new ground, their contents are 
no infringement of the two procedural rights 
of the detenu mentioned in the clause. They 
may consist of a narration of facts or parti¬ 
culars relating to the grounds already sup¬ 
plied. But in doing so the time factor in 
respect of the second duty, viz., to give the 
detained person the earliest opportunity to 
make a representation cannot be overlooked.” 

(20) In the concluding portion of his judg¬ 
ment the learned Chief Justice observed: 

“Having regard to the principles mentioned 
above, we have to consider whether the 
judgment of the High Court is correct. We 
have already pointed out that the summary 
rejection by the High Court of the later com¬ 
munication solely on the ground that all 
materials in all circumstances must be fur¬ 
nished to the detenu when the grounds are 
first communicated, is not sound. We have 
indicated the circumstances and conditions 
under which the later communication may or 
may not be considered as falling within the 
purview of Art. 22(5) of the Constitution. 

In dealing with the position when the 
grounds were first communicated, the High 
Court held as follows: “this is not a ground which 
would enable the detenu to make a representa¬ 
tion to which he is entitled both under the 
Act and under the Constitution”. In this 
case the later communication of the 26th 
August, 1950. was made after the respondent 
filed his petition and it appears to have been 
made to controvert his allegation that he was 
never in Bombay between January and April 
1950. as alleged in his affidavit. After taking 
into consideration this communication it was 
observed by Chagia C. J. that if these parti¬ 
culars were furnished on 29th April 1950, very 
likely the Court would have rejected the peti¬ 
tion. The Court set the respondent free 
only because of its view that after 29th April 
no further communication was permissible. In 
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offends against the fundamental right of free¬ 
dom of association guaranteed to citizens by 
Article 19(1) (b). It has been held by a Full 
Bench of the Madras High Court that such 
an order is illegal and therefore it is said that 
in each and every case the detenus have been 
detained upon a ground which cannot be re¬ 
garded as a valid ground to found an order 
lor detention. The orders it is contended were 
made on an erroneous belief that the Com¬ 
munist Party in this Slate was an illegal orga¬ 
nisation whereas in fact it was not. This errone¬ 
ous belief might well, it is urged, have affected 
the mind of tne Authorities making the orders 
and the orders might never have been made if 
the Authorities had appreciated the true posi¬ 
tion namely that the Communist Party was a 
perfectly legal organisation. 

(27) It was further argued that once it is 
held that one of the grounds for detention was 
not a valid or proper ground then the orders 
made must be held to be invalid though they 
might be supported by other grounds which 
were good and valid grounds. When a num¬ 
ber of grounds for making an order are given 
it is contended it is impossible for any Court 
to say with certainty what were the determin¬ 
ing factors for making such order. The Autho¬ 
rity might have made the order on one or more 
of the grounds but on the other hand it might 
not. It might well be it was urged that the 
order would not have been made except for the 
existence of all the grounds stated and that being 
so if one ground is shown to be no ground at all, 
it cannot be said with certainty that the order 
would ever have been made if it had been 
realised that such a ground was not a proper 
and valid ground. 

(28) This view has been taken by Sen and 
Chunder JJ. in cases now under appeal to the 
Supreme Court but in my judgment this view 
though entitled to great respect cannot be fol¬ 
lowed as the Supreme Court has dealt with this 
particular ground in a number of cases and 
in no judgment of that Court has it ever been 
suggested, much less held, that the ground is 
not a proper ground to support an order for 
detention. 


our opinion, this view is erroneous. We 
think that on the facts of the present case 
therefore the respondent's petition should 
have been dismissed.” 

(21) It appears to me from these observations 
that the Court was clearly of opinion that the 
detenu had been given the earliest opportunity 
to make his representation though the particu¬ 
lars were not delivered until nearly four months 
after the order had been made and until after 
the detenu had filed habeas corpus petition. 

(22) Again in — 'Tarapada De’s case’, (AIR 
1951 S. C. 174) Kania C. J. in his judgment 
observed: 

“As regards the grounds furnished by the 
Government in each case in its first commu¬ 
nication, it is sufiicient to notice that while 
the first ground is common to all the appel¬ 
lants, the second ground is different in most 
cases. The High Court has considered the 
case of each appellant in respect of the com¬ 
munication dated the 14th of March, 1950 
sent to him. In their opinion those grounds 
are not vague. They have held that the pro¬ 
cedural requirement to give the detained per¬ 
son the earliest opportunity to make a re¬ 
presentation has not been infringed by the 
communication of the grounds of the 14th of 
March and by the subsequent communication 
made to the appellants in July. This point 
was not seriously pressed before us. After 
hearing counsel for the appellants we see no 
reason to differ from the conclusion of the 
High Court on this point ” 

(23) From these observations it is clear that 
the Supreme Court were of opinion in the Cal¬ 
cutta cases that where the orders had been 
made on or about February 26, 1950 and grounds 
served in the middle of March and supplemen¬ 
tary grounds served towards the end of July, 
the detenus had been given the grounds of de- 
((ii ^ as may be” and had been given 

the earliest opportunity of making representa- 
) 1 u on s • being so we are bound to hold 

that there is no force in the contention made 
on behalf of the detenus who were detained in 
February 1950, and who did not receive the 
particulars of the grounds served in the middle 
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(29) In the case of — ‘Amulya Baneriee v. 
The State of West Bengal', the Supreme Court 
expressly held that the particular ground to- 
gether with a further ground in which details 
of the detenus communistic activities were 
stated were sufficient to support a valid order 
for detention. In — ‘Tarapada De v. The State 
of West Bengal', (AIR 1951 S. C. 174) this 
ground appeared in each of the hundred cases 

al| f hPiH th *i u° Urt V , The orders o £ detention were 
rhiinil n^ Vabd and ‘f thc view of Sen and 
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presence of this ground in all the cases vitiates 
each and every one of the orders of detention 
now beiore us. 

(31) Further it appears to me to-be imma¬ 
terial wiietner the Communist Party has or has 
not been declared to be an illegal organisation. 
The gravamen of the allegation made in tms 
ground is that tne detenu belongs to an organi¬ 
sation which is committed to violent and sub¬ 
versive acts and wmch has as its main objects 
the overthrow of the State by violence. Such 
being the case it appears to me to be of little 
importance whether such an organisation has 
or has not been declared to be illegal. Assuming 
the party has the objects stated in this ground 
a member of it would be equally dangerous whe¬ 
ther the organisation had or had not been dec¬ 
lared to be illegal. On a fair reading of the 
ground it would appear that the detenu is re¬ 
garded as dangerous not because he is a mem¬ 
ber oi an illegal organisation but because he is 
a member and assists in the activities of an 
organisation whose objects are said to be a 
danger and a menace to the maintenance of 
public order and the security of the State. 

(32) For these reasons I must therefore hold 
that the orders of detention are not invalid 
because of the statement in the grounds that 
the organisation to which the detenus belong has 
been declared an illegal organisation and tnere- 
fore is an illegal organisation. 

(33) It was not seriously contended, except 
in a few cases, that these orders were mala 
tide. It was suggested on behalf of various 
detenus that the statements made in the 
grounds and in the particulars served later 
were untrue. But this Court is not entitled to 
go into that question. If the detaining autho¬ 
rities honestly believed these grounds to be true 
then no question of mala Tides can arise. We 
cannot sit as a court of appeal and hold that 
the facts alleged are not true or have not been 
established. It these facts, stated in the grounds 
and in the particulars, where particulars were 
delivered, are accepted then there was abun¬ 
dant material in each case upon which the 
detaining authority could be satisfied that the 
person detained was a dangerous person and 
likely to do great mischief. 

(34) It was however contended in a few cases 
that the orders must be mala fide because they 
were only made after the detenus had either 
been discharged in criminal cases or had been 
released on bail. Where persons are detained 
in prison upon criminal charges it tvould be 
unnecessary to make any orders of detention, 
because whilst they were in prison they would 
be safe and would be unable to commit any acts 
of a subversive nature. Once an order for 
their release was passed whether by way of a 
discharge or by granting bail, different consi¬ 
derations would arise. Such persons would be 
at large, and if they were dangerous, the fact 
that they were discharged in some criminal 
case or the fact that they had been granted 
bail would in no way prevent them from car¬ 
rying dangerous activities. Making orders for 
detention, where persons had been discharged 
by a criminal court or had been released on 
bail, does give rise to suspicion. The orders 
might be made, for example, to defeat the 
order for bail and I myself held in a case at 
Lahore — 4 S. Dilbagh Singh v. Emperor’, AIR 
1944 Lah 373 that an order detaining a person 
had been made mala fide and solely for the 


purpose of assisting the police in the investiga¬ 
tion of certain cnuiges in respect of wnich bail 
had been granted to the detained person. 

(35) In the present case however there is 
nothing to suggest that tnese orders were not 
honesiiy made beyond the tact tnat they were 
made when it was clear that the detenu would 
be set at liberty. Tne lact that tne prisoner 
would be at large mignt well compel the autho¬ 
rities to make an order if they honestly believed 
him to be dangerous. I cannot infer that the 
orders in these cases were mala lide merely 
because they were made when it became clear 
that the detained person would be released 
from custody. To hold that the orders were 
mala fide, something more than these mere 
circumstances would have to be established 
because, as I have said, the very circumstances 
would by themselves justify tne making of the 
order which up to then would have been un¬ 
necessary if it was honestly believed tnat the 
person detained under the order was dangerous. 

(36) In — ‘Sureswar Bhattacharjee v. The 
State’, Misc. Case No. 120 of 1951 it was sug¬ 
gested that the particulars given were not 
particulars of the ground originally served, but 
contained entirely new material forming ne\y 
grounds. The order of detention was made on 
February 26, 1950 and the grounds were servecj 
on March 7, 1950. The first of those grounds 
is that the detenu had been assisting the opera¬ 
tions of the Communist Party of India which 
had for its objects the commission of serious 
crimes and thus had been acting in a manner 
prejudicial to the maintenance of public order. 
In this ground it was also stated that the Com¬ 
munist Party had been declared unlawful by 
the State Government under S. 16 of the Indian 
Criminal Law Amendment Act. 

(37) The second ground was in these terms: 
“That as a member of C. P. I. on its labour 

front and as a member of the Union of Post 
and Telegraphs Workers Union, you fomented 
trouble against the Postal Employees, tam¬ 
pered with their loyalty and incited them to 
resort to illegal actions leading to distur¬ 
bances.” 

(38) In the particulars served on July 16, 
1950 it was stated that the detenu was a pro¬ 
minent and active worker of the C. P. I. being 
on the Executive Committee of the U. P. T. W. 
and that on or about August 21, 1949 he incited 
certain employees to stage demonstrations in 
front of the office of the Post Master General 
and also to assault high officials. Further, that 
he participated in the disturbances created by 
communist members at a meeting on August 
18, 1949 addressed by Sri Jai Prakash Narain 
and at another meeting on September 19, 1949 
convened by the U. P. T. W. 

(39) It was contended that these were not 
particulars in the true sense of the word and 
that they related rather to maintenance of sup¬ 
plies and services essential to the community 
than to maintenance of the security of the State 
and the maintenance of public order. If they 
applied to matters concerning the maintenance 
of supplies and services essential to the com¬ 
munity the detenus could not have been de¬ 
tained, without obtaining the opinion of the 
Advisory Board, for more than three months 
from their detention, whereas such had not 
been obtained. It seems to me however that 
these grounds and the particulars really rela¬ 
ted to the maintenance of public order, because 
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what is suggested is that this man fomented 
trouble against the postal employees, incited 
them to illegal action which led to disturbance 
and in the particulars one example is given of 
staging a demonstration in front of the oificc 
of the Post Master General and inciting men 
to assault officials, presumably of the depart¬ 
ment of the Post Master General. I do not 
think it can be said that the particulars given 
were not particulars of the grounds originally 
served and further that this was not an order 
made because a person was likely to act in a 
manner prejudicial to the security of the State 
or the maintenance of public order. 

(40) In two cases—Miscellaneous Case No. 63 
of 1951 (Sripati Bhowmick) and Miscellaneous 
Case No. 66 of 1951 (Kishori Mohan Patra) it 
was contended that the representations of these 
delenus had not been placed before the Advisory 
Board. Sripati Bhowmick was detained by an 
order of December 17, 1950 and on December 
23, 1950 very detailed grounds were served on 
him. Kishori Mohan Patra was detained by 
an order of November 27, 1950 and equally de¬ 
tailed grounds were served on him on Decem¬ 
ber 1, 1950. 

(41) The Act amending the Preventive De¬ 
tention Act came into force on February 22, 
1951 and the cases of both these detenus had to 
be sent to the Advisory Board by April 6, 1951 
and the papers were actually sent to the Ad¬ 
visory Board before that date. In fact they 
were submitted in both the cases on March 16, 
1951. Section 9 of the Amending Act provides 
that the appropriate Government must within 
six weeks from the date the Act came into force 
in the case of orders of detention made before 
the Amending Act was passed, place before the 
Advisory Board the grounds on which the order 
of detention had been made and the represen¬ 
tation, if any, made by the detenu. 

(42) No representation had been made by 
these two detenus up to April 6, 1951 which 
was the last day for forwarding the papers to 
the Advisory Board. On April 7, however, 
Sripati Bhowmick wanted fourteen days time 
to make a representation and he was informed 
by Government that the papers had been for¬ 
warded to the Board and that he could make 
ms representation direct to the Board. He 
appears to have sent a representation on April 

4 to . . 1 ° ven } me nt. But Government returned 
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Board apparenUy made an order upholding the 
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n^L T * ech 4 l i ically Gover nment was possibly 

had t? <^nr! he n a fK ltUde they took because they 
vfsorl necessary papers to the Ad- 

SL in tho w ^ prU 6 ’ 1951 and th ere is 
them ?n Lj statute expressly empowering 

to the Arflf a 2 y s . ubs equent representations 
us Mr° ry Boa t rd ;- However it appears to 
S ADrift r ®P^ se “ tat »o n when it was received 
Board ^nH°not 951 ’f Sh ° U i d have been sent to the 

SSKatSf t n h °i U turr l ed A 0 J] 16 detenu with ao 

imunation that he should if he desired spnd 

ontTaV 0 ° t , ,t?f a , rd ' The AdvoSe-SenS 

Sd no U ril h »« S f e contended that the State 

received A t0 ., f °, rward a °y representation 
a t‘ er April 6, 1951, but he agreed that 
Government should forward this representation 
to the Board and that the Board Sd con¬ 


sider the case in the light of this representation. 
Though as I have said the Government may 
have been technically correct, it would have 
been far better if these technicalities had been 
waived and the representation placed before 
the Advisory 3oard who could have dealt witn 
it as they deemed proper. 

(44) In the case of Kishori Mohan Patra the 
papers were sent to the Board on March 16, 
1951 and the order of the Advisory Board in 
his case was made on March 30. 1951 before 
any request was received from him for per¬ 
mission to make a representation. That being 
so. no representation could be forwarded. But 
again the Advocate-General cn behalf of the 
Government has agreed that Kishori Mohan 
Patra’s case should be sent to the Board to be 
considered by them if they think proper. 

(45) A number of detenus had made previous 
applications to this Court for writs in the nature 
of habeas corpus and such applications had 
been dismissed by various Benches of this 
Court. It was contended on behalf of the State 
that as previous applications had been dismissed 
this Bench had no jurisdiction to consider sub¬ 
sequent applications. Whether successive ap¬ 
plication for writs in the nature of habeas cor¬ 
pus would lie is unnecessary to decide in this 
case. It might well be argued that there is 
nothing in law to prevent successive applica¬ 
tions. In civil matters there is the rule of res 
judicata and in criminal matters the rules of 
autre fois convict and autre fois acquit. But 
these proceedings are neither civil nor criminal 
and it is contended that there is no express 
provision prohibiting successive applications 
even based on the same facts. In my view 
however even if successive applications would 
not be permissible, if based on the same facts, 
which as I have said it is unnecessary to decide 
in this case, these applications were proper ap¬ 
plications which this Court was bound to enter¬ 
tain. because the circumstances in which they 
were made were entirely different from the 
circumstances in which the earlier applications 
were made. 

(46) These applications now before us were 
made after the Act of 1951 was passed amend¬ 
ing the earlier Preventive Detention Act of 
1950. In these applications it was contended 
that the later amending Act was ultra vires 
and further that if it was intra vires, certain 
new rights were granted to the detenus. It 
appears to me that a decision under the Pre¬ 
ventive Detention Act of 1950 could never pre¬ 
vent an application made when that Act had 
been amended in the manner in which it was 
amended by the 1951 Act. The fact that an 
application had been dismissed under the 1950 
Act might afford no answer whatsoever to the 
contentions of the detenu under the Act as 
amended in 1951. That being so, this Court 
was bound to hear these applications even i i 
the law prohibits successive applications. Whe¬ 
ther successive applications are prohibited must 
be considered when an appropriate case arises. 

(47) I do not think that it is necessary to 
consider each case individually because as I 
have said earlier, unless these general conten- 

3 J e ac $ ed ! d *?• is conceded that the ori¬ 
ginal grounds together with the further parti¬ 
culars in one class of cases and the original 
grounds in the other class of cases are suSdent 
to maintain the order of detention in each case 
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(48) The result therefore is that these peti¬ 
tions fail and are dismissed. 


gal Act 62 (LX11) of 1950) — Applicability of 
S. 14 to pending suits. 


(49) G. N. DAS. J.: 
A/D.H. 


1 agree. 

Petitions dismissed. 
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HARRIES C. J. AND BANERJEE J. 
United Commercial Press Ltd., Appellant v. 
Satyanarain Chamaria, Respondent. 

A. F. O. D. No. 168 of 1951, D/- 9-1-1952. 

(a) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
(Amendment) Act (62 (LXIi) of 1950) S. 5 — 
Meaning of — Provisions of original Act appli¬ 
cable to pending suits — (Houses and Rents — 
West Bengal Premises Rent Control (Tempo¬ 
rary Provisions) Act (17 (XVII) of 1950) S. 
18 (5) ). 

S. 5 must be read as meaning that such 
portion of the Act of 1950 as was amended 
by the amending Act of 1950 shall apply 
to suits pending when the 1950 Act came 
into force and shall be deemed always to 
have applied to such suits. What the 
Legislature clearly had in mind were the 
original provisions of S. 18(5) and they 
were not concerned with the other portions 
of the Act of 1950. Section 5 of the amend¬ 
ing Act provides that S. 18(5) of the 1950 
Act as amended would apply to all pend¬ 
ing suits and would always be deemed to 
have applied and there was intention what¬ 
soever to make applicable to such suits 
any other provisions of the 1950 Act. 

(b) Interpretation of statutes — ( Too literal 
constructions leading to absurdity — Liberal 
construction. 

It is a legitimate method of construction 
to give an Act a meaning if that can be 
done reasonably. Too literal a construc¬ 
tion should not be followed when it leads 
to an absurdity if a somewhat more libe¬ 
ral construction would lead to an effective 
application of the Act. (Para 20) 

Anno: C. P. C. Preamble N. 7 Pts. 117 and 
llo. 

(c) Interpretation of statutes — Retrospec- 
live effect. 

The Court leans against giving an Act 
retrospective effect and will only give it 
such effect if it is compelled to do so bv 
express words in the statute or where re¬ 
trospective effect is clearly to be implied 
from the words of the statute. (Para 24) 
Anno: C.P.C., Preamble N. 3 Pt. 1. 

(d) Houses and Rents — West Bengal Pre- 

, aJl♦ e M^ RC / ? v,r. Cont^o, (Temporary Provisions) 
Act ( 1 , (XVII) of 1950) Ss. 12 and 18(5) — 
Retrospective operation of Act. 

The opening words of S. 12 do not sug¬ 
gest that the Act should be given retrospec¬ 
tive effect. The existence of S. 18(5) in the 
Act makes it clear that the Act was never 
intended to be retrospective and was only 
to have such retrospective effect as was ex¬ 
pressly given to it in the statute itself. ‘ 

(Paras 24 & 25) 

(e) Houses and Rents — West Bengal Pre- 
^ es ^^ n J,r^ ontro1 (Temporary Provisions) 

PmJ 17 (X ™> * f ,950) ' Ss * 14 (1) an <l (3) 
Proviso and 18(5) (as amended by West Ben¬ 


S. 14 in terms only applies to suits 
brought after the Act came into force and, 
therefore, the section cannot be applied 
strictly and literally to any suits filed be¬ 
fore the Act came into force, that is to 
suits pending when the Act came into 
force. What was intended was that the 
Court under S. 18(5) of the 1950 Act 
should apply those principles as far as 
possible to a case to which S. 14 could not 
in terms apply. (Para 30> 

Thus, if a suit was brought after the 
1950 Act came into force and the tenant 
had been in default in the payment of rent 
for eleven or twelve consecutive months 
after the Act came into force and before 
the suit was instituted no relief could 
possibly be given to him under S. 14. That 
rule must be applied as far as possible to 
suits filed before the Act came into force 
and, therefore, when it is found that in 
such suits there was default for eleven or 
twelve consecutive months before the 'suit 
was brought then the result should be the 
same if those defaults had occurred after 
the 195Q Act had come into force and were 
relied upon in a suit under that Act. 

(Para 30) 

E. R. Meyer with S. Roy, for Appellant; 
Shankar Banerjea with A. K. Sen, for Res¬ 
pondent. 

REFERENCE. /Para 

(’50) 8G Cal U 46: (54 Cal WN 756) 7, 12, 18 

HARRIES, C. J.: This is an appeal from a 
judgment and decree of P. B. Mukharji J., dated 
September 6, 1951 made in favour of the 
plaintiff in a suit for ejectment. 

(2) The suit was brought by the plaintiff- 
respondent to recover possession of portions 
of certain premises known as No. 32 Sir Harri- 
ram Goenka Street on the ground that the 
tenancy of the said premises had been ‘ipso 
facto’ determined by reason of the provisions 
of S. 12(3) of the West Bengal Rent Control 
Act of 1948. 

(3) It appears that the tenancy commenced 
on April 1, 1944, the rent then being Rs. 525/- 
per mensem. Later in the year 1948 the rent 
was increased in circumstances which we know 
nothing of to a sum of Rs. 840/- per mensem. 
But no point is taken that this increase was in 
any way illegal. 

(4) In November 1948 there appears to have 
been some quarrel between the parties and in 
that month the tenant refused to pay his rent 
and never paid any rent for the premises there¬ 
after right up until the date of the decree, 
namely, September 6, 1951. 

(5) A suit was filed on November 29, 1949 
claiming to eject the tenant-appellant. At that 
time the Rent Control Act of 1948 was in force 
and admittedly the tenant was a defaulter for 
three consecutive months or more and by rea¬ 
son of S. 12(3) of that Act his tenancy had been 
‘ipso facto’ determined. 

(6) During the pendency of the suit the West 
Bengal Rent Control Act of 1950 was passed 
which came into operation on March 31, 1950. 
Section 18(5) of this latter Act made applica¬ 
ble certain provisions of the 1950 Act in so 
far as may be to suits pending at the date when 
the Act came into force. 
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(7) By a decision of this Court — ‘S. B. 
Trading Co. Ltd. v. Satyendra Chandra Sen\ 
86 Cal. L. J. 46, a Bench of this Court held 
that S. 18(5) of the West Bengal Rent Control 
Act, 1950 had no application to suits for eject¬ 
ment based on the ground that the tenancy 
had been ‘ipso facto* determined by failure to 
pay three months’ consecutive rent as provided 
by S. 12(3) of the Rent Control Act of 1943. 
The result of this decision was that a very 
large number of tenants against whom suits 
were pending were deprived of the relief con¬ 
templated in S. 18(5) of the Rent Control Act 
of 1950. 

(8) To remedy this the Legislature passed 
an amending Act—The West Bengal Premises 
Rent Control (Temporary Provisions) (Amend¬ 
ment) Act, 1950 which came into force on Nov¬ 
ember 30, 1950. By this amending statute the 
term “tenant” was amended and was re-de¬ 
fined as meaning 

“any person by whom rent is, or but for a 
special contract would be payable for any 
premises, and includes—(i) any person who 
is liable to be sued by the landlord for rent; 
and (ii) any person whose interest in the 
premises has been ‘ipso facto* determined 
under sub-section (3) of section 12 of the 
West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act, 1948.” 

(9) This new definition was to be deemed 
always to have been substituted for the original 
definition in the 1950 Act. 


(10) Section 4 of this amending Act pr 
vided ‘inter alia* for the amendment of sub- 
(5) of S. 18 and the words 
“on the ground of default in payme 

m such premises has been ‘ipso facto* d 

termmed under the provision of sub-sectic 
(3) of section 12” 
were substituted for the words 
“on the ground of default in payme 

of arrears of rent under the provisions of tl 
West Bengal Premises Rent Control (Ter 
porary Provisions) Act, 1948.” 

provided^ S ' 5 ° f the Amending Act »t wi 

"In all applications made under sub-sectic 

the l l °u £ the said Act (meanir 

the 1950 Act) which are pending at the rnn 

f m erred e To n Sn 0f Act and in suits™ 
ferred to in sub-section (5) of the said se 

ment W Se h sa a iH e A pe , nding at such commend 
ment, the said Act as amended by this A, 

hate SS Iff* Sh3U ^ dGemed alw ^' 

-‘S R S Tr5 Ve ^ tated earlier in the case < 

dra Sen £ pL." r C T ° V ' Sat yendr a Chai 
Cal U J 46 cited above this Cn m 
p ad hald that relief under S. 18(5) of the 19= 
Rent Control Act could only be given to tw 

& t detSfed Wh Th e t oth nCie i hadSbeen ‘ips 


relief. After the amending Act, therefore, the 
position was that the only persons who could 
claim relief under S. 18(5) of the 1950 Act were 
persons whose tenancies had been ‘ipso facto* 
determined under S. 12(3) of the Rent Control 
Act of 1948. 

(13) As I have said the suit which gave 
rise to this decree was pending when the 1950 
Act came into force and was still pending-when 
the amending Act of 1950 came into force on 
November 30, 1950. 


(14) Before P. B. Mukharji J. who heard the 
suit it was contended on behalf of the tenant 
appellant that by reason of the amending Act 
no decree for ejectment at all could be made 
against him. On behalf of the landlord res¬ 
pondent it was urged that no relief could be 
given under S. 18(5) of the 1950 Act as amended, 
though by the amendment that section was 
made applicable to tenants whose tenancies had 
been ‘ipso facto* determined. On behali of the 
landlord it was contended that the tenant was 
guilty of such default and that no relief could 
be given to him under S. 18(5) of the 1950 Act 
which in terms referred to S. 14 of that Act. 

(15) P. B. Mukharji J. came to the conclusion 
that S. 18(5) of the Act of 1950 as amended 
was applicable to cases of suits brought against 
persons whose tenancies had been ‘ipso facto* 
determined. He, however, held that by reason 
of certain defaults S. 14 of the Act could not 
be applied to give the defendant any relief 
whatsoever and he accordingly decreed the suit. 

(16) Before us Mr. Meyer on behalf of the 
tenant appellant has contended that by reason 
of the amending Act of 1950 no decree could 
be passed against his client on the ground that 
his tenancy had been ‘ipso facto’ determined 
by default in payment of arrears of rent for 
three consecutive months. His contention is 
that by reason of the amending Act of Novem¬ 
ber 1950 the whole of the 1950 Act was made 
to apply to pending suits and as the 1950 Act 
did not permit of ejectment on the ground of 
ipso facto determination of the tenancy no 
decree for ejectment could be made against the 
tenant in this case. 


""-j™ icucu un o. o oi tne amen< 
“?.? Ac . t . of .J 950 and stressed the words 
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and indeed of the amending Act. The purpose 
of the amending Act was to nullify the eifect 
of the decision in — ‘S. B. Trading'Co., Ltd. v. 
Satyendra Chandra Sen', (3G Cal. L. J. 46) cited 
above and to enable the courts to grant relief 
to tenants whose tenancies had been ‘ipso facto’ 
determined by reason of default in payment of 
rent for three consecutive months. If Mr. 
Meyer’s contention be accepted then the amend¬ 
ing Act is wholly unnecessary because no 
decree could be made at all against such de¬ 
faulting tenants. 

(19) It seems to me that a construction must 
be given to this section which would give 
effect to the amending Act rather than render 
it wholly useless verbiage, if such a construc¬ 
tion can reasonably be given to the words in 
S. 5. It seems to me that on a true construc¬ 
tion of S. 5 of the Amending Act all that was 
intended was that the amended definition of 
“tenant” and the substitution of the words in 
S. 18(5) were to apply to all suits pending at 
the time when the original 1950 Act came into 
force. There was possibly no need for the con¬ 
cluding words of the section, namely, “and 
shall be always to have applied” unless they 
were put in to meet a possible argument that 
the amendment would have no eifect during 
any period before the date when the amending 
Act came into force, namely, November 30, 
1950. The words “and shall be deemed always 
to have applied” make it abundantly clear that 
the Act as amended shall apply as if the amend¬ 
ment was in the original Act as passed on 
March 31, 1950. 

(20) When the Court sees the purpose of the 
amending Act and sees from the earlier sec¬ 
tions what the Legislature intended to do. it 
seems clear that S. 5 must be read as meaning 
that such portion of the Act of 1950 as was 
amended by the amending Act of 1950 shall 
apply to suits pending when the 1950 Act came 
into force and shall be deemed always to have 
applied to such suits. It is true that we are 
cutting down the full meaning of the words 
“the said Act as amended shall apply and shall 
be deemed always to have applied”. But it 
seems to me we are bound to do that to give 
the amending Act any meaning and purpose 

| whatsoever. It is a legitimate method of con¬ 
struction to give an Act a meaning if that can 
|be done reasonably. Too literal a construction 
should not be followed when it leads to an 
absurdity if a somewhat more liberal construc¬ 
tion would lead to an effective application of 
the Act. What the Legislature clearly had in 
mind here were the original provisions of S. 
18(5) and they were not concerned with the 
other portions of the Act of 1950. Section 5 
of the amending Act provides that S. 18(5) of 
the 1950 Act as amended would apply to all 
pending suits and would always be deemed to 
have applied and there was no intention what¬ 
soever to make apolicable to such suits any 
other provisions of the 1950 Act. 

(21) The view which I take was the view 
taken by the learned Judge in the court below 
and I have no hesitation in holding that the 
learned Judge arrived at a correct conclusion 
on this matter. 

(22) Mr. Meyer also endeavoured to argue 
that after the 1950 Act came into force and 
even before the amending Act of 1950 no suit 
could be brought against a person whose 
tenancy had been ‘ipso facto’ determined under 
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S. 12(3) of the Rent Control Act of 1948. He 
urged that the opening words of S. 12 of the 
1950 Act showed that it was the intention of 
the Legislature that that Act should be retros¬ 
pective. Mr. Meyer placed reliance on the 
words: 

“Notwithstanding anything to the contrary in 
any other Act or law, no order or decree for 
the recovery of possession of any premises 
shall be made by any court in favour of the 
landlord against a tenant, including a tenant 
whose lease has expired: 

Provided that nothing in the sub-section 
shall apply to any suit for decree lor such 
recovery of possession” 
where certain facts exist. 

(23) Mr. Meyer’s contention was that the 
words “notwithstanding anything to the con¬ 
trary in any other Act or law” show that this 
Act was intended to govern all cases whether 
such had been filed or decided before or after 
the Act came into force and that the Act was 
clearly made retrospective and would, therefore, 
apply to pending cases. The 1950 Act admitted¬ 
ly did not allow a suit to be brought on the 
ground of ‘ipso facto’ determination of a te¬ 
nancy. Therefore, it is said that the suit be¬ 
fore the learned Judge was bound to be dis¬ 
missed. 

(24) I can see nothing in the words relied 
upon by Mr. Meyer as suggesting that this 
Act should be given retrospective effect. The 
Court ieans against giving an Act retrospective 
effect and will only give it such effect if it is 
compelled to do so by express words in the 
statute or where retrospective effect is clearly 
to be implied from the words of the statute. 

(25) So far from the provisions of this statute 
suggesting that they should have retrospective 
eifect. the provisions I think clearly suggest the 
contrary. Why should it have been necessary 
to enact S. 18(5) if the whole Act was to have 
retrospective eifect? The Act would have ap¬ 
plied to these suits and applied with full force; 
S. 14 of the Act which provides for relief 
would have been applicable. Yet we find that 
S. 18(5) was enacted which expressly provides 
that a limited relief will be given to tenants 
in suits pending when the Act came into force. 
It is provided that in such cases the Court 
shall exercise the powers of granting relief 
against ejectment given by S. 14 of the Act 
following the provisions and procedure of that 
section as far as may be necessary for the said 
purpose. The court is enjoined to give effect 
to S. 14 as far as possible in such suits. But if 
the Act had been retrospective the court would 
have been bound to give full effect to S. 14 in 
all such suits. It appears to me that the exis¬ 
tence of S. 18(5) in the Act of 1950 makes it 
clear that the Act was never intended to be 
retrospective and was only to have such re¬ 
trospective effect as was expressly given to it 
in the statute itself. That being so there is 
no force in this contention. 

(26) Mr. Meyer then contended that if the 
Act of 1950 applied to suits based on ‘ipso 
facto’ determination of the tenancy under S. 
12(3) of the 1948 Act then he should be grant¬ 
ed relief. The learned Judge in the court 
below had held that the tenant was not entitled 
to relief because even after the amending Act 
came into force on November 30, 1950 he had 
defaulted for over six consecutive months. Ac¬ 
cording to the learned Judge’s view such default 
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nrevented the court from giving him any re¬ 
lief under S. 14 of the Act and it will be re¬ 
membered that in giving relief in pending suits 
the Court must apply S. 14 as far as it can. 
Section 14 of the Act provides for granting 
relief to tenants. But there is a proviso to sub- 
s m which is in tnese terms: 

‘•Provided that the tenant snail not be entitled 
to the benelit of protection against eviction 
under this section if he makes delault in pay¬ 
ment of the rent referred to in clause (i) of 
the proviso to sub-section (1) of section 12 on 
three occasions within a period of eighteen 
months.” 

(27) The learned Judge’s view was that as 
the Act of 1950 was only made applicable to 
persons whose tenancies had been ‘ipso facto' 
determined by the amending Act which came 
into force on November 30, 1950 the only de¬ 
fault of the tenant which could be regarded 
was default after November 30, 1950. He held, 
however, that after that date no rent whatso¬ 
ever had been paid or tendered up until the 
date of the decree namely September 6, 1951. 
There was, therefore, at least eight consecutive 
months’ rent in arrear and in the view of the 
learned Judge the proviso to sub-s. (3) of S. 14 
made it quite impossible for him to alTord any 
relief. 

(28) Before the learned Judge it had been argued 
on behalf of the landlord that the Court could 
look not only at what occurred after the amend¬ 
ing Act came into force, but could look at what 
occurred before the suit was ever filed. When 
this suit was filed the tenant had admittedly 
defaulted for a matter of eleven or twelve 
consecutive months and it was urged on behalf 
of the respondent that the default of eleven 
or twelve consecutive months before the suit 
made it impossible for any relief to be granted. 
The learned Judge as I have said, took the view 
that the default must occur after the amending 
Act came into force and that he could not take 
into account any defaults before the date of 
the amending Act. 

(29) I am not satisfied that the view of the 
learned Judge is right on this question. Ad¬ 
mittedly S. 14 of the Act of 1950 cannot be 
literally applied in suits filed before the 1950 
Act came into force. The opening words of 

^ c l ear that it can only apply to 
6uits filed after that Act qame into force. The 
opening words of sub-s. (1) are: 

“If in a suit for recovery of possession of any 
premises from the tenant the landlord would 
not get a decree for possession but for clause 
(I) of the proviso to sub-section (1) of section 
12 the Court shall determine the amount of 
rent legally payable by the tenant and which 
is m arrears taking into consideration any 
order made under sub-section ( 4 ) and effect 
thereof upto the date of the order mentioned 
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was realised by the draftsman of S. 18(5) that 
S. 14 of the Act as drafted could not apply ana, 
therefore, the Court is enjoined to apply the 
provisions of S. 14 as far as possible to give 

relief. , . _ 

Wnat was intended I think was that the Court 
under S. 18(5) of the 1950 Act should apply 
the principles underlying S. 14 of the Act and 
apply tiiosc principles as far as possible to a 
case to which S. 14 could not in terms apply. 
One of the principles upon which S. 14 is built 
is that there are certain defaults (sic) no relief 
can be given: It is quite clear that thus if a 
suit was brought after the 1950 Act came into 
force and the tenant had been in default in the 
payment of rent for eleven or twelve consecu¬ 
tive months after the Act came into force and 
before the suit was instituted no relief could 
possibly be given to him under S. 14. 

ll seems to me that that rule must be applied 
as far as possible to suit filed before the Act 
came into force and. therefore, when it is found 
that in such suits there was default for eleven 
or twelve consecutive months before the suit 
was brought then the result should be the same 
as if those defaults had occurred after the 1950 
Act had come into force and were relied' 
upon in a suit under that Act. It 
appears to me that what the Court has to 
do is to apply the provisions of Section 14 
as far as it can to a suit to which the provi¬ 
sions cannot literally apply. If that be so it 
appears to me that the default in this case is 
fatal because a similar default, if the suit was 
really governed by the 1950 Act, would have 
been fatal and no relief could have been given 
under S. 14. That is in my view sufficient to 
dispose of this question of relief. 

(31) However, if the view that I am inclined 
to take is not the correct view and the view 
of the trial court which is also supported by a 
single Judge decision of Roxburgh J., is the 
correct view the result will be the same. As¬ 
suming that all that the court could regard was 
any default after the date of the amending Act 
then as I have already pointed out, there was 
default in the payment of eight or nine con¬ 
secutive months’ rent and that would be suffi¬ 
cient’to bar any relief under the proviso to S. 
14(3), applying that proviso strictly. 

(32) Mr. Meyer, however, contended that he 
could not possibly be held to have defaulted in 
the payment of rent because the case against 
his client was that his tenancy had been 4 ipso 
facto’ determined and, therefore, no question 
a ? en } arise - However, by the amending 
Act of 1950 he was given certain relief provided 

It d ‘ d not de * au *t in the payment of rent. 
Mr. Meyer urged that he could not pay rent 
because the landlord treated him as a tres- 
passer and that there was no provision at all 
which would have allowed him to deposit the 
C0Urt after the am ending Act came 
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nLnV 9 °A f 4 the 1950 Act - Th * moment 1 
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R f- nt C ? ntroller ’ There is no fo: 

hUtM £ entl0n * that th0 landl01<d n ° Ion) 
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c ° u ’d have tendered the rent to i 
landlord and if the latter had refused to acci 
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Court of the Rent Controller. That is cl. 
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from sub-s. (1) of S. 19 of the 1950 Act. The 
moment the 1950 amending Act gave him a 
right to relief if he was not guilty of certain 
defaults he could have tendered rent and then 
deposited the rent with the Rent Controller if 
the tender had been refused. Had he done that 
there would have been no default if the view 
of P. B. Mukharji J. is the right view as to the 
applicability of the proviso to sub-s. (3) of S. 14. 

However, he tendered nothing and deposited 
nothing. So even if the view ot P. B. Mukharji 
J. be right there is still a default which debars 
the Court from giving the tenaht any relief 
under S. 18(5) read with S. 14 of the 1950 Act. 
It follows, therefore, that it is immaterial which 
view is accepted as to what defaults can be 
taken into account. On either view the defen¬ 
dant was guilty of such default as debarred 
him from any relief under S. 18(5) read with 
S. 14 of the Act. That being so the suit of the 
landlord was rightly decreed by the learned 
Judge. 

(34) The appeal, therefore, must fail and is 
dismissed with costs. Certified for two Counsel. 

(35) BANERJEE, J.: I agree. 

B/V.R.B. Appeal dismissed. 
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R. P. MOOKERJEE AND LAHIRI JJ. 
Harinarayan Shaw and another, Defendants- 
Appellants v. Gobardhandas Shroff and others, 
Plain tiffs-Respondents. 

A. F. O. D. No. 180 of 1949, D/- 16-8-1951. 

(a) Societies Registration Act (1860), Ss. 5. 
6 — Property held by trustees of unregistered 
Society becomes property of society alter its 
registration. 

The property which was vested in the 
trustees ot an unregistered society before 
registration of the Society becomes as from 
after the registration of the Society the 
property “belonging to the society” and 
must be deemed to be the property of the 
society. As a matter of fact, and’ strictly 
speaking, there is no transfer of owner¬ 
ship. 'ihat which belonged to an unregis¬ 
tered Society continues after the change in 
status of that Society on being registered, 
as belonging to the registered Society. 

a o (Para 28) 

Anno: Soci. Reg. Act, S. 6 N. 2. 

(b) Societies Registration Act (1860), S. 6 — 

"/R*. 15(h) of Society, Executive Committee 
of Society empowered to delegate, to office¬ 
bearers or trustees, power to institute, conduct, 
defend, compound etc., legal proceedings for or 
against Society — Sub-rule held not ultra vires 
~ Delegation to one of trustees and suit as 
framed, held in order. (Paras 37, 39) 

Anno: Soci. Reg. Act, S. 6 N. 1. 

Hiralal Chakravarti and Shyamadas Bhutta- 
charjya (Sr.), for Appellants; Girija Prosanna 
Sanyal, Bireswar Chatterjee and Smriti Kumar 
Roy Chouahury, for No. 1; Amamath Rai 
Choudhury and Subodh Kumar Bhattacharyya, 
for No. 3, for Respondents. 

R. P. MOOKERJEE J.: The plaintiff res¬ 
pondent filed the suit out of which this appeal 
arises for recovery of possession of a pariicu- 
lar property after declaration of title and also 
for damages. The plaintiff's case was that the 
property in suit belonged to the Srinagar 
Dharmasala Trust Fund which had been let out 


in tenancy. On 30-7-1942, possession was obtain¬ 
ed alter a decree in ejectment had been passed 
against the tenant. About May, 194b, defendant 
1 unlawfully tooK possession of the land, ille¬ 
gally constructed certain temporary sheds 
and let out the same to defendants 3 and 4. De¬ 
fendant 2 had also raised a platform in one 
portion of the land in collusion with defendant 
1 without the knowledge oi the plaintiff. 

(2) The principal defence was raised on be¬ 
half of aelendant 1 who denied the plaintiff’s 
tale, claimed that he was not a trespasser, but 
his father hau been in possession since 1939 
with the consent of the plaintiff. Defendants 3 
and 4 were claimed as tenants. 

(3) Defendant 3 claimed to be a tenant, and 
was ready to pay rent either to defendant 1 
or to the plaintnl whoever was entitled to the 
same. Defendant 4 also claimed to be a tenant 
under defendant 1. 

(4) Defenuant 2 Kripal Das alias Sadhu Baba 
raised various defences about the frame of the 
suit. Defence as to misjoinder of parties also 
was raised as Iswar Kripaleswar Thakur, a 
Deity alleged to have been consecrated on a 
portion of the land, had not been impleaded. 
He also denied the title of the plaintiff and 
claimed right by adverse possession. 

(5) The suit had originally been filed by Sri¬ 
nagar Dharmasala Trust Fund, a Society re¬ 
gistered under Act XXI of 1860. Subsequently, 
the cause title was allowed to be amended and 
the plaintill is now described as: 

“Gobardhan Das Shroff, authorised Trustee. 
Srinagar Dharmasala Trust Fund, a society 
registered under Act XXI of 1860 having its 
registered office at 184, Cross Street, Cal¬ 
cutta.” 

(6) Various Issues had been raised in the 
Lower Court. It is not necessary for our pre¬ 
sent purposes to refer to all of them, as on be¬ 
half of the appellants only a few points have 
been pleaded. The Trial Court decreed the 
plaintiff's suit. The Society's alleged title to the 
land was declared with a direction that the 
said Society was to recover 'khas' possession 
by evicting the defendants therefrom. If the 
defendants did not remove the structures and 
other things from the land in suit within a 
particular date fixed, the plaintiff would re¬ 
cover *khas’ possession by removing the struc¬ 
tures in execution of the decree. Mesne profits 
were decreed from May, 1946 against defend¬ 
ant 1 alone till the date of recovery of posses¬ 
sion. 

(7) The only points urged in support of this 
appeal preferred by defendants 1 and 2 are (1) 
that the plaintiff Society has no right, title and 
interest in the disputed property, (2) that 
Gobardhandas Shroff alone describing himself 
as trustee of the Srinagar Dharmasala Trust 
Fund is not entitled to maintain the present 
suit, and (3) that defendant 2 has acquired 
title by adverse possession. 

(8) The first and principal question raised in 
this appeal as to whether the property in suit 
now belongs to the Srinagar Dharmasala Trust 
Fund, as a registered Society, depends for its 
decision on an interpretation of the provisions 
contained in the Societies Registration Act 
I860 (Act XXI of 1860). Before we refer to 
the provisions of that Act it is necessary that 
the relevant facts of the present case may be 
shortly stated. 

(9) The property in suit was purchased in 
October, 1918, by one Haribux from the Trus¬ 
tees Calcutta Improvement Trust. The succes- 
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sots in interest of Haribux transferred the pro¬ 
perty on 30-8-1937, in favour ot three persons, 
viz. Lachmi Narayan Shroff, Shewram Shroif 
and* Durga Prosad Shroif, as trustees of Sri¬ 
nagar Dharmasala Trust Fund. On the 7th 
October following, these three purchasers along 
with four other persons formed themselves into 
a Society and got it registered under Act XXI 
of I860. The Society was described as the Sri¬ 
nagar Dharmasala Trust Fund. According to 
the plaintiff, the Srinagar Dharmasala Trust 
Fund had been in existence from before. It is 
not necessary for our present purpose to come 
to a decision whether there had been such a 
trust before 30-8-1937, when the property in 
suit was purchased by the three persons in 
their capacity as Trustees of the said Fund. 
Although it is conceded that the property in 
question was vested in those three persons as 
Trustees, it is contended that the Registered 
Society could not have any right over the said 
property as there had been no conveyance exe¬ 
cuted in favour of the Society. It is urged that 
unless there be a regular deed of conveyance 
in favour of the registered Society, the latter 
has no ‘locus standi’ to maintain the suit or to 
claim any relief in respect of that property. 

(10) It is accepted that when the property 
was transferred on 30-8-1937, in favour of the 
three persons as trustees, title had vested in 
the latter. The right, if any, of the registered 
Society in respect of the property has been de¬ 
rived, if at all, by the fact of that Trust Fund 
having been registered under Act XXI of 18G0. 

(H) It is, therefore, necessary to examine 
the provisions of the Societies Registration Act 
(XXI of 1860) as also the terms of the Memo¬ 
randum of Association and the Rules and Re¬ 
gulations filed along with the Memorandum. 

(12) It appears from exhibit 2, the Memo- 
randum of Association of Srinagar Dharma- 
sala Trust Fund, that the object of the Society 

/ a i S - stated in cl * 3 ( a ) o* the Memo¬ 
randum) taking 

"... over and manage the properties if any 

movable and immovable belonging to the 

MJund. and standing in the names of 
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the Society and to perform and carry out its 
objects.” 

(1/) Under cl. 5 of the Memorandum read 
with R. 8, of the Rules and Regulations it is 
provided that the first trustees shall be the 
same three persons in whom the property in 
suit had been vested at least from 30-8-1937, if 
not from before, as trustees of the Srinagar 
Dharmasala Trust Fund. 

(18) It is, therefore, clear from the Memo¬ 
randum of Association and the Rules and Re¬ 
gulations of the registered Society that what 
had been the principal object of the unregister¬ 
ed Society continued to be one of the objects 
of the registered Society also, namely, among 
other as in cl. 3(b) of the Memorandum — 

“To erect Dharmasalas at different places of 
pilgrimage and there to arrange for the ac¬ 
commodation of pilgrims, and when neces¬ 
sary, to provide for their food as well.” 

(19) It also appears that the same body of 
persons has continued to function after the re¬ 
gistration of the Society as trustees. 

(20) Now, the question IS whether by the fact 
of the Society being registered, the latter has 
now become entitled to hold the prooerty sub¬ 
ject to the Trust and powers of the Trustees. 

(21) On reference to the Preamble to the So¬ 
cieties Registration Act, 1860, it would appear 
that the Legislature was making provision, 

"for improving the legal condition of societies 
established for the promotion of . charit¬ 

able purposes.” 

(22) The various provisions contained in the 
Act itself make it clear that by registration, an 
unregistered Society acquires a status only to 
make it more convenient for the carrying out 

had existed S for which the unregistered society 

(23) Sections 17 and 18 of the Act make 
specific provisions for pre-Act unregistered 
societies, — as to how they are to be registered. 

lt '»»* contended on behalf of the ap- 
peUants that by the registration of a society no 
title in any property is affected. 

(25) Section 5 of the Act makes specific pro¬ 
vision as to how the property of the society is 
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society by their proper title.’’ y OI SUCn 
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lour others to be registered as a society, the 
same three persons continued to be the trus¬ 
tees, and they bring themselves under the pro¬ 
visions contained in the Memorandum of Asso¬ 
ciation and the Rules and Regulations. _Bv 
operation of the provisions contained in S. 5 of 
the Act, and the very purposes for which Re¬ 
gistration is provided in the Act the registered 
society automatically obtained rights over the 
property. The property is at the disposal of the 
Society, subject, no doubt, to the irust. The 
property continues to be vested in the Trustees 
as before. Under S. 5 of the Act, a property, 
whether "vested in trustees'* or be "deemed to 
be vested in the Governing Body of such So¬ 
ciety” may still belong to a Society registered 
under the Act. 

(28) It must, therefore, be held that the dis¬ 
puted property which was vested in the trus¬ 
tees before registration of the society, became, 
as from after the registration of the Society, a 
property "belonging to the society" and be 
deemed to be the property of the Society. As 
a matter of fact, arfd strictly speaking, there 
is no transfer of ownership. That which be¬ 
longed to an unregistered Society continues 
after the change in status of that Society on 
being registered, as being belonging to the re¬ 
gistered Society. The first point raised on be¬ 
half of the appellants must, therefore, be over¬ 
ruled. 

(29) Once it is found that the property in 
suit belongs to the Registered Society and the 
Rules and Regulations attached to the Memo¬ 
randum of Association, when the Society was 
formed, apply to the property in suit, the next 
objection raised must also be negatived. On 
behalf of the Appellants it is contended that 
there could be no delegation to Gobardhandas 
Shroff as the sole trustee on behalf of the re¬ 
gistered Society to file a suit on behalf of the 
Society. It is not the Appellant’s case now, 
whatever might have been the attitude taken 
up in the trial Court, that the Managing Com¬ 
mittee of the Society had not passed resolution 
authorising Gobardhandas Shroff to file the 
present suit. Reference may be made to Ex¬ 
hibits 7(a) and 7(b) for the relevant resolu¬ 
tions of the Committee in this connection. 

(30) On behalf of the appellants, the objec¬ 
tion is put in this way. Under R. 32, the Secre¬ 
tary alone has the power, among other things, 

"...to institute and defend suits or proceedings 
for and on behalf of the Society.” 

(31) Rule 15 provides that without prejudice 
to the generality of powers conferred by the 
Rules, the Executive Committee of the Society 
will have powers ‘inter alia', 

"(g) to institute, conduct, defend, compound, 
refer to arbitration or abandon any legal pro¬ 
ceeding for or against the Society. 

(h) to delegate the above or any of the above 
powers to the office bearers or trustees or 
any one of them.” 

(32) It is argued that when the Secretary is 
specifically authorised under R. 32 to represent 
the Society in legal proceedings, it is not com¬ 
petent for the Societv co delegate under R. 32, 
some person other than the Secretary, to file 
a suit on behalf of the Society. Rule 15 being a 
general provision must be read subject to the 
limitations contained in R. 32. 

(33) It is not necessary for us to consider 
whether the general proposition relied upon bv 
Mr. Chakravarti making R. 15, subject to the 
provisions contained in R. 32, is well founded 
or not, inasmuch as, we cannot accept the 
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interpretation put by him on the latter Rule. 
It will not be correct to interpret the last few 
words of R. 32, as being a general provision 
authorising the Secretary to institute and de¬ 
fend all suits and proceedings. It is significant 
that this authority to institute and defend suits 
is part of a sentence which reads as follows: 

"The Secretary shall have the power to open 
in the name of the Society current accounts 
with such Bank or Banks as the Committee 
may direct for monies not vested in the 
Trustees and issue, draw, sign, accept, en¬ 
dorse and negotiate all cheques and drafts 
and institute and defend suits or proceed¬ 
ings for and on behalf of the Society.” 

(34) We have to take the sentence as a whole 
and the authority given to the Secretary under 
this, the last sentence of R. 32, must be read 
as limited to such acts and particular transac¬ 
tions as are referred to in the earlier part of 
that sentence. If we refer to R. 32, as a whole 
also, it is significant that all the powers and 
directions given to the Secretary not only in 
the last sentence quoted above, but in the ear¬ 
lier part of that Rule also, relate to the open¬ 
ing of accounts in Banks and dealing with 
monies and securities, belonging to the Society, 
and not vested in Trustees. 

(35) In the first place, therefore, we must 
hold that the authority given to the Secretary 
in R. 32. is limited to those particular types of 
transactions as are referred to in that Rule. 
Moreover, the property now in suit is admitted¬ 
ly a property vested in Trustees, and therefore, 
R. 32 will not be attracted at all. Rule 32 does 
not vest any authority in the Secretary to deal 
with such property and to represent the Society 
in all suits and litigations in respect of such 
property vested ir. Trustees. On reference to 
R 32, it will appear that repeated references 
are made to exclude properties vested in Trus¬ 
tees, from the operation of that Rule. 

(36) The authority, therefore, under which a 
person may represent the Society in a suit, 
whether in respect of a property vested in 
Trustees or relating to matters r.ot covered by 
R. 32. can only be delegated to a person as un¬ 
der Sub-R. (h) of R. 15. This is exactly what 
has been done in the present case. 

(37) Provisions contained in S. 6, Societies 
Registration Act. do not, therefore, make sub- 
R (h) of R. 15, ultra vires. We have held that 
r' 32 has no application in the present case 
and that also there is no specific provision in 
the Rules as to who will represent the Society 
in such a litigation. The second part of S. b 
of the Act authorises the Governing Body to 
appoint the delegate as to who would repre¬ 
sent the Society. Sub-rule (h) of R. 15 also 
does the same thing. It is not the case of the 
appellants that apart from the provisions con¬ 
tained in R. 32, which we have held as inappli¬ 
cable in the present case, there was ar.y sepa¬ 
rate resolution passed by the Committee 
authorising the Secretary to institute the pre¬ 
sent suit. 

(38) Reliance was Disced on behalf of the 
appellant-; on the fact that the Secretary had 
presumably urder R. 32 of the Rules repre¬ 
sented the Society in a suit in ejectment brought 
by the Society in respect of the property in 
suit. No attempt was. however, made to prove 
that the Secretary had not, on that oceasion, 
been specially authorised to institute that suit 
as one of the Trustees had b n en in the present 
case. No question ahout the competence of 
the Secretary to file the earlier suit had been 
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raised in the defence in that suit. In the 
absence of relevant evidence, it is not open to 
the defendants in the present case to assume 
that it is the Secretary and Secretary alone 
who could and did represent the Society in 
respect of suits brought relating to the pro¬ 
perty now in suit and that also without any 
specific resolution of the Committee. 

(39) It is competent for the Governing Body, 
that is the Executive Committee, under sub-r. (h) 
of R. 15, to delegate such powers to the office 
bearers or trustees or any one of them. The 
delegation made by the Committee to Gobor- 
dhandas Shroft one of the Trustees, to institute 
the present suit was, in order and the suit as 
framed is legally maintainable. 

(40) Both the questions of law raised on 
behalf of the appellants, therefore, fail. 

(41) A faint attempt was made to contest 
that defendant 2 has not proved his title by 
adverse possession. 

(42) With regard to the question of adverse 
possession the learned Subordinate Judge has 
found, on an examination of the evidence in the 
case, that the alleged Sivalingam standing on 
a platform in one part of the disputed property 
was never consecrated, and in any view was 
not shown to have been put there beyond 
twelve years. Apart from the question whether 
there was any Sivalingam, the case as made by 
the defendant 2 is that the portion of the pro¬ 
perty which was being possessed by him was 
by and on behalf of the Deity. Defendant 2 
did not claim any personal right. The claim 
of defendant 2 cannot, therefore, be in asser¬ 
tion of his personal right over any portion of 
the property. As stated already, on the 
strength of the plan attached to the Sale Deed 
of 1918, the learned Subordinate Judge was 
justified in coming to the conclusion that there 
was no platform in existence in 1918. We do 
not see any reason to disbelieve the definite 

™ de b y, Chandi Prosad Maitra, 
plaintiffs witness 5, that the platform was con- 
structed after the ejectment suit and that the 
alleged Sivalingam was put up thereafter. The 

Stl! n SLi ea i? hed J 1 2 - th P the P^form together 
with the alleged Sivalingam did not come into 

existence before 1946. No question of adverse 

possession can, therefore, arise on the facts. 
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Appeal dismissed. 
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National Iron and Steel Co. Ltd., Appellants 
v. Monorama Dassi, Respondent. 

A.F. O.O. No. 85 of 1950, D/- 28-8-1951. 
Workmen’s Compensation Act (1923), S. 3 — 
“Arising out of and in the course of his em¬ 
ployment”. 

A boy was employed by the appellants 
in a canteen or tea shop and it was part 
of his duty to take tea from the tea shop 
which was outside the factory gates to 
various persons in the factory. On 28-4- 
1949, late in the afternoon the boy was 
returning to the tea shop after having 
served tea to certain persons in the factory 
when he had to pass a mob of workmen 
who were leaving the factory. This mob 
was attacking the police and the police 
had to fire in self-defence. Unfortunately 
a bullet struck this boy and he was 
severely wounded. He was taken to hospi¬ 
tal, but unfortunately died the following 
day: 

Held that dearly the accident arose in 
the course of the employment. It was not 
necessary for the respondent, the mother of 
the boy, to establish that the death resulted 
from some special risk to which the boy 
was exposed. What had to be decided was 
whether death was caused as the result of 
a risk to which the boy’s employment in 
fact exposed him. The boy was specially 
exposed to the risk in this case. His em¬ 
ployment specially exposed him to the risk 
which anybody is exposed to who has to 
pass an unruly mob with which the police 
are endeavouring to deal. As this bov was 
approaching the mob the police fired. In 
short his employment required him to pass 
a dangerous spot or place and in passing 
such a place he received injury. That 
being so it could be said in truth and in 
fact that the accident arose out of his em¬ 
ployment. Case law discussed. 

Anno: W. C. Act, S. 3 N. 2 . (PaiaS 7> 9 ’ 17) 

Phanindra Kumar Sanyal, for Appellants: 
Jitendra Mohan Sen Gupta, for Respondent. 

?,^o R ?« CES: war/Chronological/ p ar as 

(1912) AC 35: (81 LJKB 45) 14 

(1917) AC 127: (86 LJPC 102) 10 

(1917) AC 479: (86 LJKB 1074) 4 

(1933) AC 669: (102 UPC 170) 2 

(1908) 1 BWCC 194 J? 

(1911) 4 BWCC 295 {j 

(1904) 2 KB 32: (73 LJKB 510) 14 

C .- J - J his is an appeal from an 
order of the learned Commissioner for Work¬ 
mens Compensation awarding the applicant res- 

fniilhor 3 °. £ - Rs ’ 120 °/- as compensation 

together with certain costs. 

a PP li ^ an t was the mother of a boy 
who, it is said, died as the result of an accident 
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police and the police had to fire in self-defence. 
Unfortunately a bullet struck this boy and he 
was severely wounded. He was taken to hos¬ 
pital. but unfortunately died the following day. 

(3) These proceedings were brought for com¬ 
pensation and it was alleged that the death was 
due to an accident arising out of and in the 
course of the boy’s employment. 

(4) Tiie employers filed a written statement 
and the point made by them was that the death 
was not due to accident. They also claimed 
that the wages of the boy were not correctly 
stated. 

(5) The only issue which the learned Com¬ 
missioner had to try was whether the accident 
arose out of and in the course of the employ¬ 
ment. He found that the accident did not (sic) 
arise and he accordingly awarded the mother 
of the boy as a dependent of the deceased 
workman the compensation which I have al¬ 
ready stated. 

(6) Mr. Sanyal on behalf of the appellants 
has taken a point that there was no evidence 
that this boy was a workman within the mean¬ 
ing of- that term as used in the Workmen's 
Compensation Act. It is to be observed that 
this point was never raised before the learned 
Commissioner and indeed the point was net 
taken in the written statement. On the contrary 
the written statement proceeds on the basis 
that the deceased boy was a workman, but that 
his monthly wages were not properly stated. 
There was no issue framed on this and it 
appears to me that we cannot allow the em¬ 
ployers at this stage to raise this point for the 
first time. It was in effect conceded in the 
court below that he was a workman and the 
whole case proceeded upon that basis. OnCe 
there was in fact an admission that the boy 
was a workman, no further evidence to esta¬ 
blish that was required. It would indeed be 
most unjust to allow the point to be taken 
for the 1st time at this stage & to hold that the 
evidence did not establish that the boy was a 
workman. It was obviously conceded and, there¬ 
fore, the point cannot be raised now. 

(7) Mr. Sanyal then contended that the acci¬ 
dent did not arise out of and in the course of 
i the boy’s employment. Clearly the accident 
i arose in the course of the employment because 
the boy had been delivering tea to persons in 
the factory as it was his duty to do and was 
returning with a tea tray and tea-pot thereon 
to the canteen or tea shop as he was bound 
to do. Whilst so returning he received this 
bullet wound and it is clear that he received 
it in the course of his employment, that is. 
whilst he was actually doing what' he was 
employed to do. 

(8) Mr. Sanyal is prepared to concede that 
the accident was in the course of the employ¬ 
ment. but he contends that the accident did 
not arise out of the employment. His argument 
is that death was not due to any special risk 
of the employment. He has urged that it could 
not possibly be said that receiving a bullet 
fired by the police in self-defence can never 
(sic) be regarded as a special risk of employ¬ 
ment of anyone in a canteen. 

(9) I do not think that it was necessary for 
the respondent to establish that the death 
resulted from some special risk to which the 
boy was exposed. What has to be decided is 
whether death was caused as the result of a 


risk to which the boy’s employment in facti 
exposed him. 1 

(10) It was at one time thought that an 
accident arose out of and in the course of the 
employment if it was established that a person 
was injured at a place where he was injured 
because his employment required that he 
should be at that place. No further connection 
it is said was necessary. That view, however 
has not been accepted and there must be some 
connection between tne employment and the 
risk causing the injury. The matter was con¬ 
sidered by the House of Lords in the case of 
— Mrs. Margaret Thom or Simpson v. Sinc¬ 
lair’, (1917) A.C. 127. There a woman employed 
by a fish-curer. while working in a shed belong¬ 
ing to her employer, was injured by the fall 
of a wall which was being built on the property 
of an adjoining proprietor, with the result that 
the roof of the shed collapsed and the woman 
was buried under the wreckage. 

(11) It was contended that the falling of a 
wall on some third party’s property could not 
possibly be regarded as a risk of the woman’s 
employment in the fish-curing shed. The House 
of Lords however held that the accident arose 
out of her employment because the fall of the 
wall on the third party’s property damaged the 
roof of the shed and that was the direct cause 
of the injury. 

(12) The question was again considered by 
their Lordships of the Privy Council in the case 
of — ‘Brooker v. Thomas Borthwick and Sons 
(Australasia), Ltd.’, (1933) A. C. 669. In that 
case building at Nelson. New Zealand, having 
collapsed owing to a severe earthquake, debris 
therefrom fell upon three men who were 
“workers” within the provisions of the Workers’ 
Compensation Act, 1922, two of them being at 
work on the premises where they were em¬ 
ployed. and the third being in the public street 
in the performance of his duty as an hotel 
porter; a further worker while working lost 
his balance owing to the earth-quake and fell 
down a steep incline on the premises where 
he was employed. The Judicial Committee of 
the Privy Council held in each case that the 
accident to the worker was one “arising out of 
the employment” within the meaning of S. 3, 
sub-s. 1 , of the Act above mentioned without 
it being shown that by reason of his employ¬ 
ment he was specially exposed to risk inciden¬ 
tal to earthquakes. 

(13) The phrase "arising out of the employ¬ 
ment” occurred in the New Zealand Act as it 
does in English Act and the Indian Act, and 
has the same meaning. 

(14) Dealing with risks of employment Lord 
Atkin who delivered the judgment of the Board 
observed at page 676: 

"In the course of the discussion the House of 
Lords had been referred to four cases of 
injury by natural forces, the two cases of 
lightning; — ‘Andrew v. Fajlsworth Indus¬ 
trial Society Ltd’, (1904) 2 KB 32 and—‘Kelly 
v. Kerry Countv Council', (1908) 1 B W C C 
194. and the two cases of ‘Frostbite: Kare- 
maker v. Owners of S. S. Corsican’, (1911) 
4 B W C C 295 and — ‘Warner v. Couehman’, 
(1912) A C 35, where the principle had been 
adopted that where the iniury was directly 
caused by such a natural force it has to be 
shown that the workman was especially ex¬ 
posed by reason of his employment to the 
incidence of such a force. Lord Haldane’s 
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vened and a mob had collected which 


exposition was obviously intended to com¬ 
promise those decisions. The principle which 

> emerges seems to be clear. The accident 
must be connected with the employment 
must arise ‘out of it. If a workman is in¬ 
jured by some natural force such as lightn¬ 
ing, the heat of the sun. or extreme cold, 
which in itself has no kind of connection 
with the employment, he cannot recover un¬ 
less he can sulliciently associate such injury 
with his employment. This he can do if he 
can show that the employment exposed him 
in a special degree to suffering such an 
injury. But if he is injured by contact phy¬ 
sically with some part of the place where 
he works, then, apart from questions of his 
own misconduct, he at once associates the 
accident with his employment and nothing 
further need be considered. So that if the 
roof or walls fall upon him. or he slips upon 
the premises, there is no need to make further 
inquiry as to why the accident happened. 

This principle appears to be the foundation 
of the street risk decision. — ‘Dennis v. A J. 
White & Co.’, (1917) A C 479. which finally 
decided that a workman employed to go into 
the streets on his master’s business who is 
Injured by a risk of the streets establishes 
an accident arising ‘out of the employment 
though the risk was shared by all members 
of the public using the streets in like circum¬ 
stances.” 

(15) Later at page 678 Lord Atkin observed: 
“Their Lordships’ attention was drawn to the 
various decisions in cases in which workmen 
were injured by bomb and shells from bom¬ 
bardment during the war. They do not refer 
to them in detail, for they appear to confirm 
the conclusions which their Lordships have 
reached. Neither bombs nor shells have ordi¬ 
narily anything to do with a workman’s 
employment. It is, therefore, necessary to 
show special, exposure to injury bv them 
They represent exactly for this purbose the 
operation of such forces as lightnibg, heat 
and cold. It is said, how capricious is the 
working of the law. If the bomb injures a 
workman directly he must show special ex¬ 
posure; if it injures him indirectly bv brin^in® 

** «° f u° Wn r on him he can recover un°- 

rt , s alm0st impossible to give 
statutory protection in any case in which the 

but the Sr 110 " ma - y not a PPear narrow; 
but the dividing principle adopted is autho- 

an j a PP ears to their Lordships t 0 be 

ogical, and they feel bound to adopt it ” 
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become unruly, if not riotous. That mob stood 
between the boy returning from the factory and 
the gateway and the tea shop and it was part 
of his employment to return the tea pot and 
tray once he had poured out tea to the tea 
shop. His way brought him past this unruly 
mob which was at the moment attacking some 
police officers. His employment specially ex¬ 
posed him to the risk which anybody is exposed 
to who has to pass an unruly mob with which 
the police are endeavouring to deal. As this 
boy was approaching the mob the police fired. 
It seems to me that having regard to the cir¬ 
cumstances the boy’s employment exposed him 
to that risk, and that being so his death can 
be said to arise out of and in the course of his 
employment. The bomb and shell cases refer¬ 
red to by Lord Atkin are cases where persons 
were injured by shells dropping at or near 
where these persons were working. This, how¬ 
ever. is a different case. The shots were fired 
because an unruly mob were attacking the 
police. That unruly mob stood between this boy 
and the canteen to which his employment de¬ 
manded that he should return the tea things. 
His employment required him to pass this mob 
which had become dangerous. In short his 
employment required him to pass a dangerous 
spot or place and in passing such a place he| 
received injury. That being so it appears to 
me that it can be said in truth and in fact 
that the accident arose out of his employment. 
The view of the learned Commissioner, there¬ 
fore, was right. 

(18) The appeal fails and is dismissed with 
costs, the hearing-fee being assessed at four 
gold mohurs. 

(19) G. N. DAS J.: I agree. 

B/D.H. Appeal dismissed. 
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Amal Krishna Basu and others, Petitioners 
v. Cnandi Charan Banerjee, Opposite Party. 

Civil Rule No. 281 of 1952, D/- 25-4-1952.* 

(a) Houses and Rents — West Bengal Pre- 
I T Us 4 es / , Control (Temporary Provisions) 

Act (17 of 1950) S. 14 (1) _ Order held w£ 
not one under S. 14 (1). 

under I” ,/ p M ic fi i0 " h y the defendant 
under S. 14 ( 1 ) the Court passed the fol- 

lo ymg order: “On the defendant’s prayer 
but without prejudice to the plaintiff all 
? r f* ar ? , of r f nt U P to February 1951 with 
nlfali ‘ I ? te / est > costs of the suit and half 
newL S f fee . are determined at Rs. 2920/4/-. 
Defendant is permitted to deposit this 

25“ n ‘ Wlth * n 15 days from date This 
plaintiff*amf d f without prejudice to the 
Son of A t? t K?,. 4 decisl0n of the ques- 
S H m ty of relief under 

suit” at th ° time of hearin e Of the 

usSf ld hv ha tij n ^ vie T the savin e words 

usea by the Court that the order was 

th 1 e h questinr^ Ud >f e f^ 0 o he determin ation of 
tne question whether S. 14 (I) was annli- 

wh b ifhe° r r s n % m C ° urt ^ "ot S dffie 

not nnrn^t 1 ^ (1) was a PPl»cable and did 

ProvE tR.f PasS *- an order under the 
provision or that section. (Para 2) 


146 Calcutta Amal Krishna v. Chandi Charam ( K. C. Das Gupta J.) A. I. fi. 


(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (IT of 1950), S. 14(3), Proviso — “Within 
a period of 18 months” — Meaning of. 

The period of 18 months that has to be 
considered lor the purpose of proviso to 
S. 14 (3) is the period of 18 months pre¬ 
ceding the date of the institution of the 
suit. (Para 5) 

Sitaram Banerjee, Arun Kumar Dutt and 
Bejoy Bhose, for Petitioners; Ajit Kumar Dutt 
and Rameswar Saha, for Opposite Party. 

REFERENCES: Courtwise/Chronological/ Paras 
(’51) Civil Revn. Case No. 769 of 1951 4 

(’51) Civil Revn. Case No. 877 of 1951 (Cal) 4 
(’51) S.A.No. 1031 of 1951 (Cal) 4 

K. C. DAS GUPTA J.: This Rule was 
obtained by the plaintiffs landlords in a suit 
for ejectment against an order passed by the 
Sixth Judge of the Court of Small Causes, 
Calcutta, directing under s. 14 (1), West Bengal 
Premises Rent Control (Temporary Provisions) 
Act, 1950, the tenant defendant to pay Rs. 
5057/14/- by 28-1-1952. This was the amount 
which the learned Judge found due on account 
of arrears and interest on calculation in ac¬ 
cordance with the provisions of s. 14 ( 1 ). The 
suit was filed by the plaintiffs on 10-10-1950 on 
the allegation that prior to that date there had 
been defaults in the payment of arrears of 
rents from May. On 5-12-1950, the defendant 
appeared and filed an application for an order 
under S. 14 (1). This application was disposed 
of by the learned Judge on 17-3-1951 by an 
order which is in these words- 

“On the defendant’s prayer but without pre¬ 
judice to the plaintiff, all arrears of rent up 
to February 1951 with legal interest, costs of 
the suit and half pleadei’s fee is determined 
at Rs. 2920/4/-. Defendant is permitted to 
deposit this amount within 15 days from 
date. This order is made without prejudice 
to the plaintiff and to the decision of the 
question of admissibility of relief under S. 14 

(1) at the time of hearing of the suit.” 

(2) The amount was not deposited, and the 
hearing of the suit proceeded. Finally on 11-1- 
3952 the learned Judge being of opinion that 
the defendant was entitled to an order under 
provisions of S. 14 (1). passed an order as 
mentioned above. The first ground on which 
this order is challenged is that there having 
been already an application under s. 14 (1), on 
5-12-1950 on which an order was actually pas¬ 
sed on 17-3-1951. the Court had no jurisdiction 
to pass a further order in terms of S. 14 (1) of 
the Act. Whatever might be said for the pro¬ 
position of law that once an order is passed 
under S. 14 (1), the Court has no power to pass, 
after that order has been disobeyed a further 
order under the provisions of the same Section, 
it is not necessary for us to consider that ques¬ 
tion here. The position here is that the Court 
did not in fact pass an order under S. 14 (1). 
Mr. Banerjee has contended that the terms of 
the order were in substance under the provi¬ 
sions of S. 14(1). If there had been no saving 
words used by the learned Judge that the 
order was without prejudice to the determina¬ 
tion. of the question whether S. 14(1) was 
applicable or not. we might have accepted this 
contention. In view of the clear words used by 
the learned Judge, we have come to the conclu¬ 
sion that he did not decide whether S. 14 (1) 


was applicable and did not purport to pass an 
order under the provision of that section. The 
first ground, therefore, fails. 

(3) This brings us to the next contention 
urged by Mr. Bjnerjee. This is that as at the 
date the present order was passed, the tenant 
had been in default in payment of rent from 
May 1950 to December 1951, the proviso to S. 
14 (3), is a bar to the defendant getting any 
benefit under the provision of S. 14. The pro¬ 
viso is in these words: 

“Provided that the tenant shall not be entitled 
to the benefit of protection against eviction 
under this section if he makes default in 
payment of the rent referred to in clause (i) 
of the proviso to sub-seclicn ( 1 ) of section 12 
on three occasions within a period of eighteen 
months ” 

The question really is from what date this 
period of 18 months has to be calculated. If 
the 18 months are calculated from the date of 
the suit, there has been in this case no such 
default on three occasions but only defaults 
on two occasions. If on the other hand the 18 
months are lo be calculated as from the date 
of the order that is passed, there have been 
defaults on many more than three occasions. 

(4) This question came up for consideration 
in several cases before this Court by Judges 
sitting singly. Chunder J. decided in a case 
which has not been reported — ‘Civil Revision 
Case No. 877 of 1951 (Cal)’ that 

“the six months’ default that would be neces¬ 
sary to deprive the tenant of his protection 
would be before the suit is filed as that is 
when the cause of action had arisen”. 

In this view Chunder J., finding that in that 
case not more than 4 months’ rent was in 
arrear before the suit was filed, discharged the 
Rule obtained by the landlord. When the ques¬ 
tion came up before Roxburgh J. in — ‘Krishna 
Gopal v. Banerjee Mukherjee & Co.’, Civil 
Revn. Case No. 769 of 1951 (Cal), he rejected 
the contention that the relief provided in S. 14 
is not open to the tenant because during the 
suit he has failed to continue to pay or deposit 
the rent and held that only defaults from 
before the suit could be considered for the 
purpose of this proviso. 

My learned brother Lahiri J. had to consider 
the same question in — ‘Second Appeal No. 
1031 of 1951 (Cal)’ and came to the same view 
that the defaults that have to be considered 
for the purpose of this proviso to S. 14, were 
the defaults prior to the date of the Suit. He 
observed: 

“The proviso to section 14 takes away the 
right of the defendant to claim protection 
from eviction under the Act of 1950 and this 
right must in my opinion be determined by 
the state of things as they existed on the 
date of institution of suit.” 

(5) With great respect I think that this is 
the only possible view that can be taken on 
the language used in the Statute. It is also 
helpful to consider in this connection the words 
used in S. 14 (1). They, in my judgment, cast 
a duty on the court to take action under s. 14. 
The words of sub-s. (1) may usefully be set 
out here: 

“If in a suit for recovery of possession of anv 
premises from the tenant the landlord would 
not get a decree for possession but for cl. (i) 
of the proviso to sub-section (1) of Section 12. 
the Court shall determine the amount of rent 
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legally payable by the tenant and which is 
in arrears taking into consideration any order 
made under sub-section (4) and elleci Here¬ 
of up to the date oi tne order mentioned 
hereafter, as also the amount oi interest on 
such arrears of rent calculated at tne rate 
of nine and three-eignihs per centum per 
annum from the day wnen the rents became 
arrears upto such date, together with the 
amount of such cost of the suit as is fairly 
allowable to the plaintiff-landlord, and shall 
make an order on the tenant for paying the 
aggregate of the amounts (specifying in the 
order such aggregate sum) on or before a 
date fixed in the order.” 

This sub-section does not say that this is to 
be done by the Court only on an application. 
It is interesting to notice that in sub-?. (4). 
on the other hand, there is definite provision for 
an application by the landlord and an order 
thereupon. The omission in sub-s. (1) of the 
provision of any requirement lor an application 
by the tenant cannot but be considered to be 
deliberate. In my judgment the legislature 
made it the duty of the Court to determine as 
soon as possible after the suit was filed, the 
amount of rent legally payable, any arrears 
the amount of interest and the costs and then 
to make an order on the tenant for paying the 
aggregate of the amounts before a iixed date. 
If the view pressed on behalf of the petitioners 
by Mr. Banerjee that for the purpose or! the 
proviso, all defaults during the 18 months pre¬ 
ceding the date of the order has to be consider¬ 
ed is to be accepted, it would mean that by 
the mere fact of the court’s delay in consider¬ 
ing the matter, the tenant might be deprived 
of the valuable right. 

It seems to me entirely unreasonable to hold 
that the question whether the tenant would 
get the benefit of this provision under s. 14 
would depend on such a variable factor as the 
date when the Court finds it convenient to 
consider the matter. If the Legislature had 
not cast any duty on the court to determine 
this matter, other considerations might have 
arisen. As, in my judgment, there is clearly 
a duty cast on the Court to determine the 
amount due and to pass an order under s. 14 
( 1 ) and as obviously this duty must be carried 
out as soon as possible after the date of the 
institution of the suit, the period of 18 months 
that can be considered by the Court must be 
the period of 18 months preceding the date of 
the suit. On all these considerations I have 

f° m , e '° • t c he , K c ° nc i“ sion { . hat correct position 
TV tha - J the P enod of 18 months that 
r‘°,r„? n , S ,V de ^ for ! he purpose of proviso 
trol Art !\, W6St ? e , neal Premises Rent Cor- 
E? 1 At i he . pe f' od of 18 months preceding 

nhlJrl °V^. e inst,tu ' 10 n of the suit. Both the 
otnechons taken on behalf of the petitioners 

with* costs V ° Uld ’ therefore > discharge the Rule 
(7) LAHIRI J.: I agree. 

B/D.H. Rule discharged. 
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Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(XVII (17) of 1950), S. 0 — Applicability to 
licensee — (Transfer of Property Act (1882), 
S. 105) — (Easements Act (1882), S. 52). 

Regard must be had to the substance of 
the transaction and not to its form in 
order to determine whether there is a 
license. The transaction is a transfer of a 
light to enjoy the property and a lease if 
there is a grant of the right to use the 
property coupled with exclusive possession 
and it matters not that this right is subject 
to reservations and restrictions. On the 
other hand, tne grant ol a bare right to 
use the property unaccompanied by the 
grant of a right of exclusive possession is 
a license. The licensee of course has such 
right of occupation as will make the grant 
oi the license effective. But the licensee 
has no right of exclusive possession and he is 
not entitled to exclude the grantor from 
using the property without derogating from 
his grant. If exclusive possession of the 
property is not given to the grantee, the 
transaction though described as a lease 
will not operate as a lease but will operate 
as a license. 

Where the evidence read as a whole showed 
that there was a grant, by the owner of 
the premises, of a right to display adver¬ 
tisements in a hoarding in the space of the 
outer wall between two gates couoled with 
a right to rest the hoarding on the para¬ 
pet and a right to fix pillars on the roof for 
the purpose of securing the hoarding, the 
grant of such right is not a transfer of any 
known interest in land. There is no trans- 
fer of exclusive possession of any portion 
of the premises to the grantee. The tran¬ 
saction in substance amounts to the grant 
of a bare license or privilege to do on the 
premises something which in the absence of 
such privilege would have been unlawful. A 
licensee cannot apply for fixation of stan- 
j aid rent under S. 9. No premises has been 
ie, to him either in whole or separately 
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ground. On appeal the learned Subordinate 
Judge heid that this was not a case of mere 
license and that the paramount intention of the 
parties was to create a tenancy in respect of 
the roof and that the grantee was in the position 
of a tenant. He accordingly allowed the aopeal 
and remanded the case to the Rent Controller 
with a direction for disposing of the applica¬ 
tion for standardisation of rent in accordance 
with law. 

t2) It is contended before us by Mr. Atul Chan¬ 
dra Gupta on behalf of the petitioner that on a 
proper interpretation of the documents that are 
produced and the evidence on the record it 
should be held that there was no demise and 
that only a license was granted to the opposite 
party and that the opposite party K. Shaw 
was not a tenant within the meaning of the 
Transfer of Property Act or within the mean¬ 
ing of the West Bengal Premises Rent Control 
Act, 1950. 

(3) There is no dispute before us as regards 
the principle to be applied in deciding whether 
a person is a lessee or a licensee. The princi¬ 
ples were laid down recently by their Lord- 
ships of the Privy Council in — ‘H. E. Wije- 
suriya v. Attorney General for Ceylon* in (1950) 
A. C. 493. In that case their Lordships had to 
consider whether the provisions in a permit to 
be given to the appellant to tap and take the 
produce of the rubber trees on certain Crown 
lands created a lease or a license. 

Their Lordships observed: 

“The decisive test is whether on its true con¬ 
struction the effect of the document is to give 
exclusive possession to the holder of the so- 
called permit; and. adopting this test, they are 
of opinion that all that is granted by the 
document is the right to tap and take the 
produce of the rubber trees within a defined 
area together with such rights of occupation 
or possession and other ancillary rights as 
are necessary to make the primary -right ef¬ 
fective. They find nothing in the document 
which would exclude the Crown or its offi¬ 
cers from entering on, and making such use 
of. the land as might be thought fit, subject 
only to the limitation that in doing so they 
must not derogate from the rights granted 
to the grantee.” 

This test, it may be mentioned, has been ap¬ 
plied in a large number of English cases and 
on the basis thereof it has been held that an 
agreement to allow* advertisement to be dis¬ 
played or hoardings to be fixed on a part of a 
building does not create a lease but only grants 
a license. In — ‘Wilson v. Tavener*. (1901) 1 
Ch. D. 578, there was an agreement in writing 
bv which the defendant agreed to let the plain¬ 
tiff erect a hoarding upon the forecourt of a 
cottage and to allow him the use of a gable 
end for a bill-posting station at a yearly rent 
payable on the usual quarter-days from the 
then ensuing quarter day. Joyce J. held that 
there was no demise or lease and that the re- 
lationshio of landlord and tenant was never 
created between them. The effect of the docu¬ 
ment was to give the plaintiff a license. 

In — Trank Warr & Co. Ltd. v. London 
County Council*. (1904) 1 K. B. 713. the Court 
of Appeal held, on the construction of a con¬ 
tract made between the lessees of a theatre 
and the plaintiffs by which it was agreed that 
the plaintiffs should have the exclusive right 
for a term of years to supply refreshments in 


(E. C. Das Gupta 



the theatre and for that purpose should have 
the necessary use of the refreshment rooms 
bars and wine cellars of the theatre and that 
they should have an exclusive right to adver¬ 
tise. and let spaces for advertisements, in cerl 
tain parts of the theatre, that the contract did 
not confer on the plaintiffs an interest in land 
which could form the subject of compensation 
under the Lands Clauses Consolidation Act, 
1845. Collins M. R. pointed out that though the 
word “let" was used, the subject-matter of the 
letting was so defined as most carefully to ex¬ 
clude the idea that any interest in land was to 
be given. 


Romer L. J. referring to certain parts of the 
agreement which related to the use of the cel¬ 
lars and the right to advertise and let space 
for advertisement in certain parts of the theatre 
stated, 


“To my mind it is clear that they create 
nothing more than a licence properly so- 
called. The agreement for use of the cellars 
does not necessarily involve that the posses¬ 
sion of them is given to the plaintiffs, and 
therefore does not amount to the grant of an 
interest in the cellars. Similarly, I think the 
agreement for the use of parts of the premises 
for advertisements does not import a grant 
of the walls or any part of the premises.” 

In — King v. Allen & Sons, Billposting Ltd\ 
(1916) 2 A. C. 54. where by an agreement in 
writing the defendants gave the plaintiffs per¬ 
mission to affix posters and advertisements to 
the flank walls of a picture house proposed to 
be erected on his property for a period of 4 
years, the House of Lords held that the agree¬ 
ment did not create an interest in land but 
created merely a personal obligation on the 
part of the licensor to allow the licensees the 
use of the wall for advertisement. 

(4) Mr. Mullick appearing for the opposite 
party did not challenge the correctness of the 
view that if the right he obtained from the 
present petitioner was nothing more than the 
righ to fix hoardings for the purpose of adver¬ 
tisements he was a mere licensee. Mr. Mullick 
has argued, however, that in this case the docu¬ 
ments clearly show that he did obtain some¬ 
thing more than the right to affix hoardings 
for advertisement and in fact he obtained ex¬ 
clusive possession of a portion of the roof. We 
have examined carefully the documents and 
the evidence given by his client and are un¬ 
able to accept the argument. There is no 
agreement in writing as regards what rights 
were created. The earliest document is the 
letter dated the 29th December 1939. 

There, giving reference to a previous letter of 
Mr. Shaw, the Receiver of the estate wrote in 
these words: 

“The roof of premises No. 1, R. G. Kar Road. 
(Shambazar Market) between the two gates 
on both side of the Nahabatkhana is let out to 
you from 15-1-1940 to 14-1-1941 at a rent of 
Rs. 200/- (Rupees two hundred) only to be 
paid before the 15th January next” 

It mentioned also that the receipt was being 
enclosed. Looking at the receipt which is exhi¬ 
bit 2. we find it mentioned there that the 
amount was being received at an annual rent 
“being the part payment for allowing him to 
put up advertisement on the roof of 1. R. G. 
Kar Road. Calcutta”. A later receipt is dated 
1-2-1941 and has been marked Exhibit 2 A. 
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There also it is said that the amount was re¬ 
ceived lor allowing him to put up advertise¬ 
ment on the roof o£ 1, R. G. Kar Road, Cal¬ 
cutta. In both these receipts there is a state¬ 
ment, ‘The space let out is between the two 
gates’ on either side of the Nahabatkhana”, and 
the receipt dated 18-1-1943 is also in almost 
exactly similar words. 

The opposite party in his own evidence in 
court stated in examination-in-chief that he took 
the advertisement space from 15-1-1940 though 
in cross-examination he improved on it by say¬ 
ing that he ‘‘occupied” the roof and parapet 
between the two gates. Reading the oral evi¬ 
dence and these documents carefully I have 
come to the conclusion that no right was grant¬ 
ed to the opposite party, of exclusive posses¬ 
sion of any portion of the roof or the parapet 
and all that he obtained was the right to fix 
hoardings for displaying advertisement. Apply¬ 
ing the principles laid down by the Privy Coun¬ 
cil in — ‘H. E. Wijesuriya v. Attorney General 
for Ceylon*, (1950) A C 493. I hold, therefore, 
that the opposite party K. Shaw was a mere 
licensee and not a tenant. 

(5) The question next arises is whether the 
provisions in the West Bengal Premises Rent 
Control Act, 1950 as regards standardisation of 
rent are available to such a licensee. Mr. Mul- 
lick has drawn our attention to the definition 
of the word ‘premises’ and ‘tenant*. In S. 2 of 
the Act, the tenant is defined as any person 
by whom rent is or but for a special contract 
would be payable for any premises. The rele¬ 
vant portion of the definition of “premises” is 
in these words, “Premises means any building 
or. part of a building or any hut or part of a 
hut let separately.” It is argued by Mr Mat- 
lick that the word “rent” should be taken to 
have been used not in the strict sense of pay¬ 
ment for a demise but in the sense of payment 
for the grant of any right whether it is in the 
nature of a license or a demise. 

While we are conscious that the word “rent” 
is sometimes used in a loose sense to include 
payments for grants other than demise, there 
M not “ n f in this Ac * to indicate that the 
word rent has been used here in that wider 

of ssrjzr* 0n . the „ contrary the definition 

♦hJ prer ? ise s gives reason to think 

U 1 / , the f e has been a demise, the pro- 

n v ™° f . stand ? rdisatio n of rent will not ap- 

Sord !»t»T tant word *0 notice here is the 

that thI Ct opd!narw 8S by Mr - Malliek 

mat the ordinary use of the word “let” is in 

the sense of demise. I think it is not at all 

S' 1a bein| Pe S ° f 3 b , Uildi K ng or part of a build ' 

allowed to i?i’ , merely because something is 
allowed to be done on the premises After 

Mr 611 am unable eS to accept 
S n( S,w ; " "lent that the provisions of 

sm ° f r -! nt are availa ble to a licen- 

•! toe opposite party K. Shaw who has 

premises iithmft ri & ht - *° do someth ing on the 
premises. mtbmA obtaining any interest in the 

Sion 3 th n t a TL aC « 0rdi ^ ly come t0 the conclu- 

KdardLnon P f P ° Slt ? - party ’ s a PPlication for 
standardisation of rent is not maintainable in 

ordtlSfbv tL™i? d S ! 1 aside the order 

Si sffsg 


(8) BACHAWAT, J.: Section 105, T. P. Act, 
shows that a lease of immovable property is 
a transfer or a right to enjoy such property, 
on the other hand S. 52. Easements Act, shows 
that a license is the grant of a right to do or 
continue to do in or upon the immovable pro¬ 
perty of the grantor something which would 
in the absence of such right be unlawful where 
such right does not amount to an easement or 
an interest in the property. Regard must be 
had to the substance of the transaction aad not 
to its form in order to determine whether there 
is a license. The transaction is a transfer of a 
right to enjoy the property and a lease if there 
is a grant of the right to use the property 
coupled with exclusive possession and it mat¬ 
ters not that this right is subject to reservations 
and restrictions. On the other hand the grant 
of a bare right to use the property unaccom¬ 
panied by the grant of a right of exclusive 
possession is a license. The licensee of course 
has such right of occupation as will make the 
grant of the license effective. But the licensee 
has no right of exclusive possession and he is 
not entitled to exclude the grantor from using 
the property without derogating from his grant. 

(9) If exclusive possession of the property is 
not given to the grantee, the transaction though 
described as a lease will not operate as a lease 
but will operate as a license. 

(10) The evidence in this case read as a 
whole shows that there was a grant by the 
owner of the premises to the respondent of a 
right to display advertisement in a hoarding 
in the space of the outer wall between two gates 
coupled with a right to rest the hoarding on the 
parapet and a right to fix pillars on the roof 
for the purpose of securing the hoarding. The 
grant of such right te not a transfer of any 
known interest in land. There is no transfer 
of exclusive possession of any portion of the 
premises to the grantee. The transaction in 
substance amounts to the grant of a bare license 
or privilege to do on the premises something 
which in the absence of such privilege would 
have been unlawful. 

(11) There is no doubt that a licensee cannot 
apply for fixation of standard rent under S 9, 
West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act. 1950. No premises has 
been let to him either in whole or separately 
and he is not a tenant entitled to apply under 
that section. 

B/D.H. Appeal allowed. 
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HARRIES C. J. AND G. N. DAS J.’ 

Kaii Prosad, Petitioner v. Jagadish Pada, 
Opposite Party. * 


Civil Rule No. 914 of 1951, D/- 19-12-1951. 

<*>£ P ^ Ct : (1882) ’ s - 105 — Agreement 
conferring exclusive right to enjoyment of pre- 


u h d bee ? on business in 

s |? ows > entered into an agreement 
In res S? ct °* certain premises for 
carrying on the cinema business The 
agree me nt entitled B to the use of the ££ 

thf» fi,rnif, also !P tltled him to the use of 
fitting ^ re ’ th e. machines and other 
to? premises. The agreement did 

ness P Thp e »^ a ol B °l ust carry on the busi- 
bfmA agreem ent required B to pay a 
lump payment per month and all taxes and 
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rates. It entitled B to spend money for 
the improvement of the premises, the sum 
to be advanced being treated as loan to be 
set off against the premium on certain 
conditions. 

Held that a perusal of the terms of the 
document clearly indicated that what was 
granted was a right to a furnished cinema 
house. An exclusive right to the enjoy¬ 
ment of the premises was conferred on B 
in consideration of a lump sum per month. 
Thus there was letting of the premises. 

. (Para 2) 

Anno: T. P. Act, S. 105 N. 5. 

(b) Houses and Kents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (IT of 1950), S. 2(8) — Premises — Mean¬ 
ing — Cinema premises — (Words and Thrases 
— Premises). 

The word “building” used in S. 2(8) is 
not restricted in any way as being confined 
to residential houses. S. 2(8) of the Act is 
wide enough to include a case where pre¬ 
mises on which a cinema was being carried 
on are let out. The word “premises” is wide 
enough to include any building including 
any furniture and fittings therein. It can¬ 
not be said that the furniture and fittings 
in S. 2(8) cannot include the furniture as 
also machines which are used for the carry¬ 
ing on of a cinema business. (Paras 3, 4) 

N. C. Sen Gupta with Nani Coomar Chakra- 
varti, for Petitioner; Atul Chandra Gupta with 
Bijan Behari Das Gupta and Ashutosh Gan¬ 
guly, for Opposite Party. 

G. N. DAS J.: This is an application in re¬ 
vision. The question in controversy between the 
parties is what is the nature of the relationship 
between the parties by virtue of an agreement 
which was entered into by them. The aopeal 
court has held that there was letting within the 
meaning of the Rent Control Act. Dr. Sen 
Gupta appearing for the petitioner contends 
that on a true construction of the terms of the 
agreement the opposite party cannot be re¬ 
garded as a lessee and the provisions of the 
Rent Control Act for fixing the rent would not 
be attracted. It would appear from the terms of 
the lease that the first party named therein 
who had been carrying on a business in cinema 
shows entered into an agreement with the 
second party who is the opposite party in this 
revision case, for the carrying on of the cinema 
business. According to Dr. Sen Gupta the ar¬ 
rangement merely provided for the further 
carrying on of the cinema business on a pre¬ 
mium of Rs. 3000/-. 

(2) The. contention of the opposite party, 
however, is that on a true construction of the 
agreement it was a lease of the premises on 
which the cinema business was being run. It 
would appear that the agreement entitled the 
second party to the use of the premises. It 
also entitled the opposite party to the use of 
the furniture, the machines and other fittings 
on the premises. An exclusive right to the en¬ 
joyment of the premises was conferred on the 
second party, in consideration of a lump pay¬ 
ment per month. The agreement does not pro¬ 
vide that the second party to the document 
must carry on the business. The agreement re¬ 
quires the second party to pay all taxes and 
rates. It entitles the second party to spend 
money for the improvement of the premises, 
the sum to be advanced being treated as loan 
to be set off against the premium on certain 
conditions. In my opinion, a perusal of the 


terms of the document clearly indicates that 
what was granted was a right to a furnished 
cinema house. An exclusive right to the enjoy¬ 
ment of the premises was conferred on B in 
consideration of a lump sum for month. Thus 
there was letting of the premises. 

(3) The question then arises whether, assum¬ 
ing it was a grant of a right to the use of a 
furnished cinema house, it would be regarded 
as letting within the meaning of the Act. Dr. 
Sen Gupta contends that this is not included in 
the definition of “Premises” as defined in S. 
2(8), Rent Control Act. The word “Premises” 
includes the use of any furniture or fittings 
affixed in the building. The word “building” 
used in S. 2(8) is not restricted in any way as 
being confined to residential houses. In my 
opinion S. 2(8) of the Act is wide enough to in¬ 
clude a case where premises on which a 
cinema was being carried on are let out. The 
question as to the basis on which the rent of 
such premises will be standardized is not a 
matter with which we are now concerned. The 
only question now is whether on a true con¬ 
struction of the agreement it can be said that 
there was a letting of the premises and second¬ 
ly, whether the letting was included within the 
meaning of the word “Premises” as defined in 
S. 2(8) of the Act. 

(4) I have already staled that there was a 
letting of the premises, the second party being 
entitled to the exclusive use and possession of 
the premises on which the business was being 
run. I have also held that the word “premises” 
is wide enough to include any building includ¬ 
ing any furniture and fittings therein. It can¬ 
not be said that the furniture and fittings in 
3. 2(8) cannot include the furniture as also 
machines which are used for the carrying on of 
a cinema business. 

(5) In this view the court below was right in 
its conclusion and this Rule must accordingly 
be discharged with costs. 

(C) Let the affidavit in reply filed in court 
today be kept on the record. 

(7) HARRIES C. J.: I agree. 

B/V.B.B. Rule discharged 


A.I.R. 1953 CALCUTTA 150 (Vol. 40, C. N. 49) 
LAHIRI AND P. N. MOOKERJEE JJ. 

Nirmal Chandra Dutta, Petitioner v. Gopal 
Chandra Dey, Opposite Party. 

Civil Rule No. 1746 of 1950, D/- 3-8-1951. 

(a) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (XVII (17) of 1950), S. 9(1) (g) — Premises 
constructed after 1941 but before 31-12-1949 — 
Standard rent — Clause applicable. 

Under the Act of 1950 the standard rent 
is fixed under S. 9 and where the premises 
in question were constructed after 1-12- 
1941, but before 31-12-1949, the only rele¬ 
vant part of S. 9 applicable is cl. (g) of 
sub-s. (1) thereof. (Para 9) 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (XVII of 1950), Ss. 3(1), 7(1) (c) and 17(1) 
— Adjustment of excess payment with effect 
from before commencement of Act. 

The Act of 1950 does not sanction or 
authorise any refund and/or adjustment 
with effect from before the date of its 
commencement, namely, 31-3-1950, or in 
respect of the rent of any month prior to 
April 1950, and accordingly, a tenant would 
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not be entitled to adjustment for any 
period prior to 1-4-1050. (Para 14) 

Refund anu/or adjustment would be 
allowable only with regard to amounts 
which are irrecoverable under the provi¬ 
sions of the Act and which have been paid 
or deposited on or after the commence¬ 
ment of the Act (vide S. 7(1)(a), that is 
only with regard to excess payments over 
‘standard rent’, made on or after 31-3-1950, 
on account of rents from April 1950, (vide 
Ss. 3(1) and 17(1) ) if the tenancy be in 
accordance with the English calendar 
month. (Para 15) 

A. K. Dutta and N. D. Roy, for Petitioner; 
Ajoy K. Basu, for Opposite Party. 

REFERENCE. /Para 

(’50) 54 Cal WN 205: (AIR 1949 Cal 081) 13 

ORDER: This Rule has been obtained by 
the tenant petitioner and it arises out of a pro¬ 
ceeding started by him for standardisation of 
rent and adjustment of excess payments, made 
on account of rent, against future rents. In the 
said proceedings the tenant-petitioner also 
claimed refund of selami, alleged to have been 
paid by him lo the landlord opposite party, and 
prayed also for imposition of penalty upon the 
latter for accepting such selami. 

(2) The tenancy in question was in respect 
of a shop room on the ground-floor of Premises 
No. 1 Sadananda Road in the south suburbs of 
Calcutta and the contractual rent was Rs. 120 /- 
p.m. The premises were constructed in June 
1949 and the disputed shop-room was first let 
out in July 1949. 

(3) On 20-9-1949, the tenant filed his appli¬ 
cation before the Rent Controller, Calcutta, for 
standardisation of rent and the other reliefs 
mentioned above, and the said application was 
registered as Case No. 2433C of 1949. There 
followed the usual inspection by the Inspector 
and, thereafter, there was also a personal ins¬ 
pection by the Rent Controller himself and, 
eventually, the Rent Controller by his order, 
oated 21-1-1950 found against the applicant on 
the question of the alleged payment of selami 
and, upon such finding, dismissed his claim for 
refund and rejected his prayer for imposition 
of penalty on the landlord. The Rent Controller, 
however, by his aforesaid order, gave relief to 

tenant-petitioner by fixing the standard 
rent at Rs. 45/- per month and by giving effect 
to it from September 1949 and allowing conse- 

m l L e il t, k adjustment of all excess payments, 
made by the tenant, against future rents 

clfLu 0n I the ab ° ve decisi °n of the Rent 

iftr *1?^SfV P ? e u aIs were taken — one < No - 
80 of 1950) by the tenant, filed on the 6-2- 

oth .V (No - 220 of 1950 > b v tbs 

wl Srin? 6 ! V the t8-2-195°, - to the learn- 
uJ' s ‘" ct Judge of 24-Parganas. The land- 
i/ ppe ? 1 was directed against the reduc- 
rent and the gra nting of adjustment of 
K d „^l SS P^ents; the tenant’s appeal 

r f*usal of reliefs in the matter 
of the alleged selami. 

hear l !u arne £ Subordinate Judge, who 
tenant-c^i 11 ! 6 ! al ?°y e , a PP eals > dismissed the 
the 3 anL^ P ^ in toto, holding, inter alia, that 

proved' 2 ? Selami had not been 
allowed iJ nar+ « dl0 »? S a p P eal > however, was 
S , n P art the finding that, upon the 

be S af «/ e standard rent should 

9fIHp? d 51/1 , 0/ - pe ^ month under S. 

(TemnnVo We n B ? n , gal Premises Rent Control 

17f3? P th^L? r0 u^ l0 « S) A ct > 1950 ' read with S. 
>W, thereof with effect from 1-4-1950 and ad- 


iustment of excess payments should be made 
bn that basis "at the rate not exceeding Rs. 10/- 
per month” against future rents. Against this 
decision of the learned Subordinate Judge the 
tenant-petitioner has obtained the present Rule. 

(0) On behalf of the tenant-petitioner three 
contentions have been urged by Mr. Dutta, 

namelv: , _ . ,. 

(1) that the finding of the learned Subordi¬ 
nate Judge on the question of selami is 
erroneous, 

(2) that the learned Subordinate Judge is 
wrong in fixing the standard rent under 
S. 9(1) (g) of the Act of 1950 and in fixing 
the amount thereof at Rs. 51/10/- per 
month, and 

(3) that the learned Subordinate Judge’s 
order giving effect to the standard rent 
only from 1-4-1950 and allowing adjust¬ 
ment of excess payments on that basis 
is wrong. 

(7) The first contention raises a pure ques¬ 
tion of fact, not usually open to this court for 
consideration in revision. But. even apart from 
ihat, the conclusion of the Rent Controller on 
this point, which has been affirmed by the 
learned Subordinate Judge on appeal, appears 
*o us to be the only reasonable conclusion on 
the materials produced in this case. That con¬ 
clusion must, therefore, stand and this conten¬ 
tion of the petitioner must fail. The petitioner’s 
first contention is, accordingly, overruled. 

(3) Before proceeding to deal with the peti¬ 
tioner’s other two contentions we deem it neces¬ 
sary to make certain preliminary observations. 
Upon the facts in the present case, it is quite 
clear that when the Rent Controller pronounced 
his decision, the Act of 1948 was still in force. 
The Rent Controller, therefore, very rightly ap¬ 
plied the Act of 1948 to the matter of stand¬ 
ardisation of rent and gave effect to the 
‘standard rent’ from September 1949 under S. 
10 of the said Act, and, under the law then in 
force, no legitimate objection could have been 
taken to the appointment of such date as the 
date from which the ‘standard rent* would take 
effect. The order, however, of the Rent Con¬ 
troller allowing adjustment of excess payments 
from Sept. 1949, was not correct, inasmuch as 
Ss. 3 and 7 of the Act of 1948 had no appli¬ 
cation to the present case where there was no 
increase of rent at any time. This part of the 
Rent Controller’s order was, therefore, open to 
criticism and liable to revision and, in the 
landlords appeal before the learned District 
Judge, referred to above, the amount of the 
standard rent, fixed by the Rent Controller, as 
also his decision on the question of adjustment 
had > a ‘ s n 2 tlced above > been specifically challeng- 
thereafter,, the Legislature passed 
the West Bengal Premises Rent Control (Tom- 
porary Provisions) Act, 1950, and this new Act 
came into force on the 31-3-1950. On that date 
the appeals before the learned District Judge 
were pending and, therefore, under S. 17(3) of 

Act ° f i 9 ? 0 , the Proceeding for fixing 
nn-Vh d ?£ d re nt had to be decided in accordance 
with the provisions as laid down by that Act. 

Judged in the above back-ground, the 
?r er / contention is also bound to 

if dG S th % Act °* 1950 the standard rent 

thf> fi Prpmic der - S ‘ 9 a ? d ’ as in the Present case 
“1 bU ?^ lon we re admittedly oon- 
structed after 1-12-1941 but before 31-12-1949 

fj e ;™ y relevant part of S. 9 applicable here- 
quhnrHinl?* r f j ub - s - (*> ther eof. The learned 

the said¥ f th * refore > rightly applied 
tne said S. 9(1) (g) to the present case and, as, 
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upon the materials on record, we are satisfied 
U ial -^ e rent ^ as b een correctly standardised at 
Rs. 51/10/- per month, we are unable to give 
eirect to the petitioner’s second contention. 
That contention, therefore, must also fail and 
is, accordingly, overruled. 

(10) So far, however, as the petitioner’s third 
contention is concerned we are of the opinion 
that the tenant-petitioner is entitled to succeed, 
though only in part. 

(11) It cannot be disputed — and it has not 
been disputed that, upon the admitted facts of 
this case, namely, that the present proceedings 
were started under the West Bengal Premises 
Rent Control (Temporary Provisions) Act, 
1943, and were pending when the Rent Con¬ 
trol Act of 1950 came into force, the standard 
rent has to be fixed, as already noticed above, 
in accordance with the provisions, as laid down 
by the Act of 1950 (vide S. 17(3) ). In our 
opinion, fixation of the ‘standard rent* “in ac¬ 
cordance with the provisions as laid down by 
^ Act of 1950, involves or comprehends 
within its scope fixation or appointment of the 
ciate from which the said ‘standard rent’ is to 
take eiiect. This is clear from the provisions of 
S. 10 of the Act which deals with the question 
oi fixation or appointment of such date. Sub- 
S. (3) of that section lays down that 

"in fixing the standard rent the Controller 
shall, in every instance, specify in his ordSr 
the time from which the rent so fixed shall 
become payable.” 

This specified time, again, is to be in accord¬ 
ance with sub-ss. (1) and (2) which, in terms, 
provided for the specification (appointment) of 
such time (date) in all cases where ‘standard 
rent is fixed under the Act, that is, under S. 

J winch is the only provision there for fixation 
of the standard rent.’ The position therefore, is 
that, in cases where S. 17(3) applies, the 
standard rent is to be fixed in accordance with 
the provisions of S. 9 of the Act of 1950 and in 
so fixing the standard rent, the date of its com¬ 
mencement is to be specified under S. 10(3) in 

c CC i°A^ox nce 'II th the P rovi sions of S. 10(1) or 
S. 10(2), as the case may be. 

( 12 ) The date, therefore, in the present case, 
from which the standard rent is to take effect, 

S fqsn n b n/t te T ne ? “P d « r S ' 10 ° f the Act 
i o ooo, as the standard rent is now fixed 

♦half 1 " th", I0(1) ( S) and is fixed at a lower figure 
Ulan the contractual rent, that is, the rent 
which was being paid at the time of the appli¬ 
cation for standardisation of rent, the relevant 
provision for appointment of the date would 

ever n h f e ?h S - 1 ? (1)(i , ) 0r S ' K>C2)(c) but wluch- 
Zf r 0 i'L e f e clauses applied, the result in 

iuL P.u W0 . u J d be the same - According to 
m!»n^ ° f l f hG / ,l d two cIauses > the date of com- 
of )he standard rent would normal- 

?u° n t th - ne *‘ after the da ‘e of the ap- 
?ofo ■ * ,L hat ls > the month next after 20-9- 
i?,’,' 11 Present case. This leads us to 
Pitcher 1949 as the month from which the 
fh« n l a I d r f n * wou * d take effect, there being in 
nrfiwn! n case no exceptional circumstances 

Thtc ' ar i y .u te , rat 'On of this normal date, 
l ms part of the learned Subordinate Judge’s 

has > therefore, to be revised and the 
standard rent of Rs. 51/10/- per month is to be 
given effect to as from October 1949 and we 
order accordingly. 

(13) There remains now the question of ad- 

S'"™ 1 / excess payments. It is clear, as al- 

had hoon ^r shove, that if the Act of 1948 
nad been applicable, no question of refund end/ 


or adjustment would have arisen in the pre 
sent case, where there was no increase of rent 
at any time so as to exceed the ‘standard rent' 
In the Act of 1943 the only provision for re¬ 
load and/or adjustment was contained in S 7 
which by its terms was dependent on S. 3. This 
latter section, as already noticed above, could 
not apply to the present case where the rent 
has not been increased at any time and, there¬ 
fore, no refund and/or adjustment could have 
been available to the tenant-petitioner under 
the Act of 1948. A similar view was expressed 
by Sen J. in — ‘Sobharani v. S. N. Guha Roy’ 
54 Cal WN 205 where he dealt with a similar 
case under the Calcutta Rent Ordinance of 
194'). The reasonings given by Sen J., appear 
to us to be correct and, upon a parity of rea¬ 
sonings, we hold that if the Act of 1948 had 
been applicable in this matter, no Question of 
refunds and/or adjustment would have arisen 
in the present case. 

(14) It appears, however, that, at a crucial 
stage of the present proceedings, the Act of 
1950 intervened to create a new situation. Hav¬ 
ing regard to the frame and scheme of the said 
Act of 1950 the question of refund and/or ad¬ 
justment of excess payments cannot, it seems to 
us, be altogether dissociated from the question 
of fixation of ‘standard rent’ and appointment 
of the date of its commencement and, in our 
opinion this question of refund and/or adjust¬ 
ment of excess payments in the case before us, 
also, falls within the purview of the Act of 
1950 and the rights of the parties with regard 
to the same have to be determined under the 
said Act. This Act of 1950 does not, however, 
appear, as we shall presently show, to sanction 
or authorise any refund and/or adjustment 
with eirect from before the date of its com¬ 
mencement, namely, 31-3-1950, or in respect of 
the rent of any month prior to April 1950 and, 
accordingly, the tenant-petitioner would not be 
entitled in the present case to adjustment for 
any period prior to 1-4-1950. 

(15) On this question of refund and/or ad¬ 
justment the relevant provisions requiring con¬ 
sideration are Ss. 3(1), 7(1)(a) and 17(1) of 
the Act of 1950. Section 7(1) (a) provides for 
refund and/or adjustment of any sum paid or 
deposited on or after the commencement of the 
Act of 1950 on account of rent when such sum 
is irrecoverable under the provisions of the 
said Act. Section 3(1) lays down the bar of 
irrecoverability as being in excess over the 
‘standard rent* but the said S. 3(1) is, by its 
opening words, subject to the provisions of the 
Act which includes S. 17(1). Under S. 17(1) 
the bar of irrecoverability attaches to excess 
over the ‘standard rent’ only from the month 
of the tenancy next after the month in which 
the Act comes into force. The Act came into 
force on 31-3-1950 and, therefore, no excess pay¬ 
ment in respect of rent of any period prior to 
April 1950 can be irrecoverable under the Act 
of 1950. 

The nett result, therefore, is that refund and/ 
or adjustment would be allowable only with 
regard to amounts which are irrecoverable un¬ 
der the provisions of the Act and which have 
been paid or deposited on or after the com¬ 
mencement of the Act (vide S. 7(1)(a) ), that 
is only with regard to excess payments over 
•standard rent’, made, on or after 31-3-1950, on 1 
account of rents from April 1950, (vide Ss. 3(1), 
and 17(1) ), if the tenancy be in accordance 
with the English calendar as is the case before 
us; in other words, the ‘standard rent’ in the 
present case would take effect for purposes of 
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refund and/or adjustment under the Act of 
1950 from 1-4-1950. The learned Subordinate 
Judge’s order, therefore, regarding adjustment 
of excess payments would stand subject only 
to a minor variation as regard to the rate of 
such adjustment namely, that the adjustment 
would be at the rate of Rs. 10/- per month 
which rate of adjustment, is in our opinion 
quite fair and reasonable instead of the un¬ 
certain and indefinite rate of ‘not exceeding 
Rs. 10/- per month’, fixed by the learned Sub¬ 
ordinate Judge. 

(16) In the result, this Rule is made absolute 
in part and the decision of the learned Sub¬ 
ordinate Judge is modified but to this extent 
that the ‘standard rent’, fixed at Rs. 51/10/- 
per month is given effect from October 1940 
except for purposes of refund and/or adjust¬ 
ment under the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950 (for 
which purposes it will have effect from 1-4- 
1950, as indicated above), and excess payments 
are ordered to be adjusted at the rate of 
Rs. 10/- per month against future rents In 
other respects, the decision of the learned Sub¬ 
ordinate Judge will stand. 

(17) There will no order for costs in this 
Rule. 


B/V.B.B. 


Order accordingly 
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ROXBURGH J. 

Mrityunjoy Chakravartti, Accused-Petitioner 
v. Provat Kumar Pal, Complainant-Opposite 
r'arty. 

Criminal Revn. No. 509 of 1951, D/- 12-7-1951 

Companies Act (1913), Ss. 179 and 237 — 
Prosecution of officers of bank — Direction by 
Company Judge is not always necessary. 

™ ere i h ? , C ourtgives unrestricted power 
tLn offioal ^q^dator under S. 179 (a), 
r»f quidat0r . ls lu en «tted. Without any 
inv h n^ r , f rence l ° the Court > t0 institute 
Pen if Oortp U l‘« n - as ° ne under S. 409, 
il l g the °. fficers of the Bank. 
Neither in S. 179 nor in S. 237 is there 

fate^^actkm ^ the liquidator 

Court thS 3 L' Vlth0Ut iA direction of the 
r?| Urt * . ls f.otion would be in any way ille¬ 
gal or invalid. Neither Section in exnress 

N.l. 00 Companies Act, S. 179 N. 11 ; S. 237 

Seifi ) on C 2?7 Pa f« ! ieS n 5 Ct <?“>» S - 237 _ Scope - 
punishable under CoSSu A??* 

Anno: Companies Act, S 237 N 1 

Mair K K®mn"r giS*. *•*>«>.. for Petitioner: 

reference^ PP ° si,e Par,y - 

% WWZ < AIB 1937 

M?^ ER ifSeriJp a Sr 1 !, against an order of 

N?di a 7ieSSrf e, coJSf«n rat t’ First Class > 

who hae ® “ contention by an accused 

by the liquidator was D ^ > f Serv «^ tha complaint 
Plaint VaM and ““ 


(2) This matter was before me on a previous 
occasion. A complaint had then been filed by 
another person, and an objection had been taken 
to his complaint. On that occasion I found it 
not necessary to pass any specific order, as it. 
was stated that there would be no difficulty in 
getting a complaint filed by the Official Liqui¬ 
dator of the Bank in question, namely, the 
Bengal Bank Ltd., who had been appointed 
after the order of winding up had been passed. 
The present complaint, therefore, was filed by 
the Official Liquidator who has been given by 
the Court general power under S. 179, Com¬ 
panies Act, by an order, dated 16-1-1951. The 
power includes power “to institute any suit or 
prosecuuon or other legal proceeding civil or 
criminal in the name and on behalf of the said 
Bank.” 

(3) It is contended that this power relates 
only to prosecution of what may be called out¬ 
siders, and that S. 237, Companies Act, relates 
to offences committed by officers of the Bank. 
It is further contended that under S. 237, no 
prosecution can be made unless the court has 
given a direction, for one to be started. In 
my opinion, this contention is not valid. 
I cannot, however, agree with the view 
expressed by the learned Magistrate, which is 
to tne effect that S. 237 relates only to offences 
punishable under the Indian Companies Act. 

. In niy opinion, the power that can be 
given under S. 179, and apparently the power 
given in ihe present case, is unlimited, and 
covers all prosecutions which might have been 
conducted by the Bank before winding up. The 
Official Liquidator has been invested with the 
powers which were the powers of the Bank be¬ 
fore the winding up. He can now institute pro¬ 
ceedings in the name of and on behalf of the 
Bank. A court might pass a restricted order 
and say that such prosecutions should onlv be 
instituted after explicit sanction had been given 
in each case, or the court might limit the 

nf°'*n r £ VCn un £ r 8 U 179 > t0 the Prosecutions 
of a 11 Persons other than managers and direc- 

^ of p h t e n ^ ank; Th ? di £cretion as to what po¬ 
wers are to be given to the Official Liquidator is 
entirely with the court. If the court,Vin the 

fCL Cas< V- eiv fi an unrestricted power un- 
der that section, then, in my opinion, the liqui¬ 
dator is entitled, without any further refer- 
ence to the court, to institue any prosecution 
such as the present. I may add that if anv ner 
son is of opinion that the action of the liquida- 

of thl Act T wm,M r0Vlde ? f0r in S - 183(5), 
neither fas. 7™“ ins 2 °, 7 * • fU ff ler ,ha * 

mmmm 

by d th n e S liatod a ? r ° Ceeding 7? ight have to be pai< 

sssh&s£*Hi 

offence Whether a ? Ut i j d a . crim,na 

stf - —mavis 
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‘Emperor v. Bishan Sahai Vidyarathi’, ILR 
(1937) All 779. 

( 6 ‘) The result is that this Rule is discharg¬ 
ed. 

B/V.B.B. Rule discharged. 
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R. P. MOOKERJEE AND LAHIRI JJ. 

Rajlakshmi Devi, Accused-Petitioner v. The 
State. 

Revn. No. 227 of 1951, D/- 24-7-1951. 

Criminal P. C. (1898), S. 205 — Accused, a 
purdanashin lady — Exemption from personal 
appearance — Considerations. 

Simply because the accused in a crimi¬ 
nal case is a purdanashin lady, she is not 
as a matter of right entitled to be exempt¬ 
ed from personal appearance. The screen 
must not be used to defeat the ends of 
justice. At the same time the discretion 
vested in Court under S. 205, must be rea¬ 
sonably exercised. After due consideration 
of all the attendant circumstances includ¬ 
ing the social status, custom and practice 
of the accused as also the nature of the 
offence it is to be decided whether personal 
presence is essential. Moreover, if her per¬ 
sonal attendance is dispensed with the 
Magistrate has the authority and jurisdic¬ 
tion, at any later stage of the future pro¬ 
ceedings. to direct under Sub-S. 2 of S. 205 
her personal attendance. 

It is not possible to lay down a very 
strict test as to when the accused is to be 
considered to be a purdanashin lady. 
Merely because a Hindu lady goes from one 
house to another in a village with the veil 
on or if she attends religious festivals or 
goes to a temple or to a river to bathe, 
these would not be ordinarily considered 
as sufficient to prove that she is not a 
purdanashin lady whose application for 
exemption from appearance in Court is to 
be refused on that ground alone. Even if 
the accused do not very strictly observe 
the purda it does not follow that they 
should on every occasion be dragged into 
Court of law. The Court has to remember 
the habits and customs- of the country and 
the social stigma that attaches to a pur¬ 
danashin lady appearing in open Court. 

No general rule can be laid down. The 
allegations and counter-allegations, if any, 
in each particular case must be taken into 
consideration before the Court disposes of 
an application by an accused for dispens¬ 
ing with personal attendance in Court upon 
the allegation that she is a purdanashin 
lady. Case law Ref. (Paras 6 , 7 & 9) 

Anno: Criminal P. C., S. 205 N. 6 . 

Abinash Chandra Majumdar, Barindra Ku¬ 
mar Ghosh and Aditya Kumar Roy, for Peti¬ 
tioner: Nirmal Kumar Sen, Deputy Legal Re¬ 
membrancer and Bibhuti Bhusan Das Gupta, 
for the State. 

REFERENCES: Courtwar/Chronological/ Paras 


<’83) 6 All 59: (1883 All WN 207) 4 

(’13) 17 Cal WN 1248: (23 Ind Cas 489: 

15 Cri U 281) 5 

(T7) 21 Cal WN CLXVIII 5 

(’50) AIR 1950 Cal 350: (51 Cri LJ 1325) 0 

(’51) Cri Revn. No. 916 of 1950. D/- 22-3-1951 
(Cal) 3 

<’22) 45 Mad 359: (AIR 1922 Mad 79(1): 

23 Cri LJ 266) 4 5 


R. P. MOOKERJEE J. : The only question 
for decision in this case is whether there are 
sufficient grounds to dispense with the per¬ 
sonal attendance in court of the accused, a 
purdanashin Hindu lady, and to permit her to 
aDpear through a Pleader. 

(2) There is no doubt that merely because 
the accused is a purdanashin woman, she 
is (not?) entitled in a criminal case as a mat¬ 
ter of right to be exempted from personal at¬ 
tendance at Court. The screen must not be 
used to defeat the ends of justice. At the same 
time the discretion, vested in Court under S. 
205, Criminal P. C., where a purdanashin lady 
is an applicant for dispensing with the per¬ 
sonal attendance in Court, must be reasonably 
exercised. After due consideration of all the 
attendant circumstances including the social' 
status, custom and practice of the petitioner 
accused as also the nature of the ofTence it is 
to be decided whether personal presence is 
essential. 

(3) As for instance if there be a question of 
identification of any person by the accused it 
is very essential that the Court should not un¬ 
til there is a very strong case and there are 
cogent reasons given to exempt even a purda¬ 
nashin woman from attending the Court — 
‘Aswini Kumar v. Binapani Dasi’, Cr. Revn. 
No. 916 of 1950, D/- 22-3-51 (Cal). It may be 
noticed that in the case just referred to there 
was an affidavit in opposition stating that the 
petitioner was not a purdanashin lady at all 
and her movements were specifically referred 
to allegations which were not seriously chal¬ 
lenged before this Court. 

(4) It is now well settled that where sum¬ 
mons is issued against a purdanashin lady 
who is found to be of good social position and 
who does not appear in public places the Ma¬ 
gistrate should ordinarily dispense with her per¬ 
sonal attendance and allow her to be repre¬ 
sented by a lawyer until such time as the 
Magistrate has before him clear, direct and re¬ 
liable prima facie proof that the person exempt¬ 
ed has a real charge to answer; the Magistrate 
mav then take such other steps as may appear 
to him proper and necessary. ‘In the matter of 
Rahim Bibi’, 6 All 59, Re :— ‘Kandamani Devi 
v. Emperor’, 45 Mad 359. 

(5) In — ‘Rajrajeswari Devi v. Emperor’, 17 
Cal WN 1248 a Division Bench of this Court 
directed that (?) the accused, who were pur¬ 
danashin ladies and had been placed on trial 
under S. 326, Penal Code, them (?) to appear 
by pleaders before the Magistrate as also in 
the Court of Sessions in case of committal to 
that Court subject to the accused being direct¬ 
ed to hear the sentence in case of conviction. 
Similar observations were also made in Re: — 
Kandamani Devi', suora. (45 Mad 359). See 
also — 'In re Sukhalata Gupta’, 21 Cal WN 
168n. 

(6) It is not possible to lay down a very 
strict test as to when an accused is to be con¬ 
sidered to be a purdanashin lady. Merely be¬ 
cause a Hindu lady goes from one house to 
another in a village with the veil on or if she 
attends religious festivals or goes to a temple 
or to a river to bathe, these would not be 
ordinarily considered as sufficient to prove that 
she is not a purdanashin lady whose applica¬ 
tion for exemption from appearance in court is 
to be refused on that ground alone. Even if 
the accused do not very strictly observe the 
purda it does not follow that they should on 
every occasion be dragged into Court of Law. 
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The Court has to remember the habits and 
customs of the country and the social stigma 
that attaches to a purdanashin lady appealing 
in open Court. The observations in another 
3 einh decision of this Court — ‘Anilabala Devi 
v Chairman, Kandi Municipality’, AIR TJ5U 
Cal. 350 may in this connection be also refer- 

re (7)°No general rule can be laid down. The 
• allegations and counter allegations, if any, in 
leach particular case must be taken into consi¬ 
deration before the Court disposes of an appli¬ 
cation by an accused for dispensing with per¬ 
sonal attendance in Court upon the allegation 
that she is a purdanashin lady. 

(8) In the present case the statement made 
by the petitioner before the Magistrate re¬ 
mained uncontradicted. An affidavit sworn to 
in this Court by the husband of the petitioner, 
who is an Advocate, definitely supports the 
statement that the petitioner is a respectable 
purdanashin Hindu lady and both by practice 
and custom she is unable to appear in Court. 
There is no affidavit in opposition. 

(9) There is no suggestion that the presence 
of the accused is necessary at this stage of the 
proceedings to have a question of identification 
settled. It has been overlooked that if her per¬ 
sonal attendance is dispensed with the Magis¬ 
trate has the authority and jurisdiction, at any 
later stage of the future proceedings to direct 
under Sub-S. 2 of S. 205, Criminal P. C., the 
personal attendance of the accused. No mate¬ 
rial has been placed before us justifying an 
order for the personal presence of the accused 
in Court at this stage. 

(10) The result, therefore, is that the order 
passed by the Sub-Divisional Officer on 23-2- 
1951 is set aside and it is directed that the 
accused be allowed to appear through a lawyer 
until the Court finds it necessary to direct 
otherwise under Sub-S. 2 of S. 205, Criminal 

(11) LAHIRI J.: I agree. 

B/R.G.D. Order accordingly. 
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P. N. MOOKERJEE J. 

Monjur Mondal, Defendant No. 1 , Appellan 

v. Ahammad Mondal and others. Respondents. 

A. F. A. D. No. 2059 of 1947, D/- 25-1-1952. 

F* (1908), S. 11 — Res judicat: 
against ‘pro forma* defendant. 

A decision in a former suit can operate 
as res judicata against a person who was a 
pro forma defendant in that suit and 
against whom no relief was claimed there¬ 
in. case law discussed. (Para 16) 

Anno: C.P.C., S. 11 N. 12 Pt. 4. 

Pr£ Ur Si an i Mookerjee, for Appellant; Saty< 
Pnya Ghose, for Respondents. 

?'offw Ei i CES: Courtwise /Chronological/ Para: 

J 7 Bom 341: (20 Ind App 1 PC) r 

/• 2 o{ 5 WM P in 9 * 6 ,-' (29 Cal 707 PC) » 

' 29) 33 Cal WN 1061: (AIR 1929 PC 2281 
<31) 58 Ind App 158: (AIR 1931 PC 114) ^ ' 
(’32) 59 Ind App 247: (AIR 1932 PCl’ei) 3 ’ ^ 
<’35) 62 Ind App 224: (AIR 1935 PC 139) ^ 

C^Am 1949 PC 143: (ILR (1949) BomUO^ 


(’90) 14 Bom 408 13. 19 

( - U1) 25 Bom 589: (3 Bom L R 179) 10 

C47) AIR 1947 Bom 217: (ILR (1943) Bom 1) 10 
l'67) 8 W R 366 (Cal) 18 

086) 12 Cal 530 (i'E) 10 

( 15) 19 Cal W N 1230: (AIR 1915 Cal 629) 16 

035) 39 Cal W N 938 10 

036) 40 Cal W N 1205 10 

036) 40 Cal VV N 12u8 10 


042) AIR 1942 Cal 1: (ILR (1941) 2 Cal 434) 

11. 13. 16 

049) AIR 1949 E P 213: (50 Pun L R 294) 10 
017) 53 Ind Cas 184: (AIR 1918 Mad 967) 16 
('42) AIR 1942 Pat 120: (J96 Ind Cas 537) 10 


JUDGMENT: This appeal is by defendant 
1 and it arises out of a suit brought by the 
plaintiif respondent for declaration of his title 
to the lands in suit described in schedules ‘Kha’ 
and 'Ga' of the plaint, and for recovery of 
possession of the ‘Kha’ schedule lands, and for 
confirmation of possession in the ‘Ga’ Sche¬ 
dule lands. The material facts lie within a 
short compass and they are given below. 

(2) Admittedly, the suit lands originally be¬ 
longed to one Ketabdi. In the year 1916 Ketab- 
di died leaving him surviving as his heirs 
three sons Ahammad, Abdul and Makbul and 
three daughters. Ahammad is the plaintiff in 
the present suit, wherein Abdul is defendant 2 
and Mokbul is ‘pro forma’ defendant 4. and 
their thcee sisters are ‘pro forma’ defendants 
5 to 7. Defendant 1 is Abdul’s son, but he 
claims title to the suit lands not as a member 
of Ketabdi’s family but on the basis of a pur¬ 
chase front a previous stranger auction pur¬ 
chaser Nur Muhammad, ‘pro forma’ defendant 
3 in the present suit. 


(3) According to the piaintifT. there was a 
partition amongst the abovenamed heirs of 
Ketabdi after the latter’s death, and, as a re¬ 
suit thereof, the plaintiff got the ‘Kha’ schedule 
lands and Mokbul the ‘Ga’ schedule lands of 
tne present plaint. It is the plaintiff’s case 
that after the above partition the plaintiff got 
also the ‘Ga’ schedule lands from the said Mok¬ 
bul by exchange with other lands and that, 
when, subsequently, in the year 1925, the hold¬ 
ing comprising ’inter alia’ the suit lands was 
sold at a rent sale the same was purchased by 
the heirs of Ketabdi in the ’benami’ of Nur 
Mahammad who is ‘pro forma’ defendant 3 in 
the present suit, and the said heirs continued 
to be in possession as before. 

.J"; complains that, in or about 

" Ia £h 1943, defendant 2 Abdul got a collusive 
kabala from Nur Mahammad in the name of 
his son Monjur who is defendant 1 in this suit, 
and, on the strength of that ‘kabala’, dispos- 
sessed the plaintiff from the ‘Kha’ schedule 

« n ~ s anTFi? 1 2 lt * r part of ‘Falgoon 1349 
?;jr 2 l ? eat 1 en *? t0 dispossess him from the 
Ga Schedule lands also. In the above cir- 

,2s Pontiff brought the present 

for «£££ 

ofthe XeTSt^ ^ ‘ Ga ’ SChedUle ,andS 

1 and , COntested by defendants 

2 ’ 4 a j d defence ‘inter alia’ was that 

bolding which was recorded in the 
landlord’s ‘sherista’ in the name of Mokbul 
alone was purchased at the rent sale by Nur 
Mahammad on his own behalf & not as ‘benam- 
dar of anybody and that Nur Mah^mad took 
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delivery of possession through Court and the 
plaintiff's suit was barred by limitation. It is 
further the defence case that when Ketabdi’s 
mortgagee Taradas Das after getting a mort¬ 
gage decree in his mortgage suit against Ketab- 
dis heirs, tha; is, against the present plaintiff 
and his brothers and sisters, was seeking to 
execute it against ‘inter alia’ the disputed pro¬ 
perty, Nur Mahammad, the auction purchaser 
at the rent sale, brought a title suit tviz.. Title 
Suit No. 116 of 193!) of the Cour; of the Munsif 
at Rampurhat) for declaration of his own title 
to the said property and for a permanent in¬ 
junction, restraining the mortgagee Taradas Das 
from executing his decree against the said 
property. 

In that suit the plaintiff and his brothers and 
sisters v/ere pro forma’ defendants and the 
suit was dismissed by the trial Court but was 
finally decreed on appeal (Title Appeal No. 21 
of 1946) by the learned Subordinate Judge. Bir- 
bhum, after overruling the plea raised by Tara¬ 
das that Nur Mahammad was benamdar of his 
(Taradas’) judgment-debtors, i.e., benamdar of 
the present plaintiff and his brothers and sis¬ 
ters. The defence, accordingly contended ‘inter 
alia' that the plaintiff’s present suit was barred 
by ‘res judicata’; the other material defence 
that was pleaded in this suit was that the suit 
was barred under S. 66. Civil P. C., as, ad¬ 
mittedly, Nur Mahammad had made his pur¬ 
chase at a Court sale. 


(5) On the above pleadings several issues 
were framed, of which issue 1 related to the 
question of ‘benami’ and issue 2 to the ques¬ 
tion of the plaintiff’s title; and in issue 4 the 
question of maintainability of the suit was raised 
which included within its scope consideration of 
the bar of ‘res judicata’ as also the bar under 
S. 66. Civil P. C., pleaded by the defence. 

(6) The trial court dismissed the plaintiff's 
suit holding, ‘inter alia’, that it was barred by 
‘res judicata’ and also under S. 66. Civil P. C., 
that Noor Mohammad was not a ‘benamdar’. 
that defendant l’s ‘kabala’ was a genuine and 
valid document, and that the plaintiff’s case of 
amicable partition and exchange was not true 
The trial Court also appears to have disbelieved 
the plaintiff’s story of adverse possession. Curi¬ 
ously, however, the learned Munsif observed in 
one part of his judgment that the plaintiff’s 
suit would have been decreed on the ground of 
adverse possession but for the bars of ‘res 
judicata’ and S. 66. Civil P. C 


(7) Against the above decision of the trial 
Court, the plaintiff took an appeal which was 
heard by the learned Subordinate Judge. Bir- 
bhum. This learned Judge reversed the deci¬ 
sion of the learned Munsif and decreed the 
plaintiff’s suit holding, ‘inter alia’, that the suit 
was not barred by ‘res judicata’, and. further, 
that S. 66. Civil P. C., also was no bar to its 
maintainability as the plaintiff had. according 
to the learned Subordinate Judge, acquired 
title by adverse possession, thus making S. 66 
inapplicable to this case on the authority of the 
Judicial Committee’s decision in the case of — 
‘Mahammad Abdul Jalil Khan v. Muhammad 
Obaid Ullah Khan’. 33 Cal. W. N. 1061 (PC). 
Against this ded lun of the learned Subordi¬ 
nate Judge, the present appeal has been pre¬ 
ferred by defen Jr.nt 1 . 

, (8) Before me «.v;o questions have been raised 
by Mr. Mookerjee who appears on behalf of 
the appellant. It vs contended in the first 
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place that the finding of the learned Subordi¬ 
nate Judge on the question of adverse posses¬ 
sion is not a proper finding in law, and that 
accordingly, the decision of the Judicial Com¬ 
mittee reported in — ‘Mahammad Abdul Jalil 
Khan v. Muhammad Obaid Khan’, 33 Cal W N 
1061 (PC), upon which the learned Subordinate 
Judge has relied for holding that the bar of 
S. 66, Civil P. C. would not be attracted to the 
present case, has no application. In the second 
place it has been contended that, upon the ma¬ 
terials on record, the suit is clearly barred by 
‘res judicata’. 

(9) In my opinion, both the above contentions 
raised by Mr. Mookerjee are correct and ought 
to prevail. As I have already said, the finding 
of the learned Munsif on the question of ad¬ 
verse possession was apparently against the 
plaintiiT, though the learned Munsif made a 
curious statement in one part of his judgment 
that but for the bars of ‘res judicata* and S. 66. 
Civil P. C. the plaintiiT would have succeeded 
in his suit on the ground of adverse possession. 
The learned Subordinate Judge in coming to 
the conclusion that the plaintiifs case of' ad¬ 
verse possession has been proved has missed 
the above finding of the learned Munsif on the 
point and does not appear to have considered 
any of the relevant materials on record or any 
of the reasons given by the learned Munsif for 
the latter’s said finding against the plaintiff on 
the question of adverse possession. 

The learned Subordinate Judge has based his 
conclusion on this part of the case upon a mis¬ 
conception that the learned Munsif found as a 
fact that Nur Mahammad did not take actual 
possession and that the plaintiiT had acquired 
title by adverse possession. As, however, I 
read the learned Munsifs judgment, there is 
really no finding that Nur Mahammad did not 
take actual possession, though, at one place, 
the learned Munsif refers to the plaintiff’s al¬ 
leged ‘admission’ that Nur Mahammad took 
possession through Court but did not take ac¬ 
tual possession. There is also no real finding 
of the learned Munsif in favour of the plaintiiT 
on the question of adverse possession, his ap¬ 
parent finding being as indicated above, just 
the other way. though there is undoubtedly, 
the curious observation hardly fitting with the 
trend of discussion in the learned Munsif’s 
judgment to which reference has already been 
made by me. 

In these circumstances the case will have to 
go back to the lower Appellate Court for a pro¬ 
per consideration of the question of adverse 
possession and decision on the plea of bar, 
raised under S. 66. Civil P. C., unless the ap¬ 
pellant succeeds in his other contention, viz., 
his plea raising the bar of ‘res judicata*. It has 
to be stated here that Mr. Mookerjee has not 
contended that even if the finding on the ques¬ 
tion of adverse possession be in the plaintiff’s 
favour the suit would still be barred under 
S. 66, Civil P. C., and he has, in fact, conceded, 
that, if the Plaintiffs case of adverse possession 
is proved, the suit would not be barred under 
S. 66, Civil P. C. on the authority of the Privy 
Council decision, reported in — ‘Mahammad 
Abdul Jalil Khan v. Muhammad Obaid U’lah 
Khan’, 33 Cal W N 1061 (PC), already cited. 

There is no complaint that the learned Sub¬ 
ordinate Judge has misread that decision, but 
the grievance is that he has misapplied it 
against the present appellant on an improper 
finding in favour of the plaintiff on the ques- 
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tion of adverse possession. Unless, therefore, 
the plea of ‘res judicata succeeds, me ease will 
have to go back to tne lower appellate Court 
for a proper decision of me two questions of 
adverse possession and the bar under 6. 66, 
Civil P. C. 

(10) The plea of *res judicata’ has now to be 
considered. Tnere is no dispute here as to the 
material facts. It is admitted on both sides 
that Nur iMahaminad brougnl his suit (T. S. 
116 of 1939) against the mortgagee Taradas 
alone as principal defendant and that liie plain¬ 
tiff and his brotners and sisters were implead¬ 
ed in that suit as ‘pro forma’ defendants. It 
is also admitted that that suit was lor declara¬ 
tion of Nur Mahammad's title to the disputed 
property and for injunction restraining the 
mortgagee Taradas from executing his decree 
against the same. 

It is also not disputed that the suit was dis¬ 
missed by the trial Court but decreed on appeal 
on a finding that the disputed property had been 
purchased by Nur Mahammad at the rent 
sale for himself and on his own behalf and not 
as ‘benamdar’ of the present plaintiff and his 
brothers and sisters and that Nur iliahammad 
was entitled to ‘khas’ possession of the said 
property against the other parties in that suit 
which included also the present plaintiff, 
though as a ‘pro forma* defendant. It is. how¬ 
ever, contended by Mr. Ghose, appearing for 
the plaintiff respondent before me, that in the 
said previous suit his client was only a ‘pro 
forma’ defendant and no relief was’ claimed 
against him there in the prayer portion of the 
plaint and that, accordingly, the decision in that 
previous suit cannot operate as ‘res judicata’ 
against him. 


This argument requires careful examinatior 
Mr. Ghose has very naturally relied, amongs 
others, upon the decisions of this Court re 

W7, ‘ Nibaran Chandra v. Matilal Shaha 
39 Cal W N 938; — ‘Gajanan Agarwala v. Ha 
rrndar Rahaman*. 40 Cal W N 1205; — ‘Rakha 
Das v Haridas Sarcar’, 40 Cal W N 1208; - 
Brojo Behari v. Kedar Nath*, 12 Cal 580 (FB 
and also upon the decisions of the other Hig: 
Courts ^Ported in — ‘Ramdass v. Vazirsaheb 

w B p m n 589 - : i r A ® hudeb Chandra v. Bhiksha 
kar Pattanaik, AIR 1942 Pat 120: — ‘Officia 

194-MFW ?,T ba ^ V - J? adholal Sindhu’. All 
1947 Bom 217 and — ‘Firm Daulat Ram Vidv 

E ?2 S n ™h^, dhl Garbaksh Sin g h ’. AIR 194 
■k V 2 i , are apparently, at least in fa 
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' L) and — 'Kedar Nath Goenka v. Ram Na 


rain Lai’, 62 Ind App 224 (PC) must be taken 
to have settled the controversy and I venture 
to think that in the light of these three decisions 
of the Judicial Committee the law of ‘res judi¬ 
cata’ applying to the case ot a person who was 
a pro forma’ defendant in the earlier suit and 
against whom no relief was claimed therein has 
now been clearly and correctly laid down in the 
Bench decision o i this Court reported in — 
•Hafiz Mohammad v. Swarup Chand Hukum 
Chand, Firm*, AIR 1942 Cal 1. 


This latter decision contains, in my opinion, 
a clear and sufficient answer to all the conten¬ 
tions raised by Mr. Ghose on behalf of the 
plaintiff-respondent for avoiding the bar of ‘res 
judicata’ and tile decisions, cited by him are 
of no avail to his client in view of the Judicial 
Committee’s decisions, referred to above, as ex¬ 
plained by the said Bench decision of this Court 
in — ‘Hafiz Mohammad’s case’, AIR 1942 Cal 1 
which is binding upon me ancl with which I also 
respectfully agree. Accordingly, the contentions 
of Mr. Ghose on the plea of ‘res judicata’ must 
be rejected and the plaintiff’s suit must be held 
to be barred by res judicata. 

(12) I have just stated above mv final con¬ 
clusion and I shall now briefly discuss the 
reasons therefor in the light of the important 
judicial pronouncements. 


tnat a study of the legal position germane to 
the problem raised convinces me that, although 
the idea of a ‘pro forma’ defendant is not un¬ 
known in law, the mere fact that a person is 
described as a ‘pro forma’ defendant or that no 
relief is claimed against him in the plaint will 
not necessarily exempt him from the operation 
cf the rule of ‘res judicata’. This proposition 
appears sufficient from the three Privy Council 
cases reported in — ‘Munni Bibi v. Triloki Nath*. 
58 Ind App 158 (PC), — ‘Mating Sein Done v. 
Ma Pan Nvun’, 59 Ind App 247 (PC) and — 
’Kedar Nath Goenka v. Ram Narain Lai’, 62 
Ind App 224 (PC) and the decision of this 
Court in the case of — ‘Hafiz Mohammad v. 
?«.« n iP, Chand Hukum Chand. Firm’, A I R 
1942 Cal 1,—all cited before, and its soundness 
can hardly be questioned now. 

fi, ak °’ the J e is nothin e against it in 
the Bombay case of — ’Rahmubhoy Hubibbhoy 

V ‘ . A ’ X un V; r .’ Bom 408. affirmed on ap- 
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Goenka v. Ram Narain Lal\ 62 Ind App 224 
(PC) settled the law, applicable to this part 
of the case, contains the following passage at 
page 166 of the report, viz., 

“It is true that the appellant did not enter 
an appearance in the suit, and it is also said 
that she was not a necessary party to it; but 
their Lordships do not regard either of these 
factors as really material. The appellant was 
at all events a proper party to the suit and 
had the right to be heard if she so desired. 

If she chose to stand by. it could not 

affect her legal position.” 

The words are clear and the passage cited needs 
no elaboration or elucidation. In simple but 
firm language the Judicial Committee repelled 
—& repelled authoritatively—the possible con¬ 
tention that to be affected or bound by ‘res judi¬ 
cata* a person must have been a “necessary 
party to the former suit”. They also emphasised 
broadly the well-known rule of constructive ‘res 
judicata*. The effect of the observations quoted 
is plainly discernible in the two later cases 
reported in — ‘59 Ind App 247 (PC)’ and — 
‘62 Ind App 224 (PC)* and, apparently again, 
it was these observations which were referred 
to with approval by their Lordships of the 
Privy Council in the passage occurring at the 
bottom of page 233 of 62 Indian Appeals where 
their Lordships proceeded to observe that: 

“it was immaterial whether K, one cf the two 
defendants had entered appearance or con¬ 
tested the suit for she was a proper party 
and had a right to be heard if she so desired.” 

In the same case — ‘62 Ind App 224 (PC)’ the 
Judicial Committee also sufficiently indicated 
that the mere fact that no relief was claimed 
against a party in the earlier suit is not enough 
to prevent the application of the doctrine of 
res judicata. The relevant passage occurs at 
p 231-2 of the Report where their Lordships 
observe that 

“The Subordinate Judge held that the issue as 
to the validity of the sale was not ‘res judi¬ 
cata’ between the plaintiff who was the first 
defendant and the ‘mohant’ who was the 
second defendant in these suits because the 
plaintiffs who were the auction purchasers of 
other properties at the Court sale had not 
sought for any relief against the ‘mohant’ 
who was the second defendant but this ruling 
was given before the recent decisions of this 
Board as to ‘res judicata* between co-defen¬ 
dants which will be referred to later.” 

It is clear again from p. 233 of the above Report 
that one of the decisions contemplated in the 
passage, just quoted, was the case of — ‘Maung 
Sein Done v. Ma Pan Nyun’, 59 Ind App 247 
(PC) where the person sought to be bound by 
‘res judicata’ was a “formal” or ‘pro forma’ 
defendant in the earlier suit and against whom 
no relief had been claimed therein. The posi¬ 
tion is thus well established that the mere fact 
that the party sought to be bound by the doc¬ 
trine of ‘res judicata’ was a ‘pro forma* defen¬ 
dant in the earlier suit or that no relief had 
been claimed against him therein would not be 
sufficient tc exclude the application of that 
doctrine. 

(15) It may be conceded that in the above 
cases their Lordships were considering the doc¬ 
trine of ‘res judicata’ as applicable between 
co-defendants: but that, in my opinion, is hard¬ 
ly of any material consequence. In the ultimate 
analysis the basic principles of ‘res judicata’ 
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applicable in cases of co-defendants are the 
same as in any other case. The law of ‘res 
judicata’ is contained in s. 11, Civil P. C. and 
in the recognised general rules bearing upon 
the subject, and one of the essential ingredients 
of that law is that the matter in issue in the 
subsequent suit or proceeding must have been 
directly and substantially in issue or must be 
deemed to have been directly and substantially 
in issue in the earlier suit or proceeding. It was 
this aspect of the matter which was stressed 
by their Lordships of the Judicial Committee 
in the three cases, just cited, and there its 
implication was elaborated and explained and 
the considerations there employed are appli¬ 
cable to all cases of ‘res judicata’. Viewed in 
the above light, the doctrine will not, in any 
way, be basically different in its application 
between co-defendants from any other cases. 
The observations of the Judicial Committee, 
quoted above, will, therefore, be of general ap¬ 
plication and each case has to be decided in the 
light thereof. 

(16) What I have said above does not, in my 
view, conflict with the decision of the Judicial 
Committee *'n — ‘Gokul Mandar v. Pudmanund 
Singh*. 29 Ind App 196 (PC), that the Code of 
Civil Procedure is exhaustive so far as it goes 
(Vide the observation at p. 202 of the Report 
that “the essence of a Code is to be exhaustive 
on the matters in respect of which it declares 
the law”) or with Explanation III of S. 11 of 
the said Cede which, on its own terms, is 
clearly satisfied when there is even an implied 
admission of the plaintiff’s allegations by the 
other party, which may well include a ‘pro 
forma’ defendant. I would, accordingly, hold 
that a decision in a former suit cannot be avoid¬ 
ed by a party merely on the plea that he was 
a ‘pro forma’ defendant therein and that no 
relief was there claimed against him. 

This view is clearly supported by the Madras 
decision reported in — ‘Sethurama Iyer v. 
Ramachandra Iyer*. 38 Ind Cas 184 (Mad) and 
by the decisions of this Court in the cases of — 
‘Mohendra Nath v. Mt. Shamsunnessa Khatum’, 
19 Cal W N 1280 and — ‘Hafiz Mohammad v. 
Swarup Chand Hukum Chand, Firm*, AIR 1942 
Cal 1. already cited, and, above all, by the 
authority of the Judicial Committee in the three 
decisions, sufficiently discussed above; and I 
am not inclined to subscribe to the broad pro¬ 
position laid down in the cases, cited by Mr. 
Ghose. that against a person who was imped¬ 
ed as a ‘pro forma’ defendant in the former 
suit and/or against whom no relief was claimed 
therein the plea of ‘res judicata’ is not avail¬ 
able. It seems to me that in these latter cases 
the position was laid down rather too widely 
and to that extent at least, although some of 
them may well be distinguished on facts, they 
must be deemed to be bad law in view of the 
pronouncements of the Judicial Committee in 
the three cases, above cited. 

(17) It is necessary at this stage to refer to 
one other decision of th* Judicial Committee 
which may not. at first sight, appear f 0 be quite 
consistent with the view which I have expres¬ 
sed above. That decision which is reported in 
— ‘Gr.vernment of the Province of Bombay v. 
Pestonji Ardeshir*. ATR 1919 P C 142 was really 
on the rule of constructive ‘res iudicata*. em¬ 
bodied in Explanation IV of S. 11, Civil P. C. 
As. however, the rule was sought to be applied 
there with regard to a matter, admitted in the 
previous suit, and such attempt failed it might 
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be argued that in that case — ‘AIR 1949 P C 
143 * uie Judicial Committee laid down that 
when a matter is admitted the rule of construc- 
tive ‘res judicata’ would not be attracted in 
relation to it in a later proceeding. 

Such an argument, however, would be clearly 
opposed to the express terms ui Explanation 
Ill of S. 11 of the Code and it is, tnereiore. 
no wonder to find that to this argument no real 
support is available from the above Privy Coun¬ 
cil decision — ‘AIR 1049 P C '143' wnen the 
same is examined a little carefully. The Judicial 
Committee, as is clear from the language used 
at page 147 of the Report, expressly guarded 
themselves against lenaing colour to any such 
inference when they stated hi clear and unambi¬ 
guous terms that 

“if the Government chose to admit certain 
facts for the purpose of getting a decision on 
an important question of law it is impossible 
to say that that suit involves a decision as 
to the facts.’* 


The portion quoted above is strikingly 
suggestive and limits the scope of the 
Judicial Committee’s decision. The trend of the 
relevant discussion at pages 146 and 147 of the 
report also runs counter to the argument, en¬ 
visaged above, and. besides, the other significant 
observation at the end of the first paragraph 
at page 147 that 

“the non-agricultural assessment claimed in 
the present suit is subsequent to the period 
claimed in the suit of 1918” 


may well indicate that that case is distinguish 
able and does not militate with the view e> 
pressed by me on the question of ‘res judicatc 
in the preceding paragraphs of this judgment. 

(18) Before concluding my discussion on thi 
part of the case. I may just as well refer t 
one old decision of our Court which is a ver 
near approach to this case on the question c 
res judicata’. That decision which is reporte 
* n “ Deokee Nundan Roy v. Kalee Pershad 
8 W R 366 (Cal) was given in the year 1867 b 
a Bench of this Court (Bayley and Phcar JJ 
and clearly supports the view which I hav 
abave . on lh e question or *res judicatc 
and which, in my opinion, represents the cor 

au?hoEi 0n V , i laV S i n the ]i g ht of the higl 
C,ed »l nd dlscussed in ‘ h e course o 

SMS'SVSS. n !?V£^Ja h 

Msy s; w R 366 (Ca » ~ 
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other, except only so far as the decree itself 
contains any modification or reservation in 
regarci to any of the individual detendums. if 
the claim which the present plaintiii now 
makes against Kalee Persnad be weli-touncled, 
it would have constituted a good defence to 
the action whicn Kalee Pershad formerly 
brought against aim anu others, it is his own 
lault that he aid not set up that defence at 
that time. The necessity of putting some 
term to litigation is the foundation of the rule 
that any issue which is rnateiiai to the rights 
of the parties in the matter of suit between 
them, wnether actually contested or not, snail 
not afterwards be raised in a subsequent suit 
between the same parties. And in this res¬ 
pect, a defendant biougnt in ‘pro forma' is in 
exactly the same situation as any otner de¬ 
fendant whatever may be the case with regard 
to his costs.” Vide 8 W R 366 (Cal) a: p. 367. 

The observations in the passage cited on the 
question of ‘res judicata*, though made in the 
year 1867. bear quoting even to this day and 
nave not, in my opinion, been airected bv the 
legislative changes made during the intervening 
period. They still represent in my view, the 
correct position in law on the asoect of ‘ros 
judicata’, relevant to the present case. 


nio u resuu ci me aoove discussion. I feei 
bound to hold that the present suit is barred 
by ‘res judicata* by reason of the previous deci¬ 
sion in Title Suit No. 116 of 1939. referred to 
in the plaint, in that suit there was an express 
issue and. there were in the plaint thereof, the 
necessary averments of Nur Mahammad’s. that 
is, the present appellant's predecessor’s title to 
the suit property, the present plaintiff was a 
party to that suit, though in the category of a 
‘pro forma’ defendant, the issue of title was 
expressly decided in favour of the oresent ap¬ 
pellants predecessor that is, his vendor Nur 
Mahammad who eventually got a decree there 
at the appellate stage declaring his title to the 
suit property and declaring him entitled also 
to khas possession thereof, and such decision 

10 Cive relief to the said Nur 
Mahammad who was the plaintiff in that suit. 
That decree could not have been passed unless 
W3S / ou , n .^ tbat Nur Mahammad was not a 
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■appeal must, therefore, succeed and the plain- 
till's suit must be dismissed straightway. 

(20) In the result, therefore, this appeal is 
allowed. The judgment and decree of the court 
of appeal below are set aside and the decree 
of dismissal passed by the trial Court is restor¬ 
ed. The parties, in the circumstances of this 
ease, will bear their own costs throughout. 

B/V.R.B. Appeal allowed. 
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Tulsiram Shaw, Plaintiff v. R. C. Pal Ltd., 
Defendant. 

Civil Original Suit No. 1301 of 1948, D/- 
29-1-1952. 

(a) Evidence Act (1872), S. 154 — Hostile 
witness — Testimony against party calling him 
— Witness is not necessarily hostile on this 
ground alone — Section does not say anything 
xegarding declaring witness hostile. 

A witness is not necessarily hostile if in 
speaking the truth as he knows and sees 
it, his testimony happens to go against the 
party calling him. There is no proposition 
in the law of evidence that a witness who 
is not partial or partisan in favour of the 
party calling him is on that ground alone 
to be treated as hostile. The Court always 
asnires to find if the witness desires to 
tell the truth. That aspiration is the yard¬ 
stick which measures the appreciation of 
the evidence of a witness. It is with that 
-object that the Court is given the discretion 
to permit the person who calls a witness 
to put any question to the witness which 
might be put to him in cross-examination. 
That provision is enacted in S. 154 of the 
Evidence Act. Section 154 says nothing 
about declaring a witness hostile. It 
allows a party with the permission of the 
Court at its discretion to cross-examine his 
■own witness in the same way as the 
adverse party. Ordinarily a party calling 
his witness is not allowed to ask him these 
questions but this ordinary rule is relaxed 
in S. 154. The purpose of such relaxation 
can only be to find out if the witness is 
one of truth and can be relied on, because 
cross-examination is the most powerful and 
effective instrument for bringing out and 
testing truth. But that is far from saying 
that a witness is hostile whether his testi¬ 
mony is such that it does not support the 
case of the party calling him. Such a view 
would seriously undermine the indepen¬ 
dence, integrity and dignity of a witness 
in a Court of lav/. AIR 1922 PC 409, Ref. 

(Para 12) 

Anno: Evid. Act, S. 154 N. 1, 3. 

(b) Municipalities — Calcutta Municipal Act 
(3 of 1923), S. 3 (7) — Definition of “building" 
Is limited for the purposes of Act only and can¬ 
not be extended to find out whether actual 
land let out to tenant is vacant or not. 

(Para 13) 

(c) Interpretation of Statutes — Interpreta¬ 

tion clause — Definitions given in statute arc 
limited to that particular statute and cannot 
he extended to define those words used in 
another statute, specially when those statutes 
are not pari materia. (Para 13) 

(d) Houses and Rents — Calcutta Rent 
Ordinance (1946), S. 2 (5) — “Building” — 


Whether land is vacant is question of fact — 
Vacant land bounded by wall with corrugated 
tin gate held vacant land. (Paras 5, 14) 

(e) T. P. Act (1882), S. Ill — Notice to 
quit — Limited company tenant — Notice to 
person who was managing director — Notice 
treated as notice to company — Notice held 
valid notice on company tenant. 

Each case must be taken by itself ana 
one decision on the meaning of a notice 
to quit in one context does not afford much 
guidance for interpretation of a notice in 
different words in a different context. It is 
necessary to look at the intention of the 
landlord, and when language is used which 
leaves the effect of the notice open to 
doubt, the rule of construction is to make 
it sensible and not insensible. Where 
instead of addressing the quit notice to a 
limited company which was the tenant it 
was addressed to a person who was the 
managing director himself and the name of 
the company was written after the name 
of the managing director with a 
“Limited" appended after the name, and 
the notice was treated by the addressee 
and the company as a notice to the com¬ 
pany itself: 

Held that the notice was valid notice to 
the tenant. (1916) KB 280; AIR 1918 PC 
102 and (1900) 1 QB 23, Rel. on; (1897) 
AC 22 and (1807) 8 East 223, Ref. 

(Paras 21, 23, 27, 28, 29) 
Anno: T. P. Act, S. Ill N. 23. 

B. K. Ghose, for Plaintiff; R. K. Ghose, for 
Defendant. 

REFERENCES: Courtwise/Chronological/ Pans 
(’18) 45 Ind App 222: (AIR 1918 PC 102) 17 

(’23) 27 Cal WN 797: (AIR 1922 PC 409) 12 


(1897) AC 22: (66 LJCh 35) 18 

(1806) 6 Esp 70: 170 ER 833 22, 25 

(1807) 8 East 228: (103 ER 329) 20 

(1942) 2 KB 326: (111 LJKB 711) 25 

(1946) KB 280: (1946-1 All ER 296) 25 

(1900) 1 QB 23: (69 LJQB 17) 23 


JUDGMENT: This is an action in ejectment 
instituted on 13th May 1948. 

(2) In this suit the plaintiff is suing as the 
trustee of a trust estate known as debutter es¬ 
tate of Sri Purushottamdas Bhagwan. A va¬ 
cant plot of land on the premises No. 17, Bolai 
Singhee Lane, Calcutta, was let out to the 
defendant company at a rent of Rs. 40/- per 
month. It is the plaintiff’s case that such 
tenancy was terminated by notice to quit, dated 
28th December 1945. The plaintiff claims pos¬ 
session and mesne profits. 

(3) The written statement on behalf of the 
defendant company was filed and verified by 
R. C. Pal or Ramesh Chandra Pal. who has 
described himself as the Managing Director of 
the defendant company. 

(4) On the pleadings, the following issues 
were settled: (1) Was the land vacant land? 
(2) Is the notice to quit valid in law? (3) To what 
relief, if any, is the plaintiff entitled? 

(5) ISSUE NO. 1: This issue is a question 
of fact. According to the defendant company, 
the land that was let out was not vacant land. 
That is the plea in the written statement. In 
giving particulars in para 4 of the written state¬ 
ment on this point, the defendant says that 
there is upon the said portion a building con¬ 
sisting of walls completely enclosing the said 
portion with a corrugated iron gate. This 


Calcutta ibi 


1963 


Tulsika.m v. It. C. Pal Ltd. ( 1. L. Muknarji J.) 


case of the written statement improved in evi¬ 
dence and I shall presently deal with the testi¬ 
mony of a witness produced on behalf of the 
defendant company and also suggestions made 
in the cross-examination of the plaintiff. 

(6, 7 and 8) (His Lordship considered the oral 
evidence and continued:) On the evidence of 
the plaintiff, I must hold that this was a vacant 
land. On the evidence of the solitary witness 
Kali Charan Jaiswal who was produced by the 
defendant company, only the same conclusion 
can be reached that the land is vacant land 
and bustee land. The conclusion is re-inforced 
by the fact that no one from the defendant 
company has come to say that it was otherwise. 
This much on the oral evidence. 

(9) The evidence on the documents boars out 
the same conclusion that the land when let to 
the defendant was vacant land. 

(10) That this was bustee land is apparent 
from the Deed of Settlement which has been 
exhibited in this suit where this portion of 
the land in Sch. ”D” to that Deed is described 
as “bustee land measuring one bigha eight 
cottahs fifteen chittacks more or less.” Then 
again in the notice to quit dated 28th Decem¬ 
ber 1945 the plaintiff’s solicitors make it dis¬ 
tinctly clear that the defendant company was 
in occupation of only “ a portion of the land” 
at No. 17, Bolai Singhee Lane as a monthly 
tenant. The defendant company replied on the 
26th January 1946 to this notice. In this reply 
the defendant company far from contending 
that it is not vacant land expressly refers to 
“portion of land” and plot. Not a' word was 
suggested in the reply that it was anything 
other than vacant land. 

(11) On this evidence I hold that the land 
let out to the defendant was vacant land in 
fact. 

(12) Mr. R. K. Ghose, learned counsel for 
the defendant company finding the defendant’s 
witness Kali Charan Jaiswal proving unheloful 
to the defendant’s case, wanted to declare him 
hostile. There was, however, no material on 
the basis of which the witness Kali Charan 
Jaiswal could be declared hostile. There is no 
evidence that the testimony of this witness con¬ 
tradicts any proof given by him. No reason 
or occasion is shown why he should bear any 
animus or prejudice against the defendant. 
Nothing on record, his testimony and his de¬ 
meanour show that he was not desirous of 
telling the truth as he knew it. A witness is 
not necessarily hostile if in speaking the truth 
as he knows and sees it, his testimonv happens 
to go against the party calling him. * I do not 
consider that there is any proposition in the 
law of evidence as I understand it, that a wit- 
ness who is not partial or partisan in favour 
or the party calling him is on that ground 
alone to be treated as hostile. The Court 

fin T *P l L es l0 find if toe witness desires to 
mi- u truth - Tha t aspiration is the yardstick 
which measures the appreciation of the evi- 
aence of a witness. It is with that object that 
the Court is given the discretion to permit the 

Hnn S °f n < ? lls a y itness to Put any ques- 

[* on *° th e witness which might be put to him 
ed ^^^aimnation. That provision is enact- 

TenSn^v 4, ? vid ? n S e Act. As Sir Lawrence 
i e i n £ ns Judgment of the Privy Coun¬ 

ter m lkunth a v. Prasannamoyee\ 27 Cal. 
section 7 ?L ^ s? a ‘ P- 799 observes that this 

abont rfi 5 ! 4 - 0f the 5? dence Act says nothing 
aD ° ut declaring a witness hostile. It allows a 
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party with the permission of the Court at its 
discretion to cross-examine his own witness in 
the same way as the adverse party. Such 
cross-examination means he can be asked (a) 
leading questions (Section 143. Evidence Act), 
ib) questions relating to his previous statements 
in writing (S. 145. Evidence Act) and (c) ques¬ 
tions which tend to test his veracity, to discover 
who he is and what is his position in life or to 
shake his credit (S. 146. Evidence Act). Ordina-j 
lily a party calling his witness is not allowed! 
to ask him these questions but this ordinaryi 
rule is relaxed in Section 154. Evidence Act.! 
The purpose of such relaxation can only be to 
find out if the witness is one of truth & can be 
relied on because cross-examination is the most! 
powerful & effective instrument for bringing cut 
and testing truth. But that is far from saying 
that a witness is hostile whenever his testi¬ 
mony is such that it does not support the case 
of the party calling him. Such a view would 
seriously undermine the independence, inte¬ 
grity and dignity of a witness in a Court of 
law. Reference may be made in support of my 
view to the statement of the law on this point 
as stated by the learned editor of Phi*pson’s 
Law of Evidence. 8th Edn., at p. 461— 

“A witness is not hostile merely because he 
gives evidence to a different effect from that 
expected by the party calling him. ’ 

(13) The next argument of the counsel for 
the defendant company on this issue requires 
lo be noticed. It is contended that the presence 
of a boundary wall on the road side of the 
and makes it “premises” and not “vacant 
, " d - . Hls . argument is that according to the 
defi *Vj! on ,, ^ S. 3(7). Calcutta Municipal Act. 
ouilding includes a wall. As there is the 
boundary wall, therefore it must be a “Build- 


ing’. The next step in his argument is that 
when it is a building, it must be within S. 2(5), 
Calcutta Rent Ordinance. 1946, which Ordinance 
according to Mr. Ghose is the Ordinance to be 
applied to this case. In that section of the 
Urdmance, ‘premises” means a “building”. 
Therefore, by the double operation of the Cal- 

S tt 19 « U M C r iPa rh Act and the Rent Ordinance 
1946 - M_ r - Ghose wants me to hold that 

although I have found that the land was vacant 

ln , *? ct ’ it must be held to be a “buildine" 

within the meaning of these two statutes 8 I 

am unable to accept that argument and come 

to such an insensible conclusion. The definition 

of a building i n the Calcutta Municipal Act 

Calcutta »lUpai e Act' 0 r a„J h caif n Tbl allied 
Surt'laSd'kJ'™? out whether al 

f'ff to explain S Sta?ISfmean” 

•Lgv-S- s n ed Io , r „ m ie'rr 

numerous illustrations on the point «Lh £ J 1 
word “good.' used dKlfS? 
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Acts and Sale cf Goods Act and the word 
“bicycle” although a carriage for the purpose 
of furious driving is not a carriage under the 
Turnpike Act for the purpose of attracting the 
toll on carriages. I consider it is erroneous on 
principle and dangerous in practice to construe 
words used in one Statute in the light of and 
with reference to the definition of these words 
provided in another Statute. That is more so 
when the two Statutes are not in ‘pari materia’. 
The Calcutta Municipal Act and the Rent Ordi¬ 
nance of 1946 are not Statutes which can be 
said to be ‘pari materia’. 

(14) I. therefore, answer the first issue in 
the affirmative, holding that the land let out 
to the defendant was vacant land. 

(15) ISSUE NO. 2: The major attack was 
made under this issue on the validity of the 
notice to quit. The notice to quit appears as 
one of the admitted documents in Ex. A in 
these proceedings. It is dated 28th December 

1945. In this notice the addressee at the top 
is described as “R. C. Pal Esquire. 1, Jadu 
Pandit Road”. In that notice it is described: 

“You. are in occupation of a portion of the 
land comprised in the above premises as a 
monthly tenant at a rent of Rs. 40 per month, 
the month of the tenancy being according to 
the English calendar. You are a defaulter in 
respect of the payment of the rent”. 

The notice therefore proceeded to ask that the 
land should be vacated on the expiry of the 
month of January 1946. In fact the exact 
language is 

“We give you notice which we hereby do to 
quit and vacate the portion occupied by you 
on the expiry of the month of January 1946.” 
This letter was replied to on 26th January 

1946. The reply came from R. C. Pal Ltd. 
signed by R. C. Pal. the Managing Director. In 
that reply it is said: 

“We are in receipt of your letter of 28th 
December 1945 and are surprised to note that 
your client instructed you to give us notice 
to quit the above plot for being defaulter in 
respect of the payment of the rent.” 

(16) The argument against the validity of this 
notice can now be summarised briefly. It is 
said that the defendant is a limited company 
and as such a juristic entity by itself, and 
therefore notice to quit addressed to R. C. Pal 
Esquire was a bad notice and cannot be said 
to have terminated the tenancy of the defend¬ 
ant company. 

(17) On behalf of the plaintiff Mr. B. K. 
Ghose, learned counsel, relied on the well- 
known decision of the Judicial Committee in 
— ‘Harihar Banerjee v. Ramshashi Roy’, re¬ 
ported in 45 Ind App 222 (PC). Lord Atkinson 
delivering the judgment of the Board observed 
at p. 225: 

“It has not been suggested, and could not. 
their Lordships think, be fully contended that 
the principles they lay down are not equally 
applicable to cases arising in India. They 
establish that notices to quit, though not 
strictly accurate or consistent in the state¬ 
ments embodied in them, may still be good 
and effective in law; that the test of their 
sufficiency is not what they would mean to 
a stranger ignorant of all the facts and cir¬ 
cumstances touching the holding to which 
they purport to refer, but what they would 
mean to tenants presumably conversant with 
all those facts and circumstances; and, fur¬ 


ther. that they are to be construed, not with 
a desire to find faults in them which would 
render them defective, but to be construed 
^ *ut res magis valeat quam pereat* ”. 

That is the classic observation of the Privy 
Council on this point. 

(18) Mr. R. K. Ghose. appearing on behalf of 
the defendant company, contended that these 
observations, although made in wide terms, 
should not be extended to cover cases where 
the notice to quit was addressed to the wrong 
person and not to the tenant at all. Put in 
that way the problem is misinterpreted. There 
can be no doubt that the law requires notice 
to quit to be given to the tenant and the Privy 
Council decision as I read it does not say other¬ 
wise. There is equally no doubt that the 
limited Company is a body corporate and a 
distinct legal entity apart from its directors 

— ‘Salomon v. Salomon & Co.’, (1897) A C 22. 
But the whole question in this case is to deter¬ 
mine whether the notice in this case was in 
fact to the tenant and understood and treated 
as such. It is unnecessary to repeat, but I 
think it will bear repetition that every case 
should be decided on its own facts and on its 
own merits, and the broad principle which to 
my mind should be applied in these cases is 
that, although a notice to quit is a technical 
document, it need not be read and construed 
more technically than it must be. 

(19) Now, in this particular case, before I 
reach a conclusion, there are one or two other 
authorities which it is necessary to consider. 

(20) On behalf of the defendant company the 
case of — 'Deo v. Woodman and Forster’, (1807> 
8 East 223 has been referred to. There the Earl 
of Carlisle brought an ejectment action to re¬ 
cover certain pasture lands in Morpeth and 
Mitford, in the county of Northumberland 
which had for many years before been demised 
by him to the Corporation of Morpeth as tenants 
from year to year, at an annual rent. There the 
notice to quit was directed only to the two 
bailiffs of the Corporation, and in fact the de¬ 
fendant in the action was not the Corporation 
but the two bailiffs only. Lord Ellenborough 
C. J. delivering judgment said: 

“The bailiffs, as such, not being a distinct 
Corporation cannot have the possession; 
whatever they enjoy as bailiffs must be in 
the right of the Corporation at large. There 
is no evidence at all to affect these defend¬ 
ants; for the bailifTs are no Corporation of 
themselves, and therefore can have no posses¬ 
sion; and consequently cannot, as bailiffs, be 
affected by the receipts for rent given to 
their predecessors ” 

( 21 ) I do not think this case helps the defen¬ 
dant. In the first instance, there is no observa¬ 
tion here as to what the position in law is when 
instead of addressing the notice to a limited 
company or a corporation it is addressed to a 
person who happens in this case before me to 
be the managing director himself and where 
the name of the company is itself after the 
name of the managing director with a “Limit¬ 
ed” appended after his name. 

(22) On the other hand, on behalf of the 
plaintiff Mr. B. K. Ghosh relies on the case of 

— Deo v. Spiller*, (1806) 6 Esp 70: 170 E R 833. 
In that case the notice to quit was addressed 
to the tenant by a wrong Christian name. The 
tenant kept the notice and it was held that 
that was a waiver of the misdirection, and the 
lessor could recover on that notice to quit, if 
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there was no other tenant of that name. Hero 
again Lord Ellenborough delivered judgment 
for the plaintiff. 

(23) On the broad principles of interpretation 
of a notice to quit it is unnecessary to soy 
much. It is common learning that each case 
must be taken by itself and that one decision 
on the meaning of a notice to quit m one 
context does not alford much guidance for in¬ 
terpretation of a notice in diiferem words in a 
different context. It is necessary to look at the 
intention of the landlord, and when language 
is used which leaves the effect of the notice 
open to doubt, the rule of construction is to 
make it sensible and not insensible. Reference 
in this connection may be made to the obser¬ 
vations of Ridley J. in — ‘Wride v. Dyer’. (1900) 
1 QB 23. 

(24) The latest position in law appears to 
me correctly expressed in Foa’s Landlord and 
Tenant, edited in 1947, by Forbes J. at p. 598. 
According to the learned Editor, on ihe ques¬ 
tion of notice to quit the position is stated to 
be: 


“It must be addressed to the proper person. 
A notice to a corporation should be addressed 
to the corporation; but a notice addressed to 
"the directors’* of a limited company is good. 
In the case of joint tenants, it seems that 
it may be addressed to any one of them. An 
omission, however, to address a notice to quit 
is cured if notice be proved to have been 
delivered to the proper person. In the same 
way, a mistake in the Christian name of the 
person to whom it was given was held to be 
cured by his having kept the notice without 
objection, there being no other tenant of the 
name of the property of which the promises 
demised formed part.” 

(25) The decision which is nearest to the 
problem for solution in this case is in — *Haw- 
EeaufrorU Ltdreported in (1946) 
■‘ 80 . There Cruom-Johnson . 1 . reviewed all 
the leading authorities on the point. The point 
before that learned Judge was that a notice to 
quit was bad because the addressee of the 
nohee to quit was the director of Beaufront 
Limited & not the company Beaufront Limited, 
lhat was the very question that was raised in 

hf and fir P - 287 - the ,earned Jud S e P°ses 

1 n /,„ Is a notlce in that form a good 
ft °k n ° t? He - P roceeds to observe — and 
of i?l q V 0tatlon because I consider each 
r] e observations made by the learned Judge 

take in 6 hT ant ° n decision tha t I propose to 

pt 28? £\T\ h T e h ; S ' e °f SC " a,i0ns al 

Thev^rfn Sft S0 f t a ^ e documents of title, 
nwc mllateral and not consensual docu- 

The / ha ye the object of bringing to 
? n ood a temi in the land enjoyed by the 

a "? have to be loiked at with 
strictness in order to see whether thev are 

the C rfpHc'ft nCe * W *u h the mle illu strated by 
£ e a J ecisi0n ° f the Court of Appeal in - 
Hankey v. Clavering*, (1942) 2 KB 326 Tn 

Gree C ne 1 M S his . j ud £ ment ^ that case Lord 

in coLSnn, Said J V s perfectl y true that 
striSS?^ f uch f document, as in con- 
documents, the court in a case 

the dStpnt^ ka if in favour of rea ding 
vSiditv^hnt 1 t SUC . h a as to give it 
Position' 1 ^ Sent entire ly from the pro- 
splciflc hnt t- ir^ here f document is clear and 

as that 6 on ?u, me matt er, such 

31 of .date, it is possible to ignore the 


inaccuracy and substitute the correct date or 
other particulars because it appears that the 
error was inserted by a slip.* The question 
which I have to determine is primarily a 
question of construction. There is no doubt 
that a notice to quit, when given by a land¬ 
lord, should be given to the proper person.” 
Thereafter the learned Judge quotes the pas¬ 
sage which I have already quoted from Foa on 
Landlord and Tenant. The learned Judge dealt 
also with the case of—‘Doe v. Spiller*. (1806) 6 
Esp 70 and described that case to be a case of 
•falsa clemonstratio*. 


(26) The question then turned upon the con¬ 
struction of the notice in that case which the 
learned Judge discusses at p. 288. where the 
same argument was made that the address 
being to the individual directors who were des¬ 
cribed to be in occupation, the notice was wrong 
and defective. Finally, what weighed with the 
learned Judge appears at p. 289 of the Report. 
Croom-Johnson J. observes: 

“A limited company must, of course, act 
through agents, if it had been addressed to 
Beaufront Ltd., the document would still have 
had to be delivered to an agent or sent through 
the post to the registered office of the com¬ 
pany, where it would have been dealt with 
by an agent. I think that within the rule 
referred to by Lord Greene M. R. in the case 
I have mentioned, that in a case of ambi¬ 
guity the Court will favour the reading of 
the document in such a way as to give it 
validity, I ought to construe this notice as a 
notice to terminate the tenancy of the limited 

company. It was obviously so treated 

by the defendants* solicitors. They knew all 
about it.** 


4 ' i' n ; A , « . 5I * UIC was writ- 

R ' C ' Pa .F sq '' 11 was Seated as notice 

to t*,? company because the reply of January 
2b. 1946. indicates that. The reply itself savs “tc 
give us notice to quit.” Written by the limited 
company and signed by the managing director, 
this reply is proof enough to show that th“ 
f|®t ,ce . t0 Ouit addressed to R. C. Pal Esqr.. was 
understood and treated as notice to the com- 

Phf. y Vv, Tha V In judgment is enough to hold 

to tVe "eSr “ tWs C3Se was in fact a notice 

(28) The next reason which I think is deci- 

NoVj -"Vo 1 ? 3 onlfSdrSse^to 

R a "c CO pT n E y snr aS ltS reRiste £ ed office, but that 

wriSen Pa itat E eSent W was at r,l t e h d e *5? When th<? 

director of the defendant company Tt^wilf 

therefore, be “insensihle” ?r • , W1 “* 

of Ridley j! to sav thai ^Wage 

notice to quit to R C Pa Vn ^ "I ? he 

catc!?y R an C d 1% 

msT g C % r a e i Ct0r of .u the d^n r dam Pe c C omp y an' 

to R. C. Pal. Esqr. that it\h«S8i L ad dresse< 

stated that it was only in 
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tor or the managing director of the company. 
That it was so understood is evident and in¬ 
disputable from the reply which the company 
gave through R. C. Pal. the managing director, 
on January 26. 1946. 

(29) On a fair construction, therefore, and on 
the authorities I am satisfied that this notice 
is valid in law. I therefore answer the second 
issue in the affirmative. 

(30) ISSUE NO. 3: The reliefs follow as a 
matter of course. The notice terminated the 
tenancy with January 1946. In other words, 
from 1st February 1946, the possession became 
wrongful. That is the claim of the plaintifl. 

(31) There will, therefore, be judgment for 

the plaintill for possession of the land, for 
mesne profits at the rate of rent from 1st 
February 1946. until delivery of possession, and 
for costs. The plaintiff will be at liberty to 
withdraw such deposits which may be lying 
with the Rent Controller and appropriate the 
same towards the dues under this judgment. 
B/R.G.D. Suit decreed. 


A.I.R. 1933 CALCUTTA 164 (Vol. 40, C.N. 54) 
•MOOKERJEE AND LAHIRI JJ. 
Makhan Lall Bose and others, Defendants, 
Appellants v. Sm. Sushama Rani Basu and 
others. Plaintiffs, Respondents. 

A. F. O. D.* No. 49 of 1949 D/-27-2-1952. 

(a) Partition Act (1893), S. 4 — “Member 
of such family'* — Wife of member of joint 
family owning dwelling house is such member. 

The word “family" appearing in section 
4 should be given a liberal interpretation 
so as to give effect to the basic principles 
enunciated in that section. The object of 
this provision is to prevent a transferee 
who is an outsider to the family itself from 
forcing his way into a dwelling house in 
which other members of the transferor’s 
family have a right to live. The word 
"family" is to be held to include not mere¬ 
ly a body of persons who originate from a 
common ancestor, but also a group of per¬ 
sons related by blood and living in one 
house or under one head of management. 
The expression “such family" in S. 4 
should not be read as having reference to 
the members of an undivided family who 
are the owners of the dwelling house; 
first, because the members of the undivid¬ 
ed family need not themselves be descend¬ 
ed from one common ancestor as indicat¬ 
ed and secondly, because according to the 
Hindu Law and the social structure of the 
Hindu society the wife or a member of the 
joint family is for all practical purposes 
a member and part of the joint family who 
cannot be regarded as strangers. 

Wife of one of the members of the joint 
family owning the dwelling house is there¬ 
fore a member of “such family" within the 
meaning of S. 4. Case law Ref. (Paras 15, 

16, 23 & 24) 

Quaere: Whether outsider who has no 
. right either of maintenance or of residence, 
but is kept by way of charity by some 
member or other of the joint family is him¬ 
self to be regarded as a member of the un¬ 
divided family for the purpose of attract¬ 
ing the provisions of s. 4. (Para 21) 

Per Lahiri J.: Section 4 is not attract¬ 
ed to a case where the transfer is to a 
member of the undivided family who is 


not a co-sharer of the dwelling house. The 
wife of a co-sharer has a right to live in 
the house as much as any other co-sharer. 
Section 4 cannot, therefore, be applied 
where the transfer is in her favour to pre¬ 
vent her from possessing a share of the 
house. Section 4 requires that the appli¬ 
cation for pre-emption must be by a mem¬ 
ber of the undivided family, who must also 
be a share-holder, but it does not require 
that in order to take a case out of the 
operation of s. 4, the transferee should 
also be a share-holder besides being a • 
member of the family. (Paras 68, 69) 
Anno: Partition Act, S. 4 N. 2. 

(b) Civil P. C. (1908), S. 35 — Partition sui| 
— Question of title raised — Principle govern¬ 
ing costs. 

The ordinary rule is that in a suit for 
partition the parties would bear their res¬ 
pective costs up to the preliminary decree. 
Costs incurred thereafter till the final de¬ 
cree is to be apportioned according to the 
shares each party has in the joint family 
properties. There is, however, an excep¬ 
tion. If a question of title is raised by one 
of the parties as against any other or more 
of the other parties and that by itself is 
raised in issue for decision before the pre¬ 
liminary decree is passed the Court takes 
the result on the issue into consideration 
for determining whether costs are to be 
made payable by one party to the other. 

3 Ind Cas 247 (Cal) and 40 Cal WN 1237 
Relied on (Para 26) 

Anno: C. P. C., S. 35 N. 21. 

(c) Hindu law — Succession — Dayabhaga 
School — Right of father over ancestral and 
self-acquired property — Son living separate 
from father during latter's life-time and at time 
of latter’s death — No separation between 
father and sou — His right to succeed to estate 
of father after his death is not affected. 

Under the Dayabhaga School of Hindu 
law there is no scope for the sons getting 
on partition any portion of the ancestral 
property, not to speak of the self-acquired 
property in the hands of their father so 
long as the latter is alive. The test, there¬ 
fore, which is applied in the case of Mitak- 
shara family to differentiate between a 
joint and a separated member of the 
family so far as the sons are concerned 
is inapplicable in the case of a family 
governed by the Dayabhaga School of 
Hindu law. Under the Mitakshara School 
the sons as they are born become members 
of the coparcenary with some interest in 
the coparcenary property. If is, therefore, 
possible for a separation and partition by 
a son from the father during the life-time 
of the latter even without the father’s con¬ 
sent or his agreeing to partition. When a 
son is thus separated from the coparcenary 
in respect of coparcenary property he 
acquires a status which is distinct and 
different from the status of his other bro¬ 
thers who may continue to remain joint 
with their father or even after partition 
become reunited in a joint family. This 
state of things is an impossibility under 
the Dayabhaga School of Hindu law. The 
test which is applied in some of the cases 
coming under the Mitakshara school is not 
whether a son is living separate in mess 
from the coparcenary, but whether he has 
become separated in status from the other 


MakiiaN Lall v. Sushama RaNI (11. P. 2Joolarjce J.) 


jggg AiAKllAN J-iALL V. DUSHAU 

members including his father and other 
brothers. If the same tests were to be 
applied to cases coming under the Daya- 
bhaga School of Hindu Law, the only test 
that would be possible is where a son who 
has no present interest in the properties 
held by the father is living away from the 
father — there being no partition possibje 
between himself and his father and his 
other brothers in respect of the property 
held by the father. (Paras 43, 44, 45) 
The law as interpreted gives an absolute 
right to the father in Bengal over ances¬ 
tral and self-acquired properties. He may 
make unequal distribution and no objec¬ 
tion can be raised thereto. If in the exer¬ 
cise of his right he gives a portion of the 
property to one of his sons and he sepa¬ 
rates him from the family that is tanta¬ 
mount to a declaration by him that what 
he intended to give to such a son so sepa¬ 
rated had already been decided upon by 
him. After his death the other sons who 
continue to live with him would divide 
among themselves the property left by the 
father. If on the other hand, one of the 
sons lives separate from the father’s 
family for some reasons or other and if the 
father had not during his life-time given 
that son any portion of his estate, the right 
which the sons have to succeed to the 
estate of his father cannot in any way be 
affected merely by the fact that he was 
living separate from the father’s family. 
Texts and case law considered. Observa¬ 
tions in Mulla, 10th Edn., Ss. 43 and 341, 
held not correct exposition of law. 

' , (Paras 53, 54) 

(d) Evidence Act (1872), S. Ill — Docu¬ 
ment in possession of plaintiff's husband — 
Ilusband giving evidence but not asked to pro¬ 
duce the document — Adverse inference can¬ 
not be drawn against plaintiff — (Per Lahiri 

*•'; (Para G6) 

Anno: Ev. Act, S. 114 N. 10. 
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IvIOOKERJEE J.: This is an appeal on behalf 
of defendants 1 to 4 and is directed against a 
preliminary decree for partition. The parties 
to the suit are descendants of one Tinkari Basu. 
The plaintiff Sushama is the wile of one of the 
grandsons of Tinkari and is the transferee of 
the interest which another grandson of Tinkori 
had in the joint family estate. The defendants 
are the other descendants of Tinkori who have 
an interest in the joint family property. 

(2) The plaintiff prayed for partition of the 
share purchased by her. Various defences were 
raised by the different sets of defendants, but 
in view" of the limited points raised in the 
present appeal it is not necessary to refer in 
detail to the divergent cases as made by the 
parties in the lower Court. The two questions 
raised in the present appeal are whether there 
had been a previous partition as between the 
parties, and whether on the facts of the present 
case the provisions of S. 4 of the Partition Act 
can be invoked. 

(3) The learned Subordinate Judge held that 
the plaintiff had her alleged title to and posses¬ 
sion of the disputed properties. The story of 
a previous partition as set up by the defendants 
was not true and that the defendants were not 
entitled to the benefits of S. 4 of the Partition 
Act in respect of the residential house. Certain 
other points discussed by the lower Court will 
be referred to when the cross-objection filed 
by the plaintiff and some of the defendants is 
considered. 

(4) With regard to the question as to whether 
there was a previous partition or not, it was 
stated in the plaint that in 1933 a deed of re¬ 
ference to arbitration had been executed by 
the then co-sharers. Arbitrators were appoint¬ 
ed, but they did not file any award, and the 
Arbitrators became ‘functus officio’ though a 
plan had been prepared by a surveyor appointed 
by the arbitrators. No steps were taken for 
ascertaining the valuation of the separate par¬ 
cels indicated in the said plan or for the equa¬ 
lisation of value of the shares indicated in the 
said plan. The parties entered into separate 
possession of some of the items of property, 
but there was no full and complete partition. 
The allotments indicated in the surveyor’s plan 
were characterised as inequitable. Accordingly 
it was prayed that a preliminary decree might 
be passed for partition by met'es and bounds 
of the 1 /5th share claimed by the plaintiff. 

• (5) Some of the defendants supported the 
plaintiff and prayed fer separate allotments. 
Portions of the property which were being pos¬ 
sessed by one or other of the parties were 
either improved or reconstructed at the costs 
of the party in possession. 

2 and 7, however, main¬ 
tained that though the arbitrators referred to 
by the plaintiff had not filed any award in 
writing the surveyor appointed by them had 
prepared a map which made separate allotments 
in accordance with the respective shares of 
the parties. All the parties thereafter accepted 
tne allotments so made and took possession 
according to the demarcation made. The said 
defendants further stated that 

Only the heirs of late Hiralal Basu did not 

a £P rove the Pathway in front of their 

house and the proposal for the said pathway 

was not carried into effect.” J 

The parties were also alleged to have made 
vanous improvements to the properties in the 
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demarcated allotments in their share, construct¬ 
ed structures thereon. The parties have been 
in separate possession thereof. Pannalal Basu. 
father of defendants 11 to 15. had filed written 
statements in various suits admitting that the 
said partition had been a completed one. It 
was further alleged that the share alleged to 
have been purchased by the plaintiff Sushama 
was really a purchase by Pannalal himself and 
the plaintiff had no present interest or posses¬ 
sion. Pannalal had purchased the said share 
with his own money in the ‘benami* of his 
daughter-in-law. 

(7 and 8 ) The learned Subordinate Judge has 
referred to the evidence as led. and on a con¬ 
sideration thereof came to the conclusion that 
there had been no previous completed partition 
and that the plaintiff’s purchase was for her 
own benefit and it was not a. ‘benami’ tran¬ 
saction. (His Lordship reviewed the evidence 
and continued). 

(9) I do not think that the learned Subordi¬ 
nate Judge was in error in coming to the 
conclusion that the defendants had failed to 
prove that there had been any completed 
partition. 

(10) The plea of ‘benami’. as raised by the 
defendants in the lower Court which was not 
accepted by the learned Subordinate Judge, has 
not been pressed in this Court. The only other 
question in the appeal that remains for con¬ 
sideration is. therefore, whether the purchase 
by the plaintiff Sushama from one of the co¬ 
sharers is to be deemed to be a sale to an out¬ 
sider attracting the provisions of S. 4 of the 
Partition Act. 

• (ID It is contended that the learned Subordi¬ 
nate Judge was in error in not applying the 
provisions of S. 4 of the Partition Act. He 
should have held that the plaintiff Sushama 
who was the wife of one of the co-sharers, viz. 
Gopal, defendant 12 . could not be regarded as 
a member of the joint family, and the transfer 
to her was one to an outsider and not a member 
of the joint family. 

(12) Sub-section ( 1 ) of S. 4 of the Partition 
Act (4 of 1893) provides: 

“Where a share of dwelling-house belonging 
to an undivided family has been transferred 
‘to a person who is not a member of such 
family’, and such transferee sues for parti¬ 
tion. the Court shall, if any member of the 
family being a share-holder shall undertake 
to buy the share of such transferee, make a 
valuation of such share in such manner as 
it thinks fit and direct the sale of such share 
to such share-holder, and mav give all neces¬ 
sary and proper directions in that behalf.” 

(13) It is argued that in the first part of 
this sentence the undivided family referred to 
is the owner of the dwelling house. Immediately 
thereafter, where the transferee is referred to. 
the provisions of the section are to be attracted 
if such transferee “is not a member of such 
family”. It is contended that the use of the 
word “such” qualifying “family” clearly indi¬ 
cates that the transferee must be one other 
than a person to whom the dwelling house 
belongs, as a member of the undivided family. 
There is no scope for giving an extended mean¬ 
ing to the expression “member of such family”, 
but it must be limited only to such members 
of the undivided family to whom the dwelling 
house belongs. 

(14) The learned advocate appearing for the 
appellant adopted as his argument the reasons 
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given in — ‘Mian Jaffar Shah v. Mt. Bibi 
Gulla’, AIR 1943 Pesh 79. purporting to follow 
the decision of — ‘Seodhar Prasad v. Kishun 
Prasad’, AIR 1941 Pat 4. In the first place, the 
transferees defendants 7 and 9 in that case 
were not like the plaintiff and defendants 1 
and 2, the descendants of a common ancestor. 
As to defendant 8 he was not even descended 
from the same common ancestor, but was des¬ 
cended from an ancestor of the said common 
ancestor. Both these defendants had no inter¬ 
est in the joint family homestead and were not 
residents therein. They could not be regarded 
as members of the family. There are, no doubt, 
certain observations in the judgment emphasis¬ 
ing the implications of the words “such family” 
appearing in S. 4 of the Partition Act. But 
those observations, for reasons given below, are 
not well founded. 

(15) It has been repeatedly held by this Court 
that the word “family” appearing in S. 4 of the 
Partition Act should be given a liberal inter¬ 
pretation so as to give effect to the basic prin¬ 
ciples enunciated in S. 4 of that Act. 

(16) Reference may, in this connection, be 
made to — ‘Latifannessa Bibi v. Abdul Raha- 
man\ 58 Cal L J 174. The dwelling house in 
this case belonged to a Mahomedan daughter’s 
daughter and a son. Following the observations 
in o Bench decision and the leading case on 
the point. — ‘Khirode Chandra v. Saroda Pro-. 
sad’, 12 Cal L J 525 the word “undivided” ap¬ 
pearing in the first part of sub-s. (1) of S. 4 
of the Partition Act was to be construed liberal¬ 
ly; the word “family” is to be held to include 
not merely a body of persons who originate 
from a common ancestor, but also a group of 
persons related by blood and living in one 
house or under one head of management. As 
was observed by Milter, J. in — ‘Latifannessa 
v. Abdul Rahaman’, 58 Cal L J 174 at p. 178, it 
was not necessary to constitute an undivided 
family that the members of a family be con¬ 
stantly residing in the dwelling house nor was 
it necessary that they be joint in mess. 

(17) In — ‘Sivaramayya v. Venkata Subbam- 
ma\ 53 Mad 417, it was held: 

“Where a purchaser of a share in a dwelling 
house from a member of a Hindu family 
whose members although divided in status, 
occupy the house in common, sues for parti¬ 
tion of the house against the other members 
of the family, one who is a defendant in the 
suit is competent to apply for the benefit of 
S. 4 of the Partition Act.” 

See also — ‘Nilkamal v. Kamaksha Charan', 
AIR 1928 Cal 539; — ‘Sultan Begum v. Debi 
Prosad’, 30 All 324 (FB). 

(18) In — ‘Latifannessa v. Abdul Rahaman', 
58 Cal L J 174. the transferee was a son-in-law 
of one Samsuddin. a member of the undivided 
family to whom the dwelling house belonged. 
Ordinarily a son-in-law would not be regarded 
as a member of the family. When, however, a 
son-in-law who actually resides in the family of 
his father-in-law for a number of years and has 
practically taken up his house with his father- 
in-law, he is regarded as a member of the 
family of the father-in-law — 'Gobinda Rani 
Dassi v. Radhaballabh Das’, 12 Cal L J 173. 

(19) In the case now before us the transferee 
is the wife of one of the members of the joint 
family owning the dwelling house. Under nor¬ 
mal condition of things contemplated in a 
Hindu society and under Hindu law the resi- 
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dence of the wife is the home of her husband. 
Reference may in this connection be made to 
the various original authorities on Ritual and 
Law quoted in—‘Churamon Sahu v. Gopi Sahu\ 
37 Cal 1 defining the duties of a wife in the 
home of her husband. The reasons which were 
assigned in — ‘Gobinda Rani Dassi v. Radha 
ballabh Das\ 12 Cal L J 173 in support of a 
right of maintenance in favour of a son-in-law 
so long as he resides as a member of the family 
of his father-in-law apply with greater force 
when considering the wife of 'a member of the 
joint family as she is herself a member of that 
family. 

(20) To a wife or minor children of the 
members of a joint family, the members of the 
joint family owe certain duties and the former 
having the right of residence and/or main¬ 
tenance under certain circumstances make it 
abundantly clear that such relations must be 
deemed to be members of the undivided family. 
In accordance with the notions of a Hindu 
family infant children are considered to be 
members of the family. 

(21) It is not necessary for us to consider in 
the present case whether an outsider who has 
no right either of maintenance or of residence, 
but is kept by way of charity by some mem¬ 
ber or other of the joint family is himself to 
be regarded as a member of the undivided 
family for the purpose of attracting the provi¬ 
sions of S. 4, of the Partition Act. 

(22) It cannot be contended that because 
under the Dayabhaga sons do not on birth get 
an interest in the joint family property, thev 
are not to be regarded as members of the joint 
family. 

(23) The emphasis which was laid on the 
expression “such family” as having reference to 
the members of an undivided family who are 
the owners of the dwelling house is not justi¬ 
fied; first, because the members of the undivided 
family need not themselves be descended from 
one common ancestor as indicated already, and 
secondly, because according to the Hindu law & 
the social structure of the Hindu society the 
wife or a member of the joint family is for 
all practical purposes a member and part of 

the joint family who cannot be regarded as 
strangers. 


(23a) The learned Subordinate Judge wa 
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plaintiff even though the pleas of ‘benami’ rais¬ 
ed by defendants 1, 2, 7 and 11 had been over¬ 
ruled. 

(25) The cross-objection filed by defendants 
12 to 16 is against their brother defendant 11 
alone. One of the points raised in the written 
statement by defendants 12 to 15 was that 
their eldest brother, Keshab. defendant 11, was 
separate from the joint family and was living 
separate from before the death of their father 
Pannalal. Keshab, defendant 11, was not ac¬ 
cordingly entitled to get any share from out 
of the properties left by their father Pannalal. 


(26) The question of costs raised by the 
plaintiff may be shortly disposed of. No doubt, 
the ordinary rule is that in a suit for partition 
the parties would bear their respective costs 
up to the preliminary decree. Costs incurred 
thereafter till the final decree is to be appor¬ 
tioned according to the shares each party has 
in the joint family properties. There is. how¬ 
ever. an exception. If a question of title is 
raised by one of the parties as against any 
other or more of the other parties and that by 
itself is raised in issue for decision before the 
preliminary decree is passed the Court takes 
the result on that issue into consideration for 
determining whether costs are to be made pay¬ 
able by one party to the other. — ‘Satya Kumar 
v. Satya Kripal\ 10 Cal L J 503, 516; — 4 Harey 
Harey Sinha v. Hari Chaitanya Sinha’, 40 Cal 
WN 1237, 1246. 

(27) In the present case as it appears from 
the trend of evidence led by the parties and 
the judgment, the most important Issue raised 
and fought in the Lower Court was whether 
the title alleged to have been acquired by the 
plaintiff Sushama from one of the co-sharers 
Birendra by exhibit 2 was a purchase for her 
own benefit or was really a conveyance in 
favour of Pannalal in the benami of Sushama. 
The learned Subordinate Judge has on a con¬ 
sideration of the evidence in the case reached 
the conclusion that the purchase bv the plain¬ 
tiff was for her own benefit and the story of 
benami set up by some of the defendants was 
not proved. 
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(29) In our view, defendants 1, 2. 7 and 11 
should be directed to pay Rs. 20U/- (Rupees 
two hundred only) as consolidated costs incur- 
red by the plaintiff in the lower Court up to 
the stage o£ the preliminary decree. 

(30) With regard to the next point raised in 
the cross-objection the question whether defen¬ 
dant 11 Keshab was separated from his father 
Pannalal, and if so. whether he was entitled to 
get any share in the property left by his father 
was specifically raised in the pleadings as also 
in Issue 8 as settled by the Court below. The 
learned Subordinate Judge came to the conclu¬ 
sion that in view of the clear admission made 
by Keshab in the original written statement 
wherein it had been stated that he had sepa¬ 
rated from his father and continued to remain 
separate till the last days of his father, it must 
be held that Keshab was separate and con¬ 
tinued to be so till the death of his 
father. An additional written statement 
was subsequently filed by Keshab where 
he modified the statement originally made 
and it v/as alleged that though he had 
separated during his father's life time, a 
month or two before the latter’s death there 
had been reconciliation and he became reunited 
with his father. There being no satisfactory 
evidence to show that Keshab was reunited 
with his father before his death this story was 
rightly rejected by the learned Subordinate 
Judge. 

(31) The learned Subordinate Judge next 
proceeded to consider whether the separation 
of Keshab from his father disqualified him from 
getting a share in his father’s property along 
with his other brothers after the father's death. 

(32) The family is admittedly governed by 
the Dayabhaga School of Hindu Law. and the 
question is whether sons living in joint mess 
with their father at the time of the latter’s 
death and to inherit the paternal property in 
preference to the son who was living in sepa¬ 
rate mess from the father from before the 
latter’s death. 

(33) Under the Mitakshara School of Hindu 
Law all the members of the coparcenary have 
some interest in the coparcenary property. The 
trial Court had been called upon to consider 
if a member of the coparcenary died leaving 
self acquired property does the undivided sons 
succeed to such property to the exclusion of the 
divided sons. There had been a sharp conflict 
of opinion in the different Courts. According 
to the Allahabad, Bombay and Madras view — 

> Pr 3saci v. Hazarilal’, ILR (1942) All 
™ j Narasimha Rao v. Narasimhan*, 55 

Mad 577; — /Fakirappa v. Yellapa’, 22 Bom. 
101 the undivided sons are entitled to succeed 
as heirs to the exclusion of the divided sons 
and their branches. The Lucknow Court on 
the other hand held that all the sons inherit 
together as partition does not destroy rights of 
inheritance to the self-acquired property of a 
separated member — ’Badrinath v. Hardeo’, 5 
Luck 649; — ‘Ambika v. Jamuna Prasad’, 17 
Luck 72. 

(24) There is no direct decision on this point 
in respect of parties ^ ?verned by the Daya¬ 
bhaga School of Lindu Law 

(25) On behalf of the cross-objectors defen¬ 
dants 12 to 16 it io contended that the prin¬ 
ciples applicable in tne case of succession to 
self acquired property left by a Mitakshara 
coparcener is applicable to cases of succession 
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under the Dayabhaga School to all properties 
left by a father. 

(26) In the case of self-acquired property held 
by a member of a Mitakshara coparcenary the 
person who is the holder is the absolute owner 
thereof, and he is not required to consult any 
other member of the coparcenary in regard to 
the disposal of such self-acquired property. Such 
self-acquired property as soon as it devolved 
on the next generation it becomes joint family 
property, and as observed in — ‘Rajah Ram- 
narain Singh v. Pertum Singh’. 20 W R 189 
(Cal) such self-acquired property as soon as 
it comes 

“into the hands of some one in the next gene¬ 
ration it becomes joint family property of 
several persons united together as a joint 
family with regard to it, — the property of 
a new joint family property springing from 
a new root and it continues to go down by 
one rule of descent only.” 

(37) Mulla in his Hindu Law, tenth edition, 
S. 43 taken with S. 341 has laid down the law 
about divided and undivided sons in respect of 
self-acquired properties under the Mitakshara 
schools as indicated above. While dealing with 
the order of succession under the Dayabhaga 
School of Hindu Law. he notes that amongst 
the ‘sapindas’ the sons, grandsons and great 
grandsons succeed in the same manner as under 
the Mitakshara referring to the statement bf 
Jaw as contained in S. 43 of his book. 

(38) In our opinion, this is not a correct 
exposition of law so far as the Dayabhaga 
School of Hindu Law is concerned. It is now 
wellknown that the sons have no co-ownership 
in their father’s wealth. Reference is made in 
this connection to paras. 14 and 18 of Chap. I 
of the Dayabhaga. 

“14. That is not correct; for it contradicts 
Manu and the rest. After the death of the 
father and the mother the brethren bein£ 
assembled, must divide equally the paternal 
estate; that they have no powers over it 
while their parents are alive.” 

“18. Devala too expressly fix the right of sons 
in their father’s. When the father is deceased 
let the sons divide the father’s wealth; for 
sons have no ownership while the father is 
alive and free from defect.” 

(39) Reference may further be made to para. & 
in Chap. I of the Dayabhaga which provides: 

“Thus there are two parts of partition: one, 
when the father’s property ceases; the other 
by his choice while the right to property en¬ 
dures.” 

(39a) Later on in the same Chapter in para 
50 Jimutabahana further observes: 

“It is thus established by reasoning, as well 
as by positive law, that two parts exist for 
the partition of wealth appertaining to a 
father whether acquired by himself or in¬ 
herited from ancestors.” 

(40) If partition is effected during the lifetime 
of the father and under his direction and by 
his choice he has got absolute rights of owner¬ 
ship over all properties held by him, whether 
ancestral or self-acquired, and partition made 
by the father in spite of certain injunctions in 
the Smritis against unequal divisions (which 
have been held to be mere moral precepts). 

(41) From the very earliest times it has been 
held by this Court that sons share equally the 
estate left by the deceased father when govern¬ 
ed by the Dayabhaga School — ‘Gadadhar v. 
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Aiodhyaram’, 18 S. D. A. 6; — ‘Bhairabchand 
v Hasamoy*, 1 S. D. A. 27; — "Iswar Chandra 
v* Govinda Chand’, — Me. Naughten’s Institute 
of Hindu Law, page 74. 

(42) It is not necessary for us at this stage 
to consider whether the view taken by the 
Sadar Dewani Adalat in 1812 in — ‘Ram Kumar 
v. Kishen Kunker\ 2 S. D. A. 45, that in a 
family governed by the Dayabhaga school of 
Hindu Law father was legally entitled to make 
a gift of the entire estate, ancestral or self- 
acquired, as also real and personal, to one.of 
his sons was laying down a correct proposition 
of law or not. When again a reference was 
made by the Supreme Court of Bengal, the 
Sadar Dewani Adalat recorded their opinion 
that consistently with the decision of the Court 
and the custom and usages of the people a 
father governed by the Dayabhaga School ol 
H indu Law could without the consent of his 
sons transfer immovable ancestral property and 
that without the consent of the sons he could 
by will prevent, alter or affect their succession 
to such property — ‘Juggomohan v. Neemoo’. 
Morton 90. Ever since, the rights of a father 
in Bengal over the ancestral property have been 
accepted as good law, Jimutabahana was inter¬ 
preted as having expressed the view in Daya¬ 
bhaga Chapter 2,28 that the text of Vyasa pro¬ 
hibiting a sale of gift or ancestral immovable 
property was only intended to inculcate a moral 
offence without in any way invalidating the 
transfer if actually made. It is now too late 
in the day for the Court to consider this posi¬ 
tion, but we ought to keep in mind the observa¬ 
tions of Jimutavahana at this place when 
reference is made to other texts which are to a 
certain extent coloured by similar expressions 
of opinions discouraging if not disapproving the 
wide and absolute power of disposal by a father 
in Bengal. 

(43) It is clear that under the Dayabhaga 
School of Hindu Law there is no scope for the 
sons getting on partition any portion of the 
ancestral property, not to speak of the self- 
acquired property in the hands of their father 
so long as the latter is alive. The test, there¬ 
fore, which is applied in the case of Mitakshara 
family to differentiate between a joint and a 
separated member of the family so far as the 
sons are concerned is inapplicable in the case 
of a family governed by the Dayabhaga School 
of Hindu Law. Under the Mitakshara School 
me sons as they are born become members of 
tne coparcenary with some interest in the co¬ 
parcenary property. It is, therefore, possible 
? separation and partition by a son from 
^> . he , r : du . n pg ^e life-time of the latter even 
th m f u athers consent his agreeing to 
When a son is thus separated from 

npw«°? arcena ^ ln res P ect of coparcenary pro- 
SS*®? ! cqmr f® a status which is distinct and 
Whn mi from the status of his other brothers 
continue to remain joint with their 
7:® e en after partition become reunited 

imnf.2nSiL lam T £ ,s state of th ings is an 
Bars? Under the Dayabha ga School of 

case^ Z be - test W j lich is applied in some of the 
under the Mitakshara school is 
from 8 son ls hviog separate in mess 

cSme £L™? a i C ? nar ?\ but whether he has be- 

asBte ed w. ,n /s?“ fr ° m the ° ther mem - 

hls father and other brothers. 

i cast*! CSsF? sam ® tests were to be applied to 
ses coming under the Dayabhaga School of 


Hindu Law. the only test that would be possible 
is where a son who has no present interest in 
the properties held by the lather is living away 
from the father.—there being no partition pos¬ 
sible between himself and nis father and his 
other brothers in respect of the property held 
by the father. 

(40) There are no authorities under which 
the rights of an heir can be defeated merely 
because such an heir is living away from and 
was separate in mess from the last owner. 

(47) The only case to which reference may 
be made is to certain precedents referred to by 
Shyama Charan Sarkar in Vyvastha Darpana. 
third edition, pages 659 to G60. 

(48) In a case where one of three sons having 
separated himself from the family and taken 
a share during his father’s life time, such a son 
was held not to have any further claim on the 
father’s estate. It was made clear that mere 
living apart does not exclude one of the sons 
from inheritance. 

The first question which was put to the Court- 
Pundits was: 

“A person had three sons the eldest of whom 
having been separated from his father lived 
apart. Afterwards the father died. In this 
case, are only those sons who lived with him 
entitled to succeed him; or have all nis sons 
an equal right of succession?” 

(49) Relying on the following texts of Naradu 
and Brihaspati cited in the Dayabhaga: 

“Shares which have been assigned by a father 
to his sons, whether equal, greater or less, 
should be maintained by them; also they 
ought to be chastised.” 

“If such as have been separated by their 
father with equal, greater or less allotment 
of wealth that is a lawful distribution: for the 
father is lord of all.” 

The reply which was given was in the following 
terms: 

“Supposing the father, by mutual free will and 
consent to have given some wealth out of his 
self acquisition to his eldest son and separated 
him from his family; in this case, on the 
death of the father, the eldest son has no 
right to get any additional portion of his 
father’s acquisition from his brother.” 

The second querry as made by the Court was 
in the following terms: 

“If there had been no separation from the 
lather, and the eldest son had left the family 
on account of a dispute which had taken place 
between his wife and the other members of 
the family; in this case has the eldest son 
any right to share his father’s estate?” 

The reply given was thus recorded: 

Supposing the father not to have given anv 
property to his eldest son, or to have made 
any division of it, and the eldest son who has 
hved apart then on the death of the father 
a il his sons share the inheritance.” 

(50) The questions as noted and the replies 

McNaughten in his Hindu Law, 
X?i U T r e 11 Cha P ter I. page under Case No. 5 
gj in tJ e v U u e . d ^ by Shyama Charan Sar- 
660 to 661 Vyvashtadar P an - third edition, pages 

thflL U ?l e I the fl r?t. question above referred to 
Was * hy ‘ n e apart from his father 

nortion b ? ent . ltled t0 any additional 

!wi? n ^ 0f th f fathers estate after the latter’s 

0) Thp dl fathp 1ai h ? n • two P rimar y conditions: 
(l) The father had given the son some wealth 
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out of his self acquisition, and (ii) he had 
separated him from his family. 

(52) Under the second question where a son 
living separate is found to be entitled to a share 
along with his brothers the estate left by his 
father is made contingent on—(0 the lather 
not having given any property to the son the 
father ought not to have made any division of 
his estate during his life time and (ii) that the 
son was living apart from the father, and not 
that the father had separated the son from 
the family. 


A. I. R. 


Barisa and some agricultural lands and tanks 
adjoining thereto. 


(53) The law as interpreted gives an absolute 
[ t ight to the father in Bengal over ancestral 
land self-acquired properties. The expressions 
of opinion by Jimutavahana in paragraphs 38 
and 5U of Chapter I of the Dayabhaga quoted 
above merely make a reference to an option 
which may be exercised by the father partition¬ 
ing his estate during his life time. He may 
make unequal distribution and no objection can 
be raised thereto. If in the exercise of his 
right he gives a portion of the property to one 
of his sons and he separates him from the fa¬ 
mily that is tantamount to a declaration by 
him that what he intended to give to such a 
son so separated had already been decided 
upon by him. After his death the other sons 
who continue to live with him would divide 
among themselves the property left by the 
father. 

(54) If on the other hand, one of the son 
lives separate from the father’s familv for some 
reasons or other and if the father had not during 
his life time given that son any portion of his 
estate, the right which the sons have to succeed 
to the estate of his father cannot in any wav 
be affected merely by the fact that he was 
living separate from the father’s family. 

(55) In the case now before us the only fact 
which has been found by the Court below is 
that Keshab, defendant II. was living away 
from his father’s family and it is not the case 
of any one of the parties that he was separated 
by the father. Further, it is not the case of 
any one of the parties that Keshab had been 
given by his father Pannalal any portion of his 
estate when he began to live separately. The 
two conditions, therefore, under which it may 
be presumed that a father had separated one of 
his sons disentitling him to get the normal in¬ 
heritance after the former’s death are not 
proved. There is no ground, therefore, in the 
present case for limiting the distribution of the 
estate of Pannalal to his sons other than Keshab. 
This objection against defendant 11 must, there¬ 
fore, be overruled. 

(56) This appeal is accordingly dismissed and 
the cross-objection is allowed in part only in 
respect of the plaintiff’s claim for costs against 
the contesting defendants 1. 2. 7 and 11 who 
raised a plea of ‘benami’ against her to the 
extent that the plaintiff will get Rs. 200/- 
(Rupees two hundred only) as consolidated 
costs up to the preliminary decree in the trial 
Court from defendants 1. 2, 7 and 11. 

(57) Each party will bear his own costs in 
the appeal and in the cross-objection in this 
Court. 

(58) LAHIRI, J.: I agree and desire to add 
a few words. 

(59) This is an appeal by defendants 1 to 4 
against the preliminary decree in a suit for 
partition. The subject-matter of the dispute 
is the ancestral homestead situated at village 


(60) It is admitted that the parties are the 
descendants of one Tinkari Basu who left six 
sons named Hiralal Basu. Chunnilal Basu 
Pannalal Basu. Nanilal Basu. Manila! Basu and 
Benodelal Basu. Defendants 1 to 10 are the 
descendants of Hiralal. The plaintiff Susama 
Ram Basu is the wife of defendant 12 Gopal 
Lai Basu who is one of the sons of Pannalal 
By a conveyance, dated 29-1-1941. the plaintiff 
Susama purchased the interest of Birenara son 
of Manila!, and instituted the present suit for 
partition. 

(61) The suit was contested by the present 
defendants on three grounds viz., that Susama 
was the ‘benamidar’ of Pannalal; that the suit 
was not maintainable because there had been 
a previous partition; and that the defendants 
were entitled to pre-empt the interest of the 
plaintiff under S. 4 of the Partition Act. The 
learned Subordinate Judge overruled the de¬ 
fence and made a preliminary decree for parti¬ 
tion against which defendants 1 to 4 have filed 
the present appeal. There is also a # cross-ob¬ 
jection by the plaint ill (respondent 1) and de¬ 
fendants 12 to 16 (respondents 9 to 13). 

(62) Mr. Chakravarti appearing in support 
of the appeal has not raised the question of 
‘benami’. but has confined his arguments to the 
other two points. It has been argued in the 
first place that there had been a completed 
partition between the parties, and, therefore, 
the present suit was not maintainable. In 
paras 7, 8 and 9 of the plaint, the plaintifF al¬ 
leged that by an ‘achalnama’. dated 29-9-1933, 
the then co-sharers with a view to effect an 
amicable partition of the properties appointed 
three arbitrators named Jagindra Nath Mukher- 
jee. Chandi Charan Ganguli and Susil Kumar 
Chatterjee. and it was agreed that the arbi¬ 
trators should publish their award within six 
months. The arbitrators appointed a surveyor 
to prepare allotments. The said surveyor pre¬ 
pared a plan in accordance with the possession 
of the parties, but nothing was done in the 
matter of equalisation of shares on the 
basis of valuation or owelty money, and 
the arbitrators never published their award. 
The parties have been in possession of different 
parts of the property for convenience and en¬ 
joyment. but a completed partition was not 
effected thereby. The plaintiff accordingly al¬ 
leged that there was no regular and complete 
partition amongst the parties and prayed for 
partition by metes and bounds. 

(63) In para 10 of the written statement on 
behalf of defendants 1. 2 and 7, it was alleged 
that though the arbitrators did not publish 
their award, all the parties accepted the plan 
prepared by the surveyor, and only the heirs 
of Hiralal Basu did not approve of the pathway 
in front of their house, and the proposal of the 
said pathway was not carried into elfect. 

(64) The appellants before us are the heirs 
of Hiralal Basu. In the written statement filed 
by them they allege that they did not accept 
the pathway in front of their house. If that 
be so. it is difficult to see how the remaining 
portion of the surveyor’s plan could be agreed 
upon by all the co-sharers. 

(64a) Mr. Chakravarti has relied upon the re¬ 
citals in the plaintiff’s ‘Kobala’, exhibit 2 to prove 
that there had been a completed partition. It 
is true that in the earlier portion of the ‘kobala’ 
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reference is made to the appointment of arbi¬ 
trators and the preparation of the plan by the 
surveyor, and there is also an assertion that 
the vendor Birendra Kumar Basu was the sole 
owner of the properties sold by the ‘kobala', 
but towards the end, there is also a recital to 
the effect that if the amicable partition is not 
considered to be effective, the vendee will get 
the vendor’s ancestral three annas and four 
gandas share in the properties. The recitals 
of the 'kobala', therefore, do not prove that 
there was a completed partition. 

(65) Turning to the oral evidence adduced 
by the defendants, we tind that defendants’ 
witnesses 2 and 3, Subodh Kumar Banerjee 
and Jagat Jouti Banerjee. have admitted in 
their cross-examination that the cosharers are 
in occupation of some of the rooms of which 
they were in occupation before partition. It is 
clear from this evidence that the possession of 
the co-sharers was not effected by the oartition 
plan prepared by the surveyor. There is no evi¬ 
dence that the allotments made by the surveyor 
were in accordance with the tespective shares of 
the cosharers or that any provision was made 
for owelty money for adjusting the inequality 
of the allotments. 

(66) Mr. Chakravarti has further urged that 

a presumption should be drawn against the 
p aintiff for non-production of the surveyor’s 
plan which is in the possession of the plaintiff’s 
husband Gopal Lai Basu. Gopal has said in 
his evidence that he does not remember whe- 
ther he brought the plan from Naba Kumar 
Pal (Surveyor). There is nothing to show that 
this plan was called for from Gopal during the 
trial, in these circumstances, and particuiar- 
ly ^e allegations made in para- 

giaph 10 of the written statement, we are not 
prepared to draw any adverse inference against 
the plaintiff. The first point raised by the ap- 
pellants accordingly fails. y 

(67) The second point urged by the learned 

^Mh Ca p e J°.- th A a PP ellants is that sectum 4 

such 6 the^nnpll^ aPPHeS t0 the Case - and as 
such, the appellants are entitled to pre-empt 

learn^d ter | St K p 4F chased by the plaintiff. The 
il^ ed Subordinate Judge has rejected this 

l f he gr0UI ] d that section 4 applies only 

sharp nf l trange l t0 family purchases the 

wMch the V* undivided family to 

tlfMn h°mestead belongs, and as the olain- 

5" th f P res ent case is the wife of a cosharer 

afSStBHS 

order to take a case out of the operation of S 4 

irifis v a "‘Y h "“ s s 

the Judicial Common 6 * U ^^ the decis *on of 
case nf L- r m i sS10ner of Peshawar in the 

1943 pish 79*for J ffi r ^ Mst V Bibi Gulla ’- AIR 
was a transfer tn ^L 3 Vie -'7’ \ n that case . there 

it mmm 

operation ? S 4 & ®S uded f «»n the 
learned Judge who decided ihL respect to the 
not accept that vievf^s'correct. 1 C3Se ’ We Can ' 


(68) The view expressed in the case reported 
in AIR 1943 Pesh 79 is opposed to the observa¬ 
tions made in the case of — ‘Kshirode Chandra 
v. Saroda Prosad\ 12 Cal L J 525: at p. 532 
Sir Ashutosh IVIookerjee observed as follows: 
"The phraseology of S. 4 makes it clear that 
there may be members of the family who 
have no share in the dwelling house, and 
that S. 4 makes it essential that the member 
of the family who undertakes to buy the 
share of the stranger transferee should be a 
snare-holder in the dwelling house which im¬ 
plies that there may be members of the fa¬ 
mily who are not such share-holders.” 

Again in the case of — 'Boto Krishna v. Akhoy 
Kumar’, AIR 1950 Cal 111, another Division 
Bench of this Court made the following observa¬ 
tions : 

"The section itself appears to us to recognise 
that a person may be a member of the family 
although he may not be owning a snare in the 
dwelling house. It confers the right to apply 
on ‘any member of the family being a share¬ 
holder’, the additional qualification of being 
a share-holder would not be necessary if the 
intendment of the section was that member¬ 
ship of the family was equivalent to co- 
ownership of the house.” 

We respectfully agree with the observations 
made in these two last decisions, and hold that 
S. 4 is not attracted to a case where the trans¬ 
fer is to a member of the undivided family 
who is not a co-sharer of the dwelling house. 
It has been uniformly held that the object of 
S. 4 is to prevent an outsider from forcing his 
way into a dwelling house where the other 
members of the family have a right to live 
See the cases of — ‘Khirode Chandra v. Saroda 
Prosad. 12 Cal L J 525. and — ‘Nil Kamal v. 
Kamakshacharan\ AIR 1928 Cal 539. 

(69) The wife of a co-sharer to whom the 
transfer has been made in the present case has 
a right to live in the house as much as any 

?ln™f C °;l hare /- Se u Ction 4 of the Partition Act 
cannot, therefore, be applied to prevent her 

from possessing a share of the house. In our 

opinion S. 4 requires that the application for 

d[vWM Ptl f° a m-T USt u e by a mer h ber of the un¬ 
divided family, who must also be a share- 

f h J der ’ but li does not require that in order to 

take a case out of the operation of S 4 the 

transferee should also be a share-holder besides 

being a member of the family. This is evident 

a^arehohW'b* 1 th °^ gh the GX P r ession “being 
a share-holder is used as a qualifying exnres- 

the^case S STSffi&J* * 
mSst^als^'be S^ SUPP ° rt ° f the appeal 

fa/] 7 °thk S aniLii 16 P0in l s urged in the appeal 
f7i! h Th 0 r PP must be dismissed. P 

j remains the cross-objection bv the 

Pl (72) Thp nd by th u- defendant s 12 to 16 by 
(72) The cross-objection by the plaintiff k 

ag * ainst defenda nts 1 2, 7 and 15 and 

JP** "oss-objection by defendants 12 to 
dint u 0i K n Place!*!?is*said* hat** dJfS 

titled to any share of the inheritance. I have 
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had the advantage of reading the judgment 
which has been delivered by my learned brother 
on this point, and I fully agree with the rea¬ 
sons given by him for rejecting this point, 
raised by defendants 12 to 16 . and I have 
nothing more to add. 

(74) The second point raised in the cross¬ 
objection of defendants 12 to 16 is that they 
spent a sum of Rs. 4722/- on account of the 
funeral expenses and medical expenses of Pan- 
nalal Basu. and also a substantial amount for 
the reconstruction of that portion of the house 
in which Pannalal lived and that defendant 11 
is not entitled to possession of any portion of 
the 4/15ths share ot Pannalal Basu without 
payment of the proportionate amount payable 
by him. This point was the subject-matter of 
Issue 9 before the learned Subordinate Judge, 
and by his judgment, the learned Subordinate 
Judge left this Issue open in the present suit. 
Mr. Mitter appearing in support of the cross¬ 
objection has. however, pressed this point and 
has argued that his clients do not desire this 
Issue to be left open. We have accordingly 
thought fit to give our decision on this Issue. 

(75) Assuming the allegations made by de¬ 
fendants 12 to 16 in their written statement to 
be true, it is difficult to understand on what 
principle they can claim contribution or re¬ 
imbursement in respect of these amounts. With 
regard to the amount spent for the reconstruc¬ 
tion of the house, reliance has been placed on 
certain entries in the account book, exhibit 7(a) 
which show that certain sums were received by 
Pannalal Basu through defendant 12 Gopal Lai 
Basu. It is argued that the amounts covered 
by these entries were advanced by Gopal as 
loans to Pannalal. The entries, however, do 
not prove that the amounts were advanced as 
loans. The amounts spent for the funeral and 
medical expenses of Pannalal Basu cannot also 
be regarded as advances made to Pannalal 
Basu on any account. For these reasons, the 
second point raised in the cross-objection of de¬ 
fendants 12 to 16 must also be overruled. 

(76) I. therefore, agree with my learned 
brother that the appeal and the cross-objection 
of defendants 12 to 16 should be dismissed, and 
the cross-objection of the plaintifT should be 
allowed in part and she should get the consoli¬ 
dated amount of Rs. 200/- as costs in the trial 
Court up to the preliminary decree. I also 
agree that the parties should bear their own 
share of the costs in the appeal and the cross¬ 
objections in this Court. 

B/R.G.D. Order accordingly. 
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Samarendra Prosad Chakravarty and an¬ 
other, Petitioners v. The University of Calcutta, 
Respondent. 

Matter No. 2 of 1951, D/- 7-3-1951. 

(a) Evidence Act (1872), S. 115 — Estoppel 

as cause of action — Estoppel does not fur¬ 
nish any cause of action. (Para 15) 

(b) Constitution of India, Art. 226 — Manda¬ 
mus proceedings — Questions of title to pro¬ 
perty and complicated questions of fact. 

It is an elementary principle that the 
title to property will not be tried in 
mandamus proceedings, and the writ will 
not issue when it is necessary to try or de¬ 


cide complicated or extended Questions of 
fact. 38 Cal 553; AIR 1915 Cal 91 Rel. on. 

(Para 17) 

Anno: C. P.C., App. Ill; Constitution 
India, Art. 226 N. 11. 


of 


(c) Constitution of India, Art. 226 — Peti¬ 
tioners aggrieved by acts of Calcutta Uni¬ 
versity Syndicate — Prerogative writs against 
Calcutta University. 


It is true that the Syndicate being a 
statutory body vested with the executive 
government of the University the persons 
constituting it become *ipso facto* holders 
of a public office and can be proceeded 
against by an application under S. 45, 
Specific Relief Act. This, however, does not 
mean that any application for the issue of 
prerogative writs against the Calcutta 
University which is a body corporate and 
a statutory body and which is responsible 
for the acts of the Syndicate is necessarily 
bad. The acts of the Syndicate are the 
acts of the University and an application 
for a prerogative writ against the Univer¬ 
sity should not be thrown out on such a 
highly technical ground although, no 
doubt, the appropriate thing would be to 
proceed against the Syndicate where its 
specific acts are complained of. AIR 1918 
Mad 763, Ref. (Para 20) 

Anno: C. P. C., App. Ill; Constitution of 
India, Art. 226 N. 1. 


(d) Constitution of India, Art. 22G — Par¬ 
ties to proceedings. 

An application under Art. 226 is not a 
regular suit, and merely because certain 
questions will have to be determined inci¬ 
dentally in giving or not giving the reliefs 
asked for in the application does not make 
each and every person interested in such 
questions as necessary parties to those 
proceedings. (Para 21) 

Anno: C. P. C., App. Ill; Constitution of 
India, Art. 226 N. 1. 

I. V. Mukherjee, for Petitioners; A. K. Sen, 
for Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 
(’ll) 38 Cal 553: (10 Ind Cas 253) 17 

(’14) 41 Cal 518: (AIR 1915 Cal 91) 18 

(T7) 40 Mad 125: (AIR 1918 Mad 763) 20, 23 
(1950) 2 All ER 741: (66 TLR 584) 23 

ORDER: This is an application under Art. 
226 of the Constitution for an order directing 
the respondent to withdraw or recall its deci¬ 
sion that only such students of Class X of the 
Chakraberia H. E. School who pass the Test 
Examination conducted by one Subal Chandra 
Pal, officiating Head Master of the School and 
are sent up for the Matriculation Examination 
in 1951 by him will be admitted to the exami¬ 
nation by the University and also for an order 
on the respondent calling upon it to issue the 
necessary forms and take other necessary steps 
for the admission of the petitioners to the en¬ 
suing Matriculation Examination. 

(2) The petitioners are two out of 100 stu¬ 
dents of Class X of a well-known school in 
South Calcutta known as Chakraberia High 
English School now located at 93, Bakul Bagan 
Row and 23/1, Chakraberia Road South. The 
said school was originally started in 1857 and 
was run as a Middle English School until the 
year 1933 when it was converted into a High 
English School and it was recognised by the 
respondent University in terms of the Univer- 
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sity Act, 8 cf 1904. os a school entitled to .send 
up candidates lor the Alamculuuun Exam,na¬ 
tion and the students who have passed the Test 
Examination held by Inc said school are entitled 
to sit tor such examination. 

(3) The respondent University was esta¬ 
blished and incorporated by Act 2 of 1857 wnicn 
was passed on 24-1-1857. The object for which 
the University was established is stated in the 
preamble of the said Act to be as follows: 
“Whereas for the better encouragement of Her 
Majesty’s subjects cf all classes and denomi¬ 
nations within the Presidency of Fort William 
in Bengal and other parts of India in the 
pursuit of a regular and libera! course of 
education, it has been determined to esta¬ 
blish a University at Calcutta for the purpose 
of ascertaining by means or examination the 
persons who have acquired proficiency in dif¬ 
ferent branches of literature. Science and Art 
and of rewarding them by academical de¬ 
grees as evidence of their respective attain¬ 
ments and marks of honour proportioned 
thereunto etc.” 


(4) By Act No. 8 of 1904 which came into 
force on 1-9-1904 the constitution and powers 
of the Indian Universities including the res¬ 
pondent University were defined and the Senate 
of the University was given power to frame 
regulations for matters relating to the Univer¬ 
sity with the sanction of the Government under 
S. 25 of the said Act including the regulations 
with regard to conditions to be complied with 
by schools describing recognition for the pur¬ 
pose of sending up pupils as candidates for the 
Matriculation Examination and the conditions 
to be complied with by candidates for Matri¬ 
culation Examination whether sent up by re¬ 
cognised schools or not. 

(5) Pursuant to the said power contained in 
j x afore 5 aic * certain regulations were fram¬ 
ed for conducting the Matriculation Examina¬ 
tion In Chap. 30, Regulation 2 it is provided 
as follows: 

(i) Ordinarily only pupils who have been edu¬ 
cated for at least one school vear previous 
to the date of the Matriculation Examina¬ 
tion at a School recognised by the Calcutta 
University for such purpose, shall be ad¬ 
mitted to Matriculation Examination. 

In regulation 4 it is provided that the Head 

rnnS 0f re ?°| nised schools shall submit to the 
ControUer of Examinations within such date 

nl,Sn be p !* scr,bed by ‘he Syndicate the ap- 
whn at ESL 0f th0S !. p Vf lIs and priva ‘e candidates 
SL, ha ^K Pa A Sed the Test Examination to- 
SatioT s. necessary ^es prescribed in 

“ is Provided in Chap. 10 of the Revised 

S6S»« C «? e t sancti ° n , ed by the University of 
S m tt 3 case Iatc admission of students 
of m ! tt f of Matriculation class, i.e., cases 

of admtce d - miSS1 « n af ' er the IMh of February or 
renoSd tn^ af ? r the -! 5th of July - should be 
and S nn£fr^ mVerslty within a certain time 
mission 6 u if' rslty may sanction such late ad- 

m sunnnrt *** .““fPHonal circumstances 
n support of the application for sanction. 

Petitioner P ? G fft S f Si*™! 1 ? ca u se . of admission of 
~ 1 to Chakraberia High Enslish 

beeS 01 " a L a n late admission 8 h„,i,Tas 

PetUion ^ t 9 vf d by th u res P<mdent University. 
saidThool >5r W r er ’ has educated in the 
to fL^ 00 . over one sc hool year Drevious 

to the examination due to be held Fn Si 


Both t.ie petitioners have passed the test_exa- 
minatiou neld by the said school between 7 and 
12-12-1950 in the usual course and they have 
been recommended to be sent up for the en¬ 
suing Matriculation examination by the Head 
Master Sri Ganendra Nath Sanyal. The peti¬ 
tioners have deposited with the authorities of 
the said school the necessary lees prescribed 
by the regulations of the University. 

(7) After the publication of the result of the 
test examination held on 7-12-1950 the Head 
Master ol the school pursuant to the enquiries 
made by the Controller of Examinations sent 
a representative to bring from the ollice of the 
University the necessary forms required to be 
filled up by the intending candidates for the 
Matriculation examination. The said represen¬ 
tative applied for delivery ot the forms but no 
such forms were delivered on the ground that 
the same had already been delivered to some 
other person. 


(8) On 18-12-1950 the University through its 
Assistant Registrar, Mr. P. Banerjee. issued a 
notice to Mr. Someswar Mukhcrjee. the Secre¬ 
tary of the Chakraberia School, to the effect 
that the University had decided that only such 
students of Class X of the School who passed 
the test examination conducted by Subal Chan¬ 
dra Pal. the officiating Head Master and are 
sent up for the Matriculation Examination in 
1951 by him will be admitted to the examina¬ 
tion by the University. It is stated in the 
petition that Someshwar Prosad Mukherjee is 
not the Secretary nor is he entitled to function 
as such and the said Subal Chandra Pal was 
only a teacher in the said school and never 
was or is the officiating Head Master nor had 
any right or power to hold any test examination 
of the school. The case of the petitioners is 
that Ganendra Nath Sanyal has been at all 
material times the Head Master of the said 
school and the direction or decision by the 
University given by their notice of 18-12-1950 
is illegal and ultra vires and is mala fide. 


'7 Ail uiutri lu appreciaxe tnis attitude taker 
up by the respondent University as expressec 
in the letter of 18-12-1950 it is necessary tc 
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by the University in relation thereto. It an 
on 17-5-1947 certain persons includ 
ing the said Someswar Mukherjee constitutec 
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2J.S^bena School under the auspices of the 
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of these charges was sent to the Head Master 
and he was called upon to submit his exolana- 
tion to these charges. The Head Master/ how¬ 
ever, on 7-1-1950 instead of submitting any 
explanation wrote to the Secretary as follows: 

“With reference to your letter of 26-12-49 for¬ 
warding a copy of a resolution ol the managing 

committee dated the 23rd of December last. 

I beg to inform you that the charges against 

me are so palpably unfounded and flimsy 

that they need no explanation.” 

It is thus clear that the Head Master treated 
the resolution of the managing committee with 
scant respect. The result was that on 15-1- 
1950 the services of the Head Master were ter¬ 
minated by a resolution of the managing com¬ 
mittee. But in spite of such dismissal Mr. 
Sanval continued to function as the Head Mas¬ 
ter being backed by some of his supporters. 
On 18-1-1950 one Biswanath Bagchi was set up 
by Mr. Sanyal and his supporters to file a suit 
in the Court of the Fourth Munsill at Alipore, 
being suit No. 143 of 1950 against the members 
of the Someswar Mukherjee managing com¬ 
mittee including the Head Master Mr. Sanyal. 
On 22-1-1950 a new managing committee was 
constituted with Mr. R. M. Sen. Solicitor and 
certain other persons as members thereof in¬ 
cluding Mr. Sanyal. the Head Master, and it 
continued to function as such. On 31-3-1950 
the University issued a circular to all the 
schools for electing committee in terms of the 
Revised School Code. On 14-5-1950 the election 
at Chakraberia School was held and the said 
Ad Hoc Committee formed in January. 1950 
was elected as the managing committee at such 
election with Sanyal the Head Master as the ex- 
officio member. On 21-5-1950 the newly elected 
committee applied to the Syndicate of the Uni¬ 
versity for approval of the committee. As the 
University did not communicate their approval 
or disapproval for some time, reminder was 
sent to the University. On 21-7-1950 the Syndi¬ 
cate passed a resolution approving the old com¬ 
mittee constituted by Someswar and others and 
did not approve the new committee. 

On 26-1-1950 the suit at Alipore was com¬ 
promised on certain terms. One of such terms 
was that the Head Master would render ac¬ 
counts of all receipts and disbursements from 
15-1-1950 supported by vouchers and other 
papers. Another term was that the salaries 
drawn by the Head Master and the staff till 
date would be deemed to have been paid as 
their salaries. There was a further term that 
things done by the Head Master in good faith 
would be ratified. On 31-7-1950 the University 
by a letter communicated to Someswar Mukher¬ 
jee that the Vice Chancellor and the Syndicate 
desired to inform him that the managing com¬ 
mittee constituted on 14-5-1950 was not aporoved 
of by the University and the old managing 
committee should continue to function until 
further orders. 

(10) As Mr. Someswar Mukherjee asserted 
his rights to interfere with the management of 
the school a second suit was filed at the in¬ 
stance of the new committee constituted by 
R. M. Sen and others in the Alipore Court being 
suit No. 705 of 1950 on 2-8-1950. On 7-8-1950 
Mr. Sen the Secretary of the new committee 
wrote to the Registrar of the University en¬ 
quiring why no approval of the new committee 
bv the University was forthcoming. On 8-8- 
1950 Mr. Sen received a reply from the Assistant 


Registrar that his letter was receiving atten¬ 
tion. On the 10th of August Mr. Sen asked 
for an interview with the Vice Chancellor and 
on the 24th of August he was granted an inter¬ 
view by the Vice Chancellor. In the meantime 
on 11-8-1950 certain criminal proceedings under 
S. 144. Criminal P. C. were started before the 
District Magistrate at the instance of Somes¬ 
war Mukherjee and his supporters and an ex 
parte injunction was obtained. But in view 
of the pendency of the civil suit before the 
Munsill the injunction made by the District 
Magistrate was withdrawn by him on 31-8-1950. 

It appears that thereafter on 3-9-1950 the 
general committee of the South Suburban 
School re-elected the old committee constituted 
by Someswar Mukherjee and others. On 7-9- 
1950 the Munsiff granted an interim injunction 
in the second suit restraining the old committee 
from interfering with the R. M. Sen Committee. 
On 11-9-1950 the District Judge granted a stay 
of the operation of the injunction order passed 
by the Munsilf. On 18-9-1950 the University 
approved of the old managing committee re¬ 
constituted on 3rd of September as aforesaid. 
On 21-9-1950 the Vice Chancellor wrote a letter 
to Mr. R. M. Sen in reply to a letter written by 
Mr. Sen to him on the previous date. The 
learned Vice Chancellor pointed out that Mr. 
Sen did not mention before him on the date 
that he had interview with the Vice Chancellor 
the fact that his committee formed on 14-5-1950 
was not approved by the Syndicate and by the 
order of the Syndicate the old committee was 
allowed to function; and the Vice Chancellor 
made it clear that he was not going to override 
the decision of the Syndicate, and the com¬ 
mittee approved by the Syndicate would func¬ 
tion. 

On 6-10-1950 the University acting upon the 
complaint received from some teachers of the 
school to the effect that Mr. Sanyal was still 
wrongfully interfering with the management of 
the school, passed a resolution calling upon 
Mr. Sanyal to show cause by 10-11-1950 why 
he should not be debarred from working in any 
school as a teacher. On the same date a third 
suit was filed at the instance of the R. M. Sen 
committee in Alipore being suit No. 841 of 1950 
and the University was made a party to this 
suit. It may be noted that the university was 
not a party to the previous suits. Although the 
new R. M. Sen committee was not approved by 
the University and although the University dis¬ 
approved of the interference with the manage¬ 
ment of the school by the Head Master Mr. 
Sanyal. the latter held a test examination bet¬ 
ween 7-12-1950 and 12-12-1950 in which the 
petitioners and certain other students of the 
school appeared and sat for the examination. 
On 12-12-1950 Mr. R. M. Sen wrote a letter to 
the University intimating that there was a 
rumour that the test examination held by Mr. 
Sanyal. the Head Master, would not be accept¬ 
able to the University and pointed out that if 
that was so then such thing would be most 
improper. Thereafter it appears that the Uni¬ 
versity issued the Notice dated 18-12-1950 to the 
effect that only such students who passed the 
test examination held by Subal Chandra Pal 
the officiating Head Master would be''allowed 
to sit for the Matriculation Examination of the 
University to be held in 1951. 

(11) It is not quite clear as to when this 
Subal Chandra Pal was appointed as Head' 
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Master of the school. Mr. Pal has filed an affi¬ 
davit in these proceedings but he does not 
mention any date as to when he began to func¬ 
tion as Head Master of the school. The para¬ 
graphs 9, 15. 17, 22 and 25 of the affidavit of 
Mr. Banerjee. the Assistant Registrar leave the 
matter in a state of utter confusion. He makes 
conflicting statements as to the date of appoint¬ 
ment of Mr. Pal as Head Master in these 
various paragraphs. This much is clear how¬ 
ever that before Mr. Pal held the test examina¬ 
tion on 18 th December his status as a Head 
• Master was recognised by the University and 
by the Committee approved by the University. 

( 12 ) It is noticeable that Chakraberia School 
is not governed in the matter of constitution of 
the managing committee of the school by the 
Revised School Code but bv special rules 
framed by the general committee of the South 
Suburban School. This fact appears from the 
letter of Mr. Sanyal dated 24-8-1943 and also 
from other documents which have been filed 
in these proceedings before me. 

(13) It has been contended by Mr. I. P. 
Mukherjee the learned counsel for the peti¬ 
tioners that the facts stated above show clearly 
that the Vice Chancellor and the Syndicate 
have acted mala fide in arriving at the decision 
expressed in the letter of 18-12-1950 and in¬ 
stead of dealing with the situation in a spirit 
of detachment they have taken sides in mat¬ 
ters of party politics and have expressly dis- 
played partiality towards the Committee 
constituted by Someswar Mukherjee and his 
supporters. 

(14) I am unable to view the facts in the 
lights suggested by Mr. Mukherjee. The Cal¬ 
cutta University is the supreme head of the 
educational institutions of the State of West 

nnS 7 he r Sen - ate ° f the Univ ersity is res- 
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tioning as the Managing Committee since 17-5- 
1947. It was this Committee which had dis¬ 
missed the Head Master Mr. Sanyal on 15-1-195U. 
The Committee formed by Mr. R. M. Sen and 
his supporters on 14-5-1950 had not been ap¬ 
proved by the Syndicate. Having been in pos¬ 
session of all the facts the Syndicate decided 
to recognise the Head Master who came to be 
in office by virtue of an appointment made by 
the proper Managing Committee. I do not see 
anything capricious or malicious or any want of 
good faith in the action of the Syndicate or the 
Vice Chancellor. 

Under Rule 6 of the Revised School Code, the 
constitution of the committees of all schools 
shall be subject to the approval of the Syndi¬ 
cate which retains the power in special cases or 
classes of cases to approve of Committees effi¬ 
ciently discharging their duties, although not 
constituted in accordance with the rules of the 
revised code. The Someswar Mukherjee Com¬ 
mittee was approved by the Syndicate pursuant 
to this rule. It may be that Mr. Someswar 
Mukherjee whose conduct as an Examiner was 
censured by the Investigation Committee ap¬ 
pointed by the Chancellor of the University 
should not have received the support of the 
Syndicate but it appears that for some reason 
or other the Syndicate has readily extended its 
support to Mr. Sorneswar Mukherjee and his 
supporters when they asked for such support 
It may be that the reason was that Mr. Mukher¬ 
jee had some hold or influence on the Syndicate 
or it may be that the Syndicate viewed the 
conduct of Mr. Sanyal as to his insubordination 
and insult to the Managing Committee and of 
his joining the teachers' strike with such dis¬ 
approval that the Syndicate thought it prudent 
to leave the management of the school even in 
the hands of the Committee formed by Somes- 
war Mukherjee and his group rather than leave 
it in the hands of Jnanendra Nath Sanyal and 
his gioup. It is not within the province of this 
Court, however, to speculate as to the real 
reasons and in the absence of definite proof I 
am unable to come to any finding that the con¬ 
duct of the Syndicate or the Vice Chancellor 
in arriving at the decision as embodied in thP 

m«Hvp°r 18 ' 1 ^: 1950 was tainted with any sinister 
motive or with want of good faith. 
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that the acts of Mr. Sanyal having been ratified 
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which such questions are intended to be agitated 
and adjudicated upon. It may be that when 
the parties have adduced all the evidence in 
their possession both oral and documentary, 
.some tacts will come to light which will make it 
more easy for the Court to come to a definite find¬ 
ing on the issues involved in the case. I want 
to make it clear that the observations made 
by me in this application are made for the 
limited purpose of deciding this application and 
i am not deciding the title or rights of the two 
rival Committees who are not parties to this 
application and such questions are left open. 

(17) It has been stated in — ‘Kesho Prosad 
Singh v. Slacke\ 38 Cal 553 which was an 
Original Side matter decided by a Bench of 
two Judges that 

“It is an elementary principle that the title 
to property will not be tried in mandamus 
proceedings and the writ will not issue when 
it is necessary to try or decide complicated 
or extended questions of fact.” (page 557) 

(18) Although this proposition is based on 
'some American decisions it appears to me to be 
a sound and salutary principle and I see no rea¬ 
son to differ from it. (See also — Rasul A; In 
the Matter of*, 41 Cal 513 at p. 527). 

(19) It was contended by Mr. A. K. Sen the 
learned Counsel .for the respondent University 
that the application is defective inasmuch as 
the proper respondent should have been the 
Syndicate whose acts and authority are chal¬ 
lenged in these proceedings and not the Uni¬ 
versity of Calcutta which is a wider body of 
which the Syndicate is only a part or a member. 

(20) It may be noted that in the case of — 
‘In Re Natesan*. 40 Mad 125 it was pointed out 
that the Syndicate being a statutory body vest¬ 
ed with the executive government of the Uni¬ 
versity the persons constituting it become ipso 
facto holders of a public office and can be pro¬ 
ceeded against by an application under S. 45. 
Specific Relief Act (page 143). In that case it 
was the Syndicate which was proceeded against 
and the application against the Syndicate suc¬ 
ceeded. The case is. however, no authority for 
the proposition that any application for the is¬ 
sue of prerogative V/rits against the University 
which is a body corporate and a statutory body 
and which is responsible for the acts of the 
Syndicate is necessarily bad. The acts of the 
Syndicate are the acts of the University and I 
do not think that the application is to be thrown 
out on this highly technical ground although no 
doubt the appropriate thing would have been 
to proceed against the Syndicate whose specific 
acts are complained of in these proceedings. In 
Cl. (1) of Act 2 of 1857 it is provided that the 
University of Calcutta “in such name shall 
sue and be sued, implead and be impleaded and 
answer and be answered into in every court of 
justice.” 

(21) It was also contended by Mr. A. K. Sen 
although this point is not taken in the affidavit 
on behalf of the respondent University that the 
application is bad as Subol Chandra Pal. 
.Tnanendra Nath Sanval and the members of 
the rival committees have not been made par¬ 
ties to these proceedings. I do not think that 
there is much force in this contention. The 
petitioners are aggrieved by the act or deci¬ 
sion of the University and their object is to 
compel the University to do certain acts which 
they think they are entitled to demand perfor¬ 
mance of from the University. This is not a 
regular suit, and merely because certain 
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questions will have to be determined inciden¬ 
tally in giving or not giving the reliefs asked 
for in this application does net make each and 
every person interested in such questions neces¬ 
sary parties to these proceedings. It may be 
noted that though Mr. Sanyal and Mr. Pal are 
not formally parties to these proceedings they 
filed ailidavits in these proceedings. I hold 
that the application is not iefective by reason . 
of non-joinder of the members of the two ma¬ 
naging committees cr Mr. Sanyal and Mr. Pal 
as parties to these proceedings. 

(22) It was further contended by Mr. A. K. 
Sen that the application is not made in good 
laith but for an indirect purpose. It is really 
made on behalf of some third party, viz., Jna- 
nendra Nath Sanyal. Mr. Sen relies on Hals- 
burv VoL 9 para. 1306 in support of his con¬ 
tention. This argument of Mr. Sen appears to 
me to be without substance. One of the objects 
of this application is no doubt to get a decision 
as to the status of Mr. Sanyal as Headmaster 
of the School and as to the validity or other¬ 
wise of the constitution of the two rival com¬ 
mittees squabbling for power and control over 
the management of the school but I do not 
think that that is the whole object of this ap¬ 
plication. The petitioners* first and foremost 
object is to get themselves and some of their 
fellow students allowed to appear at the ensu¬ 
ing Matriculation examination and incidentally 
to have the other questions decided. There 
are suits pending in which the status of Mr. 
Sanyal and Mr. Pal and the question of the 
validity of the constitution of the two rival 
committees are directly and substantially in 
issue. The petitioners' cause of action, if any, 
if I may be allowed to use that expression, has 
arisen after the filing of the third suit by 
reason of the decision of the Syndicate em¬ 
bodied in the letter of 18-12-1950 and as they 
are vitally affected by the said decision 
they have moved this Court for speedy 
redress of their grievances. I am unable to 
hold, therefore, that the application is for the 
benefit of third party or is not actuated by good 
faith. 

(23) It was also contended by Mr. Sen that 
the Court has no power to interfere with de¬ 
cisions of domestic tribunals such as the Uni¬ 
versity of Calcutta, and reliance is placed on 
the decision reported in — ‘R. v. Dunsheath 
(1950) 2. All. E. R. 741. The conditions pre¬ 
vailing in England differ materially from the 
conditions prevailing in this country. The 
System of Visitors obtaining in England is not 
prevalent in India. It has been held in clear 
and unambiguous terms in — ‘In re Natesan*. 
40 Mad 125 at p. 143 that the Syndicate of the 
University is amenable to the jurisdiction of 
the Court and it is compellable to do acts 
which it is enjoined to do by Statute by an 
aoplication under S. 45. Specific Relief Act. 
This contention of Mr. Sen must, therefore, be 
rejected. 

(24) Mr. I. P. Mukherjee has contended that 

the letter of 18-12-1950 shows that the Syndi¬ 
cate or the vice-Chancellor in arriving at the 
decision as embodied in that letter has taken 
into consideration extraneous matters and 
has thus exceeded the jurisdiction con¬ 
ferred by the Statutes and the Regulations 
framed thereunder. The only ground 

disclosed in the letter of arriving at the 
decision is the pendency of a suit. It is not at 
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.all clear from the letter itself what the Syndi¬ 
cate or the Vice-Chancellor wanted to convey 
by referring to the pending suit and how far 
they actually made this fact the ground of their 
decision as expressed in the letter. The laconic 
language employed in the letter whether it was 
intentional or unintentional makes it difficult for 
this Court to any definite opinion on the point. 
But if the language of this letter is considered 
in the background of all the facts that have been 
set out in the earlier part of this judgment, the 
matter of reference to the pending suit can¬ 
not, in my view, be considered really as an ex¬ 
traneous matter. It is a link in the chain of 
■events and the Syndicate or the University could 
not possibly or properly ignore it or belittle 
the importance of it. The decisions cited bv 
Mr. Mukherjee turned on their special facts 
and are distinguishable from the facts of the 
present case. 

(25) In my view the Syndicate or the Uni¬ 
versity was quite competent to come to the deci¬ 
sion complained of and it has acted within the 
four corners of the powers committed to it bv 
the Statutes and the Regulations. I am further 
unable to hold as indicated already that the 
Syndicate or the University has acted mala fide. 

(26) In the result the petition fails and the 
Rule must be discharged with costs. 

B/V.B.B. Rule discharged. 
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Nanda Dulal Dey, Petitioner v. Bisseswa 
•Chakravarty, Opposite Party. 

Civil Rule No. 2039 of 1950, D/- 15-3-1951. 
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judicial discretion and take all relevant 
matters into consideration. The average 
rent which is paid for similar premises in 
the locality is considered to be a good 
guide. The Rent Controller has to be very 
careful in determining the average rate of 
rent for similar premises as very seldom 
two premises are exactly similar. It is to 
this matter that the Rent Controller and 
the Court of Small Causes should direct 
their attention specifically when fixing the 
standard rent which is fair and in accord¬ 
ance with the principles laid down by the 
Act - (Para 10) 

Binayak Nath Banerjee and Sushil Kumar 
Biswas, for Petitioner; Siddheswar Chakra¬ 
varty, for Opposite Party. 
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as in unappealable cases and shall record in 

brief the reasons for his findings.” 

(4) The Rent Controller and tne Court of 
Small Causes are to follow the procedure laid 
down in the Code of Civil Procedure for the 
regular trial of suits, subject to certain modi¬ 
fications about the recording of evidence. 

(5) ‘Prima facie* therefore, the provisions 
contained in rule 9 of Order 26 of the Code 
of Civil Procedure about the appointment of 
commissioners for local investigation are at¬ 
tracted. It is competent for the Controller and 
the Appellate authority to pass necessary direc¬ 
tions for local investigation. 

(6) Clause (a) of sub-section (1) of section 31 
of the West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1950 also autho¬ 
rises the Controller to enter into and inspect, 
or authorise any officer subordinate to him to 
enter into and inspect any premises at any time 
between sunrise and sunset. It is not contested 
before us that the officer who was deputed to 
hold the inspection was an officer who was 
appointed for such specific purpose and was so 
acting under the Rent Controller, Calcutta. The 
Inspector in the present case may, therefore, be 
taken to be an officer subordinate to the Rent 
Controller. The report submitted by the Ins¬ 
pector is to be taken to be a report by a 
commissioner for local investigation as under 
rule 9 of Order 26 of the Code of Civil Proce¬ 
dure. Under sub-rule (2) of Rule 10 of O. 26 
of the Code of Civil Procedure the report of the 
commissioner and the evidence taken by him 
(but not the evidence without the report) shall 
be evidence in the suit and shall form part of 
the record, but the court or, with the permission 
of the court, any of the parties to the suit, may 
examine the commissioner personally in open 
court, touching any of the matters referred to 
or mentioned in his report, or as to the manner 
in which he has made the investigation. It is 
also open to the Rent Controller or the Appel¬ 
late authority to direct such further enquiry as 
may be deemed fit and necessary, if for any 
reason the Rent Controller or the Appellate 
authority be dissatisfied with the proceedings 
of the Inspector. 

(7) In the present case, the report submitted 
by the Inspector did therefore, form part of the 
record. The Rent Controller was justified in 
referring to the same. It does not appear from 
the order-sheet whether any opportunity was 
given to the parties for calling the Inspector to 
be examined in the case. From the manner 
in which the report submitted bv the Inspector 
had been criticised before the Court of Small 
Causes and also before us, it is apparent that 
the report as submitted was not sufficiently 
clear and self-explanatory. This was a case 
where, even if the parties did not choose to call 
the Insoector, the Rent Controller should have 
called the Inspector for clarification and expla¬ 
nation of the different items included in the 
report. As a matter of fact, the report not being 
deemed to be sufficiently clear, the Rent Con¬ 
troller himself had to inspect the premises. We 
have not in the record any note kept by the 
Rent Controller as to the result of his inspec¬ 
tion and inquiry and to what extent he agreed 
with the figures and calculations as made by 
the Inspector. The omission to examine the 
Inspector in the present case has left the court 
in a very unfortunate position. This bv itself 
would have been sufficient to set aside the order 
passed by the Rent Controller and the Court 


of Small Causes and direct re-hearing of the 
matter. 

(8) There is however another point which has 
been raised before us, and that is about the 
inspection held by the Rent Controller himself 
As indicated already, under rule 9 of the Rules 
framed under the West Eengal Premises Rent 
Control (Temporary Provisions) Act, 1950 the 
Controller and the Chief Judge of the Court 
of Small Causes shall follow the procedure laid 
down in the Code of Civil Procedure for the 
regular trial of suits. Under R. 18 of order 18 
of the Code of Civil Procedure, a court may 
at any stage of a suit inspect any property 
or thing concerning which any question may 
arise. The Rent Controller is, therefore entitled 
to hold an inspection. It is, however, well* 
settled that it is not open to a court to base 
its findings solely on the result of local inspec¬ 
tion without giving opportunities to the parties 
to let in counter evidence or to explain what 
is recorded after inspection. Vide — ‘Syed Ah¬ 
med Sahib Shutari v. Magnesite Syndicate 
Ltd.*, 39 Mad 501, and—'Abdul Huq v. Maham- 
maddin*. AIR 1923 Cal 311. There is no provi¬ 
sion for making a memorandum of local in¬ 
spection apart from the record. Vide — 'Ehola 
Nath v. Momina Khatun’, 50 Cal V/ N 682. The 
Judicial Committee had also laid down in — 
‘Kessoji v. G. I. P. Rly. Co.’, 31 Bom 381 that 
a Judge is not entitled to put his own view 
or impression after inspection of a place because 
the Judge is not available for cross-examination 
as to the opinion which may be recorded. The 
Judge can only make notes of inspection which 
he finds on inspection and the notes should be 
confined to the facts observed without recording' 
impressions or opinions. 

(9) In the present case, as already stated, the 
parties had no opportunity of knowing the re¬ 
sult of the inspection by the Rent Controller 
as no note whatsoever was kept by him. This 
was not proper. On this ground also, the deci¬ 
sion reached by the Rent Controller, as modi¬ 
fied by the Court of Small Causes, must be 
set aside. 

(10) Before we leave this case, it is necessary 
that we should point out that while settling 
the standard rent of a premises, the court has 
got to exercise a judicial discretion and take 
all relevant matters into consideration. The 
average rent which is paid for similar premises 
in the locality is considered to be a good guide. 
Such average rate of rent is generally stated 
with reference to the average rate for covered 
floor space. In determining the average floor 
space in what manner the portions used as 
passages, water closets or servants quarters etc. 
are to be taken into consideration varies accord¬ 
ing to the particular location of the premises 
or the nature of the building. There may be! 
one standard for an area like the Chowringhee. 
another for a purely residential quarter where 
small houses are in demand and still another 
for business quarters like the Burra Bazar area. 
In the present case, the Inspector’s report gives 
no indication as to what had been in his mind 
in determining the average rate for units of 
floor area of the two different portions of the 
premises which were being compared for 
assessing and determining the standard rent. 
One has accordingly to be very careful in de¬ 
termining the average rate of rent for similar 
premises as very seldom two premises are 
exactly similar. It is to this matter that the 
Rent Controller and the Court of Small Causes 
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•should direct their attention specifically when 
fixine the standard rent which is fair and in 
accordance with the principles laid down by 
tne West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act, 1950. 

(11) This Rule is accordingly made absolute. 
The orders passed by the Court of Small Causes 
and the Rent Controller are set aside. The 
case will go back before the Rent Controller 
for proceeding according to law from the stage 
after the submission of the report by the In¬ 
spector. This may be placed before the Rent 
Controller other than the particular officer who 
has already expressed his views at the previous 

Sta (11) There will be no order as to costs in this 
Court. 

(13) GUHA J.: I agree 


Calcutta l 


C/K.S. 


Rule made absolute. 


A.I.R. 1953 CALCUTTA 179 (Vol. 40, C. N. 57) 
(FULL BENCH) 
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Sm. Nihar Kumari Debi and others. Appel¬ 
lants v. Commissioner of Police, Respondent. 

A. F. O. O. No. 47 of 1951, D/- 10-9-1952, 
from judgment of Bose J., D/- 2-2-1951. 

(a) Specific Relief Act (1877), S. 45 — 

Application for orders under S. 45 and writs of 
Mandamus dismissed by Single Judge of High 
Court — Appeal lies — 57 Cal WN 25 (SB), 
Rel. on. (Para 2) 

Anno: S. R. Act, S. 45 N. 1. 

(b) Specific Relief Act (1877), S. 46 — Appli¬ 
cation under S. 45 — Affidavit — Requirements. 

(Per Majority, S. R. Das Gupta J. Con¬ 
tra): Plots of land were purchased in the 
names of three ladies. In the application 
under S. 45 the applicants were the three 
ladies and one G. The only affidavit by 
which it was supported was an affidavit of 
G. Subsequently the three ladies and G 
affirmed a joint affidavit in which the 
ladies stated that the allegations contained 
in the petition were true. 

Held that the application was not pro¬ 
perly affirmed and must fail for that rea¬ 
son. It may be that when there are a 
number of applicants who have a common 
interest and have suffered a common 
injury, an affidavit of one of them will 
be sufficient, but it was impossible to 
I^Gasa person intere sted or injured. 

was not . founde d on the 
affidavit of the person injured. The subse- 

thP "v. ^e ladies, affirmed after 

had been issued > could be of 
no assistance. / Par3 

Anno: S. R. Act, S. 46 N. 1. V J 

(c) Constitution of India, Art 226 _ Annli- 

-5? mentioning Art. 226' in cause title 
and asking for writ of mandamus. 

thJ h maf a £ plic V ati0 "* ha ? been instituted in 
for wnts of mandamus, and not 

for writs in the nature of mandamus: 

iu 5f’ d tl j at the High Court should not be 
^ stld ® d ,. in ,. not treating the application as 

„ und ® r Art - 2 26 on such 
technical ground. The application was in 
substance an application under Art r,t 
the Constitution Merely because' in fbi 

cause title Art as ha/not K Seeifl! 


cally mentioned and the proper writ or 
direction had not been prayed for it would 
not be said that the application was not 
one under Art. 226. AIK l l J51 SC 41. Foil. 

(Paras 10, 25) 

(d) Municipalities — Calcutta Municipal Act 
(3 of 1923), S. 391 — Sanction for construction 
of cinema house and also to use it as cinema 
house. 

(Per Chakravartti C. J.. Das. Banerjee 
and K. C. Das Gupta, JJ.): The applicants 
wanted not only sanction for the construc¬ 
tion of a cinema building but also sanction 
to use it as a cinema house: 

Held that the case for a sanction to use 
the building, when constructed, as a cinema 
house was wholly untenable. That sanc¬ 
tion could be given under S. 391 and could 
be asked for only after the building had 
been constructed, when its suitability for 
use as cinema house and the propriety of 
allowing any one to keep open a place of 
amusement and public resort at the site 
and locality concerned could be considered. 
The section does not contemplate a license 
in advance of even the construction of the 
building which will be used as a cinema 
house. (Para 12) 

P. P. Ginwalla, for Appellants; K. K. Basu, 
for Corporation of Caicutta, Advocate General of 
West Bengal with A. K. Sen. for Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 
(’51) AIR 1951 SC 41: (ILR (1951) Hyd 461) 25 
(’52) A. O.O. No. 77 of 1951, D/- 10-9-1952: 

(57 Cal WN 25 SB) 2 

CHAKRAVARTTI C. J.: This is an appeal from 
a judgment and order of Bose J.. dated 2nd 
February 1951 by which the learned Judge 
dismissed an application made by the appel¬ 
lants for certain orders under S. 45, Specific 
Relief Act and writs of Mandamus against the 
Commissioner of Police, Calcutta and the Cor¬ 
poration of Calcutta. 

(2) It has been held in the case of — Chair¬ 
man. Budge Budge Municipality v. Mangru Mia’, 
A. O. O. No. 77 of 1951 which was heard along 
with this case, that an appeal lies. Of the two 
respondents in the appeal, the appellants aban¬ 
doned their case against the Commissioner of 
Police. Only the case against the Corporation 
of Calcutta therefore requires to be considered. 

(3) Briefly stated, the facts are that two 
plots of land, situated at the junction of 
Ganahata Road and Ekdalia Road, were pur¬ 
chased m the names of three ladies, Nihar 

n U ^ ar \ir? ebl ;u Sunayana Debi and Smriti Kana 
DeDi Who the actual purchasers were, whe- 

iP®* ladl fl themselves or they and Ganga 

Gobinda Mukherjee, the husband of Smriti 

£ an . a ° r the . joint family, it is not very clear. 
5l fc tha * aa l * aft *r the purchase of the 
plots, Ganga Gobinda approached the Commis¬ 
sioner of Police for permission or a license to 
budd a cinema house on the site and after a 
third contiguous plot had been purchased in 
order to satisfy the requirements of the Traffic 
Regulations of the Police, the Commissioner 
; rn ?u d Ganga Gobinda on 6th February 1945 
that there was no objection from the Police 
point of view to the construction of a cinema 
house on the proposed site. It appears that 
tne th!rd piot also was purchased in the names 
or the three ladies. About three weeks before 
the Commissioner of Police gave his approval 
on 14th January 1945, the three ladies, as the 
recorded owners of the plots, applied to the 
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Corporation of Calcutta for sanction for the 
construction of a cinema house on the lands 
and submitted building plans along with their 
application. 

Soon, however, some opposition to the project 
trom a certain section of the inhabitants of the 
locality began to assert itself. The Corporation 
did not dispose of the application anu at one 
stage had some local enquiries made by some 
of its Councillors. In the meantime, supporters 
and opponents of the project appear to have 
both been active. About three years passed in 
that way and on 14th August 1943, the Com¬ 
missioner of Police withdrew the permission 
given by him on the grounds that the area had 
by then become a residential locality and that 
someone other than those who were applicants 
before the Corporation had applied for the 
permission of the Police. The Corporation has 
not yet given its sanction. 

(4) The application out of which the present 
appeal arises was made on 4th July 1950. The 
applicants were the three ladies and Ganga 
Gobinda Mukherjee and they alleged that al¬ 
though the plans submitted by them substan¬ 
tially complied with all building rules and regu¬ 
lations and although the construction of a 
cinema house at the proposed site was recom¬ 
mended by the Councillors who had made a 
local inspection and although sanction was 
recommended by the Corporation's own Law 
Officer, the Corporation was withholding sanc¬ 
tion illegally and arbitrarily. It was also alleged 
that the area concerned was a commercial area 
and the majority of the local residents were 
enthusiastic supporters of the project. It is un¬ 
necessary to refer to the allegations made 
against the Commissioner of Police. 

(5) The application was headed “In the mat¬ 
ter of the Specific Relief Act (1 of 1377) and 
In the Matter of Writs of Mandamus/’ The 
only affidavit by which it was supported was 
an affidavit of Ganga Gobinda Mukherjee. The 
prayers, so far as the Corporation was con¬ 
cerned, were for an order that the Corporation 
do grant forthwith sanction to build the cinema 
house on the site selected for the purpose and 
for a writ of mandamus, directing the perfor¬ 
mance of the said Act. 

(6) On 21st August 1950, the three ladies and 
Ganga Gobinda Mukherjee affirmed a joint 
affidavit in which the ladies stated that the 
allegations contained in the petition were true 
and that their fundamental right to carry on a 
cinema business and to raise a building and 
obtain necessary licenses and/or sanction there¬ 
for had been infringed. 

(7) Bose J. overruled some of the technical 
objections raised on behalf of the Corporation, 
but gave effect to two. He held that the ap¬ 
plication, as an application under the Specific 
Relief Act. was bound to fail, because it had 
not originally been affirmed by the three ladies 
at all and even subsequently it had not been 
properly affirmed by them. The learned Judge 
treated the affidavit of Ganga Gobinda as to no 
consequence, as he was merely an agent of the 
persons interested in the property. He also up¬ 
held the objection that 1*e application could 
not be treated as an application under Art. 223 
of the Constitution and could not be allowed 
to be converted co an application under that 
Article so as t > jvoid the defect of the absence 
of nrooer affidavits. 

(8) On the merits, the learned Judge held that 
so far as sanction for the construction of the 

k 


building was concerned, the application was 
unnecessary, since under Rule 58 of Schedule 17 
of the Calcutta Municipal Act, sanction could 
be assumed to have been given and so far as 
sanction to run a cinema house was concerned 
the application was premature, since no such 
sanction could be given before the building was 
constructed. 

(9) I am inclined to agree with the learned 
Judge that the application, as an application 
under the Specific Relief Act, was not properly 
affirmed and must fail for that reason alone. 
Section 46, Specific Relief Act provides that 

“every application under S. 45 must be founded 

on an alfidavit of the person injured.” 

It may be that when there are a number of 
applicants who have a common interest and 
have suiTered a common injury, an affidavit of 
one of them will be suiTicient, but it is impos¬ 
sible to regard Ganga Gobinda as a person in¬ 
terested or injured. The lands, as I have al¬ 
ready said, were purchased in the names of 
the ladies. In all dealings with the Corpora¬ 
tion, it was they who were put forward as the 
persons who wanted sanction to construct a 
cinema house. Even in the solicitor’s letter of 
27th May 1947. the ladies are referred to as 
the persons “desirous of erecting a cinema 
house.” It is true that an application for a 
building sanction could only be made by the 
recorded owner of the land, but in his letter 
the solicitor is not speaking merely of sanction 
to erect a building but also of a license to 
run a cinema house. It is. therefore, difficult 
to proceed, on the materials on record, on any 
other basis than that the ladies were the real 
and only owners. 

It is again true that para. 3 of the applica¬ 
tion says that the “petitioners”, including there¬ 
by Ganga Gobinda, purchased the lands, but 
it is impossible to attach any value to that 
statement, since para. 8 of the application states 
that the “petitioners, being the recorded owners 
of the plots, applied”, although Ganga Govinda 
is admittedly not a recorded owner. In view 
of these confused statements, it seems reason¬ 
able to hold that whenever the word “peti¬ 
tioners” is used in the application, only the 
three ladies are meant and when para. 4 states 
that Ganga Gobinda approached the Commis¬ 
sioner of Police as the agent of the petitioners, 
it is meant that he did so as an agent of the 
ladies. In any event, it is impossible to feel 
satisfied that the application is founded on the 
affidavit of the person injured. The subsequent 
affidavit of the ladies, affirmed after the ‘Rule 
nisi’ had been issued, can be of no assistance 
to the appellants. It is also not. as the learned 
Judge has pointed out, a proper verification. 

(10) I would not, however, decline to treat 
the application as an application under Art. 
226. It is true that the Article is not mention¬ 
ed and what is asked for is a writ of mandamus 
which is not exactly what Art. 226 provides for 
and which the Court has no power otherwise 
to issue at all. But I think what was intended 
to ask for was a writ in the nature of manda¬ 
mus under Art. 226. It is proper to remember 
that the application was made early in July 
1950. only five months after the Constitution 
had come into force and in those circumstances 
allowance mav legitimately be made for in¬ 
complete familiarity with a new enactment. If 
the appellants had a good case on the merits. 
I would not throw out their application for the 
formal defect. 
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(11) But the appellants, it appears to me, 
have no case on tne merits. The materials in 
the paper-book make it perfectly clear that the 
whole trouble was caused, because the appel¬ 
lants would not do one thing at a time, but 
wanted two things to be done together. It is 
useless for them to say that they made a pro¬ 
per application for sanction for the construction 
of a building and submitted a proper plan 
and yet the Corporation was perversely delay¬ 
ing the sanction. They wanted not only sanc¬ 
tion for the construction of a cinema building 
but also sanction to use it as a cinema house 
and it was because of the second demand that 
complications arose. The whole purport of the 
letter from the appellants’ solicitor to which 
I have already referred is to make out a case 
for running the proposed building as a cinema 
house and he leaves nothing in doubt when 
he says that his clients are “perfectly willing 
to accept the license with all reasonable safe¬ 
guards as to the prevention of pubic nuisance 
or otherwise”. It must be said that the Corpo¬ 
ration also was considering the question of 
licensing the building as a cinema house, but 
it can plead at least this much as an excuse 
that it was invited to do so. Its affidavit-in- 
opposition, however, discloses what strange and 
apparently not very straightforward reasons 
sometimes influence its decisions, for it quotes 
an order of the Administrative Officer in which 
that officer is saying that no sanction for build¬ 
ing cinema houses will be granted, because 
such sanction must inevitably lead to the pur¬ 
chase of steel in the black market. However, 
it is abundantly clear from the letters of the 
appellants, from the notes of the Corporation’s 
Law Officer and from the proceedings of the 
meeting of the Corporation held on 23rd July 
1947 that both parties were thinking not of the 
building, as such, but of the use of the building 
as a cinema house. 

(12) In my opinion, the learned Judge has 
taken the correct view, both as to the sanction 
for the building and the sanction for using the 
building as a cinema house. If the appellants 
wanted only to construct the building which 
they asked for sanction to build, they could 
take the sanction as granted as soon as fifteen 
days elapsed without the Corporation either 
granting or refusing sanction. On that point, 
the provisions of Rule 58 of Sch. 17 to the Act 
Si ear * There is therefore no reason why 
the Court should make a superfluous order, 
directing the Corporation to do something which 
need not be done. The case for a sanction to 
use the building, when constructed, as a cinema 
house is wholly untenable at the present stage. 
I hat sanction can be given under S. 391 and 
can be asked for only after the building has 
been constructed, when its suitability for use 
as cinema house and the propriety of allowing 
any one to keep open a place of amusement and 
pubhc resort at the site and locality concerned 

P mnli C ° n v ldered -- Th f section d0es not con- 
tem p late a license m advance of even the con¬ 
struction of the building which will be used as 
L®"™ 3 hous . e - « is not difficult to under- 

, anxiet y of the appellants to assure 

0f ^ b f rty t0 run the as a 

ouierna house before incurring the heavy ex- 

r - e + ° f lts construct i° n - But the Court 

S i eiie , ve them ° f that an - 

^ nd i * orC£ L the hands of the Corporation 
2*2 “ the license cannot possibly be 
given , at the present stage. 


I agree with 


(13) For the reasons given above, this appeal 
fails and is dismissed with costs. 

(14) DAS J.: I agree. 

(15) BANERJEE J.: I agree. 

(16) K. C. DAS GUPTA J.: 
my Lord the Chief Justice. 

(17) S. R. DAS GUPTA J.: On the merits 
this appeal, in my opinion, should be allowed 
as against the Corporation of Calcutta. The 
appellants have not pressed their appeal as 
against the Commissioner of Police. 

(18) The case of the appellants, so far as 
it is relevant for the present appeal, as made 
in their petition filed in the Court below is as 
follows: Petitioners 1 to 3 are the wives of 
Subodh Kumar Mukherjee, Amarendra Mukher- 
jee and Ganga Gobinda Mukherjee respectively 
Petitioner 4 is the said Ganga Gobinda Mukher¬ 
jee. The said Subodh Kumar. Amarendra and 
Ganga Gobindo are brothers and they along 
with their said wives are members of a family. 
Sometime in January 1940 it was agreed be¬ 
tween the petitioners and the members of their 
family that a Cinema house would be started 
within the municipal limits of Calcutta and for 
that purpose plots of land would be purchased 
in the names of petitioners 1, 2 and 3 and the 
necessary licence would be taken in the name 
of petitioner 4. Pursuant to the said agreement 
the petitioners purchased two plots of land ^t 
the junction of Gariahat Road and Ekdalia 
Road, Calcutta. The petitioners being the re¬ 
corded owners of the said plots duly applied 
and submitted a plan on 14-1-45 to the Corpo¬ 
ration of Calcutta for sanction to erect the 
Cinema House and substantially complied with 
all building rules and regulations. 

The Corporation of Calcutta visited the site 
twice through their Chief Executive Officer and 
referred the matter to their Estates and 
General Purposes Committee consisting of 
several commissioners who also visited the site 
on 25-1-47 and gave recommendation for sanc¬ 
tion by their reports dated 4-2-47 and 13-2-47 
respectively. Despite the said recommendation 
the matter was referred to the Chief Law offi¬ 
cer for opinion who also recommended such 
sanction. Thereafter although repeated de¬ 
mands were made by the petitioners through 
their agent the said Ganga Gobindo Mukherjee 
the Corporation by their dilatory and arbitrary 
methods arbitrarily withheld the sanction up 
to date. In the premises the petitioners have 
been injured in their rights ‘inter alia* to build 
the aforesaid Cinema House. The acts com¬ 
plained of consisted‘inter alia’of the withholding 
of the sanction by the Corporation of Calcutta 
to build the Cinema house. The petitioners, 
therefore, prayed amongst others for an order 
that the Corporation of Calcutta do grant forth- 
with sanction to build the Cinema house on the 
site selected and for an order that writs of 
mandamus do issue directing the performance 
of the said Act. 

wi. (1 «.L In fl, a j S u er J.° the said P^ton an afflda- 
vit was filed by Dinesh Chandra Banerjee. Citv 
Architect. The Corporation of Calcutta, as it 
appears from the said affidavit made different 
5“®?: . In the flrs * Place, it is said that the 

5 r^H IS f ,0n 1 *° e 5? ct ? Cinem a house cannot be 
granted unless the site is considered to be suit- 
aoie. m the next place it is said that the mat- 

PHn!«c P p Ced t ?®. fore t*L e Estates and General 
hv^nit , Comnutt ee- The site was inspected 
by only two members of the Committee and 


ib “ Calcutta Xihar Kumari v. Commr. of Police (FB) (S. li. Das Gupta J.) A. I. R 


their report was placed before the Estates and 
General Purposes Committee. A dispute having 
been raised as to the authority of the said Com¬ 
mittee to deal with the matter the said Com¬ 
mittee on 13th March 1947 referred the matter 
to the Corporation for their decision. The Cor¬ 
poration having considered the opinion of the 
Chief Law Officer referred the matter to the 
then Chief Executive Officer requesting him to 
deal with it according to law. 

Then it is said that the said plan contravened 
important building rules and regulations as laid 
down in the Calcutta Municipal Act and/ or 
rules and regulations made thereunder. There¬ 
after it is stated that in view of the objection 
to the construction of a Cinema house having 
been received by the Corporation from a large 
number of local residents it could not come 
to a final decision as to the suitability of the 
site for construction of a Cinema house at the 
place. Lastly it is urged that the then Chief 
Executive OiTicer was considering the various 
objections received from local residents and be¬ 
fore he came to a final decision the papers and 
files were called for by the Administrative 
Officer and the Administrative Officer, in view 
of the Government prohibiting grant of permit 
for cement or steel for construction of Cinema 
House and as the site was unsuitable, kept the 
matter pending for further consideration. Then 
the deponent makes a surprising statement in 
his said affidavit which does little credit either 
to himself or to the Administrative Officer or to 
the Corporation. He quotes an order of the 
Administrative Officer regarding sanction of a 
Cinema house made in another case in which 
it is stated that there is a current order of the 
Government under which no permit for cement 
or steel would be given and 

“under the circumstances sanction of a build¬ 
ing plan must inevitably result in the party’s 

purchasing cement and steel from the black 

market to construct their building.” 

This is in substance the defence taken by the 
Corporation. 

(20) It is evident that the conduct of the 
Corporation in dealing with the matter in ques¬ 
tion has not only been contrary to the provisions 
of the Municipal Act and the rules framed 
thereunder but also high handed and arbitrary. 
The Corporation has contravened the provi¬ 
sions of the Calcutta Municipal Act and the 
rules made thereunder. It has in dealing with 
the matter allowed itself to be influenced by 
extraneous consideration which it had no right 
to do. It has kept the matter pending since 
January 1945 i.e. for long seven years without 
giving any decision either way. The rules 
framed under the Calcutta Municipal Act have 
made provisions for expeditious disposal of all 
applications for sanction of building plans. The 
Corporation in this case does not seem to have 
paid the slightest attention to the same. Under 
rule 52 of Sch. 17 every person who intends to 
erect a new building is required to send to 
the Corporation an application for that purpose 
together with a site plan, plan of the building, 
separate plans of each floors, elevations and 
sections and specification of the ward. Rule 56 
provides that all informations and documents 
which may be required and all objections which 
may be found necessary to make shall be re¬ 
quired and made in one requisition and the 
applicant shall be aoprised thereof at the earliest 
possible date. In fact sub-rule (2) of the said 


rule specifies a period of 15 days after receipt 
of the application under Rule 52 within which 
the Corporation may require the applicant to 
furnish him with any information on matters 
referred to in that rule or any document pre¬ 
scribed by that rule or to satisfy them with any 
objection that may have been taken under Rule 
56. 

Under sub-rule (3) of Rule 56 it is provided 
that if any further information or document 
becomes necessary the same must also be ask¬ 
ed for within 15 days from the receipt of the 
original information and document. Rule 57 
provides as follows: 

57.(1) within fifteen days after the receipt 
of any application made under Rule 52 for 
permission to execute any work or of any 
information or documents or further informa¬ 
tion or documents required under this sche¬ 
dule, or within fifteen days after the Corpo¬ 
ration have been satisfied that there are no 
objections which may lawfully be taken to 
the grant of permission to execute the work, 
the Corporation shall, by written order, 
either— 

(a) grant permission conditionally or uncon¬ 
ditionally to execute the work, or 

(b) refuse, on one or more of the grounds 
mentioned in Rule 59 or Rule 63, as the 
case may be, to grant such permission. 

(2) When the Corporation grant permission 
conditionally under cl. (a) of sub-rule (1), 
they may in regard thereto impose such con¬ 
ditions, consistent with this Act, as they may 
think fit. 

(3) Notwithstanding anything contained in 
sub-rules (1) and (2), in any case in which 
it appears to the Corporation that any pub¬ 
lic improvements which may render neces¬ 
sary the acquisition of the site of a proposed 
building or any part thereof are desirable 
and expedient they may withhold sanction 
to the building plans submitted in respect of 
such building for a period not exceeding 
three months from the date of such sub¬ 
mission. 

This rule makes it incumbent on the Corpo¬ 
ration either to grant or refuse permission as 
the case may be by a written order within 
the period mentioned therein. The provisions 
made in the said rule are mandatory. It is 
true that Rule 58 of the said schedule provides 
that if within the period prescribed by Rule 57 
the Corporation has neither granted nor re¬ 
fused permission such permission shall be 
deemed to have been granted and the applicant 
may proceed to execute the work but not so as 
to contravene any of the provisions of this Act 
or any of the rules or bye-laws made thereunder. 
But the said rule only permits the applicant 
to proceed with the construction but at his own 
risk, that is to say, he must not violate any of 
the provisions of the Act or the rules or bye¬ 
laws made thereunder. The mandatory provi¬ 
sions of Rule 57 still remain and under the 
said rule it is incumbent on the Corporation to 
give its decision within the period mentioned. 
Rule 58 does not in any way affect the obliga¬ 
tions imposed on the Corporation bv Rule 57 
and if the Corporation fails to discharge that 
obligation the same can be enforced in a Court 
of law. 

(21) The only grounds on which the Corpo¬ 
ration may refuse sanction to erect a building 
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are those contained in Rules 59 and 63 of 
Sch. 17 of the Act, which are as follows: 

59 The only grounds on which permission to 
erect a new building (other than a hut) may 
be refused are the following, namely: 

( 1 ) that the work, or any of the particulars 
comprised in the site-plan, building-plans, 
elevations, sections or specifications would 
contravene some specific provision of this Act 
or some specific order, rule or by-law made 
thereunder. 

( 2 ) that the application for such permission 
does not contain the particulars or is not pre¬ 
pared in the manner prescribed in this sche¬ 
dule, 

(3) that, in the case of a new building 
(other than a hut) falling within the street 
alignment or building-line of the public street 
projected under S. 63 of the Calcutta Improve¬ 
ment Act, 1911, the permission of the Chair¬ 
man of the Board of Trustees for the Im¬ 
provement of Calcutta has not been obtained. 

(4) that any of the documents referred to 
in Rule 52 have not been signed as prescribed 
in rule 54; 

(5) that any information or documents re¬ 
quired by the Corporation under this schedule 
have not been duly furnished: or 

( 6 ) that the applicant has not satisfied the 
Corporation in regard to any objections which 
may have been taken under these rules to 
the grant of the said permission. 

63. Notwithstanding anything contained in 
Rule 59— 

<a) if any street shown in the site-plan is 
an intended private street, the Corpora¬ 
tion may, in their discretion, refuse to 
grant permission to erect a masonry 
building or to convert one or more huts 
or temporary structures into a masonry 
building until the street is commenced or 
completed, and 

<b) the Corporation may, for special reasons 
grant permission to erect a masonry 
building, or to convert one or more huts 
or temporary structures into a masonry 
building, or any site without reference 
to its position in relation to any street. 
Thus the Corporation has no jurisdiction to 
take into consideration any other matter—be it 
the objections raised by the residents of the 
locality or the possibility of the party purchasing 
cement and steel from black market to con¬ 
struct the building. Those are extraneous 
matters which the Corporation has no right to 
take into consideration in deciding whether 
sanction should be given or refused to construct 
a building Again the Corporation, as I have 
already indicated, must act promptly in the 
matter of granting or withholding such licence 
It cannot keep matters pending beyond the 
periods mentioned and certainly not for a period 
of seven years as in this case. It must decide 
one way or other and communicate its decision 
in writing. In my opinion, therefore, the Cor- 
of p alcutla has behaved in a manner 

{JS w H Warrant ; d by , and should 
he set right by an order of the Court. 

1 shal ? now deal with the preliminary 
3gainSt the a PP ella nt by the 

^^requ^ement of S. 46, Specific SefT? 

5 een nH W?* wSh * Refuse, 1 £& 
nnnw 4 f£l ? and 3 *. who are the owners of the 
properties in question and as such are the per¬ 


sons injured have net affirmed the affidavit on 
which the application is founded. Bose J. has 
accepted that contention and has dismissed the 
application on that ground. 

(23) As against that contention it has been 
urged on benalf of the appellants that the peti¬ 
tion filed in this case has been verified by an 
affidavit of one of the petitioners being peti¬ 
tioner 4 Ganga Gobindc Muknerjee and Ganga 
Gobindo Mukherjee is one of the owners of the 
properties in question which has been purchased 
in the names of petitioners 1 & 2 and 3 and 
therefore is a person who has been injured with¬ 
in the meaning of S. 46, Specific Relief Act. 

(24) Thus the questions which arise for our 
consideration are: (1) Is the petitioner Ganga 
Gobindo Mukherjee a person injured within 
the meaning of S. 46. Specific Relief Act; (2) 
even if that be so. is the affidavit of Ganga 
Gobindo alone on which the present petition is 
founded sufficient for the purpose of the said 
section? As I have already indicated, the petnrs.’ 
case as made in their petition ‘inter alia’ 
is that it was agreed by and between the peti¬ 
tioners and the members of their family that 
the plots in question would be purchased in 
the names of petitioners 1. 2 and 3 and in para 

1 of the petition a pedigree of the petitioners’ 
family has been set out which shows that peti¬ 
tioner 1 is the wife of one Subodh Mukherjee, 
uncle of the said Ganga Gobindo, petitioner 2 
is the wife of one Amarendra Nath Mukherjee, 
brother of the said Gobindo Mukherjee and 
petitioner 3 is the wife of the said Ganga Go¬ 
bindo Mukherjee himself. Thus it appears that 
the said brother and uncle of Ganga Gobindo 
and Ganga Gobindo himself are also the owners 
of the said property although purchased in the 
names of petitioners 1 to 3. 

It is true that the petition has been somewhat 
clumsily drawn and in paras. 3 and 8 it is 
stated that the petitioners purchased the plot 
and that the petitioners are the recorded owners, 
but from the averments made in paras. 1 and 

2 it appears that the real position was that the 

purchases were made in the names of petitioners 
1, 2 and 3 although all the members of the fa¬ 
mily were the owners thereof and in any event 
the petitioner Ganga Gobindo is one of such 
owners. If that be so, then in my opinion, 
Ganga Gobindo is a person who is injured by 
the conduct of the Corporation. It has been 
urged before us by the Advocate General that 
it is only the persons who are the recorded 
owners i.e. whose names are registered in re¬ 
cords of the Corporation as owners, who can be 
said to be persons injured and the real owners 
whose names are not so recorded cannot be 
said to be such persons. I am unable to accept 
that contention. In my opinion the person who 
ls the real owner of a property in respect of 
which sanction has been withheld by the Cor¬ 
poration is as much a person injured, if not 
trie only person injured, as the person whose 
name is recorded as the owner with the Cor¬ 
poration. • 

thll r he rec ° rded ? wn er is only a benamdar 
if?. 1 “" not f ee , h pw it can be said that it 
is ms rights which have been interfered with 

injured. On this point. I 
accept the contention of the appellants. But 
the difficulty of the appellants, if this applica- 
o 10 " be lrealed purely an application under 

; 5 * Specific Relief Act. still remains. In the 
first place the affidavit on which the petition 
is founded is the affidavit of one of the owners 
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In the second place all the persons injured i. e. 

parties t°n thf<f h3V r n0t been ■> oined or made 
panies to this application and that is a more 

serious difficulty in the way of the aoplicants 
Co in n «. C ? a , Pt l r 29 ° f ,iie Rules ot tne High 

Sfic R^iS ' 5 S ,Ch are Rules made u / s - 51 > Spe- 

nrHprwi a! Act ’ ? r0Vldes tiia t unless otherwise 
, afl nnf' f y 1-1116 U under S. 46 of the Act shall 
all not only on the public servant. Corpora- 

:Z, 0, ,K infe r r Co V rt ' but also 011 any person 
L. h lh ' h f. tbe applicant who may be artecled 

cause Thi t0 th be d ° ne 0r forborne . to show 
cause. The other owners of the properties in 

question are certainly persons who may be 

should. b w t le 3Ct t0 a* done and therefore 
should have been served with the Rule This 

" at bavi . ng beei1 do , no 1 am of opinion that on 
,acbn ‘ caI grounds this application as an appli- 

SSSSA s - 45 ' Spec,f,c RelieI Act ' is 

( 2 5) The learned counsel for the appellants 

i? not C mi en f ed bef0r ?. us that this application 
cifir RpH.rZ an . application under S. 45, Spe- 
An 99r ls ,. also an application under 

• 22 £ ? f tbe Constitution. It that is so, then 
the technical rules of procedure which are ap- 

rS a V 3n apphcation under s - Specific 
2 ? Ac v W0 A u * d not be applicable to an appli¬ 
cation under Art. 226 and would not stand in 

!h?c an y r° f 4 * he appellants in getting reliefs on 
t? PP t h ■ 10n - The question therefore is can 

der Art Jft c" *?. an applica, i°n un- 
S "F 1 - 226 ,. of * he Constitution? It aopears 

fi 1 at .. the application has been instituted both 

In the matter of the Specific Relief Act and 

also in In the Matter of Writs of Mandamus ’ 

^ n p ^ ragraph . 19 , of th <? [petition the petitioners 
stated quite clearly that they make the applica- 
ti°n for relief under (a) the Specific Relief Act. 
S-^and (b for relief under the writ of man- 

da ™ us - , Ir lu thei F prayers tbe petitioners ask 
amongst others for an order that the Corpora¬ 
tion do grant forthwith sanction to build ‘he 
Cinema house and they also ask that writs of 
"] ai ? dain c us , do issue directing the performance 

Htl P th h,>t S. aCt ' ,I hU u ? ot only in the cau se 
title but also in the body of the petition and 

in their prayers the petitioners have made it 

clear that they are not only asking for reliefs 

under S. 45 Specific Relief Act but also fo? 

writs of mandamus. 

tvJ 1 T^*ifvf ed ° n i beha,f of the respondents that 
An bavt , not specifically mentioned 

“is also urged that what they 
should have asked for was writs in the nature 
of Mandamus and not writs of mandamus. But 
I do not think we should be justified in not 
trenting the application as an application un- 
der Art. 226 on such technical ground. The 
application is, in substance an application un- 
a ♦ oot 5, Specific Relief Act as well as under 
Art. of the Constitution. Merely because 
in the cause title Art. 226 has not been speci¬ 
fically mentioned and the proper writ or direc- 
tion has not been prayed for, it cannot be said 
application is not one under Art. 226 
of the Constitution. In this connection I would 
refer to the following observations of Mukher- 
jea J. made in the case of — ‘Charanjitlal v. 
Union of India*, AIR 1951 S C 41 at p. 53 while 
dealing with the question of powers of the 
Supreme Court under Art. 32 of the Constitu¬ 
tion. 

“In any way Art. 32 of the Constitution gives 
us very wide discretion in the matter of 



framing our writs to suit the exigencies of 
particular cases, and the application of the 
petitioner cannot be thrown out simply on 
ihe ground that the proper writ or direction 
has not been prayed for.” 

The High Courts, to my mind, possess the same 
powers under Art. 226 and an application can¬ 
not be thrown out simply on the ground that 
proper writ or direction has not been prayed 

(26) I am. therefore, of opinion that the learn¬ 
ed Judge should have treated this applicatioa 
as an application under Art. 226 and allowed 
the same. This appeal as against the Corporation, 
should be allowed. 


A/D.H. 


Order accordingly; 


A.I.R. 1953 CALCUTTA 184 (Vol. 40, C. N. 58)* 
HARRIES C. J. AND G. N. DAS J. 
Ramchandra Sha, Petitioner v. Sachindra. 
Kumar and others, Opposite Parties. 

Civil Rule No. 147 of 1952, D/- 3-3-1952. 

Municipalities — Bengal Municipal Act (XV 
<1.>) of 1932), S. 38 — Rejection of nomination 
paper due to clerical mistake — Result of 
election is necessarily affected. 

Where the nomination paper of a candi¬ 
date is wrongly rejected owing to a 
clerical mistake the effect is that the 
voters are precluded from exercising their 
right to return that person at the election. 

It is difficult to say that in a case like 
this the result of the election is not. 
affected as the petitioner might have been 
one of the successful candidates. One 
must, therefore, infer that the absence of 
a candidate at the election necessarily 
affected the result of the election which 
was held. (Para 3) 

Nani Coomar Chakravarti, for Petitioner; 
Apurbadhan Mukherjee with Gopal Chandra 
Narayan Choudhury, for Opposite Parties. 

DAS J.: This Rule was obtained by the- 
petitioner, Ram Chandra Sha, against an order 
of a Subordinate Judge, Alipore, dismissing his: 
suit for setting aside an election held in Ward 
No. 1 of the Kamarhati Municipality. 

(2) The ground on which the election was 
sought to be set aside was that the nomina¬ 
tion paper filed by the petitioner was wrongly 
rejected. The defect in the nomination papcr 
which was relied on by the learned Subordi¬ 
nate Judge in support of his judgment is that 
against the name of the candidate, the name 
of the proposer and the name of the seconder 
the word “mill** was used instead of word' 
“male**. In the Kamarhati Municipality there 
are only two rolls kept one for male voters 
and another for female voters. There is no 
roll kept in the Kamarhati Municipality of 
•mill” voters. The numbers in the electoral 
roll of the candidate, the proposer and the 
seconder were correctly given. It is obvious 
that the word "mill” was a clerical mistake for 
the word "male”. There could be no doubt 
about the identity of the candidate, of the- 
proposer and of the seconder. The ground 
therefore on which the learned Subordinate 
Judge upheld the rejection of the nomination 
paper cannot be sustained. 

(3) Mr. Apurbadhan Mukherjee appearing 
for the opposite parties contended that under 
S. 38 of the Municipal Act the petitioner has* 
got to show that the result of the election 
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was materially affected by reason of the erro¬ 
neous rejection of the nomination paper of the 
petitioner. Mr. Mukherjee submits that what 
the petitioner is required to do was to submit 
a list of persons who would have voted for 
him. If this were the rule, the result would 
be that the secrecy of the ballot would be 
nfected. When a person's nomination paper 
s rejected the effect is that the voters are 
precluded from exercising their right to 
return that person at the election. It is diffi¬ 
cult to say that in a case like this, the result 
of the. election was not affected, as the peti- 
:ioner might have been one of the successful 
?andidates. In cases like the present, one 
must infer that the absence of a candidate 
it the election necessarily affected the result 
>f the election which was held. I see no force 
in the contention raised by Mr. Mukherjee. 

(4) The result therefore is that this Rule 
must be made absolute. The order of the 
learned Subordinate Judge is set aside and a 
fresh eJectmn in Ward No. 1 of the Kamar- 
hati Municipality should now be held after 
due formalities, as required by the Act, have 
been issued. 

(5) The Rule is accordingly made absolute 
with costs. 

(6) HARRIES C. J.: I agree. 

B/D.R.R. Rule mac j e absolute. 

AIR. 1953 CALCUTTA 185 (Vol. 40, C. N. 59) 
K. C. CHUNDER AND P. N. MOOKERJEE JJ 

| a niT\, N D Sendra u B ^ a Be* 1 and o^ers, Appel- 
Kts. Provash Chandra and others, Respon- 

A. F. O. D. No. 248 of 1936, D/- 29-1-1952 

O. 1, * 3 an* O. 3, R. 3 

MS 

common question of law or fact" and 
also "the same act or transaction nr iht 

w°hl h aC,S in 

£5 -- s w ~- 

requ^itSas' to^here "bein'. 
series 3 "of , or * ra ? saction . or the saml 

Iar?o e isnes h s at as h th P SU if Wa H bad for multi- 
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same day or that all the separate Accounts 
were really separate accounts of the same 
parent touzi would not materially alter 
the position and would not be sufficient 
to supply the requisite ‘nexus’ for holding 
that the acts or transactions evidenced by 
these payments formed one or the same 
series of acts or transactions or that these 
payments were parts of one or the same 
act or transaction. (Para 8) 

Anno: C. P. C., O. 2 R. 3 N. 1, 3, 13. 

Sitaram Banerji, Jajneshwar Majumdar- 
with Mihir Kumar Sarkar, for Appellants; 
Rabindra Nath Bhattacharjya, Benoyendra 
Deb Rai Mahassai. Pannaial Chatterji, for Dy. 
Regr. and Amiya Chandra Mukherji, for Res¬ 
pondents. 

REFERENCES: Courtwise/Chronological/ Para.* 
(18) 45 Cal 111: (AIR 1918 Cal 858) 5 

(’28) 55 Cal 164: (AIR 1928 Cal 199) 5 

( 47) 51 Cal WN 295: (AIR 1947 Cal 374) 5, 7 
(’50) AIR 1950 Cal 479 5 

(’51) Civil Revn. Case No. 1134 of 1950, 

D/- 16-5-1951 (Cal) & 

P. N. MOOKERJEE J.: The principal point 
that arises for consideration in this appeal is 
whether the suit in the present instance is 
bad on the ground of multifariousness, that is. 
misjoinder of parties and causes of action and 
is liable to be dismissed on that ground. The 
learned Subordinate Judge framed several 
issues in this case but the only effective deci¬ 
sion that he has given is on the issue of multi¬ 
fariousness and he has dismissed the suit on 
that ground expressly stating that it was un¬ 
necessary for him in the circumstances of this 
case to "discuss” the other issues. In our 
opinion, the learned Subordinate Judge is right, 
in his decision that the suit is bad on account 
of inultifanousness and, accordingly, this 
appeal is liable to be dismissed subject to the 
observations which will be made below The 
reasons for our view will be found in the dis¬ 
cussions which will presently follow. 

(2) The material facts leading up to the pre¬ 
sent appeal are as follows: The plaintiftL 
appellants were the proprietors of Separate 
Accounts Nos. 314/1 and 314/2/1 of the 

ParPAnJ° UZ f 314 , of the Collectorate of 24 

Nos l to 4 wilt f r h elevant . time - Defendants 
. 4 xr were the Proprietors of Separate 

No 5 n was N th S P t and , l 14/8) Defendant 

P ro P ri etor of Separate Account 

nt°-i L™ / \ De £ ndant No - 6 was the proprietor 

Nos^to 1 N0 ' ? 14/9 * DeSand 

A-£°No 9 jffilfdSBSPR. °io wa p rss 

proprietor of Separate Account No 314/11 

t f WlSSSSst^ 

the present case. of t,me involv ed in 

March T Jdst e 0 f , revemfe 1 foi n th he payment of the- 

Separate AecountlmfJ? ^ year 1932 of the 
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there was a gazette notification for sale of 
those Separate Accounts for default in the 
payment of revenue. On the 27th June 1932, 
sales were held but as there were no bids the 
sales were stopped and on the very same day 
the plaintills applied for permission to make 
deposits of the amounts in default in respect 
of the said Separate Accounts and the Collec¬ 
tor granted them permission to make the 
deposits under S. 9, Revenue Sales Act. The 
total amount thus deposited by the plaintiffs 
was Rs. 4691/14/3 and the present suit was 
•brought on the 26th June 1935 for recovery of 
the said sum of Rs. 4691/14/3 pies with costs 
and interest, the total claim amounting to 
Rs. 5551/7/3 pies. In the suit, all the default¬ 
ing proprietors of the Separate Accounts men¬ 
tioned above were made parties as principal 
defendants and the other co-proprietors of the 
parent Touzi No. 314 were also made parties 
as pro forma defendants and relief in the 
shape of reimbursement and contribution was 
claimed in the suit against the principal 
defendants. The suit was contested by a 
number of defendants amongst the‘defaulting 
proprietors and one of the common defences 
which was raised was that the suit was bad 
on account of multifariousness, that is, mis¬ 
joinder of parties and causes of action. There 
were other defences also to the effect that the 
material allegations made by the plaintifi's 
were not true and, in any event, in the cir¬ 
cumstances of this case, the plaintifis were not 
entitled to re-imbursement or contribution in 
respect of the payments alleged to have been 
made by them. 

(4) The learned Subordinate Judge came to 
the conclusion that the suit was bad for 
multifariousness and, although he made cer¬ 
tain observations with regard to the other 
issues arising on the facts of this particular 
case, he did not, as already stated, "discuss’* 

— and, therefore, did not decide — any of the 
said other issues in the case. Having regard 
to his finding that the suit was bad for multi¬ 
fariousness, the suit was dismissed by the 
learned Subordinate Judge and against that 
decision the present appeal has been taken by 
the plaintiffs. 

(5) On behalf of the appellants, Mr. Banerji 
contended that the learned Subordinate Judge 
was wrong in holding in the circumstances of 
this case that the suit was bad for multi¬ 
fariousness and he submitted that, under the 
provisions of O. 1, R. 3 and O. 2, R. 3, Civil 
P. C., the suit was a good suit and was not hit 
by any defect of multifariousness. Mr. 
Banerji contended that as there was one parent 
Touzi and as it was upon the fact of payment 
made by the plaintiffs that the cause of action 
for the present suit, — though different 
against different defendants, — was based, the 
ingredients necessary for attracting O. 1, R. 3 
and/or O. 2, R. 3, Civil P. C, namely, that 
there must be the same act or transaction or 
the same series of acts or transactions and that 
there must be some common question of law 
or fact involved in the case, were both satisfied 
and the present suit was protected by the said 
provisions against any challenge on the ground 
of defect of multifariousness. Mr. Banerji in 
this connection drew our attention to three 
decisions of this Court reported in — 
•Ramendra Nath v. Brojendra Nath*, 45 Cal 111: 

— ‘Harendra Nath v. Purna Chandra’, 55 Cal 
164, and — ‘Shew Narayan Singh v. Brahma- 
nand Singh’, AIR 1950 Cal 479, and he sub¬ 
mitted on the basis of those decisions that there 


was no defect of multifariousr.ess in the pre¬ 
sent suit. On examining the said decisions, 
however, we find that in all these cases there 
was a common or connecting link—or, as it has 
been put in the case in — ‘Anukul Chandra v. 
Province of Bengal', 51 Cal WN 295, "Some 
nexus” — and on that ground the suits in those 
cases were held to be not bad on the ground 
of multifariousness. In the case of — 
Ramendra Nath v. Brojenra Nath’, 45 Cal 111, 
the common link was the allegation of fraud 
against B. N. Dass. In the case of —‘Harendra 
Nath v. Purna Chandra’, 55 Cal 164, also, there 
was the death of the widow Tarini — out of 
which the plaintiff’s right to relief was alleged 
to have arisen — which supplied the "nexus”. 
In the remaining case, namely, that reported 
in — ‘Shew Narayan Singh v. Brahmananda 
Singh’, AIR 1950 Cal 479, Sen J. who delivered 
the main judgment and discussed the law on 
the question of multifariousness in great detail 
observed at p. 483 of the Report as follows: 

"It is true that the claim against defendant No. 

1 is based on the breach of a contractual 
right while the claim against the other 
defendants is based on the breach of a com¬ 
mon law right, but the right to relief is 
available in respect of both sets of defen¬ 
dants ‘because the contractual right has been 
infringed. If it had not been infringed, no 
question of tort would arise*. In such a case, 
one suit against all is, in my opinion, per¬ 
missible.*’ 

The learned Judge also proceeded to observe at 
page 484 of the Report as follows: 

"The plaintiff has one grievance viz., that the 
contract has been broken and he alleges that 
all the defendants have joined or conspired 
together in causing this breach.” 

It is clear, therefore, that the learned Judge 
relied upon the breach of contract and to some 
extent also upon the allegation of conspiracy 
— as the common link binding all the defen¬ 
dants — in other words, as supplying the 
"nexus” so as to satisfy the tests laid down 
under O. 1, R. 3 and O. 2, R. 3, Civil P. C. 

(6) The only other decision to which any 
reference need be made is a decision of this 
Court in the case of — ‘Nripendra Nath v. Sim 
Nistarini Dassi*, Civil Revn. Case No 1134 of 
1950, D/- 16-5-1951 (Cal), where also the law as 
laid down in O. 1, R. 3 and O. 2, R. 3, Civil 
P. C. was discussed in some detail but in that 
decision too there was one common link found, 
namely, the ‘will* in that case and on that 
ground this Court held that there was the requi¬ 
site ‘nexus* for the purpose of attracting O. 1, 
R. 3 and O. 2, R. 3, Civil P. C. 

(7) It is clear, therefore, that for the aopli- 
calion of the above provisions of the Code there 
must be some "common question of law or 
fact” and also "the same act or transaction or 
the same series of acts or transactions in respect 
of which or out of which the alleged right to 
relief arises. It is clear also on the authorities 
that some common link or ‘nexus* must be found 
in order that the requisite as to there being the 
same act or transaction or the same series 
of acts or transactions may be satisfied. That 
this is so appears plain from what has gone be¬ 
fore and the relevant discussion in —‘Anukul 
Chandra v. Province of Bengal’, 51 Cal WN 295, 
above cited, where the defence plea of multifa¬ 
riousness was upheld. 

(8) In the present case, the defaults were 
separate and made by separate individuals in 
respect of different Separate Accounts. The pay¬ 
ments which were made by the plaintiffs were 
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payments not under S. 14,- because that stage 
had not been reached on the findings of the 
learned Subordinate Judge, - but under S. 9, 
Revenue Sales Act, so that the payments were 
made by the plaintiffs against the several indi¬ 
vidual defaults and in respect of the different 
Separate Accounts separately - in other words, 
the payments made were distinct, separate and 
unconnected with each other. The mere fact 
that all the payments were made on the same 
day or that all these Separate Accounts were 
really separate accounts of the same parent 
Touzi No. 314 would not, in our opinion, 
materially alter the position and would not be 
sufficient to supply the requisite ‘nexus* for 
holding that the acts or transactions evidenced 
by these payments formed one or the same 
series of acts or transactions or that these pay¬ 
ments were parts of one or the same act or 
transaction. In such circumstances, it is not 
possible to give effect to Mr. Banerji’s conten¬ 
tion and, in our view, the learned Subordinate 
Judge was right in deciding the issue of multi¬ 
fariousness against the plaintiffs. 


(9) There is, however, one matter which re¬ 
quires to be noticed at this stage. The learned 
Subordinate Judge gave -the plaintiffs an oppor¬ 
tunity to make an election to proceed against 
some of the defendants so as to avoid the plea 
of misjoinder of parties and causes of action. 
This the plaintiffs refused to do but before us 
Mr. Banerji made a prayer that if the suit was 
liable to be dismissed on the ground of multifa¬ 
riousness, his clients should be given, in the 
particular circumstances of this case, an op¬ 
portunity to make an election to proceed against 
the holder of the residuary share (Defendant 
No. 19) in this suit so far as their claim against 
her was concerned. Having given the matter our 
best consideration, we are inclined, in the cir¬ 
cumstances of this case, to accept Mr. Banerji’s 
prayer. 

(10) We, accordingly, hold that the present 
suit so far as it is constituted against all the 
defendants on record is bad for multifarious- 
ness and is liable to be dismissed on that ground 
out Mr. Banerjee having made the prayer for 
election, as stated above, we grant the prayer 
and we dismiss the suit against all defendants 
except defendant No. 19 and we give leave to 
the plaintiffs to make suitable amendments in 
the court below and proceed with his claim in 

defendant No. 19. Against the 
other defendants, the present suit must be dis- 

jS'S? “ th . e e r , oun d of multifariousness, leav- 
i ng R ,°f^ n to Mr. Banerji’s clients to proceed 
1 • th . em ’ lf th S? are so advised, in separate 
appropriate proceedings in accordance with law. 

nnnnoi to . the above observations, this 

dismissed except with regard to defen- 
dant No. 19 against whom alone the suit will 

™fL P c° Ce fd ln tnal oourt as above indi¬ 
cated. So far as this latter Defendant (No 19) 

, the r case is remanded to the learn- 

the S ^m rd ar ate ^! Jud ^ e f , or a proper hearing of 

with S th! ng to law L and in accordance 

with the directions given above. In the circnm 

wS C be °entitieri Ca t e ’ ^ e . contesting respondents 
wiu oe entitled to their costs of this annpai 

on-set 1 o^hearim^f ™ ere k will > however, be 

b^ o , t hhws ! o„iL,u. aivided “■ uaiiy 

(i2) CHUNDER J.: I agree. 

Order accordingly. 
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Anumati Sadhukhan, Plaintiff-Appellant v. 
Assistant Regional Controller, Procurement, 
Alipur, Defendant-Respondent. 

A. F O. O. Nos. 101 to 105 of 1951, D/- 
27-11-1952. 

(a) Constitution of India, Art. 226 — No 
existing grievance, no writ. 

In an application under Art. 226 the 
High Court is not required to grant a decla¬ 
ration in favour of the applicant unless 
that declaration is necessary for the exer¬ 
cise of the applicant’s rights. If there be 
no existing grievance, no declaration can 
bo given. AIR 1951 SC 41 and AIR 1952 
SC 12, Rel. on. (Paras 6, 7) 

(b) Constitution of India, Art. 19 (1) (g) — 
Unreasonable restriction. 

The fact that the imposition of a con¬ 
trol renders the running of the applicant’s 
rice mills uneconomical cannot be said to 
be an unreasonable restriction of the appel¬ 
lant's fundamental rights within the mean¬ 
ing of Art. 19 (1) (g): AIR 1951 SC 118, 
Disting. (Para 8) 

(c) West Bengal Rice Mills Control Order 
(1949), Para. 15 — Apprehension of abuse of 
power —• Validity of law. 


The fact that the power conferred by 
Para. 15 is liable to be abused is not suffi¬ 
cient to declare it invalid. AIR 1950 SC 
211, Foil. (Para 9) 

S. Das, Benode Behari Haidar, for Appellant; 
Jajneswar Majumdar, Mihir Kumar Sarkar, and 
Smriti Kr. Roy Choudhury, for Respondent. 
REFERENCES: Courtwise/Chronological/ Paras 
(’50) 1950 SCJ 328: (AIR 1950 SC 211: 

52 Cri U 550 SC) 9 

(’51) AIR 1951 SC 118: (ILR (1951) 

Hyd 221) 4 8 

(51) AIR 1951 SC 41: (ILR (1951) Hyd 461) 6 
( 52) 1952 SCR 28: (AIR 1952 SC 12) 7 

LAHIRI J.: In these five appeals the appel¬ 
lants challenge the validity of Para. 15 of the 
West Bengal Rice Mills Control Order, 1949 
The appellants are owners of Rice Mills in 
Baraset Sub-Division in the District of 24 - 
Pergiinas and carry on the business of husking 
paddy By an order, dated 12-10-1950, the Assis¬ 
tant Regional Controller of Procurement, Ali- 

fnT/hf ^, ted . F ern ? lts j? the a PP e Uants restrict- 
l Jl e , tha quantity of paddy to be husked by them 
ana by another order, dated 7 - 12-1950 he 

hp e puthn tha H ^ he K hu . skin S mill owners would 
Sa t ?., husk half of their previously 
permitted quantities upto 14-12-1950 and thnf 

no husking mill should be rtn after that da?e 
without obtaining further orders. 

under Art. 22 6 of 

UDorf thp 1 a U?l ? °, f J ndia and obtained Rules 

curemenl Regl0 . naI Controller of Pro- 

order 16 Haf^J 1P 7°, r r> e 3, Umng him to rcvoke his 
order, dated 7-12-1950, and to forbear from 

fauTe g whv°VVrT 6 - sai l order and also t0 show 
mus shnfL ' ln th i? na .t ure of a Manda- 

Sta? K? \ZnS tity 01 ^ t0 ba 

order ?? S A h °, 1 } ea * d X he Rules set aside tho 

£ s . si 5 tant Regional Controller of 

saTd nr^r i’ da -n d 7 r 12 ' 1950 * holding that the 
ao d ,?5 d f5 ^ as llIe f al j»nd gave liberty to the 
appellants to apply for fresh licenses and 
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directed the Assistant Regional Controller of 
Procurement to deal with the applications ac¬ 
cording to law. Bose J., however, refused to 
issue the writ in the nature of a Mandamus 
directing the Assistant Regional Controller of 
Procurement not to impose any restriction 
upon the quantity of paddy to be husked by 
the appellants and it is against that part of the 
judgment that the appellants have hied the pre¬ 
sent appeals. 

(4) Mr. Das, appearing in support of these 
appeals, has argued that restrictions on the 
quantity of paddy to be husked are imposed 
under Paragraph 15 of the West Bengal Rice 
Mills Control Order, 1949 and that this para¬ 
graph is invalid, inasmuch as it imposes an 
unreasonable restriction on the exercise of 
the appellants’ fundamental right guaranteed 
by Art. 19(1) (G) of the Constitution of India. 
It is argued that the imposition of these re¬ 
strictions would render the running of the ap¬ 
pellants’ rice mills uneconomical and it is 
also argued that the power conferred by 
Paragraph 15 of the West Bengal Rice Mills 
Control Order, 1949, may be abused. Reliance 
has been placed by Mr. Das upon the decision 
of the Supreme Court in the case of — 
‘Chintamon Rao v. State of Madhya Pradesh', 
AIR 1951 SC 118. 

(5) Before dealing with the merits of the 
arguments of Mr. Das, it is necessary to point 
out that by Memo No. 39121 (75) AP/VIT-244 
(51), dated December 27, 1951, issued by the 
Assistant Regional Controller of Procurement, 
it was directed that from that date onwards 
no permits for husking paddy would be neces¬ 
sary. Mr. Das himself placed this notifica¬ 
tion before us and in view of the fact that no 
permits are now necessary for husking paddy 
it must be held that the appellants have at 
present no grievance in respect of their fun¬ 
damental rights. 

(6) Mr. Das has argued that so long as 
Paragraph 15 is there, there is a potential 
threat to the exercise of the appellants* fun¬ 
damental rights. In an application under 
[Art. 226 of the Constitution of India, we are 
.not required to grant a declaration in favour 
of the applicant unless that declaration is 
I necessary for the exercise of the applicant’s 
rights. In the well known case of — ‘Charan- 
;it Lai v. Union of India’, AIR 1951 SC 41 at 
pp. 52-53, Mukherjea J. made the following 
observations with regard to Art. 32 of the 
Constitution of India : 

“To make out a case under this Article it is in¬ 
cumbent upon the petitioner to establish 
not merely that the law complained of is 
beyond the competence of the particular 
legislature . but that it affects or in¬ 

vades his fundamental rights guaranteed by 
the Constitution, of which he could seek en¬ 
forcement by an appropriate writ or order. 
... A proceeding under this Article cannot 
really have any affinity to what is known 
as a declaratory suit.” 

(7) The power of issuing writs granted to 
the High Court by Art. 226 of the Constitu¬ 
tion of India is wider, as the High Court is 
authorised to issue a writ not only for the en¬ 
forcement of fundamental rights but also “for 
any other purpose”; but if the appellants on 
their own showing have no existing grievance, 

I cannot give the declaration asked for. See 
the decision of the Supreme Court in the case 

‘State of Orissa v. Madan Gopal’, 1952 
SCR 28 at p. 33. 
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(8) Turning now to the merits of the ap¬ 
pellants’ arguments, it is to be noticed that in 
the case of — ‘Chintamon Rao v. State of 
Madhya Pradesh’, AIR 1951 SC 118, it was 
decided that a statute which arbitrarily or ex¬ 
cessively interferes with the running of pri¬ 
vate business by a citizen cannot be said to 
contain the element of reasonableness. In that 
case an Act was passed imposing total prohi¬ 
bition on carrying business of bidi manufac¬ 
ture in a particular season and the Supreme 
Court came to the conclusion that this was 
an unreasonable restriction of the applicant’s, 
right under Art. 19(1) (G) of the Constitution 
of India. In the case before us, however, 
there is no total prohibition of the carrying 
on of the appellants’ business. All that is 
sought to be done is to control the husking of 
paddy by issuing permits and the object of 
the imposition of this control is to guard 
against unauthorised movement of paddy and 
rice, smuggling and black-marketing. The 
fact that the imposition of the control has 
rendered the running of the appellants’ mills 
uneconomical cannot, in my opinion, be said 
to be an unreasonable restriction of the ap¬ 
pellants’ fundamental rights. 

(9) Mr. Das has further argued that the 
power conferred by Paragraph 15 of the West 
Bengal Rice Mills Control Order, 1949, is liable 
to be abused, and it must therefore, be held 
to be invalid. On this point the Supreme Court 
held in the case of — ‘Dr. N. B. Khare v. State 
of Delhi’, 1950 SCJ 328 at p. 332 as follows : 

“Abuse of the power given by a law some¬ 
times occurs; but the validity of the law 
cannot be contested because of such an ap¬ 
prehension.” 

(10) In the cases before us, the appellants 
have produced in Court certain permits grant¬ 
ed to the rice mill owners. Mr. Das states that 
these permits are granted under Paragraph 15 
of the West Bengal Rice Mills Control Order, 
1949. Reading Paragraph 15, however, I find 
that there is nothing in it to authorise the 
granting of permits to mill owners. That para¬ 
graph merely authorises the issue of permits 
to persons to whom the husked paddy is to be 
delivered by the owners of the mills who have 
obtained licenses for the running of their mills. 
We are told that this practice of granting per¬ 
mits to mill owners have now been disconti¬ 
nued by the authorities. 

(11) For the reasons given above, I see no 
reason to interfere with the judgment of Bose 
J. These appeals must accordingly fail, but in 
the circumstances of these cases, I think that 
the parties should bear their own costs. The 
cross-objections are not pressed and they are, 
therefore, dismissed without costs. 

(12) G'UHA RAY J.: I agree. 

A/V.S.B. Appeals dismissed. 
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Ramesh Chandra, Plaintiff-Appellant v. 
State of West Bengal, Defendant-Respondent. 
A. F. O. D. No. 70 of 1948, D/- 27-8-1952. 
(a) Indian Independence (Rights, Property 
and Liabilities) Order (1947), Arts. 10 (2) (b) 
and 12(2) — “Liability in respect of action¬ 
able wrong” — Declaration as to illegality of 
order of discharge — Suit by discharged Gov¬ 
ernment servant against Province of Bengal 
dismissed — Appeal— Respondent in appeal. 
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Where the subject-matter of the appeal 
filed after 15-8-47 against the Province of 
Bengal as the sole respondent was the 
right to a declaration that the order of 
discharge of the plaintiff appellant who 
was a Government servant was illegal and 
that the plaintiff must be deemed to be 
still in service and the appeal had arisen 
out of a suit filed before 15-8-47 against 
the respondent. 

Held that the liability of the Province 
of Bengal which was the basis of the plain¬ 
tiff’s claim was a ‘liability in respect of an 
actionable wrong other than breach of 
contract’ as envisaged in Art. 10 ( 2 ), that 
the combined effect of Arts. 12(2) and 10 
(2) (b) was that as from 15-8-47 the Pro¬ 
vince of West Bengal must be deemed to 
have been substituted for the Province of 
Bengal, and since the Constitution, the 
words ‘Province of Bengal’ must be adapt¬ 
ed so as to read ‘State of West Bengal’ 
for the 'Province of West Bengal’ and that, 
therefore, the State of West Bengal must 
be regarded as the sole respondent in the 
appeal. AIR 1951 SC 23 Foil. 

... „ (Paras 19, 20 & 21 ) 

Government of India Act, (1935), S. 
240(1) — “Civil Post under the Crown”. 

All officials and servants of the State 
are servants of the Crown. A Rationing 
Officer, Supply Department, Government 
of Bengal, therefore, holds a civil post un¬ 
der the Crown in India. 

(Para 28) 

Anno: Govt, of India Act, S. 240 N. 1. 

<2 ( ) C LS° ( V ^ rime n- °- ^ Act (1935) - S ‘ 240 

U) (3 > “ P'snmsal mc,ude s discharge. 
nrS! ' V ° rd discharge’ has the same con- 
notation as removal* and should be con- 

? r u m ed ,^ as be deluded within the 
term dismissal. fPara s?) 

Anno: Govt, of India Act, S 240 N 1 

«#8) anTTT^d 

who holds under the Crown” — Expression?! 
uot -1 , Se m£ whether pemfnem or 

S. 241. SC0PC ° f S ‘ 240(1) is not controlled by 

240(lT^nd*thus 

pSu'nV'Sg’til 

mmm 

mmmrn 

destination^ 1011 241 wWch has a different 
Anno: Govt, of India Act, S. 240 n” 55> 


Mere compliance with the Civil Services 
Rules does not justify either a dismissal 
or discharge of a Civil servant where the 
mandatory provisions of S. 240(2) and (3) 
have not been complied with. (Para 57) 
Anno: Govt, of India Act, S. 240 N. 1. 

(f) Specific Relief Act (1877), S. 42 — Dis¬ 
cretion of Court — Court has discretion in 
granting declaratory reliefs — Plaintiff, Gov¬ 
ernment servant, discharged from service 
without complying with S. 240(3), Govt, of 
India Act — Suit for declaration that order of 
discharge was illegal and that plaintiif must 
be deemed to be still in service — On facts of 
case held that no declaration should be made 
— (Government of India Act (1935), S. 240 
(3) ). (Paras 66 and 68 ) 

Anno: Specific Relief Act, S. 42 N. 6 ; Govt, 
of India Act, S. 240 N. 1 . 

Apurba Dhan Mukherji and Tarak Nath 
Roy, for Appellant; H. K. Das, Senior Govt. 
Pleader and Anil Das Gupta, for Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 
( 37) 64 Ind App 40: (AIR 1937 PC 27) 

(’37) 64 Ind App 55: (AIR 1937 ^ ^ ^ ^ 

(•48? 7 3 5 ) Ind App 225: (AIR 1948 ^ 55 ’ 57 ' 70 

r SS <7c 1 t a a , 45 ’A 8 *, 50 > 53 > 57 - 65, 67, 69 
(48) l 5 . 4nd App 343: (AIR 1949 PC 112: 

50 Cn L J 383) r l7 

(’47) 52 Cal WN (FR) 2: (AIR 1947 FC ->31 77 
J951 SCR 1: (AIR !9?1 SC 23) “ 3) 6 

( 40) 44 Cal WN 79: (71 Cat LJ 95 ) 

(1895) AC 229: (64 LJP 119) 39 33 

(1896) AC 575: (65 UPC 82) 3 ? U 

(K! ! ^ nE 5 h 66 NC 262: 18 U < NS > ^ >93) 77 
(1896) 1 QB 116: (65 UQB 279) 31 

„ ? AS 3 ; : This is an appeal by the plaintiff 
and is directed against the judgment and de- 

Ju£e f 6 th 1 Coim fc A? llerje n Iearned Subordinate 
3-2-1948 rt ’ AhpUr ’ Dt ‘ 24 f >ar S ar >as 1 dated 

5-6-1944, when he wal f acted as such till 

that on 9-7-1944 he recoiveH S f erred Garulia - 
dated 6-7-1944 ’nas^H a , C0 Py of au order 

Rationing, to t’he P effect that Gor \ troller of 
from service. that he was discharged 

ch™£ P w“ rnega l ] m S lr ,hal ,he °">er ot dis- 
that the plaintiff was no? jA and 7 mala «de\ 
charges laid against himShatA^ ab . out the 
made and no formal no inquir > r was 

up as required by the' P CiSf W » e , drawn 
Rations, that the order SSSJ? U ‘ ,es and 

a? ss 

the Minister, Civil Sunniv n sen A Potions to 
memorial to the GoJSX^J? T and a 
Plaintiff then serveri fnLiA to J no ef fect. The 
Civil Procedure Code The plaintiif section 80 . 

* deciara,ta iha ‘su'ffSfsr 1 ^ 
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‘ultra vires’ and illegal, and that his service 
as a Rationing Oflicer stiil continues and that 
the plaintiif be reinstated in ms posts as Ra¬ 
tioning Officer with pay from the date of his 

discharge. In the alternative.the plaintiif 

claimed damages to the extent of Rs. 6901) annas 
10 pies 8 for his wrongful discharge. 

(3) The Province of Bengal filed a written 
statement and ‘inter alia’ pleaded that the plain¬ 
tiff was discharged with the approval of the 
Government on the ground that his work was 
unsatisfactory, that the plaintiif was not en¬ 
titled to the declarations prayed for or to any 
damages. 

(4) The learned Subordinate Judge negatived 
the allegation as to ‘mala iides’ on the part 
of the Deputy Controller of Rationing. The 
learned Judge however, held that 

“the plaintiff was discharged without proper 
inquiry as to his competence, and without 
being allowed any opportunity to explain the 
charges of incompetence levelled against him.” 

(5) The learned Subordinate Judge was, how¬ 
ever, of the opinion that even if the plaintiff 
be a permanent Civil servant under the Crown 
and a Gazetted officer, non-compliance with 
S. 240, Government of India Act. did not entitle 
the plaintiff to the declarations prayed for. 

(6) The learned Subordinate Judge seemed to 
hold that “as the rationing itself was a tem¬ 
porary measure” and the plaintiif was an old 
retired officer, the plaintiffs appointment was 
a temporary one. 

(7) The learned Subordinate Judge further 
held that in case of temporary servants, an 
order of discharge could be made under S. 241 
(2)(b), Government of India Act, 1935; but as * 
no notice had been given, the plaintiff was en¬ 
titled to one month’s salary viz., Rs. 400/-. 

(8) The learned Subordinate Judge further 
held that the plaintiff was net entitled to da¬ 
mages for wrongful dismissal. 

(9) In the result, a decree for Rs. 400/- was 
passed in favour of the plaintiff. 

(10) The decision under appeal was pro¬ 
nounced on 3-2-1948. Against this decision the 
plaintiff filed this appeal making the Province 
of Bengal as the sole respondent. While the 
suit was pending in the Court below, on 15-8- 
1947, India was partitioned. By virtue of S. 3. 
Indian Independence Act. (10 & 11, Geo VI C 
30), the old Province of Bengal ceased to exist 
as from 15-8-1947, and in lieu thereof two new 
Provinces, to be known as West Bengal and 
East Bengal, were constituted. 

(11) A question, therefore, arises as to whe¬ 
ther the appeal is properly constituted, be¬ 
cause the respondent is still described as 
Province of Bengal which, in law, is now de¬ 
funct. 

(12) In order to provide for contingencies 
which would arise in consequence of the above 
provision, the Indian Independence (Rights. 
Property and Liabilities) Order, 1947, was pro¬ 
mulgated. The relevant provision is Art. 12(2) 
of the Order which reads as follows: 

“Where any Province from which property 
rights or liabilities are transferred by this 
order is, immediately before the transfer, a 
party to legal proceedings with respect to 
that property, rights or liabilities, the Pro¬ 
vince which succeeds to the property rights 
or liabilities in accordance with the provi¬ 
sions of this order, shall be deemed to be 
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substituted for the other Province as a party 
lo tnose proceedings, a.id the proceedings 
may continue accordingly.” 

(13) The above automatic substitution of one 
Province or another, for the defunct Province 
of Bengal, therefore, depends on the question 
as to which Province has inherited tde pro¬ 
perty, rights, or liabilities which form the sub¬ 
ject-matter of the pending legal proceedings. 

(14) The subject-matter of the appeal is the 
right to a declaration that the order of dis¬ 
charge is illegal and that the plaintiff must be 
deemed to be still in service. Tbe alternative 
relief viz. a claim for damages for wrongful 
discharge, is not the subject-matter of the ap¬ 
peal. 

(15) Articles 4 to 9 of the Order, it is con¬ 
ceded on both sides, do not apply. 

(16) The question is whether Art, 10(2) ap¬ 
plies. The Article provides for the initial 
transfer of the liability of the Province of Ben¬ 
gal “in respect of an actionable wrong other 
than breach of contract.” In the present case 
the liability, if any, of the Province of Bengal, 
on the appointed date i.e., 15-8-1947 was not 
founded on a breach of contract. It has thus 
to be seen if it was a liability ‘in respect of an 
actionable wrong’. The meaning of the expres¬ 
sion 'actionable wrong’ fell to be decided in 
the case —‘State of Tripura v. Province of East 
Bengal'. (1951) S C R 1. Patanjali Sastri J. 
who delivered judgment of Kania C. J., Chan¬ 
drasekhara Aivar, J. and of himself, observed 
that the learned Judges of this Court, whose 
judgment they reversed, had placed “much too 
narrow a construction on the phrase ‘liability 
in respect of an actionable wrong’”, and dis¬ 
sented from the view of this Court that the 
phrase connoted “only a liability for damages 
for a completed tortious act’. 

(17) At page 12, Patanjali Sastri. J. said as 
follows: 

••We consider that the words are apt to cover 
the liability to be restrained by injunction 
from completing what on the plaintUT’s case 
was an illegal or unauthorised act already 
commenced.” 

(18) Mukherjee J. who agreed with the above 
conclusion, made the following pertinent ob¬ 
servations : 

“The plain language of the provision read in 
the light of the context would demand and 
justify a wider and more liberal interpreta¬ 
tion. In my opinion, there can be an action¬ 
able wrong which does not arise out of breach 
of contract and at the same time does not 
answer to the description of a 'tort' as it is 

understood in English law.The word 

•wrong' in ordinary legal language means and 
signifies ‘deprivation of rjgnl’. An act is 
wrongful if it infringes the legal right of 
another. The word ‘actionable’ means nothing 
else than that it affords grounds for action 
in law.” (page 45) 

(19) Judged by the above principles, there 
can be no escape from the conclusion that the 
liability of the Province of Bengal which was 
the basis of the plaintiff’s claim was a 'liability 
in respect of an actionable wrong other than 
breach of contract’ as envisaged in Art. 10(2). 
As the cause of action in the present case arose 
wholly within the territories which, as from 
the appointed day (i.e. 15-8-1947) are the terri¬ 
tories of the Province of West Bengal, that 
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liability is by force of Art. 10(2)(b) the liability 
of the Province or West Bengal. 

(20) The combined cifect of Arts. 12(2) and 
10(2) (b), therefore, is that as from 15-3-1947, 
the Province of West Bengal must be deemed 
to have been substituted for the Province of 
Bengal. Since the Constitution, the words ‘Pro¬ 
vince of Bengal’ must be adapted so as to read 
‘State of West Bengal’ for the ‘Province of West 
Bengal’. 

(21) The result, therefore, is that the State of 
West Bengal must be regarded as the sole 
respondent in this appeal, and any decision 
which we may come to, must be regarded as 
a decision binding on the State of West Bengal. 

(22) The memorandum of appeal must be 
amended by formally substituting the ‘State of 
West Bengal’ for ‘The Province of Bengal*. 

(23) Mr. Mukherjee learned Advocate for the 
plaintiff-appellant relied on S. 240. Government 
of India Act, 1935 (25 & 26 Geo V, Ch 42). and 
contended that the discharge of the plaintiff 
was illegal. 

(24) It was first contended that the discharge 
of the plaintiff without giving him the requisite 
opportunity of showing cause as provided in 
S. 240(3) was illegal. 

(25) It was further urged that the plaintiff was 
appointed by the Governor and his discharge 
by the Controller of Rationing, an oflicer sub¬ 
ordinate to the Governor, was invalid, being in 
contravention of S. 240(2). 

(26) On behalf of the State, the learned Se¬ 
nior Government Pleader contended that S. 240 
had no application on the following grounds: 


(1) The section did not apply as the plaintiff 
was not ‘dismissed’ but merely discharged from 
service. 

(2) The section had no application to a tem¬ 
porary Civil servant like the plaintiff. 

(3) The plaintiff was governed by the Condi¬ 
tions of Service as laid down in the Civil Ser¬ 
vices (Classification, Control and Appeal) Rules 
framed under S. 96B(2), Government of India 
Act, 1919, since replaced by S. 241(2), Govern¬ 
ment of India Act, 1935. 

(27) In 1946 when the plaintiff was discharged 
from service, S. 240 read as follows: 

“240(1) Except as provided by this Act, every 
person who is a member of a Civil Service of 
the Crown in India, or holds any civil post 

. C y° w " in India ’ holds °mce during 
His Majesty’s pleasure. 

(2) No such person as aforesaid shall be 

dismissed from the service of His Maiestv 
by any authority Subordinate to that by which 
he was appointed. J 

(3) No such person as aforesaid shall be dis- 
missed from service or reduced in rank until 

. “f "as been given a reasonable opportunity 

° f C - 3USe aga i nst the action Proposed 

to be taken m regard to him 

app[y^. ded that this sub - secti °n shall not 

r J?? ^ hare a , person is dismissed or 
wh«T k ,n ?*? the ground of conduct 

C u has ed to hls conviction on a crimi- 
nai charge; or 

ri;im,'c Where an authorit y empowered to 
a pe . rs ° n or reduce him in rank is 
satisfied that for some reason, to be rp- 

. corded by that authority in writing, it is 
not reasonably practicable to give to that 

(3) ° f Sh0Wlng cause 


(28) In the eye of law, all officials and ser¬ 
vants of the State are servants of tne Crown. 
The plaintiff was the Rationing Officer, Supply 
Department, Government ot Bengal, lie there-' 
fore held a Civil post under tne Crown in India, j 

(29) The answer to the contentions ot the- 
learned Advocates depends on the true scope of 
S. 240 and S. 241, Government of India Act. 
1935. 

(30) The matter may well be looked at from 
a historic perspective. 

(31) At Common Law, no Government or 
State official or Crown servant can sue the 
Crown or bring any proceedings against the 
Crown for wrongful dismissal; even although 
the express terms of their engagement provided 
for a definite term of employment they are 
always dismissible by the Crown at its pleasure; 
— ‘Dunn v. The Queen’. (1896) 1 QB 116. The 
above rule can be modified by Statute. ‘Gould 
v. Stuart’, (1896) A. C. 575. 

(32) In — ‘Shenton v. Smith’. (1395) A. C. 
229, the Judicial Committee held that a Colonial 
Government did not stand on a different foot¬ 
ing from the Crown in England in the matter 
of employment and dismissal of public ser¬ 
vants (p. 234). 

(33) In — ‘Shenton’s case, (1895) A C 229. 
Lord Hobhouse said: 

"They consider that, unless in special cases 
where it is otherwise provided, servants of 
the Crown hold their office during the pleasure 
of the Crown, not by virtue of any special 
prerogative of the Crown, but because such 
are the terms of their engagement, as is well 
understood throughout the public service. If 
any public servant considers that he has been 
dismissed unjustly, his remedy is not by a 
law suit but by an appeal of an official or 
political kind.” (pp. 234-235). 

(34) In dealing with the contention that the 
published regulations must be deemed to have 
formed part of the contract between the Crown 
and the public servant Lord Hobhouse further 
said, 

“As for the regulations, their Lordships again 
agree with Stone J. that they are merely di- 
'ections given by the Crown to the Govern¬ 
ments of Crown Colonies fer general gui¬ 
dance, and that they do not constitute a con¬ 
tract between the Crown and its servants” 
(p. 235) 


voo; ine special cases envisaged in the firs' 
quoted passage, refer to express Statutory pro 
™ , °^ inc ° ns ‘ st e nt with the implied term o 
employment of Crown servants that they hole 
d “ r * n f the King’s pleasure and not dur 
! g ■?°i 0 '^ eha V°r r ' Such a special case, it ma\ 
Jf £ rmed ‘he subject of decisioi 

m — Gould v. Stuart’, (1896) A C 575. 

i his c ° un , try similar questions fell t< 
be decided and cleavage of judicial opinior 
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came to be decided by the Privv Counril i» 
two appeals from Madras: — ‘Venkata Rac 
L Secretary of State’. 64 Ind. A PP . 55 (P C. 

App R 40 S (p h C) V ' Secretary of State’, 64 Ind 

Botb * he above cases turned on the con 

?9W d (9 n * f in'r 6 B v G ° ve rnment of India Act 
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expressly provided that every Civil servani 

ierttn 1 Ka dUri — His Majesty’s pleasure. "Sub- 
Provisions of this Act and the rule; 
made thereunder’ and then specified certafi 
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safeguards regarding dismissal of public ser¬ 
vants. Section 96 B (2) empowered the Secre¬ 
tary of State to make rules regarding condition 
.^rvice etc. In pursuance of such power 
vjviI Service Classification Rules were framed. 

(38) In — ‘Venkata Row’s Case’, (64 Ind. App. 
o5 P. C.) the plaintiff appellant (i. e. the Civil 
servant) complained that his dismissal was con¬ 
trary to the statute inasmuch as it was not pre¬ 
ceded by any such inquiry as was prescribed 
by R. 14, Civil Service Classification Rules, 
made under S. 96 B (2). 

(39) The courts in India were of the opinion 
that such non-compliance did not afford any 
valid ground for an action against the Crown 
and concurred in dismissing the suit. 

(40) On appeal before the Privy Council coun¬ 
sel for the plaintiff appellant contended that 
the Statute gave the appellant a right enforce¬ 
able by action to hold his office in accordance 
with the rules and that he could not be dis¬ 
missed except in accordance with the procedure 
prescribed therein. 

(41) In repelling the contention Lord Roche 
observed as follows: 

"Sec. 96B. in express terms, states that the 
office is held during pleasure... The argument 
lor a limited and Special kind of employment 
during pleasure but with an added con¬ 
tractual term that the rules are to be observ¬ 
ed is at once too artificial and too far reach¬ 
ing to commend itself for acceptance.” 

(42) It was further observed that 

“S. 96 B & the rules make careful provision 
for redress of grievances by administrative 
process’*, 
and that 

"Such redress is not obtainable from the 
Courts by an action’*. 

(43) In — ‘Rangachari v. Secretary of 
State’, 64 Inti App 40, (P.C.), their Lordships 
of the Judicial Committee of the Privy Coun¬ 
cil were of opinion that the purported dis¬ 
missal of the appellant which emanated from 
an official lower in rank than the person who 
appointed the appellant to his office, was by 
reason of its origin bad and inoperative. 

(44) Section 96 B, Government of India Act, 
1919, was repealed by the Government of 
India Act. 1935. In lieu thereof, Ss. 240 & 241 
were enacted. 

(45) I have already quoted the relevant por¬ 
tion of S. 240. The effect of the section came to 
be considered by the Privy Council in the case 
of — 'the High Commissioner for India and 
Pakistan v. I. M. Lall’, 75 Ind App 225 (P.C.). 

It was held that the provision in s. 240(3) as 
to a reasonable opportunity of showing cause 
against the action proposed is mandatory and 
necessarily qualifies the right of the Crown 
under s. 240(1) to dismiss its Civil servants at 
pleasure. It was further pointed out that Sub- 
ss. (2) and (3) of s. 240 are prohibitory in 
form, which is inconsistent with their being 
merely permissive. 

(46) In their conclusion, their Lordships 
substituted the declaration that 

"the order of 10-8-1940. purporting to dismiss 
the respondent from the Indian Civil service 
was void and inoperative, and that the res¬ 
pondent remained a member of the Indian 
Civil service at the date of the institution of 
the present action on 20-7-1942’*, 
for the declaration made by the Federal Court 
"that the plaintiff Mr. I. M. Lall was wrongly 
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from the Indian Civil service on 

„ {47 A 1 , t . ma y be pointed out that Art. 311 
Constitution of India, embodies provisions 

SSTaS. V 40 and 241 - 3 

. ( ^ ) A he .i >resent case however falls to b» 
decided by the provisions of ss. 240, 241 , Govern- 

ITie ? t t 1 ' 1 ,'?. 13 Act > 1935 > as finally explained 

dted M ' La S CaSC 75 Ind ApP 225 JUSt 

(49) In the present case the finding of the 
learned Subordinate Judge was that the plain- 
tiff was not allowed any opportunity to show 
cause against his discharge and that there was 
also no proper inquiry as to the plaintiff’s com¬ 
petence. The evidence on record fully justi¬ 
fies the finding. In fact no attempt was made 
on behalf of the respondent to controvert the 
finding. In this case the evidence shows that 
there was no notification of the action propos¬ 
ed as also of the grounds on which the autho¬ 
rity was proposing that action should be taken, 
that no reasonable time was given to the plain- 
tiff to make his representation against the 
alleged grounds, and that no further oppor¬ 
tunity was given to the plaintiff to show cause 
against his purported discharge. 

(50) Mr. Mukherji accordingly contended that 
the above finding justified a declaration in the 
plaintiff’s favour, on the terms set forth in — 
T. M. Lall’s case’, 75 Ind App 225 (PC) just 
cited. Mr. Mukherji pointed out that it was not 
disputed that the provisos to S. 240(3) were 
not attracted in this case. 


(51) In answer, the learned Senior Govern¬ 
ment Pleader first contended that sub-ss. (2) & 
(3) of S. 240 use the word ‘dismissed’ or 're¬ 
duced in rank’ and did not apply as the plain¬ 
tiff was not ‘dismissed’ but merely ‘discharged*. 
In Murray’s Oxford Dictionary, the word ‘dis¬ 
charge* is defined to include ‘dismissal from 
service’ (p. 413) and the word ‘dismissal’ is 
defined to include ‘discharge from service’ 
(p. 470). 

(52) Sub-section 3 of S. 240, it may be pointed 
out, uses the words ‘dismissed* or ‘reduced in 
rank’ and specifies the same safeguards in 
either case. If the contention that ‘dismissal* 
does not include ‘discharge’ be accepted, the 
incongruous result will be that a person who is 
merely reduced in rank, will enjoy the immu¬ 
table protection conferred by S. 240(3) but a 
person who is subjected to a more serious 
penalty by way of a ‘discharge* will be deprived 
of the protection. 

(53) It may also be pointed out that in — 
'I. M. Lall’s case’, 75 Ind App 225 (PC) the 
purported 'removal* of the Civil servant was 
held to be synonymous with ‘dismissal* so as 
to attract S. 240(3). The word ‘discharge’ has 
the same connotation as ‘removal’ and should 
be construed so as to be included within the 
term ‘dismissal*. There is thus no ground to 
hold that the word ‘dismissal* in S. 240 does 
not include “discharge”. The first contention 
of the learned Senior Government Pleader must 
accordingly be overruled. 

(54) The learned Senior Government Pleader 
further contended that S. 240 does not include 
the case of a Civil servant who has been ap¬ 
pointed for a temporary period. 

(55) The expression ‘person as aforesaid’ in 
S. 240(3) refers back to S. 240(1) and thus 
includes ‘every person who holds a Civil post 
under the Crown in India*. The last expression 
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is widely worded and on a plain construction, 
includes all holders of Civil office, whether 
nermanent or not. No contrary intendment can 
be gleaned from Sub-s. 241(2). That sub-sec¬ 
tion lays down that 

“it shall not be necessary to make rules re¬ 
gulating the conditions of service of persons 
employed temporarily on the terms that their 
employment may be terminated on one 
month’s notice or less”. 

Section 241 itself, as pointed out in the cases 
already cited was inserted for a dilferent pur¬ 
pose and Sub-s. (2) of the section is relevant 
on the question of applicability of the Civil 
Service Regulations. As held in — ‘Venkata 
Row's case’, 64 Ind App 55 (P C) the rules 
framed under S. 241 are irrelevant in obtaining 
redress by an action in Courts, and they merely 
provide for redress of grievances by admini¬ 
strative process. It would not, therefore, be 
apposite to control the scope of the above-quoted 
expression in S. 240 (1) by spelling out a con¬ 
trary intent on a reference to section 241 which 
has a different destination. In my opinion, 
there is no force in the contention raised on 
behalf of the respondent. 

(56) The learned Senior Government Pleader 
further contended that the plaintiff was gov¬ 
erned by the Civil Services (Classification. 
Control and Appeal) Rules and that the only 
redress he can get is a month’s notice or wages 
for one month in lieu of such notice, as provided 
in Chap. 15 S. II, R. 352 (b) of the Rules. 

(57) The argument founded on the Rules has 
been incidentally dealt with already. The argu¬ 
ment was negatived by the Privy Council in 
— ‘Venkata Row’s case*, 64 Ind App 55 (PC) 
which related to the interpretation of S. 96B, 
Government of India Act, 1919 In — T M 
Lall's case’, 75 Ind App 225 (PC) the Privy 
Council, on a construction of S. 240, Govern¬ 
ment of India Act, 1935, reached a similar 
conclusion and declared the order of removal 
to be invalid as being in contravention of S. 240 
(3)....... In the later decision — ‘North West 

Frontier Province v. Suraj Narain Anand’, 75 
Ind App 343 (PC) where the order of dismissal 

o£ S * 240 (3). the Privy Coun- 
cu held the order of dismissal to be bad and 
resting on unsound foundations. There is thus 
force in the contention that mere compliance 
with the Rules does not justify either a dismis¬ 
sal or discharge of a Civil servant where the 
mandatory provisions of S. 240 (2) and (3) have 
not been complied with. 

(58) The result of the above discussion is that 
assuming that the plaintiff was not a permanent 
Civil servant his discharge was invalid being 

&dS n Ac a ri n 93°5 n ° f S ' 240 (3> ’ Government ° f 

Mukherji further contended that the 

Sh^5fn a ?f V V ng £f en dlsc . har ged by an Officer 
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declaration and if so, what should be the form 
of the declaration. 

(62) It is not disputed that the Court has a 
discretion in tne matter of granting declaratory 
reliefs. It is, however, urged tnat suen discre¬ 
tion should be exercised judicially. 

(63) In — ‘Rangachan’s case', 64 Ind App 40 
(PC) already cited, the Privy Council did not 
give the appellant the declaration to which he 
was entitled on the ground that a declaration 
would have no greater ellect than the decision 
and that in view of the state of health of the 
appellant and the long delay, no purpose would 
be served by restoring him to his oilice, and 
that the responsibility in this regard does not 
rest with the Court but with the Government. 

(64) In the case of — ‘Province of Bengal v. 
Bhupendra Kumar Roy Chowdhury’, 44 Cal WN 
79 Henderson J. refused to make a declaration. 
The learned Judge opined that the declaration 
would not entitle the plaintiff to get reinstate¬ 
ment, that it would be misleading if the de¬ 
claration was intended to be used as a lever, 
that the declaration might not be conducive 
to justice in cases where the public servant was 
incompetent or undesirable. 

(65) In — T. M. Lall’s case’, 75 Ind App 225 
(PC) the Courts in India and the Privy Council 
did make the declaration, though the form of 
the declaration was differently worded by the 
Privy Council. 

(66) In the facts of this case, the discharge 
was made in 1944. the plaintiff was then a 
retired officer. The plainlilf is now fairly old 
being aged about 70 years. His service was 
under the Province of Bengal, and was a war¬ 
time appointment. 8 years have passed since 
Ins discharge. The war has ended. Great 
political changes have taken place. The old 
Province of Bengal is now defunct. It is doubt¬ 
ful if the present Supply Department can be 
regarded as a continuation of the old war-time 
department. The responsibility of reinstate¬ 
ment rests with the State. There were allega¬ 
tions of incompetence which were not properly 
investigated. The decision of this Court is a 
sufficient indication of the effect of the order 
of discharge, and has the same force as an 
express declaration. In a similar state of facts 
th e Privy Council in - ‘Ranga Chari’s case’. 
64 Ind App 40 (PC) was disinclined to give the 
public servant any declaration. 

~ ,‘ L M 1 LalI ’ s case ’- 75 Ind App 225 

rw< £ C r ‘ r S Ums ! ances were different. The 
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parties to be lor an indefinite period though not 
permanent. In the view taken by me, this 
question is however, not of much moment. 

(72) In the alternative Mr. Mukherji con¬ 
tended that if the plaintiff is not given the 
declaration to which he is legally entitled, his 
claim for damages for wrongful dismissal should 
be decreed. Such a prayer was allowed to be 
raised in the plaint by order No. 10 dated 10-6- 
1946. An express issue, issue No. 5, was framed. 

(73) The learned Subordinate Judge disposed 
of this issue by the following observation: 

“From all these I find that the plaintiff is 
entitled to Rs. 400/-, in lieu of one month’s 
notice, which amount may also well be re¬ 
garded as compensation, considering the 
plaintiff’s position and other circumstances of 
the present case.” 

(74) In the memorandum of appeal, the plain¬ 
tiff expressly limited his appeal to the prayer 
for declaration only and paid Rs. 20/- as Court 
Fees on that basis. It was expressly stated that 
“the alternative prayer for damages being given 
up in this appeal.” 

(75) I may add, in fairness to the learned 
Advocate, that the claim was properly aban¬ 
doned in this appeal. 

(76) It is well settled that the right to bring 
an action for wrongful dismissal is merely 
illustrative of the rule that an action will lie 
for unjustifiable repudiation of a contract. A 
Civil servant holds his office during the King’s 
pleasure. As such, remedy by suit against the 
Crown for breach of the contract of service is 
hardly available to a Civil servant. In England, 
breach of contract by the Crown can be raised 
by a petition of right. The above view is in 
consonance with the opinion of the Privy Coun¬ 
cil in — ‘Venkata Row’s case’, 64 Ind App 55 
(PC) already cited. It is not, however, necessary 
to decide this point for the purpose cf this 
appeal. 

(77) In view of the course of proceedings, we 
are also relieved from the duty of considering 
whether the rule of English law enunciated as 
far back as 1839 in — ‘Gibson v. East India 
Co/, (1839) 5 Bingh N C 262 that pay cannot 
be recovered by action against the Company but 
only by petition, memorial or remonstrance, and 
followed in later cases: See — ‘Nixon v. Attor¬ 
ney General’, (1930) 1 Ch 566. should be aoplied 
in a case like the present where the order of 
discharge is altogether void. I may refer in 
passing to the decision of the Federal Court in 
the case of the — ‘Punjab Province v. Tara- 
chand’, 52 Cal W N (FR) 2. I refrain from 
expressing any opinion on this question, as it 
is not necessary for the purpose of the decision 
of this appeal. 

(78) In view of our finding on the different 
points raised in this appeal, this appeal must 
fail. It is accordingly dismissed but in the 
circumstances of this case parties will bear 
their own costs in this appeal except as indi¬ 
cated below. The decree for full costs made 
by the Court below in plaintiff’s favour was 
not challenged in tins Court on behalf of the 
respondent and must stand. 

(79) The sum decreed in favour of the plain¬ 
tiff on account of claim and costs, as made by 
the Court below must be paid within 3 months 
from date, if the same has not been already 
paid. 

(80) In view of the finding contained in our 
judgment, the memorandum of appeal must be 


formally amended by substituting ‘State of West 
Bengal’ for ‘The Province of Bengal’. As the 
respondent opposed this prayer, the substituted 
respondent must pay the appellant a part only 
of the costs of the hearing, which I assess at 5 
guld mohurs. and this payment must also be 
made within 3 months from date. 

(81) P. N. MUKHERJEE J.: I agree. 
A/V.R.B. Order accordingly. 
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Abinash Chandra and others, Plaintiffs-Ap. 
pellants v. Shree Sree Iswar Dharamraj Tha- 
kur and another, Defendants-Respondents. 

A. F. A. D. No. 797 of 1948, D/- 18-7-1952. 

Hindu Law — Will — Construction — Limit¬ 
ed Estate — Words of enlargement — Bhog- 
dakhal — Power of appointment not cxertisag 
— There is intestacy of death of widow. 
Ordinarily a Hindu Will will be constru¬ 
ed as giving only a limited interest to a 
Hindu widow unless there is anything in 
the Will to show that there was an en¬ 
largement of that interest. The enlarge¬ 
ment may be shown by such words as 
“malik”, “generation to generation”, “to 
so and so and sons etc.”, but the words of 
enlargement must be present. (Para 5) 
The words “Bhogdakhal” would ordina¬ 
rily mean in the case of a Hindu widow 
that she has been given a limited inte¬ 
rest, or life interest, or a Hindu widow’s- 
estate. (Para 5) 

The testator gave the property to his 
wife using only the words “Bhogdakhal”,. 
that is, enjoy and possess. He then pro¬ 
ceeded to say that his wife shall have the 
power to give away the property on her 
death to any one in the family of his 
father or of his wife who would tend or 
nurse her. He made provision that in 
case his wife proved unchaste or did not 
live in his own house, then the property 
would be taken away from her and that 
the respectable villagers would have the 
power to make it over to anybody else 
they considered fit. The widow during her 
life time made a debuttar of the property 
appointing an absolute stranger as a she- 
bait. She did not exercise the power 
given to her under the Will in the manner 
laid down in the Will: (Paras 2 & 3) 

Held that as widow had only a limited 
interest and as she had not exercised the 
power of appointment, there was inte¬ 
stacy after her death. AIR 1929 Cal 801 
Relied. (Para 5) 

J. Mazumdar. for Appellants; Sudnansu 
Bhusan Sen and Sachindra Nath Chakra- 
vartv,, for Respondents. 

REFERENCE. Para. 

(’29) 56 Cal 790: (AIR 1929 Cal 861) 5 

JUDGMENT : This is an appeal against an 
appellate decree of the Subordinate Judge, 
Burdwan, reversing that of the Munsif, Addi¬ 
tional Court of the same place. The plaintiffs 
are the appellants. 

(2) It is not disputed that the plaintiffs who 
were substituted in place of the step-brother 
of one Becharam, were the reversioners of 
Becharam. Becharam died leaving him sur¬ 
viving his widow Jugal Bala and his brother 
whose heirs are now the appellants before me. 
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i He executed a Will in which he made these 
previsions for his wife. He gave the property 
to his wife using only the words ‘Bhog- 
IdakhaP that is, enjoy and possess. lie men 
proceeded to say that his wife shall have the 
power to give away the property on her death 
to any one in the family of his father or of 
his wife who would tend or nurse her. The 
testator, it seems, did not contemplate a case 
in which there may be no such exercise of 
the power. He made provision that in case 
his wife proved unchaste or did not live in his 
own house, then the property would be taken 
away from her and that the respectable vil¬ 
lagers would have the power to make ic over 
to anybody else they considered fit. 

(3) The Munsif construed the will as giving 
the widow a life estate. The widow during 
her life time made a debuttar of the property 
appointing an absolute stranger as shebait. It 
is, therefore, clear that she did not exercise 
the power given to her under the Will in the 
manner laid down in the V/ill. 

(4) First of all, the Will did not entitle her 
to make a debuttar at all. A deity is not one 
of the persons in whose favour under the Will 
the appointment can be made. Further the 
stranger, who is appointed shebait, if he was 
intended to be the person in whose favour the 
power had been exercised, did not belong 
either to the testator’s family or to his wife’s 
family, though he might have nursed or tend¬ 
ed her. The Bengali expression is “Shu- 
shusha". (It really means nursing and not 
tending in her old age. In any case it has 
been translated as nursing and tending). The 
trial court construed the words “Bhogdakhal 
Karibar Janya”, as giving only a life interest. 
The appellate court, holding that there was 
no gift over after the lady’s death in case she 
failed to exercise the power of appointment, 
came to the conclusion that the lady had an 
absolute interest. The ordinary rule of law is 
that if an estate is undisposed of after a par¬ 
ticular limited interest, then it reverts to the 
estate of the testator and his heir at that 
time inherits under the ordinary rule of Hindu 
aw. Therefore no question of gift over, as 
learnedly but irrelevantly discussed by the 

tnMl" 31 ® i udge >., ari ! es in the present case. 
Both the courts failed to see the real point in 
tnis case. 

<f> T he real point is that since the decisions 
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2 inSLK cons L rue , d as .giving only a limit- 
ed interest to a Hindu widow unless there is 

anything in the Will to show that there was 
an enlargement of that interest. The enlarge- 
™. ay be shown by such words as ‘malik’, 
generation to generation’, ‘to so and so and 

be n present b The he WOr ? S of , D e . nIargement must 
v S as ? °* — Bipradas Goswami 

at a--?'. Ca L 790) which deaIs 

wnrric hit 0f ? daughter, contains the 
, u r . * ons etc -» showing that the 
estate of inheritance which was given confer- 

hS no tee er p e ^t th c a ase deci r h n e 

o^a &hi a int ? rest > or a life interest, 

wo4 i thls^flfarf^H- The subsequent 
ininrZJ «? n,s - 1 are in favour of a limited 
interest than of any enlargement of VrEI 

as sfsU&S 


Then again the defeasance clause, by which 
the right to the property would be defeated by 
unchastity or leaving the house, in ihe present 
case are words which go mere to limit than 
to enlarge any interest she possessed. In the 
circumstances, as there are no words of en¬ 
largement the ordinarily construction of a 
Will in case of gift by a Hindu to his wife will 
naturally prevail and the Will has to be inter¬ 
preted as conferring only a limited interest. 
As sne had only a limited interest, and as she 
had not exercised the power of appointment, 
there was intestacy after her death and the 
appellants are entitled to succeed. 

(6) The result, therefore, is that the decree 
of the Subordinate Judge is set aside and that 
of the Munsif restored with costs in both the 
courts. 

B/R.G.D. Appeal dismissed. 
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HARRIES C. J. AND SARKAR J. 

Soshi Kumar Banerjee and others, Peti¬ 
tioners v. A. W. Hill and others, Opoosite 
Party. 

Civil Rule No. 3189 of 1951, D/- 9-5-1952. 

Debt Laws — Bengal Money-lenders Act 
(10 of 1940), S. 30(1) (a) and (b) — Suit in¬ 
stituted before Constitution — Questions whe¬ 
ther section is ultra vires — Transfer of re¬ 
cords to High Court — (Constitution of India, 
Art. 228). 

Assuming that the provisions of S. 30 

(1) (a) and (b) have become ultra vires 

by reason of the Constitution that cannot 
aifect the rights of the parties to a suit 
which was instituted long before the Con¬ 
stitution. (Para 4) 

It cannot, therefore, be said that a con¬ 
stitutional point arises in the case and 
tnere is no necessity to transfer the re¬ 
cords to the High Court. (Para 4) 

JTaa 2^ C N,T end “ m ' 01 

n Apurb a dh a n Mukherjee and Manomohan 
^ or Petitioners; Bankim Chandra 

Opposite Party. Sanna Gang0 P ad hyay, for 

„ n ^^? IES c - J* : A Rule was issued calling 
H p ° n the opposite parties to show cause why 
he records of a certain suit should not be 
transferred to this Court for the decision of a 

Money Lenders Act is ultra vires the Const*. 

(2) I do not think that the records should 

jg-a s s 9 argsst d , ss 
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.the parties in this suit which was instituted 
(long before the Constitution came into force. 

1 If these provisions have been repealed, it 
would not have affected the rights of the par¬ 
ties and I do not think that the petitioners in 
this case are in a stronger position because 
the provisions might have since the Constitu¬ 
tion become ultra vires. It is unnecessary to 
consider whether or not there is a constitu¬ 
tional point or point of substance. All we 
need say in this case is that the point does not 
arise having regard to the facts and history 
of this particular case. That being so, the 
Rule is discharged with costs, the hearing fee 
being assessed at five gold mohurs. 

(5) SARKAR J.: I agree. 

A/V.R.B. Rule discharged. 


A.I.R. 1353 CALCUTTA 19G (Vol. 40, C. N. 64) 
K. C. DAS GUPTA AND LAHIRI JJ. 

Probhat Kumar Chatterjee and another, Ap¬ 
pellants v. Sm. Latika Debi and others, Res¬ 
pondents. 

A. F. O. O. No. 66 of 1950, D/- 27-6-1952. 

Civil P. C. (1908), 0. 9, R. 13 — Minor des¬ 
cribed as major is not party to litigation — He 
is not ••defendant” to suit — Application by 
him under 0. 9, R. 13 is not maintainable. Ob¬ 
servations in AIR 1917 Cal 844 held obiter. 

(Para 3) 

Anno: Civil P. C., O. 9 R. 13 N. 15. 

Binayak Nath Banerjee, Sudhir Kr. Acharya, 
Paritosh Sarkar and Sushil Kr. Biswas, for 
Appellants: Benoy Krishna Ghose and Mihir 
Kumar Sarkar, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
(’09) 36 Ind App 168: (31 All 572 PC) 3 

(’17) 44 Cal 627: (AIR 1917 Cal 844) 3 

K C. DAS GUPTA J.: This appeal is 
directed against an order of the learned Sub¬ 
ordinate Judge, 24-Parganas, dismissing an ap¬ 
plication under O. 9, R. 13, Civil P. C. The 
application was filed by two persons, Provat 
Kumar Chatterji and Krishna Kumar Chatter- 
ji, both minors. The decree which was sought 
to be set aside was passed in a suit brought 
by their father’s brother’s widow Latika Debi 
for partition, for return of certain ornaments 
and for accounts as a pauper. Both Krishna 
and Provat were impleaded in that suit as 
major persons and so there was no arrange¬ 
ment for their representation through any 
guardian. The learned Subordinate Judge 
gave as the main reason of dismissing the ap¬ 
plication under O. 9, R. 13 of the Code of Civil 
Procedure his conclusion being that in law 
these two petitioners could not be regarded as 
parties to the suit and consequently the decree 
was a nullity. 

(2) It has been contended before us that 
when the parties were, in fact, impleaded as 
defendants, the omission to describe them as 
minor did not affect the fact that they were 
defendants and that there was really a duty 
on Court to arrange for their representation. 

(3) Whatever might have been said on this 
Question, if it was ’res integra’, I am of opi¬ 
nion that we are compelled by the authority of 
the decision of the Judicial Committee in the 
case of Mt. Rashid-un-nisa v. Muhammad Is- 
Mail Khan’. 36 Ind App 168 (P.C.) to hold that 
the two petitioners who, though in fact minors, 
were described as major and so were not le¬ 
gally represented in Court, were not, in any 
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proper sense, parties to the litigation and con¬ 
sequently the application by them under O. 9 
R. 13, Civil P. C., is not maintainable. In that 
case, a suit was brought by a minor for a decla¬ 
ration that two decrees and three sales in exe¬ 
cution affecting her share in her father’s es¬ 
tate were invalid as against her as not pro¬ 
perly represented in the proceedings from 
which they resulted. There the plaintiff had 
been described as a minor but the person who 
was appointed as guardian was disqualified by 
the provisions of the Civil Procedure Code 
from such appointment. The Subordinate 
Judge passed a decree in the suit. The High 
Court in appeal set aside his decree and dis¬ 
missed the suit upon the ground that the de¬ 
crees upon which those execution proceedings 
were founded were not in any way impeached 
in the suit nor could they be. The impeached 
transactions were proceedings in execution of 
those decrees, and this being so it was the 
proper course for the plaintiff, if she had any 
objection to make to the execution of the de¬ 
crees, to raise these objections under the pro¬ 
visions of s. 244, Civil P. C. and not by a sepa¬ 
rate suit. This decision was overruled by the 
Privy Council and their Lordships of the 
Privy Council dealt with matter in these words: 

11 .With all respect to the learned Judges 

of the High Court, their Lordships are un¬ 
able to agree with this conclusion. Sec. 244 
of the Civil Procedure Code applies to ques¬ 
tions arising between parties to the suit in 
which the decree was passed, that is to say, 
between parties who have been properly 
made parties in accordance with the pro¬ 
visions of the Code. Their Lordships agree 
with the Subordinate Judge that the appel¬ 
lant was never a party to any of these suits 

in the proper sense of the term.” 

There have been a large number of cases in 
the courts where, though a person had been 
properly represented by a guardian, applica¬ 
tions under O. 9, R. 13, Civil P. C., were enter¬ 
tained on the ground that the guardian who 
had been appointed had been negligent or 
fraudulent. There is no case of our Court in 
support of the proposition that an application 
by a minor person who had been legally repre¬ 
sented by a guardian was maintainable. Our 
attention was drawn to certain observations by 
their Lordships Mookherjee and Cumming JJ. 
in the case of — ‘Kalipada Sirkar v. Hari- 
Mohan Dalai’. 44 Cal G27. That was a case in 
which a decree for costs was sought to be 
executed against a lunatic plaintiff who had 
been represented in the proceedings by his 
wife who was herself a minor. The objection 
under s. 47 Civil P. C., to the execution of 
this decree was rejected by this Court, relying 
on the authority of Rashid-un-nisa's case 36 
Ind App 168 (P.C.). Certain observations 
were made indicating that the decree for costs 
might have been challenged by a review or 
revision. I do not see how these observations 
which were not really necessary for the pur¬ 
pose of the case can in any way affect the 
legal position that these minors were not in 
law parties to the suit and consequently there 
was no legal decree against them and they 
not being in law 'defendants' to the suit could 
not make an application under O. 9 R. 13, 
Civil P. C., to set aside a decree which had 
no legal force against them. 

(4) Mr. Banerjee presses for our considera¬ 
tion the fact that fraud had really been prac¬ 
tised by the plaintiff on the Court. He has in 
this connection drawn our attention to her ap- 
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nliration in which she stated, after a report 
v V as made by the peon entrusted with the ser¬ 
vice of processes on these two petitioners, tnat 
Thev were minors, that she had known them 
£ their infancy and so knew that they had 
attained majority. Assuming that the plainti t 
made deliberate false statements to tne Court, 
we do not think that it will be proper for us 
o make any order in these proceedings to set 
aside the decree in the inherent jurisdiction of 

'^(Sj^The appeal is accordingly dismissed, but 
in the circumstances of the case we order that 
the parties will bear their own costs in this ap- 

pC (6) No order is necessary on the application 
under S. 115, Civil P. C. 

(7) LAHIRI J. : I agree. 

B/R.G.D. Appeal dismissed. 


Kasai Hizra v. Golap Hizra (S . li. Das Gupta J.) Calcutta 1 

Kanai and himself, compromised As such on 

that date the complainant proceeded irom 

Howrah to Baidyapur by train to attend this 
While he got down from Ine com¬ 
partment of the train at Bandel all the 

three petitioners hit the complainant with an 
iron rod, brickbat and a broomstic.-c. On thi» 
complaint a process was issued by the Suo- 
Divisional Officer, Chinsurah, before whom 
the complaint was made, and the petiUonei 
were summoned under S. 3a2, Penal ^ode, and 
the case was fixed for ^amination o* the 
complainant on 3-7-1951. On that aatc, 
is on 3 - 7 - 1951 , the complainant did not turn 
up arid thereupon the learned Magistrate 
directed the accused to be acquitted undei o. 
247, Criminal P. C. 

Thereafter on 4-7-1951 another complaint 
was made on the self-same facts on which the 
previous complaint was made and n*s pica 
was that when the case was called on, on the 
previous day, he had just been away from tne 
court premises and he asked for process 
against the accused. That petition came up for 
hearing before Mr. N. R. Banerjee, Magis¬ 
trate, Chinsurah, who was at that time taking 
the tiles of the Sub-Divisional Officer. He exa¬ 
mined the complainant, but in his opinion a 
complaint was made on the same occurrence 
as was filed before the Sub-Divisionsl Officer 
on 4-6-1951 and on which the accused were 
summoned under S. 352, Penal Code, and sub¬ 
sequently acquitted under S. 247, Criminal 
P. C., and the present complaint was a dupli¬ 
cation of the complaint dated 4-6-1951 and can¬ 
not be entertained according to law. He how¬ 
ever did not make any order but put up the 
matter before the Sub-Divisional Officer for 
his orders. The learned Sub-Divisional Officer 
on 9-7-1951 took a rather strange view of this 
matter. Although the previous complaint was 
dismissed and the accused was acquitted, yet 
he held that in the previous case process had 
been wrongly issued under S. 352, Penal Code, 
and that it should have been issued under S. 
323, Penal Code, and he consequently issued a 
process on the self-same facts under S. 323, 
Penal Code. 

(3) Against that order of the learned Ma¬ 
gistrate the petitioners preferred an appeal to 
the Sessions Judge, but the learned Sessions 
Judge took the view that the order of the 
learned Magistrate was in order and he affirm¬ 
ed it. The petitioners have made the present 
application before us in revision against the 
said order of the learned Sessions Judge 
affirming the order passed by the Sub-Divi¬ 
sional Officer, Chinsurah. 

(4) It seems to us that both the learned 
Magistrate and the learned Sessions Judge 
have taken an entirely erroneous view of the 
matter. The petitioners were acquitted under 
S 247, Criminal P. C., which provides : 

“If the summons has been issued on com¬ 
plaint, and upon the day appointed for the 
appearance of the accused, or any day sub¬ 
sequent thereto to which the hearing may 
be adjourned, the complainant does not ap¬ 
pear, the Magistrate shall, notwithstanding 
anything hereinbefore contained, acquit the 
accused, unless for some reason he thinks 
proper to adjourn the hearing of the case.to 
some other day.” 

(5) The Sub-Divisional Officer, Chinsurah, 
purported to act under this section and the 
complainant not having been present, he ac¬ 
quitted the accused. But once an accused is 
acquitted he is not lirble to be tried again for 
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HARRIES C. J. AND S. R. DAS GUPTA J. 
Kanai Hizra and others, Accused-Petitioners 
v. Golap Hizra, Opposite Party. 

Criminal Revn. No. 1017 of 1951, D/- 2G-3- 
1952. 

(a) Criminal P. C. (1898), S. 403 — Acquit¬ 
tal under S. 352, Penal Code — Trial on same 
facts under S. 323, Penal Code. 

A person acquitted under S. 247 on a 
charge of using criminal force under S. 
352, Penal Code, cannot be tried in res¬ 
pect of the same criminal matter on a 
charge under S. 323, Penal Code. 7 Beng 
LR App 25, Foil. (Para 6) 

Anno: Cr. P. C., S. 403 N. 5 Pt. 7. 

(b) Criminal P. C. (1898), Ss. 247 and 403 
— Acquittal under S. 247 is acquittal within 
S. 403. 

The procedure under S. 247, at what¬ 
ever stage of the proceedings it may be 
applied, whether before or after the sum¬ 
mons has been served or the accused has 
appeared or the particulars of the otfence 
have been stated to him, is a “trial” with¬ 
in the meaning of S. 403. Hence, an ac¬ 
quittal under S. 247 is an acquittal which 
bars a further trial under S. 403. AIR 1929 
Cal 189 and AIR 1935 Cal 491, Rel. on. 

Anno: Cr. P. C., S. 403 N. 8 Pt. L (Para 7) 

S S. Mukherjee with Kishore Mokerji, for 
Petitioners; Gurudas Bhattacharjee, for Oppo¬ 
site Party. 

REFERENCES: Courtwise/Chronological/ Paras 
( 71) 16 WR Cr 3: (7 Beng LR App 25) 6 

( 29) 33 Cal WN 260: (AIR 1929 Cal 189: 

30 Cri LJ 585) 7 

(’35) 39 Cal WN 919: (AIR 1935 Cal 491: 

36 Cri LJ 1238) 7 

S. R. DAS GUPTA J.: This is an applica¬ 
tion for revision of an order passed by a 

learned Sessions Judge affirming the order of 

liL S ^’ Divi ^ al ° L ffic ? r and a Magistrate, 
qIoo o SS> . c £ ln . sll rah, issuing process under 
’ /on Vt enal £ ode > ?galnst the petitioners. 

iqsi J. e nTi atte L anse i, this wa y- 0n 4 -6- 

JJJL 1 >ne K 5 0lap Hizra 5 led a Petition of com- 

n he visional Officer, 

Mimniiln* The all ®Sat*ons in the petition of 
“"£ a l nt are as follows: On 29-5-1951 the 
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ihe same offence nor on the same facts for any 
other offence for which a different charge from 
the one made against him might have been 
made under S. 236, Criminal P. C. or for which 
he might have been convicted under S. 237, 
Criminal P. C. This is laid down in S. 403, 
Criminal P. C. Section 403 provides as follows: 

"A person who has once been tried by a 
Court of competent jurisdiction for an 
olienee and convicted or acquitted of such 
oiience shall, while such conviction or ac¬ 
quittal remains in force, not be liable to be 
tried again for the same offence, nor on the 
same facts for any other oiience for which a 
different charge from the one made against 
him might have been made under S. 236, or 
lor which he might have been convicted un¬ 
der Section 237.” 

Sections 236 and 237, Criminal P. C. provide 
as follows : 

S. 236: "If a single act or series of acts is 
of such a nature that it is doubtful which 
of several offences the facts which can be 
proved will constitute, the accused may be 
charged with having committed all or any 
of such offences, and any number of such 
charges may be tried at once; or he may be 
charged in the alternative with having com¬ 
mitted some one of the said offences.” 

S. 237 : “If, in the case mentioned in Sec. 
236, the accused is charged with one olfence, 
and it appears in evidence that he commit¬ 
ted a dirierent oiience for which he might 
have been charged under the provisions of 
that sec lion, he may be convicted of the 
oiience which he is shown to have commit¬ 
ted, although he was not charged with it. 

(2) When the accused is charged with an 
offence, he may be convicted oi having at¬ 
tempted to commit that oiTence, although the 
attempt is not separately charged.” 

(6) In this case the facts on which the two 
petitions of complaint were presented are 
identical. When the first petition of com¬ 
plaint was presented process was issued under 
S. 352, Penal Code. It appears to us that on 
those facts process might have been issued and 
the petitioner might have been charged for an 
offence under S. 323, Penal Code, it also ap¬ 
pears to us that the facts alleged in the said 
two petitions of complaint make it doubtful 
which of the said oirences namely S. 352 and/ 
or S. 323 the facts when proved will constitute. 
In our opinion he might have been charged 
either under S.. 323 or S. 352 or both or in the 
alternative. In this case, as I have indicated, 
the same facts have been alleged in both the 
petitions of complaint and the matter clearly 
falls under S. 236, Criminal P. C. That being 
so, under S. 403, Cr. P. C., no fresh processes 
could be issued against the petitioner under 
S. 323, Penal Code, on the second petition of 
complaint. In the case of — 'Kaptan v. G. M. 
Smith’, 16 WR Cr 3, a Bench of this Court has 
also held that a person tried and acquitted on 
a charge of using criminal force under S. 352 
cannot be tried in respect of the same crimi¬ 
nal matter on a charge of hurt. 

(7) It appears that the learned Sub-Divi¬ 
sional Officer as well as the learned Sessions 
Judge have taken the view that the acquittal 
as contemplated in S. 403, Criminal P. C., 
means an acquittal after a trial. In other 
words, the view they have taken is that an 
acquittal on a preliminary ground would not 
bar a fresh trial under S. 403, Criminal P. C., 
on the same facts or for the same offence. In 
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our opinion that view is entirely erroneous 
and is contrary to the definite views which 
have been expressed in this Court in two 
decisions: one in the case of — *Suku Ram 
Koch v. Krishna Dev Sarma’, 33 Cal WN 260 
and the other in the case of — ‘Bhupati Bhu- 
san v. Amio Bhusan’, 39 Cal WN 919. In 
those cases, their Lordships have made it per¬ 
fectly clear that an acquittal under S. 247, 
Criminal P. C., is an acquittal which would 
bar a further trial under S. 403, Criminal P. C. 
Lort-Williams J., has further observed that the 
procedure under S. 247, at whatever stage of 
the proceedings it may be applied — whether 
before or after the summons has been served 
or the accused has appeared or the particulars 
of the olfence have been stated to him — is a 
“trial” within the meaning of S. 403, Criminal 
P. C. There seems to us to be no room for 
doubt that that is the position both on the 
plain meaning of the S. 403 as also on the 
authority of the two decisions to which I have 
just now referred. 

(8) It is difficult to see how the Sub-Divi¬ 
sional Officer or the Sessions Judge could 
come to a contrary conclusion. 

(9) In our opinion, therefore, the proceed¬ 
ings which have been started as a result of 
the fresh petition of complaint made on 9-7- 
195! cannot go on and must be quashed. 

(10) The result, therefore, is that the Rule 
is made absolute and the proceedings before' 
the Sub-Divisional Officer, Chinsurah should 
be quashed. The petitioners, if on bail will be 
released from their bail bonds. 

(11) HARRIES C. J.: I agree. 

B/V.S.3. Proceedings quashed. 
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SEN J. 

Bhupesh Chandra Dutta, Petitioner v. Dr. 

M. N. Bose and others, Opposite Party. 

Civil Rule No. 783 of 1952, D/- 30-7-1952. 

(a) Houses and Rents — W. B. Premises 
Rent Control Act (17 of 1950), Sec. 13(2) — 
Ejectment decree in favour of landlord 
against tenant — Landlord applying under O. 

21, R. 97, Civil P. C., for delivery of possession 
from sub-tenant — Objection by sub-tenant 
under S. 13(2) of W. B. Premises Rent Control 
Act claiming to have acquired tenancy direct¬ 
ly under landlord — Application of sub-tenant 
not entertained by Judge proceedings being 
summary — Held on revision, that while the 
sub-tenant could not file independent applica¬ 
tion uuder S. 13(2) in the summary proceed¬ 
ings for deliver}’ of possession, his objection to 
the landlord’s application under O. 21, R. 97 
could be beard and determined in those sum¬ 
mary proceedings — (Civil P. C. (1908), O. 21 
R 97) 88 Cal LJ 105 Followed. 87 Cal LJ 181 
Net followed, (Para 2) 

Anno: Civil P. C., O. 21 R. 97 N. 1. 

(b) Civil P. C. (1908), S. 115 and O. 21, R. 

97 — Mistake of law — (W. B. Premises Rent 
Control Act (17 of 1950), Sec. 13(2) ). 

Failure to entertain sub-tenant’s objec- I 
tion under S. 13(2) of W. B. Premises } 
Rent Control Act in a summary proceed¬ 
ing under O. 21, R. 97, Civil P. C., is a ; 
mistake as to the provisions of law and is | 
also against all ideas of justice and hence j 
High Court can intervene in revision un- j 
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der S. 135, Civil P. C. MR 1949 PC 156 

Dpf (rara o) 

Axmo: Civil P. C, S. 115 N. 13; O. 21 R. 97 

IV 8 

Manindranath Ghose and Anil Kumar Sett, 
for Petitioner; S. Mitra and Sair.arendra 
Krishna Deb, for Opposite Parly. 
REFERENCES: Courtwise/Chronological/ Paras 
C49) 76 Ind App 67: (AIR 1940 PC 156) 5 

(*50) 87 Cal LJ 181 
(*51) 88 Cal LJ 105 

ORDER: This is a revisional application 
under S. 115, Civil P. C., Horn the order ot the 
learned Judge, 6th Bench of the Small Cause 
Court, Calcutta dismissing an application un¬ 
der S. 13(2), Rent Control Act, 1950, on the 
ground that such an application is not main¬ 
tainable in a summary proceeding for delivery 
of possession and allowing an application un¬ 
der O. 21 R. 97, Civil P. C., and directing that 
the plaintiff decree-holder be put m possession 
of the premises with police help, if necessary. 
The premises in question, viz., 28A Mohan 
Bagan Lane, belonged to the opposite parties 
Nos. 1 and 2, Dr. M. N. Bose and another. Op¬ 
posite party No. 3 Sasti Charan Sen was a 
direct tenant under the landlords opposite 
parties Nos. 1 and 2. The petitioner Bhupesh 
Chandra Dutt is a sub-tenant in respect of a 
portion of the premises in question. The land¬ 
lords obtained an ejectment decree against 
the tenant opposite party No. 3 in Suit No. 493 
of 1951 of the 6th Bench of the Small Cause 
Court, Calcutta. The grounds on which the 
ejectment was sought and granted were, first¬ 
ly, that the tenant was in arrears, and second¬ 
ly, that he had sublet a considerable portion 
of the premises to sub-tenants who had been 
in occupation for more than seven months. 
When the landlords tried to obtain possession 
•of the premises they were resisted by the peti¬ 
tioner Bhupesh Chanclra Dutt who claimed to 
have acquired a tenancy directly under the 
landlord under the provisions of sub-s. 2, S. 
13, Rent Control Act, 1050. The landlords ac¬ 
cordingly filed an application under O. 21, R. 
37 ? Civil P. C. and the petitioner filed an ap¬ 
plication under S. 13(2), Rent Control Act, 
pleading that he was a lawful sub-tenant and 
therefore should be deemed to be a tenant 
directly under the landlord, and so the land¬ 
lord could not obtain delivery of possession 
against him. The learned Judge held that the 
sub-tenant was to obtain relief by a properly 
framed suit in a court of competent jurisdic- 
«on and that the application under S. 13(2) 
not lie in a court of summary jurisdiction 
for delivery of possession. He allowed the ap¬ 
plication under O. 21 R. 97, Civil P. C. Against 
that order, the sub-tenant Bhupesh Chandra 
putt has filed this revisional application, con¬ 
tending that the court below acted illegally and 
with material irregularity in the exercise of its 
jurisdiction by refusing to go into the question 
or the right of the sub-tenant under S. 13(2), 
Rent Control Act. This is the only point for 
-consideration in this revisional application. 

Under S# Rent Control Act, 1950 

Where any premises or any part thereof 

4 j or has b , een sublet a tenant of 
the first degree and the sub-lease is binding 

is* ffiSfS? 1llo J d i lf t - he j enai ? cy of such tenant 
MtowfuUy determined otherwise than by 

a decree in suit obtained by the 
^ aSon any of the grounds 
*P®eified in clause (h) of the provision to 
•sub-section ( 1 ) of Section 12, the sub-lessee 
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shall be deemed to be a tenant in respect 
of such premises or part of premises hold- 
ing directly under the landlord of the tenant 
whose tenancy has been determined, on 
terms and conditions on which the sub¬ 
lessee would have held under the tenancy if 
the tenancy of the latter had not been so 
determined.” 

On the strength of this provision, the peti¬ 
tioner alleged that he had acquired a valid 
title as tenant directly under the owners of 
the premises, that is, opposite parties Nos. 1 
and 2. It was of course for him to prove that 
he had so acquired the right of tenancy by 
fulfilling the conditions laid down in the sub¬ 
section quoted above. The learned Judge be¬ 
low held that an application under S. 13(2), 
Rent Control Act, could not be entertained in 
a summary proceeding for delivery of posses¬ 
sion. This decision is based on High Court 
lulings, e.g., in the case of — Thakurdas 
Pushpraj v. Dwarka Prasad’, 87 Cal LJ 181 
and tiierefore that decision must be held to 
be correct. But while the sub-tenant cannot 
file an independent application under S. 13(2), 
Rent Control Act, in a summary proceeding 
for delivery of possession, it appears that the 
learned Judge below was wrong in holding 
that the objection could not be heard even as 
an objection to the landlord’s application un¬ 
der O. 21, R. 97, Civil P. C. In this connec¬ 
tion, I may refer to the ruling in the case of 
— ‘Debendra Nath v. Parul Bala’, 88 Cal LJ 
105 where it was held that although a sub¬ 
tenant was not entitled to make an applica¬ 
tion for forbidding the landlord from taking 
possession on the ground of sub-lease, yet he 
was perfectly entitled to draw the attention of 
the court that he had a claim under the Rent 
Control Act to ask the court not to give 
every assistance to the landlord in carrying 
out the court's order in respect of possession 
of the premises occupied by the sub-tenant, 
but to insist that the landlord made an appli¬ 
cation under O. 21, R. 97 so that the question 
of the sub-tenant’s right might be determined. 
In other words, in the application filed by the 
landlord under O. 21, R. 97, of Civil P. C. the 
sub-tenant’s right under S. 13(2), Rent Con¬ 
trol Act, may and should be determined and 
the court below was wrong in not doing so. 

. i ,. i dvocate appearing for the 
opposite parties has urged that even if the 
court below has made a mistake of law 
the mistake cannot be remedied in the revi- 
sional application, because there is nothing to 
show that the court acted beyond its jurisdie- 
tion, or did not exercise the jurisdiction law¬ 
fully vested in it. As to the scope of S. 115, 
there are contradictory rulings one of the latest 
on the point being — ‘Venkatagiri Ayyangar v. 
Hindu Religious Endowment Board’. Mad, 76 Ind 
App 67 (P.C.) wherein it was held that where a 
™ r ,“°' v has gone wrong in respect of an 
established provision of law the High CouFt un¬ 
der s. 115, Civil P. C., may always intervene. In 
this case also, the Court below has made a 
mistake as to the provision of law, and it is 

fin° al1 ideas of justice that a sub¬ 

tenant who has a right to remain in a part of 

EL P £ em,ses s £°“ ld first he turned out and 
then b e compelled to file a suit for establish- 

ikLn ? "^. Accordingly this Rule is made 
and . he order of the court below is 
modified, while the order dismissing the in¬ 
dependent application under s 13(2), Rent 

w nt »v? Act {. 19 .5°» is affirmed, the order allow¬ 
ing the application of the landlord under O. 21, 
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R. 97, Civil P. C. is set aside and the court 
below is directed to dispose of the application 
according to law after giving the petitioner an 
opportunity to contest the application by prov¬ 
ing his right, if any, under S. 13(2), Rent Con¬ 
trol Act. 

(4) There will be no order as to costs. 
B/H.G.P. Order accordingly. 


A.I.R. 1953 CALCUTTA 200 (VoL 40, C. N. 67) 
K. C. CHUNDER J. 

Surja Kumar Sardar, Plaintiff-Appellant v. 
Manmatha Nath Naskar and others, Respon¬ 
dents. 

A. F. A. D. No. 919 of 1951, D/- 11-7-1952. 

(a) Hindu Women’s Rights to Property Act 

(1937), S. 3 — “Property” — Act does not ap¬ 
ply to agricultural property. (Para 5) 

Anno: Hindu Women’s Rights to Property 
Act, S. 3 N. 1. 

(b) Hindu Women's Rights to Property Act 
(1937), Ss. 2 and 3 — Non-agricultural property 
— Widow unchaste — Right to inherit — 
(Hindu Law — Inheritance). 

Provision in the Hindu Law of a widow 
being deprived of her inheritance because 
of unchastity is done away with by S. 2. 
Therefore, as regards non-agricultural pro¬ 
perty, the Hindu widow has now a statu¬ 
tory right to succeed to her husband’s pro¬ 
perties in the limited interest of a Hindu 
widow even though she had been un¬ 
chaste during her husband’s life. 

(Paras 5, 6) 

Anno: Hindu Women's Rights to Property 
Act, S. 3 N. 1. 

(c) Hindu Law — Inheritance — Agricul¬ 
tural property — Right of unchaste widow to 
inherit. 

As regards agricultural property, there is 
a distinction between unchastity condoned 
by the husband and unchastity subse¬ 
quent to such condonation but during the 
lifetime of the husband. The Hindu law is 
clear that if unchastity during the lifetime 
of the husband is condoned by the hus¬ 
band, such unchastity does not deprive a 
widow of her inheritance. (Para 7) 

Jitendra Kumar Sen Gupta and Narendra 
Nath Biswas, for Appellant; Anil Kumar Sett 
and Ashutosh Ganguly, for Respondents. 

JUDGMENT: This is an appeal against an 
appellate decree of the Subordinate Judge, 
Sixth Court, 24 Parganas, reversing that of the 
Munsif, Second Court, Baruipore. 

(2) It appears that the plaintiff who is a 
purchaser from a Hindu widow, one Bhudi¬ 
moni Dassi, claimed the property in suit alleg¬ 
ing that Bhudimoni inherited the property 
from her husband Debendra and the plaintiff 
purchased the same from Bhudimoni. Bhudi¬ 
moni is still alive. Debendra left also a 
daughter Mangala who died leaving a son and 
the son is also dead. 

(3) The Principal contesting defendant is 
Manmatha, the husband of Mangala. His only 
defence was that Bhudimoni having been un¬ 
chaste during the life of the husband, she did 
not inherit and therefore Mangala inherited 
and after Mangala, Mangala's son and Man¬ 
matha is now the owner as the only heir of the 
son. 


Nath (K. C. Cliunicr J.) A. I. H, 

(4) Therefore the only pertinent questions 
were the question of unchastity prior to the 
death of the husband and secondly a question 
which had not been considered by either 
Court, namely Bhudimoni’s rights under S 3 , 
Hindu Women’s Right to Property Act, i.e. her 
statutory right of inheritance, notwithstanding 
the Hindu Law, even if she was unchaste. 

(5) Debendra died long after the passing of 
that Act and the parties belong to the Daya- 
bhag school of Hindu law. It seems though I 
am surprised to find that this has never come 
up for decision before in this Court, that a 
great inroad has been made into the Hindu law 
of inheritance of her husband’s property by a 
Hindu widow by S. 3 of the Act. The Hindu 
widow now succeeds in virtue of S. 3, not be¬ 
cause she is a Hindu widow under the Hindu 
Law entitled to succession, so long as the pro¬ 
perty is not agricultural. As regards the agri¬ 
cultural property, it has been already decided 
that the Hindu Women’s Right to Property Act 
does not apply. So what we are now saying must 
be taken to refer to the non-agricultural pro¬ 
perty only. By S. 2 it is said that S. 3 will 
apply notwithstanding anything in the Hindu 

<aw, or any custom to the contrary. There¬ 
fore the provision in the Hindu Law of b 
widow being deprived of her inheritance be¬ 
cause of unchastity is done away with by this 
S. 2. 

(6) Therefore in the present case it should 
have been noticed by the Courts below that a 
Hindu widow was entitled to succeed to nob- 
agricultural properties under the Statute after 
her husband’s death, whether she was or was 
not chaste before such death. Of course, it may 
be pointed out that the law under S. 3 gives 
the Hindu widow a limited interest even now- 
in the husband’s estate. Under the circum¬ 
stances, what the Courts should have done was 
first to decide which of the properties were 
agricultural and which were not so, as it ap- 
pears from the evidence and the other mate¬ 
rials on record that the properties perhaps 
were of both kinds. Then as regards the non- 
agricultural properties, the defence should have 
been negatived, because the Hindu widow has 
now a statutory right to succeed to her hus¬ 
band's properties in the limited interest of a 
Hindu widow even though she had been un¬ 
chaste during her husband’s life. The plain¬ 
tiff should have been given, therefore, a decree 
straight off as regards the non-agricultural pro¬ 
perties to be enjoyed by him so long as the 
widow lived, unless he could prove subsequent¬ 
ly that the sale was for legal necessity.. 
If the widow did not inherit no ques¬ 
tion of legal necessity can arise and so it 
cannot be decided. If the widow inherited ac¬ 
cording to law, then a son-in-law is not the 
reversioner at the time of her death and the 
proper party is not now before the court and* 
therefore the question of legal necessity cannot 
be decided now. 

(7) As regards the agricultural properties* 
the lower appellate Court should have distin¬ 
guished between unchastity condoned by the 
husband and unchastity subsequent to such 
condonation but during the life time of the 
husband. The Hindu law is clear that if un¬ 
chastity during the life time of the husband is 
condoned by the husband, such unchastity does 
not deprive a widow of her inheritance. The 
lower appellate Court should also have tried to 
sift the evidence, because there appears to be- 
some variation from the pleadings in the evi- 
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dence and further the story of unchastity sub¬ 
sequent to condonation was not accepted by 
the trial Court. In the written statement it is 
definitely stated that the widow left the village 
with her paramour 23 or 24 years before dur¬ 
ing the life time of the husband and never re¬ 
turned. In the cross-examination of the 
widow, she was not asked about her elope¬ 
ment with one Fa.ni. Subsequently seven de¬ 
fence witnesses tried to make out that she had 
lived with such a person and the husband had 
brought her back and condoned her unchastity, 
and she lived with the husband. The eighth 
witness suddenly gave a different version 
namely that after the husband brought her 
back and condoned her unchastity and before 
the husband died she left again. ’ The Munsif 
did not believe the story of unchastity. No 
question arose of giving the widow an oppor¬ 
tunity of giving her version of this alleged un¬ 
chastity. She was a defendant in the case, 
being defendant 1 and she was examined as a 
witness. The learned Subordinate Judge with¬ 
out trying to discriminate between two diffe¬ 
rent stories namely, that given by the first 
seven witnesses and that given by the last 
witness and the relative credibility of the 
same and without giving any opportunity to 
the widow for explanation certainly reversed 
the finding of the trial Court. If the learned 
Subordinate Judge acts upon the evidence of 
these defence witnesses, an opportunity should 
be given by him to the widow to exolain and 
he will have then additional evidence taken 
on the point of the widow herself 
W As * have P° inted out, the case has been 
muddled in the Court below. Therefore I have 
no other option but to set aside the decree of 
the Subordinate Judge and remit the appeal to 
him for re-hearing in the light of this judg¬ 
ment. J b 

(9) Costs will abide the result. 

A/V.RB. Case rernanc j ec i, 

A.LR. 1953 CALCUTTA 201 (Vol. 40, C. N. 68) 

SEN J. 

Das Adhikary, Petitioner v. 
Parties th Prasad Shaw and others, Opposite 

Civil Revn. No. 2262 of 1951, D/- 4-7-1952. 

(a) Tenancy Laws — Calcutta Thika Tc 
Act (2 of 1949), s. 27 - AppS Ii£ 
ord F r . of controller which need not be 
Order of controller under S 2D rclat- 
ft* Question affecting his jurisdiction _ 

peaMies " 0t mer ° mteriocutor y order — Ap- 
nL (Para 4) 

id) Tenancy Laws — Calcutta Thika tv 

SV 4 % (2 29 - R»I * unle; 

by\ontrolIer.~ R ^ tnnsfer of <**> to Munsif 

It is true that in the Calcutta Thika 
Tenancy Act, there is no express provision 

PL^l eT i°* case from the fi,e of the 
Controller back to the file of the Munsif 

«i!t Hop" faC . 1 th , e Controller finds that the 

tbe Thika tenancy 
and tha .t he has therefore no juris- 

to r m try A he £ an retransfer the case 
w e ot the Munsif. Civil Revision 
, 08868 N °s- 1272 and 1273 of 1950 SI 

— S'iSSJ! o, EttJSSSiS 
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of India, from an order of the District Judge 

... ■ r-> _ . Z _ — > n an •» m *i ri 


L i fluid, 11UI11 CiU U1UU VVA. wn, --- - 

Oi the 24 Parganas dismissing summarily an 
appeal under S. 27(1), Calcutta Thika Tenancy 
*049, from an order of the Controller, 
Sealdah. 

(laj the petitioner landlord instituted Title 
Suit No. 316 of 1948 in the first court of the 
'Munsif of Sealdah for ejectment of the tenant 
opposite party from a parcel of basin lane; 
measuring 4 cottas held at the monthly rent of 
Rs. 12/-. The hearing of the suit v/as stayed 
when the Thika Tenancy Ordinance came into 
force on 26-10-48. After the Thika Tenancy 
Act, 1949, had been passed the suit was trans¬ 
ferred to the file of the Controller on 4-4-50 
under the provisions of S. 29 of the Calcutta 
Thika Tenancy Act of 1949. 

On 15-9-50 the petitioner filed an application 
before the Controller for re-transferring the 
suit to the file of the Munsif on the ground 
that the tenancy was not a thika tenancy 
within the meaning of the Calcutta Thika 
Tenancy Act, 1949, in accordance with various 
rulings of the Calcutta High Court on the 
point. The Controller rejected such applica¬ 
tion on 28-4-51 finding that the tenancy was 
a Thika Tenancy within the meaning of the 
Act and therefore the Controller had jurisdic¬ 
tion. This order was passed on 28-4-51. 

From that order, the landlord petitioner 
filed an appeal under the provisions of S. 27 

(1) of the Thika Tenancy Act to the District. 
Judge. The learned District Judge of 24 
Parganas dismissed the appeal summarily or. 
18-6-51 holding that though S. 27(1) provides 
an appeal to the District Judge from an order 
of the Controller, the words “an order of the 
Controller” must mean, a final order, because- 
if any other meaning was given to the words, 
an appeal would lie even from an order re¬ 
fusing an adjournment which would be absurd. 

(2) In this revisional application, it is urged 
that the District Judge, acted illegally and 
with material irregularity in dismissing the 
appeal summarily. It is also urged that the 
order of the Controller was bad in law in view 
of the decisions of the Calcutta High Court. 
It should be noted however that the revisional 
application is mainly directed against the 
order of the learned District Judge dismissing 
an appeal summarily. The point for decision 
is whether the learned District Judge was 
wrong in holding that an appeal lay only from, 
a final order of the Controller. 

(3) Section 27(1) of the Calcutta Thika 
Tenancy Act, 1949, provides that any person 

SBSTi b H y 30 , 0rder u 0f the Controller mSv 
nrSt !° dayS , fT - om the date of the order 
PlfS in « ln writing, in respect of any- 

to th/ rhinf T P S eSlden . cy Town of Calcutta 

Causes r2i?t»f Ud ®? . of the Court of Small 
causes, Calcutta and in respect of any boldine 

in Se which e> the l hni,r istrict judge of the distri « 
orderkmSto ^ dl . ng . «>ncermng which such 
thiJ 2f. miad ? 1S situated. There is nothing in 

fromTflnal ^ Sh ° W 2i? at , an appeal ,ies on!v 
ffi"® "3? 1 order -, T he learned Advocate for 

of an P ann te i Par / ty ^ as argued on the analogr 

192? thJ?*? 1 U/S - , 2 ?- 9 of the Succession Acl 

the Conton?w a ^ Pe H al lles on, y. from a n order of 

made m exercise of the powers 

Ac/ an? nn U t P ° f n him b y. the Thika Tenancy 
«/L and not , fr ? m aR y interlocutory order or 

?urisdicfion Sed l Hn th . e , exercise of inherent 
?'c 1 do not however think that the 

f u ° g L°| %?%, Succe . ssi ™ A6t > applies, be! 
us. m s. 299, Succession Act, it is provided 



202 Calcutta Calcutta Corporation v. Sailendp.a Natii ( R . P . Moolcerjce J .) A. I. R. 

that every order made by a District Judge “by A.I.R. 1953 CALCUTTA 202 (Vol 40. C N fi«n 
virtue of tiie powers hereby conferred upon ~ ’ ' 

hipri' shall be subject to appeal in accordance 1 • i*IOOKERJEE A:\ T D LAHIRI JJ. 

V’ 6 P rovi .i ions <* CM? p n C, applicable to Corporation of Calcutta, Defendant-Appel- 
appeals. in other words, S. 299 itself provides lant v. Sailendra Nath Ghosh and others, 
ihat an appeal lies from an order of tiie Dis- Plaintiils-Respondents. * 

tnct Judge passed under the powers conferred • f n o N n 77 insn n/ -a him 
upon him by the Succession Act. A - F - °- No ‘ ‘ 7 of 1950 > D/ ' '-4-1952. 

In S. 27(1), Calcutta Thika Tenancy Act, (a) .'Municipalities — Calcutta Municinal 

49, the words “order of the Controller" are Act (ill (3) of 1923), Ss. 124 and 127 and 131 
not so limited as to indicate that only an anil 363 and 3G4 — Assessment on unautho- 
ordcr of the Controller made under the provi- lised structures. 

-sions ol ihe Thika Tenancy Act would be sub- Sections 363 and 364 are not of much 
iect to an appeal. There is no doubt the dilii- assistance in determining the rateability 

culty pointed out by the learned District Judge or otherwise of unauthorised structures 

tnat 11 an appeal lies from every order, an ap- 37 Cal 833 and 37 Cal 837, Ref. (Para 11) 

peal would he even from an order refusing an Sections 124, 127 and 131 make no dis- 
adjournment and tins ^ wou.d lead to an ab- tinction between structures which are law- 

surci position But this difficulty can be re- fully raised and those which have been 

•nedied only by amendment of the words of raised without any permission or requi- 

a. 27(1). Further in the present case the site sanction, and the Corporation is en¬ 
coder of the Controller cannot be regarded as titled to assess rates on structures which 

a mere inter ocutory order The order relat- had been constructed without obtaining 

ed to a question affecting his jurisdiction, be- the sanction of the Corporation. (Paras. 3, 16) 

cause if the tenancy is not in reality a thika _ 

tenancy within the meaning of the Thika . que iulwii} n 

Tenancy Act of 1949, the Controller would ? tes lo far tt M.mSnS 

have no jurisdiction at all to proceed with Act iVconcernedis on theha<d3 of Thi 

SS;" SUU mUSt fi ° b3Ck t0 thG We annual value. Clause (a) of S 127 

(4) The learned Advocate for the opposite w n h «" 

party has also urged that under the provisions lh assessee^makes^a buhdine without 
of the Calcutta Thika Tenancy Act, 1949, the ! «n,T n n hi 

Controller has no power to retransfer a suit ^ U ° a ^ saa 5 l ‘° n V™ ’ u® 

to the file of the Munsif. Section 29. Thika ffj-P* ;t lw‘mef 1 ? n r h t ha„w ^™ o 

ST Co^Mlie^of Si ’S i° S lilting U ont, J/il a rule ,< ”b" 

^ J ♦ relating to Thika po]icy is at a]1 , be introduced that would 

enancy and not for retransfer of cases from a g ainst the assessee who is liable to 

• h ( 5, [h f r t0 i he r? r , dinary «Y}1 C^rt- It pay the rates on the income which that 

a S * trL ioio ha *h Jri the Calcutta Thika Tenancy property yields. Under no rule of public 

Act, 1949, theie is no express provision for policy can the owner and the occupier be 

retransfer of cases from the file of the Con- allowed to use the building without pay- 

troller to the ordinary Civil Court; but if in m ent ot ra t e s until, it may be after years, 

touud that a suit does not relate to an order for demolition is obtained, 

a tmka tenancy, it is clear that the Controller (18fl5) A C 117 and (1882) 10 QBD 267, 

can have no jurisdiction and the ease must p„i nn fParas 12 13) 

go back to the Civil Court. K ®‘' . . .... „ , „ . , 

(5) It is finally urged on behalf of the op- < b) (nI M T P o 'fefss if Jl38- 
posite party that it is only the District Judge get jS See - Effect 

who could retransfer the case back to the file DefecUve DOt,c ® taect - 
of the Munsif under the provisions of S. 24, Section 131 makes it absolutely clear 
C.P.C. and the Controller himself could not that if any reassessment becomes neces- 

tlo so, because the Controller has to be gov- sary that can be done only on intimating 

erned by the provisions of Civil P. C. In this the party concerned that the Corporation 

connection, the learned Advocate has referred is proceeding to revise the valuations, 

to Rr. 4(3) and 12 of the Rules framed under The procedure to be followed is exactly 

the Calcutta Thika Tenancy Act. This is a the same whether the assessment be made 

point however that I need not finally decide for the first time or for an increased 

as I propose to send back the case to the file valuation. A special notice is to be given 

of the learned District Judge, 24 Parganas, for under S. 138 and if there be some defect 

disposal of the appeal on merits and the point or irregularity in the notice or in the 

therefore can be considered by him. 1 may substance of the notice, the facts of each 

note however in passing that in an unreported particular case will have to be taken into 

case, Civil Revision Cases Nos. 1272 and 1273 consideration for determining whether 

of 1950 Roxburgh J. approved of a retransfer that notice satisfies in substance the provi- 

by the Controller to the file of a Munsif on sions contained in S. 138. If the ground 

the ground that the Munsif should first decide of increase is not correctly or fully stated 

whether the tenancy was in fact a thika that will not take away the jurisdiction of 

tenancy. the corporation to fix an annual value for 

(6) The Rule is therefore made absolute, the purpose of the rates if the notice did 

and the case is sent back to the court of the not mislead the assessee and it will be a 

learned District Judge of 24 Parganas for dis- sufficient and valid notice under the law. 
posal of the appeal under S. 27(1), Thika (Para 19) 

Tenancy Act, on merits. (c) Municipalities — Calcutta Municipal 

(7) In the circumstances the parties will Act (III (3) of 1923), S. 131 — Interpretation. 

^ r ^ ir own costs in this Rule. It cannot be contended that where the 

.B/R.G.D. Rule made absolute. intermediate revaluation is under either 

-- clause (c) or clause (d) of S. 131 (2) on 



1963 


Calcutta Corporation v. Sailendra Nath (R. P. Aloo!;crjce J.) Calcutta 203 


the basis of substantial alteration and 
improvement or the erection of new build¬ 
ings giving rise to the intermediate re¬ 
valuation, the new building or the build¬ 
ing which has been substantially altered 
and improved has to be revalued and such 
revaluation should be according to the 
relevant provisions of either clause (a) or 
clause (b) of S. 127 dependent upon the 
fact whether such improved structures or 
new buildings are meant to be let out or 
are not ordinarily let out or are not erected 
for letting purposes. Clauses (c) and 
(d) of sub-section (2), S. 131 cannot be 
interpreted in this way. All that these 
two clauses provide is that it is not the 
entire valuation as under the original 
general revaluation which is to be 
scrapped, but that only such portion of the 
original valuation as is necessitated by the 
changed circumstances be modified or 
added to. (Para 17) 


Sunil Kumar Bose and Ranajit Ghose, for 
Appellant; Benoyendra Prosad Bagchi, for 
Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 


(’10) 37 Cal 833: (6 Ind Cas 800) 11 

(’10) 37 Cal 837: (8 Ind Cas 654) 11 

(1895) AC 117: (64 LJMC 113) 14 

(1882) 10 QBD 267: (1883-9 AC 61) 14 


R. P. MOOKERJEE, J.: This is an appeal 
on behalf of the Corporation of Calcutta and 
arises out of proceedings initiated by the os- 
sessees under S. 141, Calcutta Municipal Act. 
against the decision of the Deputy Executive 
Officer about intermediate valuation in respect 
of premises No. 92, Beltoia Road, Calcutta, with 
effect from the third quarter of 1948-49. 

(2) The objections raised by the asscssees be¬ 
fore the learned Judge, Court of Small Causes, 
Sealdah, were accepted and it was ordered that 
the assessment made by the First Deputy Exe¬ 
cutive Officer be cancelled and vacated. * 

(3) The principal point raised in this appeal 
is whether the Corporation is entitled to assess 
rates on structures which had been constructed 
without obtaining the sanction of the Corpora¬ 
tion and they came within the category of un¬ 
authorised buildings. Two other points which 
also were raised will be considered later on. 


(4) To appreciate the first point raised it ii 
necessary to refer to some of the relevant facts 
Premises No. 92, Beltoia Road, was assessec 
during the last general revaluation with effec 
the fourth quarter of 1045-46 under clause 
(a) of S. 127, Calcutta Municipal Act. Tin 
total area was 9 cottas with a few structures 
one of them being a brickbuilt one and anothe: 
being a shed. In December, 1946, four out o 
the nine cotta vacant plots were let out to ; 
tenant by the owner at Rs. 40/- per mensem 
J 1 from the evidence that in or abou 

1947 the tenant raised certain structures or 
practically the entire portion of the four cotti 
plot taken on lease without obtaining any sane 
tion from the Corporation as required under th< 
building regulations. When these structure 
were completed steps were taken bv the as 
sessment department of the Corporation tc 
2 0t i c ^ for an intermediate revaluatior 
with effect from the third quarter of 1948-49 

♦w u- r !?P ect of thi s intermediate revaluatior 

fnri ?Hi 6 ra l s , ed by the assessees be- 

ifH 6 * E^ntive Officer. After the 

0b K 0ns * the annual value was 
raised from Rs. 757/- as under the previous 


general revaluation to Rs. 819/-. It may be 
mentioned that the original annual value as pro¬ 
posed bv the department was Rs. 1630/- which 
was reduced to this figure on objection raised 
by the assessees. 

(5) It appears further that, the building de¬ 
partment of the Calcutta Corporation had been 
taking steps for bringing the question of the 
raising of the structures without previous sanc¬ 
tion before the competent authority. Ultimately 
after the matter had been disposed of by the 
iearned Judge of the Court cl Small Causes 
and the appeal had been presented to this Court 
by the Corporation, an order was obtained from 
the Municipal Magistrate of Calcutta for the de¬ 
molition of these structures. This fact was 
brought to cur notice by both the parties at 
the time of the hearing of the appeal. 

(6) On behalf of the assessees, .. is contended 
that the raising of the unauthorised structures 
could not entitle the Corporation to have an 
intermediate valuation fixed. This objection 
has been given effect to by the lower Court. It 
is necessary in this connection to consider the 
relevant provisions of the Calcutta Municipal 
Act as to whether the circumstances under 
which the structures had been raised could be 
taken into consideration for assessment of rates 
and also whether as a question of public policy 
rates should or should not be assessed on such 
unauthorised structures. 


(7) Section 124. Calcutta Municipal Act, is the 
charging section* which authorises the Corpora¬ 
tion to impose a consolidated rate “upon all 
lands and buildings in Calcutta for the purpose 
of this Act.” It will be noticed that the lan¬ 
guage used in (his section is all inclusive and 
‘all lands and buildings* situated in Calcutta 
become assessable to rates. We may refer in 
this connection to clause 7, S. 3 of the Act 
which defines a building. A building includes 
different kinds of structures referred to in that 
clause, but does not include “a ‘bogla* or other 
similar kind of temporary shed erected on cere¬ 
monial festive occasions.*' It is not contended 
that the structure raised in the present case 
comes within the exception mentioned in this 
case. The various items referred to in the 
earlier portion of this clause are merely des¬ 
criptive of the nature of the structures without 
any reference to the circumstances under which 
such structures had been raised. 

The exception, on the other hand, makes a re¬ 
ference to the occasion or the circumstances 
under which these temporary sheds are raised. 
There are certain other exceptions introduced 
by S. 126 of the Act which disentitles the Cor¬ 
poration for levying rates in certain cases or 
under certain circumstances. We need not refer to 
the details of this section as it is not contended 
before us that the circumstances arising in the 
present case can bring the structures within 
the purview of the exceptions mentioned there- 


w oecuon 1Z7, Calcutta Municipal aci, la* 
down how the annual value of land and/*i 
buildmg has to be ascertained for determinatic 
v ie . ra t? s * As stated already, the assessme 
present case is under clause (a) 
?• 127 * f he relevant portion of that section 
iar as this point is concerned is as follows: 

"For the purpose of assessing land and fcuil 
mgs to the consolidated rate— 

(a) the annual value of land and the annu 
value of any building erected.” 
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A certain procedure laid down in that clause 
is to be followed. There are no qualifying 
words appearing before the expression "land 
and buildings’’ in the opening phrase. On the 
other hand, where reference is made to the 
annual vaiue of a building, the Legislature takes 
care to include the annual value of ‘any build¬ 
ing’. There is no indication from this clause 
that any dilTerentiation was intended to be 
made between structure raised with the pre¬ 
vious permission of the Corporation and one 
put up without obtaining such sanction. On 
the other hand, the expression “any building” 
used in that clause makes it abundantly clear 
that all kinds or buildings subject to tne provi¬ 
sions contained in clause 7 of section 3 defining 
buildings are liable to be assessed on the basis 
of annual value to be fixed under S. 127, Cal¬ 
cutta Municipal Act. 

(9) The assessment in the present case was 
an intermediate one occasioned by circumstances 
which are detailed in S. 131, Calcutta Municipal 
Act. Here also, the opening words of clauses 
(c) and (d) of sub-section (2) of S. 131 make 
specific reference to “any substantial alteration 
and improvement made in any building” (in 

clause c) and “if.‘any’ new building is 

erected” (in clause d) and they point unmis¬ 
takably to the implications of these clauses. 
Whether it be a substantial alteration or improve¬ 
ment to any existing building, or whether it 
be the erection of any new building, the build¬ 
ings referred to answer the description which 
would attract the provisions contained therein. 
No differentiation is contemplated in either of 
the two cases between a building erected, with 
the sanction or otherwise from the Corporation, 
by a tenant or by a trespasser. It is not open 
to the parly to ask us to consider the circum¬ 
stances under which the buildings were erect¬ 
ed. The only test to be applied is whether 
there has been a new building or any substan¬ 
tial alteration or improvement to any build¬ 
ing. 

(10) Reference was made by both the parties 
before us as to the effect of the provisions con¬ 
tained in Ss. 363 and 364 of the Calcutta Muni¬ 
cipal Act. These two sections appear in Chap¬ 
ter XXIII of the Calcutta Municipal Act which 
deals with the “demolition, alteration and 
stopping of unlawful work”. Reference may 
be made to the provisioas contained in these 
two sections which lay down that notwithstand¬ 
ing any valuation of any unauthorised struc¬ 
ture having been made by the Chief Executive 
Officer, the jurisdiction of the Corporation to 
take action against such unauthorised structure 
will not in any way be affected. 

(11) So far as the Corporation is concerned, 
it was contended that the provisions in these 
two sections indicate that there is a right to 
assess unauthorised structures. We cannot ac¬ 
cept this contention. This is not a charging 
section, and on the ether hand, the exception 
made in these two sections is for the purpose of 
retaining the authority of the Corporation to 
proceed against an improper and illegal act 
done by a rate-payer. There is no indication 
in either of these two sections that the Corpo¬ 
ration was authorised under the provisions to 
levy rates on those unauthorised structures. Re¬ 
ference may in this connection be made to the 
earlier decisions of this Court wherein these 
provisions under Chapter 23 of the Act came 
up for consideration. The decisions were un¬ 


der S. 449 of the repealed Act cf 1899 where 
there was no such explicit provision about the 
saving of the authority of the Corporation to 
proceed against unauthorised structures alter 
rates have once been assessed on them. 

It was argued in these cases that the accept¬ 
ance of rates by the Corporation was a waiver 
of the right to get a demolition order of the 
unauthorised structures. Vide — ‘Lachmi Na- 
rayan v. Corporation of Calcutta’. 37 Cal 833 
and — 'Bholaram v. Corporation of Calcutta*, 
reported in the same volume at p. 337, foot 
note. When the 1923 Act was passed this line 
of argument was made impossible by the pro¬ 
visos above mentioned following the decisionsj 
referred to above. In our view, these two sec¬ 
tions are not of much assistance in determin¬ 
ing the rateability or otherwise of unauthorised 
structures. 

(12) It is next urged on behalf of :he as¬ 
sesses that as a matter of public policy the 
Corporation ought not to be allowed to assess 
rates on illegal erections of buildings, and 
thereby to a certain extent reap the benetit of 
illegal acts by members of the public. We do 
not think that any question of public policy! 
arises in a case of this description. 

(13) The liability to rates, so far as the Cal¬ 
cutta Municipal Act is concerned, is on the 
basis of the annual value. Clause (a) of S. 127 
is attracted when there is an income ansing 
from the property by letting it out. If the as-', 
sessee makes a building without getting a sanc-i 
tion of the Corporation, he reaps advantage, 
arising therefrom by using it himself, or by 
having an income by letting it out, and if a 
rule of public policy is at all to be introduced.; 
that would be against the assessee who is liable 
to pay the rates on the income which that pro-j 
perty yields. Under no rule of public policy 
can’the owner and the occupier be allowed to 
use the building without payment of rates un¬ 
til, it may be after years, as in the present case.! 
an order for demolition is obtained. 

(14) Our attention has not been drawn to any 
case where such a claim had been made in the 
past. But that does not mean that if such a 
claim is sustainable it is not to be allowed. Re¬ 
ference may, however, be made to a discussion 
of an analogous matter in the English Courts. 

As is well known, in England assessment of 
rates depends on a basis altogether different 
from that laid down under the Calcutta Muni¬ 
cipal Act. Under the statute of Elizabeth I. 
the occupier is to be the person who is to be 
rated. The Courts have endeavoured and 
struggled to explain what is meant by occupa¬ 
tion and who is to be considered vo he a rate¬ 
payer. There is no statutory definition of the 
term “occupier”. Occupation as used in con¬ 
nection with the law of rating in England is to 
be decided on first principles. Cm the ques¬ 
tion of title be looked into for determining who 
the occupier is? 

Lord Herschell. L. C., observed in — ‘Holy- L 
well Union v. Halkyn District Mines Drainage 
Co.*, (1895) A. C. 117 at p. 125: 

“The question whether a person is an occuoier 

or not within the rating law is a question of 

fact and it is not dependent upon legal title.” 
Lord Macnaghten observed in the same case at 
page 127 of the report: , 

“Liability to rates is not a matter of title. The I 

question in each case must be whether there 

is in fact such an occupation as, according 
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sideration under clause (a) of S. 127 of the Act, 
and that is on the same basis as the original 
valuation had been made. There has been no 
defect whatsoever, 6c none of the directions con¬ 
tained in clauses (c) and (d) of sub-s. \2> of 
S. 131 have been violated. This objection also 
cannot, therefore, be entertained. 

(18) The next objection raised was with re- 
OI I lib own wivujj » . *-*'-» ww. , ference to the notice which had been issued un- 

(1882) 10 Q B D 267 at p. 282. No such lesult der ci. 138, Calcutta Municipal Act. Trie pound 
follows where a person produces evidence of 0 f increase, as noted in this notice, exhibit 2, was 


to the statute of Elizabeth and a course of 
decisions which have been r?cognis3d and es¬ 
tablished at law, carried with it liability lor 
rating purposes.** 

If a person in ‘de facto possession of jand 
finim to show that his Dossessinn was 


follows where a person produ._ - 

title to show that ins acts which may or may 
not amount to an exercise of the right to oc¬ 
cupy are lawfully dene under a title which 
comes under such a right. 

(15) In England, therefore, when attempts 
were made to escape liability to rates by occu¬ 
piers on the ground that they had come into 
occupation illegally or improperly, they were 
not allowed to do so. One of the principles as 
noted above, is that a person is not to take ad¬ 
vantage of his own wrong and reap the benefit 
himself, while he will refuse to pay the public 
dues which a person occupying the premises is 
liable under the law. 

(16) On an examination of the provisions con¬ 
tained in the Calcutta Municipal Act to which 
reference has already been made, it is clear that 
those provisions make no distinction between 
structures which are lawfully raised and those 
which have been raised without any permission 
or requisite sanction. This contention cn be¬ 
half of the assessees should, therefore, be over¬ 
ruled. 

(17) The next contention which had been 
raised on behalf of the assessees was that the 
structures had been raised by the lessee not for 
letting purposes but for his own use. It is con¬ 
tended that as regards the right to make an 
intermediate revaluation, the Corporation is to 
assess it under S. 127(b) and not under S 127(a), 
Calcutta Municipal Act. It is, however, over¬ 
looked that the premises had originally been 
assessed under clause (a) of S. 127, and that 
the intermediate revaluation is of an assess¬ 
ment which had so been made previously cm a 
rental basis under clause (a). It is, however, 
contended that where the intermediate revalua¬ 
tion is under either clause (c) or clause (d) of 
S. 131(2) on the basis of substantial alteration 
and improvement or the erection of new build¬ 
ings giving rise to the intermediate revaluation, 
the new building or the building which has b^en 
substantially altered and improved has to be 
revalued. 

Such revaluation, it is contended, should be 
according to the relevant provisions of either 
clause (a) or clause (b) of S. 127 dependent upon 
the fact whether such improved structures or 
new buildings are meant to be Jet out or are 
not ordinarily let out or are not erected for 
letting purposes. We do not think that clauses 
i7jL nd , ( ^ of sub-section (2) of S. 131 can be 
interpreted in this way. All that these two clauses 
provide is that it is not the entire valuation as 
under the original general revaluation is to be 
scrapped, but that only such portion of the ori¬ 
ginal valuation as is necessitated by the changed 
circumstances be modified or added to. That is 
exactly what has been done in the present case 

Ssmpot en » e «i, t0 the de 1 tails 1 of the basis of as: 
o SS thf ' he ,- g ? nera va uation and to those 
or the intermediate valuation, it becomes un- 

questionabte that portion of the land on whfch 

!fmi rUCtUR r ! have been raised i,nd value 
ef the new structures have been taken into con- 


stated to be 
•‘Increase in the estimaied yearly rental value 
less statutory allowance for repairs due to 
substantial alteration and improvement made 
in the building.” 

On behalf of the assessees. it is argued that on 
the evidence it appears that no substantial im¬ 
provement or addition had been made to the 
structures which had originally been in exis¬ 
tence when the general revaluation was given 
ellect from the fourth quarter of 1945-16. It 
was on the four cotta vacant plot which had 
been leased out by the owner that a new struc¬ 
ture had been raised. So this would be a case 
falling within Cl. (d) and not Cl. (c) of sub-s. 
(2) of S. 131, Calcutta Municipal Act. The no¬ 
tice, however, as issued indicated that the in¬ 
termediate revaluation had been occasioned not 
owing to new structures having been raised, 
but to substantial alteration and improvement. 
It was not. therefore, open to the Corporation on 
issuing such a notice to assess the new struc¬ 
tures under Cl. (d) of sub-s. (2) of S. 131. 

(19) On behalf of the Corporation, an ex¬ 
treme position has been taken that no notice 
need be issued. We do net think that we can 
give effect to such a contention. Section 131 
Calcutta Municipal Act, makes it absolutely 
clear that if any reassessment becomes neces¬ 
sary that can be done only on intimating the 
party concerned that the Corporation is pro¬ 
ceeding to revise the valuations. The procedure 
to be followed is exactly the same whether the 
assessment be made for the first time or for 
an increased valuation. Section 138 of the Act 
makes it abundantly clear. A special notice 
is to be given. Such a notice was given in the 
present case, but the mention of the ground of 
increase was not quite accurate. On behalf of 
the assessees. reference is made to the last part 

> Gr, , nc S appeari rs in S. 138 of the Act 
where it is laid down that the notice shall con¬ 
tain a statement of the grounds for such an 
increase. If the ground is not correctly or fully 

Corporation^ at away the jurisdiction of the 

r£JP°?Vu to an annual va lue for the pur¬ 
pose of tne rates? We do not think that in the 
special facts of this case, the mistake in the 

T°he C naHv afIect th ? of the assessment 

and on The 0 othe ned h n K ot been misled at all, 

»a by 
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notice satisfies in substance the provisions con¬ 
tained in S. 138, Caicuita Municipal Act. In 
the special circumstances of this case we hold 
that the notice did not mislead tne assessees. 
and that it was a sufficient and valid notice 
under the law. 

(20) All the objections raised by the assessees 
fail, and the appeal riled by them under S. 141. 
Calcutta Municipal Act, before the Court of 
Small Causes, Sealaah, must be dismissed. 

(21) This appeal is accordingly allowed with 
costs of this Court, the nearing fee being as¬ 
sessed at three gold mohurs. Tlie order of the 
lower Court is set aside and the objections of 
the assessees are rejected. The original as¬ 
sessment made by the Deputy Executive Officer 
stands. 

(22) LAHIRI, J.: I agree. 

B/D.H. Appeal allowed. 
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HARRIES C. J. AND S. R. DAS GUPTA J. 

Arabinda Dey, Appellant v. The State. 

Criminal Appeal No 181 of 1951, D/- 12-3- 
1952. 

(a) Evidence Act (1872), S. 133 — Case of 

rape on girl of 7 years depending on her evi¬ 
dence — Her evidence changing from time to 
time — Her evidence must be corroborated: 
AIK 1952 SC 54, Relied on — (Penal Code, S. 
376 >- _ . (Para 6) 

-•vnno: Evid. Act, S. 133 N. 6; Penal Code, 
Ss. 375, 376 N. 4. 

(b) Evidence Act (1872), S. 33 — Death of 
witness must be established. 

Where a witness had died before a 
Sessions trial, the evidence given by him 
in the Court of the enquiring magistrate is 
admissible in evidence under S. 33, Evi¬ 
dence Act. But before that deposition 
can be put in, strict proof must be given 
of the death of the witness. (Para 7) 
Anno: Evid. Act, S. 33 N. 4. 

(c) Evidence Act (1872), S. 33 — Adverse 
party must have had right to cross examine 
witness. 

The evidence is only admissible under 
S. 33 if the accused had a-right to cross- 
examine him and if he had no right then 
it does not become admissible because 
there was cross-examination. 

In a case proceeding as a warrant ease 
by reason of S. 256, Criminal P. C., and 
the preceding sections the accused has no 
right to cross-examine witness until the 
charge has been framed. The fact that he 
was cross-examined, does not make his 
evidence, admissible under S. 33. (Para 12) 
Anno: Evid. Act, S. 33 N. 11. 

(d) Evidence Act (1872), S. 33 — Issues in 

case in which witness was examined and in 
case in which his evidence is sought to be ad¬ 
mitted under S. 33 must be same. (Obiter, 
per Harries C. J.). (Para 13) 

Anno: Evid. Act, S. 33 N. 12. 

(e) Criminal P. C. (1898), S. 297 — Evidence 
of witness admitted under S. 33 — It is duty 
of Judge to warn jury, that though such evi¬ 
dence was treated as substantive evidence, 
yet it was for them to consider whether they 
could accept the evidence in the deposition 
having regard to the fact that they had not 
had the advantage of seeing and hearing the 
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witness — Failure amounts to non-direction — 
(Evidence Act (1672), S. 33). (Para 14) 
Anno: Evid. Act, S. 33 N. 1; Cr. PC, S. 297 
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Suahansu Sekhar Mukherji, Ajit Kumar 

Dim; ananendra Mohan De and Kishore Mo- 

Kciji, for Appellant; J. M. Banerjea, for the 
State. ’ 

REFERENCES: Courtwise/Chronological/ Para*; 
(’46) AIR 1946 PC 1: (ILR (1945) 

Lah 451 PC) in 

Co 2) 1952 SCJ 46: (AIR 1952 SC 54: 

1952 Cri LJ 547 SC) 6 

(*50) Cri Appeal No 236 of 1949, 

D/- 3-3-1950 (Cal) 12 

HARRIES, C. J.: The appellant was tried by 
a learned Sessions Judge and a jury upon a 
charge of rape. He was found guilty by a 
majority of 3 to 2. The learned Sessions Judge 
accepted the verdict of majority, convicted the 
appellant under S. 376 and sentenced him to 
five years' rigorous imprisonment and also five 
stripes. 

(-) The appellant being dissatisfied with the 
verdict, conviction and sentence, has preferred 
an appeal to this Court and the appeal is con¬ 
fined to questions of law, namely, whether 
there were any misdirections in the charge of 
the learned Judge to the jury. Before dis¬ 
cussing the charge it will be convenient shortly 
to set out the facts which gave rise to the pro¬ 
secution. The girl said to be raped was of the 
name of Duiali. She was about seven years of 
age and went about with her father, Gangasa- 
dhan Ghatak, earning their living by begging. 
It is said that they came to the town of Burd- 
wan about two months previous to the incident 
which led to this charge. They were accus¬ 
tomed to sleep at night on the verandah of a 
Thakurbari which was owned by the appellant 
and actually adjoined his house. On 17-11- 
1950, the prosecution alleged that the little girl 
and her father were sleeping on the verandah 
of this Thakurbari when at or about midnight 
the appellant came there and enquired who 
they were. On the father replying that they 
were beggars, Arabinda is said to have asked 
them if they had taken any food. They re¬ 
plied that they had, but Arabinda it is said 
insisted that they must take something from 
him. Arabinda then sat beside the little girl 
passed his hand over her body and pulled down 
the pyjama she was wearing. He then it is 
said inserted something into her private parts 
which caused her intense pain whereupon she 
cried out. Arabinda, it is said, then went into 
the house and hurriedly brought out some 
sweetmeats and offered them to both the father 
and the child. Shortly after, persons came by 
including one Sivada Mukherjee, carrying a 
powerful light and as he approached the appel¬ 
lant ran back into his house. 

(3) The father and the girl went to the thana 
which was nearby and made a first information 
report & it is interesting to note that in that first 
information report no allegation of rape is made. 
Investigation was made by the police and a 
charge-sheet was submitted to the Court. In 
that charge-sheet all that was suggested against 
the appellant was the crime of outraging this 
little girl’s modesty. Upon that charge the case 
proceeded. 

(4) It seems that on the following morning the 
little girl was medically examined and a swab 
was taken. This swab it is said was sent to 
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the Chemical Examiner on 3-3-1951 and later 
in the morning the report of the Chemical 
Examiner was received suggesting that the 
swab showed signs of spermatozja. When this 
report was received by the Court of the Magis¬ 
trate, the latter appears to have converted the 
case 'which was proceeding as a warrant case 
to an enquiry into the charge of rape. He even¬ 
tually committed the appellant to stand his trial 
in the court of session on the charge of rape. 


(5) In the court of session the little girl 
gave evidence but her father it is said had died 
in the meantime. The evidence given by him 
in the court of the magistrate was tendered and 
accepted as substantive evidence in the Court 
of Session. The evidence of other witnesses 
was taken and eventually the Jury, as I have 
said by a majority of 3 to 2 found the appellant 
guilty. 


(6) Mr. Sudhansu Mukherji on behalf of the 
appellant had contended that the girl’s evidence 
in this case was not corroborated and that it 
would be dangerous in a case of this kind to 
convict solely upon the little girl’s statement. 
In a recent case in the Supreme Court — 
‘Rameshwar v. State of Rajasthan’, 1952 S C’J 
46 that Court has held that corroboration in 
cases of this kind is desirable though not es¬ 
sential. For reasons which will appear later, 
I think that this is a case where corroboration 
is essential. There are features in the case that 
would make it practically impossible for any 
court to act on the little girl's evidence unless 
it was corroborated. 


(7) The only corroboration suggested in (is' 
the evidence of the girl’s father, Gangashadha 
Ghatak, given in the court of the magistral 
Mr. Mukherji has urged that deposition m 
inadmissible for a number of reasons. Wher 
a witness had died before a Sessions trial th 
evidence given by him in the court of the er 
quiring magistrate is admissible in evidence hi 
der S 33 of the Evidence Act. But before ths 
deposition can be put in strict proof must fc 
given of the death of the witness. The orde; 
sheet shows that the learned Judge accente 

♦Ko D VI ur nce n® erd ? because it was tendered b 
S ^CGUtor and the only evidence c 
the death of the father is the evidence of th 
ffc 1 said that he died four months be 
fore the date on which she gave evidence z 
some place called Galsi. Can the uncSrob 
rated testimony of this little girl as to th 

of 1he u-tath er be regarded as strict pro: 

death which is necessary to permit the dc 
Kf/tion , in the court of the committing magi- 
trate being accepted as evidence? , 

a ver in -. tWs c , se would have bee 

MtifH steTto % Z KTi 

jf f^ a ^ ng - She alleges that she was rape 
»J h -L preS( I nc f ° f her f ather who apparent! 
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(9) Further it had been suggested that this, 
case haa bean brought against tne appellant by 
his arch enemy, one Jagabandhu. ine father 
in a petition which he filed in court on Novem¬ 
ber 21 staled that the appellant was not the 
person guilty, but that it was Jagabandhu. 
though on December 11 he filed another state¬ 
ment withdrawing his allegation against Jaga¬ 
bandhu and stating that the appellant was the 
guilty person. If the father had been alive and 
given evidence he would have been severely 
cross-examined on these matters. Further there 
was evidence that when the father went to the 
thana. Jagabandhu, the appellant’s arch enemy, 
also appeared and was with the father, though 
how he came to join the party it is impossible 
to say. That is a matter which the father might 
have found difficult to explain. 

(10) There were therefore cogent reasons \vhy 
the father, if alive, should be kept cut of this 
case and one may well suspect that the story 
of his death was introduced in order to avoid 
cross-examination. Having regard to these fac¬ 
tors it was I think incumbent on the prosecu¬ 
tion to bring cogent evidence to prove that the 
father was dead and, as I have said, the evi¬ 
dence of this little girl which is very vague 
and wholly uncorroborated is not such cogent 
proof as the law requires. The necessity of 
strict proof was stressed by their Lordships of 
the Privy Council ih — ‘Chainchal Singh v. 
Emperor', AIR 1946 PCI. 


yxx, icgiiiQ tne matters winch J 

have indicated there was special need for strici 
proof in this case and it was not forthcoming 
Therefore the deposition given by Gangasadhar: 
in the court of the committing magistrate was 
wrongly admitted in evidence and once that is 
held it follows that there was no corroboratior 
whatsoever of the little girl’s story. 

( 12 ) Mr. Mukherji has further pointed out 
that even if the father was dead his deposition 
m the court of the committing Magistrate was 
still inadmissible. Section 33, Evidence Act 
makes the deposition admissible provided in the 
first place that the proceeding was between the 
same parties or their representatives in inter¬ 
est Such was tne case here. It is also admis- 
sib e provided that the adverse party in the 
first proceeding had the right and opportunity 
examine in such proceeding. The 
father Gangasadhan was cross examined in the 
J** Proceeding, but Mr. Mukherji has urged 

f J. hedefenCe had no , ri g ht to cross-examine 
as the case was proceeding as a warrant case 

DrorPP?«n^ gaSadhan gave evidence - That it was 
peeling as a warrant case at that stage 

admits of no doubt and it is clear that bv 

cS fJ™ 56 ', h CrImln01 R C, S the p rl 
ceding sections the accused had no rieht tc 

“°«,f xamin t until the charge had been famed 

It ha | been held by a Bench of this Court in 

Cri. Appeal No. 236 of 1949, D/- 3-3-1950 ha! 

it is immaterial whether the witness was cross 
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e questions in issue in the two courts must 
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be substantially the same. When the father was 
cross-examined the matter in issue was far less 
serious, namely, outraging this girl’s modesty 
oy an act which at most would amount to an 
indecent assault. In the Sessions Court the 
.issue was grave, namely, rape and I have very 
| grave doubts whether the issues can be said to 
nave been substantially the same in both 
! courts. However it is unnecessary to stress the 
point because it appears to me that there was 
no strict proof of the death of the father and 
that being so. the deposition could not be 
I admitted. 


A. I. R. 


(1*) But even if this deposition was admis- 
sib.e it appears to me that the learned Sessions 
•Judge was guilty of a grave non-direction. If 
the deposition was admissible he of course 
would have to tell the jury that the deposition 
was a piece of substantive evidence. But he 
would also have to warn the jury as to the 
weight which they should attach to such evi¬ 
dence. He would have to tell the jury that as 
regards other witnesses they had had the ad¬ 
vantage not only of hearing them, but seeing 
them and observing their demeanour, whereas 
! with regard to the fathers evidence all that 
they had before them was cold hard print. They 
| ought to have been told that it would be for 
them to consider whether they could accept the 
evidence in the deposition ^having regard to the 
fact that they had not had the advantage of 
seeing and hearing Gangasadhan. The learned 
Judge made no reference whatsoever to that 
aspect of the case. 

(io) Mr. Mukherji also contended that the 
learned Judge had misdirected the jury on the 
admissibility of the first information report. At 
page 38 of the paper book the learned Judge in 
his charge does make it clear that the first 
information report is not substantive evidence 
Bui in an observation he makes at page 42 he 
seems to suggest that the first information re- 
port is very much substantive evidence. He told 
the jury: 

“In the F. I. R. the miscreant was described 
as a Babu of the house. His appearance was 
described and it was also specifically stated 
that he had a tuft of hair (Chaitan) which 
he has got even now. Dulali and her fathei 

^identified hl ™ in Court as the man referred 

(16) There he seems to suggest that the first 
information report is evidence in itself and not 
merely a document corroborating the informant, 
the father. At page 43 it is stated that the wit¬ 
ness Slnvada Mukherjee was named in the first 
information report as having been told of the 
occurrence and that he supplied the name of 
the accused. His name appears in the first in¬ 
formation report as present when it was re¬ 
corded. There again the suggestion is that the 
first information report is substantive evidence. 
Further there is another misdirection in this 
charge because Shivada Mukherjee denied that 
he ever gave the name of the accused to the 
father. That I think should have been stated 
by the learned Judge when dealing with this 
aspect of the case. 

(17) For the reasons which I have given the 
verdict of the jury cannot be sustained. This 
deposition was in my view inadmissible and 
therefore the jury were asked to consider evi¬ 
dence which should not have been placed before 
them. That in itself would be enough to vitiate 
the verdict. Further, once this deposition is 


eliminated there is no evidence at all corrobo¬ 
rating the evidence of the little girl. Further 
it seems to me that some of the observation! 
of the learned Judge concerning the first infor 

m r«°fTh P ° rt f L '° f a ™ unt t0 a misdirection. 

08 ; The verdict of the jury must therefore be 

set asice and so must the conviction and sen- 

ence. The question arises what course should 
chis Court pursue. The court can direct a re¬ 
trial or it can in a proper case acquit the 
appellant. It appears to me that in this case 
tne state of the evidence is such that it would 
be both a waste of public time and money to 
order a retrial of this appellant, because once 
the deposition of Gangasadhan is excluded there 
is no evidence at all corroborating the little 
girl s story and for the reasons which I have 
given the jury would have to be told that it 
would be highly dangerous to convict unon the 
little girl’s evidence standing by itself. Further 
it appears to me that the story is far too im¬ 
probable to be true. How could this little girl 
be raped or even interfered with in the presence 
of ner father and who would dare to do it? 
Is it likely that a man of the position of Ara- 
binda Dey would conduct himself in this fashion 
m the very presence of the little girl’s father? 

(19) Another very suspicious feature in this 
case is the evidence relating to taking a swab. 
That it is said was done on November 19 but 
for some reason it was not sent to the Chemical 
Examiner until March, 1951. Much can happen 
to swabs in the meantim: and therefore the 
evidence of the Chemical Examiner as to the 
examination of this swab is really worthless. In 
my judgment the case is so improbable and the 
evidence so unsatisfactory that no jury pro¬ 
perly directed could possibly convict. 

(20) Again a very valuable piece of evidence 
for the prosecution is that the witness Mukher¬ 
jee came shortly after the occurrence carrying 
a strong light and he recognised and named the 
accused. But Mukherjee denies that. How could 
a jury in the circumstances convict the appel¬ 
lant of this crime when the prosecution version 
is so extraordinary. It appears to me that the 
only course that this Court can follow upon 
this evidence is to acquit the appellant. 

(21) In the result therefore this appeal must 
be allowed. The verdict of the jury and the 
conviction and sentence are set aside and the 
appellant is acquitted. He need not surrender 
to his bail and his bail bond is discharged. 

(22) S. R. DAS GUPTA J.: I agree. 

Appeal allowed. 


B/R.G.D. 
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Nityananda Ghose, Applicant v. Rajpur 
Chhaya Bani Cinema Ltd., Respondent. 

Suit No. 202 of 1952, D/- 30-5-1952. 

(a) Transfer of Property Act (1882), Ss. 58 
and 96 — Equitable mortgage — Nature of. 

By the combined operation of Ss. 96 and 
58(b) an equitable mortgage must be held 
to be a mortgage where the mortgagor 
binds himself personally to pay the mort¬ 
gage-money. (Para 7) 

Anno: T. P. Act, S. 58 N. 39 Pt. 87. 

(b) Transfer of Property Act (1882), S. 
68(1 Ha) — Equitable mortgage — Right of 
mortgagee to recover mortgage-money from 
mortgagor. 




1953: Nit vax and a v. R. C. B. Cixem 

In an equitable mortgage, the mort¬ 
gagee has a right to sue for the mortgage- 
money within the meaning of S. 68(1) (a) 
and further under such an equitable 
mortgage the mortgagor binds himself to 
repay the mortgage-money within the 
meaning of S. 68(1)(a). (Para 7) 

Anno: T. P. Act, S. 68 N. 2. 

(c) T. P. Act (1882), S. 68(2) — “Stay the 
suit” — Application lor stay when can be re¬ 
fused. 

In order to stay the proceedings in a 
suit under S. 68(2) the suit must be a suit 
by the mortgagee for the mortgage- 
money. The word “mortgagee” and the 
words “mortgage-money” on a proper 
construction of S. 68(1) indicate that the 
“right to sue” mentioned in that section is 
the right which belongs to the mortgagee 
only in his capacity as a mortgagee 
and not in a totally different capacity. 

The language used in S. 68(1) (a) that 
“mortgagor binds himself to repay” 
should be read as a term of the mortgage 
itself. These words refer to the personal 
liability that inheres in the mortgage. 

But if the mortgagor chooses to create 
a personal liability by independent tran¬ 
saction like a promissory note, a cheque 
or other independent engagement ‘com¬ 
pletely dissociated from the mortgage, 
then he does not come within the scope 
of S. 68(1) (a) nor within the principle 
that security should be called up first be¬ 
fore personal liability is enforced. In such 
. a case as the personal liability to repay a 
loan arises independently of any existing 
mortgage, the suit is not one by the mort¬ 
gagee for mortgage-money. Section 68(1) 

(a) is not attracted and the defendant to 
such "Si suit is not entitled to pray for 

!« 7 i 6 QB ) i08 41 itet <i App 
Anno: T. P. Act, S. 68 ^ ' 2> 

<2> d) 1 &£ er . , of P ™ pert y. Ac ‘ (1882). S. 68 
w Stay of suit 9 Mortgagor denvinc 
mortgage cannot ask to stay suit. ° 

, A mortgagor who wishes to avail of the 
benefit of S. 68(2) can only do so on the 

morL a a i SUm P, tl0n that there ^ a valid 

and‘at*thf» - deny the mortgage 

and at the same time invoke to apply the 

discretionary relief under S. 68(2). 

Anno: T. P. Act, S. 68 N. 18. (Para 15) 


for^ Respondent'. AppUcant: ' Sam bid Das, 

(1895) 1 QB 108: (64 U QB 1) .« 


thereof.^ read wlth sub ' s -' <«' and' cl® (a) 
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(3) This suit was instituted by the plaintiff 
on or about 9th January 1952. In para. 1 of the 
plaint the claim against the defendant company 
is made only on the basis of its alleged liabi¬ 
lity as drawer of a Promissory Note dated 11th 
January 1949 for the sum of Rs. 40,000/- carry¬ 
ing interest at the rate of 6 per cent, per annum 
payable on demand to the plaintiff or order. 
That is the only claim made in the plaint. In 
para 3 of the plaint the plaintii! pleaas that the 
defendant also created an equitable mortgage 
by deposit of title deeds in respect of a cinema 
house situate at Rajpur outside the jurisdiction 
of this Court but that is only pleaded to ask 
for leave under O. 2, R. 2. C. P. C. to file a 
separate suit to enforce the mortgage if and 
when necessary. In this suit the plaintiil asks 
for a decree for a sum of Rs. 47.200/- inclusive 
of interest due on the promissory note. That 
is the only decree claimed by the plaintiff on 
this plaint. 

(4) In the written statement the defendant 
company takes the defence of complete denial 
of the promissory note, denying that it drew 
the promissory note or it authorised the drawing 
of the promissory note. What is more the de¬ 
fendant company pleads further to deny the 
creation of any equitable mortgage and has par¬ 
ticularly denied that it deposited or authorised 
anybody to deposit the title deeds in respect of 
the cinema house with intent to create any 
security. The written statement proceeds in the 
defence by the submission that if it is held 
contrary to the pleading that there has been a 
mortgage then this Court should stay all pro¬ 
ceedings in this suit until the plaintiff has ex¬ 
hausted his remedy against the mortgaged pro¬ 
perty or abandons his claim for the mortgage 
security. Even a momentary reflection will show 
that this submission is pointless because this 
Court cannot determine the validity of the 
mortgage in this suit in which the mortgage is 
not in issue and which suit again the applicant 
himself wants to stay. The applicant, therefore, 
is in the paradox of wanting to stay this suit 
and at the same time wants this Court to deter¬ 
mine in this suit the validity of the mortgage 
first. The effect of this paradox will be of im¬ 
portance when I discuss the question of discre¬ 
tion under S. 68 (2), T. P. Act. 


(a) The defendant now applies to stay this 
suit under S. 68 (2), T. P. Act on these mate¬ 
rials. The only ground on which the application 

r> 1S A 1 * at J his suit is one under S. 68 (1) 

? ’ Vc; f- • J^ qu ™ stion under cls - ( b )» <c) or 
(d) of Section 68 ( 1 ), Transfer of Property Act is 

mvdved in this case. The defendant company 

can only succeed if it satisfies in the first in- 

S a 68 e (lWa\ T p m A S » Wit £' in the meanin R of 
’r T- P , . Ac . 1 and sec ondly if it satis- 

_I® S l would, in my discretion, given to 

procS e 4 SUb ' S - ‘ ’ ° f “““ «* 

1 5 ropoS L J° deal nrst with the argument 
advanced on behalf of the applicant that the 
requirements of S. 68 (1) (a) T P. Act are 
satisfied in this case. It is argued that this' is 

?tself^o V ^i h fh m0rtga » S0r com P any has bound 
u pay % mortgage-money and there- 
fpre it comes within the meaning of this set 
tion. This argument raises a very important 
question of law and requires careful analysis. 

mill Pa tlle respondent some argu¬ 

ment was advanced that an equitable morteaize 
does not carry with it any personal liability of 
the mortgagor to pay the 7 StortgagV™” 7 1 
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have no hesitation in rejecting that argument. 
An equitable mortgage by deposit of title deeds 
is by tne Indian law placed on a similar footing 
as a simpie mortgage. The rights and liabilities 
of a mortgagor and a mortgagee under such an 
equitable mortgage are the same as far as may 
be as those under tiie simple mortgage. That 
is plain from the clear provision made in S. 96, 
T. P. Act. The necessary consequence is that a 
mortgagor under an equitable mortgage must be 
regarded as having personal liability to pay 
the mortgage-money. If it is necessary for me 
to be more explicit on this point I will put my 
reasons in this way, without referring to the 
cases cited at the bar to establish mortgagor’s 
personal liability in an equitable mortgage. I 
consider it quite unnecessary to refer to such 
cases because in my view S. 58 (b), T. P. Act 
in defining a simple mortgage expressly says 
that in a simple mortgage the mortgagor binds 
himself personally to pay the mortgage-money. 
Therefore by the combined operation of Ss. 96 
and 58 (b), T. P. Act an equitable mortgage 
must be held to be a mortgage where the mort¬ 
gagor binds himself personally to pay the mort¬ 
gage-money. It has been contended on the 
authority of the Patna decision in — ‘Raj 
Kumar Bharathi v. Surajdeo Sahi’, reported in 
17 Pat 737 that the personal covenant to repay 
the Joan contemplated in S. 68 (1) (a), T. P. 
Act refers to an express contract in contradis¬ 
tinction to a contract implied by law. That case 
concerned a usufructuary mortgage & it turned 
on the construction of the particular deed before 
that Court, and cannot be taken as an authority 
on equitable mortgage. I do not wish to express 
any opinion on the point whether S. 68 (1) (a), 
T. P. Act must mean an express contract and 
not a contract implied by law as Wort A. C. J. 
in that Patna case seems to suggest. I consider 
that point will in future in z proper case re¬ 
quire a more careful and intensive considera¬ 
tion, and all that need be said now is that the 
word “express” is not used in S. 68 (1) (a), 
T. P. Act. But so far as equitable mortgage is 
concerned I have no doubt in my mind that a 
mortgagor in such an equitable mortgage does 
personally bind himself to repay the mortgage- 
money within the meaning of S. 68 (1) (a), 
T. P. Act and that in my view is the irresistible 
consequence of the joint operation of Ss. 96 
and 58 (b) of that Act. In the case of equitable 
mortgage the Statute imports personal liability. 
It is equally no answer as against such clear 
statutory provision to put forward English legal 
notions of the differences between legal and 
equitable mortgages. It is settled law, as I un¬ 
derstand it. after Lord Dunedin’s observation in 
— ‘the Imperial Bank of India v. U Rai Gyaw 
Thu and Co. Ltd.’, 50 Ind App 283 (PC), that 
a mortgage by deposit of documents of title is 
a good and valid mortgage and there is no dis¬ 
tinction in India between legal and equitable 
mortgages as in English law. I, therefore, hold 
that in an equitable mortgage, the mortgagee 
has a right to sue for ’the mortgage-money with¬ 
in the meaning of S. 68 (1) (a), T. P. Act. I 
also hold that under such an equitable mortgage 
the mortgagor binds himself to repay the mort¬ 
gage money within the meaning of S. 68 (1) (a), 
T. P. Act. 

(8) The real difficu. y. however, on the way 

I of the applicant in this case is the nature of 
the suit. In order to stay the proceedings in a 
suit under S. 68 (2). T. P. Act. the suit must 
be a suit by the mortgagee for the mortgage- 


A. I.B. 

money. The real question is then, is the present 
suit a suit by the mori b agee for the mortgage- 
money and, therefore, a suit of the nature 
contemplated in S. 68 (1), T. P. Act? 

(9) On a construction oi S. 68 T. P. Act it 
appears to me that the words and the’context 
in which the words are used indicate a suit 
which the mortgagee prosecutes qua mortgagee 
for the recovery of this mortgage-money Sec 
68 occurs in Chap. 4. T. P. Act marked “of 
mortgages of immovable properties and 
charges” and this particular section appears 
with a group of sections under a sub-heading 
marked ‘ Rights and liabilities of mortgagee” 
The context, therefore, circumscribes the sub¬ 
ject of this section to the mortgage and the 
rights and liabilities of the mortgagees. The 
word “mortgagee” and the words “mortgage- 
money” must in my view on a proper construc¬ 
tion of S. 68 (1), T. P. Act indicate that the 
“right to sue” mentioned in that section is the 
right which belongs to the mortgagee only in 
his capacity as a mortgagee and not in a totally 
different capacity such as a payee of a promis¬ 
sory note as in this case. Equally to my mind 
the words “mortgage-money” on a proper con¬ 
struction having regard to the definition con¬ 
tained in para 2 of S. 58 (a), T. P. Act mean 
the money secured by the mortgage and not 
a promissory note. The other words “the mort¬ 
gagor binds himself to repay” in S. 68 (1) (a), 
T. P. Act can in that context only mean that 
this binding is with reference to the mortgage 
and its terms. In order, therefore, to find out 
whether the mortgagor binds himself to repay 
the mortgage-money within the meaning ot 

S. 68 (1) (a), T. P. Act, the terms of the mort¬ 
gage itself are the only indicia. In other words 
the personal liability must be discovered to 
arise on the mortgage itself and not dehors the 
mortgage. This construction is enforced also* 
by reference to els. (b), (c) and (d) of S. 68 (1), 

T. P. Act. A perusal of these clauses unmis¬ 
takably points out that in each one of the 
eventualities mentioned there the reference is 
invariably to the mortgage security. In cl. (b> 
it is the whole or partial destruction or insuffi¬ 
ciency of mortgage property, in cl. (c) it is the 
deprivation in whole or in part of the mortgage 
security and in cl. (d) the reference is to 
delivery of possession of the mortgaged pro¬ 
perty. This analysis leads to the conclusion that 
when in cl. (a) of S. 68 (1), T. P. Act the lan¬ 
guage used is “mortgagor binds himself to 
repay” that should be read as a term of the 
mortgage itself, and refers to the personal 
liability that inheres in the mortgage. 

(10) One more word before I'leave the topic 
of construction of S. 68, T. P. Act. A suit 
under S. 68, T. P. Act is a suit for money due 
on a mortgage and the only decree that can 
be passed under this section is a decree for 
money, unlike a suit on the mortgage itself 
under S. 67, T. P. Act. Under sub-s. (2) of S. 6& 
of that Act only a particular type of suit can 
be stayed. Before S. 68 (2), T. P. Act can at 
all be applied the suit must answer the descrip¬ 
tion of a suit by a mortgagee for the recovery 
of the mortgage-money. No other class or type 
of suit is intended to be stayed. That therefore 
is the fundamental postulate which must be 
satisfied and it is only when it is such a suit, 
then alone further enquiry is necessary under 
cl. (a) or (b) or (c) or (d) of S. 68 1 (1), T. P. 
Act. Sec. 68 first confers a right on the mort¬ 
gagee to sue for the mortgage-money. Clauses 
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(a), (b), (c) and (d) of sub-s. ( 1 ) specify the 
instances where the mortgagee has the right to 
sue for such mortgage-money. It also provides 
that in no other cases the mortgagee shall have 
such right to sue for the mortgage-money. The 
Court’s power to stay such a suit under sub-s. 
(2) of S. 68, T. P. Act is limited again only to 
the two instances mentioned in els. (a) and (b) 
and in no other. 

(11) Reverting now to the nature of the plaint 
in this suit before me I find that this is a suit 
on the promissory note and not on the mort¬ 
gage at all. The promissory note is a distinct 
cause of. action, independent of and apart from 
the mortgage. No doubt the equitable mortgage 
in this case carries with it a personal liability 
of the mortgagor to repay the mortgage-money. 
Had it therefore been a suit to recover money 
due on that equitable mortgage then the argu¬ 
ment made on behalf of the applicant for stay 
might have prevailed. But the position here is 
entirely different. The suit before me is not 
a suit where the mortgagee is suing qua mort¬ 
gagee for his mortgage-money. In this suit the 
plaintiff is suing only as a payee of the pro¬ 
missory note and nothing else. Such a suit in 
my opinion and on the construction that I have 
arrived at is not within S. 68 (1) (a), T. P. 
Act. If the personal liability to repay a loan 
arises independently of any existing mortgage 
and the suit is not by the mortgagee for mort¬ 
gage-money, then in my view S. 68(l)(a), T. P. 
Act is not attracted. 


il2) The argument that the consideration of 
the promissory note is the same as the consi¬ 
deration for the mortgage cannot in my view, 
make a difference in the construction of S 68 
d) (a), T. P. Act or in the result of this appli¬ 
cation. Every mortgage represents both a loan 
and a security. The nature and terms of the 
security must be considered in each case in 
order to find out whether they support or nega¬ 
tive the personal liability for repayment of the 
loan. In my view as I have already expressed, 
Hie personal liability referred to in S. 68 (1) (a), 
v, Act 1S a Personal liability inherent in the 

dln^ndfnt ai f d 4 h 0t de !l ors the mortgage or in- 
fiPS? 1 ? f « t * e mor t6 a ge. The principle be- 
statutory provision, as I understand 
J®, the law f reluctance to make the mort- 

f, g th Dr Pe * S ° nally Iiable 80 lon g as his security 
t0 £ nswer for the debt. But if the 
mortgagor chooses to create a personal liabilitv 
by independent transaction like a promissory 
a ch , e< J u . e or other independent engage- 
ment completely dissociated from the mortgage 

(a) D T he p S Act th f meaning of S. 68 flj 

s * construe it nor within the 
principle that security should be called ud first 

b S,at P bv°l , „ a L 1 if bm V, iS en,<,rced . « 

tract for b a S^ ng ‘"i 0 an independent con- 

mmm 
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loan they are regarded in law as .. . 

separate causes of action, so that although a suit 
on the promissory note has tailed a suit on the 
original loan may be competent as pointed out 
by the Privy Council in — ‘Payana Reena v. 
Pana Lana\ 41 Ind App 142 (PC). The English 
Court of Appeal decided tile same principle in 
— ‘Wegg Prosser v. Evans*. (1395) 1 QB 1UB 
in respect of a cheque & a guarantee, although 
the consideration for both was the same. There¬ 
fore although the consideration is the same both 
for the promissory note as well as the mortgage 
the debtor in such a suit on the note, cannot 
turn round and say that creditor must exhaust 
the security first before enforcing the personal 
liability which he has created independently of 
the terms of the security. To allow him to do 
that will be to confound one cause of action 
with another independent and distinct cause of 
action. 

opinion that the 
applicant on the plaint in this suit cannot in¬ 
voke the principle provided in S. 68. T. P. Act. 

(14) I have another reason why this applica¬ 
tion must in any event fail. That is founded 
on my construction of sub-s. (2) of S 68 T P 
Act. In sub-s. (2) the power to stay tlie suit 
is entirely discretionary with the Court. The 
language used in this sub-section is "the Court 
may at its discretion”. This discretion of the 
Court has undoubtedly to be exercised on cogent 
grounds and not arbitrarily. I will presently 

t co f nl gr0unds on which in this case 

I should refuse to exercise my discretion in 

favour of the applicant. But before I do ”o it 

II m eS f! ry to I ob8erve that the Court’s power 
‘° 8 ‘ a . y ,he suit at its discretion is “notwith¬ 
standing any contract to the contrary ” Anv 
contract therefore, between the mortgagor and 
the mortgagee excluding the relief conferred on 
the mortgagor under S. 68 (2) cannot override 
or fetter the discretion of the Court if the. 

contract 5 to' thp 6 ^ th ? 1 3 *V 

contract to the contrary the suit should 

wfn e nrpvvi that CaSe the discreti °n of the Court 
tra”y P ° Ver aDy SUch contract to the con- 

company who is the applicant before !S dant 
ed "an? « SSF- 

create a charge. In my^few th! intent to 
not have it both ways 7 If th^m a f pphcant can¬ 
to deny the mortga/eogethm- h ga8 ° r ch ° ose 
heard to say that he will hWif’ cannot be 
relief under S. 68 (2) T p statutory 

mortgagee to evpmJci’ u« by asking the 

the disputed security before" 1 ^ 8 5? st against 
force the personal liability 0 f"Si !° en ‘ 

Wife? w|o fSSK 

f/aUd° S “Ce 6 ufcnTo^y^ «&“ 

d at the ' Si «*L morig e ag 18 
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(16) r 01 tiiese reasons I dismiss this appli¬ 
cation with costs. 

B/\.S.B. Application dismissed. 


A. 1.8. 
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K. C. DAS GUPTA AND LAHIRI JJ. 

B. C. Das Gupta and another, Appellants v. 
Bijoyranjan Rakshit and others, Respondents. 

A. F. O. O. Nos. 101 to 119 of 1952, D/- 
27-6-1952, from judgment of Bose J. in Civil 
Revn. Cases Nos. 2295, 2433 etc. of 1951, D/- 
4-2-1952 and 13-2-1952 respectively. 

(a) Constitution of India, Art. 226 — Parties 
— Larger body made party — Component 
part need not be made party. 

The Governing Body is a part of the 
State Medical Faculty. When the State 
Medical Faculty has been made a party, it 
is neither necessary nor proper that any 
part of it should be separately made a 
party. A command on the State Medical 
Faculty will, in law, amount to a com¬ 
mand on all its component parts — the 
Governing Body, the Fellows, the Members 
and the Licentiates. If therefore the State 
Medical Faculty has been properly made 
a party, the Governing Body is also before 
the Court and the omission to make the 
Governing Body a distinct party is no ob¬ 
stacle to the success of the application. 

(Para 10) 

(b) Constitution of India, Art. 226 — Appli¬ 
cation against corporate body like State Medi¬ 
cal Faculty by its name is legal — State 
Medical Faculty as such is a person against 
whom direction and order or writ can issue. 

(Para 11) 

(c) Constitution of India, Art. 226 — Domes¬ 
tic Tribunal — State Medical Council — Juris¬ 
diction to cancel examination of candidates 
found using unfair means — Must act in good 
faith and fairly — Mandamus, when can issue. 

When the Governing Body of the State 
Medical Faculty decides that 51 candidates 
had used unfair means in answering Ques¬ 
tions and that the proper punishment was 
that the examination should be cancelled, 
it acts within jurisdiction. (Para 18) 

The law requires that the State Medical 
Faculty or the Governing Body, in per¬ 
forming its duty of deciding whether the 
candidates have been guilty of unfair 
means and what punishment should be in¬ 
flicted, must not only act in good faith, but 
also fairly and reasonably and without 
violation of the principles of natural 
justice. (Para 30) 

Where the Governing Body gave no 
notice at all to the candidates of the 
charges against them and no opportunity 
whatsoever of showing that the allegation 
was not true or that even if the allegation 
was true, the punishment should not be 
what the Governing Body proposed, and 
there was not a fair consideration of the 
cases, as the cases of the different candi¬ 
dates were not individually considered: 

Held that the order cancelling their exa¬ 
mination was bad in law. (Paras 31, 32) 

(d) Constitution of India, Art. 226 — 
Demand for justice and refusal — Candidates 
whose examinations were cancelled going indi¬ 
vidually in deputation to the Faculty — Denial 
by Head Assistant of Faculty that such demand 


was made — Denial held not by proper person 
— It should be cuher by Secretary to the Sbte 
Mcaical Faculty or President of the Governing 
i>oay, both oi whom were made parties. 

(Para 34) 

Hemendra Kr. Das. Jajneswar Majumdar 
and D. N. Basu, for Appellants; Priti Bhusan 
Burman and Jnanendra M. De, for Resoon 
dents. 

REFERENCES: Courtwise/Chronological/ Paras 

(’39) AIR 1939 Bom 35: (180 Ind Cas 685) 29 
C47) 51 Cal WN 612 29 

(T7) 40 Mad 125: (AIR 1913 Mad 763) n 
(1885) 10 AC 229: (54 UMC 81) 22 

(1911) AC 179: (80 LJKB 796) 21 2*> 

(1943) AC 627: (112 LJKB 529) ’21 

(1879) 11 Ch D 353: (49 LJ Ch 11) 26, 27 

(1880) 13 Ch D 346: (41 LT 638) 27 

(1880) 14 Ch D 471: (49 LJ Ch 268) 27 

(1881) 17 Ch D 615: (44 LT 557) 28 

(1874) 9 Ex 190: (43 LJ Ex 153) 27 

(1914) 1 KB 160: (83 LJKB 86) 23 

K. C. DAS GUPTA J.: The respondents in 
these 19 appeals are students of different medi¬ 
cal schools who appeared at the Intermediate 
Licentiateship Examination of the State Medical 
Faculty of West Bengal in June, 1951, at the Bur- 
dwan Centre. Of them, some appeared only in 
the Anatomy paper and the rest in all the three 
subjects. Anatomy. Physiology' and Pharmacology. 
The written examination was held on the 7th 
June 1951, and the oral examination on the 18th 
June 1951. On the 28th June 1951, one of the 
three examiners in Physiology sent a report to 
the Secretary, State Medical Faculty, in which 
he stated that while correcting answer papers of 
questions Nos. 1 and 2 he found that almost all 
the answer papers were the same in language and 
content, that when the same questions were put 
to these candidates in the oral examination not 
a single student could answer them, that some 
of them could not follow the meaning of the 
answer paper when the contents were read to 
them and that in his opinion unfair means were 
taken by the candidates in the written examina¬ 
tion either copying from slips of loose paper in¬ 
side the examination hall or the answer papers 
were collected by the candidates from outside. 
The report concluded with the recommendation 
that the examination be cancelled. On the same 
date, one of the examiners in Anatomy submitted 
a report that on examination of written papers 
of the Burdwan Centre he found that three sets 
of answers were in exactly the same language, 
that many of the students could not answer the 
same questions in oral examination and that there 
was a strong suspicion that the written papers 
were copied from three sets of slips brought from 
outside. 

(2) These reports were considered by the Board 
of Studies of the State Medical Faculty on that 
very date the 28th of June 1951, and finally after 
a further report of the examiners the Board came 
to the conclusion that a large number of candi¬ 
dates must have had with them either cut-out 
pages of certain portions of Gray's Anatomy and 
Chakravarti's Aids to Human Physiology or 
written copies of the same when writing their 
answers and used them in answering their ques¬ 
tions. The Board of Studies sent this report to 
the 'Governing Body’ and this Body agreed with 
the above conclusion of the Board and resolved 

(1) that the examination of the term in all the 
subjects thereof of the 51 candidates be cancelled, 

( 2 ) that the candidates may be allowed to appear 
at the 
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“next usual half-yearly examination due in 
November 1951, subject to their satisfying the 
Superintendent by their conduct and attendance 
during the interval and payment of the usual 
fees.” 

(3) In accordance with this resolution, a notice 
signed by the Secretary to the Medical Faculty 
to the effect that the examination of the 51 can¬ 
didates, whose names were mentioned, had been 
cancelled for taking unfair means, was given. 

(4) The Governing Body also decided that such 
of these students who had at a previous exami¬ 
nation passed in the other two subjects — i. e. 
Physiology and Pharmacology — will have to ap¬ 
pear in those subjects also. 

(5) Aggrieved by this order of cancellation of 
the examination, the 19 respondents applied to 
this Court for writs or orders under Art. 226 of 
the Constitution directing withdrawal of the order 
of cancellation of the examination and publica¬ 
tion of the results of the examination. 

(6) In all the applications (1) Mr. B. C. Das 
Gupta, (2) Mr. M. N. Gupta, Secretary, (3) The 
State Medical Faculty of West Bengal and (4> the 
Board of Studies were made opposite parties. 

(7) Bose J. who delivered one judgment on the 
application of Bejoyranjan Rakshit and others 
and another judgment on all the other applica¬ 
tions came to the conclusion that the Governing 
Body had not exercised their powers reasonably 
and with due care and caution and had violated 
the first principle of natural justice by failing 
to give the candidates an opportunity to explain. 
He also rejected the contention that the applica¬ 
tions should fail as the Governing Body had not 
been made a party or that the State Medical Fa¬ 
culty could not be properly made a party, and 
further the contention that there had not been 
a proper demand for justice before the opposite 
parties. Accordingly, he allowed the applications 
in part. The final order on Bejoyranjan Rakshit’s 
application is in these terms: 

“.the Rule is made absolute to the ex¬ 

tent that the opposite parties are directed to 
revoke the order of cancellation of the entire 
'examination in Anatomy held in June, 1951 
and the order that the petitioner is to appear 
in all the three subjects at the ensuing exami¬ 
nation. The opposite parties will be at liberty 
to enquire into the individual case of the can¬ 
didate concerned and after such enquiry thev 
will take such steps as they are entitled to 
take in accordance with law.>» 

On the other applications the final order is in 
these terms: 

i fa ! Cf vil Revision Cases Nos. 2433 of 

i? 5 ™e, 762 °J 1951 ' 2771 of 1951 ' 2501 of 1951, 2504 
of 1951 and 2508 of 1951 were concerned, these 

absol J ute to the extent that the 
opposite Parties are directed to revoke the order 

the entlre exa mination in 

Rp?L he d J “ e 1951 ' and the order that 
the petitioners in these cases are to appear in 

tion’’ he three sub ^ ects at the ensuing examina- 

as the Civil Revision Cases Nos. 2763 

27RR 9 nf io£ 4 oLi 95 !’ J? 85 ° f 1951 » 2 ™6 Of 1951, 
2799 ocn 9 * 51 ' 2769 of 1951 > 2770 of 1951, 2502 of 
1951, 2503 of 1951, 2505 of 1951, 2506 of 

are^T^dl 25 h 7 ? f f 19 ^ m con cemed these rules 
are made absoiute to the extent that the od- 

dl f ect e d t0 revoke the order 
+2 ceila , n . of the entire examination in all 
^ e fl ^ e A e subjects viz. Physiology, Pharmacolo-* 
gy and Anatomy, held in June, 1951”. 


There w’as a further order to the following effect: 
“The opposite parties are to enquire into the 
individual case of each of the candidates con¬ 
cerned in the Civil Revision Cases which are 
being disposed of today and after such enquiry 
they will take such steps as they are entitled 
to take in accordance with law”. 

(8) These appeals have been preferred by the 
President of the Governing Body and the Secre¬ 
tary to the State Medical Faculty. 

(9> The first contention of the appellants is that 
the Governing Body which passed the resolution 
for cancellation of the examination was a neces¬ 
sary party to the application and the Governing 
Body not having been made a party the applica¬ 
tions should have been rejected. 

(10) The argument overlooks the fact that the 
Governing Body is a part of the State Medical Fa¬ 
culty which was impleaded. The State Medical 
Faculty was established by a resolution of the 
Government of Bengal, which was published on 
the 11th of August, 1914. The Statutes and bye¬ 
laws of the Faculty were published immediately 
below the resolution. The first section of the 
Statute says that there shall be established a 
State Medical Faculty and mentions the purposes. 
Section 2 of the Statute is in these words: 

“The State Medical Faculty shall consist of (a) 
A Governing Body, (b) Fellows, (c) Members, 
and (d) Licentiates”. 

The fact that certain duties have been assigned 
to the part of the Faculty mentioned in clause 
(a) does not alter the fact that it is a part of the 
Faculty. When the State Medical Faculty has 
been made a party, it is neither necessary nor 
proper that any part of it should be separately 
made a party. A command on the State Medical 
Faculty will, in law, amount to a command on 
all its component parts, — the Governing Body, 
the Fellows, the Members and the Licentiates. If 
therefore the State Medical Faculty has been pro¬ 
perly made a party, the Governing Body is also 
before the Court and the omission to make the 
Governing Body a distinct party is no obstacle 
to the success of the application. 

(11) This brings us to the question whether the 
impleading of the State Medical Faculty by its 
name is in accordance with law. It has been argu¬ 
ed that as it is not a body corporate, it cannot 
be made a party by name and the only way to 
make the Faculty a party is to implead by name 
its members. As has been pointed out by Bose 
J.. "person” Includes under the General Clauses 
Act “any company or Association or body of in¬ 
dividuals, whether incorporated or not”. Art. 226 
of the Constitution gives this Court power to is- 
sue directions, orders or writs to any person or 
authority. This would be sufficient to Justify the 
conclusion that the state Medical Faculty as such 
te a person against whom a direction, order or 
2in?S e, M, may be mentioned in this con- 

the sports Of the English Courts 
“hJfJSamerable cases of writs of mandamus 
being issued against unincorporated bodies. It 
polnted out by Kumarswamy Sastri J. in 
Si? ^oted by Bose J. in the case of - 

I?® Pre^ tice to English courts seems to be that 
or 'K^ th . appll P atlon is t0 compel public officer 

eMf nM? a pubIlc duty the pers °ns 
their lSl but are Proceeded against under 

danww hfJ? h tl6 ‘. F0l j exampl<? . writs of man- 
iniS™. b e cn issued to Justice of a County, 

a t Parl i h - a Church warden, over¬ 
seers, inhabitants and bailiffs of a town, keepers 
of the common seal of a University.the S- 
ment committee of a borough, the Registrar of 
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the British Pharmaceutical Society etc. There 
has been, so far as I can see, no objection taken 
in any of the reported cases on the ground that 
except in the case of corporations, all other pub¬ 
lic bodies or officers should be proceeded 
against in the individuals' names of the mem¬ 
bers composing them”. 

I asked the learned Government Pleader 
to show me instances where any such objection 
appears to have been raised in the English Courts 
and he could not show any. My conclusion is that 
the State Medical Faculty being the public body 
entrusted with the duty of examining candidates 
lor the purpose of ascertaining whether they have 
attained certain standard of training and pro¬ 
ficiency, lias rightly been made a party by the 
name ' State Medical Faculty” and that' the part 
°f Die State Medical Faculty to which the Statutes 
;issign the duty of holding the examinations, 
namely, the Governing Body, could not properly 
be impleaded as a separate party. 

G3) It is now necessary to consider the ques¬ 
tion whether in performing its duty the State 
Medical Faculty has been guilty of such derelic¬ 
tion that a writ of Mandamus should issue to 
ensure that it performs its duties properly. It is 
necessary, therefore, to have a clear idea of the 
duty which the State Medical Faculty, through 
its Governing Body, had to perform in the cir¬ 
cumstances of these cases. 


(14> I think it proper to mention that neither 
: “ e bye-laws nor the rules of the State Medical 
Faculty contain any specific provision as regards 
what should be done on such reports from exa¬ 
miners. Rule 16 of the Rules for the guidance 
and conduct of candidates during examinations 
wmch, according to the appellants, applies to 
such cases provides first for cases of detection in 
the examination hall of a candidate -in helping 
another or attempting to obtain unfair assistance 
in answering a question”. It says also that can¬ 
didates are not permitted to have in their posses¬ 
sion while in the examination hall any book, me¬ 
morandum, pocket book, notes or papers whatso¬ 
ever even if these are in no way connected with 
'he subject under examination, except for the 
question paper, the Secretary’s receipt or the ad- 
mit card and the books provided by the Faculty 
ior writing out the answers and a sheet of blott- 
ng paper, and then lays down that candidates 
disregarding this caution are liable to the same 
penalty as those using unfair means. Reading 
the rule as a whole. I think it is clear that it con- 

LIT ? Ses °[ detecti <>n in the examination 
and does not provide for cases where the 
.act that unfair means were used is discovered 
after the candidate has left the examination hall. 

(15> The absence of any specific rule in this 

?°Ji however affect th e Power of the 
State Medicai Faculty as a whole, or its Govern- 
:ng Body, to take proper action if and when it 
received a report that unfair means were used by 
a candidate. 

(16) From the resolution establishing the Facul- 

the Statutes thereunder it is clear 
.hat the State Medical Faculty has the duty of 
"xamining the candidates and that for adminis- 
Dative convenience this duty of examination is 
assigned to a part of the Faculty — the Govern¬ 
ing Body. The duty of examination necessarily 
involves the duty of deciding in a proper case 
whether the examination of any particular can¬ 
didate should be cancelled when it is alleged and 
proved that he took unfair means in answering 
* some or all questions. It is hardly necessary to 
point out that allegation is not proof nor that 
proo. of use of unfair means need not necessarily 


result in the decision that an examination should 
be cancelled. 

(11) The crux of the matter is that the State 
Medical Faculty and its Governing Body have in 
performing the duty of 'examining the candidates’ 
to decide, when a charge of use of unfair means 
is made against a candidate, whether the charge 
has been established and if so, what the proper 
punishment should be. 

(18) I have no doubt therefore that when the 
Governing Body decided that 51 candidates had 
used unfair means in answering questions and 
that the proper punishment was that the examina¬ 
tion should be cancelled, it acted with Jurisdic¬ 
tion. The question we have to decide is whether 
there was such defect in the exercise of jurisdic¬ 
tion that Mandamus would lie to cure the same. 

(19» It has been contended on behalf of the ap¬ 
pellants that the Governing Body is a domestic 
tribunal set up by the Government and unless it 
appears to have acted in bad faith the Courts 
will not interfere with the action taken. 

(20» The authorities are clearly against this con¬ 
tention. 

(21) In the case of —-'General Medical Council 
v. Spackman’, (1943» A. C. 627 the House of Lords 
had to consider the question of proper exercise 
of the statutory jurisdiction conferred on the 
General Medical Council, — which was a domes¬ 
tic forum established by Parliament —, to remove 
from the medical register a practitioner who was 
co-respondent in a divorce suit and had been 
found by the Divorce Court to have committed 
adultery with the respondent therein to whom he 
stood in professional relationship. The General 
Medical Council gave him notice that a meeting 
of the Council would be held to decide whether 
his name should be removed from the medical 
register for infamous conduct in a professional 
respect. At the hearing he desired to call on the 
issue of adultery evidence which had not been 
called on the hearing of the petition although it 
was then available. The Council declined to hear 
the fresh evidence but accepted the decree nisi 
as prima facie proof of adultery and directed that 
the petitioner’s name should be erased from the 
register. It was held that the Council was bound 
to hear any evidence tendered by the petitioner 
and that having refused to hear such evidence 
it had not made "due enquiry” under s. 29, Medi¬ 
cal Act. 1858. In dealing with the question how 
the Council should proceed, Lord Simon, L. C. 
observed. 

“Its members may usefully bear in mind the 
language of Lord Lorebum L. C. in —'Board 
of Education v. Rice', (1911) A. C. 179, where, 
dealing with the decision of an administrative 
body the Lord Chancellor said that 'they must 
act in good faith and fairly listen to both sides, 
lor that is the duty lying upon everyone who 
decides anything. But I do not think they are 
bound to treat such a question as though it were 

a trial . They can obtain information in 

any way they think best, always giving a fair 
opportunity to those who are parties in the con¬ 
troversy for correcting or contradicting any 
relevant statement prejudicial to their view'.” 

(22) Lord Wright, who concurred in the opinion 
of the Lord Chancellor, quoted with approval the 
statement of the law by Lord Lorebum in — 
'Board of Education v. Rice’, (1911) A. C. 179 and 
also the observations of the Earl of Selbome 
in — Spackman v. Plumstead District Board of 
Works’ (1885) 10 A. C. 229. The observations 
appear at page 240 of the Report and are in these 
words: 
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-No doubt in the absence of special provisions 
as to how the person who is to decide is to 
proceed, the law will imply no more than that 
the substantial requirements of justice shall not 
be violated. He is not a judge in the proper 
sense of the word; but he must give the parties 
an opportunity of being heard before him and 
stating their case and their view. He must 
give notice when he will proceed with the matter 
and he must act honestly and impartially and 
not under the dictation of some other person 
or persons to whom the authority is not given 
by law. There must be no malversation of any 
kind. There would be no dicision within the 
meaning of the Statute if there were anything 
of that sort done contrary to the essence of 

justice . This is a matter not of a kind 

requiring form, not of a kind requiring litiga¬ 
tion at all, but requiring only that the parties 
should have an opportunity of submitting to 
the person by whose decision they are to be 
bound such considerations as in their judgment 
ought to be brought before him.*’ 

(23) Lord * Wright referred to these authorities 
as throwing light on what "natural justice" con¬ 
notes. Later, in the judgment, after referring to 
the criticism of Hamilton L. J. in — ‘Rex v. 
Local Government Board, Ex parte Arlidge’, (1914> 

1 K. B. 160 that the phrase "contrary to natural* 
justice" was sadly lacking in precision, Lord 
Wright observed: 

"So it may be and, perhaps, it is not desirable to 
attempt to force it into any Procrustean bed. 
but the statements which I have quoted be, at 
least, taken to emphasize the essential re¬ 
quirements that the tribunal should be impartial 
and that the medical practitioner who is im¬ 
pugned should be given a full and fair oppor¬ 
tunity of being heard . If the principles 

of natural justice are violated in respect of 
any decision, it is indeed immaterial whether 
the same decision would have been arrived at 
in the absence of the departure from the 
essential principles of justice. The decision must 
be declared to be no decision.” 

,(24) If these statements of law are applicable 
to administrative tribunals and to domestic forum 
of the nature of the General Medical Council, I 
can see no reason why they should not apply to 
the State Medical Faculty or its Governing Body 
when it decides whether the examination of candi¬ 
dates should be cancelled on the charge that they 
had used unfair means. 

(25) It is unnecessary to multiply authorities but 
mention may be made of the decision in some 
Club cases. 

JX26) In the case of — ‘Fisher v. Keane’, (1879) 
ll Ch. D. 353 which was an action for a declara¬ 
tion that a resolution purporting to expel the 
plaintiff from membership of the Club was null 
and void, Jessel M. R. observed as follows: 

“They" (the Committee) “ought not, according 
to the ordinary rules by which justice should 
he administered by committees of clubs, or by 
any other body of persons who decide upon the 
• conduct of others, to blast a man's reputation 
, ar ey®*' “ perhaps to ruin his prospects for 
life, without giving him an opportunity of either 
defending or palliating his conduct." 

, the Committee had not acted pro- 

Se pStiff Irly aDd 6aVe Judgment 111 favour ot 

~ '? usseU v - Ressell’. (1880) 14 Ch. D. 
S&W *5**? of the Rolls - 1* considering 
Cou f t should refuse to allow certeta 
matters to be referred to arbitration, quoted with 
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approval a statement of law in the case of 
•Wood v. Wood*. (1874* 9 Ex. 190 al P. 196 in these 
words: 

••_With regard to ‘Wood v. Wooa, I am 

sorry to sav that mv acquaintance with it has 
oegun today. I must say it contains a very 
valuable statement by the Lord Chief Baron 
as to his view of the mode of administering 
justice by persons other than Judges who have 
judicial functions to perform, which I should 
have been very glad to have had before me in 
both ot those club cases that I recently heard, 
namely, the case of — ‘Fisher v. Keane’, (1879) 
11 Ch. D. 353 & the case of — ‘Labouchre v. 
Earl of Wliarncliffe*. (1880) 13 Ch D. 346. The 
passage I mean is this, referring to a com¬ 
mittee, "They are bound, in the exercise of 
their functions, by the rule expressed in the 
maxim, audi alteram partem, that no man shall 
be condemned to consequences resulting from 
alleged misconduct unheard and without having 
the opportunity of making his defence. This 
rule is not confined to the conduct of strictly 
legal tribunals, but is applicable to every tribu¬ 
nal or body of persons invested with authority 
to adjudicate upon matters involving civil con¬ 
sequences to individuals" I am very glad to find 
that that eminent judge has arrived at the same 
conclusion which I arrived at independently, but 
I should have been still more glad had I been 
able to fortify my conclusion by citing this, 
which I may call a most admirably worded 
judgment.” 

(28) The case of — ‘Dawkins v. Atrobus’, (1881) 
17 Ch. D. 615 was an action by one Colonel 
Dawkins who had been expelled from the Tra¬ 
vellers’ Club claiming a declaration that the 
expulsion was invalid and for an injunction against 
the Committee. It was held that the Court 
would not interfere against the decision of the 
members of a Club professing to act under the 
Rules unless it could be shown either that the 
rules were contrary to natural justice or that what 
had been done was contrary to the rules or that 
there had been mala fides or malice. It is worth 
mentioning that it was found that the plaintiff 
was given ample notice and given every oppor¬ 
tunity of saying anything he chose to say to the 
Committee or to the meeting. 

(29) The law as laid down in these cases was 
followed in our own Court in — 4 M. S. Ezra v. 
Mahendra Banerjee’, 51 Cal W. N. 612 and in the 
Bombay High Court in — ‘Ambalal Sarabhai v. 
Phiroz H. Antia’, AIR 1939 Bom 35. 

(30) On a consideration of the authorities, I have 
come to the conclusion that the law requires that 
the State Medical Faculty or the Governing Body, 
in performing its duty of deciding whether the 
candidates have been guilty of unfair means and 
what punishment should be inflicted, must not 
only act in good faith, but also fairly and reason¬ 
ably and without violation of the ‘ principles of 
natural justice. 

(31) In the present cases, the Governing Body 
gave no notice at all to the candidates of the 
charges against them and no opportunity what- 
soever of showing that the allegation was not true 
or that even if the allegation was true, the punish¬ 
ment should not be. what the Governing Body 
proposed. 

atn a * so of °Pl n l°n that even apart from 
this there was not a fair consideration of the 

* s clear that the cases of the different 
candidates were not individually considered. 

t.^ 3 lw ere re “ alns for consideration the conten- 
?„° °f der or direction in the nature of 
a writ of Mandamus should Issue in the cases, as 
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there was no proper demand. We shall assume 
lor the purposes of these cases that such a formal 
demand was necessary but I have no hesitation 
m agreeing with Bose J. on a consideration of the 
affidavits and the counter-affidavits that such 
demand was made. The assertion that the Deti- 
tioners went on a deputation to the Faculty'and 
the Governing Body with a prayer for cancella¬ 
tion and withdrawal of the order of the Faculty 
and the Governing Body but they refused to do 
so, has been made by each of the petitioners 
on affidavits. The correctness of this assertion is 
challenged by one Haridas Ganguly who claims to 
be the Head Assistant of the office of the State 
Medical Faculty of West Bengal for over 20 years. 
What he has said is that the assertion that the 
petitioners went to the Governing Body of the 
Faculty is not true and categorically denied, that 
there was a meeting of the Governing Body, on 
20th August 1950, but no such deputation had 
waited on that Body nor was any written request 
for a deputation made either before or after that 
date, nor was any written representation for can¬ 
cellation of the order of the Governing Eody 
received in the office of the Faculty. 

(34> In my judgment, this denial by the Head 
Assistant of the Medical Faculty is wholly insuffi¬ 
cient to show that the assertion made by the 
petitioners was not true. The proper person to 
deny the truth of the assertion made by the peti¬ 
tioners was the Secretary to the State Medical 
Faculty or the President of the Governing Bodv 
or some member of the Governing Bodv. Both 
the President of the Governing Bodv and the 
Secretary to the State Medical Faculty were made 
parties to the applications. Thev are the appel¬ 
lants. It is worthy of note that none of them has 
cared to pledge their oath that the assertion 
made by the petitioners is untrue. It may well 
be that the Head Assistant was not aware of the 
visit of the deputation. The denial of a person 
who is not competent to make the denial is of no 
use whatsoever. 

(35)My conclusion is that the order passed by 
Bose J. is perfectly justified. The appeals are 
accordingly dismissed with costs, one set of 
hearing-fee for all the appeals being assessed at 
ten gold-mohurs. 

(36» The Cross objections are not pressed and 
are accordingly dismissed, but there will be no 
order for costs in them. 

(37) In concluding I would only express my 
hope that in dealing with the matter afresh the 
Governing Body would not be in any wav pre¬ 
judiced by the fact that the students have sought 
the protection of the Court and they will try to 
dispose of the matters as early as possible. 

(38) LAHIRI J.; i agree. 

A/R.G.D. Appeals dismissed. 
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Nur Mohammad, Appellant v. Seraj and 
others, Respondents. 

A. F. A. D. No. 1045 of 1948, D/- 21-3-1952. 
Tenancy Laws — Bengal Tenancy Act (8 of 
1885), S. 26 F — Deposit of pre-emption money 
by pre-emptor cannot be returned on finding 
defect in pre-emptee’s title. 

Section 26 F, Bengal Tenancy Act in 
sub-ss. (2) and (3) provides for certain 
deposits to be made by the intending pre- 
emptor, which can compendiously be 
called the “pre-emption money”, and in 


lieu thereof he gets only the right, title 
and interest accruing to the transferee or 
the pre-emptee from the transfer pre¬ 
empted. Section 26 F recognises the prin¬ 
ciple of ‘caveat emptor’ and is thus incon¬ 
sistent with the idea of refund of the pre¬ 
emption money or any part thereof in case 
of defect in the pre-emptee’s title. 

Even apart from statute a claim of 
refund based on defect of the pre-emptee’s 
title is entirely foreign to the subject o*f 
pre-emption. Pre-emption implies in¬ 
voluntary transfer and in case of involun¬ 
tary transfer the universally accepted rule 
is that the transferee takes the transfer at 
his own risk. There is no question of anv 
contract and there is thus no scope also for 
any application of the doctrine of refund 
lor failure of consideration or of estoppel. 

. (Paras 6 and 7) 

Manindra Nath Ghose and Anil Kumar Sen, 
for Appellant; Purnendu Narayan Nath, for 
Deputy Registrar. 1 . 

J , UD £^ IENT: Three brothers Kalu, Chand 
and Tufani were the admitted original 
owners in equal shares of an occupancy raiyati 
holding comprising .10 decimals roughly six 
cottahs of land of c. s. plot No. 1109 of mouza 
Jagadishpur. 

(2) According to the plaintiffs, Kalu orally 

sOid his share to Tufani some twenty } r ears 
back so that Tufani became owner of two- 
thirds share of the above .10 decimals — that 
is, of about four cottahs out of the above area 
of roughly six cottahs of land. On 16th 
Chaitra 1352 B. S. Tufani sold his above land 
roughly four cottahs to defendant 1 Nur 
Mohammad Shaik for a consideration of Rs. 
TOO/-. Thereupon the plaintiffs who were the 
heirs of Chand and thus co-sharers of the 
above holding applied for pre-emption under 
S. 26 F, Bengal Tenancy Act in respect of 
defendant l's said purchase. They duly made 
the necessary deposit (which I shall hereafter 
call the pre-emption money) and succeeded in 
getting an order in their favour. The plain¬ 
tiffs, however, were unable to obtain posses¬ 
sion of a moiety of the above pre-empted land, 
that is, of about two cottahs, on account of 
resistance of defendant 2 Sher Mohammed who 
claimed to have purchased the same from the 
heirs of Kalu on 1st January 1947. The pre¬ 
sent suit was accordingly instituted by 
the plaintiffs on 21st July 1947 for a decla¬ 
ration of their title to the said disputed two 
cottahs and for recovery of possession of the 
same. In the alternative the plaintiffs prayed 
for refund of a moiety of the pre-emption 

money that is the amount paid by him to 
defendant 1 in the pre-emption proceedings. 

(3) The suit was contested by defendants 1 

& 2 & their material defence was that Kalu 
never sold his land to Tufani so that the 

latter had only an one-third share in the 

holding in question and nothing more than 

this one-third share measuring roughly twe 
cottahs in area had passed to the plaintiffs by 
virtue of the above pre-emption proceedings 
and as, admittedly, the plaintiffs had already 
got possession of this area they were not en¬ 
titled to any relief in the present suit. In 
short, the defence on the question of title was 
that as Tufani had never any title to the suit 
land no title thereto accrued to defendant 1 
from Tufani’s transfer in his favour so that 
the plaintiffs acquired no title to the suit land 
by virtue of the pre-emption proceedings. On 
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the question of refund the defence contended 
that as for the “pre-emption money” that is, 
the money paid in the pre-emption proceed¬ 
ings, the plaintiffs were entitled only to the 
right, title and interest accruing to the trans¬ 
feree from the transfer pre-empted and as, 
under the circumstances hereinbefore recited, 
transferee-defendant 1 got only Tufani’s one- 
third share in the holding in question by the 
relevant transfer, which one-third share had 
admittedly been taken possession of by the 
plaintiffs in the pre-emption proceedings, the 
latter were not entitled to refund of any por¬ 
tion of the said “pre-emption money”. The 
defendants accordingly prayed for a total dis¬ 
missal of the plaintiffs* suit. 


(4) The learned Munsif held inter alia that 
the plaintiffs’ story that Tufani had orally pur¬ 
chased Kalu’s share was true and that, accord¬ 
ingly, the plaintiffs got by the pre-emption 
proceedings two-thirds share of the .10 decimal 
land, that is, roughly four cottahs, including 
the suit land. In that view of the matter he 
decreed the plaintiff’s suit for declaration of 
title and recovery of possession and did not 
think it necessary to consider their alternative 
claim for proportionate refund of the “pre¬ 
emption money”. 

On appeal this decision was substantially 
reversed and the plaintiffs* claim for declara¬ 
tion of title and recovery of possession in res¬ 
pect of the suit land was dismissed and they 
succeeded only on their alternative prayer for 
proportionate refund of the “pre-emption 
money”. The learned Additional District 
Judge held against the plaintiffs on the ques¬ 
tion of Tufani’s oral purchase from Kalu and, 
in that view of the matter, he came to the con¬ 
clusion that Tufani never had more than one- 
third of the .10 decimals of land so that the 
plaintiffs by virtue of the pre-emption proceed¬ 
ings got only this one-third, roughly measuring 
two cottahs, of which possession had ad¬ 
mittedly been obtained by them and which 
admittedly was no- part of the suit land. The 
learned Additional District Judge accordingly 
dismissed the plaintiff’s suit for declaration of 
title and recovery of possession but having 
been of the opinion that the price or “pre¬ 
emption money” paid by the plaintiffs was for 
twice the area to which the plaintiffs, as now 
found, acquired a valid title and that, accord¬ 
ingly, they were entitled to a refund of the 
“pre-emption money” in respect of the moietv 
of the pre-empted lands to which the pre- 
emptee (defendant 1) is now found to have no 
title, he decreed the plaintiffs* alternative 
claim for refund. 

Against this decision of the learned Addi¬ 
tional District Judge defendant 1 has preferred 
the present second appeal and the short sub¬ 
mission that has been made on his behalf is 
that as, under S. 26 F, Bengal Tenancy Act, for 
the pre-emption money the pre-emptor gets 
only the right, title and interest accruing to the 
.transferee from the transfer in question there 
is no scope for any refund of the pre-emption 
money either in whole or in part and that, 
accordingly, the learned Additional District 
Judge was in error in allowing the plaintiffs* 
alternative prayer for refund. 

(5) There has been no cross-appeal or cross¬ 
objection by the plaintiffs against the dS 

thp S ] a rL° f their „ cl ? in ),of title and Possessionby 
the lower appellate Court. It is also clear that 

dered^alWh Addltlonal District Judge consi¬ 
dered all the relevant materials as also the 


different reasons given by the learned Munsif 
on the question of the alleged oral purchase 
of Tufani from Kalu. It further appears that 
on the materials on record the finding of the 
learned Additional District Judge that such 
oral purchase has not been satisfactorily 
proved is a good finding. In such circum¬ 
stances, the decision of the learned Additional 
District Judge on this part of the case cannot 
be successtully challenged in this Court and 
necessarily, therefore, it follows that the plain¬ 
tiffs did not by the pre-emption proceedings 
acquire anything beyond Tufani’s original 
one-third share in the above .10 decimals of 
land of the occupancy raiyati holding of c.s. 
plot No. 1109 as nothing more than that one- 
third share had passed to pre-emptee-defen- 
dant 1 under his purchase from Tufani. 
Clearly, therefore, the plaintiffs’ prayers for 
declaration of title and recovery of possession 
were unsustainable and rightly rejected by the 
learned Additional District Judge. 

(G) Or.e other matter may be noticed at this 
stage before passing to the consideration of the 
appellant’s submission on the question of re¬ 
fund. There is a finding by the learned 
Additional District Judge that although defen¬ 
dant 1 did not acquire the suit land or any 
portion thereof by his purchase from Tufani 
he did purchase the same subsequently on 
1-1-47 that is, after the disposal of the pre¬ 
emption proceedings, from Kalu’s heirs. Can 
the plaintiffs under such circumstances invoke 
the aid of the doctrine of “feeding the 
estoppel” in support of their claim of title and 
possession in respect of the suit land? In my 
opinion the answer must be against the plain¬ 
tiffs, as the case being clearly one of involun¬ 
tary transfer by reason of the law of pre¬ 
emption, there can be no possible scope for the 
application of any doctrine of estoppel. The 1 
linding of the learned Additional District 
Judge, noted above, is, therefore, of no assist¬ 
ance to the plaintiffs and their claim of title 
and possession must, in spite thereof, be held 
to have been rightly dismissed by the lower 
appellate Court. 


(7) The only question, now remaining for 
consideration, is the appellant’s submission 
against the learned Additional District Judge’s 
decree for refund in favour of the plaintiffs- 
respondents. That question — it seems to me 
be answered in the appellant’s favour. 
Section 26 F, Bengal Tenancy Act in sub-ss. (2) 
and (3) provides for certain deposits to be 
made by the intending pre-emptor which I 
have compendiously called above the “pre¬ 
emption money” and in lieu thereof he gets 
only the right, title and interest accruing to 
the transferee or the pre-emptee from the 
transfer pre-empted (vide S. 26 F (7), Bengal 
Tenancy Act). Clearly, therefore, S. 26 F, 
Bengal Tenancy Act — under which the plain- 
mis claimed to pre-empt and succeeded in pre¬ 
empting defendant l*s purchase from Tufani 
recognises the principle of 'caveat emptor' 
and i s thus inconsistent with the idea of 
refund of the pre-emption money or any part 
thereof in case of defect in the pre-emptee’s 
thirof The Plaintiffs claim for refund cannot, 
C h 5« f S r %v be l allow fd_ ln view of the terms of 
?• ff f. Bengal Tenancy Act. Even apart 
from statute a claim of refund based on defect 
of the pre-emptee’s title is entirely foreign to 
the subject of pre-emption. Pre-emption im- 
plies involuntary transfer and it is well known 
tnat in cases of involuntary transfer the -uni- 
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versally accepted rule is that the transferee 
iakes the transfer at his own risk. There is 
, no question of an}' contract and there is thus 
'no scope also for any application of the doc¬ 
trine of refund for failure of consideration On 
statute and principle alike, the plaintifTs’ al¬ 
ternative claim for refund must, therefore, 
iail. The learned Additional District Judge 
was, therefore, in error in decreeing this alter¬ 
native claim and to that extent his decision 
must be set aside. 

( 8 ) In the result, therefore, this appeal suc¬ 
ceeds. The judgment and decree of the learned 
Additional District Judge so far as it decrees 
the plaintiffs’ suit are set aside and the suit 
is dismissed in its entirety. In the circum¬ 
stances of this case the parties will bear their 
own costs throughout. 

B/R.G.D. Appeal allowed. 
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Sew Sankar Lal, Petitioner v. Bejoy Krishna 
■and another, Opposite Party. 

Civil Rule No. 1627 of 1951, D/- 4-7-1952. . 

Civil P. C. (1908), O. 21 Rr. 97, 98, 99 — 
Application by landlord for possession of pre¬ 
mises with police help — Objection by sub¬ 
tenant — Discretion of Court — Sub-tenant 
minor — Illegality of lease — Order directing 
police help will not be interfered with — 
(Houses and Rents — W. B. Premises Rent 
Control Act (17 of 1950), Ss. 13(2) and 11(3).) 
The right created in favour of a sub¬ 
tenant by S. 11 (3), W. B. Prt?mises Rent 
Control Act of 1948 or S. 13 (2), W. B. 
Premises Rent Control Act of 1950 cannot 
be enforced by way of an application in 
a proceeding for possession, and the only 
remedy of the sub-tenant is to enforce his 
right by a regular civil suit. 87 Cal LJ 
181, Relied on. (Para 2) 

Whether the Court should order police 
help or not is a matter of discretion and 
the fact that a claim is made by the per¬ 
son ofTering resistance that he is entitled 
as of right to be in possession, is a matter 
which the Court must take into considera¬ 
tion in exercise of that discretion: If the 
Court thinks that a bona fide claim of a 
sub-tenancy has been made and there is 
nothing on the face of it to reject the case 
of a sub-tenancy, the Court ought not to 
grant police help. (Para 3) 

A contract of lease, which is not for the 
benefit of the minor’s existing estate, en¬ 
tered into by a guardian on behalf of a 
minor is however, invalid in law: 

Held that the petitioner sub-tenant being 
a minor there was no legal sub-tenancy 
and the order directing police help to the 
landlord could not be interfered with. 30 
Cal 539 (PC); 19 Cal 507 (PC); 11 Bom 551 
(PC); AIR 1949 FC 218; 30 Cal 539 (PC), 
Relied on: G Moo Ind App 393 (PC), Expl. 

(Paras 1 and 8 ) 

Anno: Civil P. C.. P. 21, Rule 97 N. 5; 
R. 99 N. 5. 

Sitaram Banerji and Provas Chandra 
Chatterji, for Petitk ier; Samarendra K. Dutt 
and Satya Priya Gnose, for Opposite Party. 
REFERENCES; Courtwise/Chronological/ Paras 
(’ 54 - 57 ) 6 Moo Ind App 393: (18 WR 
81 (PC)) . 5 


(’87) 14 Ind App 89: (11 Bom 551 PC) g 

(’92) 19 Ind App 90: (19 Cal 507 (PC) ) * 

( 03) 30 Cal 539: 30 Ind App 114 (PC) 4 7 

(’49) AIR 1949 FC 218: (1949 FCR 65) ’ 7 

(’51) 87 Cal LJ 181 2 

K. C. DAS GUPTA J.: The subject matter 
of the present litigation is one godown on the 
ground floor in premises No. 18/1 Nimtola 
Ghat Street, Calcutta. The godown was ad¬ 
mittedly held by Kanai Lal Marwari under 
the owners Brojen Dutt and Bejoy Krishna 
Dutt. On 29th March 1948, they filed an ap¬ 
plication for possession of the godown. The 
application was allowed and possession was 
directed to be delivered on 25th May 1949. 
The date of delivery of possession was extend¬ 
ed from time to time till at last on 20th June 
1951, the present petitioner Sew Sankar Lal 
filed an application purporting to be one un¬ 
der O. 21 Rr. 98 and 99, Civil P. C. read with 
S. 13(2), West Bengal Premises Rent Control 
Act, 1950, alleging that he had been a sub¬ 
tenant in respect of the godown since the lat¬ 
ter part of 1947 that he had a right to remain 
(in?) possession under the provisions of S. 
13(2), West Bengal Premises Rent Control 
Act, 1950, that the landlord’s application for 
police help should be treated as one under 
the provisions of O. 21 R. 97, Civil P. C. and 
so the Court should act under the provisions 
of O. 21 Rr. 98 and 99 of the Code and the 
order for police help which had been passed 
earlier should be vacated. This application 
has been refused. 

(2) It has been held in the case of — ‘Tha- 
kurdas Pushpraj v. Dwarka Prasad’, 87 Cal. 
LJ 181, (that?) the right created in favour of 
a sub-tenant by S. 11(3) of the Act of 1948 
cannot be enforced by way of an application 
in a proceeding for possession, and the only 
remedy of the sub-tenant is to enforce his 
right by regular civil suit instituted for the 
purpose. It was contended, however, that 
when a person in whose favour an order for 
possession has been made is resisted and ho 
instead of filing an application under the pro¬ 
visions of O. 21, R. 97, Civil P. C. asks for 
police help, the. Court should not grant police 
help if it appeared to the Court that a bona 
fide claim has been made under the provisions 
of S. 11(3), W. B. Premises Rent Control Act, 
1948, or S. 13(2), W. B. Premises Rent Con¬ 
trol Act, 1950. 

(3) Whether the Court should order police 
help or not is a matter of discretion and I am 
of the opinion that the fact that a claim is 
made by the person ofTering resistance that he 
is entitled as of right to be in possession, is 
a matter which the Court must take into con¬ 
sideration in exercise of that discretion. I am 
further of the opinion that if the Court thinks 
that a bona fide claim of a sub-tenancy has 
been made and there is nothing on the face of 
it to reject the case of a sub-tenancy, the 
Court ought not to grant police help. 

(4) It has been urged, however, on behalf 
of the opposite parties that on the face of it 
in this case there was no legal sub-letting as 
the person claiming to be the lessee is a minor. 
Quite clearly, the lease on which the petitioner 
claims relief is said to have come into exis¬ 
tence when the petitioner was a minor. No 
case is made that the minor’s father was a 
sub-tenant. It is the minor himself who 
claims to be the first sub-tenant in the case. 
On the authority of the decision of the Judi- 
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rial Committee in the case of — ‘Mohori Bibee 
v. Dharmodas Ghose’, 30 Cal 539 (PC), a con¬ 
tract of lease if it was entered into by the 
minor himself was void. 

(5) It was argued, however, that if the lease 
was taken by his guardian during his mino¬ 
rity for his benefit, then on the authority of 
the decision of the Privy Council in the case of 
— ‘Hunooman Persaud Panday v. Mt. Babooee 
Munraj Koonwerce’, G Moo Ind App 393 (PC), 
the lease would be valid and binding. It is 
important to notice, however, a point which 
has been brought out in several later decisions 
that in ‘Hanooman Persaud’s case’ their Lord- 
ships of the Privy Council were considering 
the question of benefit to the existing estate of 
the minor. In the case of — *Indur Chunder 
Singh v. Radhakishore Ghose’, 19 Ind App 90 
(PC), their Lordships of the Privy Council 
drew attention to this distinction between the 
transaction purporting to be for the benefit of 
a estate and a transaction which created a new 
liability. That was a suit to recover arrears 
of rent. The defendant was an heir to a de¬ 
ceased lessee of the plaintiff and during his 
minority his guardians, the mother and widow 
of the original lessee, renewed the lease. In 
considering an argument that as the lease was 
really taken for the minor and the lessees 
were in possession for his benefit, the minor’s 
estate was liable for the rent, their Lordships 
observed after referring to ‘Hanooman Per¬ 
saud’s case’ thus : 

“In that case, however, the managers of an 
infant's estate were actually dealing by way 
of mortgage with a portion of that estate, 
and it was held that the manager might do 
so in a case of need or for the benefit of the 
estate, and that the fact that the mortgage 
contained the inaccurate statement that the 
mortgagor had a beneficial proprietary right, 
was immaterial. But in the present case the 
mother and widow of Gopi Mohan Ghose 
were not dealing with, and did not purport to 
deal with or affect his estate, but were in¬ 
curring new obligations which it is now 
sought to transfer from them to the estate.” 
It was held that the renewal of the lease by 
the mother and widow of Gopi Mohan 'Ghose 
did not establish any relation between the 
™ and the estate. In Tndur Chunder 
, ngh s case, the lease was taken by the two 
women in their own names and not on behalf 
mi nor, but that does not affect the bind¬ 
ing force of the decision that where the guar¬ 
dian and manager of the minor’s estate is in¬ 
curring new obligations and not dealing with 

esta L e as such > ‘Hanooman Per¬ 
saud s case can have no application. 

( 6 ) In the case of — ‘Washela Raisanii v 
Masiudin’, 14 Ind App 89 (PC), where a guar- 

5fX e ^ ante ^. f °r herself and her infant 

Pc:fol t 0 o i n ^ ei ? nify P ur chaser of the ward’s 
state against any claim by the Government 
for revenue, their Lordships of the Privy 

g-SUSi i ha t il was be y°nd the power of 
thl ward! ‘ lmpose a personal liability on 

, Tbes ® cases were considered by the 
JSSSSCourt in the case of - ‘Sriramulu v 
Fundarikakshayya’, AIR 1949 FP ?i«n. 

question the Federal Court had to consider in 
5 a tBUX- Whether a * de facto- SaSian 

sirs t st 

pu. 


Court decided that a guardian, whether ‘de 
facto’ or ‘de jure’, could not bind the minor’s 
estate by such a contract. Mukherjea J. in his 
judgment observed that 
“a minor is under the Indian Contract Act 
absolutely incapable of being a party to a 
contract; vide — ‘Mohori v. Dharmodas’, 30 
Ind App 114: 30 Cal 539 (PC) and none but 
a party to a contract can be sued upon it. 
Even if he is nominally a party to a contract 
through his guardian, no suit on the basis 
of such contract would lie against the minor 
and no decree could be. obtained in execution 
of which his general assets could be touch¬ 
ed.” 

(8) On these authorities it must be held that 
a contract of lease, which is not for the benefit 
of the minor's existing estate, entered into by 
a guardian on behalf of a minor is equally in¬ 
valid in law as much as a contract entered in¬ 
to by a minor himself. It must, therefore, be 
held that, on the face of it. there was no legal 
sub-tenancy in favour of the petitioner. There 
is, therefore, no ground for interference with 
the order passed by the learned Court below 
directing police help to be given for effecting 
delivery of possession. 

(9) The Rule is discharged with costs. 

(10) Let the records be sent down as early 
as possible. 

(11) LAHIRI J.: I agree. 

B/H.G.P. Rule discharged. 


A.I.R. 1953 CALCUTTA 219 (Vol. 40, C. N. 75) 
GUHA AND LAHIRI JJ. 

S. Fernandez Appellant v. The State. 
Criminal Appeal No. 158 of 1952, D/- 28-8-52. 
Evidence Act (1872), S. 25 — “Police Officer” 

— Meaning of — Test of applicability of S. 25 

— Confession made to preventive officer of 
customs — Admissibility in evidence — (Dan- 

(1930) > s - 23 — Sea Customs 
Act (1878), S. 169). 

The term “police officer” in S. 25, Evi¬ 
dence Act, should be read not in any strict 
technical sense, but according to the more 
comprehensive and popular meaning. The 
investigation or the power of investigation 
ls not the real or governing test for the 
application of S. 25, Evidence Act. It is 
enough that the officers under the powers 
conferred on them by an Act (such as 

SfmSi a ?5 1? th A S* a . Customs Act or the 
Bengal Excise Act) have got the essential 

powers, analogous to police powers, of pre- 

° r de A te ^ tion of crimes even though 

Of iiv«t.v°«- been Xf sted with the powers 
of investigation. Hence a Preventive 

Officer of the Customs Department is a 

the C m in , t ^ is ^tended sense within 
a, ,! g of S-.25, Evidence Act and 
tl c ®- nf ® sslon made to him shall 

_ proved a j> a mst a person accused of any 

?FB? C R P 1 1 Cal A 2 T°J and AIR 1934 Cal 580 
(FB), Rel. on; AIR 1947 Mad 308, Disting. 

Anno: Evidence Act, S. 25, N. 2, 

(’75-70) 1 Cal 207: (25 WR Cr 36) 
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‘ . T ,- v - muu 0 lice officer* as mentioned 

CjUHA J.: This appeal has been preferred we may refer to some 
by S. Fernandez 'alias’ Salvador Fernandez Mukerji J., in the case < 
who has been convicted under S. 13 read with Emperor’, 61 Cal 607 (I 
S. 20, Dangerous Drugs Act in connection with 
the seizure of a certain quantity of illicit 
opium, it is alleged that on 24th October 1952, 
at K. G. Dock, Calcutta Port, he attempted to 
export and tranship by S. S. Tairea a certain 
quantity of opium in contravention of S. 7, 

Dangerous Drugs Act and thereby committed 
an offence punishable under S. 13 read 
S. 20, Dangerous Drug 
prosecution version P. VV 
Preventive Ollicer of the Customs Department, 
received information that the appellant was in 
possession of some opium on board the ship of Mukerji J 
mentioned above which was lying moored at 
10 Kidderpore Dock; that he along with G. K. 

Das, Preventive Ollicer, Customs, caught hold 
of the appellant and took him to Customs for 
interrogation. It is further alleged that the 
appellant made a confessional statement be¬ 
fore P. W. 2 J. P. Smith, Inspector of Customs, 

Intelligence Branch, Mr. Das and himself. This 
statement was recorded by Mr. Das. The pro¬ 
secution case is further that after this state¬ 
ment had been recorded Mr. Smith. Mr. Das 
and Mr. Webber went on board the Tairea and 
searched the place which had been indicated 
by the appellant, namely, berths 90 to 95 in 
Second Class Cabin and from behind the water 
pipe in the cabin they recovered 27 packets of 
opium. It is in connection with this opium 
that the appellant has been convicted as men¬ 
tioned above. 

(2) The main question in this appeal is whe¬ 
ther this confessional statement is admissible 
in evidence. The learned Magistrate has held 
that it is not hit by S. 25, Evidence Act and 
in his view a Customs Officer is not a police 
officer within the meaning 0 f S. 25. Evidence 
Act and as such the confessional statement in 
question is admissible in evidence with the re¬ 
sult that the appellant is liable to be convicted 
on the basis of the admissions made by him in 
that statement. 

(3) On behalf of the appellant it has been 
contended before us by Mr. Lahiri that the 
view taken by the learned Magistrate regarding 
the admissibility of the statement in question 
is erroneous. He has argued that a Customs 
Officer is a police officer and as such he comes 
within the mischief of S. 25. Evidence Act with 
the result that the statement recorded by G. K. 

Das is inadmissible in evidence. The question 
seems to be one of first impressions so far as 
this Court is concerned. 

(4) Under S. 25, Evidence Act which was en¬ 
acted in 1872 no confession made to a police 
officer shall be proved against the person ac¬ 
cused of any offence. As far back as 1876 it 
was held by Garth C. J., in the case of — 

‘Queen v. Hurribole Chunder*, 1 Cal 207. that 

“in construing the 25th section of the Evidence 

Act of 1872. I consider that the term “police 

officer” should be read not in any strict 

technical sense, but according to the more 

comprehensive and popular meaning.” 

As pointed out by S. K. Ghose J., in the case 
of — ‘Ameen Shariff v. Emperor’, 61 Cal 607 


with duty involving the duty of holding investiga- 
s Act. According to the tions and that it is in this sense that the term 
V.\ 1 W. P. V/ebber, a "police officer” should be read in construing 

S. 25, Evidence Act. The majority of the 
Judges of the Full Bench agreed with the view 
of Mukerji J., on the above point. It was, 
therefore, held in that case that an Excise Offi¬ 
cer was a police officer within the meaning of 
S. 25, Evidence Act and as such hit by that 
section. 

(6) It is necessary now to examine the powers 
and duties of customs officers under the Sea 
Customs Act (Act 8 of 1878) in order to ascer- 
tain whether a customs officer can be consider- 
The pro- ed to be a police officer within the meaning of 
S. 25, Evidence Act. It may be mentioned 
incidentally that this Act was passed after the 
enactment of the Evidence Act and that the 
decision of Garth C. J. was given before the 
Sea Customs Act was placed on the Statute 
book. Chapter 17 of the Sea Customs Act 
deals with the procedure relating to offences, 
appeals, etc. Sections 169 and 171 confer cer¬ 
tain powers of search upon Customs officers. 
Section 173 confers powers upon them of ar¬ 
resting other persons on reasonable suspicion. 
Section 178 confers the powers to seizure of 
things liable to confiscation. The powers con¬ 
ferred upon Customs officers and the duties 
imposed upon them under these sections are 
clearly analogous to the powers of a police 
officer, or for the matter of that to that of an 
Excise officer under the Bengal Excise Act. 
There is this difference, however, that the Sea 
Customs Act does not confer any power of 
investigation on a Customs officer whereas a 
police officer enjoys such powers and under 
Ss. 73 and 74 of the Bengal Excise Act (Bengal 
Act 5 of 1909) Excise officers have been given 
certain powers of investigation. Now the ques¬ 
tion that falls for decision is whether by rea¬ 
son of the fact Customs officers have not been 
given powers of investigation though they en¬ 
joy other powers analogous to those exercised 
by a police officer or Excise officer it can be 
held from that circumstance alone that S. 25. 
Evidence Act does not apply to such Customs 
officers. In other words, the question is whether 
it can be held that the power of investigation 
is a governing test on the point whether S. 25, 
Evidence Act is applicable. We are of opi¬ 
nion that the question should be answered in 
the negative. In the case of — ‘Ameen Sharif 
v. Emperor*. 61 Cal 607 (FB), it was observed 
by S. K. Ghose J. (who concurred with the 
majority view) that “it may be that the power 
conferred to investigate is not a complete test’* 
though Jack J.. in that case seemed to base 
his opinion on the question of investigation as 
his answer to the point referred to the Full. 
Bench shows. Even Costello J., who took a dis- 
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sentient view in the case of — 'Ameen Sharif 
v. Emperor’, G1 Cal GOT (FBj, seems to have 
been of the opinion that it was wrong to hold 
that the power of investigation ougnt to be 
taken as being a criterion for the purpose of 
S. 25, Evidence Act. 

(7) The matter may be examined from 
another standpoint. As regards the applicability 
of S. 25, Evidence Act it has been held that 
it is not necessary that the police officer should 
be the investigating officer, — ‘Emperor v. Mal- 
langowda’, 42 Bom 1, nor need the crime con¬ 
fessed be under investigation at the time — 
‘Shashipani Chetti v. Emperor’, 23 Cri L J 323 
(Mad). It has been further held that in fact 
it is not necessary that the confession should 
have been made in the course of investigation, 
— ‘Hussaina v. Emperor’, 37 Cri L J. 740 (Lah;. 
It would follow, therefore, that the investiga¬ 
tion or the power of investigation is 
not the real or governing test for the 
application of S. 25, Evidence Act. It seems 
to us that Customs officers under the powers 
conferred on them by the Sea Customs Act 
have got the essential powers, analogous to 
police powers, of prevention or detection of 
crimes even though they have not been vested 
with the powers of investigation. Reference 
may in this connection be made again to the 
observation of Mukerji J., in the case of — 
\Ameen Sharif v. Emperor*, 61 Cal 607 (FB), 
referred to before. That being so, we are in¬ 
clined to hold the view that a Customs officer 
or, to be more precise, so far as the present 
case is concerned, a Preventive Officer of the 
Customs Department is a police officer in its 
extended sense within the meaning of S. 25, 
Evidence Act and as such no confession made 
to him shall be proved as against a person 
accused of any offence. We are fortified in 
coming to this conclusion by reason of the rule 
for placing S. 25, Evidence Act on the Statute. 
The reason is partly that the evidence of a 
police officer is* untrustworthy to prove a con¬ 
fession and partly that the police should not 
be encouraged to extract confessions in the 
hope of gaining credit by securing convictions. 
These reasons, we are inclined to think, apply 
with almost equal force to the case of Preven¬ 
tive officers of the Customs Department not¬ 
withstanding the fact that they have not been 
invested with the powers of investigation. We 
may refer, in this connection to another observa¬ 
tion of Garth C. J. in the case of — ‘Queen v. 
Hurribole Chunder’, 1 Cal 207 referred to above. 
It runs thus: 

L n cons ! ruin g a section such 
as the 25th, which was intended as a whole¬ 
some protection to the accused, to construe it 
in its widest and most popular signification.** 
This observation has not lost its force by the 

PfiSp ApTE*^ In ° U1 ; option, therefore. 
nJu U ” den $o Act was placed on the 
® be . fo / e the Sea Customs Act was 
enacted, in the interests of the purity of admi- 

ot Justice Customs officers who ex- 
^f C !v?r pow £. rs substantially analogous to those 
mmfv' officers should also be subjected to the 

* he 

(8) It remains, however, to notice one Madras 
y a Single Judge, following certain decisions 


of the Madras High Court based upon the Mad¬ 
ras Excise Act tne language of which can be 
contradistinguished from the language used in 
the Bengal Excise Act. it was noid m that 
case that S. 25, Evidence Act refers only to a 
police officer and that a statement by an ac¬ 
cused to the Assistant Inspector of the Customs 
is not hit by the section and is admissible in 
evidence against the accused. As has been in¬ 
dicated already this Madras decision is based 
upon certain decisions of that Court relating to 
Excise officers exercising powers under tne Mad¬ 
ras Excise Act. In that Madras case it was 
observed that 

“in the Madras Excise Act. however, there are 
no provisions which confer the same amount 
of power on the excise officers in this Pre¬ 
sidency as in the Bombay and Calcutta Ex¬ 
cise Acts", and “it is for this reason that Inis 
Court has, in a number of decisions, held the 
view that upon the construction of the Madras 
Excise Act excise officers in this Province 
cannot be deemed to be police officers within 
the meaning of S. 25, Evidence Act.” 

In the present case, however, we have to pro¬ 
ceed on a proper construction of the relevant 
provisions of the Sea Customs Act, and con¬ 
trast them with the corresponding provisions of 
the Bengal Excise Act and accordingly in spite 
of the decision in the case of — ‘Mayilvahanam 
v. Emperor*, 48 Cri L J 326 (Mad), we are in¬ 
clined to take the view for reasons given before 
that a Preventive officer of the Customs Depart¬ 
ment comes within the mischief of S. 25, Evi¬ 
dence Act. 

(9) The main point, therefore, which falls for 
decision in this appeal is decided in favour of 
the appellant. In other words the confessional 
statement of the appellant is hit by S. 25, Evi¬ 
dence Act. 

(10) There remains, however, for considera¬ 
tion a certain portion of that statement which 
may be said to attract the operation of S. 27, 
Eivdence Act. The only portion of the state- 

t *s admissible in evidence under 
S. 27 of the Evidence Act is the last sentence 
in the recorded statement, namely, if a search 
of this cabin is made the 19 seers of opium will 
thP Mr - Banerjee appearing for 

2I2 1 ? f . air, y conceded ‘hat if we come to 
the conclusion that the entire statement made 
hy tne appellant comes within the mischief of 
b. 25, Evidence Act only the sentence referred 

S 2 a 7 b °Eviden2 3e A a , dm i tted in evidence under 
b. 27, Evidence Act. Even considering that it 

was as a result of that statement 'that the 

opium was discovered that fact by itself can. 

'i 16 c asi i s of the COnv *ction of the ap- 
D reS A rt S - 13 re “ d wlth S - 20 ' 

♦hSHh? thes ® circumstances we are of opinion 

sustained C anH 1Ct ti° n 0f th ? a PP ella nt cannot be 

Swed d nnd d iv! app . eal must - therefore, be 
allowed and the conviction and the sentence 

S n! and the J a PP e,lan ‘ acquitted. Under 

Ac *' h °—“» -5 

(12) LAHIRl J.: I agree. 

B/VSB - Appeal allowed. 
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H. P. MOOKERJEE AND RENUPADA 
MUKHERJEE JJ. 

Sreedam Chandra Bhur, PlaintilT-Appellant 
v. Tencori Mukherjee and others, Defendants- 
Responaents. 

A. F. O. D. No. 1 of 1952, D/- 25-6-1952. 

Civil P C. (1908), O. 7, It. 11(d) and S. 80 
— Rejection of plaint in limine on ground that 
S. 80 was not complied with — Plaint not dis¬ 
closing whether S. 80 was attracted — Order 
is bad. 

Order 7, Rule 11(d), Civil P. C., is at¬ 
tracted only when on the admitted facts 
as appearing from the plaint itself the suit 
is ‘prima facie’ barred. AIR 1915 Cal 62 
Rel. on, 34 Bom. 250 Ref. (Para 7) 

The plaintitf filed a suit against certain 
individuals impleading also the council of 
Administration of the Free City of Chan- 
dernagore as defendant. In the body of 
the plaint, there was no admission that 
the Council or the Assembly was the Gov¬ 
ernment within the meaning of S. 80, 
Civil P. C. The Court rejected the plaint 
suo motu under O. 7, R. 11(d) without 
even issuing notice to the defendants on 
the ground that the provisions of S. 80 
were not complied with. 

Held that the question whether S. 80 
would be attracted or not could not be 
decided merely on the plaint as it stood. 
The Court should have registered the 
plaint, issued notices on the defendants 
and allowed them to file their written 
statements. After issues were raised, it 
would have been open to the Court to 
take up one or more of the issues as pre¬ 
liminary ones and decide the same. The 
Order of rejection of the plaint in limine 
was, therefore, bad and must be set aside. 

(Para 12) 

Anno: C.P.C., S. 80 N. 10; O. 7, R. 11 N. 7, 
10 . 

Nirendra Nath Dc, Upendra Chandra Mallick 
and Chittaranjan Chatterjee, for Appellant; 
Apurba Charan Mukherjee and Ganga Nara- 
yan Chandra, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
(TO) 34 Bom 250: (3 Ind Cas 159) 7 

(T4) 18 Cal WN 1340: (AIR 1915 Cal 62) 7 

(T7) 21 Cal WN 209: (AIR 1919 Cal 755) 7 

R. P. MOOKERJEE J.: This appeal is 
directed against an order passed by the Sub¬ 
ordinate Judge, Chandernagore, rejecting a 
plaint on the ground that the provisions of S. 
80, Civil P. C., had not been complied with. 
The order was passed immediately after the 
plaint was filed and before any notice had been 
issued on the defendants. 

(2) I need refer only to such of the relevant 
facts as would be necessary to appreciate the 
objection raised ‘suo motu’ by the learned Sub¬ 
ordinate Judge and the contentions raised by 
the parties before this Court. 

(3) The plaintiff filed the suit against cer¬ 
tain individuals in their personal capacity and 
also as members of the Council of Administra¬ 
tion, or the Municipal Assembly, as the case 
may be, of the Free City of Chandernagore. 
The said Council and Assembly were also im¬ 
pleaded as party defendants. The suit was one 
for a declaration that a certain resolution pass¬ 
ed by the Council of Administration was illegal 
and invalid. There were further prayers for 
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certain mandatory orders on the defendants in 
eluding the Council and the Assembly and the 
other defendants in their capacity as members 
of those bodies. 

(41 The plaint was originally filed on the 
4th December 1951, and was immediately re¬ 
jected by the learned Subordinate Judge un¬ 
der Order VII, Rule 11(d) of the Code of Civil 
Procedure for non-compliance of the provisions 
contained in S. 80 of the Code. A fresh plaint 
was filed the next day, and the learned Sub¬ 
ordinate Judge heard the Counsel for the plain¬ 
tiff and reserved his orders. The next day the 
learned Subordinate Judge again came to the 
conclusion that the plaint must be rejected as 
the Chandernagore Administration was a Gov¬ 
ernment under S. 80 of the Code. No notice 
having been served under that section the 
plaint must be rejected. 

(5) On behalf of the plaintiff appellant, it is 
contended that the Subordinate Judge should 
not have rejected the plaint at the stage when 
he had so done. It is not possible to finally 
decide the question whether either the Council 
or the Assembly can be regarded as "the Gov¬ 
ernment” under S. 80, Civil P. C., or any one 
of the other defendants as "public officers". 
Mr. De has further contended that the Chan¬ 
dernagore Administration is a Local Self-Gov¬ 
ernment body and not the Government. 

(6) Under R. 11, O. 7, Civil P. C., 

"The plaint shall be rejected in the following 
cases: 

• • • • 

(d) when the suit appears from the state¬ 
ment in the plaint to be barred by any law." 

(7) This clause is attracted only whefi on 
the admitted facts as appearing from the plaint 
itself the suit is ‘prima facie’ barred. As for 
instance when from the statements made in 
the plaint it appears that the cause of action 
arose beyond the period of limitation fixed 
under the Statute and no indication is given 
that limitation has been saved,-the plaint may 
be rejected. Even in such a case, an opportu¬ 
nity is to be given to the plaintiff to amend the 
plaint by setting out an acknowledgment in 
writing signed by the defendant within the 
period of limitation if it is so prayed, and that 
without passing an order for rejection of the 
plaint. — ‘Gunnaji Bhavaji v. Makanji Khoosal 
Chand’, 34 Bom 250. As was observed in — 
‘Ratan Chand v. Secy, of State’, 18 Cal WN 
1340, action is to be taken under O. VII, R. 11 
of the Code of Civil Procedure only if there 
is a clear and specific admission in the plaint 
from which it follows that the suit is barred 
Reference may also be made to the observa¬ 
tions of this Court in — ‘Pran Krishna v. 
Kripanath’, 21 Cal WN 209. 

(8) Let us now consider whether on the 
plaint as filed the Court will be justified in 
rejecting in limine the plaint under cl. (d), R. 
11 , O. 7, Civil P. C. In the bodv of the plaint 
there is no admission that the Council or the 
Assembly is the Government under S. 80, Civil 
P C On the other hand, it is seriously con¬ 
tested on behalf of the plaintiff that neither of 
the two bodies can even be deemed to be the 
government. The learned Subordinate Judge 
refers in his order vaguely to the 

“trend of French Statutes conferring greater 
and greater powers on the French Settle¬ 
ment in India and creating a ‘Council du 
Government’ there and later on cutting out 
Chandernagore from the Federation and 
conferring on Chandernagore all those 
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nowers with a separate delegate of the 
•Commissaire de la repbliquc’, it is evident 
that the Chandernagore •administration is a 
government in the grammatical and ordinary 
sense of the word, though its functions may 
fall short of the those of the Governments 
existing in India.” 

(9) Before us reliance was placed by both 
the parties on a printed copy of a Decree, dated 
7-ll-1947> issued by the President and the 
Council of Ministers in France (abrogating an 
earlier Decree, dated the 30-6-1947,) creating 
the Free Town of Chandernagore. Reference is 
made therein to a large number of earlier De¬ 
crees which are stated to have been perused 
before the present Decree, dated 7-11-1947, was 
passed. We have not before us copies of the 
other Decrees. We have not also materials from 
which it may be possible at this stage to reach 
a final decision as to the status of either Chan¬ 
dernagore or the legal position occupied by the 
Council ox the Assembly or the President oc¬ 
cupying the position previously held by the 
Mayor of Chandernagore. 

(10) It is necessary to refer to another 
change which had taken place so far as the 
international position of Chandernagore is con¬ 
cerned. Under an arrangement between the 
Indian and the French Governments, admini¬ 
stration of Chandernagore in certain matters 
had been left to the Central Government of 
India. The ‘de jure* possession of Chander¬ 
nagore is stated by both the parties to be as 
a part of the French possessions in India. Ac¬ 
cording to another contention there are two 
sovereign authorities, the French and the 
Indian, if that is possible under the Interna¬ 
tional law. 

(11) The Government of India under a noti¬ 
fication, dated 1-5-1950, purported to act under 
the Foreign Jurisdiction Act (XLVII of 1947), 
extending the operation of certain Indian Sta¬ 
tutes, including the Code of Civil Procedure, 
as applicable in Chandernagore. At one stage 
of the argument on behalf of the defendants, 
it was attempted to be urged that the exten¬ 
sion of the Code of Civil Procedure to Chander¬ 
nagore was not legal; and that further if the 
Code of Civil Procedure was applicable, it 
could be shown that the present suit was bar- 

S. 80, Civil P. C. It had further been 

eve ? 4 lf the , French law were ap¬ 
plicable, the suit was also otherwise barred. 

not th J nl ? [t neces sary to refer 
to other points urged before us by the con- 

forties. Suffice it to say that the ques¬ 
tion whether even if the Code of Civil Proce- 

or Ure no a t PP S' V M her , S - i 0 would be attracted 
®f a ,i 1 . 0 ; cannot be decided merely on the 

Sstered S thl SUft • The , Cour ‘ should have re- 
dants and ^ 1 fv Ued notices on the defen- 
statementJ • them to flle their written 

have hppn' Afr , issues were raised it would 
nr lrf ^ ( P , en , to the Court to take up one 
decide fhi the lssue i? s Preliminary ones and 

Sfsed ht thp Sa ^ e ‘»? bjection ‘hat had been 
ihiipti y tbe CoUrt suo motu’ and such other 

wild U °h n a S vp a f„ m h y f b , e J aised the defendants 
X alWhe n be tned ? n the mer ‘ts, and only 
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ed, the order passed by the Lower Court re¬ 
jecting the plaint is set aside. The case is re¬ 
mitted to that Court so that the plaint may be 
registered and notices issued on the defendants 
and the procedure followed according to law. 
In view of the fact that the order passed by 
the Lower Court was not on an objection raid¬ 
ed by the defendants parties will bear their 
respective costs in this Court. 

(15) In view of the order passed in this ap¬ 
peal, a certificate will be issued in terms of S. 
J3, Court-fees Act, authorising the appellant tc 
receive back from the Collector the full 
amount of Court-fees paid on the memoran¬ 
dum of appeal in this Court. 

(16) During the pendency of the appeal in 
this Court, certain orders were passed on 8-1- 
1952, in Civil Rule No. 3016F of 1951. We direct' 
that the directions issued by this Court on the 
8-1-1952, will continue to be operative up tc- 
the 6-8-1952. It will be open to either of the 
parties to move the Lower Court within that, 
date or thereafter for such order or orders to 
be operative after the expiry of that date. We 
do not indicate in any way as to what such 
order or orders should be so far as the 'inte¬ 
rim* orders are concerned. Liberty is also re¬ 
served to the parties to mention to this Court, 
about the disposal of the amount now lying in 
deposit in terms of the orders passed in Civil 
Rule No. 3016F of 1951 on the 8-1-1952. 

(17) RENUPADA MUKHERJEE J. : I agree. 

B/K.S. Appeal allowed. 
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Abdul Hamid, Petitioner v. The State of 
West Bengal and others, Respondents. 

Matter No. 162 of 1951, D/- 27-2-1952. 

(a) Constitution of India, Art. 31 (2) _ 

Article covers cases of both requisition and 
acquisition. (Para 6) 

(b) Constitution of India, Art 31 (2) _ 

Public purpose — Whether requisition is for 
public purpose, is justiciable in Court of law 
— (West Bengal Premises Requisition and 
Control (Temporary Provisions) Act (5 of 
1947), S. 3 (1).) (Para 6) 

(c) Constitution of India, Art. 31 (2) _ 

Public purpose — Requisition for employee of 
State Government, whether refugee or other¬ 
wise, is for public purpose — (West Bengal 
Premises Requisition and Control (Temporary 
Provisions) Aot 5 of 1947), S. 3 (1).) (Pira 7) 

(d) Constitution of India, Art. 226 _ Un- 

wSKtaiar - No expiiuu “ o “ 
mSS, Sr S„„£(, Patiti0ner: A ' K 
?!o?S C SCR Sulm'wS’se*m 1 / 3 Pa 6 ra ? 

‘•So! 54 ai IAIR 1951 C “> 29 « ' ' l 

(’■52) 8? raj } 1951 Cal ”1) 3, B 

(IMS*2 An ER5 4 S (AIR 1952 Cal 65) l 
(1943) 2 AU ER 560 g 

226 >R f 5 E fho r« iS 4 -l S .? n a pP licati °n under Art. 
... ,. e Constitution for appropriate writs 

Mav e iqJn° n ° f an ° rder of requisition dated 

West T R^nvai 0, p PUrp -° rte< L to be P assed under the 
SS™. 8al n Pre ™. ,ses Requisition and Control 

947) and y fnf r H y,S, ? nS) Act ' 1947 (Act 5 of 
1947) and for direction upon the opposite par- 


*2*24 Calcutta Abdul Hamid v. State of 

tic.'s to forbear from giving effect to that order 
or taking any steps or proceedings thereunder. 

(2) Ihe petitioner is the owner of premises 
No. 2 Chhaku Khansama Lane, Calcutta. The 
case of the petitioner is that prior to March 
1950 the petitioner let out the premises to one 
Yusuf Miah at a rent of Rs. 30U per month. In 
or about the month of March 1950 communal 
•disturbances broke out in Calcutta and the area 
where the petitioner’s premises was situated 
was badly affected by such disturbances, with 
the result that refugees from East Pakistan and 
other persons forcibly ousted all the sub-tenants 
iunder the said Yusuf Miah (who were all Mus¬ 
lims) from the said premises. Yusuf Miah im¬ 
mediately thereafter left for East Pakistan. In 
April 1950 the Nehru-Liaquat Ali Pact being 
•entered into, the said Muslim tenants who were 
driven out of the said premises by the refugees 
made an application on or about 20th April 
1950 to the Deputy Commissioner of Police. 
North, requesting him to restore possession of 
the said premises which was in the wrongful 
occupation of the refugees and others, to the 
said tenants from whom possession had been 
wrongfully taken. This petition of the tenants 
is signed by one Khaiiluddin and one Md. Ishaq 
and is counter-signed by Abdul Hamid the 
petitioner in the present proceedings. This peti¬ 
tion further shows that one Yusuf was the 
representative of the tenants who were driven 
out of the premises and he made complaints 
to the Thana about the forcible eviction; but 
no police assistance was available. 

Yusuf Miah thereafter having left for Pakis¬ 
tan on or about 23rd April 1950. the petitioner 
at the request of one of the tenants who were 
actually residing at the said premises granted 
a tenancy to Abdul Majid for a period of one 
year and accepted a sum of Rs. 325 as advance 
payment. This Abdul Majid is respondent 4 
in the present proceedings. On 1st May 1950 
the Police authorities removed the refugees and 
other persons who were in wrongful occupation 
of the premises and made over possession to 
the Muslim tenants who were in the premises 
at the time of commencement of the communal 
•disturbances. On 2nd May 1950 the refugees 
again stalled creating trouble and threatened 
the tenants with dire consequences in case they 
continued to occupy the said premises. Appre¬ 
hending a breach of the peace three of the 
tenants — Mushtaq Ahmed, Khaiiluddin and 
Md. Ishaq and the petitioner applied to the 
Deputy Commissioner of Police for protection. 

On 8th May 1950 respondent 3 who is the 
Assistant Secretary to the Government of West 
Bengal issued an order in writing purporting to 
requisition the said premises under S. 3 (I) of 
ihe said W. B. Act 5 of 1947 and notice of such 
acquisition was sent to the petitioner on or 
about 10th May 1950 requiring the petitioner to 
place the property at the disposal of the First 
Land Acquisition Collector on that date. On the 
same date the Land Acquisition Collector 
through his representative took possession of 
the major portion of the said premises. No 
notice of the requisition was. however, served 
on either Yusuf Miah or Abdul Majid who 
were the direct tenants of the petitioner. On 
22nd May 1950, Abdul Majid commenced cri¬ 
minal proceedings against the petitioner on a 
charge of cheating under S. 420. Penal Code. 
On or about 24th May 1950 the petitioner made 
an application to respondent 3 setting out the 
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events that had taken place in the meantime 
and requesting respondent 3 to recall the order 
of requisition but 4he respondent 3 did not 
accede to the petitioner’s application. On 31st 
May 19a0 respondent 2 served notice on the 
petitioner directing him to remove all articles 
lying in two rooms of the said premises bv 
16tn June 1950. On 22nd June 1950, the peti¬ 
tioner appealed to the Hon’ble Minister of the 
Revenue Department. It was pointed out in this 
petition that the Muslim tenants who had been 
occupying the entire building had been forcibly 
displaced by the refugees and the local Goon- 
das and they were roaming about and had no 
place where they could take shelter. It is also 
stated in this petition that ultimately with 
Police help the premises was vacated and made 
over to the petitioner.' In the petition the facts 
that a new agreement of tenancy was entered 
into with Abdul Majid and that the latter had 
filed a criminal case against the petitioner are 
also recited. 

This appeal was also rejected and the peti¬ 
tioner was informed by a letter from respondent 
3 bearing date 28th August 1950 that the prayer 
of the petitioner for de-requisitioning the pre¬ 
mises with a view to reinstate the old displaced 
tenants could not be granted as the house had 
been occupied by several families of Govern¬ 
ment employees, who had to be brought down 
to Calcutta for disturbances in East Bengal. 
Thereafter on 1st November 1950. a notice was 
served on the petitioner under S. 4 of W. B. 
Act 5 of 1947 calling upon the petitioner to 
execute certain repairs to the premises parti¬ 
culars whereof were specified in a schedule 
annexed to that letter. As the Government did 
not succeed in obtaining possession of all the 
rooms in the said premises a notice was served 
upon the petitioner on 6th November 1950 inti¬ 
mating that if possession was not delivered by 
10th November 1950 forcible possession would 
be taken by breaking open the locks with the 
help of Police. On 10th November 1950, the 
petitioner wrote to respondent 2 pointing out 
that the locked up rooms which the Government 
intended to break open were in the occupation 
of two tenants named Mushtaq Ali Ahmed and 
Md. Ahsan who refused to vacate the rooms in 
spite of the fact that the Government order of 
requisition was shown to them. 

Thereafter the Government, however, managed 
to take possession of the remaining rooms from 
the petitioner and served him with further no¬ 
tices to execute repairs on the said premises 
and to pay municipal taxes in respect of the 
said premises as demanded by the Corporation 
of Calcutta. In the meantime the criminal pro¬ 
ceeding which had been pending for about nine 
months was disposed of on 27th February 1951. 
The Magistrate after hearing the orosecution 
witnesses and the evidence given on behalf of 
the accused acquitted the Petitioner of the 
charge of cheating. The notices calling upon 
the petitioner to execute the repairs and to pay 
out the Corporation taxes were served on the 
petitioner between 15th March 1951 and 15th 
May 1951. On 18th July 1951. the petitioner 
moved this Court and obtained a Rule Nisi. 

(3) It has been contended by Mr. Subimal • 
Roy, the learned counsel for the petitioner that 
the requisition in the present case has not been 
made for a public purpose. The question whe¬ 
ther this matter is justiciable has been the sub¬ 
ject of much controversy in this case. Mr. Roy 
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has relied on some observations of B. K. Mu- 
kherjea and Mahajan JJ. in the case of — ‘Pro¬ 
vince of Bombay v. Khusaldas S. Advani’. (1950) 
S C R 621 and on the observations of Harries 
C. J. in — ‘West Bengal Settlement Kanungo 
Co-operative Credit Society Ltd. v. Mrs. Bella 
Banerjee’, 55 Cal W N 778. in support of his 
argument that the question whether a requisi¬ 
tion in a particular case is for a public purpose 
or not can be enquired into by the Court. 

(4) Section 3(1) of the Act (W. E. Act 5 of 
1947) is as follows: 

Sec. 3(1): Whenever it appears to the Pro¬ 
vincial Government that any premises in any 
locality are needed or are likely to be needed 
for any public purpose, it may by order in 
writing, requisition such premises: 

Provided that no premises exclusively used 
for purpose of religious worship shall be le- 
quisitioned under this section. 

(5) Section 3(2) of the Act which is also re¬ 
levant for the purpose of this case is set out 
hereunder: 

Section 3(2) — An order under sub-s. (1) shall 
be served on the landlord, and where it re¬ 
lates to premises in occupation, of a tenant 
also on such tenant in such manner as may 
be prescribed. 

(6) It has been held in — ‘Point of Avr Col¬ 
lieries Ltd. v. Lloyd George’, (1943) 2 All E R 
546 and — 'Carltona Ltd. v. Commissioners of 
Works’, (1943) 2 All E R 560, that where an Act 
or Regulation commits to an Executive autho¬ 
rity the decision of what is necessary or ex¬ 
pedient and that authority makes the decision, 
it is not competent to the Courts to investigate 
the grounds or the reasonableness of the deci¬ 
sion in the absence of an allegation of bad 
faith”. Mr. A. K. Mukheriee. the lenrned c^un- 
sel for the respondents, placed reliance on these 
cases. These cases have been followed in this 
Court in the case of — ‘A. C. Mohamed v. Sai- 
lendra, 54 Cal W N 642, which was also a case 
of requisition under W. B. Act 5 of 1947 and in 

w e M Ca o S c e c 0f T ! Patri shaw v - R- N. Roy 1 , 54 Cal 
W N 855 which was a case of a requisition un¬ 
der the West Bengal Security Act, 1943. These 
i-aicutta cases have been approved of in — 

a950) n s e C°R B 6 O 2T bay V - Khusaldas S - Advani’, 

be N ^iH i [h t ^ e tK maUer . 1 ? ad rested there il m 'g h t 
Son tl d ac fh f 1 the q “ astl0n of whether a requisi- 
. a P u hhc purpose or not could not 
® * nt0 l n a C ° urt of law - Bu t Harries C. J. 

cietv rtH S l°n^ T R S - K - Co-operative So- 
ciety Ltd. v. Bella Bannerjee’, 55 Cal W N 778. 

the Consrfr the f vi r ew that the provisions of 

- of Indla have brought about 

thS *. nai" tl } 6 Sltuat !° n an d the question whe- 
dZ ?. I £ 2 w I Si a , cquisiti °n is for a public pur- 
Chief Tnct.v K e ‘ n .. a court of law - The learned 
tion hefwlin attem Pted to draw a distinc- 
Sn b ?m h K SH® of requisition and acqui- 
31 Jo? pim.. 00 . but iV a P pears to me that Art. 
sit oi li 5 e °iu b , 0th requisition and acqui- 
S, £ e T w of this decision in ‘Bella Ban¬ 
ter whether^ iL*? b< W to hold that the mat- 
was for S requisition in the present case 
JJ * a P ub . 1Ic purpose or not is justiciable. 

resUmWc U £I. mal R ? y , has submitted that the 
suffldent ‘naSt?! n0t P laced before the Court 

e ssz.t sr **~ 
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purpose or not. Further it is submitted that 
the respondents have made different statements 
as to the nature of the alleged public purpose 
in the affidavits and in the correspondence and 
trom this the Court must conclude that the re¬ 
quisition is not bona fide and is not for public 
purpose. It is pointed out that the aliidavit 
of respondent 2 states that the requisition was 
made for accommodation of employees of the 
Government (Para 6) but in the letter annexed 
to this affidavit dated 28th August 1950 it is 
stated that the premises are in the occupation 
ot several families of Government employees 
who had to be brought down to Calcutta for 
disturbances in East Bengal. The affidavit of 
respondent 2 is that the house was required for 
some of the employees of the Government of 
West Bengal. It is true that beyond making 
these statements of the vaguest kind no parti¬ 
culars have been given as to the names and 
addresses of the employees nor as to the nature 
of offices held by such employees. When the 
fact has been challenged one would expect that 
the Government would come forward with more 
details. The fact, however, remains that no 
detailed particulars are available. 

The question, however, is whether this fact 
by itself justifies this Court in finding that the 
order of requisition was not for public purpose 
or was passed mala fide. It appears to me that 
it will not be proper for this Court to come to 
any such conclusion. Although there is some 
difference in the wordings of the affidavits and 
the correspondence, as to the purpose for which 
the order of requisition was made, I think 
there is no difference in substance and the 
acquisition for employees of Government whe¬ 
ther they are refugees or not is acquisition for 
a public purpose. In — ‘Sudhindra Nath v. 
Sailendra Nath’, 87 Cal L J 140, Harries C. J. 
held that requisition for a minister was for a 
public purpose. It may be that in the present 
case the employees concerned are not entitled 
to as commodious or comfortable an accommoda¬ 
tion as the Minister but the premises in the pre¬ 
sent case do not appear to be of such a nature 
that it cannot be honestly requisitioned for some 
subordinate officers of the Government. In 
‘Khusalda’s case’ Mukherjea J. has held that 
the housing of refugees is a public purpose. 
Province of Bombay v. Khusaldas S. Advani’ 
19 J>° ? C R 621 at p . 687. I am. therefore ^ 
able to hold that the requisition in this case 
was mala fide or it was not made for a public 
purpose. * 

m f, 8) Ji„ ha l b . een next , cont ended by Mr. Subi- 
Orir.f * hat , ?" asmuch as no notice of the 
Order of requisition was served on the tenants 

fn^' e f q nr red 3(2) of ,he Act the pro?eed- 

f 4 °if requis, . tl0n are void. There is no doubt 
that the premises had been let out to some 
Muslun tenants but the case of the petitioner 

under t YonS!fM- t WK Ut l ° ° ne Yousuf Miah and 
The nStff th ! re W f e some sub-tenants. 
1950 4 hi v e te " an „ ts dated 20th April 

irocLf/ th £ l ^ ousuf Miah was their re- 
J ve ' t So , Jt is Clear that Yousuf Miah 
fog to und ? P etit ioner, but accord- 

M fah -Snrfnn * th .® Petitioner this Yousuf 
Miah abandoned his tenancy and left for Pa- 

So? be^rafed T° if nd his hereabouts could 
nocci 3 • • So he was not admittedly in 

possession of the premises at the time of ro- 

quisihon. It as true that the petitioner had en- 

penon n of °£iS nancy with an °ther 

person of the name of Abdul Majid in April 
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1950 but he did rot make over possession of 
the premises to the new tenant before or at 
the time oi requisition, and because possession 
was not made over to the new tenant the latter 
filed criminal proceedings against the petitioner. 
Some of the sub-tenants of Yousuf Mian had 
perhaps kept some of the rooms under lock and 
key but they were not tenants of the petitioner 
according to the petitioner himself. Further it 
appears to be a fact from the petition dated 
22nd June 1950 which was addressed to the 
Revenue Minister that with the help of the 
police the petitioner succeeded in driving out 
the refugees and in having vacant possession 
made over to him. and the petitioner started 
making repairs to the premises. The presence 
of a wooden ladder and the presence of sand 
and lime in some of the rooms indicate that 
the repairs were going on when the Govern¬ 
ment issued the order of requisition. It ap¬ 
pears that the premises was not in the occupa¬ 
tion of Yousuf Miah or Abdul Majid who are 
alleged to be the tenants of the petitioner and 
in the circumstances it cannot be said that the 
requirements of S. 3(2) had not been complied 
with or the proceedings for requisition were 
void 

(9) Moreover, the petitioner has been guilty 
of unreasonable delay in moving this Court and 
no satisfactory explanation is forthcoming as 
to why the petitioner did not take steps earlier 
in the matter. The order of requisition was 
made in May 1950 and by August 1950 all his 
representations to the various authorities were 
rejected and he was totally deprived of pos¬ 
session of the premises in November 1950 but 
yet he took no steps till July 1951. It is per¬ 
haps the Government is pressing for repairs of 
the premises and the petitioner finds that the 
repairs will cost him a substantial amount that 
he is trying to get rid of the order of requisi¬ 
tion. However it is not for this Court to spe¬ 
culate as to the reasons which prompted the 
petitioner to make this application. It is suffi¬ 
cient to point out that the materials on record 
do not justify this Court in interfering under 
Art. 226 of the Constitution. In the result this 
petition fails and the Rule is discharged. I 
make no order as to costs. 

A/R.G.D. Rule discharged. 
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K. C. DAS GUPTA 

AND DEBABRATA MOOKERJEE JJ. 
Sudhir Kumar, Accused-Petitioner v. The 
State. 

Criminal Revn. No. 471 of 1952, D/- 27-11-52. 

Prevention of Corruption Act (1947), S. 3 — 
Proviso — Charge-sheet based on investiga¬ 
tion made in contravention of proviso — Pro¬ 
ceedings quashed as illegal — (Criminal P. C. 
(1898), S. 156). 

The effect of the proviso to S. 3, Preven¬ 
tion of Corruption Act is that S. 156, Cri¬ 
minal P. C. is made inapplicable to in¬ 
vestigation of an offence under S. 161, 
Penal Code. (Para 2) 

The failure to comply with the manda¬ 
tory provisions of the proviso to S. 3, Pre¬ 
vention of Corruption Act is not a mere 
irregularity but an illegality, the effect of 
which is that the entire proceedings based 
on the charge-sheet reported by the 


officer who was not competent to investi¬ 
gate must fail and must be quashed. AIR 
1951 All 546, Diss. from. (Para 4 ) 

Ajit Kumar Dutt, for Petitioner; Jitendra 
Nath Banerjee, for the State. 

REFERENCE. Para 

(’51) 52 Cri LJ 197: (AIR 1951 All 546) 3 

K. C. DAS GUPTA J: This Rule was issued 
on the State of West Bengal to show cause why 
the proceedings now pending against the peti¬ 
tioner under S. 161, Penal Code should not be 
quashed. It is contended before us by Mr. 
Dutt on behalf of the petitioner that as in this 
case the investigation was by a Sub-Inspector 
of the Railway Police in violation of the pro¬ 
visions of S. 3 of Act 2 of 1947, the proceedings 
have no legal basis. Section 3 of Act 2 of 1947 
is in these words: 

“An ollence punishable under S. 161 or S. 165, 
Penal Code shall be deemed to be a cogniz¬ 
able offence for the purposes of the Code of 
Criminal Procedure, 1898, notwithstanding 
anything to the contrary contained therein: 

Provided that a Police Officer below the 
rank of Deputy Superintendent of Police 
shall not investigate any such offence with¬ 
out the order of a Magistrate of the first 
class or make any arrest therefor without 
warrant”. 


(2) The effect of the proviso is that S. 156, 
Criminal P. C. is made inapplicable to investi¬ 
gation of an offence under S. 161, Penal Code. 
What S. 156. Criminal P. C. provides is that any 
officer in charge of a police station may 
without the order of a Magistrate, investigate 
any cognizable case which a Court having 
jurisdiction over the local area within the li¬ 
mits of such station would have power to in¬ 
quire into or try under the provisions of Chap. 
15 relating to the place of inquiry or trial. Sub¬ 
section (2) of this Section provides that no 
proceeding of a police officer in any such case 
shall at any stage be called in question on the 
ground that the case was one which such 
officer was not empowered under this Section 
to investigate. 

( 3 ) It was contended by Mr. Banerjee on be¬ 
half of the State on the authority of a decision 
of the Allahabad High Court in — l Promod 
Chandra v. Rex’, 52 Crl. L. J. 197 (All) that 
this investigation by a Sub-Inspector in viola¬ 
tion of the provisions in the proviso that a po¬ 
lice officer below the rank of the Deputy 
Superintendent of Police shall not investigate 
any such offence without the order of a Magis¬ 
trate of the first class is merely an irregularity 
falling within S. 156 (2), Criminal P. C. Rea¬ 
son for the view taken by their Lordships of 
the Allahabad High Court is given in these 
words: 

“The proviso to S. 3 in so far as it places a 
restriction on the powers of investigation of 
police officers below a certain rank, is in 
effect, therefore, a proviso to subs. ( 1 ) of b. 
156 of the Code and is analogous to the pro¬ 
vision in sub-s. (2) of S. 561 of the same 
Code that no police officer below the rank 
of police inspector shall be employed or take 
part in the investigation of the offence spe¬ 
cified in sub-s. (1) of the Section”. 

It is difficult to see however how the fact 
that the proviso in S. 3 of Act 2 of 1947 ope¬ 
rates as the limitation to the powers of inves¬ 
tigation given to police officers in charge of po¬ 
lice stations can attract the provision of suo- 
s. (2) of S. 156, Criminal P. C. Certainly that 
would have been the position if the proviso to 
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S 3 of Act 2 of 1947 had in fact been incorpo¬ 
rated by the Legislature in S. 156, Criminal P. 
C That was not done and instead very clear 
words were used by the Legislature to ensure 
that such offence shall not be investigated by 
any police officer below the rank of the Deputy 
Superintendent of Police, without the order of 
a Magistrate 1st class. In my opinion, we are 
not treating the Legislature seriously if we are 
to ignore such words and take the view that 
even though command of this nature is dis¬ 
obeyed, it is a mere irregularity. 

(4) In my judgment, the failure to comply 
with the provisions of the proviso to S. 3, Pre¬ 
vention of Corruption Act is an illegality, the 
effect of which has been that the entire pro¬ 
ceedings based on the charge-sheet reported by 
the officer who was not competent to investi¬ 
gate must fail and accordingly I direct the pro¬ 
ceedings to be quashed. 

(5) DEBABRATA MOOKERJEE J.: I agree. 

A/K.S. Proceedings quashed. 
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Ashutosh Banerjee, Petitioner v. Debjyoti 
Burman and others, Respondents. 

Civil Suit No. 33 of 1952, D/- 6-6-1952. 

(a) Municipalities — Calcutta Municipal Act 
(3 of 1923), Ss. 46 and 47 (1) (c) — Improper 
acceptance of nomination paper. 

An election petition is maintainable on 
the ground of improper acceptance of 
nomination paper by the Returning Offi¬ 
cer. AIR 1928 Cal 209; (1883) 8 AC 767 
and (1897) 1 QB 175, Rel. on; ILR (1947) 

1 Cal 339, Disting. (Para 6) 

“ Create Municipal 
^ °/*923), Ss. 27 and 30 — Rules under, 

zr* 1 # — Rejection of nomination 

paper for absence of candidate. 

The Returning Officer endorsed his 
9frt»fic a te of Scrutiny assigning the 
symbol Building to the candidate B and 
then discovered that no one was present 

° f B }° receive the symbol. 
Thereupon he made a note to that effect 

anH ™ ♦C ia . rgln °t the nomination paper 
nnlin,t; hat ground Purported to reject the 
nomination paper at 11-50 a.m. When the 
candidate and his agent turned up later 
on at 1-15 p.m. he reopened the case and 
accepted the nomination paper: 

* that th ! Returning Officer is 
limited to grounds m R. 13 ( 1 ) f or his 

refusing any nomination. He cannot 
refuse any nomination on any other 

offiv'mi fh H ° cann .°t refuse a nomination 
only on the ground that the candidate was 

not present to receive symbol or only on 
‘5 e rf°nnd of his absence. In purporting 
to reject the nomination paper in the first 
instance the Returning Officer was 

with'whi'ch h? exerc f ise a jurisdiction 
witn which he was not vested at all QnMi 

purported. action, therefore, was entfreW 
void. OUt jurisdicti °" and so null and 

by s ^ing the Certi 

IH-asa 


he rejects or accepts the nomination 
paper, the Court will incline in favour of 
construing such ambiguous order to be 
one of acceptance rather than one of 
rejection. Her.ce the Returning Officer's 
acceptance of the nomination paper was 
valid and lawful. (Paras 18, 22, 23, 24) 
(c) Municipalities — Calcutta. Municipal 
Act (3 of 1923), S. 30 — Rules under — 
Rr. 3 (1) (b), 12 and 14 — Returning Officer 
— Functus Officio. 

On an interpretation of Rule 3 ( 1 ) (b), 
Rule 12 and Rule 14 (2) the Returning 
Officer has the whole of "the appointed 
date" for completing the scrutiny and he 
cannot be regarded at any part of that 
date as being divested of that power and 
becoming ‘functus officio’ as long as the 
date so appointed lasts, simply because he 
has finished scrutiny of a particular nomi¬ 
nation paper. (Para 30) 

K. K. Basu and A. C. Ganguli, for Peti¬ 
tioner; P. C. Mallik, for Respondents. 
REFERENCES: Courtwise/Chronological/ Paras 
(’28) 32 Cal WN 264: (AIR 1928 Cal 209) 6 

(’47) ILR (1947) 1 Cal 339 6 

(1883) 8 AC 767: (52 LJPC 84) 6 

(1897) 1 QB 175: (66 LJQB 137) 6 

ORDER: This is an election petition under the 
Calcutta Municipal Act. 1923 (Bengal Act 3 of 1923 
as amended by the Calcutta Municipal Act, 1950>. 

<2> The petitioner is Ashutosh Banerjee, a de¬ 
feated candidate at the last Municipal Election of 
Councillors of the Corporation of Calcutta whose 
result was published in the Calcutta Gazette on 
1-4-1952. He was a Voter at the First General 
Election of the Corporation, his name being re¬ 
corded as No. 703 in Part "A" of the Electoral 
Roll of Constituency No. 64. There were four 
other candidates of which the first respondent 
Deb Jyoti Burman has been elected as the Coun¬ 
cillor of the Corporation from the Constituency. 
The third and the fourth respondents after nomi¬ 
nation withdrew from the contest. The nomina¬ 
tion paper of the second respondent was rejected. 
The contest at the Polls was. therefore, between the 
petitioner and the first respondent. 

(3) The sole ground on which the petitioner 
wants to set aside the election of respondent Deb 
Jyoti Burman is that the Returning Officer’s 
acceptance of the nomination paper of Burman 
was improper and illegal. an 

r« l ( c 4 . ) H A K„ P ^ llmlnary ,P° int of objection has been 
raised by the counsel for the respondent that tills 

P^on is not main£inaWe on tSfit 
Sffn? d first Kl 0 f P0Se if deal with the preliminary 
controversy. dbiCUSslng 1116 ™rits of the 

on 5 s^6 e obJeclion 13 based 

Ion petition the Statute has impliedly excluded im 
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other cause" should be construed 'ejusdem 
generis’ in the sense that these words should 
include only such grounds as are of the same 
nature as indicated by the preceding categories. 
In other words if improper rejection of the nomina¬ 
tion paper is expressly mentioned then by the 
doctrine of ’ejusdem generis' the words "any other 
cause" should not be applied to include the con¬ 
trary case of an improper acceptance of a nomi¬ 
nation. 

In my view improper rejection of a nomination 
paper and an improper acceptance of a nomi¬ 
nation paper belong to the same category of act 
which can come under the doctrine of ejusdem 
generis & although they represent 2 contrary cases 
they belong to the same genus of notions. ‘Ejusdem 
generis’ rule in any event should be applied with 
caution so as not to unnecessarily restrict its 
meaning. A somewhat similar point arose for 
determination in the case — ‘A. B. Mitchell v. 
J. C. Dutt\ 32 Cal WN 264, where the dispute 
was with regard to a nomination which had become 
void for failure to make the requisite nomination 
deposit under S. 27(3) of the Act and that void 
nomination was put forward as a ground for 
disputing the validity of election. Gregor}- J. after 
noticing the Privy Council decision in —'‘Attorney 
General of Ontario v. Mercer', (1883) 8 AC 767 
and English Court of Appeal decision in — 'Smelt¬ 
ing Co. of Australia v. Commr. of Inland Revenue', 
(1897) 1 QB 175 at p. 181 came to the same conclu¬ 
sion as I have done on the interpretation of the 
words "any other cause". In fact at p. 267 the 
learned Judge observed: "In my opinion it will 
be pushing the principle of the rule of 'ejusdem 
generis ‘too far not to do so’ i.e. not to include 
the case of improper accentance of a nomination.” 

In the case of — 'Noor Md. v. Md. Suleihman’, 
reported in ILR (1947) 1 Cal 339 the Court of 
Appeal lias made certain observations on the same 
point. Mitter J. at pp. 355 and 356 of that 
Report notices the words "any other cause” in S. 
46 of the Act and also notices the words "irregu¬ 
larity of a nomination paper” in s. 47(l)(c) and 
expresses the view 

"it would be, in my opinion, legitimate to say 
that those general words (relating to non-com¬ 
pliance with the provisions of the Act or the 
Rules or mistake of form used in s. 47(l)(c) ) 
have reference to "any other cause” mentioned 
in S. 46, with the result that S. 47 does not 
deal either with what I have enumerated as (a) 
(candidate allowed to stand for election not 
having necessary qualification) or (c) improper 
rejection of a nomination), the intention of the 
legislature being that in these two cases, as in 
the case of corrupt practices falling within 
Part I Sch. 2, no proof to the effect that the 
result of the election has been materially 
affected would be required to set aside the 
election”. 

Sharpe J. at p. 364 expresses the view 
“it seems therefore hardly permissible to 
suppose that the omission of the words "im¬ 
proper rejection of a nomination” from S. 47 (1) 
(c) was accidental or that the legislature main¬ 
tained that this specific ground should be 
included in the general provision of non-com¬ 
pliance with the provisions of the Act or the 
Rules or any mistake in the use of form. I 
agree, therefore, with the conclusion reached* 
by my learned brother that the legislature did 
not intend to include the improper rejection of a 
nomination in S. 47(1) (c) and consequently 
that the improper rejection of a nomination 
paper on account of non-compliance with some 
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mandatoiy rule will alone justify the setting 
aside of the election”. ^ 

This decision of the Court of Appeal, however 
was with regard to an improper rejection of a 
nomination paper and not as I have on the elect 
tion petition the case of an improper acceptance 
oi a nomination. It is unnecessary for me to 
pursue the line of the reasoning laid down by 
the Court of Appeal. y 

I consider that the substantial reason to hold 
in this case that the improper acceptance of a 
nomination paper is a ground for disputing the 
validity of an election can be supported by the 
language of S. 47 (l)(c) when it uses the expres- 
Si £ n . ll , le . result of an election has been materially 
affected by any irregularity in respect of the 
nomination paper”. In this case there can be 
no doubt that if the allegation made in the elec¬ 
tion petition is true and sound the result of 
election has been materially affected for the 
simple reason that the petitioner and the first 
respondent Deb Jyoti Burman were the only two 
candidates and if respondent Burman's nomina¬ 
tion should have been rejected then the petitioner 
would have been elected uncontested. 

I am, therefore, of the opinion that apart from 
the doctrine of 'ejusdem generis' being extended 
to cover the case of an improper acceptance of 
a nomination paper within the meaning of those 
words "any other cause” in s. 46 of the Act, the 
election of the returned candidate could be de¬ 
clared to be void if there is any "irregularity in 
respect of a nomination paper” materially affect¬ 
ing the result of the election. In my judgment 
improper acceptance of a nomination paper is 
an irregularity in respect of nomination paper” 
within the meaning of s. 47(l)(c) of the Act and 
wiien such improper acceptance of nomination 
paper materially affects the result of the election 
it is also a ground for avoiding the election of 
the returned candidate. I. therefore, overrule the 
preliminary point of objection raised against this 
petition. 

(7) I proceed now to discuss the merits of the 
controversy. 

(8) The facts on which the main controversy 
in this petition is raised should be briefly stated 
before I formulate the point. 

(9) The scrutiny of the nomination papers of 
the respective candidates for election for this 
Constituency took place on 27-2-1952. Respondent 
Burman had filed two nomination papers. On 
27-2-1952 the Returning Officer rejected one of 
Burman’s nomination papers which was proposed 
by Nanigopal Chatterjee. But on the same day 
he accepted his other nomination paper proposed 
by Anil B. Pal. The circumstances in which the 
Returning officer accepted this nomination paper 
require to be carefully stated because those cir¬ 
cumstances are said to invalidate such acceptance. 

(10) In the margin of this nomination paper ap¬ 
pears the following note of the Returning officer. 

"None present to receive the symbol. Candidate 
or election agent or proposer or seconder not 
present today (11-50 A.M.). 

Rejected. S. M. Bhowmik. 

27-2-52. 

Candidate 

Candidate and election agent turned up at 
1-15 P.M. I, therefore, reopen the case. It is 
accepted. 

S. M. Bhowmik. 

27-2-52." 

What happened was that the Returning Officer 
endorsed his Certificate of Scrutiny assigning the 
symbol Building to the respondent Burman and 
then discovered that no one was present on be- 
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half of Burman to receive the symbol. Thereupon 
he made the note on the margin of the nomi¬ 
nation paper saying that no one was present to 
receive the symbol. And on that ground purported 
to reject the nomination paper at 11-50 a.m. When 
the candidate and his agent turned up later on 
at 1-15 p.m., he reopened the case and accepted 
the nomination paper. 

(ID Now the argument on behalf of the peti¬ 
tioner is that the Returning Officer having once 
rejected, rightly or wrongly this nomination paper, 
became 'functus officio’ and he had, therefore, no 
jurisdiction to recall or reopen the first order of 
* rejection. The subsequent acceptance of the no¬ 
mination paper by the Returning Officer is, there¬ 
fore, contended to be improper, void and illegal. 

(12) Nomination of a candidate is a stage and 
a necessary and integral part of the process of 
election. It is governed by s. 27, Calcutta Muni¬ 
cipal Act, 1923 (as amended by the Act of 1950). 
That section itself does not, however, provide for 
the 'scrutiny of nominations by the Returning 
Officer. Such scrutiny is provided for under the 
Rules framed under s. 30 of the Act "For conduct 
of elections." 

(13) An analysis of these relevant Rules is neces¬ 
sary to appreciate the nature of scrutiny and de¬ 
termine the points raised on the petition. 

(14) Under Rule 3(l)(a) and (b) the State 
Government shall appoint by Notification in the 
official gazette for each constituency a date not 
less than one month before the date fixed for 
the General Election by which the nominations 
of candidates shall be made and a further date 
not later than the seventh day after the first 
date mentioned for scrutiny of nominations. 
Under R. 9 the Returning Officer shall on receiv¬ 
ing a nomination paper inform the person deli¬ 
vering the same, of the date, hour and place for 
scrutiny of nominations. Next comes the stage 
the actual scrutiny of the nominations and here 
the relevant Rules require to be set out in full. 

(15) Rule 12 provides: — 

"On the date appointed by the State Govern¬ 
ment under cl. (b) of sub-r. ( 1 ) of r. 3 for the 
scrutiny of nominations, the candidates, their 
election agents, every proposer and every 
seconder of each candidate, and one other per- 
son duly authorised in writing by each candi¬ 
date, but no other person, may attend at such 
tune and place as the Administrative Officer 
may appoint, and the returning officer shall 
gwe them all reasonable facilities for examin- 
JJSLi?? nomination papers of all candidates 
which have been delivered within the time.” 
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(16) It is not contended, nor even alleged by 
the petitioner in this case that he was given no 
facilities for examining the nomination papers of 
respondent Burman. That is not his case. What 
is stated is that this second nomination paper 
when subsequently accepted by the Returning 
Officer was done in the absence of the petitioner 
and in derogation of the Returning Officer's pre¬ 
vious order of rejection. The oral evidence of the 
petitioner is that at the time of the acceptance 
of this nomination paper at 1-15 p.m. he was not 
present although it is not even alleged in the 
petition. There is, however, no rule which re¬ 
quires that the Returning Officer must accept the 
nomination paper of a candidate in the presence 
of other candidates. 

(17) Next comes R. 13(1) which proceeds to pro¬ 
vide:— 

"13(1). The returning officer shall then examine 
the nomination papers and shall decide all ob¬ 
jections which may be made to any nomination, 
and may, either on such objection or of his 
own motion, after such summary inquiry, if any, 
as he thinks necessary, refuse any nomination 
on any one or more of the following grounds, 
namely: — 

(i) that the candidate is ineligible for elec¬ 
tion in accordance with the provisions of the 
Act, or 

(li) that the name of the proposer or the 
seconder is not registered on the electoral roll 
of the constituency, for which the candidate is 
nominated, or 

(iii) that the proposer or the seconder has 
subscribed another nomination paper which has 
already been received by the returning officer, or 

(iv) that there has been a failure to comply 
with any of the provisions of the Act or of the 
rules relating to the nomination of candidates, 
or the provisions of the Act relating to the 
deposit to be made by a candidate under sub¬ 
section (3) of S. 27 of the Act, or 

(v) that the candidate or the proposer or the 
seconder is not identical with the person whose 
electoral number is given in the nomination 
paper as the number of such candidate, pro¬ 
poser or seconder, as the case may be, or 

(vi) that tile signature of the candidate or the 
proposer or the seconder is not genuine." 

(18) The irresistible conclusion from this Rule 
may be stated in a few brief propositions. The 
Returning Officer shall examine the nomination 
papers. That is a duty cast upon him. His se¬ 
cond duty is to "decide" the objections which may 
i* ^ any nomination", in this case it is 
admitted that the petitioner made no objection 
whatever to the nomination paper of the first Res- 
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led at all. Such purported action, therefore, was 
entirely without jurisdiction and so null and void. 

(19) It is necessary* at this stage to refer to Rule 
14 (1). That Rule provides: 

“14(1). The Returning Oilicer shall endorse on 
each nomination paper his decision accepting or 
rejecting the same, and if the nomination paper 
is rejected, shall record in writing a brief state¬ 
ment of his reasons for such rejection”. 

It is clear that this rule imposes a duty on the 
Returning Officer to endorse on each nomination 
paper his decision accepting or rejecting same. In 
case where he rejects a nomination paper he shall 
record in writing a brief statement of his reasons 
for such rejection. The decision of rejection must 
always be supported by his written record of 
reasons for the rejections. The decision and the 
reasons together form part of the rejection order. 
The reasons of the Returning Officer in this case 
as I have set out, are no reasons at all in law with¬ 
in the grounds specified in Rule 13 (1). Therefore 
he cannot be deemed to have rejected this nomi¬ 
nation paper at all. It has the same effect in law 
if the Returning Officer had scribbled out some 
unintelligible hieroglyphics on the nomination 
paper. 

(20) The analysis of the alleged first order of 
rejection reveals other infirmities which go to the 
root of the very jurisdiction of the Returning 
Officer. He says “No one present to receive sym¬ 
bols”. That means then he must have signed the 
Certificate of Scrutiny assigning the symbol, in 
this case a Buiiding, to the respondent Burman. 
Now assignment of symbol to a candidate can only 
take place “on completion of the scrutiny of no¬ 
minations”. This will be clear from the following 
provision in Rule 15 which is in these terms: 

"15. On completion of the scrutiny of nomina¬ 
tions, the returning officer shall forthwith exa¬ 
mine symbols selected by the candidates and 
if such symbols are found to conflict with each 
other, shall allocate the symbols in confonnity 
as far as possible with the wishes of the candi¬ 
dates and if necessary by lot, and his decision 
in this respect shall be final. Each candidate 
or his election agent shall at the same time be 
informed of the symbol assigned to such candi¬ 
date and shall be given a specimen thereof. He 
shall then prepare a list of valid nominations 
indicating therein the symbol assigned to each 
candidate and shall cause the said list to be 
affixed in some conspicuous place in his office”. 

(21) The allocation of symbols can, therefore, 
take place only after the “completion of the scru¬ 
tiny”. If he has already rejected the nomination 
paper, then how can he allocate symbol and com¬ 
plain that there is none to receive the symbol? 
The conclusion is that the Returning Officer far 
from rejecting the nomination paper had in fact 
accepted it in the very first instance. “The Certi¬ 
ficate of the Scrutiny” which the Returning Officer 
has signed on this nomination paper is in these 
terms: 

“Certificate of Scrutiny” 

“I have scrutinised the eligibility of the candi¬ 
date, the proposer and the seconder and find 
that they are respectively qualified to stand for 
election, to propose and to second the nomina¬ 
tion. 

The symbol assigned to the candidate is Build¬ 
ing. 

Sd/- Surendra Mohan Bhowmik. 

Returning Officer. 

27.2.52.” 

(22) Its effect is clear. It savs not only that 
he has scrutinised the eligibility of the candidate, 
his proposer and seconder but also that he finds 
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they are respectively qualified to stand for elec- 
tion, to propose and to second the nomination. Bv 
signing this Certificate and by assigning the sym¬ 
bol m favour of respondent Burman, the Return- 
ing Officer accepted his nomination paper. The 
marginal note thereafter that as no one was pre¬ 
sent to receive the symbol it was rejected is as 
at best an ambiguous performance of duty. Read¬ 
ing the Certificate of Scrutiny and the first mar¬ 
ginal note together I can only come to the con¬ 
clusion that it amounts to acceptance of nomina¬ 
tion paper of respondent Burman in the first in¬ 
stance. In my opinion when the Returning Officer 
signed the Certificate of Scrutiny which itself is 
endorsed in print on the nomination paper he en¬ 
dorses his decision accepting the nomination paper 
within Rule 14 (1). * H 

(23) I hold that in this case, there was in fact 
no rejection at all of the nomination paper in 
the first instance. That being so his subsequent 
marginal note could not or did not alter the fact 
of prime acceptance evidenced by the printed en¬ 
dorsement of the Certificate of Scrutiny signed by 
him on the nomination paper. I hold also that 
in case when the endorsement of the Returning 
Officer makes it ambiguous as to whether he re¬ 
jects or accepts the nomination paper, the Court 
will incline in favour of construing such ambigu¬ 
ous order to be one of acceptance rather than 
one of rejection. In this view of the fact, the 
argument on behalf of the petitioner that the 
Returning Officer having once, rightly or wrongly, 
made an order becomes ‘functus officio’ and can¬ 
not reopen or recall his previous order goes against 
him. Because the first order of the Returning 
Officer in this case on the Certificate of Scrutiny 
must be read as one of acceptance. 

(24» In these circumstances and for these rea¬ 
sons I hold that the Returning Officer’s accept-, 
ance of this nomination paper of respondent Bur- 1 
man was valid and lawful. 

(25) The point whether the Returning Officer 
becomes 'functus officio, the moment he passes 
an order for acceptance or rejection in respect of 
a nomination paper can only arise incidentally 
if it be said that the first marginal note was an 
unequivocal order of rejection even when read 
with the Certificate of Scrutiny. I propose to 
answer the point even if it be incidental. 

( 26 ) I am unable to accept the contention that 
the Returning Officer becomes ‘functus officio’ the 
moment he endorses an order, whether of rejec¬ 
tion or of acceptance. Many duties are cast upon 
the Returning Officer in respect of nomination 
papers. Under R. 14 (2) he has the whole day 
appointed under cl. (b) of Sub-Rule (1) of Rule 
3 for completing the scrutiny. I am, therefore, 
of the opinion that he can exercise his right of 
scrutiny throughout the whole day and he is 
never divested of this power during that day. Hav¬ 
ing that right during the day, he can, in my view, 
exercise the power of scrutiny and make or recall 
an order as long as that is done during the day 
appointed for scrutiny. It is then said that it may 
be when he makes an order of rejection first his 
rival candidate would leave the place of scrutiny 
with the knowledge that the contesting candidate 
has been rejected. Then if the Returning Officer 
recalls the order and accepts such nomination 
paper which he had previously rejected, then the 
rival candidate may be absent at the time of such 
subsequent acceptance and will not be in a posi¬ 
tion to object to such nomination. It is further 
contended that such a right in the Returning 
Officer throughout the day would mean continued 
presence of persons interested in a nomination 
throughout the whole day appointed for scrutiny 
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even though it has once been rejected in the 
earlier part of the day. 

(27) This argument sounds more plausible than 
sound. It proceeds on the two broad planks, one 
of convenience and the other of probable prejudice 
to a rival candidate. 

(28) Question of convenience cannot alter the 
construction of Statutes or statutory rules if they 
are clear in their import. Rules 3 (1) (b>, 12 and 
14 (2) refer to the "date appointed” and I do not 
see how the date can be cut down to a particular 
hour in the date when these Rules are so clear. 
The only argument that can be possible to throw 
any doubt on such construction is Form I 
prescribed under R. 3(2) and the provision in 
R. 9 which enjoins that the Returning Officer 
shall inform the hour for scrutiny. But even that 
argument is unavailing. Form I in para (iii) 
only says "Nomination papers” will be taken up 
for scrutiny at a particular hour. The Form and 
R. 9 only indicate that from a particular hour 
and not before the scrutiny will start. That is 
only indicative of the 'terminus a quo’ and not 
•terminus ad quern.' It cannot obviously mean 
that the scrutiny of a particular nomination paper 
on pain of invalidity must be started and finished 
at the instant hour specified in the notice. 
That will make nonsense of the Rule in practice. 
It may be that scrutiny of a particular nomina¬ 
tion paper will start much later after finishing 
the scrutiny of other nomination papers on the 
same date. This does not mean that in spite of 
the hour indicated the Returning Officer has not 
the whole date to complete the scrutiny under 
R. 14(2) and Rr. 12 and 13. 


(29) The next question is to consider if such 
a construction of the Rules means any prejudice 
to the rival candidate. I see none. A rival can¬ 
didate can object to any nomination under R. 
13(1). Here is a case where there was no objection 
by the petitioner to the nomination paper of 
respondent Burman. Here the Returning Officer 
did not purport to reject even in the first instance 
(assuming his first marginal note to be an order 
of rejection) by "deciding” any "objection”. Re¬ 
turning Officer acted "on his own motion” under 
R. 13(2). Even if there were objections by rival 
candidates and the returning officer decided such 
objections by refusing the nomination paper, then 
in that case also there cannot be any prejudice 
because the Returning Officer while revising the 
order of rejection as long as this further scrutiny 
is done during the "date appointed” for scru¬ 
tiny, will have before him a brief record of 
written reasons for such rejection. 

““ be emphasised in this context that all 
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11-50 A. M. and construing them together, there 
was in fact no rejection of the nomination paper 
of respondent Bunnan at all at any stage. 

(2) At best the first marginal note of the 
Returning Officer at 11-50 A. M. read with his 
certificate of scrutiny makes it an ambiguous 
order of the Returning officer. In case where 
Returning Officer's order is ambiguous the Court 
will lean on the side of an interpretation that 
tends to favour the acceptance of the nomina¬ 
tion and construe such ambiguous order as one of 
acceptance. On this principle also I hold there is 
no rejection of respondent Burman’s nomination 
paper at any stage. 

(3) Even if the first marginal note of the 
Reluming Officer at 11-50 A. M. is regarded as an' 
order of rejection of the nomination, then such 
a rejection not being on any of the specified 
grounds in R. 13, was an action without any 
jurisdiction at all and, therefore, completely null 
and void. This is not a case in that event of an 
erroneous order but an order without jurisdic¬ 
tion. The Returning Officer, therefore, must be 
considered to have passed no order at all as per 
the first marginal note and was, therefore, free 
to pass the order of acceptance at 1-15 P.M. on 
the same nomination paper which I hold on this 
ground also to be valid and lawful. 

(4) In any event, on an interpretation of R. 
3(l)(b) R. 12 and finally R. 14(2) the Returning 
Officer has the whole of "the appointed date” for 
completing the scrutiny and he cannot be regarded 
at any part of that date as being divested of 
that power and becoming 'functus officio’ as long 
as the date so appointed lasts, simply because he 
has finished scrutiny of a particular nomination 
paper. I will, therefore, hold that his subsequent 
order of acceptance, even apart from the first 
three grounds I have just mentioned was on that 
ground also valid and justified. 

(31) I, therefore, dismiss this election petition 
with costs. 

(32) The papers sent by the Corporation of 
Calcutta to this Court in connection with this 
election petition under the Rule issued herein 
will be returned to the Corporation. 

B/D.H. Petition dismissed. 
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Krishna Lal Mazumdar, Petitioner v Manin¬ 
dra Nath Banerjee, Opposite Party. 

Civil Rule No. 89 of 1951, D/- 2-5-1951. 
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trussing an application by the tenant defendant 
for relief under S. 18 of the West Bengal 

Act^&fo Rent Contro1 ( Tem P° rar y Provisions) 

(2) A suit for possession was decreed on 25th 
November 1949. On 24th May 1950 an appli¬ 
cation was made under S. 18 of the Rent Con- 
trol Act, 1950, for relief and by consent the 
amount of the outstanding arrears of rent etc. 
was fixed at Rs. 1952/11/3. The amount was 
deposited, but the landlord refused to accent 
the same and moved the High Court in revision 
against the order of the Court vacating the 
decree for possession upon deposit of the amount 
due. The revision application was allowed by 
this Court and the rule was made absolute. The 
result was that the tenant’s application for 
relief under the 1950 Act stood rejected and the 
order for possession remained. This was the 
state of affairs, when on 4th December 1950. 
the application giving rise to these proceedings 
was made asking for relief under the 1950 Act 
as amended by the West Bengal Premises Rent 
Control Amendment Act, 1950. 

(3) Relief could be granted under that Act if 
the case fell either within the provisions of 
S. 5 or S. 6 of the Amending Act. Section 5 
of the Amending Act deals with cases where 
applications under S. 13 (1) of the 1950 Act were 
pending when the Amending Act was passed 
and with suits which were pending when that 
Act was passed. 

(4) The learned Judge had pointed out that 
when the amending Act was passed no aopli- 
cation under S. 18 (1) of the 1950 Act ‘was 
pending and no suit was pending as an order 
had been made for possession which was not 
appealed from. That being so, S. 5 is of no as¬ 
sistance to the petitioner. 

(5) It is suggested that relief can be given 
by reason of S. 6 of the Amending Act. But it 
is quite clear that the petitioner cannot bring 
his case within that section. That section only 
applies if at any time between the commence¬ 
ment of the 1950 Act and the Amending Act 
an order or decree for recovery of possession 
of any premises has been made. This order for 
recovery was not made between these dates, 
but had been made long before. 

(6) In my view the learned Judge was right 
in holding that no relief could be given under 
the provisions of the Amending Act and that 
being so. this revision fails and is dismissed 
with costs. 

(7) The Rule is discharged. 

(8) Let the affidavit in opposite filed in Court 
to day be kept on the record. 

B/R.G.D. Rule discharged. 
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Ram Ratan Karmakar and another, Peti¬ 
tioners v. Amulya Charan Karmakar and 
others, Opposite Party. 

Civil Rule No. 1309 of 1951, D/- 28-4-1952. 
Debt Laws — Bengal Agricultural Debtors* 
Act (7 of 1936), S. 2 (d) — Transaction of 
loan. 

A patta and ekrarnama exchanged be¬ 
tween two parties, the former clearly 
purporting to be a document of lease and 
the latter stipulating for the return of the 
property if the amount paid as premium is 
repaid by a certain date, could not possibly 


constitute a debt or even a transaction of 
loan in substance in the absence of any 
obligation on the part of alleged debtor to 
repay the amount and the creditor to 
demand the same. The substance of a loan 
is a right in the creditor to demand pay- 

r i?M-. and the substan ce of a debt is a 
liability upon the debtor to repay the 

(Para 4) 

ni^ d rS. K i nta Bhattacharya, for Petitioners; 

Sr m Op C S r k^ ar “ d S “* ya Ch ™ P *">: 

REFERENCE. /p .„ 

(’47) Civil Revn. No. 1565 of 1946, 

D/- 26-5-1947 (Cal) 4 

ORDER: This Rule is directed against an 
order dated 27th March 1951, passed by the 
Additional District Judge of 24 Parganas under 
S 40A of the Bengal Agricultural Debtors’ Act 
I he applicants before me are the debtors. 

(2) The only question for consideration is 
whether the transaction between the prede- 
cessor-m-interest of the petitioners and the pre- 
decessor-in-interest of the opposite parties was 
a mortgage or a lease. It appears that on the 
lltn March 1921, one Ram Krishna, the pre- 
decessor-in-interest of the petitioners took a sum 
of Rs. 120/- from Amulya Charan, the prede- 
cessor-in-interest of the opposite parties. The 
only question involved in this Rule is the 
character of this money. 

(3) It appears that in connection with that 
payment a patta was executed in favour of 
Amulya Charan in respect of a share of a tank, 
whereas an ekrarnama was executed in favour 
of Ram Krishna. The patta purports in the 
clearest possible manner to/ be a document of 
lease whereas the ekrarnama stipulates that if 
the amount paid as premium be repaid by 
Chaitra, 1343 B. S. Amulya Krishna or his suc¬ 
cessor-in-interest would be bound to return the 
property. In an application made on 8th April 
1945 by the present petitioner for the settlement 
of the so-called debt constituted by the afore¬ 
said sum of Rs. 120/- the Special Officer held 
that there was, in fact, a debt and that it had 
been satisfied by the usufruct of the property 
enjoyed by the creditors for upwards of 15 
years. On appeal, however, the appellate offi¬ 
cer held that there was no loan at ay and no 
debt and that decision has been affirmed by 
the learned Additional District Judge. 

(4) Even if the point concerned had been an 
open point, I would have no difficulty in coming 
to the conclusion that the two documents read 
together could not possibly constitute a tran¬ 
saction of mortgage or for the matter of that 
a transaction of loan. A formal mortgage is 
excluded by the terms of the patta themselves 
and the case for the debtor is not in any way 
advanced by the terms of the ekrarnama. The 
only question which remains to be determined 
is whether the transaction, not being in form 
a transaction of loan, was yet in substance such 
a transaction. It appears that the precise ques¬ 
tion came to be considered by a Bench consti¬ 
tuted of Ellis J. and myself in ‘Civil Revn. No. 
1565 of 1946, D/- 26-5-1947* and it was held 
by us that documents, precisely of the same 
character as the document in the present case, 
could not possibly constitute a debt between 
the parties. It was pointed out that the lessee 
under the terms of the lease that was being con¬ 
sidered there, was to pay a certain amount per 
annum as rent and that the alleged debtors 
were not bound under the ekrarnama to re- 
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turn the amount of the selami but only had 
an option to do so. It was further pointed out 
that the transaction could not possibly be even 
in substance a loan inasmuch as the substance 
of a loan is a right in the creditor to demand 
payment and the substance of a debt is a lia- 
bility upon the debtor to repay the money. 
Such right and such liability being absent in 
the transaction that we had to consider in the 
previous case, we reached the conclusion that 
there was no relationship of debtor and ere' 
ditor between the parties. Sitting singly, I am 
► bound by that decision given in a case which 
is on all fours with the case I have now be¬ 
fore me. As I have stated, even without the 
assistance of that case. I would have reached 
the same conclusion. 

(5) It was contended that the case cited was 
distinguishable inasmuch as in that case there 
was only an option to return the selami where¬ 
as in the present case there was an obligation. 
There is no trace of any such distinction in the 
Ekrarnama in the present case. Here also 
there is only an option, nothing more and nothing 
less. 

(6) It was further pointed out that no rent 
had been paid and at least no payment of rent 
had been proved in respect of the lease. I can¬ 
not see how that circumstance is relevant in 
construing the effect of a document. What the 
relationship created between the parties was 
will have to be spelt out from instruments them¬ 
selves. If the lessee did not pay rent, the only 
effect of that failure is that he was in arrears 
to his landlord. The nature of the relationship 
between the parties could not thereby be alter¬ 
ed in the slightest degree. 

(7) In my opinion the correct view was taken 
by the appellate Officer and the learned Addi¬ 
tional District Judge. 

(8) The Rule is accordingly discharged with 
costs hearing fee one gold mohur. 

B/M - Ks - __Rule discharged. 
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P a ?uf e B a r ? a u Sarka ^> Petitioner v. Sm. 
Party. B Gh ° Sh and another > Opposite 

Civil Rule No. 1138 of 1950, D/- 21-2-1951. 

Decree ^r < L (1908 i ) ’ 0 21 * Rr - 97 and 100 — 
nfTh/ or Possession against tenant — Claim 

under Rent Control Acts - Pro- 

, np Wh *5f a landlord has obtained orders 

r i!? ov f ry of possession of premises 

m,t t ? ant . and «n Peking to carry 
out the orders is opposed by sub-tenant 

new^Wes? s0 ”? e ti8ht ™ der «ie 

c»^ 8 SI 1 S53^ b, ss. 0 sS" 

S?Sit'h'further^and 

then to go to Court under O 21 R inn 
entit^H t 3 S 3Se th u sub -tenant*is perfectly 

to Ae feVth.7 ‘“'“'lion of the Court 
new Rent 1 Control Al? a . claim under the 


that the question of the right of the sub¬ 
tenant may be properly determined by 
the Court. (Para 4) 

Anno: C.P.C., O. 21 R. 97 N. 5; R. 100 N. 1. 
Paresh Nath Bhattacharjya, for Petitioner; 
Prokash Chandra Bhose, for Opposite Party. 

ORDER: This Rule raises the question of 
the procedure to be adopted in the Calcutta 
Court of Small Causes in cases where landlords 
have obtained orders for recovery of possession 
of premises from their tenants and on seeking 
to carry out the orders are opposed by sub¬ 
tenants alleging that he had some right under 
the new West Bengal Premises Rent Control 
(Temporary Provisions) Act. 

(2) In previous cases disposed of by me the 
facts were that the tenants had applied to the 
Court even before the landlord had sought 
through Court to obtain possession of the pre¬ 
mises, and I have pointed out that such appli¬ 
cations are premature. I have also pointed out 
that in my opinion the sub-tenant has a remedy 
under the provisions of O. 21, Rr. 97 to 100. 
Civil P. C. which are made applicable to these 
proceedings of the Calcutta Court of Small 
Causes under S. 49 (sic), Calcutta Small Causes 
Court Act. 

(3) In the present case, the landlord had 
obtained possession of some of the premises in 
pursuance of his order against his tenant but 
m respect of one room and kitchen held by 
opposite party 2 he was resisted by opposite 
party 2 and did not obtain possession. Opposite 
party 2 then went to Court and stated that he 
had a sub-lease and prayed that the plaintiff be 
forbidden from taking possession of the room 
occupied by the applicant by execution of the 
decree and that the bailiff in charge of the 
execution of the writ of possession in connection 
therewith be directed accordingly. This praver 
was eventually rejected on August 5 on the 
ground that the application by the sub-tenant 
was not maintainable. On August 18, the land¬ 
lord applied to the Court for police help to 
obtain possession and the Court granted the 

Court 1 * T ^ e su k’ tenan * h as n °w moved this 

(4) > It cannot be said that in form there is 
anything wrong with the actual order passed 
by the learned Judge on August 5. because the 
sub-tenant was not entitled to make the appli- 

On 10 tL m fl he l° riT i in . which he has made it. 
On the other hand, the sub-tenant I think is 

fWtff ®" t,tIed t° dr aw the attention of the 
Court to the fact that he has a claim under 
the new Rent Control Acts to ask the Court 
not to give further assistance to the landlord 
in carrying out the Court's order in respec of 
the premises occupied by the sub-tenant hut 

under'o ‘2? R ."V? 68 no ^cation 

right 0 ? the' sid>-t<man t ffay* be SSy Iff 

ffhUhat w h hen C0Urt - lt n d ° CS tffme 

SWATS c 5 

direc,ing that 

j \ th a , ese comments, the Rule is Hi* 

made by S the fi£ 
lord for forceful assistance to execute his o?3er 
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and if the landlord does not first make an 
application under O. 21, R. 97. I make no order 
as to costs. 

B/D.H. Rule discharged. 
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Bata Shoe Sc Co., Ltd., Tenant-Petitioner v. 
Narayan Das Mullick and others, Landlords- 
Opposite Party. 

Civil Rule No. 1920 of 1950, D/- 19-4-1951. 

Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (17 
of 1950), Ss. 2 (8) and 9 (e) — “Premises*' 
means what forms subject-matter of one 
demise — Fixation of basic rent — One room 
let to two tenants in two portions — Subse¬ 
quently room let to one tenant after removing 
partition — Basic rent cannot be fixed on basis 
of two premises. 

The disputed room was let out on 1-12- 
1941, in two portions to two separate 
tenants. Since September 1942, the entire 
room was let out to the petitioner’s prede¬ 
cessor-in-interest the intervening partition 
wall having been removed from the said 
room. In fixing the basic rent the Rent 
Controller proceeded on the footing that 
the basic rent could be ascertained by 
totalling up the rent payable in respect of 
the two portions of the disputed room 
and by giving to the landlord an increase 
in the taxes payable by the tenant: 

Held that the word 'premises’ in S. 2 (8) 
meant whatever formed the subject-matter 
of one demise. A conspectus of the various 
provisions of the Act is consistent only 
with the view that what the Act was con¬ 
templating was a determination of the 
relationship between the landlord and the 
tenant of a tenancy and to regulate the 
same in terms of the Act. It would be 
incorrect to use the word ‘premises’ as 
referable to the land itself apart from the 
question of a tenancy in respect of the 
same. It must therefore be held that the 
basic rent of the premises cannot be deter¬ 
mined on the footing of the rent which 
was payable for the two different portions 
of the said premises which were in the 
occupation of different tenants on that 
date. The Court has got to determine 
what rent was properly payable for the 
premises the rent whereof was sought to 
be standardised, on the material date 
namely 1-12-1941. (Para 3) 

Nani Coomar Chakrabarty, for Petitioner; 
Apurbadhan Mukherji and Gopinath Nandi, 
for Opposite Party. 

G.N. DAS J.: This Rule was obtained by 
the petitioner who is a tenant of a room in pre¬ 
mises No. 24A Canning Street in the city of 
Calcutta. The petitioner applied on 29-4-1949 
for fixation of standard rent in respect of the 
said room. The Rent Controller fixed the 
standard rent at Rs. 171-7-3 with effect from 
1-4-1949. On appeal the Judge of the Court of 
Small Causes by his order dated 25-9-1950, has 
modified the order of the Rent Controller Sc has 
fixed the standard rent at Rs. 140-9-6 with effect 
from 1-5-1950. The petitioner assails the order 
of the Small Cause Court Judge on the ground 
that there was no basic rent in respect of the 
disputed premises and as such the fixation of 
standard rent was erroneous in law. 


A. LB. 

(2) The question depends on certain facts to 
which reference should be made. It appears 
that the disputed room was let out on 1 - 12-1941 
in two portions to two separate tenants. The 
rent paid by the tenant in respect of the western 
portion of the room was Rs. 65/- per mensem 
The rent paid by the tenant occupying the 
eastern portion of the room was Rs. 58/- per 
mensem. It appears that since September 1942 
the entire room was let out to the petitioner’s 
predecessor-in-interest at a rent of Rs. 90/- the 
intervening partition wall having been removed 
from the said room. The rent payable by the 
predecessor-in-interest of the present petitioner 
was later raised to Rs. 100/-. It does not ap¬ 
pear when the rent was so increased. The Rent 
Controller proceeded on the footing that the 
basic rent could be ascertained by totalling up 
the rent payable in respect of the two portions 
of the disputed room and by giving to the land¬ 
lord an increase in the taxes payable by the 
tenant. The appellate Court has modified this 
decree but the effect of the decisions of both 
the Courts below is the same. The decision 
proceeds on the footing that the room, the 
standardisation of rent whereof is in question, 
was let out on 1-12-1941, as the rent paid by 
the tenants occupying the two portions of the 
said room. The question is whether it could 
be said that the premises the rent whereof is 
sought to be standardised were let out at a cer¬ 
tain rent on 1-12-1941. 

(3) In order to deal with this contention it 
is necessary to refer to certain provisions of the 
West Bengal Premises Rent Control Act (Act 17 
of 1950). This Act came into force on 30-3-1950. 
The application for standardisation of rent was 
made when the earlier Act, West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) Act 
(Act 38 of 1940) was in force. It is not disputed 
that the rights of the landlord and tenant, so far 
as it concerns the application for standardisa¬ 
tion of the rent, would be governed by the pro¬ 
visions of the 1950 Act. Section 9 of the 1950 
Act confers on the Rent Controller jurisdiction 
to fix the standard rent payable for any pre¬ 
mises. Section 9(1) provides as follows: 

"In any of the following cases, the Controller 
shall on application by any landlord or tenant 
fix the standard rent as set forth hereunder (a) 
where the provisions of Sch. A apply and 
there is no cause for the alteration of the 
rate of standard rent as determined accord¬ 
ing to the schedule for any of the reasons 
mentioned in the following clauses.Jn accord¬ 
ance with the provisions of Sch. A.” 

We are not concerned with els. (b) to (d) for 
the purpose of the present case. Clause (e) 
runs as follows: 

“Excepting the case covered by cl. (f) follow¬ 
ing where the provisions of Sch. A for deter¬ 
mining the standard rent do not apply, either 
because the premises or the whole of the 
premises were not let on 1-12-1941 or for some 
other reasons, or where any premises have 
been let rent free or at a nominal rent, or 
for some consideration other than money rent, 
or in addition to money rent, by fixing the 
standard rent at a rate in accordance with 
Sch. A. taking the rent which would have 
been reasonably payable for the premises if 
let on 1-12-1941, as basic rent under the said 
schedule.” 

We are not concerned with els. (f) and (g). We 
have now to refer to Sch. A to find* out what 
the standard rent should be. Schedule A is 


Bata Shoe & Co. v. Narayan Das (G. X. Das J.) 


1963 


Raj Kumar y. Dominion of India (Bachaicat J.) 


Calcutta 235 


headed as "provision for determining the 
standard rent of premises.** The disputed room 
is used as a shop and not for residential pur¬ 
poses. The material clause would therefore be 
para 3, which says that where the premises are 
used or mainly used otherwise than for resi¬ 
dential purposes the standard rent 
“shall be (a) the basic rent, if a period of 
three years had not elapsed after the time 
when rent was fixed as mentioned in para 
1 (a) or the increased rent as mentioned in 
para 1(b) was first paid.’* 

► Para 3, cl. (b) states further that when 
the said period of three years relevant 
to the case has elapsed or elapses or 
where such period is not relevant the 

basic rent increased by 10 per cent, if the 
basic rent per mensem is not more than Rs. 
100/-, and the basic rent increased by 15 per 
centum if the basic rent is more than Rs. 100/-. 
The question what is the basic rent is dealt with 
in para 1 of Sch. A. We are not concerned 
with cl. (a) of para 1 in the present case. Clause 
(b) of para 1 states that 
“where the rent of the premises has not been 
so fixed the rent which was payable for the 
premises on 1-12-1941, or if any increased 
rent was paid for the premises between that 
date and the coming into operation of this 
Act, the increased rent, which was last paid 
but not as to exceed the rent payable on 1 - 
12-1941, by more than 10 per centum in case of 
premises within Calcutta and 20 per centum 
in case of other premises." 

The contention raised on behalf of the peti¬ 
tioner is that the premises the rent whereof is 
sought to be standardised was not let on 1 - 12 - 
1941. The ground suggested is that the word 
premises should mean the entire subject-mat¬ 
ter of the present demise, that is, the room 
taken as a whole. Mr. Mukherji appearing for 
the opposite party on the other hand contends 
that the question which is relevant for this 
purpose is not whether the subject-matter of 

iflfr,i Pr + Sent 4 dem !c Se was in the occupation of a 
single tenant or formed the subject-matter of a 

separate tenancy but whether the subject-matter 

of the present demise was in the occupation of 

& the fact that the su bjeet-matter of the 
demise was separately let out to seDarate 

rat^lPtRn^ ? orme ^ t . he subject-matter of P S epa- 
late letting is entirely irrelevant. In order to 

thiS , £ Uestion we tS conside? 

tte meaning of the word “premises” as used in 

, T ** e word ‘premises* is defined to 

25“ b V ildi . ng . ° r P art of a building or any 
hut or part of a hut let separately and ” 

ohvirn,ci grammatical sense the wor d ‘premises’ 
nr S y i, m . eans a buildin e Or part of a build- 

I e?t-Satte h r Ut of F a P3rt ° f a , hut which is the sub- 
wordT the 1 separate demise. In other 
toSXi word . Premises’ means whatever 

She r the *te Ct ‘ matt e r of one demise, 
weuner the context nor the subject renuires 




rent. The word ‘tenant’ is defined in S. 2(11) 
to mean any person to whom rent is, or but 
for a special contract would be, payable for any 
premises and includes any person who is liable 
to be sued by the landlord for rent. When the 
Act therefore speaks of an application either 
by the landlord or the tenant to apply for fixa¬ 
tion of standard rent it obviously implies that 
the Controller is required to fix the rent of 
the tenancy in question. That this is the true 
interpretation of the word ‘premises’ would also 
appear it we consider the other provisions of 
the Act, namely provisions of ejectment of 
tenant etc. The words “the premises or the 
whole of the premises” in S. 9, cl. (c) do not 
point to a dillerent conclusion. In my opinion, 
a conspectus of the various provisions of the 
Act is consistent only with the view that what 
the Act was contemplating was a determination 
of the relationship between the landlord and 
the tenant of a tenancy and to regulate tne 
same in terms of the Act. It would be in¬ 
correct to use the word ‘premises’ as referable 
to the land itself apart from the question of a 
tenancy in respect of the same. On all these 
grounds we are of the opinion that the conten¬ 
tion raised on behalf of the petitioner is cor¬ 
rect. It must therefore be held that the basic 
rent of the premises cannot be determined on 
the footing of the rent which was payable for 
the two different portions of the said premises 
which were in the occupation of different 
tenants on that date. The Court has got to 
determine what rent was properly payable for 
the premises the rent whereof is now sought to 

1-12-f94i ardiSed% ° n the material date namely 

As the case was not properly approached by 
tne Courts below from the correct angle it is 

th c l tbe ° rders of the Controller 
f" d of . the fmaH Cause Court Judge should be 

S te r a . nd n thlS , a PP’ icati °n remitted to .the 

i° r fi u xing the sta «dard rent 
V?. the i ght ° f tbe observations contained in 
this judgment. The petitioner is entitled to 
the costs of this Rule, hearing fee being as¬ 
sessed at two gold mohurs. 8 

(4) LAHIRI J.: I agree. 

B/R.G.D. Orders accordingly. 
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India! De U S„1 haW> PUtaU * D ™"‘»n o( 
Suit No. 4236 of 1948, D/- 28-11-1952. 

Notfce Sd/s C «n (1908 C *■ 20 and «« - 

h^K ? tm L tl i e East Ind »an Railway was 
both issued at and served in Calcutta* 

Held that the notice was oart of 
cause of action for the pul?e of 

isliisss 
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Obiter: If the institution of the suit 
in the High Court is oppressive or if the 
balance of convenience is overwhelmingly 
in favour of trial of the suit elsewhere, the 
High Court has undoubted power to revoke 
the leave granted under Cl. 12, Letters 
Patent, in a fit and proper case. (Para 6) 
Anno: Civil P. C. App. 11 L. P. (Cal), Art. 12 
N. 11; S. 20 N. 12 Pt. 11. 

R. C. Deb with Mr. Ramen Dutt, for Plain¬ 
tiff; R. K. Ghose, for Defendant. 

REFERENCES: Courtwise/Chronological/ Paras 
(’46) Suit No. 1679 of 1946 (Cal) 3 

(’49) 84 Cal LJ 175: (AIR 1949 Cal 622) 3 

(’50) 86 Cal LJ 98 4 

(’52) 56 Cal WN 83: (AIR 1952 Cal 35 FB) 5 


balance of convenience is overwhelmingly i n 
favour of trial of the suit elsewhere this Court 
has undoubted power to revoke the leave 
granted under Cl. 12 of the Letters Patent in 
a fit and proper case. That is not the issue 
• 'efore me. The only issue before me is whe¬ 
ther this Court has jurisdiction. 

(7) The preliminary issue is therefore de¬ 
cided in favour of the plaintiff and I hold that 
this Court has jurisdiction to try and enter¬ 
tain the suit. * 

(8) The plaintiff is entitled to the costs of 
the hearing on the preliminary issue. 

B/H.G.P. Order accordingly. 


ORDER: This is a suit against the Dominion 
of India representing the East Indian Railway. 
The matter has been set down for hearing of 
the preliminary issue whether or not this 
Court has jurisdiction to try this suit. 

(2) On behalf of the plaintiff, it is admitted 
that the only part of the cause of action upon 
which they can rely is the issue and service 
of notice under S. 80, Civil P. C. at Calcutta 
within the jurisdiction of this Court. It is 
admitted by counsel for the defendant 
that notice under S. 80, Civil Procedure 
Code was both issued at and served in Cal¬ 
cutta within the jurisdiction of this Court. It is 
contended by the defendant that the issue and 
service of such notice is not part of the cause 
of action and therefore this Court has no juris¬ 
diction. 

(3) I am satisfied on the authorities that 
| notice under S. 80, Civil P. C., is part of the 
I cause of action for the purpose of jurisdiction. 

That such notice is part of the cause of action 
was decided by Sinha J. in — ‘Dunlop Rubber 
Co. (India), Ltd. v. Governor-General’, in Suit 
No. 1679 of 1946 (Cal), and was held in — 
Dominion of India v. Jagadishprosad Pannalal’, 
84 Cal LJ 175. These cases are binding upon 
me and I am bound to follow them. 

(4) The cases relied upon by counsel for 
the defendant are distinguishable. In — 
'Nilima Sarkar v. Governor-General in Council’, 
86 Cal LJ 98, it was held that the phrase 
.‘cause of action’ as used in Article 10 of the 
Indian Independence (Rights, Properties and 
Liabilities) Order, 1947, does not include a 
notice under S. 80, Civil P. C. But the Court 
expressly stated that it was unnecessary in 
that case to decide whether for the purpose 
of jurisdiction notice under S. 80, Civil P. C. 
might be regarded as a part of the cause of 
action. 

(5) The case of — ‘Banshi v. Governor- 
General of India in Council*, 56 Cal WN 83 
(FB), relied upon by the defendant is also 
distinguishable. In that case it was held that 
notice under S. 77, Railways Act, is no part of 
the cause of action for the purpose of juris¬ 
diction. The ground for that decision was that 
notice under S. 77, Railways Act, is not a con¬ 
dition precedent to the institution of the suit 
because that notice could be given even during 
the pendency of the suit. It is clear however 
that notice under S. 80, Civil P. C. is a condi¬ 
tion precedent to the institution of the suit. 

(6) I must not be supposed to say that the 
Union of India is helpless if a suit is insti¬ 
tuted in this Court relying solely upon the 
fact that notice under S. 80, Civil P. C., has 
been given at Calcutta. If the institution of 
the suit in this Court is oppressive or if the 
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Udaychand Mahatab, Appellant v. Gopinath 
Reja and others, Respondents. 

Letters Patent Appeal No. 14 of 1951 D/- 26- 
11-1952, from judgment of Roxburgh J., in 
A. F. A. O. No. 96 of 1949. 

Tenancy Laws — Bengal Tenancy Act (8 of 
1885), S. 168 A — Decree for arrears of rent 
of putni tenure — Execution — Stay of — 
Tenure sold in subsequent execution of rent 
decree in respect of subsequent period — 
Prayer for amendment and continuation of 
previous execution by sale of other properties 
— Maintainability. 

A landlord obtained a decree for arrears 
of rent in respect of a putni tenure and 
applied for execution of the decree on 7-3- 
1941 by sale of the tenure. Thereafter, the 
execution was stayed as a result of debt 
settlement proceedings but the stay was 
ultimately vacated on 4-6-1946. In the 
meanwhile, the putni tenure was sold on 
21-1-1946 in execution of a subsequent de¬ 
cree for rent obtained by the landlord in 
respect of a subsequent period. On 4-6- 
1946, the landlord applied for amendment 
of his previous execution application by 
praying for sale of other properties of the 
judgment-debtor on ground that the tenure 
in question had already been sold and pur¬ 
chased by him in subsequent rent execu¬ 
tion. The Court allowed the amendment & 
directed the execution to proceed as prayed 
for after issuing notice under O. 21, R. 22, 
Civil P. C. to the judgment-debtor. The 
judgment-debtor objected that the execu¬ 
tion as prayed was not maintainable in 
view of S. 168-A Bengal Tenancy Act. 

Held that (1) the amendment petition 
and the order made thereon did not initiate 
a new proceeding in execution on the date 
of making of the order but it merely car¬ 
ried on the old execution which was start¬ 
ed in 1941. The prayer for sale which was 
contained in the original application for 
execution remained, the difference being 
that as the tenure had been sold and was no 
longer available for further execution, the 
landlord decree-holder wanted to sell other 
properties of the judgment-debtors. AIR 
1929 P. C. 209 and AIR 1935 Cal 143 dist; 
AIR 1942 Cal 306 Ref. (Paras 5 and 9) 

(ii) Since the tenure had not ceased to 
exist when the original execution was ap- 
Dlied for in 1941 and which was sought to 
be continued in 1946, the application was 
not saved by the proviso to S. 168 A from 
the bar imposed by S. 168 A. AIR 1946 Cal 
6 Rel. on. (Paras 5, 9) 
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Purushottam Chatterji, for Appellant; Sanat 
Kumar Mukherji and Hemanta Krishna Mitter 
for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
(’29) 33 Cal W. N. 977: (AIR 1929 P. C. 209) 8 

(’34) 60 Cal LJ 123: (AIR 1935 Cal 143) 6 

(’41) 45 Cal W. N. 903: (AIR 1942 Cal 306) 6 

(’45) 49 Cal W. N. 629: (AIR 1946 Cal 6) 5 

DAS J.: This is an appeal by the decree-holder 
under cl. 15, Letters Patent, against the judgment 
of Roxburgn J. affirming the orders made by 
the court below dismissing the appellant's appli¬ 
cation for execution as prayed for. 

(2> The facts are not in controversy and may be 
stated as follows: The respondents held a putni 
tenure under the appellant. The rent of the putni 
having fallen into arrears, the appellant landlord 
obtained a decree for arrears of rent on 17-7-1939. 
This decree was executed on 7-3-1941, the prayer 
in the execution petition being a sale of the 
tenure in arrears. Thereafter the proceedings in 
execution were stayed on receipt of a notice from 
the Debt Settlement Board, at the instance of the 
judgment-debtors. The order for stay made by the 
Board was ultimately vacated. 

On 4-6-1946, the appellant made an appli¬ 
cation for amendment of the execution peti¬ 
tion. In the amendment petition, the decree- 
holder stated that the tenure in arrear had 
been sold in an intermediate rent execu¬ 
tion and that it was necessary to proceed 
with the execution by a sale of other properties of 
the judgment-debtors. The decree-holder accord¬ 
ingly prayed for proceeding with the execution 
proceedings initiated on 7-3-1941. On this appli¬ 
cation, the trial court by Order No. 8 dated 2-7-1946 
directed that the execution petition be amended 
and the execution do proceed as prayed for. It 
was further directed that the notice under O. 
21, R. 22, Civil P. C. do issue on the judgment- 
debtors. On receipt of this notice some of the 
judgment-debtors filed an objection under S. 47, 
Civil P. C. on the ground that the execution 
proceedings as laid were not available to the land- 
J ° rd A de cj ee - h older in view of the provisions of S. 
168 A, Bengal Tenancy Act. 

•^Before I deal with the validity or otherwise 
of this objection I may refer to an intermediate 
execution which was initiated by the landlord 

mient e i 0 t d h er ; K appears that for a Period subse- 
“ to tha ,t covered by the decree which is now 
under execution, rent of the putni again fell into 
arrears and the landlord obtained another decree 

Sfik-a* 1 J' 6 ' 1942 - 11115 de cree was executed 
and the putni tenure in arrear was brought to 

^ Sa,C WaS 

S ° f the lament-debtors under 

ffS-gnJ tl ) e decree-holder on the ground that 
as the tenure in arrears had already been sold 

ceSed U t?exS b th the landlord and as such had 
ceased to exist, there was no bar to the decree- 

Jl^der proceeding with the execution in view of 

1 6 * A(1) ; conten ti°n depends 

ment nStwnn l^i 68 0f the effect of th * amend- 

ment petition which was made on 4 - 6-1946 and 
wWch was allowed by the Court on tSe 2 7 -lS 

sssr* - vts 

^ ’SSS.'b” “ffif, wh £ 

5gg5 *** awa V the disability imposed by S 

exD^es whera the term of the tenancy 

xplres before an application is made for the 
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Appellant; Sanat execution of the decree. It is now well settled 
i Krishna' Mitter that this expiry may take place after the filing 

of an initial application for execution of the decree 
moloeiral/ Paras for rent * 11 15 sufficient that the expiry takes 
929 P r 209) 8 P lace before the lmtiation of the execution pro- 
55 Cal 143) ; 6 ceedings ui which the decree-holder wants to sell 

942 Cal 306) 6 other properties of the judgment-debtor, (See 

1946 Cal 6) 5 the case oi —‘Sree Iswar Radiia Ballav Jew Thakur 

the decree-holder v ' Mahima 49 Cal WN 629.) 

nst the judgment The Q uestion therefore is whether the sale of 
orders made by the tenure in arrear in the present case took place 
appellant's appli- before an application for execution of the decree 
or in which the landlord prayed for realisation of 

versy and may be his decree tor rent by a sale of other property, 
mts held a putni This de P ends 011 the view one takes of the effect 
rent of the putni of the am(? ndment petition filed on 4-6-1946 and 

ppellant landlord the order made thereon. I have already set out 

rent on 17 - 7 - 1939 . the terms ol the amendment petition and the order 

i-1941, the prayer made hereon. 

ig a sale of the Mr. Chatterji appearing for the appellant has 
le proceedings in strongly contended that the effect of the order 

of a notice from was in substance to initiate new proceedings for 

ie instance of the execution of the decree on the date of the order 

stay made by the amending the execution petition. Reliance is 

placed on the fact that in the original execution 
made an appli- which was started in 1941 the decree-holder prayed 

execution peti- ter a sale of the tenure in arrear with the con- 

ion, the decree- sequences which may attach thereto under Ch. 

in arrear had XIV of the Bengal Tenancy Act. The amendment 

te rent execu- petition sought to change the mode of execution 

iary to proceed by praying for a relief not against the tenure 

ther properties of in arrear but against other properties of the judg- 

ee-holder accord- ment-debtors. Reliance is also placed upon the 

h the execution fact that the Court directed the issue of a notice 

. On this appli- under O. 21, Civil P. C. In my opinion, the effect 

d. 8 dated 2-7-1946 of the amendment petition and the order made 

tion be amended thereon did not initiate a new proceeding in exe- 

s prayed for. It cution on the date of the making of the order 

notice under O. but it merely carried on the old execution which 

n the judgment- was started in 1941. The prayer for sale which 

ice some of the was contained on the original application for exe- 

ion under S 47, cution remained, the difference being that as the 

t the execution tenure had been sold and was no longer available 

lable to the land- for further execution, the landlord decree-holder 

: provisions of S. wanted to sell other properties of the judgment- 

dity or otherwise (6) Reference was made by Mr. Chatterji to the 
an intermediate case of - Badri Narayan v. Baidya Nath Pal* so 

3 y the landlord Cal LJ 123. In that case the decree-holder had 

r a Period subse- Prayed for sale of certain properties. Those pro- 

ree which is now Perties were sold and thereafter the decree-hobw 

ai again fell into wanted to put in a further list of properties Th* 

d another decree list was filed after the decree had become12 vearc 

:ree was executed old. A question then arose whether c 

was brought to the further proceedings in exerntirm „ barre d 

le was co&rmed the addedI seated 

motors under SFJM? „°u ft* TZ 

as sought to be judgment of the Bench pointed out S.T'^ 

i the ground that reliefs which the decree-holder had *55*2 

ready been sold in the earlier execution had been i° F 

md as such had Court and the execution as DraveTn/ho£ the 

to the decree- fully satisfied, the prayer made^hv bee ^ 

ution in view of a fresh list of properties wa*a««m Ule fi mg of 

ntention depends could not have been given™ . P , ray , er whlch 
=t of the amend- and in that view ft was heV th^fL? 1 petltion 

« re ^ ded “ a ™ -SUS? that 11113 must be 

ncy Act, forbids of this'court'Tn T^^as 6 ' 1 b f y & Bench decision 

S of rent inter Abdul Raffi 4 ? Cm wm oaf T'Shekenderall v. 

properties of the ed on the groi!idtiJt , tiS « nd f Was distln KUlsh- 

the tenure in been fully satisfied ' A 8151 execution had 
exception which not operate to flling ?! the last could 

3. 168A(1). The fully <£t5fled £*\Z .2 exacu 1 ti ? n which was 

Imposed by S. held that it was d .l clslon tw s Court 

of the tenancy In its discretion to amend fh! ?. e , eXe , cutlng court 
made te the te execution S^tTSdltta "^ew 
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The mere fact that some new properties were subs¬ 
tituted for some other properties mentioned in 
the application for execution did not mean that 
a fresh execution starts on the date the decree- 
holder puts in a list of fresh properties. 

(7) In Badnnarayan’s case cited above, the exe¬ 
cution started by the decree-holder had worked 
itself out; unlike the present case, when the exe¬ 
cution prayed for was not worked out the prayer 
for sale of the tenure had become unavailable as 
a result of some other proceeding in execution of 
another decree. 

(8) Mr. Chatterji also referred us to a decision 
of the Privy Council in the case of — Maharaj 
Bahadur Singh v. A. H. Forbes', 33 Cal WN 977 
(P.C.) . In that case the decree-holder had prayed 
for a sale of the tenancy in arrear. Thereafter, 
in view of certain judicial decisions the decree- 
holder made an application for execution stating 
that the decree might be regarded as a money 
decree and the same may be executed by a sale 
of certain properties. It was pointed out that this 
last execution could not be regarded as a continua¬ 
tion of the earlier one, the reason given being 
that the decree-holder had abandoned the prayers 
contained in the earlier execution proceedings and 
the last execution was a substantial departure 
from the earlier one and cannot be regarded as 
a continuation of the earlier execution proceeding. 
In my opinion, this case does not assist the appel¬ 
lant in his contention. 

(9) In the present case, the decree-holder him¬ 
self prayed for amendment of the execution peti¬ 
tion. He expressly stated that the amendment pe¬ 
tition be regarded as a part of the execution peti¬ 
tion. The relief by way of a sale which was al¬ 
ready contained in the original application for 
execution had not been granted in the execution 
case and as the properties in respect of which 
the relief was prayed for became unavailable the 
same relief by sale could be sought for against 
certain new properties. In my opinion, the view 
taken by Roxburgh J. that this cannot be regarded 
as a new application for execution is correct. In 
this view, the decree-holder's application was right¬ 
ly held to be barred under s. 168A, Bengal Tenancy 
Act. 

(10) This appeal accordingly fails and is dis¬ 
missed with costs. 

(11) SEN J.: I agree. 

B/K.S. Appeal dismissed. 
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GUHA AND LAHIRI JJ. 

Dulal Chandra Mondal, Accused-Petitioner 
v. The State. 

Criminal Revn. No. 739 of 1952, D/- 20-8-52. 
(a) Criminal P. C. (1898), S. 117 (3) — 
Interim security — Order for, before recording 
evidence — Competency. 

Reading the two sub-sections, namely, sub- 
s. (1) and sub-s. (3) together it is open 
to the Magistrate in a suitable case to take 
action under sub-s. (3) against a parti¬ 
cular person even before any evidence has 
been recorded. The enquiry does not 
commence only after the Magistrate has 
started taking down evidence. Considera¬ 
tion of the police papers or hearing 
learned Advocates of the parties regarding 
the case may also be treated to be a stage 
— a preliminary stage — in the enquiry 
contemplated under sub-s. (3) even before 
any evidence has been recorded or any 
witness examined. All that sub-s. (3) 


The State ( Guha J.) 


A. I.& 


says is that pending the completion of the 
enquiry under sub-s. ( 1 ) the Magistrate 
may direct the person in respect of whom 
the order under S. 112 has been made, to 
execute a bond. (Para 2) 

Anno: Cr. P. C., S. 117 N. 6. 

<b) Criminal P. C. (1898), S. 122 - Sureties 
— Rejection of — Persons living at consider¬ 
able distance from accused’s residence. 

Sureties offered by the accused, living at 
a considerable distance from his residence, 
are liable to be rejected on the ground that 
they would not be able to exercise proper 
control over him. (Para 3) 

Anno: Cr.P.C., S. 122 N. 5. 

Nalin Chandra Banerjee, for Petitioner 
Amaresh Chandra Roy, for the State. 

GUHA J.: This is a petition by one Dulal 
Chandra Mandal for revision of certain orders 
passed against him by the Sub-Divisional 
Magistrate of Barasat. It appears that on 
receipt of a police report the learned Sub- 
Divisional Magistrate drew up proceedings 
against the present petitioner under S. 110, 
Criminal P. C., on 26-6-1952, asking him to 
show cause why he should not be ordered to 
execute a bond of Rs. 500/- with two local 
sureties for good behaviour for a period of 
three years. The petitioner was present in 
Court and on the same day the proceedings 
drawn up against him under S. 112, Criminal 
P. C., were explained to him under S. 113, 
Criminal P. C. On the very same day, the 
learned Magistrate passed against the peti¬ 
tioner an order under S. 117 (3), Criminal 
P.C. directing that he be detained in custody 
until the conclusion of the enquiry or until 
a bond of Rs. 500/- with two local sureties 
was executed, as in the opinion of the learned 
Magistrate immediate measures were necessary 
for the prevention of breach of the peace and 
commission of offences and for public safety. 
This order under S. 117 (3), Cr. P. C., was 
it appears, passed on the basis of a police 
report submitted against the petitioner re- 
ouesting that he might be dealt with under that 
section. 


(2)The main point that has been canvassed 
before us by Mr. Banerjee on behalf of the 
petitioner is that in view of the provisions of 
S. 117 (1), Criminal P. C., the learned Magis¬ 
trate was not competent to pass an order 
against the present petitioner under sub-s. (3) 
of the same section before he had commenced 
the inquiry against the petitioner under sub-s. 
(1) by recording at least some evidence. Mr. 
Banerjee contends that on the plain reading of 
sub-s. (1), S. 117, Criminal P. C. the enquiry 
contemplated under that sub-section com¬ 
mences only after some evidence has been 
recorded. Admittedly, in the present case no 
such evidence has been recorded yet and the 
learned Magistrate passed the order under 
sub-s. (3) on the basis of the police report 
requesting action against the petitioner under 
sub-s. (3). Sub-section (1) says that when an 
order under S. 112 has been read or explained 
under S. 113 to a person present in Court — 
these provisions of the law were admittedly 
complied with in the present case — the 
Magistrate shall proceed to inquire into the 
f ruth of the information upon which action has 
been taken, and to take such further evidence 
as may appear necessary. Then sub-s. (3) 
says that pending the completion of the en¬ 
quiry under sub-s. (1) the Magistrate may, 
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in certain circumstances, direct the person in 
respect of whom the order under S. 112 has 
been made to execute a bond. 

Reading the two sub-sections namely, sub- 
s. (1) and sub-s. (3) together it seems to us 
that it is open to the Magistrate in a suitable 
case to take action under sub-s. (3) against a 
particular person even before any evidence has 
been recorded. The enquiry does not com¬ 
mence only after the Magistrate has started 
taking down evidence. Consideration of the 
police papers or hearing learned Advocates of 
♦ the parties regarding the case may also be 
treated to be a stage — a preliminary stage, 
— in the enquiry contemplated under sub-s. 
(3) even before any evidence has been re¬ 
corded or any witness examined. All that 
sub-s. (3) says is that pending the comple¬ 
tion of the enquiry under sub-s. (1) the 
Magistrate may direct the person in respect 
of whom the order under S. 112 has been 
made, to execute a bond. 

Looking at the plain words of the Statute, 
it seems to us that the requirements of this 
provision of law have been satisfied in the 
present case inasmuch as the proceedings 
drawn up under S. 112 were explained to the 
present petitioner under S. 113, Criminal P.C, 
and the learned Magistrate had also addressed 
himself to the facts mentioned in the police 
report requesting the Magistrate to take action 
agamst the present petitioner under sub-s. ( 3 ) 
This being the position, we are of opinion that 
so far as the legality of the order passed by 
the learned Sub-Divisional Magistrate against 
the present petitioner under sub-s. (3), S 117, 

?™) nal u P- C ;is concerned it cannot be 
validly challenged. 

(3) Next it was contended that the learned 
Magistrate was not justified in insisting upon 
local sureties. So far as this point is con- 

as h ? s be ?n pointed out by the learned 
Magistrate in his order dated the 21 - 7 - 195 *> 

rnnt-H eS uF er< ^ by the P etiti <>ner living at a 
considerable distance from the latter’s resi- 

frol Ce over d thP 1 5® abl ®, exercise P r °P er con¬ 
nected h SCd W6re Uable t0 be 

e ‘J* / h ft a b “f brought to our notice, how- 

npHf’.w} th pohce report against the present 
petitioner was wron? in cn v 

a* 

,5? conviction was not under S o 
Penal Code, but under S 323, Penal Code in 

stances* 1”“"“ as ote etrium. 

gy »is oMustfcT™ a.-jsy* jg 1 
P C r to b?‘de 1 Mnerf nder S J CrfrSSSl 

elusion ° of ‘ d ? n custod y until the con- 

imp 

„ (6) LAHIRI J. : I agree 
/MKS - Rule discharged. 
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P. N. MUKERJEE J. 

Brindaban Ghose and another, Plaintiffs-Ap- 
pellants v. Jiban Chandra and others, Defen- 
dants-Respondenls. 

A. F. A. D. No. 1300 of 1948 D/- 19-8-1952. 
Tenancy Laws — Bengal Tenancy Act (8 of 
1885), S. 2G-F(1), (4) (a) and (7) — A, B 
and C co-sharers in holding — Sale by B of 
his share — A pre-empting sale without im¬ 
pleading C — C subsequently pre-empting with¬ 
out impleading A within three years of sale 
— Rights of A and C inter se. 

A, B and C were the co-sharer-tenants in 
certain holding. B sold his share to a 
third person. A applied for pre-emption 
without impleading his co-sharer, C, to 
whom r.o notice of the sale had been given 
and got possession of B's share by pre¬ 
emption after depositing the price Sub¬ 
sequently, within three years of the sale 
C applied for pre-emption of the same 
share and obtained possession of it after 
depositing the price but without making A 
party to the proceeding. A thereupon 
brought a suit for declaration of his title to 
the entire share pre-empted by him on the 
allegation that the subsequent order for 
in Cs favour was of no effect. 
Held that the order for pre-emption 
passed in Cs favour in proceedings start¬ 
ed by him was not void or invalid in law. He 
was entitled to apply for pre-emption with¬ 
in* three years of the sale by virtue of S. 

*(i) and having exercised that right 
m time it was not lost under the latter 

2fiF i S ' (a r } - Sub " S - < 7 > of s - 

26-F did not really aifect this position be- 

“““ wbat vested in the transferee was 

merely the right, title and interest of the 

transferor subject to the statutory right of 

pre-emption of the co-sharer tenant which 

arose immediately on the transfer The 

° rder K for Preemption in C’s favour stood 

^mn»i by ? ,de ., wlt . h easier order for pre¬ 
emption in As favour and having made 

tn U nncd ep ® sits - both A and C were entitled 

48 (PfiS m ^ ql f a ' sbares:AI R 1948 Cal 
48 (F.B.) and 52 Cal W. N. 95 Ref. (Para 5) 

r£ m ? C ^ arai ?, Mitter and Manan Kumar 

Nath Bhatta - 

( 'fb^) 2 Cal W ' N ' 64: (AIR 1948 Cal 48 4 

(’48) 52 Cal W. N. 95 4> 8 

nmrMFMT^' N> 107: (AIR 1948 Cal 353 > 4 

WTS. second S appeal £$& 

strength n „ C en , hre suit land s on the 

Hence the present second appeal by the plafn 

nas? aruf £ levant facts lie within a short com- 
SSs formed part *ot f °H 0WS: The dis P^ed 

f 0, fe a {n thMg i°S3aS 

1. Bnndabon and his brother Rashbehari and 
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defendants Nos. 1 and 2. Jiban Chandra Haidar 
and Sudhir Chandra Haidar, were co-sharer 
tenants. Rashbehari died and thereafter his 
heirs sold the disputed lands as appertaining to 
his share to one Makhan Lai Gharami by a 
registered kobala dated 22-6-1946. In the said 
kobala only Brindabon was named as the co¬ 
sharer tenant and upon receipt of notice of the 
same Brindabon applied for pre-emption under 
S. 26F, Bengal Tenancy Act, on the 6-9-1946 
and the usual deposit having been made his 
said application which had been registered as 
Misc. Judicial Case No. 313 of 1946 was allowed 
on the 9-11-1946 and he got possession of the 
disputed lands on 7-12-1946 and from him plain¬ 
tiffs Nos. 2 and 3 claim to be subsequent set¬ 
tlement holders. 

No notice of the above sale was, however, 
served upon the other co-sharer tenants, namely, 
defendants respondents Jiban and Sudhir, nor 
were they made parties in or served with notice 
of Brindabon’s pre-emption proceeding (Misc. 
Judicial Case No. 313 of 1946), but they on 
coming to know of the said sale applied, some¬ 
time in October, 1946. for pre-emption under 
S. 26F, Bengal Tenancy Act. giving rise to Misc. 
Judicial Case No. 317 of 1946 and this claim 
for pre-emption on the part of the defendants 
respondents Jiban and Sudhir was allowed on 
11-1-1947 and in pursuance of the order made 
in that proceeding they in their turn are said 
to have obtained possession on 19-1-1947. In 
this latter pre-emption proceeding Brindabon 
was not impleaded nor were plaintiffs Nos. 2 
and 3 and, accordingly, they brought the pre¬ 
sent suit claiming 16 annas title to the entire 
disputed lands on the strength of Brindabon’s 
pre-emption proceeding (Misc. Judicial Case No. 
313 of 1946) and contending that defendants 
Nos. 1 and 2, Jiban and Sudhir. acquired no¬ 
thing by the order for pre-emption in their 
favour in their subsequent pre-emption proceed¬ 
ing. 

(3) What has to be considered, therefore, is 
the legal consequence of the two pre-emption 
proceedings. The courts below have agreed in 
giving effect to both the said proceedings and 
divided the fruits of pre-emption between the 
plaintiffs and the defendants Nos. 1 and 2 half 
and half in view of the fact that each side 
deposited equal amounts of purchase money and 
statutory compensation. The courts below’have 
in the above view declared the plaintiffs’ title 
to a moiety of the disputed lands and have 
granted them necessary consequential reliefs. 
The propriety of this decision has been assailed 
before me by the learned Advocate for the 
appellants on the ground that by reason of 
sub-ss. 4 (a) and 7 of S. 26F. Bengal Tenancy 
Act. the defendants’ right to pre-empt the suit 
lands was lost when they failed to join Brin¬ 
dabon’s pre-emption proceeding and the order 
for pre-emption was passed in favour of Brin¬ 
dabon alone with the consequence that the de¬ 
fendants acquired nothing under their own 
pre-emption proceeding. The argument is no 
doubt attractive, but it is unsustainable in the 
ultimate analysis and I am unable to accept the 
same. 

(4) The right to pre-empt under S. 26F, 
Bengal Tenancy Act. arises on the making of a 
transfer vide — ‘Debendra Nath v. Gunendra 
Nath’, 53 Cal W N 107. vide also — ‘Jatindra 
Nath v. Jetu Mahato’. 50 Cal W N 502 <FB) 
and it arises in favour of all the co-sharer 
tenants (vide sub-s. 1, S. 26F). This right, 


Lnder sub-s. 4 (a>, it can also be enforced bv 
an application made in a pending application 
for pre-emption within a month of the film* 
of this latter application or within the period 
mentioned in sub-section ( 1 ), whichever is later 
This is an additional or alternative method of 
such enforcement vide — ‘Jahi Ruddin y 
Mohammad Shoukat Ali% 52 Cal WN 95 . SubI 
section 4 (a) then provides that if a co-sharer 
tenant fails to avail himself of either of the 
above methods his right to pre-empt will be 
lost or extinguished (vide the last part of sub¬ 
section 4(a)). 

In the absence, therefore, of any such default 
on his part a co-sharer tenant’s right to pre¬ 
empt is not lost or extinguished, but it subsists 
& enures to his benefit & has to be respected. 
Sub-section 7, S. 26F, Bengal Tenancy Act does 
not really affect this position. What vests under 
it is the right, title and interest accruing io 
the transferee from the transfer in question. 
Such right etc. is undoubtedly subject to the 
statutory right of pre-emption of the co-sharer 
tenant which arises immediately on the making 
of the transfer. What accrued, therefore, to the 
transferee under the transfer is the right etc., 
of his transferor subject to the cosharer tenant’s 
right of pre-emption and nothing more vests 
under sub-s. 7. So long, therefore, as a co- 
sharer tenant's right to pre-empt is not lost 
or extinguished he is not affected by the said 
sub-s. 7. Indeed, even in the sub-section itself, 
there is a plain recognition of this position as 
will appear from the wordings of the last part 
thereof. 

(5) Tested in the above light the appellants’ 
contention must fail. Admittedly, the defend¬ 
ants got no notice of the sale in question. They 
were, therefore, entitled to apply for pre-emption 
under S. 26F(1), Bengal Tenancy Act, within 3 
years from the date of sale, that is. within 3 
years from the date of completion of sale vide 
— ‘Asmatali v. Mujaharali', 52 Cal W N 64 
(SB), and they did so apply in October 1946 
and succeeded in getting an order for pre-emp¬ 
tion in their favour. They did not, therefore, 
allow their right of pre-emption under S. 26F. 
Bengal Tenancy Act. to lapse or become lost or 
extinguished under the latter part of sub-s. 4 
(a) of the said section and the order for pre¬ 
emption made in their favour in their subse¬ 
quent. that is. subsequently initiated, pre-emp¬ 
tion proceeding was not void or invalid and 
cannot be said to be of no effect in law. It 
stands side by side with the earlier order of 
pre-emption in favour of plaintiff No. 1 and has. 
therefore, in the facts and circumstances of this 
case, the same or a similar effect on the title 
to the disputed lands inasmuch as equal depo¬ 
sits were admittedly made in the two pre-emp¬ 
tion cases. The Courts below were, therefore, 
right in their conclusion and their decision must 
be upheld. 

(6) This appeal, accordingly, fails and it is 
dismissed, but in the circumstances, I make no 
order as to costs in this Court. 

B/K.S. Appeal dismissed. 
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P. N. MOOKERJEE J. 

Bishnupada Mondal and another, Plaintiffs- 
AppelJanis v. Dwijabar Mondal and auotnur, 
DeKndants-Respondeuts. 

A. F. A. D. No. 660 of 1048, D/- 26-2-1052. 
Tenancy Laws — Bengal Tenancy Act (8 
(Vlii) of 1885), S. 26 F U) — baic of part of 
homes.cad by Kouala, and lease of same land 
by subsequent Kabuliat, in favour of venuor 
— held, on construction of these deeds, tiiac 
• wiiat was transferred was not only the supe¬ 
rior interest of lanuiord but the unole interest 
of the vendor. 

The suit land forming a part of the 
land appertaining to the occupancy rayati 
holdings and which was mainly homestead 
was apparently sold by a kobala by the 
plaintms to Defendant No. 2 along with 
some other patit lands, for a consideration 
of Rs. 500/- and, on the same day, the 
plaintiffs executed the kabuliyat in lavour 
of defendant No. 2 in respect of the suit 
land purporting to take a bemeadi lease 
of the same from the said defendant No 2 
as their landlord. Defendant No. 1 as’ a 
co-sharer of the occupancy raiyati holding 
of which the suit land formed a part 
applied for pre-emption in respect of the 

f a ' a ™ a K e . U u nder the Kobala - it was con- 
tended by the pre-emptor that the alleged 
lease under the Kabuliyat constituted 8 in 
Jaw a subsequent incumbrance or, an in- 
cumbrance •'created after the date of the 

■>6F Sf m of «h Vlt n n ^ the meanil, S Of S. 

B. T. Act and could not, 

Imnti 0 ™’t a Jl eCt ? r prevaiI over the pre¬ 
emption of the sale under the kobala which 

fU fu d absolute title to the pre- 
??L pt ? r ,° ver the suit land and entitled 

thf plaintfffs po f. session of the same. F 0r 
ine plaintiffs, it was argued that thp 

Kobala and the kabuliyat formed 5arts of 

one transaction so that the effective sale 

w&mi 

Sed part's^, ,he kabul ^‘ 

be read together to a "* actl01 ? and should 
nature thereofand the true 

as to lead to the b ®. so construed 

sold by the nlainMffc t J SI °2 J bat what was 
was not their fun S e^- de ? e " dant No. 2 
suit land but on v thaf V 1 ? lnteres t in the 
leasehold rights under ,™ inus the 

other words, that* onlv St kabul Jy at or in 
landlord’s interest ,J h super, <tt or the 
lease-hold rights was v V “ the said 

tinguished PC 32 and A * R 192 ? Caf 

n s M c ra jaSa h Man H n <£ r ' Gb °* e ' 

ssssssi Sh,amadas 


Bishnupada v. Dwijabar (P. N . Hookerjee J.) 


Calcutta 241 


1953 Cal/31 4*82 


JUDGMENT: This is the plaintiffs’ appeal 
arising oui of a suit for confirmation of posses¬ 
sion and permanent injunction on declaration 
and estaohsnment of their tenancy right in the 
suit land, ihe suit has been dismissed by the 
two Courts below and in mis appeal tile plain- 
tilts as appellants contend tnat the said dis¬ 
missal is erroneous as. according to them, on a 
pi oper construction of the two documents, 
namely, the Kobala (Lx. I) and the Kabuliyat 
(Ex. 2) it ought to be held that the said 
Kobala and Kabuliyat were parts of one tran¬ 
saction so that what was sold by the Kobala 
tEx. 1 ) was only the superior on (or?) the 
landlord’s interest in the suit land under the 
Kabuliyat (Ex. 2) and the principal defendant 
No 1 Respondent got in his pre-emption case 
nothing more of the suit land than the said 
superior or the landlords interest. This con¬ 
tention of tne plaintiffs-appellants which has 
been rejected by noth the learned Munsif and 
the learned Additional District Judge will have 
carefiilly examined in this appeal in the 

Advocate 1 " 6 submiss,0n made b y their learned 

(2) The suit land forming a part of the land 
comprises an area of .10-1/3 decimals out of 
;4L* de hi m ^ 1S a PP ert j»ining to the occupancy 
,o-y a c holdings recorded in C. S. Dags Nos 134 
139 * of Khatian No. 10 of MoSza Chotto 
Monoharpur District 24-Parganas, and is main- 
n, homestead .On ‘ 4 ‘ 9 - 1943 il w3s apparently 

No d 2 b pln^ P n ntl,7s t0 P 10 - orma defendant 
oat if 2 some ? ther iand s. admittedly 

rnnci7 ,h 1 h l e ' Tlc ‘ asur ' n S -1G decimals—for a 
consideration of Rs. 500/- (Vide Kobala Ex it 

and 1 0 , 1 ? , tbe same day the Plaintiffs executed the 
Kabuli, at (E x. 2 ) in favour of pro forma defen- 
dai ? N°- 2 . ,n respect of the suit land purporting 
to lake a bemeadi lease of the same from tho 

g p £° forir : a defendant No. 2 as their land¬ 
ed; Th f Principal defendant No. 1 as f0 - 

whYoh th ®. ° ccupan cy raiyati holdfngs of 
which the suit land formed a part aoDlied for 

KS: ? E ?TL°! lhe s 4 ^ under 
an orderin pUn. 

sse,^ as 1 Sri B s 

such possession. 10r disturbing 

defendant 6 No malnlTon^th by tho princi Pal 

r Acr n Ln ta i ter,a "?^ y ’ 

“created after the date th . incumbra nce 

within the meaning of S 26F Sf “ 

Tenancy Act and 5 could not Iw/ he Ben?al 
or prevail m/or 4 k ^ therefore, affect 

under the Kobala (E\ P n Thi!^ ° f f the Sale 
and absolute title hlch c ? nfe rred full 

defendant No. l Q vl° the suttkSX tor prindpal 
him to khas possession of ft 1 land a J? d entitled 
below have accepted this ief S3me ' TIle Courts 
the plaintiffs’ 31„' d “““-i ^missed 
decree of dismissal th* nri* S V hls ? 0ncur rent 

has been preferred by the Stig 60 ^ ° PP£al 
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(4) On behalf of the plaintiffs-appellants Mr. 
Hitter has argued that the Kobala (Ex. 1) and 
the Kabuliyat (Ex. 2) formed parts of one 
transaction so that the effective sale, so far as 
the suit land was concerned, was not of the 
plaintiffs’ entire interest therein but only of 
such interest minus the leasehold rights re¬ 
served in their favour by the Kabuliyat (Ex. 2), 
or, in other words, only the superior or the 
landlord's interest under the said Kabuliyat 
(Ex. 2) was actually sold by the Kobala (Ex. 1). 
In support of this argument, Mr. Hitter has 
strongly relied on the decision of the Judicial 
Committee in the case of — 'Ramarayanimgar 
v. Maharaja of Venkatagiri’, 31 Cal W N 670 
(PC) as also on the decision of this Court in 
the case of — ‘Mahmed Yakub v. Hamid Ali’. 
55 Cal 104. In my opinion, however, none of 
the said two decisions is of any assistance to 
Mr. Hitter’s clients and neither of them is any 
authority for holding in favour of his conten¬ 
tion. 

(5) In each of the two cases cited there was 
a mortgage under which the mortgagee was 
entitled to interest and in lieu thereof to pos¬ 
sess and enjoy the mortgaged properties. This 
right to possess and enjoy the mortgaged pro¬ 
perties in lieu of interest was transferred — 
partly in one case and wholly in the other — 
by the mortgagee in favour of the mortgagor 
by a lease executed on the same day as the 
corresponding mortgage and, in these circum¬ 
stances, their Lordships held in either case that 
the lease was 

•'in the nature of machinery for the purpose 

of — realising the interest due on the mort¬ 
gage”. 

or, in other words, that it was a convenient 
means or arrangement for working out a part 
of the corresponding mortgage transaction so 
that the mortgage and the lease in each case 
were parts of one transaction. 

In the present case, no such argument is 
available as the lease in question (vide Kabu¬ 
liyat Ex. 2) can hardly be regarded as a machi¬ 
nery or a means or arrangement to work out 
the'sale effected by the Kobala (Ex. I) which 
was a sale apparently of all the properties 
mentioned in the schedule of that Kobala (Ex. 
1 ) including the whole of the plaintiffs' interest 
in the suit property. When this is considered 
along with the recital in the Kabuliyat (Ex. 2) 
that the lessees thereunder, namely, the plain¬ 
tiffs, were taking settlement of land which had 
already been sold to and purchased by the 
lessor the pro forma defendant No. 2 there 
remains little scope for thinking in the circum¬ 
stances of this case, that the Kobala (Ex. 1) 
and the Kabuliyat (Ex. 2) formed parts of one 
transaction. It is important to note in this 
connection that there is nothing in the records 
of this case to indicate—and there is no sugges¬ 
tion even that but for the Kabuliyat (Ex. 2) 
the price fixed in the Kobala (Ex. 1) would 
have been higher, or. to put it more plainly, 
that such price would have been more than 
Rs. 500/-, the figure named in the Kobala (Ex. 
1 ). if the plaintiffs’ whole interest in the suit 
land had been within the subject-matter of the 
sale in question. In such context it is impos¬ 
sible to hold, that the Kobala (Ex. 1) and the 
Kabuliyat (Ex. 2) were parts of one transaction 
and should be read together to ascertain the 
true nature thereof and should be so construed 
as to lead to the conclusion that what was sold 
by the plaintiffs to pro forma defendant No. 2 


was not their full or entire interest in the suit 
land but only that interest minus the leasehold 
rights under the Kabuliyat (Ex. 2) or in other 
words, that only the superior or the landlord's 
interest vis a vis the said leasehold rights was 
sold by the Kobala (Ex. 1 ). It follows, there¬ 
fore, that Mr. Hitter's argument cannot be 
accepted and the present appeal must fail. 

I. accordingly, dismiss this appeal but, in the 
circumstances of this case, direct that the 
parties would bear their own costs throughout. 
B/R.G.D. Appeal dismissed. 
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G. N. DAS, GUHA RAY AND S. K. SEN JJ. 
Sm. Premlatika Sircar, Petitioner v. Pro¬ 
vash Ch. Sircar, Respondent. 

Divorce Suit No. 4 of 1949, D/- 14-8-1952. 
Divorce Act (1869), Ss. 3(3) and (4) — 
Jurisdiction — Both parties must reside or must 
have last resided. 

In order that the District Court at a 
place may have jurisdiction, residence of 
both the parties within its jurisdiction and 
not merely of the petitioner is necessary. 

(Para 2) 

Anno: Divorce Act, S. 3 N. 2. 


G. N. DAS J.: This matter has come up be¬ 
fore this Court for confirmation of a decree 
nisi made by the District Judge, Howrah, 
directing that the marriage between the peti¬ 
tioner and the respondent be dissolved. One 
of the points raised related to the jurisdiction 
of the Court. 

(2) On going through the papers it appears 
that in the petition the allegation was that the 
petitioner, the wife, and the respondent, the 
husband, last lived together at Lake place, Bal- 
Ivgunge, which is within the jurisdiction of 
the District Court, 24 Parganas. In her evid¬ 
ence the petitioner did not say that she and 
her husband last lived together or at present 
reside at any place within the jurisdiction of the 
District Court of Howrah. The petitwner.merely 
stated that she lived at Amta within the said 
jurisdiction under S. 4, Divorce Act, the Court 
which is competent to make an order for dis¬ 
solution of marriage is the District Court. The 
term "District Court” is defined in S. 3(3) of 
the Act as meaning the ‘‘Court of the District 
Judge within whose jurisdiction both the par¬ 
ties, i.e., the husband and the wife, reside or 
last resided”. 

Residence of both the parties and not merely 
of one of them, is necessary. In view 9 * the 
statement in the petition and in the evidence 
of the petitioner, it is quite apparent that the 
parties do not reside or did not last reside 
together within the jurisdiction of the District 
Court of Howrah. The District Court, How : 
rah, had no jurisdiction to make a decree nisi 
for dissolution of the marriage. The petition 
must, therefore, be disallowed on this ground. 

(2a) The decree nisi passed by the District 
Court, Howrah, is set aside as having been 
passed without jurisdiction. 

(3) GUHA RAY J.: I agree. 

(4) S. K. SEN J.: I agree. 

B/R.G.D. Decree nisi set aside. 
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K. C. CHUNDER J. 

Ramrichpal Jhunjhunwalla, Petitioner v. 
Messrs. Jagadish Prosad Laloo Prosad, Oppo¬ 
site Party. 

Civil Rule Nos. 1433 and 1434 of 1952, D/- 
25-7-1952. 

(a) Houses and Rents — West Bengal Pre¬ 
mises Kent Control (Temporary Provisions) 
Act (17 of 1950), S. 9(1), els. (c) and (g)—Both 
clauses cannot be applied to same proceeding. 

I 

(b) Houses and Rents — West Bengal Pre- 
mises Rent Control (Temporary Provisions) 

^ (1) (1) — Applicability 
— Part of building completed after 31-12-1949 
and let - Proviso to S. 9 (I) (f) does not apply. 

Section 9(1) (f) has to be applied in 
the case of fixation of rent of all buildings 

x M S *Hi 4 o TK h ° lly , or „ sub stantially after 
31-12-1949. The actually completed work 

*L» on ^ rUC,, ? n ma ? be at the lime of 
f* the . r ‘he entire budding or of a part of 
the building. Remembering the definition 
of the word premises” in S. 2 (8) there 

nuftii hree d / ffer , ent cases of actually com- 
pleted construction and letting out under 

T w G fi [ St case is When the 
entire building has been completely con- 

^ C ‘ ed and let out wholly to one 
person. In such a case there can be no 

thlf n 10n • tha u S> 9 (f > win aPPlv and 

S K 0 ha l no a PP Ucat 'on. The second 
case will be where the construction of thp 

‘ha* r h building has be en completed but it 
has been let out separately in parts to 

rIto r t a P n-,n enantS> that is ’ there sepa- 
rate tenancies, or as it is sometimes called 

several lettings”. Then also it is clear that 

loDlS 016 ° f ?• 9 <*> will have to be 

Plan k 1< J fc . the sanctioned Municipal 

SsSSW 

mfi H S S c^ tr ^ n< f T ~ West B^gal p«- 
A<4 The IS * 9 P 

St 

building! The C? Sstr£i $ the en «« 
in the body of the referred to 

pleted construction” annl^i' or «' the com ' 
’construction” or^'cornoWflH 0 ref ! r to the 
of the premises of 35 £ d const ruction” 
actually dSe1Sined WhiCh 016 ren ‘ is be J"? 

Opoosft?ffi y . Ku ™ 
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the Judge of the Sixth Bench of the Court of 
Small Causes Calcutta, reversing in appeal an 
order of the First Additional Rent Controller. 

(2) An application was filed before the Rent 
Controller by the tenant lor fixation of standard 
rent. The premises in question, it is admitted by 
both parties, form part of a larger building not 
yet entirely constructed and those premises and 
the portion of the building up to now constructed 
were all constructed after 31-12-1949. The Rent 
Controller directed fixation of rent under Ss 9 

iTinnth 9 rf 1 ’ - (e, ‘ As 1 have alread y pointed out 
in another decision, two sub-clauses ol the same 

section cannot be applied to the same proceeding 

In the proceedings it is not dear whether lie ac-‘ 

tually applied cl (ei or cl. (g) of S. 9 (1) 

(3; Both the landlord and tenant appealed. 
7 he h r ®. w f£ e two a PPeals. Hence two revisions 

?E«t b °»h, l r e a P peals the appellate Court directed 
tnat the fixation must be under S 9 (ii<n nna 
remanded the cm* lor me p," pm,V« S 

(4) The point now raised by the landlord in 
both y th e revision cases is that S. Z>^ZsnTt 

sjfSaH!" £~™3 
iskS-Sm: 

>n S. 9(1)(fj is "premises'- B w ? rd ,,sed 

sfsjy-j? sss 

ihmgs menK^’therehi certa) n“th2 

swrat ~ 

matter of one tenancy or letting *»? e su bJ ec t- 
and this may be the enthe ^ P reml *s 

only a part of It if it i- buildln S or it may be 
letting of a part of a tenanc y or 

Premises accoH£ g to theTf&ion Wil1 stU1 * 

WMrssss, “r jpg*?;* *. 

Of actually completed and leUint r SF 61 *? 1 CMes 
section. The first case is wh™I k ut under that 
mg has been completely conS^H® e ^ Cire buU d- 

be- h “ - «s ,n se M,rc 

rf 6n WholJ y or ^ 
fixing the JtaSKTSS 31-12-1949, % 

at a rate equal to six Der S b e for one year 
cost Of construction n * P du*^L t , mn °f the actual 


^ravided that whprA tK« 
d " d re 5 18 to be fLS SS ? 868 wh ose Stan 

jsw s tota 

ft Wish" 

°'c® y 'i?“ tructea “ »■» td 2 n“ entlre 

S?\S5S3 

separate tenant that ?^‘«,? Paratel r to partflJ 
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will have to be applied namely the main sub¬ 
clause will apply as also the proviso. 

(9) The third class of cases is like the present 
case, where proof has been given that the entire 
construction when completed will be a six stoned 
building, the plinth is constructed lor that pur¬ 
pose and the sanctioned Municipal plan is lor 
the same purpose. The construction as yet com¬ 
pleted has been only ot a part of it and that part 
is being let out in separate tenancies or “several 
lettings.” In such cases, it is clear that the pro¬ 
viso to S. 9<l)(f) cannot apply, because the cost 
of the entire construction is not known and can¬ 
not be ascertained at that stage. There is nothing 
in the main body of the su'o-cl. (f) which may 
not be applied to that case. 

(10) Mr. Binayak Banerjee, appearing on behalf 
of the petitioner, has raised the following points 
for our consideration in order to show that appli¬ 
cation of S. 9(1)(f) may cause insuperable diffi¬ 
culties. The first point he raises is that the sec¬ 
tion says that in fixing standard rent a percentage 
of the actual costs of construction, as determined 
by the Controller, added to the market price as 
on 31-12-1946, of the land included in the premises, 
or the market price of the suit land as on the 
date of the completion whichever is less, is to 
form the basis of rent fixation. His contention 
is that “costs of construction” and “completion 
of construction” are terms which must refer to 
the construction of the entire building. 

It does not appear to be so. The statute sub¬ 
sequently in the proviso of this very sub-cl. (f) 
has kept clearly in view the distinction between 
“construction and entire construction.” In the 
proviso, “the entire construction”, proportionate 
to which the rent has to be fixed, will be the 
construction of the entire building. The “con¬ 
struction” referred to in the body of the sub¬ 
clause, or "the completed construction” appears 
to be the “construction” or “completed construc¬ 
tion” of the premises of which the rent is being 
actually determined. There is nothing to prevent 
valuation being made of a part of a building 
actually constructed and such is done very often 
by valuers without finding any insuperable 
difficulty. Flats in a building may have to be 
valued by valuers and the value of the land, the 
value of the construction including the plinth may 
have to be apportioned to these different flats as 
actual cost of such construction and this is done 
by valuers not only in this country but in other 
countries as well. The valuation may be some¬ 
times an intricate process, but intricacy of the 
process cannot be taken to be insuperable difficulty 
and therefore require a different construction of 
the section from what appears from the clear 
words of it. But the mode of valuation is a 
matter which comes up for consideration at the 
time of actual valuation. It does not offer any 
insuperable difficulty for considering the inter¬ 
pretation of the words of the sub-clause. 

(11) Another consideration put before the Court 
by Mr. Banerjee is that there may have to be 
two valuations of the same “premises" at two 
different times, namely, one after the entire con¬ 
struction Is completed and the other when the 
entire construction is not completed as in the 
present case. Theoretically also I do not see why 
this need be so. because “proportion" referred to 
in the proviso may be proportion of the costs of 
construction and if the costs of construction of 
the “premises” are previously ascertained by 
proper method of valuation, there need be no 
difficulty when the costs of construction of the 
entire building also are known. The costs of 
construction of the entire building need not alter 
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the cost of construction of the portion which was 
previously valued. On the other hand, that may 
lorm the standard with reference to which the 
cost of construction of rest of the building when 
completed may be determined for the purpose 
of the fixation of rent, on the basis of cost of 
construction of the entire building. 

Even if there arise any question of re-fixation, 
I do not see there is anything to prevent the 
same from being done in a proper case under the 
Rent Control Act, ior the very simple reason that 
the decision of a Rent Controller is not res judi¬ 
cata. It is not a Court, Secondly if the re-fixa¬ 
tion has to take place because a statutory provi¬ 
sion, giving a right to a person then first comes 
into operation i.e., the right arises at that time, 
there is nothing in law to prevent that fresh right 
being given effect to. It is not a sound argument 
to say that before the right has actually arisen 
something else had been done. None of the con¬ 
siderations urged by Mr. Banerjee show that cases 
of “premises” consisting of part of an unfinished 
building still under construction are not to be a 
subjectrmatter of the main body of S. 9(l)(f) for 
the purpose of fixation of rent. Tnerefore, in the 1 
third class of cases which we have been con-] 
sidering, namely, where the entire construction is. 
not yet completed but separate portions of such 
unfinished building are being let out to separate 
tenants, S. 9(l)(f) will apply, but not the proviso. 

(12) The learned Small Cause Court Judge was, 
therefore, right in his decision and the Rules are 
discharged with costs. 

B/R.G.D. Rules discharged. 
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SINHA J. 

Panmal Lodha and another v. Omraomal 
Lodha and others. 

O. O. in Matter No. 867A of 1934, D/- 5-8- 
1952. 

(a) Accounts — Liability to account — 
Facts which must exist to impose obligation 
to account. 

The following facts must exist to impose 
an obligation to account: (1) The person 
upon whom such an obligation is sought to 
be imposed (the obligor) must have re¬ 
ceived some property not his own. (2) The 
person seeking to impose the obligation 
(the obligee) must be the owner of the 
property in respect of which the obligation 
is sought to be imposed. (3) The obligor 
must not have received the property as 
mere bailee. (4) The obligor must have 
received it into his possession and control. 
(5) There must be a fiduciary relation bet¬ 
ween the obligee and the obligor, or, in 
other words, there must be privity bet¬ 
ween them. (Para 9) 

(b) Accounts — Account — Meaning of. 

The word ‘account* has no definite legal 

meaning. The primary idea of “account 
computatio** is some matter of debit and 
credit and it implies that one is responsi¬ 
ble to another on the score either of con¬ 
tract or some fiduciary relations of a pub¬ 
lic or private nature, created by law or 
otherwise. It is rot necessarily restricted to 
several items, nor is it less an account be¬ 
cause all are by one person against an¬ 
other and not of mutual demands. 

(Para 10) 
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(c) Accounts — Liability to account and 
method of accounting. 

The liability to account must not be 
confused with the method of accounting. 
Just as liability differs, the method of 
accounting also differs. The method or 
mode of accounting may be regulated by 
contract, law or even custom and usage. 

(Para 10) 

(d) Accounts — Suit for — Decree against 
legal representatives of deceased accounting 
party — Mode of accounting by legal repre¬ 
sentative — Burden of proof — Non-produc¬ 
tion of account books — Inference — (Evi¬ 
dence Act (1872), Ss. 101 to 103 and 114). 

A decree for accounts can be asked for 
against the legal representative of an ac¬ 
counting party who is dead and the Court 
is quite competent to pass a decree order¬ 
ing the legal representative to render ac¬ 
counts. 16 Ind Cas 742 (Cal), Dissent from. 

(Para 20) 

The mode of accounting by such a legal 
representative is not the same as the origi¬ 
nal accounting party. So where a decree 
for accounts has been made against a legal 
representative of the original accounting 
party, the position in law is as follows : 
(a) The legal representative must pro¬ 
duce all the books of accounts, docu¬ 
ments and vouchers kept by the deceased 
accounting party, (b) He cannot however 
be compelled to explain or vouch for 
them. But if he is able to explain the 
account or any part thereof or vouch for 
the account or any part thereof, he must 
do so. (c) If the legal representative 
does not produce the books of accounts, 
vouchers or documents relating to the 
transactions, or produces only a part, the 
Court will be at liberty to investigate 
and find out whether he is withholding 
the same, and in the event of a finding 
to that effect, draw such inferences as it 
thinks proper, (d) If the books, docu- 
ments and vouchers are produced, the 
plaintiff will be at liberty to prove that 
they are not the proper books, documents 
or vouchers or that the contents thereof 
are not correct, or that the items are not 
true. The onus would be upon him. In 
such a case, the legal representative can 
challenge if he so chooses, 
te; it the books, documents and vouchers 
are not produced (either wholly or in 
part), the plaintiff will be at liberty to 
prove by secondary evidence or other 
^f t n n c ® as to what he claims the dead 

Dended tU -lnH P ^ ty k°i haVe realised or ex- 
fortKliSi1hl h i ba , lance P^able by him, 
M l k the ] e Sal representative will be 

tl l e . e 2 ter \t of the assets of the de- 

hlS u ands ’ The onus of doin 8 so 

t^tivA u,n?°u llm , and l e Sal represen- 

... deSf in in have the nght t0 adduce evi¬ 
dence in answer. (Para 20) 

s. A n4°N E 9 Vidence Act> Ss * 101 to 103 N * 34 

(e) Evidence Act (1872), Ss 101 to ins _ 

P^S^TvTeS* 4 f ° r acc 4 0 “ nts — Accounts 

re P rese “^ve of deceased 

— p # a ty T Genuineness 0 f accounts 

Burden of proof — (Accounts). 

for Th a^m?n£° Presumption that in a suit 
,®^° unts the accounts produced by 
the legal representative, as being that of 
the deceased accounting party, are either 
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genuine or correct. But since the original 
accounting party is r.ot available, they 
must be treated as ‘prima facie’ the ac¬ 
counts of the deceased, and it would be 
for the plaintiff to prove that they are not 
genuine or correct. (Para 20) 

Aimo: Evidence Act, Ss. 101 to 103 N. 34. 

R. Goho, for Receiver, Special Referee and 
Commissioner of Partition; Sankar Banerjea 
wan B. K, Ghosh and S. K. Acharya, for 
Sobhagmal Lodha; A. C. Bhabra, for Mano- 
mohan Lai Lodha; Bibhu Choudhury, for Ban- 
warilal. 

REEEREXCES: Courtwise/Chronological/ Paras 
(82) 2 All WN 6 11 

(1000) 22 All 332: (1900 All WN 98) 11 

( 09) 31 All 429: (2 Ind Cas 118) 17 

2 All HCR 103 11 

10 WR 59 (Cal) 10, 14, 18 

11 WR 76: (2 Beng LR AC 139) 13 

7 Cal 627 10, 15 

32 Cal 719: (1 Cal LJ 232) 11, 18 

17 Cal WN 5: (10 Ind Cas 742) 11, 18, 20 

„ 16 Ind Cas 414: 10 Cal WN 1042 18 

(’47) 51 Cal WN 157: (AIR 1948 Cal 19) 4, 18 

(’ 80 ) 1880 Pun R 90 16 

('ll) 1911 Pun LR 78: (9 Ind Cas 591) 

(’29) AIR 1929 Lah 362: (117 Ind Cas 233) 
('23) AIR 1923 Pat 259: (71 Ind Cas 916) 
(’35) 13 Rang 385: (AIR 1936 Rang 17) 

(1889) 40 Ch D 543: (60 LT 798) 

(1669) 22 ER 726: (1 Chan Cas 127) 

(1674) 23 ER 68 

ORDER: Tnis is an application by the defen¬ 
dant Sobhagmal Loblia for several reliefs the most 
important being a direction upon the Special 
Releree to make a special Report. A few facts 
must be stated in order to appreciate how the 
question of a special Report arises. 

(2» The suit was instituted in May 1934 by 
Kanmull Lodha father of the present plaintiffs, 
for partition of what is known as the Lodha 
Estate. There are numerous parties to this suit, 
but they may be divided into three groups, namely 
the Sujanmull group, the Samirmal group and 
the Umedmull group. The petitioner Is the 
grandson of Umedmull and the son of Abhey- 
mull who was the adopted son of Umedmull. 
The Lodha family carried on about seventeen 
different businesses in all parts of India and the 
books of accounts number more than two 
thousand. 

(3) On 16th May 1940, a preliminary decree for 
partition was made by Ameer Ali J. and various 
accounts and enquiries were ordered. An account 
was ordered to be taken of what was due from 
one party to another and an enquiry was ordered 
as to who was the accounting party. By an 
order dated 22nd December 1943, Ral Sahcb U. N. 
Maltra since deceased was appointed the Com¬ 
missioner of Partition and Special Referee. The 
late Rai Sahib who was an accountant, prepared 
balance sheets of the various business and ab¬ 
stract accounts. These are in the English lan- 

n!!?fi e ^ run 20 typed volumes. Unfortu- 
nately however the Rai Sahib died before he 

c° ald . c °m p ete his labour and by an order dated 
March 17, 19o0, Mr. A. N. Bose, Barrister-at-Law 
aFSSH Commissioner, of Partition and 

entered ft The , present Special Referee 
rnntf a 1 t the enqulr y as to who was the ac- 

5950 thn &, By , his flndin * da teci 11th jSy 
1950, the Special Referee held as follows:— 

I therefore find that between 1898 and 

»» Seth Umedmal Lodha managed 

p h ®J° Int businesses and estate- of the Lodha*. 

Between December 5. 1923 and July 30. 1924 
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Seth Abhaimal Lodha managed the said busi¬ 
nesses and estates. And between July 31, 1924 
and February 1935 (i.e. till the appointment of 
the Receiver) Seth Biradhmal Lodha managed 
the said businesses and estate . Accor¬ 

dingly Seth Umedmal Lodha, Seth Abhaimal 
Lodha and Seth Biradhmal Lodha are the 
accounting parties for the respective periods 
of their management as stated above and Seth 
Sobhagmal Lodha and Seth Umraomal Lodha 
as their successors in interest are liable to 
render accounts." 

On 10th July 1950, the Special Referee directed 
the accounting parties to file the accounts for 
the respective periods mentioned above. On 14th 
August 1950, Mr. I. P. Mukherjee appeared on 
behalf of the petitioner and argued that his 
client Sobhagmal was an accounting party only 
in the sense of being the legal representative of 
the deceased accounting parties and was not 
under the same obligation to render accounts as 
the original accounting parties who were dead. 
According to learned Counsel, his client was not 
called upon to file any accounts except as to 
that portion of which he had personal knowledge. 
If any claim was made by any party against his 
predecessors, an answer would be provided by pro¬ 
ducing the books of accounts which could then 
be inspected by the others. 

(4) In answer to this contention it was argued 
that the decree passed in this suit did not con¬ 
template any such mode of accounting and So¬ 
bhagmal would have to produce the account books 
(Which are already in possession of the Receiver) 
and vouch for each item. Both parties relied upon 
a Bench decision of this Court. — *Brij Kishore 
v. Sm. Nazuk Bai\ 51 Cal WN 157 at p. 170. 

(5) In his reply, learned counsel for Sobhag¬ 
mal pointed out (56th meeting) that he had no 
quarrel with the preliminary decree or with the 
findings of the Special Referee by which Abhey- 
mal or Umedmull were found to be accounting 
parties. According to him. Sobhagmal's duties 
were to have the books of accounts produced and 
t<3 vouch for such items as it was possible for him 
to vouch and if he could not vouch, the other 
side might call upon the Court to draw such 
adverse conclusion as the Court thought proper 
under S. 114 of the Evidence Act. On 11th Sep¬ 
tember 1950, Mr. Deb appearing on behalf of 
Sobhagmal stated as follows 

"Without prejudice to the contentions of mv 
client as already submitted and recorded in the 
minutes, my client is agreeable to file accounts 
as directed under the decree." 

(6) After this, a statement of fact was filed 
by Sobhagmal which consists of a number of 
balance sheets covering the period of accounting. 
The other parties have filed counter statements. 
Either side accuses the other of not having com¬ 
plied with the directions of the Special Referee. 
Sobhagmal's state of fact is attacked as not being 
a state of fact at all. The counter statements are 
attacked as being so vague and general that no 
issues can be raised. In other words, U\e account¬ 
ing party complains that he is quite unable to 
gather as to what is objected to or what is ac¬ 
cepted as correct. 

(7> The events that have happened subsequ¬ 
ently make somewhat painful reading. There was 
a bereavement in the family of one of the soli¬ 
citors necessitating an adjournment. It seems 
that starting with this, a great deal of misunder¬ 
standing has ensued, some hard words said and 
■some disagreeable things have crept into the 
record. It would be a waste of my time to try and 
apportion the blame. It is sufficient to say that 


the Special Referee was perhaps a little precipitate 
in holding that Sobhagmal had refused to render 
accounts and that he would report accordingly 
On the other hand, I cannot say that the par¬ 
ties have always been very helpful to the Spe¬ 
cial Referee. In ray opinion, the offer of Sobhag¬ 
mal to file accounts without prejudice to his 
contentions was somewhat meaningless. I can 
understand the stand taken by his counsel Mr 
Mukherjee, but Mr. Deb's offer on behalf of his 
client to file accounts, without the position being 
clarified, inevitably led to confusion. 

All parties appearing before me have assured 
me that they are extremely anxious to have the 
accounting done quickly. If this has always 
been their attitude, I fail to understand why in 
twelve years the accounting cannot even be said 
to have started. I need not further dilate on this 
aspect of the case. All parties are unanimously 
agreed that the finding of the Special Referee that 
Sobhagmal has refused to render accounts, should 
be set aside. I don’t think it is necessary to set 
aside anything. It will be sufficient for me to say 
that upon a consideration of all the facts, it does 
not appear that there has ever been such a refusal 
and the Special Referee will proceed accordingly. 
It is upon this point of the accountability of 
Sobhagmal that a special Report has been asked 
for. The precise points have been indicated in 
Para 18 of the petition. 

(8) I pointed out to the parties appearing before 
me that it would be useless waste of time to 
direct the Special Referee to make a special 
Report and then deal with the point. All the 
parties including the Special Referee are before 
me and I have heard them. It would be much 
better if I gave my decision on the points 
raised. All parties have agreed that I should 
do so now instead of duplicating the proceedings. 

(9) Having heard all the parties, including Mr. 
Goho appearing on behalf of the Special Referee, 

I think that there is a considerable amount of 
misapprehension as regards the precise point that 
arises for determination. There appears also to 
be a confusion between the liability to account 
and the mode of accounting. The following factsi 
must exist to impose an obligation to account: 

(1) The person upon whom such an obligation ■ 
is sought to be imposed (the obligor) rnustl 
have received some property not his own. 

(2) The person seeking to impose the obligation 
(the obligee) must be the owner of the pro¬ 
perty in respect of which the obligation is 
sought to be imposed. 

(3) The obligor must not have received the 1 
property as mere bailee. 

(4) The obligor must have received it into his 
possession and control. 

(5) There must be a fiduciary relation between 
the obligee and the obligor, or in other words 
there must be privity between them. 

The obligation may arise in a variety of ways, 
giving rise to different manner of accounting. 
Thus, it may arise between principal and agent, 
between banker and customer, between mortgagor 
and mortgagee, between partners, between trustee 
and ’cestui que trust’ and so forth. It cannot 
however be said that the manner or mode of 
accounting should be the same in each case. 

(10) Since the legal relationships between the 
parties differ and are not the same, it is not to 
be expected that the liability should also be the 
same. The word ’’Account" has no definite legal 
meaning. The primary idea of "account com- 
putatio" is some matter of debit and credit and 
it implies that one is responsible to another on 
the score either of contract or some fiduciary re-< 
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lations of a public or private nature, created by 
law or otherwise. It is not necessarily restricted 
to several items, nor is it less an account because 
all are by one person against another and not 
of mutual demands. 

But the liability to account must not be con¬ 
tused with the method of accounting. Just as 
inability differs, the method of accounting also 
differs. The method or mode of accounting may 
'be regulated by contract, law or even custom and 
Usage. There cannot be a uniform rule in all 
cases upon such points as to what books of 
accounts should be kept, when they should be 
adjusted, what vouchers shall be kept and so 
forth. It is plain that an account from an agent 
as to what he had purchased for the principal 
cannot be the same as that of a mortgagee in 
possession, accounting for rents which he might 
have realised if he was not negligent. But one 
of the most vexed questions is as to what happens 
when the real accounting party dies. In English 
Common Law, a Bill of Account was sometimes 
thought to be a personal action falling within the 
rule “actio personalis moritur cum persona”. 

But this view is an archaic one, and both in 
England as well as in India it is no longer accept¬ 
ed as a sound one: — ‘Lee v. Sarah Bowler’, (1674) 
23 E. R. 68; — ‘Holstcomb v. Rivers’, (1669) 22 
E. R. 726; — ‘D. K. Cassim & Sons v. Sara Bibi’, 
13 Rang. 385; — ‘Hills v. Shokhee Monee Dossee’, 
10 W. R. 59 (Cal); — 'Lawless v. Calcutta Land¬ 
ing and Shipping Co., Ltd.’, 7 Cal 627. Section 
306 of the Indian Succession Act lays down that 
all demands whatsoever against a person and all 
rights to prosecute him survive against his exe¬ 
cutors or administrators except causes of ac¬ 
tion for defamation, assault etc. On this point 
however there is a considerable conflict of autho¬ 
rity in India and I shall now proceed to consider 
this. 

(11) In — ‘Kumeda Charan Bala v. Asutosh 
Chattopadhyaya*, 17 Cal W. N. 5, the plaintiff 
alleged that the father of the infant defendant 
was an agent entrusted with collection of rent. 
He had collected rent, did not account for it and 
died. The plaintiff asked for an account. Sir 
Ashutosh Mukherji said as follows: 

"On behalf of the appellants, it has been argued 
that the liability is personal and the legal repre¬ 
sentatives of the deceased agent cannot be re¬ 
quired to render accounts in the same sense in 
which the agent himself might have been called 
upon to do. A similar question appears to have 
been raised in the case of — ‘Manmathonath v. 
Basant Kumar’, 22 All 332 where it was ruled 
that though a guardian of a ward was liable 
to render accounts of his guardianship, yet 
after his death his representatives could not be 
called upon to render an account in the same 
manner. The same view was adopted in the 

***** wTt'^ ame i hur Tewarl v * Kishan Kumar’, 
6 A anc l~ ‘Pritam Singh v. Mubarik 

Position may 

plainly be defended on principle. 

No doubt as stated in — ‘Shib Chandra v. 
Chandra Narain’, 32 Cal 719 the first duty of 
kto be constantly ready with his 
® nd to be always prepared to explain 
^ t tbem by vouc kers. But it 

rew\ tS S 10 hT ^ at his representatives may be 
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be called upon to do that which does not lie 
within their power, and should not be required 

to attempt the impossible . 

What then is the nature of the remedy of the 
principal against the representative of his 
deceased agent? It does not follow that the 
estate of the agent who has not rendered an 
account escapes all liability in the hands of 
the representative. The remedy of the princi¬ 
pal in* a case of this description is to sue the 
representative for any loss he may have suffered 
by reason of the negligence or misconduct, the 
misfeasance or malfeasance of his agent, in 
other words the suit is not one for accounts 
strictly so-called but a suit for money payable 
to the principal by the representatives of the 

agent out of the assets in their hands . 

....The suit may therefore be deemed as one 
for recovery of the balance, and the onus will 
be upon the plaintiff to establish, with regard 
to each specific sum that he is entitled to re¬ 
cover it.” 

See also — ‘Nuyuf Ali v. Patterson’, 2 All H. C. R. 
103 — 'Concha v. Murietta’, (1889) 40 Ch. D. 543. 

(12) — ‘Rameshwar Singh v. Narendra Nath’, 
AIR 1923 Pat 259 (263) was a case in which the 
plaintiff, the Maharaja of Darbhanga sued the 
legal representative of a pleader who was entrust¬ 
ed with the conduct of all his cases at Madhupura. 
It was held that the defendant as the legal repre¬ 
sentative of his father had no liability to render 
accounts to the plaintiff. It will be observed that 
in this class of cases it has been held that no suit 
lies for accounts against a legal representative. 
The proper frame of such a suit is to claim a 
definite sum of money and the onus is upon the 
plaintiff to prove each item. But there is another 
class of cases which hold that a suit for account 
against the legal representative of a deceased 
accounting party does lie. 

(13) In — 'Kali Krishna v. Mt. Jaggat Tara’, 
11 W. R. 76 (Cal), the plaintiff a Mahajan sued 
the heirs of a deceased ‘Gomastha’ on the allega¬ 
tion that the ‘Gomastha’ had overdrawn moneys 
during his lifetime. Sir Barnes Peacock C. J. said 

“There would be an obligation on the agent to 
render an account of his agency and to account 
for the moneys in question. In using the 
word “account” I use it in its legal sense as 
not confined merely to rendering an account 
of what he has done with the money, but as 
including the payment of any balance which 
might be found due from him upon 
taking the accounts. The agent died before 
he was requested to account for, or to render 
an account of the moneys; and then, I appre¬ 
hend a cause of action accrued against his 
representatives, so far as they had assets, to 
repay to the principal any balance, which upon 
the adjustment of accounts, might appear due 
from the agent.” 

(14) In — ‘Hills v. Shokhee Monee Dassee’, 10 
W. R. 59 (Cal), it was held a cause of action 
accruing against an agent for money received and 
accounts kept, survived after the death of the 
agent. 

(15) In — 'Lawless v. The Calcutta Landing It 
Shipping Co. Ltd’; 7 Cal 627 there were two cross 
suits. The one was brought by the administrator 
of Captain Lawless for arrears of salary and com¬ 
mission due to Captain Lawless before his death 
as manager of the Calcutta Landing and Shipp- 

Company. The other suit was for money for 
which the defendant (the administrator) was 
tuft to have accounted. Wilson J. said 
There is nothing to show that Captain Lawless 
was ever called on to account for those moneys 
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or to account generally. He died on 29th 
August 1877 and his agency terminated. I 
thuirc by his death the company acquired a 
fresh right to have an account rendered by 
his representative, and that right is recognised 
by Art. 89, Sell II, Limitation Act". 

(16) In — ‘Chand Mai v. Kalian Mai*, (1836) 
Pun Re. 96, the principal brought a suit 
against the legal representative ox the deceased 
agent on the allegation that there was a balance 
in favour oi the plaintiff in his account with 
the agent, and he asked for an account. It was 
held that "a principal could obtain an account 
from the son of his agent the agent having died 
without account". It was pointed out that this 
was not in reality a case of suing the legal re¬ 
presentatives of the deceased agent for rendition 
of accounts but that the plaintiff was in sub¬ 
stance asking that an account between him and 
his deceased agent may be taken in Court in 
the presence of the defendants as a step towards 
the decree against the defendants for payment. 

(17) In — Rao Girraj Singh v. Rani Raghubir 
Kunwar', 31 All 429, a manager took moneys 
from the chest of a Purdanaslnn lady and put 
it into his own account. Held that his sons and 
grandsons were liable to pay the balance which 
on taking of accounts might be found due to 
the lady. 

(18) In — ‘Jhapajhanessa Bibee v. Bama Sun- 
dari', 16 Ind Cas 414 (Cal), the suit was against 
the heirs of one Laban Sarkar who acted as the 
agent of the plaintiff and his co-sharers: Sharf- 
ud-din J. said as follows: 

"There can be no doubt that there was a con¬ 
tract between the principal and the agent 
that the latter should render his accounts every 
year to the plaintiffs and their cosharers. 
After the agent’s death the law presumes that 
there is always an implied contract bv which 
the heirs of the deceased agent are bound to 
give an account of whatever they may have 
received from the agent at the time of his 
death". 

In the same case Cox J., said: 

"To hold that when a ’gomostha’ dies all his 
accounts and the money which he may have 
collected can be kept by his legal representa¬ 
tives is impossible. It is argued that the plain¬ 
tiffs ought to ascertain themselves what is due 
to them and sue for that amount. But that 
amount can only be ascertained with accuracy 
by an examination of the accounts kept by 
the 'Gomostha', and there is no reason why 
the legal representatives should be entitled to 
withhold those accounts. A suit for money 
due on an account and a suit for an account 
are really the same thing" 

*Shib Chandra v. Chandra Narain', 32 Cal 
719. 

In “ ‘Prem Das v. Charan Das', AIR 1929 Lah 
362, the suit was brought against a Chela of 
Mahant Sant Ram as his legal representative 
and the plaintiff inter alia asked for rendition 
of account. Aga Haider J., pointed out that 
— ‘Kumeda Bala's case', 17 Cal W. N.. 5 was in 
conflict with the Division Bench case of — 
‘Jhapajhanessa Bibee' 16 Cal W. N. 1042 decided 
a fortnight later. The learned Judge however 
said as follows: 

“After the death of the agent it would be ex¬ 
tremely unjust to call upon his legal represen¬ 
tatives to render an account in the same man¬ 
ner in which the agent would be liable if he 
were alive. The reason is obvious. Some of 
these legal representatives might be ‘purda- 
nashin’ ladies who knew nothing at all about 


the dealings of the deceased agent, others 
might be mfants in arms. In the present case 
wnen the legal representatives of the deceased 
agent is being sued, the burden of proof should 
fail upon the piaimiif who must prove each 
item of the amount which he claims. On the 
other hand, it ls the duty of the legal represen¬ 
tative to place before the Court all the accounts 
in his possession and power which the deceas¬ 
ed agent might have prepared during the period 
oi ins agency." 

In — *Bnj Kishore v. Sm. Nazuk Bai\ 51 Cal 
W. N. 157, the point for consideration was whether 
the liability of an executor to render accounts 
ceased with his death or whether the executor’s 
legal representatives were liable to render 
accounts. Mitter J. in this case tried to reconcile 
’Kumeda Bala’s case and said as follows: 

"Kumeda Charan Bala's case (ibid) also does 
not, in our opinion militate against our view. 
Mookherjee J., nowhere says in his judgment 
that the cause oi action for account against the 
obligor does not survive. All he says is that the 
representative of a deceased agent cannot be 
ordered to render account in ‘the same form as* 
the agent himself.. In any view of the matter we 
prefer to follow the view expressed in our Court 
in-Hill's case' (10VV.R.59 Cal) (ibid) ..‘Kumeda 
Charan Bala's case lays dov.*n the principle that 
a decree of a Court should not direct what is 
impossible to perform, That is a sound principle. 
A trustee should not be ordered by the Court to 
find out at the suit of the ‘cestui quo trust’ a 
valuable heirloom, a historic jewel, for instance, 
which he may have in a fit of anger thrown into 
the bottom of the sea and to restore it to the 
trust. On that principle it may at most be said 
that the legal representative of an agent or other 
person holding a fiduciary character cannot be 
directed by the Court to explain the accounts 
kept by the dead agent or the other person. But 
there is no inherent impossibility in the perform¬ 
ance of the other acts by the legal representative, 
namely, to deliver the account papers and sup¬ 
port them by vouchers, for, the hand of death 
does not remove papers." 

(19) The order so far as accounts were concerned 
was as follows: 

(a) A Commissioner was appointed to take 
accounts. 

(b) The legal representative was directed to file 
within a month the account papers kept by the 
dead accounting party (the executor) together 
with vouchers. 

(c) If the account papers were not filed, the plain¬ 
tiff was granted liberty to adduce secondary 
evidence and/or adduce other ev dence to show 
what sums of money had been realised by the 
dead executors and not paid. 

(d) In that case, the legal representative was al¬ 
lowed to adduce evidence to show that the 
sums alleged by the plaintiff to have been 
realised were not realised or realised and justly 
expended in due course of administration. 

(e) If the account papers or vouchers were not 
produced for the whole period or a part, the 
Court was declared to be at liberty to find 
if they were being withheld and make such 
inferences as were proper. 

In my opinion, the nett result of all these decisions 
may be summarised as follows: 

(20) 1. —‘Kumeda Charan Bala’s case’, (17 Cal 
WN 5). (ibid) and the decisions following it are 
not good law in so far as they hold that no decree 
for accounts can be asked for or passed against 
the legal representative of an accounting party who 
is dead. Such a decree can be asked for, and the 
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.Court is quite competent to pass a decree ordering 
the legal representative to render accounts. 

2. All the decisions are however unanimous on 
the point that the mode oi accounting by such a 
.egai representative is not the same as the 
original accounting party. 

3. Where a decree lor accounts has been made 
against a legal representative oi the original ac¬ 
counting party, the position in law is as loiiows: 

(a) The legal representative must produce all the 
■ books of accounts, documents and vouchers 
I kept by the deceased accounting party. 

(b) He cannot however be compelled to explain 
or vouch for them. But ii he is able to ex¬ 
plain the account or any part thereof or vouch 
lor the account or any part thereof, he must 
do so. 


(c) If the legal representative does not produce 
the books of accounts, vouchers or documents 
relating to the transactions, or produces only 
a part, the Court will be at liberty to investi¬ 
gate and find out whether lie is withholding 
the same, and in the event oi a finding to 
that ettect, draw such inferences as it thinks 
proper. 

(d) If the books, documents and vouchers are pro¬ 
duced, the plaintirt will be at liberty to prove 
that they are not the proper books, documents 
or vouchers or that the contents thereof are 
not correct, or that the items are not true. 
The onus would be upon him. In such a case, 
tlie legal representative can answer the 
challenge if he so chooses. 

(e) If the books, documents and vouchers are 
not produced (either wholly or in part), the 
plaintiff will be at liberty to prove by 
secondary evidence or other evidence as to 
what he claims the dead accounting party to 
have realised or expended and the balance 
payable by him, for which the legal represen¬ 
tative will be liable to the extent of the assets 
of the deceased in his hands. The onus of 
doing so will be upon him and the legal re¬ 
presentative will have the right to adduce evi¬ 
dence in answer. 

I,Hi* mistake to think that the liabiiity consequent 

dpnth nf C t°K ntmg i 111 any way aff ected by the 
£ , e t mp5v th h»°h ? "h accounting party, as account- 
mnrnvl ty hl c y death cannot avoid liability or 

ItTs nof M h aC H C0Unt „ °J make il more sacrosanct. 
to . be denied however that in such a case 

fr&EL* an mdu ' ect way improve his chances 
of ultimate success, by making it immeasurqhlv 

more difficult for the other side to challenge his 
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In a long and complicated accounting the other 

or e »w gh i M? 1 ? ven know what credit!' to charge 
or what debits to allow and be placed in a nosi 
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decree inasmuch as there has already been a de¬ 
cree duelling accounts & tnc Special Keieree has 
lound tnat umedmal and Aoheyinal are tne ac¬ 
counting parties ana Soohagmai snou.d render ac¬ 
counts as then* successors in interest' by wrncii 
I take it he means tneir legal representative. We 
must nut find out as to how ne is to render such 
an account. Tne mode of accounting oy a legal 
representative has been fully discussed auo.e and 
Soohagmai will have to account in the manner 
indicated. It remains for me to consider whether 
wnat has been done or is proposed to be done in 
this case accords with those pnncip.es. 

( 22 ) I have already pointed out that a great deal 
of contusion has been caused by the oner of So- 
bhagmal to file ms statement oi facts without the 
position being Clarified. All that he has done is 
to have a few balance sheets made and file them, 
calling it a statement oi facts. The counter state¬ 
ments have consequently been equally vague. The 
other parties have proceeded upon the footing that 
it was lor Sobnagmal to state each item of ac¬ 
count and to vouch ior the same and in so far 
as ne fails to do it, that item was to be disallowed. 

(23) In my opinion, the whole accounting is pro¬ 
ceeding upon wrong lines and does not accord with 
tne principles of law' enunciated above. Now that 
alter 12 years the accounts have at last begun 
it would be disastrous if it is allowed to proceed 
upon wrong lines. I have therefore tried to as¬ 
certain the views of the parties as to Uie best 
method that should be adopted and there seems 
to be the greatest measure of support for the direc¬ 
tions that I propose to give for tne future conduct 
of the reference. 


uucuivmi nui ue as iouows . 

1. The defendant Sobhagmal Lodha should be 
directed to file a fresh statement of fact contain¬ 
ing the following: 

(a) A statement upon oath as to which portion 
of the account (Between 1898 and July 30 
1924) is within his personal knowledge or 
which he can vouch for. 

(b) Regarding that part which is within his per¬ 
sonal knowledge, or which he can vouch for, 
a statement in detail showing credits and 
debits, grouped under classified headings and 
separately under each year of account 

(ci Regarding that part which is not within his 
personal knowledge or which he cannot vouch 
for, a list of all the books of account, docu¬ 
ments and vouchers relating to the period of 
accounting, which he claims to relate to the 
account for the period of accounting, which 
are or have been in his possession or are in 

hp C interfnf“fn ° f , the Re;eiver - and upon which 

Uie rewtnt 1 n fC y ^ 8S 2l Clng the accounts for 
. relevant period. These should be conve- 

l'n^n y classified and grouped under the head- 
‘ A 01 se P a rate business or undertaking 

count. P t<? y Sh0Wn lulder each year of “c- 

(d) 5„Sf} ern ^ t Whether he acce Pts the balance 
hv th* abstracts of accounts prepared 

nath Mahra ^ f ****** Rat Sahib Uma- 
I d not ' particulars of those items 

he sta tes are incorrect. Where 
the balance sheets of the Rai Sahib are stated 

& med nC Th e e C0ITeC . t balance shect should 
aTie balance sheets already filed will 

buTmort 5 i a part 01 hls statement of facts 
marked ^ "Supplementary and he mav 
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iidS? j ^ tments reUed on. should be shown 
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(f‘ A statement showing the final balance at the 
end of the accounting period. 

2. Upon the statement of fact being filed, the 
said Sobhagmal Lodha should be directed to make 
over to the Special Referee all books, documents 
and vouchers in his possession. They should be dis¬ 
tinctively marked. 

3. The Special Referee will take steps to separate 
from the rest of the books, documents and vouchers 
in the possession of the Receiver either at Ajmere 
or elsewhere, the books, documents and vouchers 
stated under heading 1(c) of the statement of 
facts as being in the possession of the Receiver, 
and have them distinctively marked. 

4. All such books, documents and vouchers bet¬ 
ween the years 1898 and 1904 should be brought 
down to Calcutta, unless they are already in 
Calcutta. 

5. All parties should he afforded inspection of 
these, books, vouchers and documents. 

6. After inspection, the parties, other than So¬ 
bhagmal Lodha, should file counter statements of 
fact containing the following: 

(a) . Whether he disputes any of the statements 

in the statement of fact under headings 1 (a) 
and (c). If it is alleged that Sobhagmal has 
or ought to have personal knowledge of any 
period not admitted by him, then particulars 
of such period. If it is alleged that he has 
or ought to have in his possession any books, 
documents or vouchers not disclosed by him. 
or that he is withholding the same, then 
particulars of such allegation. 

(b) ' The items of credit or debit not accepted as 

correct in the statement made under 1(b), se¬ 
tting out the correct figures, as also omissions. 

(cf The items of credit or debit not accepted as 
’ correct in the books of account as disclosed 
in the statement under 1 (c), setting out the 
correct figures. If any amount is not credited 
which should have been credited or debited 
which should not have been justly debited, 
the. particulars thereof. For purposes of such 
a statement, the party will be at liberty, if 
he so wishes, to deal with the balance sheets 
prepared by Rai Sahib and admitted in the 
statement of facts under 1 (d), or where not 
admitted the balance sheet prepared by So¬ 
bhagmal and forming part of his statement 
of facts or supplementary statement of facts, 
instead of the original account books; provided 
however, that the item challenged shall be 
clearly specified and the grounds of challenge 
indicated, so as to raise an issue thereon. 
Even if the balance sheets are relied on, no 
party shall be precluded from putting forward 
any item in the books, in addition thereto or 
by way of explanation thereof or as showing 
any defect or omission in the balance sheets 
or the statement of facts. 

<d)‘ A statement showing which items in the state¬ 
ment of facts under heading 1(e) are disputed 
and if so the correct figures. 

<e) A statement as to whether he accepts the 
balance sheets and/or abstract accounts pre¬ 
pared by Rai Sahib for the years 1898 to 1904. 
If not, particulars of the items not accepted 
as correct. Such statement will be taken to 
relate only to the correctness of the balance 
sheet and/or abstract accounts ‘as such’, and 
not an admission as to the correctness of the 
items themselves: 

The. counter statement already filed shall be treated 
as “supplementary”. Any party wishing to with¬ 
draw such counter statements and to file an entirely 
fresh one may do so. 


7. Upon the counter statements being filed, the 
Special Referee will proceed to take the accounts 
for the period 1898 to 1904. While the account is 
proceeding, the books, documents and vouchers of 
the next six years shall be brought down and ins¬ 
pection given to the parties in the same manner 
and after inspection further counter statement of 
facts should be directed to be filed for the said 
period. After the accounting for the first six years 
is concluded, the next six years should be taken 
in hand and so on until the whole accounting pe¬ 
riod is covered. In the last counter statement, 
there will be an additional item in answer to item 
1 (f) of the statement of fact, relating to the final 
balance which is claimed against the accounting 
parties and/or their estate. 

8. The onus of proof will be as follows: 

(i) Statement of fact item 1 (b), upon Sobhagmal 
Lodha: 

(ii) Counter statement of fact item 6 (a) (b) (c) 
(d) or as to the final balance — upon the party 
filing the counter statement of fact. 

9. The following time schedule shall be followed: 

(a) For filing statement of facts 1 month from date of 

making this order. 

(b) For separating the books etc. 1 month from date of 

marking them and bringing filing the statement 
them to Calcutta. of facts. 


(c) For giving inspection to the 
parties . 


2 months from the 
date when inspection 
is offered. 


(d) For filing of counter state- 1 mouth from the 

ment of facts. end of the period 

granted for inspec- 
tion. 

(25) The Special Referee will fix the exact dates 
in the presence of the parties at a meeting. The 
accounting will begin a fortnight from the filing 
of the last counter statement of facts, and will pro¬ 
ceed from day to day excepting Saturdays, Sun¬ 
days and Gazetted holidays. 

(26) Liberty is given to the parties as well as 
the Special Referee to maintain the matter upon 
notice by letter to all parties, to make these di¬ 
rections effective. 

(27) As regards making Ajmere the venue of tne 
reference or any part thereof, I reject the prayer. 

(28) I shall now indicate my order as regards the 
various prayers contained in the notice of motion. 

(a) Not necessary. The points upon which a 
special Report is asked for have been dealt 
with in my judgment. 

(b) Directions are contained herein. 

(c) The statement of facts and counter statement 
of facts already filed shall not be rejected 
but shall be dealt with in accordance with 
the directions contained herein. 

(d) The time schedule has been laid down in my 
judgment. The reference shall be held in 
Calcutta and not elsewhere. 

(e) & (f) No direction at present. In case of Un¬ 
due delay, liberty to apply. 

(g) & (h) These prayers cannot be adequately 
dealt with upon the present application. Li¬ 
berty to the parties to make such further 
application as they may be advised, upon 
sufficient materials. 

(i) No longer necessary, in view of the directions 
contained herein. 

(29) The costs of all parties of and incidental to 
the application will be costs in the partition pro¬ 
ceedings and will be paid by the Receiver upon 
being taxed. The Special Referee will get his costs 
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out of the estate taxed as between the attorney 
and client, and pay himself out of the funds in his 
hands. 

(30) The Special Referee to act upon a signed 
copy of the judgment. The attorney for the peti¬ 
tioner undertakes to file a requisition for drawing 
up of the order forthwith. Let the order be drawn 
up expeditiously. 

A/V.R.B. Order accordingly. 
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brought by him under R. 63. Order 21, Civil P. C., 
and is directed against an order of dismissal of 
a claim preferred by him in certain execution 
proceedings. 

(2) To appreciate the points in issue, it will be 
necessary to refer to some of the circumstances 
under which the suit came to be filed. 

(3) One Gopal Chandra Sinha, father of the 
plaintiff who was in possession of extensive proper¬ 
ties leaving a testamentary disposition. There exe¬ 
cutors were named by him. In 1931, the plff. Purna 
Chandra Singha filed a suit in the Original Side 
of this Court against his father’s executors for 
various reliefs, including the administration of the 
estate left by Puma’s mother, for recovery of cer¬ 
tain properties belonging to the latter and some 
other reliefs. This suit v/as decreed in June 1933, 
allowing certain specific claims in favour of the 
plaintiff. Under the decree, further enquiries were 
to be made and certain accounts taken. The 
reference was continued before the Assistant 
Referee in the Original Side of this Court, and 
a report was in due course filed some time later. 
Exceptions were taken to the report as submitted, 
and after the hearing had proceeded, cerain terms 
of compromise were filed and a consent decree 
was passed. The exceptions which were pending 
before the Court were not pressed. The report 
by the Assistant Referee was confirmed. The exe¬ 
cutors defendants became entitled to get the costs 
of that suit, including the reference, from out of 
the estate of Gopal Chandra Singha. The plain¬ 
tiff .Puma was allowed to pay the costs out of 
the estate of his mother Madhabmohini. 

(4) In these litigations, the solicitor who acted 
for the plff. was the defendant in the present 
suit. The defendant is Sarojendra Kumar Dutta 
and he filed a bill of costs in respect of the costs 
incurred by him and also for remuneration due 
to him for the proceedings before the Assistant 
Referee. Objections had been taken, but ultimate¬ 
ly the costs, as settled by the Court, were made 
payable. It is not necessary at this stage to refer 
to the various proceedings which were initiated • 
by the solicitor for getting payment* of the amount 
due. Ultimately, a suit was filed by the solicitor 
in respect of the amount due to him, and that 
suit was numbered 166 of 1945. That suit was 
decreed. The decree was transferred to the court 

x/ 1 on ® u *? rdina te ^dge at Alipore. and premises 
No. 99/1, Karaya Road, were attached as the per¬ 
sonal property of Puma. It may be stated that 
the decree which was obtained by the solicitor 
against Purna was in his personal capacity as also 

cnrh d ?ff n ^ rat01 f , the estate of his mother. On 
atta £ hmen t b ? in & made, claim was put for- 

rlSmS \ h A capaclt y as trustee. It was 
claimed that he had created a trust in respect 

t^nlS er y and lt could not be attached as 
ht £ propert J of hls - This claim was dis- 
exec ? tin S Court on the finding that 
the property was in possession of Purna in his 
personal capacity and not qua trustee. The dues- 

hZn? had been raSd duringThe 

heaimg of the claim case by the decree holder 
were not gone Into because of the scone of an 
enquiry under Order 21 R. 58. Civil P C 

J*" afte . r decision that the plaintiff 
pertv 1 to Eho f ° r declaration that the pro- 
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Puma Chandra Singha, Plaintiff-Appellant 
v. Sarojendra Kumar Dutta. Defendant-Res¬ 
pondent. 

A.F.O.D. No. 180 of 1950, D/- 16-7-1951. 

(a) Evidence Act (1872), S. 115 — Both 

parties proceeding on certain footing — They 
cannot subsequently change their case — 
(Civil P. C. (1908), O. 6, R. 2). (Para 9) 

Anno: Evid. Act, S. 115 N. 24; Civil P. C., 
O. 6 R. 2 N. 9. 

(b) T. P. Act (1882), S. 53 — Applicability. 
To attract the provisions of S. 53, it 

must proceed on the footing that title has 
passed. It is not open to a party to say 
that the provisions of S. 53 are attracted 
where the document under which the title 
is alleged to have passed itself or the tran¬ 
saction was a sham one. (Para 11) 

Ahno: T. P. Act, S. 53 N. 2. 

(c) T. P. Act (1882), S. 53 — Objection of 
debtor or his assignee in claim case overruled 
™ declaratory suit by him under O. 21, R. 63, 

•* vd IT Suit not in representative capa- 
A- Creator can base his defence under 
Suit . by p against executors of father’s 
estate decreed — Executors putting P in pos¬ 
session of some properties — Other property 

s’.Ht’Y 10 e m0t w e M of ^ as beIon 8 ln e to her — 
by * s ? li £ lt ® r . of p . for cost incurred by 
him on Ps behalf in suit — P creating trust 

Dutti^r P hS , ^ th knowledge of S.’s cost — S 
nertv ^H^i£!. Cree £ p , cost in execution - Pro- 
?y a ® hcd — Defence by P that property 

?ut?on t o t f St ri^T rty not attac hable in efe 
p.® dec ree passed personally against P 

P s cIa *™ rejected —• Suit by P under O 21, 

^ SisTd ^?en n ?f Si# 8 under 4 S - 53 held could 
oe^raosed even if suit was not a representative 

Anno; T. P. Act, S. 53 N. 14. ^ 

8&fsf flsJsir Gup,a 4 Jaiis ^ 

m S^^“> cal/pa « 

“-s 

hi QX 5? (AIR 1934 All 155 FB) 44 
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the plaint that tills property originally belonged 
to the estate of the plaintiff’s father Gopai Chan¬ 
dra Singh a, and under the will, the plaintiff was 
entitled to a monthly allowance of Rs. 250/-; the 
executors had not paid the amount and a large 
arrear had accumulated. In lieu of his right to 
claim maintenance from ins fathers estate, the 
surviving executor, Dhirendra Nath Gnose had 
made over possession of 99/1 Karaya Road to 
Purna. It was maintained that he had been from 
that date in possession of the property as a trustee 
and the proceeds were being utilised for the pur¬ 
pose of the trust. After the creation of such 
trust, the premises had been requisitioned by the 
Government, and under an agreement entered into 
between Purna as trustee and the Government, 
compensation was being paid to him. The attach¬ 
ment which had been effected in execution case 
No. 38 of 1947 by the Subordinate Judge at Alipore, 
was therefore, illegal. Reliefs, as already stated, 
were therefore claimed in the present suit. 

(6) The defence, as raised, referred to some of 
the earlier history of the dispute between the 
plaintiff and the defendant, the solicitor. It was 
urged that the plaintiff had attempted to create 
a deed of trust, which was illusory and vague 
and was in effect a void transaction. Reference 
was made also in connection with such allegation 
that it was a colourable and fraudulent transac¬ 
tion intended to defraud the just claims of the 
creditors of Purna, including the defendant. It 
will be necessary hereafter to refer in greater de¬ 
tail to the character of this defence as an objec¬ 
tion has been raised on behalf of the plaintiff- 
appellant about the scope of the present suit, and 
whether the defendant is entitled to raise a de¬ 
fence founded on s. 53, Transfer of Property Act. 
It was claimed that the defendant was entitled 
to treat the property as still being the property 
of Purna held personally and the attachment 
effected the executing Court had been legally and 
properly made. 

(7) Various issues were raised and the learned 
Subordinate Judge has dismissed the suit holding 
against the plaintiff in respect of the material 
Issues. 

(8) The first point which arises for decision is 
on objection raised by the defendant about the 
maintainability of the suit. It is pointed out that 
the property originally belonged to the estate of 
Gopai Chandra Sinha. A decree was obtained 
by Purna against the executors, and it was ad¬ 
mitted that certain amount was due to Purna 
from the estate of Gopai. It was also admitted 
that maintenance at the rate ef Rs. 250/- per 
mensem was payable from out of the father's 
estate to Purna. In lieu of the total amount which 
became due to Puma, the surviving executor 
Dhirendra Nath Ghosc put Puma in possession 
of 99/1 Karaya Road. The letter which was 
written by Dhirendra as executor to Purna is Ex. 
3 in the case. The material portion of the letter 
was in the following terms: 

•'I also make over to you the premises No. 99/1 
Karaya Road, on receipt of the sum Rs. 5937- 
in terms of my solicitor's letter of date to you 
in full settlement of your maintenance claim 
for Rs. 30,000/-. We also put it on record that 
the Estate's claim against you for the sum of 
Rs. 3648/- is also adjusted by the aforesaid ar¬ 
rangement and the Estate shall have no further 

claim in respect of the said claim. As 

regards premises No. 99/1, Karaya Road, I shall 
execute a conveyance of the same in your name 
or in the name of ycur nominee at your ex¬ 
penses". 


t9) It is an admitted fact that no conveyance 
was actually executed as it was covenanted by 
the executor in the last sentence quoted above 
On behalf of the defendant, it is contended that 
the plaintiff is not entitled to maintain the pre¬ 
sent suit for a declaration of his title in respect 
of the property as the title had not passed 
from the executor to Purna. It will not be neces¬ 
sary for us to deal specifically and in detail with 
the legal implication of a defence of this nature 
and whether such a defence is at all well founded 
for the simple reason that the defendant himself 
has attached this particular property on the basis 
that it is the personal property of the judgment- 
debtor. The plaintiff also purported to execute 
a deed of trust, referred to already, on the 23-9- 
1943, on the footing that title had passed from 
the executors in his favour when he was put in 
possession of the said property in pursuance of 
the letter from the executor, dated 24-3-1943 (Ext. 
3>. It is not permissible for the parties to blow 
hot and cold at the same time. When both the 
parties have proceeded cn the footing that the 
property is the property of Purna, it is not neces¬ 
sary at this stage and in these proceedings to 1 
enter into a discussion on the legal effect and im¬ 
plication of the delivery of possession of the pro¬ 
perty in pursuance of the letter, dated 24-3-1943.' 
This objection raised on behalf of the defendant 
must, therefore, be disallowed. 

GO) The next question which arises for consi¬ 
deration is whether the deed of trust purported 
to have been executed on 28-9-1943, was a real 
transaction or a sham transaction. 

(11) It is now well settled that if objection is 
raised founded on S. 53, Transfer of Property Act, 
such objection is distinct and separate from the 
defence referred to above. As it has been observ¬ 
ed bv Sir Lawrence Jenkins in — 'Mina Kumari 
v. Bijoy Singh*, 44 Ind. App. 72, (P. C.) to attract 
the provisions of S. 53, Transfer of Property Act. 
It must proceed on the footing that title has pass¬ 
ed, but the document under which the title has 
passed is a voidable one. It is not open to a 
party to say that the provisions of section 53 are 
attracted as the document itself or the transac¬ 
tion was a sham one. The question whether S. 
53, Transfer of Property Act, would be attracted 
in the present case or not, whether such a de¬ 
fence had actually been raised by the defendant, 
and even if raised, such defence was available to 
him or not. would be an alternative claim which 
would be considered at the proper place later on. 
At this stage all that we are required to consi¬ 
der is whether the transaction itself was a real 
one or not. 

(12) The suit out of which the present appeal 
arises is one under Rule 63, Order 21, Civil P. C. 
On the question whether the transaction was a 
real transaction or not the onus is upon the plain¬ 
tiff to show that it was so. 

(13) We have therefore, to consider the evidence 
on the record to find out whether the plaintiff 
has discharged the onus which lies upon him. 

(14) Mr. Gupta appearing on behalf of the plain¬ 
tiff appellant referred to certain circumstances 
under which he claimed that the real nature and 
character of the transaction became apparent. To 
show that the deed of trust was a real transfer 
from the individual to a trustee, it was pointed 
out ( 1 ) that this was an irrevocable trust with¬ 
out any possibility of the property reversing back 
to family of the trustor; (2) that although Puma 
had his wife and sons, the trustees to succeed him 
were not any one of them, but was the Official 
Trustee of Bengal (3) the purposes for which the 
trust had been created were such as others could 
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enforce the provisions of the trust, if payments 
were not made to outsiders, as laid down in the 
deed of trust; and (4) that the property in ques¬ 
tion was taken ill lieu of the right oi mainte¬ 
nance which Purna had against his father's 
estate, if he did not want to make a real trust 
of the estate he would not have taken the pro¬ 
perty in lieu of the unattachable right of main¬ 
tenance which he had. 

(15) As regards the irrevocable nature of the 
trust, as shown from the deed itself, there is not 
much force in it. That by itself will not be able 
to give any indication as to whether the trustor 
really intended the document to be a real one. 

(16) As regards the mentioning of the Official 
Trustee of Bengal as the next trustee, it is to be 
noticed that the requisites under the Official Trus¬ 
tees Act were not duly followed. Under sections 
7 and 8 of the Official Trustees Act, the Official 
Trustee is not entitled, in the first place, to ac¬ 
cept any religious trust, and secondly, without 
the consent of the Official Trustee he cannot be 
appointed as a trustee, such consent being recit¬ 
ed in the deed itself. There is no evidence on 
the record and no attempt was even made to sug¬ 
gest that the Official Trustee had even been con¬ 
sulted, far less his consent taken before he was 
mentioned as the succeeding trustee of the sett¬ 
lor. The mention of the Official Trustee, as it 
appears in the circumstances of the present case 
was merely an eye-wash for the purpose of draw¬ 
ing a picture which did not correctly answer or 
reproduce what the real intention of the settlor 
was. 

(17) About the purpose of the trust, it cannot 
be appreciated if and how, at least, so long as 
the settlor continues to be the sole trustee, 
that the terms of the trust can be enforced if the 
said settlor refuses or neglects to carry out the 
terms of the trust during the period of his ma¬ 
nagement. So the particular objects which are 
mentioned in the deed of trust are such as they 
become well neigh impossible for an outsider a 
member of the public, to call for accounts or’ to 

l t he , tr I! s f is bein 8 managed or whe- 
* b , r ™ e < t s ?. is bein 5 properly conducted or 

whir-h H. quite , ai ?P ar£ i nt from the manner in 
f P! s in the deed of trust are put that 

tniftp?»ho°h the abs ° Iute discretion of the sole 
dSe hnJr »h aPPenS to , be the settlor himself to 
whnm iu mon ! y ls t0 be distributed and to 
whom and when and under what circumstances. 

♦nff'JSS! other , point urgcd ^ support of the 
“ tben 8 a , real one need not engage our atfen- 

Sch fi? tX f ° r l0 ,1 g - ? iat is an argument 
J f to be considered when the defence 

sfiSed Act, is con- 

whon \ 0 su 2 g estl on that at the time 

propcrtS SffidT 

C* s-s -g-V 

estote P hut rt h a J h . Ch b f longed to his mother’s 
S?r's exeentl, 2, in l . he Possession of his 
P,i«v5 S i e * ecutors * Possession was delivered to 

Sto^on n 2« n ^43 0f A h p e J ett H er ?? ltten by the Me- 

on 28-9-1A47 » deed of trust was executed 
whether 1 at th^timi ™t a *?w tter consideration 
or^ when the^ deS ^ P* Property was taken ’ 


will also be a matter for consideration along with 
the present one when we deal with the provisions 
of section 53, Transfer ol Property Act. It may 
be stated at this stage that the bill of costs had 
already been filed bclore the deed ol trust was 
executed, and the ignorance which was feigned 
about the proceedings in the High Court lor the 
realization of costs which were claimed against 
Purna has been found out not to be substantiated, 
and on the other hand, he has been found to have 
been cognisant ol these proceedings and might 
have been preparing hlrnself for the ultimate 
eventuality. 

(19i It is not necessary for us to consider the 
other points which have been referred to by the 
learned Subordinate Judge in connection with the 
enquiry as to the real nature of the transaction 
evidenced by the alleged deed of trust. Whether 
Purna was of a religious disposition or not, or 
whether he was giving charities to others from 
before the trust or not is not strictly relevant for 
the enquiry which is now before us. 

(20) Reference must, however, be made to the 
evidence which was led by the plaintiff with the 
help of account papers which had been maintain¬ 
ed by him personally to show the disposal of the 
income from the alleged trust property. We may 
say at once that the accounts as produced are all 
in his handwriting and before the Court can rea¬ 
sonably rely upon such accounts, they should be 
supported by strong evidence adduced from other 
sources. An attempt was made in this direction 
by calling some of the persons who had received 
assistance from the trust estate as alleged by the 
plaintiff. Only two persons were examined 
amongst the many who had been called. One is 

No - 4 Sasibala Dey and the other 
is plaintiff s witness No. 7 Elekeshi Addv. It is 

not explained why some or other of tlie other 
alleged recipients were not called. The two per- 
hav « bccn examined have also on some 
f? 1 Points contradicted the plaintiff. Cer¬ 
tain items of heip alleged to have been given ac- 

«? ”«her of the wftaS aw 

“ d ' do " ot find a place in the accounts as 
produced. On the other hand, supporting 
touchers, whether of Calcutta or of Banaras ah 

rrtaintifT t0 H be \ n ,he Possession of’the 

plaintiff aie not produced. It is not necessary to 

or other* person of the' iSlSfof outlide''but*“the 
real question here is whether the income whl?h 
v.as accruing from the alleged trust was not hid¬ 
ing appropriated by the plaintiff hutwoek < b 
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for which the properly was held was being stal¬ 
ed differently. No doubt when the agreement was 
executed with the Government for the purpose 
of getting compensation when the property was 
under requisition was signed by the plaint iff in 
his capacity as a trustee and no: in his personal 
capacity. No separate banking account was shown 
to have been maintained or wnen heavy sums were 
being received from the land and hirings depart¬ 
ment for the requisitioned property, how and 
when they were kept does not appear from the 
evidence as led. But it appears that when in the 
course of the proceedings which the solicitor had 
initiated in the Original Side of the High Court 
this particular property was attached, an under¬ 
taking was given by the plaintiff that he would 
not deal with the property till the disposal of such 
proceedings. No claim was preferred at this stage 
as one would naturally think would have been the 
normal duty of a trustee when such an attach¬ 
ment was going to be effected. Tne conduct of 
the plaintiff on the present occasion in making 
a claim as soon as the property was attached by 
the Subordinate Judge at Alipore would be the 
natural conduct which one would expect of him 
when the selfsame property was attached for the 
same debt in another Court. On the other hand, 
an undertaking was given that the property would 
not be dealt with. Either he was misleading the 
Court in no: bringing it to the notice of the Court 
and the other side that the property had passed 
out of his hand and was the subject of a trust, 
or the purpose for which the trust was alleged to 
have been created was not the real purpose, and 
the time was not thought opportune to bring to 
the notice of the Court the existence of such an 
alleged trust, it was so near the u-te of the alleged 
trust that it might have been possible to say, as 
it has been possible for the plaintiff to make an 
attempt in the present case which would not have 
been possible had it been made at the earlier stage. 
It is not possible for us and we are not going to 
speculate, but it remains an admitted fact that 
an undertaking was given which has not been ex¬ 
plained in the present case. It is apparent that 
the creation itself of the trust was concealed from 
the Court. 

(23) Reference may in this connection be made 
to certain letters sent by the lawyers on behalf 
of the plaintiff or the solicitor on certain occasions 
where the question about the right of the plain¬ 
tiff in respect of this property was being dealt 
with. In exhibit D. a letter written by B. Mallick. 
pleader for the plaintiff to the Land Acquisition 
Collector on 20-2-1947, about 99 and 99/1 Karaya 
Road, both the properties were described to be 
the properties of Deity of Siva Thakur. Premises 
No. 99 Karaya Road was a property in which the 
title of the plaintiff as shebait was distinct and 
separate from the alleged title of the plaintiff as 
trustee under the alleged trust created by him. 
No attempt was made to differentiate the title of 
one from the other. 

(24) A few months later, on 1-10-1947, Messrs. 
Mukherjee and Biswas, Solicitors of the plaintiff 
were writing to the Land Acquisition Collector 
(Ext. D 2) that both the premises Nos. 99 and 99/1 
Karaya Road were under requisition, but compen¬ 
sation was not being paid regularly, and the letter 
was being written by the Solicitors on behalf of 
Puma Chandra Singh. "Shebait of Sri Sri Iswar 
Shiva Thakur. Hindu Deities situate respectively 
at No. 26A Puddapukur Road and at Benaras.” ' 

(25) On 27-9-1948. Messrs. Mukherjee and Bis¬ 
was are sending another letter to the Land Acqui¬ 
sition Collector as solicitors of the plaintiff (Ext. 
D 1) giving notice that a suit would be filed for 


compensation. It is significant that with 99/1 
Karaya Road is not mentioned 99 Karaya Read 
The description of the title is stated to’ be that 
Puma is suing as trustee to the estate of Sri Sri 
Lakshmi Janardan Jew situate at 25A, Puddapu¬ 
kur Road and of Benaras. A copy of the plaint 
is sen* along with the letter purporting to be a 
notice under section 80, Civil P. C. The plaint 
was drawn up by an Advocate of this Court. 

(26) Puma when he was deposing during the 
claim proceedings in the Court of the Subordi¬ 
nate Judge at Alipore on 27-9-1948, the deposition 
being marked as Exhibit K in the present case 
was confronted with these contradictory positions 
taken up by him or on his behalf at different 
stages. All that he could say was that it was not 
true that he had given instructions to his solici¬ 
tors to write to the Land Acquisition Collector 
that he was the shebait in respect of 99/1 Karaya 
Road. He also had not given instructions to B. 
Mallick, to state as had been mentioned in his 
letter referred to above. It is significant that it 
was, however, stated by Puma before the Court, 

“I did not also give instructions to Mr. B. C. 
Mallick, pleader to say that I was Shebait of 
premises No. 99/1 Karaya Read. When I got 
a copy of the notice under S. 80, Civil P. C., 
I at once asked the solicitors to rectify the 
mistake.” 

No attempt was made in the present suit to 
call the records from the solicitors, Messrs. 
Mukherjee & Biswas to show what instructions had 
been given by the plaintiff or on his behalf, and 
how such a contradictor}* instruction could be 
given and why no assertion of the plaintiff's title 
as trustee was made at any stage during all these 
proceedings. 

(27) Mr. Gupta appearing on behalf of the 
plaintiff-appellant attempted to explain that this 
might have been a case of mistake but it is incon¬ 
ceivable how there can be successive mistake not 
of the same nature, but of different types and 
mistakes committed by lawyers and solicitors who 
can only be reasonably be expected to act on 
instructions received from the client. Unless there 
be any specific explanation as to how these things 
happened, the conclusion is irresistible that such 
contradictor}* positions had been taken up by 
Puma himself for reasons which it is not possible 
to define specifically at this stage. There is only 
one conclusion to which one is drawn, and that 
is that Puma was not serious when he executed 
the alleged deed of trust. It was a sham tran¬ 
saction. and it cannot be regarded as having any 
legal effect. We therefore agree with the learned 
Subordinate Judge with the conclusion reached 
on this point. 

(28) The conclusion'reached by us is sufficient 
to dispose of the plaintiff's claim In the present 
suit, but in view of the grounds taken in the 
Lower Court and the arguments before us in this 
Court, we should also advert to the alternative 
prayer which had been made and the defence 
which had been raised by the defendant. This 
alternative defence is based upon S. 53, Transfer 
of Property Act. 

i29) Mr. Gupta on behalf of the plaintiff-appel- 
lant contends that this defence under S. 53, Tra¬ 
nsfer of Property Act, is not available to the 
defendant as such a defence had not been raised 
and in the form in which it ought to have been 
raised in the pleadings. Such a defence was not 
raised specifically in the Issues as well. 

(30) The defence is made in the following 
passage in paragraph 4 of the written statement: 
“With reference to paragraphs 2 and 3 of the 
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plaint this defendant denies that Puma Chandra 
Singha was or is of ‘religious and charitable 
bent of mind’. His father did not bequeath 
any property to him as will appear from his 
Will inter alia because he had become an insol¬ 
vent and had ‘already wasted a great deal 
of money’. This defendant is net aware if any 
and what other personal income the said P. C. 
Singha has or had at the time of execution of 
the alleged Trust Deed and he puts the plaintiff 
to strict proof thereof. In fact shortly prior 
thereto the said Puma Chandra Singha in order 
to defraud and defeat the claims of the defen¬ 
dant sold at an undervalue the premises No. 
25, Puddopukur Road and No. 14, Madhub 
Chatterjee Lane (which he got through the 
exertions and as a fruit of the labour and 
partly of the money of the defendant). This 
defendant states that the said Purna Chandra 
Singha had no right to create a trust of the 
said property and that the terms and objects 
of the alleged trust are illusory, vague and un¬ 
certain and impossible of performance at any 
rate after the death of the said Purna Chandra 
Singha and that the same was in respect of 
certain class of persons of Bhowanipur and not 
specifically of Bhowanipur as alleged. Further 
there has been no transfer or assignment of 
the property in favour of the alleged trustee 
or his successor or any other person whatsoever 
and accordingly the trust is void and other¬ 
wise bad in law and cannot be carried out. This 
defendant further states that the alleged deed 
of trust is also inoperative in law inter alia 
because it is a colourable and fraudulent 
document intended to defraud the just claim 
of the creditors of the said Purna Chandra 
Singha including this defendant and was made 
after the said Puma Chandra Singha realised 
that in spite of his strenuous opposition a very 
large sum amounting to about Rs. 32000/- would 
be due by him as allowed on taxation in respect 
of the defendant’s bill of costs of the reference 
in the said Suit No. 891 of 1931 which was lodged 
on the 22-12-1942, and notice was served on 
him.” 

(31 ) It is pointed out that what the defence 
was; that was not an alternative plea as distinct 
irom the one dependant upon the nature of the 
transaction itself. It Is not contested that the 

fht? ♦h« l 2ISL b ?*! Iiad f by a party on the ground 
that the transaction is a void one is separate and 

hv St lh Ct n r0n ? I th ® ca ? e that ^ transaction is hit 
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will be no injustice done if such definite ana 
alternative defences are considered and a decision 
reached. 

(33j The next question, therefore, which arises 
for our consideration is on the footing that even, 
if the deed of trust was a real and valid transler 
at the time when the document was executed, 
can it be avoided and if so, has it been avoided 
by the defendant as being one intended to defraud 
the just claims of the creditor of Puma? 

(34) In this connection it was argued on behalf 
of the plaintiff appellant that it was not compe¬ 
tent for the defendant to raise this defence in this 
suit as framed. It is urged that whatever might 
have been the legal position under S. 53, Trans¬ 
fer of Property Act, before the amendment of 
1929, such a defence can be raised only in a suit 
which is binding on ail creditors as being a re¬ 
presentative suit. The contention of Mr. Gupta 
was further that even under S. 53 as it stood 
before the amendment of 1929, the earlier view 
expressed in — ‘Subramama Aiyar v. Muthia 
Chettiar,’ 41 Mad 612 (FB) which was subse¬ 
quently overruled by a subsequent Full Bench 
of the same Court in — ‘Ramaswami Chettiar v. 
Mallappa Reddiar’, 43 Mad 760 (FB), was the 
correct view. 

(35) Under S. 53, Transfer of Property Act, as 
it stood before the amendment, there was some 
difference of opinion in some of the Courts as 
to whether a suit brought by a creditor to avoid 
the transfer on the ground that the intention 
was to defeat or delay the creditors or the 
transferees. Such a suit was to be one so framed 
as to be a representative one so as to bind all 
the creditors. With the exception of the case 
—‘Subramania Aiyar v. Muthia Chettiar’, 41 Mad 
612 (FB) all the Courts were unanimous that if 
in a proceeding started by the debtor a defence 
was raised by a creditor that the claim made by 
the debtor or transferee from the same based upon 
a particular transaction which was being ques¬ 
tioned as being hit by S. 53, Transfer of Pro- 
perty Act, such a defence was not barred by 
the suit was not a representative one. This view 
had been expressed by this Court also in — 
•Abdul Kader v. Ali Meah’, 15 Cal LJ G49. Refe¬ 
rence may also be made to an earlier decision 
«qq 1 Ram c f ha "d v. Mathura Chand’, 19 All LJ 
299 In two of the earlier decisions of this Court, 
a plea under S. 53, Transfer of Property Act 
was allowed to be raised without objection bv 
way of defence. Vide - ’Ishan Chunder v Bishu 
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a creditor. No reference is made to a suit by a 
aebtor or a transieree from tne aebtor. It may 
be lor ob/ious reasons that in tne principle wlncn 
was made clear m the remodeiied section in 1929 
no relerence was made to a suit by a aebtor or 
a transieree from him. If one of the many 
creditors brings a suit for declaration that he is 
entitled to proceed against particular property 
belonging to tne debtor so that he may realise hi’s 
dues irom that particular property. Similar suits 
and successive ones may be brought by other dii- 
lerent creditors oi the same deotor in dilferent 
Courts. Such suits would not only be harassing 
ones, but would be unnecessary ones as the ques¬ 
tion whether creditors of a particular person are 
entitled to proceed against specnic property as be¬ 
ing the property of that debtor should ue decided 
one for all and not by successive decisions which 
may be contradictory ones by different Courts. 
The harassment of the debtor should also be 
minimised. 

(33) The position is not such in the case of a 
suit by a debtor or a transferee from a debtor 
in respect of the particular property for a decla¬ 
ration of his title which may be in possession or 
the title of which is being questioned by another 
person. 

<39) Let us take the specifiic facts of the 
present case. The creditor has proceeded against 
a particular property on the footing that that 
property is his debtor’s property. A claim is put 
forward by the debtor or his assignee, and the 
claim is dismissed. On behalf of the debtor a 
suit is filed not for a declaration that this parti¬ 
cular property cannot be attached for a particular 
debt. The other creditors may or may not find 
it necessary to proceed against this property. 
There may or may not be other creditors, and if 
a debtor's suit is to be made maintainable only 
if such a suit is constituted as a representative 
one that would be dragging to the Court all the 
different creditors who may or may not be in¬ 
terested in that particular property which is 
under attachment. As it has been held and has 
been the accepted rule of law in the different 
Courts, a decision in such a suit is not res judi¬ 
cata in subsequent suits so far as the decision 
about the attachability of that particular pro¬ 
perty is concerned. 

(40) In this connection reliance was placed on 
behalf of the plaintiff appellant on — ‘Chutter- 
put Singh v. Maharaj Bahadoor Singh*, 32 Ind 
App 1 (PC) L on a certain expression of opinion 
appearing at page 15. It was contended that an 
Issue whether transfers were or were not liable 
to be set aside at the instance of a transferee from 
the debtor could be raised. Their Lordships 
observed: 

“Such an issue could be raised and such a 

decree could be made only in a suit properly 

constituted for that purpose, and this suit was 

not so constituted either as to parties or 

otherwise/' 

Emphasis was laid on the word “only" used by 
Lord Davey in the sentence quoted above. One 
material fact on which that observation was 
made by the Judicial Committee was however 
overlooked. Few of the relevant facts need only 
be stated to point out that the sentence could not 
be interpreted to mean that no suit could be 
brought by a debtor or a transferee from a debtor 
and that no defence under S. 53 Transfer of 
Property Act, could be raised in such a suit as 
such a suit was not a representative one. 

(41) Some of the properties in that case had 
been mortgaged to certain persons. A second 


A. I. R. 

mortgage was created on his own behalf by one 
of the mortgagors and on behalf of the other 
mortgagor to one Luchmiput. A third mortgage 
by the same to Lachmiput was made, out of the 
consideration of which the second mortgage was 
paid oh. Lachimput was also a transferee of the 
mortgages irom the first mortgagee. The appellant 
claimed his title from Lachmiput. The respon¬ 
dents before the Judicial Committee claimed 
under a subsequent mortgage to one Dhunput 
executed by the same mortgagor who had been 
a party to each one of the three mortgages and 
as executor ot the other mortgagor. A suit was 
brought by Dhunput and his son against Chut- 
terput and the heirs of Lachmiput. The plaint 
narrated many other matters — a purchase by 
Dhunput at sales in execution of certain decrees 
which alleged that Lachmiput was a prior mort¬ 
gagee to some of the properties included in the 
mortgage in favour of Dhunput. In the plaint 
declaration was prayed for of title to all the 
properties in suit and as to the property included 
in Lachmiput s prior mortgage, if the Court con¬ 
sidered that the defendant could reap the benefit of 
the prior mortgage, then for accounts and for 
foreclosure. Further, in the suit, which went up 
to the Judicial Committee all the necessary par¬ 
ties were not impleaded, and it was not possible 
for the Court to pass an effective decree making 
a declaration as prayed for and that in the 
absence of such necessary parties. The Judicial 
Committee on that account came to the conclu¬ 
sion that the suit as constituted was not one where 
such a p’ea could be taken, and therefore, made 
the observation on which reliance was placed by 
Mr. Gupta that such an Issue could have been 
raised and a decree giving that relief could have 
been possible only if the suit had been properly 
constituted for that purpose. That observation 
cannot be taken to be a general one, and appli¬ 
cable to facts different from the facts of that 
case. That is not an authority for the very broad 
proposition for which reliance was placed by Mr. 
Gupta. 

(42) Reference may in this connection be made 
as to the interpretation of this decision of the 
Judicial Committee to — ‘Hakim Lai v. Mooshahar 
Sahu', 34 Cal 999 and to the observation of this 
Court appearing at pages 1006 and 1007. It was 
thus observed by this Court giving reference to 
the sentence on which reliance has been placed 
by the appellant before ns. 

“Their Lordships held that an issue upon such 
a question could be raised, and a decree could 
be made only in a suit properly constituted for 
the purpose, & that the suit as framed, which 
was between the purchaser on the one hand and 
one only of the creditors on the other was 
not so constituted either as to parties or other¬ 
wise. This view, it may be observed, is in 
harmony with what has been regarded as the 
settled rule in England, where it has been held 
that if the settlor is alive and not a bankrupt 
at the time the action is brought to set aside 
a conveyance on the ground that it was void¬ 
able under Statute 13 Elizabeth Chap. 5, it 
should be by a creditor or creditors on behalf 
of himself or themselves and all other creditors 
of the settlor; see — ‘Reese River Silver Min¬ 
ing Co. v. Atwell', (1869) 7 Eq. 347; see also — 
'White and Tudor’s Leading Cases on Equity’, 
7th Edition, Vol. IT. P. 822. The rule appears 
to us to be based upon a perfectly sound and 
intelligible principle. To allow one creditor to 
impeach the validity of a conveyance would 
exnose the transferee to separate attacks by 
different creditors, each of whom might litigate 
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the same question in a different suit, and it 
is not inconceivable that the Court might 
arrive at different conclusion in different suits 
brought at the instance of different creditors.” 

(43) The question whether the amendments 
made in 1929 have in any way alfected the law 
was considered by this Court m — 'Jagat Kishore 
v. Kula Kamini Dassya’, 72 Cal L. J. 420 where 
a Division Bench of this Court, though without 
going into detail into the question oi the prin¬ 
ciple involved, accepted the present law to be the 
same as before the amendment. 

(44) Reference may in this connection be also 
made to the decisions of some of the other High 
Courts where a consistent view as stated above 
has been repeatedly taken. Vide — 'Hakimbu 
Bai v. Dayabhai’, 41 Bom L. R. 1104; — ‘Lallu 
Singh v. Chander Sen’, 56 All 624(F.B.). 

(45) What is necessary is that there must be 
unequivocal declaration of intention to avoid the 
attachment by a creditor. Such declaration is an 
exercise of option to avoid the transfer. 

(46) We, therefore, hold that it is open to the 
defendant to raise by way of defence a plea 
under S. 53. Transfer of Property Act. Such a 
plea had been taken; an attempt had been made 
by the plaintiff, and according to the learned 
Subordinate Judge, unsuccessfully. 

(47) As we have indicated already that in view 
of our decision on the earlier question about the 
real character of the transaction, a decision on 
this point is not called for, but if we were to 
answer, we would have no difficulty in agreeing 
with the learned Subordinate Judge that had the 
transaction been a real and valid transaction at 
the time when it was entered into, that transac- 
tion can be avoided by the creditor o n the ground 
that this was for the purpose of delaying and 
defeating creditors. We do not think it necessary 
to refer to the facts to which reliance has alreadv 
been made in connection with the first point. 
There are other materials also to which reference 
has been made by the learned Subordinate Judge 
and we agree with the conclusion reached by him. ’ 

w 8 fon 1] P? ints ***** on behalf of the appel- 
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B/R.G.D. Appeal dismissed. 
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application of receiver directing refund 
auer hearing objecuons from beneficiaries 
— No steps taken, to have Court’s order 
modified or set aside: 

Held (l) that application under Art. 226 
by benenciaries to correct Court’s order, 
only on allegations against receiver’s con¬ 
duct in acquiescing in and carrying out 
Collector’s order, was inappropriate; 

(Para 5) 

(ii) that they were strangers to Land 

Acquisition proceedings, and so even if the 
order of Collector enforcing the under¬ 
taking amounted to amendment of award, 
it was not open to the beneficiaries to 
challenge the amendment in the proceed¬ 
ings under the Article; (Paras 8 t 9) 

(iii) that their application was not bona 

fide since its object was to get round 
Court’s order by having the Collector’s 
order set aside; (Para 9) 

(iv) and that therefore there was no 
justification for interference. (Para 10) 
Anno C.P. C., App. Ill; Const, of India, 

Art. 226 N. I, 6. 

(c) Civil P. C. (1908), S. 152 — Applica¬ 
bility — (Land Acquisition Act (1894), S. 12). 

Land acquired under Defence of India 
Rules, subsequently derequisitioned — Pro¬ 
ceedings under Land Acquisition Act 
started after actual re-delivery and award 
made by Land Acquisition Collector — 
Latter acquisition is not continuation of 
one under Defence of India Rules and 
question whether Collector has power to 
amend award is to be governed by Land 
Acquisition Act, S. 152, Civil P. C. has no 

l e n inT" (Land Acquisition Act 
(1894), S. 12) (Para 9) 

Anno: Land Acq. Act, S. 12 N. 1. 

(d) Civil P. C (1908), S. 152 - Clerical or 
arithmetical mistakes or accidental slips or 
omissions. 

Award in land acquisition proceedings — 
Subsequent application for amendment by 
person interested in portion of land in res¬ 
pect of which compensation is paid — 
Amendment sought is not one falling within 
mistakes or slips referred to in S. 152. 

(Para 9) 
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2 , was appointed receiver of the trust estate in 
that suit. It appears that thereafter some of the 
plots of lands oelonging to the trust estate were 
acquired by the Government and the Land Acqui¬ 
sition Collector of 24 Parganas made an award on 
15th March 1950, by which a sum of Rs. 9,112-8-0 
was awarded as compensation in favour of Mr. 
Mukherjee, Receiver to the Dwarkanath Trust 
Estate, in respect of plot No. 135. By the same 
award, other sums were awarded to opposite party 
3 Sitaram Kapur in respect of other plots of land. 

On 20th March 1950, compensation money was 
paid to the Receiver upon his giving an undertak¬ 
ing to refund the amount subsequently if called 
upon to do so. Thereafter opposite party 2 applied 
to the Land Acquisition Collector lor amendment 
of the award by representing himself to be a pur¬ 
chaser of the plot, being Dag No. 135, and the land 
Acquisition Collector has acceded to such appli¬ 
cation and amend the award and has called upon 
the Receiver to refund the sum to the Collector. 
On 17 August 1950, the Receiver was informed by 
a letter about the correction and refund of the 
money was actually asked for from him within a 
week from that date. On 20th March 1951, the 
Land Acquisition Collector, by another letter, again 
called upon the Receiver to refund the sum of Rs. 
9,112-8-0 forthwith. On 9th April 1951, the Re¬ 
ceiver applied in suit No. 70 of 1947 to the Sub¬ 
ordinate Judge, Alipore for direction in respect of 
the order of the Land Acquisition Collector to re¬ 
fund the money and it appears that the Subordi¬ 
nate Judge has given directions upon the Receiver 
for complying with the order of the Land Acqui¬ 
sition Collector with liberty to the receiver to come 
up for further directions if necessary. This order 
was made on 19th May 1951, after hearing the 
petitioners and other beneficiaries who opposed any 
such direction being given to the Receiver for re¬ 
fund of the money. 

(2) The special Land Acquisition Collector, 24 
Parganas, has filed a counter-aflidavit in this case. 
In para 5 of the said affidavit, it is stated, that 
the Land Acquisition Collector considered the ap¬ 
plication for amendment of the award in 1 the pre¬ 
sence of the parties and the Advocates appearing 
on behalf of the parties. It is alleged that one 
Lalit Mohan Chakravartty, who was the Advocate 
appearing on behalf of the receiver, was present 
during the hearing on the different dates. It is 
pointed out by Dr. Sen Gupta that this Lalit 
Mohan Chakravartty is not an Advocate at all but 
he was a mere clerk. It is further stated in the 
said para 5 of the said affidavit that the order 
amending the award was made upon hearing the 
parties and upon withdrawal of objections by the 
parties concerned. The deponent further states 
that from a perusal of the Land Acquisition pro¬ 
ceedings it is clear that the Receiver was represents 
ed by an Advocate and that the receiver had full 
knowledge of the proceedings. 

(3) Opposite party 3. Sitaram Kapur, has also 
filed a counter-affidavit. In para 4 of the said 
affidavit he sets out the various facts showing his 
chain of title and the extent of his interest in 
the land in question. It is further stated that 
prior to the acquisition under the Land Acquisi¬ 
tion Act, the lands had been requisitioned by the 
Government for military purposes under the De¬ 
fence of India Rules and possession had been taken, 
but subsequently notice of derequisition was serv¬ 
ed upon opposite party 3, but before possession 
was re-delivered, proceedings under the Land Acqui¬ 
sition Act for acquisition of the property were 
started. 


• 4) It may be pointed out that questions of title 
cannot be determined in proceedings under Art 
226. Constitution of India. Such questions have 
to be decided in appropriate proceedings taken for 
the purpose. 

(5> The petitioners are the beneficiaries in res¬ 
pect of the trust estate. They were not parties 
to the land acquisition proceedings at all. The re¬ 
ceiver represented the interest of the beneficiaries 
at ail material times and he was a party to these 
land acquisition proceedings. At the time the com¬ 
pensation money was paid to the receiver, the re¬ 
ceiver had given an undertaking to refund the 
money if subsequently called upon to do so. The 
fact remains that the Land Acquisition Collector 
has called upon the receiver to carry out his under¬ 
taking and the receiver has agreed to do so. Not 
merely he has agreed but he has been directed by 
the Subordinate Judge to comply with the requi¬ 
sition of the Land Acquisition Collector. No steps 
have been taken to have the order of the learned 
Subordinate Judge which was passed after hearing 
the petitioners and in spite of the opposition, set 
aside or modified. But the petitioners have come 
forward to this Court in an application under Art. 
226, Constitution of India for having that 
order corrected. This relief the petitioners are 
not clearly entitled to in this application. The 1 
grievance of the petitioners is that they are affected 
by the conduct of the receiver who has acquiesced 
in carrying out the direction given by the Land 
Acquisition Collector for refund of the money. If 
they have any complaint against the conduct of 
the Receiver and have any grievance on that 
score, the proceeding under Art. 226, Constitution 
of India is not the proper proceeding for ventilat¬ 
ing such grievance. 

(6» It may be noted that no affidavit in reply 
has been filed on behalf of the petitioners to con¬ 
trovert the facts stated in the counter-affidavits 
filed by opposite parties 1 and 3. Dr. Sen Gupta 
submitted that as he is not asking this Court to 
enter into an investigation about the merits of the 
rival claims of the parties to the compensation 
money in question, his clients did not file any 
affidavit in reply. It is clear, however, from the 
materials before this Court that the receiver who 
represents the trust estate is not actively taking 
up any obstructive attitude so far as the earning 
out of the directions of the Land Acquisition collec¬ 
tor and the Subordinate Judge is concerned and in 
fact as officer of the Court he cannot do so. He 
applied for directions from the Court which was 
the proper thing for him to do and he has been 
directed to comply with the order of the Land 
Acquisition Collector. No objection to the order of 
the Land Acquisition Collector, or the order of the 
Subordinate Judge has been raised on behalf of 
the receiver. It is only the beneficiaries interested 
in the estate who are not parties to the Land Ac¬ 
quisition proceedings who have come up before this 
Court and are challenging the order of the Land 
Acquisition Collector directing refund of the money, 
although the receiver had given an undertaking 
to refund it. 

(1) I am given to understand that the Land Ac¬ 
quisition Collector has not yet come to a decision 
as to the merits of the claims of the rival clai¬ 
mants. 

(8) It has been contended by Dr. Sen Gupta 
that the Land Acquisition Collector having made 
an award in favour of the receiver, the award be¬ 
came final and conclusive under S. 12, Land Acqui¬ 
sition Act and after that there is no power in the 
Land Acquisition Collector to amend his award. 
He further contends that if any person is aggriev¬ 
ed by the award and does not accept the award, 


No. 70 of 1947 and by an order, dated 12th July 
1949, one Kalikananda Mukherjee,- opposite party 
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er referred to the Court for (12> In the circumstances, this petition fails and 
bjections as to tne amount the Ruie must be d*S'~narged. Ine petitioners 
d the person to whom the will pay two sets of costs, one to opposite party I 
e and as regards the appor- and the other to opposite party 3. the hearing loo 
nsation money amongst the lor each set oeing assessed at one goid rnohur. 

18». In tne circumstances, a m.K.S. Rule discharged. 
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he may have the matter referred to the Court for 
determination of his objections as to tne amount 
01 compensation, as to the person to whom the 
compensation is payable and as regards the appor¬ 
tionment oi the compensation money amongst the 
persons interested <6. 18». In tne circumstances, 
Or Sen Gupta contends that the order amending 
the award was whoily without jurisdiction and so 
should be set aside. As 1 have pointed out be¬ 
fore, the order of the Subordinate Judge directing 
the receiver to compiy witn the requisition of the 
Collector cannot be interlered with by this Court 
in this proceeding. What the Land Acquisition 
Collector has done is merely to call upon the re¬ 
ceiver, who had already given an undertaking at 
the time he received the compensation money, to 
carry out his undertaking. The interest of the 
estate was being represented by the receiver and 
certain directions have been made upon him lor 
refund of the money by the Subordinate Judge and 
the Collector. The petitioners arc strangers to 
tne land acquisition proceedings. It is not open 
!to them to challenge the amendment ol the award 
I in this proceeding under Art. 226. Constitution of 
'India. I am of the view that this application is 
not maintainable at the instance of the present 
petitioners. 

(9) It was contended by Mr. Mazumdar. appear¬ 
ing for opposite party 1, that the land in question 
was acquired by the Government in the first in¬ 
stance under the Defence of India Rules for mili¬ 
tary purposes and it is in continuation of the pro¬ 
ceedings taken for acquisition under the Defence 
of India Rules that steps under the Land Acqui¬ 
sition Act were taken and so the award is really 
an award in respect of the acquisition under the 
Defence of India Rules proceedings and so the pro¬ 
visions of the Code of Civil Procedure will apply 
and the Land Acquisition Collector has power to 
amend or correct the award as he has purported 
to do in this Case. This contention of Mr. Ma- 
zumdar is based on a misapprehension and cannot 
be accepted. It appears from the affidavit of op¬ 
posite party 3 and the fact is also admitted by the 
learned Advocate for opposite party 3 that in fact 
a notice of derequisition was served upon opposite 
party 3 and the property was derequisitioned. But 
before possession was actually re-delivered to op¬ 
posite party 3, proceedings under the Land Acqui¬ 
sition Act were started, in this state of facts, the 

e° vemed by the provisions of the 

q Vro Ac \ and there ^ no Question of 

S. 152 Civil P. C. applying to the facts of this case. 

ffnn e nf G H^ 15 i 2 ' Clvril ,£ C * deals only c 01 ™ 0 * 
dPnfof .SS 0r i " ithme tical mistakes, or acci- 
dental sUps or omissions. The nature of the amend- 
ment concerned cannot by any stretch of imagina- 

^ ° f ^ e . s ? id to fal1 within the mistakes or slips as 
referred to in S. 152 of the Code. 

(1°) 1 do think I shall be justified, in the facts 
and circumstances stated above and in the exer- 
cise of my discretion under Art. 226, Constitution 
of India, in interfering with the order complained 

The whole object of this application is to 
get round the effect of the order of the learned 
» "*** was passed 

<Para H of petition) by 
°. f g « tting th e order of amend- 

Ldl X Ud ‘ u £ was amendment at all, 
a rtPhafoJ? y ^application under Art. 226. It is 

OoUeS5 b vf 0 « m o^ tte ii Whetber the Land Acquisition 
undertaking at a * U amended the award or not. An 

from the receiver to re- 

&2£JSiV“ d t he Land Acquisition Collector 
iHll P tw w *° « nf ? r F e the undertaking. That 

» ta?? tak l2 place 50 far - 1 d ° not 
mink that it is a bona fide application. 


A M.K.S. 
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CHAKRA VARTTi C. J. AND G. N. DAS J. 

Dulal Chandra Chatterjee, Plaintiu-Appel- 
lant v. Gostnabehari JVlitra, Delendant-Kes- 
pondent. 

A. F. O. O. No. 21 of 1951, D/- 21-5-1952. 

Partition Act (1893), S. 4 (1) — “Dwelling 
house", meaning oi — iT. P. Act (1882), S. 44) 
— (Words and Phrases — Dwelling house). 


Assuming ihat 


house concerned 


must be a residential house oi the members 
of the family owning it in order to make 
it a 'dwelling house' within the meaning 
of S. 4 (1), it cannot be that any sus¬ 
pension of occupation or, for the matter 
of that, the absence of the owners of the 
house therefrom or an occupation or ter¬ 
minable occupation by tenants, can have 
the effect of making the house to be a 
dwelling-house. The creation of a tenancy 
does not terminate the possibility of the 
owners of the house returning to its occu¬ 
pation. What seems to be important 
under S. 4 (1) is that the house concerned 
should either be actually in use, though 
not necessarily in constant occupation, by 
the owners as a residential house or that 
conditions should be such that it is still 
possible for them to return to the occupa- 
u°n of the house at some future time. 
Judged by that test, the mere grant of a 
tenancy cannot possibly have the effect of 
making a house, which is otherwise a resi¬ 
dential house of the members of the 
undivided family owning it, cease to be a 
dwelling-house. It may be that if a per- 
manent and irrevocable lease is granted to 
a ,*. rd Party a question may arise as to 
whether the character of the house as a 
dwelling house, in so far as the owners 
are concerned, still survives. No such 
question can possibly arise where what 
^ n b f n created is nothing more than a 

Ran* ordinary kind. AIR 1940 

Rang 53, Disting. (Para 

S A 44°N. 9 Partition Act > S - 4 - N - 3: T. P. Act, 

Rwlf . Cha 2 dra „ Pa i and Amarendra Narain 
pondent * Appellant : Handas Gupta, for Res- 

REFERENCE. /Paro 

C40) AIR 1940 Rang 53: 12 Rang 343 6 

VA ? TT1, C ' J: This a PP eal raises a 
short point under S. 4, Partition Act. 

0 ri 2) 0 ?ftfii facts ~ ich have led l, P t0 thls appeal 
the 1fnS?°^'ir There 15 a house sltu ated within 
gS*?* , K ° nn u gar Municipality which was 

°, n V m s by one Niimoni Mitra and on 

Smf cf»i e n VO c d «“■ tour sons, Tinkari. Bi- 
shnu Oharan. Gangacharan and Gostha Behari 

hi , se . parate conveyances executed on three 

d ! rh!ti a i eS n 1949 the a PPellant f Dulal Chan¬ 
dra Chatterjee. purchased the respective shares 

the^£n ar ’ Gharan and Gangacharan and 
thereafter he filed a suit for partition. In that 

suit the remaining brother Gostha Behari, who is 

the respondent in this appeal, made an application 
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under S. 4, Partition Act, praying that he might 
be allowed to buy the shares purchased by the 
piaintuf at a valuation fixed by tne Court. That 
application was met by the appellant with the ob¬ 
jection that the application did not lie, inasmuch 
as the house concerned naa been let out to tenants 
long ago and had therefore ceased to be a ‘dwell¬ 
ing house’ within the meaning of S. 4. Partition 
Act. The learned Second Subordinate Judge of 
Hooghly declined to give effect to that objection 
and allowed the application made by the respon¬ 
dent. Thereupon the present appeal was preferr¬ 
ed. 

(3) Neither of the parties led any evidence be¬ 
fore the learned Judge and the matter seems to 
have been dealt with as on a demurrer. We also, 
therefore, have to proceed on the basis that the 
statements made by the respondent in his appli¬ 
cation or in his reply to the objection filed by the 
appellant are correct. In the absence of evidence 
the facts, therefore, must be collected from those 
applications and petitions of objection. 

(4> The allegation of fact made by the appel¬ 
lant in his petition of objection was “that the suit 
property is not a dwelling house but a tenanted 
one and all the co-sharers have been in possession 
thereof for a long time by letting out the same to 
tenants”. The real facts, as explained by the res¬ 
pondent in his written statement in the suit and 
later on in his reply to the appellant's objection, 
are that till 1945, all the four brothers were living 
in the house concerned, which was their ancestral 
residential house. In 1945 they left Konnagar for 
Calcutta where they settled down for the purpose 
of carrying on business, and as their old family- 
priest needed a house and they themselves needed 
someone to look after the ancestral house left be¬ 
hind, they had let out the house to the said fa¬ 
mily priest, one Dhirendra Nath Bhattacharjee. at 
a nominal rent of Rs. 12/- per month. It is to be 
noted that in the petition of objection filed by the 
appellant, he also relied solely on the occupation 
of Dhirendra Nath Bhattacharjee as a tenant, but 
did not allege that the house was being habitually 
let out to tenants or that there had been anv other 
tenants before Dhirendra Nath Bhattacharjee. 

(5) Even on those facts it was contended by Mr. 
Nalin Chandra Pal, who appeared on behalf of the 
appellant, that the house had ceased to be a ‘dwell¬ 
ing-house’ within the meaning of S. 4, Partition 
Act. In his submission, a dwelling-house, as con¬ 
templated by the section, was a house in which the 
members of the undivided family, owning the house, 
actually dwelt or a house in which it was possible 
for them to dwell, if they were minded to do so. 
But if, as the fact was in the present case, the 
house had been let out to tenants, there could be 
no question of the owners of the house dwelling 
in it any longer, particularly in view of the restric¬ 
tions introduced by the Rent Acts. In those cir¬ 
cumstances, the argument concluded, the house had 
ceased to be a dwelling-house so far as the members 
of the undivided family to whom it belonged were 
concerned, and therefore it was outside the pur¬ 
view of S. 4. Partition Act in a suit as between the 
co-sharer owners of the house and a stranger-pur¬ 
chaser of the share of one or more of them. 

(6) I am entirely unable to accept the argument 
of Mr. Pal. Purely as a matter of language, S. 4 
(1), Partition Act would seem to be satisfied if the 
house concerned was a dwelling-house in the sense 
of being a residential house, used or usable for pur¬ 
poses of human dwelling and if it belonged to an 
undivided family. The generally accepted view, 
however, is that it is not sufficient that the house 
concerned should be a house for the dwelling of 
human beiw. out it should also be a residen¬ 


tial house in relation to the members of the un. 
divided family owning it. It is not necessary 
the purpose of this case to insist on the extreme 
view which can perhaps be taken on the strict 
language of the section, and I may proceed on the 
view which has been commonly accepted as to the 
true meaning of the word “dwelling-house” as used 
in S. 4 (1). But assummg that the house concern- 
ed must be a residential house of the members of 
the family owning it, I am altogether unable to 
agree that any suspension of occupation or, for the 
matter of that, the absence of the owners of the 
house therefrom or an occupation or terminable 
occupation by tenants, can have the effect of mak- 
ing the house cease to be a dwelling-house As is 
well known, the object of both S. 4 ( 1 ), Partition 
Act and S. 44, T. P. Act is to keep off 
strangers who may purchase the undivided share 
of some co-owner of an immovable property and 
so far as dwelling-houses are concerned, to make 
it possible for the co-sharer, who has not sold his 
share, to buy up the stranger purchaser. The 
whole object therefore is to provide for peaceable 
enjoyment of the property and to secure privacy. 
Tlie need for making such provision cannot pos¬ 
sibly come to an end. if by reason of special cir¬ 
cumstances the owners of the house find it neces¬ 
sary to let it out to tenants for a time or to allow 
it to be occupied by a licensee. It has already 
been held in cases, too numerous to mention, that 
in order that an application under S. 4 (1), Parti¬ 
tion Act may lie it is not necessary that the co¬ 
sharer owners should be in constant residence at 
the house. From that position to the position 
where the house has been let out to tenants is 
but a short step forward. The creation of a te¬ 
nancy does not terminate the possibility of the 
owners of the house returning to its occupation. 
The tenant may voluntarily give up possession or 
he may be ejected. What seems to me to be im¬ 
portant under S. 4 (1), Partition Act is that the 
house concerned should either be actually in use, 
though not necessarily in constant occupation, by 
the owners as a residential house or that condi¬ 
tions should be such that it is still possible for 
them to return to the occupation of the house at 
some future time. Judged by that test, it appears 
to me that the mere grant of a tenancy cannot 
possibly have the effect of making a house, which 
is otherwise a residential house of the members 
of the undivided family owning it, cease to be a 
dwelling-house. It may be that if a permanent and 
irrevocable lease is granted to a third party, a ques¬ 
tion may arise as to whether the character of the 
house as a dwelling-house, in so far as the owners 
are concerned, still survives. No such question, in 
mv view, can possibly arise where what has been 
created is nothing more than a tenancy of the ordi¬ 
nary kind. • 

Reliance was placed by Mr. Pal on a single-Judge 
decision of the Rangoon High Court in the case 
of — 'J. C. Chatterjee v. Maung Mye\ A. I. R. 1940 
Rang. 53:12 Rang 343. It was contended on the 
supposed authority of that decision that if a house 
was mostly let out to tenants, it could no longer 
be said to be a dwelling-house and in respect of 
such a house, no application under S. 4 (1), Parti¬ 
tion Act would lie. I would, in any event, hesi¬ 
tate to accept a decision given by a single Judge 
of the Rangoon High Court, if the reason on which 
it was based did not commend itself to me. But 
it appears that the case relied on by Mr. Pal is 
clearly distinguishable on the facts. The house 
with which the learned Judge had to deal in that 
case was only an ancestral house, but there is no 
finding that it had ever been the ancestral dwell¬ 
ing-house or even the present dwelling-house of 
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the descendants of the ancestors. Ail that appears 
from me report is tnat me nouse was ouut in me 
fatner s time ana irna since oeen mostly let out 
to tenants, but mere is no finding that so far as 
the memoers of me lamny tnemseives were con¬ 
cerned, tney had ever used tne nouse as a resi¬ 
dential nouse. In tnose circumstances, mere could 
be no question oi the nouse ceasing to be a dwell¬ 
ing-nouse mas nuen as it had never been a dwell¬ 
ing house at alL 

aw ^ ^ aisputed in the present case that 
the house beiongs to an undivided lamily and mat 
as between the members oi tnat ianiuy, it has not 
been divided. Nor is it disputed mat it was the 
family residential house of, first, the father and 
then the four sons tul the year 1945. The only 
fact relied upon is that since 1945 the sons have 
moved out to Calcutta lor purposes ol business and 
have let out the house to the family-priest who 
seems to be both a tenant and a caretaker. But 
even assuming mat he is purely a tenant residing 
in the house in his own right, I am clearly of opi¬ 
nion that his tenancy does not operate to destroy 
the character of tae house as a dweiiing-nouse. 

(8) In my opinion the view taken by the learn¬ 
ed Judge below is clearly right. The appeal ac¬ 
cording^ is dismissed with costs. 

(9) G. N. DAS J.: I agree. 

B/V.B.B. Appeal dismissed. 

AIR. 1953 CALCUTTA 261 (Vol. 40, C. N. 95) 
K. C. DAS GUPTA AND BACHAWAT J J. 
Bishno Charan, Petitioner v. Birendra 
Krishna Mazumdar and others, Opposite Party. 
Civil Revn. No. 540 of 1951, D/- b-3-1952. 

(a) Houses and Rents — West Bengal Pre¬ 
mises Kent conuoi (Temporary Provi¬ 
sions Act (17 of 1950), section 18 U) 
— “Decree for recovery of possession” includes 
order lor recovery of possession under cnap. 
Vu, Presidency fcmali Cause Courts Act. AiK 
1951 Cal 6Z and 55 Cal WN 347, Rei. on. 

... „ (Para 2) 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent control (Temporary Provi¬ 
sions) Act (17 of 1950), section 18 (1) 
T Application for vacating order for posses¬ 
sion beyond 60 days of coming into force of 
Act is no* maintainable. — The Amendment 
Act of 1950 does not extend this period — 
Section 6 of the Amendment Act of 1950 has 
no application where the order for possession 
was not passed between March 31, 1951, and 

N< £? m iK r 30, 19 ?d (Paras 6 » 8 » l6 > 

(c) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions 

Ability. 0t 1950) ’ S - 18 (1) W) 

Sub-section (5) of S. 18 has no appliea- 
r™, lf . n .° or der for possession had been 
made before the relevant date. In terms 

“ .f PP i‘ es t0 Proceedings in which the 
order for possession would be passed It 

JSSr 1 *! emp ° wer the Court to vacate' the 
1 P° ssession ' Read with S. 14 it 

ment the P °T r to order amend - 

n dln ? S> Production of evidence 

DrorpSl •/ t0 < } rder dismissal of the 

filled Th* r C6r , tain cond itions are ful- 

powe'r in h nr« C 5- ca H not exercise such 
nJ Proceedings in which an order 

SbfiT“m hasalready been passed 

case wherp ( Jn ° f o S ' 18 Provides for the 
w «ere an order for possession hac 

before the relevant date. In 
such a case the tenant is entitled to apply 


for vacating the order under that sub¬ 
section. Such application of course must 
oe made within ou days from the relevant 
date. Reading sub-ss. (1) and (5) of S. 18 
together it must be held that if an order 
for recovery of possession has been passed, 
the proceedings are no longer pending and 
the tenant can get no relief under sub-s. 
(5). It will be anomalous to hold that the 
tenant is entitled to the same relief under 
both sub-sections on the same state of 
facts and while relief under sub-s. (1) is 
barred by lapse of time relief under 
sub-s (5) is not so barred. Reading sub- 
ss. (i) and (5) of S. 18 together for the 
purposes of that section the proceedings 
must be regarded as pending only as long 
as the order for recovery of possession has 
not been passed. (Paras 6, 7, 8, 13) 

Pravas Ch. Chatterji, for Petitioner; Lala 
Hemanta Kumar, for Opposite Party; Sambhu- 
nath Banerjee, for Deputy Registrar. 
REFERENCES: Courtwise/Chronological/ Paras 
(’21) 45 Bom 1048: (AIR 1921 Bom 201) 11 

(’50) ILR (1950) Bom 453: (AIR 1950 
Bom 321) 9 

(’42) 46 Cal WN 11 11 

(’43) 47 Cal WN 656 11 

(’50) 54 Cal WN 931: (AIR 1951 Cal 395) 9 

(’51) 55 Cal WN 343: (AIR 1951 Cal 32) 2, 7 
(’51) 55 Cal WN 347 3 

(’51) 55 Cal WN 719: (AIR 1952 Cal 273 FB) 7 
(’52) 56 Cal WN 82: (AIR 1952 Cal 533 SB) 7 
(’52) 56 Cal WN 167: (AIR 1952 Cal 550 SB) 7 
BACHAWAT J.: On Decemuer 6, 1949 the land¬ 
lord petitioner obtained from the Small Cause 
Court an order for recovery of possession of the 
premises from the tenant opposite party on the 
ground of ipso facto termination of tenancy under 
the Rent Control Act of 1948 in summary proceed¬ 
ings instituted under Chap. VII. Presidency 
Small Cause Courts Act. The order directed posses¬ 
sion to be given on January 3.1951. On 31-3-1950 
the Rent Control Act of 1950 came into force. The 
latter Act was amended by the Amendment Act 
of 1950 which came into force on'November 30, 

1950. On January 2, 1951 the tenant applied for 
vacating the order for possession. On January 8, 

1951, the Court directed payment of a certain sum 
of money and on such payment on January 19, 
1951 vacated the order for possession. The land¬ 
lord has moved this Court in revision against the 
order dated January 19, 1951. 

(2) It is now settled law that the expression 
"decree for recovery of possession’’ in S. 18(1), 
Rent Control Act of 1950 includes an order for 
recovery of possession under Chap. VII, Presidency 
Small Cause Courts Act. This was first decided 
in — ’Atulyadhan v. Sudhangsu’, 55 Cal W. N. 343. 
In that case Das J. observed that ordinarily decree 
means the formal expression of an adjudication 
made in a suit which conclusively determines the 
rights of the parties so far as regards the Court 

noE ( r c eSS1 f n fv. lt concerned but that in certain 
9- the 19 f° Act 1110 term suit may include 

CStTfi Chap - vn> Presidency SmaU 

the reasons given in that 
decision and Lahiri J. so decided in — ‘Dhanesh 

***«•. 55 Cal w - N - 347 that 
iolnTEnh,Hf Ult m S 'i 8(5)> Rent control Act of 
S 222*1 a , 1 pr ^ ceed ' ng for recovery of posses- 
*“”*** f- 41. Presidency SmaU Cause Courts 

H- eld t . hat u 0r P ur P ose s of sub-S. (5) 
of S. 18 proceedings In which no order for recovery 

% e p n °K°.“ “ d S3 

entitled to relief under that sub-section. 
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•4> In this case the application for vacating 
the °rder lor possession not being made within 
60 days of the coming into force of the Rent 
Control Act of 1950 was not maintainable under 
sub-S. (1) of S. 18. 

(5) It is however contended on behalf of the 
tenant that on the date of the coming into force 
of the Rent Control Act of 1950 the proceedings 
for recovery of possession was pending in the 
trial Court and the tenant could ask for relief 
under sub-s. (5) of S. 18. 

(6) Quite clearly sub-s. <5» of S. 18 can have 
no application if an order for possession had been 
made before the relevant date. In terms it 
'applies to proceedings in which the order for 
(Possession would be passed. It does not empower 
jthe Court to vacate tile order for possession. Read 
with S. 14 it gives the Court the power to order 
amendment of pleadings, production of evidence 
and eventually to order dismissal of the proceed¬ 
ings if certain conditions are fulfilled. The Court 
cannot exercise such power in proceedings in 
which an order for possession has already been 
passed. 

(7) Sub-section (1) of S. 18 provides for the 
case where an order for possession has been passed 
before the relevant date. It has been held in a 
series of decisions that in such case the tenant 
is entitled to apply for vacating the order under 
that sub-section. See —‘Atulya Dhan v. Sudhang- 
su\ 55 Cal WN 343: —Tswari Prosad v. N. R. Sen’, 
55 Cal WN 719(S.B.<; —'Shibram v. Subodh 
Kumar 1 , 56 Cal WN 82<S.B.>; —Satvanarain v 
Sewmurat’, 56 Cal WN 167IS.B.). Such application 
of course must be made within 60 days from the 
relevant date. 

(8) Reading sub-ss. (1) and (5) of S. 18 together 
it must be held that if an order for recovery 
of possession has been passed, the proceedings 
are no longer pending and the tenant can get 
no relief under sub-s. (5). It will be anomalous 
to hold that the tenant is entitled to the same 
relief under both sub-sections on the same state 
of facts and while relief under sub-s. (1) is barred 
by lapse of time, relief under sub-s. (5) is not 
so barred. 

(9i I am aware of decisions in which it has 
been held that for purposes of s. 47, Presidency 
Small Cause Courts Act the proceedings must be re¬ 
garded as pending until actual delivery of pos¬ 
session and that the tenant under that section 
is entitled to a stay of proceedings though an 

order for possession has already been passed: _ 

Mathuradas Vassanji v. Tulshidas Damodar*. ILR 
*1950) Bom 453. See also —'Monomohan v. Uma- 
nmi’. 54 Cal WN 931. Incidentally in the report 
of the latter case "S. 47, Civil P. C.” seems to 
be a misprint for *‘S. 47. Presidency Small Cause 
Courts Act”. I agree that for the purpose of 
Chap. VII. Presidency Small Cause Courts Act 
the proceeding is pending until delivery of actual 
possession and does not terminate on the mak¬ 
ing of the order for possession. Such proceeding 
is not commenced by a plaint and therefore strict¬ 
ly is not a suit. 

(10) We are, however, dealing with S. 18. Rent 
Control Act for the purposes of which the sum¬ 
mary proceedings must be treated as a suit and 
the order for recovery of possession must be re¬ 
garded as a decree. 

(11) It has been well observed that the sum¬ 
mary proceedings under Chap. VII, Presidency 
Small Cause Courts Act is a proceeding 'sui 
generis* and partake of a mixture of suit and 
execution proceedings. The summary proceeding 
is commenced by an application under S. 41, Pre¬ 
sidency Small Cause Courts Act. Under S. 43 of 
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that Act the Court can make an order addressed 
to tne bailiff directing him to give possession on 
a date to be named in the order. Under this 
section on being satisfied that the landlord is en¬ 
titled to make the application the Court at first 
makes an order for recovery of possession and 
fixes the date on which possession is to be deli- 
vcred. This order has important conseouences 
It is final so far as the Court of Smalfcauses 
is concerned and cannot be varied by that Court- 
— Official Trustee of Bengal v. Taj Mahammad* 
45 Cal WN 11: —'Jamshedji Hormasji v. Gor- 
dhandas Gokuldas, 45 Bom 1048. The actual 
writ of possession addressed to the bailiff is issued 
subsequently. The form of the writ is given at 
p. 258 of Vol. 2 of the Manual of the Court of 
Smah Causes. 1949 and the procedure for taking 
it out is prescribed by Rr. 109 and 110 of the 
same Volume. The writ specifies the date on 
which possession is to be given. The bailiff can 
execute this writ under S. 44 of the Act. It has 
been held in —‘Ashgar Hossain v. Official Trustee of 
Bengal’, 47 Cal WN 656, that the order does not 
lose its force if it cannot be executed on the date 
named and that the Court can make the writ 
effective by extending the time for its execution. 
Assuming that the Court has this power the order 
for extension must be regarded entirely as an 
order made in execution. 

(12) A suit for the recovery of possession on 
the other hand is commenced by a plaint and ter¬ 
minates when a decree for possession is passed. 
The decree-holder has to apply formally for exe¬ 
cution of the decree. On such application the 
Court orders execution of the decree and issues 
its process for execution. The decree is then exe¬ 
cuted under O. 21, R. 35 C. P. C. 

(13) Technically a summary proceeding under 
Chap. VII, Presidency Small Cause Courts Act is 
one entire proceeding and does not terminate un¬ 
til actual delivery of possession. But if the sum¬ 
mary proceeding is treated as a suit and if the 
order for recovery of possession is treated as a 
decree for the purposes of S. 18. Rent Control 
Act 1950 it must also be held for the purposes 
of that section that the proceedings terminate in 
the order for recovery of possession and that fur¬ 
ther proceedings are in the nature of execution 
of that order. On the same analogy the taking 
out of a writ of possession must be treated as 
an order for delivery of possession for the purposes 
of sub-s. (1) of S. 18. 

(14) Reading sub-ss. (1) and (5) of S. 18 together 
for purposes of that section the proceedings must 
be regarded as pending only as long as the order 
for recovery of possession has not been passed. 

(15) In this case the record does not show if 
a writ of possession had been taken out and deli¬ 
vered to the bailiff. Assuming that such writ has 
not been taken out the proceedings cannot still 
be regarded as pending for the purposes of S. 18. 
All proceedings subsequent to the order for re¬ 
covery of possession must be regarded for that pur¬ 
pose as proceedings in the nature of execution of 
that order. 

(16) The proceeding therefore was not pending 
on March 31. 1950 for the purposes of sub-s. (5) 
of S. 18 and the tenant could not ask for relief 
under that sub-section. The application not being 
made within the specified period of time was not 
maintainable under sub-s. (1) of S. 18. The 
Amendment Act of 1950 does not extend this 
period. Section 6 of the Amendment Act of 1950 
has no application because the order for posses¬ 
sion was not passed between March 31. 1951 and 
November 30, 1951. The order dated January 19, 
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, 1951 ^ therefore set aside and the rule made ab¬ 
solute with costs assessed at 2 gold mohurs. 

(17) K. C. DAS GUPTA J.: I agree. 

B R.G.D. Rule mac *e absolute. 
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Criminal Appeals Nos. 92 to 96 of 1950, D/- 
29-4-1952. 

(a) Criminal Law Amendment Ordinance (29 
of 1943 as amended by W. B. Ordinance, 1 of 
1950), Ss. 3 and 4 — Special Tribunal — Neces¬ 
sity of notification for its constitution. 

Tribunal composed of 3 members — Resigna¬ 
tion by one member — Subsequent legislative 
amendment reducing numerical strength of 
tribunal from 3 to 2 — Fresh notification re¬ 
constituting Tribunal not issued — Remaining 
2 members concluding hearing and delivering 
judgment — In the absence of notification in 
Gazette constituting Tribunal composed of re- 
• raaining 2 members, under S. 4(1) as amend¬ 
ed, mere legislative reduction of numerical 
strength of Tribunal to 2 members, would not 
bring into existence validly constituted Tribu¬ 
nal composed of the remaining 2 members. 
AIR 1951 SC 230, Applied. (Paras 39, 44) 
In any event, gap between resignation by 
one member and the legislative amendment re¬ 
ducing numerical strength was also fatal. 

(Para 45) 

Hence, proceedings before them and judg¬ 
ment delivered by them were void and of no 
effect - (Para 45) 

*(b) Criminal Law Amendment Ordinance 
(29 of 1943) as amended by Ordinance, 6 of 
.946 (Central), S. 5 — Validity — (Constitu¬ 
tion of India, Arts. 13 and 14). 

Provision for special courts, special pro¬ 
cedure etc. — Unfettered discretion in Govern¬ 
ment to allot any case to be tried by special 
Tnbunal — Special procedure not only pre¬ 
judicial to accused but also offending against 
basic principles of fair judicial proceeding — 
Section 5 is repugnant to Art. 14 of the Consti- 
muon and has become void under Art 13(1) 

19 52 th |rWr i0n coming 5nto force: AIR 
aC 75, Rel. on. (Paras 49, 51) 

«f ( ?L9 i S nal La y A "* endme nt Ordinance (29 

^Cental 1 I a i nend ® d t b .y Ordinance 6 of 1946 
(central), o 5 — Continuance of proceedings 

tuSorPn^Tn/lj 6 d A l ? °, f , Constitution — (Consti- 

Ac'lTiai'rfiifef ,. 13 ' 11 - 

tr ja> under the Ordinance, which 
g* Sf rnT, \ 0id und ?f Art - 13(1), Constitu¬ 
ted aftlr d & r™Jft n ^ ng at its ***, the trial 
was in h^ ,tut i°? J was void * because it 

friaI being held on a special forum 
^ d jn the procedure of the trial that the in- 

tL t ? e f “ ndame , n tal right of equa- 
in? the law lay and consequently dur- 

tufion ^rS5Sn° f the * trial aftcr the CoSti- 

aswa sssasr was 

application 6 (e> ’ GenMal C,auses Act / P has 
Anno: Gen. Cl. Act, S. 6 N. 5. 51) 

_j d ^ Constitution of India, Art. 13 — ‘Void’ is 
not synonymous with ‘repealed’: AIR 1951 Bom 
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188, Dissented from — (General Clauses Act 
(1897), S. 6). (Para 51) 

Anno: Gen. Cl. Act, S. 6 N. 1. 

(e) Criminal P. C. (1898), S. 423 (1) (b) — 
"Order him to be re-tried." 

Appeal from conviction on the facts — Evi¬ 
dence not such that, even if believed, it would 
be insufficient for prosecution — Evidence 
complex and vast — No valid trial by compe¬ 
tent tribunal of first instance — Order for re¬ 
trial is the only proper order — Fact that such 
situation was created due to errors of State 
authorities, cannot weigh with Court. 

(Para 54) 

Anno: Cr. P. C., S. 423 N. 23 Pt. (5). 

(f) Criminal P. C. (1898), S. 423(1) (b) — 
Partial re-trial. 

Appeal from conviction — Appellate Court 
cannot direct a re-trial on evidence already re¬ 
corded. (Para 56) 

Anno: Cri. P. C., S. 423 N. 23 Pt. (22). 

Ajit Kumar Dutta, Amal Kumar Basu and 
Biren Maitra (in No. 92); D. N. Chakravarti 
(in No. 93); S. K. Das, Benode Behari Haidar 
and Bireswar Chatterjee (in No. 94); J. P. 
Mitter, with Bireswar Chatterjee (in No. 95) 
and N. K. Basu, Sisir Kumar Basu and S. P. 
Sarkar (in No. 96), for Appellants; J. K. Mu- 
kherjee, with Sukumar Mitra, for the State in 
(all the Appeals). 

REFERENCES: Courtwise/Chronological/ Paras 
(*17) 1947 FCR 141: 52 Cal WN (FR) 25: 

(AIR 1947 FC 38: 48 Cri LJ 886) 34, 77 

(’50) 1950 SCR 869: (AIR 1951 SC 41) 86, 88 
(’51) 1951 SCR 228: (AIR 1951 SC 128: 

52 Cri LJ 860) 50 r 9l 

(’51) 1951 SCR 380: AIR 1951 SC 230 40, 44, 80 
(’52) 1952 SCR 284: (AIR 1952 SC 75: 

1952 Cri LJ 510) 48, 49, 85, 89, 90 

(’51) In re Keshava Madhava Menon, 

(AIR 1951 Bom 188) 51 

(’52) AIR 1952 Cal 150: (1952 Cri LJ 

450 FB) 48, 85 

(1885) 113 US 27: (28 Law Ed 923) 90 

(1885) 118 US 356: (30 Law Ed 220) 88 

(1896) 163 US 150: (41 Law Ed 666) 88 

(1909) 216 US 400: (54 Law Ed 536) 88 

CHAKRAVARTTI, J.: These appeals are 
succeeding on two legal grounds concerning the 
validity of the trial at which the Appellants 
were convicted and it is therefore hardly neces¬ 
sary to state any facts other than those which 
bear on those grounds. The trial was held 
under the provisions of the Criminal L..w 
Amendment Ordinance (29 of 1943). It appears 
that after the Ordinance had been promulgated, 
it was amended eleven times and adapted 
twice, with the undetected result that the 
thread of continuity, at least as regards the 
constitution of the Tribunal by which the Ap- 

being J ried ‘ had snapped at a 
vita 1 point, it was also overlooked that while 
the trial was proceeding under a special law, 
for new . Constitution of India had come into 

rights Wlth ltS declarations of fundamental 

anSlwfr, a / e fiv , e aPPeals before us. The 
appellant in Appeal No. 95 is Major J. PhilliDs 

Wa * S Accused No - 1 in the case and had 

Telp Sr ,ifcI T ' aena ir ,imes ’ tho Controller of 
Telegraphs Stores. Alipore. The appellant in 

Appeal No. 94 is Captain A. J. Rodiigue s w ho 
was accused No. 2 & had been the Depu^Assis- 
K . En f ineer ; Purchase Section. Tim appel¬ 
lant in Appeal No. 93 is Jagat Bhusan Biswas 
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who was Accused No. 4 and had been the Stock- 
Holder, Wire Godown. Tne appellant in Appeal 
No. 92 is Edward Ezra who was accused No. 6 
and had supplied large quantities of copper 
strips and iviclniyre sieeves to tne Telegraph 
Stores. Appeal No. 96 is by Nanda Lai Dey, 
accused No. 7, who also had been a supplier of 
stores and had supplied, besides copper strips 
and McIntyre sleeves, large quantities of tolls 
and nuts. 

(3) Along with the appellants, two other per¬ 
sons were placed on their trial as accused Nos. 
3 and 5. Accused No. 3 was one Dasarathi 
Mukherjee who had been the Sub-store-keeper 
of the Construction Branch, but as he died 
during the course of the trial, the prosecution 
as against him abated. Accused No. 5 was one 
Dhruoa Chandra Banerjee who had been the 
Purchase Clerk in the Telegraph Storeyard at 
all relevant times. He turned approver and 
gave evidence as a prosecution witness. 

(4) As our decision is not going to turn on 
the merits, I snail state the prosecution case 
and the defence only in the barest outline. Tne 
case lor tne prosecution is that as Controller 
of Telegraph Stores, Pnillips had the duty of 
procuring stocks of all varieties of Telegraph 
Stores and supply them on demand to the 
Branch Stores, Depots and Divisions through¬ 
out India. His functions and the manner in 
which he was to discharge them were both de¬ 
fined by rules. The various Depots, Divisions 
and Branch Stores would send him demands 
for their requirements or rather estimates there¬ 
of in writing and on receipt of those requisi¬ 
tions he would have first to prepare an amal¬ 
gamated list of the year’s requirements and 
then proceed to procure them either from the 
Telegraph Workshops or through the Indian 
Stores Department. He would procure such 
articles from the workshops as the workshops 
could manufacture and supply, but for ether 
articles, he would have to place indents on the 
Indian Stores Department which would either 
buy them from the market by means of regular 
contracts with suppliers or procure them from 
other sources. Phillips himself had no autho¬ 
rity to make direct purchases except when on 
actual demand for some item of stores could 
not be met out of the existing stock in the 
godown, but even in such cases he could make 
purchases only upto a limit of Rs. 500/- for a 
single item and, on emergent occasions, upto a 
limit of Rs. 1000/-. In making such purchases, 
he would have to invite openly tenders from 
firms and stockists of repute out of a list of 
approved concerns maintained in his office, 
consider the tenders received along with the 
recommendation of the officer-in-charge of the 
Purchase Section and then make a choice of 
the lowest tender consistent with the required 
quality. His procurements had thus to be 
limited to the Departmental demands received 
by him and his power of making direct pur¬ 
chases was not only circumscribed by a financial 
limit, but also controlled by certain rules as 
regards the method of its exercise. Bulk pur¬ 
chases were entirely the concern of the Indian 
Stores Department from which Phillips was to 
ask for stores that he could not obtain from the 
workshops. 

(5) During the last War, however, telegraph 
stores were required not only by the Posts and 
Telegraphs Department, but also by the War 
and the Defence Departments which required 
them for operational needs. Accordingly, some¬ 


time in the middle of 1941, the post of a Direc¬ 
tor of the Telegraph Storeyard and Workshops, 
shortly called D. S. W., was created and it 
became the duty of the oiiicer appointed to that 
post to co-ordinate the demanus of the Con¬ 
troller of Telegraph Stores for telegraph goods 
and such demands made by other Departments 
of the Government. It was to him that indents 
from all Departments went and it was for him 
to organise tne production or procurement of 
the stores required so that it would be for him 
to see what stores could be obtained from the 
workshops and what stores had to be pur¬ 
chased or procured from elsewhere and also to 
determine primarily in what order the stores 
required by the various Departments would be 
supplied. Any disputed question of priority as 
between the dilferent Departments would be 
determined by higher authorities. It is the 
case of the prosecution that Phillips, as the 
Controller of Telegraph Stores, had no concern 
with the demands received from the War and 
the Defence Departments which were mostly 
not demands for stores to be procured by pur¬ 
chase. but demands for production by the work¬ 
shops with materials supplied by Departments 
themselves. Such demands could be no excuse 
or justification for Phillips making any direct 
purchases. According to the prosecution, his 
functions as well as responsibilities were limit¬ 
ed to the needs of his own Department which 
were to be met by supplies from the workshop, 
whenever possible or by purchases through the 
Indian Stores Department, supplemented, in 
cases of emergency by petty purchases made 
by himself within the limits of his financial 
competence. Even when stores were manufac¬ 
tured for him by the workshops, he had to go 
to the Indian Stores Department for the neces¬ 
sary raw materials and ask for them by indents. 

(6) It will now be possible to explain what 
the charges against the appellants are. It is 
alleged that in 1942, when the War was at its 
height, a careful and well-laid plan was evolved 
for using the power to make petty purchases 
which Phillips had as a cover for his making 
enormous purchases of certain varieties of 
stores, though the same were not really re¬ 
quired and purchasing them from a favoured 
group of contractors at exorbitant rates in re¬ 
turn for bribes paid by them to Phillips and 
to certain of his subordinate officers in league 
with him. The central figure in that scheme 
was necessarily Phillips and he chose his asso¬ 
ciates with great circumspection. He took in 
Jagat Bhusan Biswas, accused No. 4. who was 
the Stock-Holder at the Wire or Works and 
Cables godown and utilised him for supplying 
fictitiously low figures as to the stock position 
to Dasarathi Mukherjee. accused No. 3, who 
was the Sub-Store-Keeper in the Construction 
Branch. 

The next ally was Dasarathi. who helped by 
submitting to the Purchase Section grossly 
exaggerated figures as to the requirements of 
the Department on the basis of the low stock 
position, as communicated by Jagat. The recruits 
from the Purchase Section were Rodrigues, 
accused No. 2. who was the Deputy Assistant 
Engineer and Dhruba. originally accused No.J5 
and subsequently a prosecution witness, who 
was the Purchase Clerk. The duty of Rodgri- 
gues was to check the demands so that no 
supDlies in excess of actual requirements might 
be procured, to ascertain the possibilities oi 
production by the workshops so that no un- 
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necessary purchases might be made and to 
ensure, by means of calling for open tenders, 
that whatever stores were purchased from tr.e 
market, were purchased at a fair rate, it was 
for him to recommend to Phillips that a certain 
quantity of a certain item of stores might be 
purchased, to tabulate the tenders received and 
to submit them to Pnillips with his suggestions 
as to the party or parties with whom orders 
might be placed. He co-operated in carrying 
out the scheme of fraud by acting on the false 
figures supplied by Dasharathi and Jagat which 
he knew to be false, by not calling for open 
tenders but making, instead, a pretence of 
ascertaining 'the tone of the market* by tele¬ 
phonic enquiries limited to certain firms which 
were in the conspiracy and sometimes even 
by making a false record of such enquiries, 
though in fact none had been made. 

The approver Dhruba, who was the Purchase 
Clerk, had olliciaily the duty of attending to 
the correspondence in the Purchase Section and 
drawing up contracts to be entered into with 
the tendering firms, but in practice he came 
to be the person who handled tne business with 
the contractors in the first instance, selecting 
firms to be included in the approved list and 
recommending firms to which contracts for 
supply might be given. As all business relating 
to purchases was transacted through him and 
all relevant papers passed through his hands, 
he had to be taken into confidence and he 
helped by becoming a willing party to the 
irregularities and lending himself to the carry¬ 
ing out of the scheme. Phillips made it easy 
for Dasarathi and Jagat to make false reports 
as to the requirements and for Roderigues to 
act on them with impunity by discontinuing the 
old system of recoupment indents under which 
the various Branch Stores and Depots and 
Divisions had to submit written indents for 
their needs, so that by reference to them, the 
existence or otherwise of an actual demand for 
v ?£ iety of st . ores at a given point of 
• “!? the u necessity for its procurement 
Snf .f yS ( be ,<* ecked - As the documentary 
C n 0f demands was thus eliminated, 
'* a , gat ’ P asarathl and Roderigues found them¬ 
es f J ee ‘° sa y. when a purchase was in¬ 
tended to be made, that a necessity for such 
purchase existed. Thus, Jagat and Dasarathi 

sitv b create a false appearance of neces- 

fi/’reSmmS« Ut ,Sed v, the "^representation 
U ?u ng a P urchas e and also contriv- 

ed to make the exorbitant rates sanctioned 
appear normal by confining his enquiries to a 
number of friendly dealers or not making L? 

S, meS „ a L a11 ’ while Dhruba assisted by 
a j[ tke , incidental clerical work and 
putting the deal through. It is alleged hv 
prosecution that . for *ali fhl 

officers were systematically bribed by the con¬ 
tractors who obtained the orders 

relates^ f n hl Xt ? art , of the Prosecution case 


reality they were enormously in excess. The 
"rnoous operandi’ was as follows: One of tne 
contractors would make an oifer to supply a 
large quantity of a certain item of stores and 
Rocserigues, on being ret erred to, would duly 
report, with the co-operation of Dasarathi and 
Jagat, that such stores were required. He would 
then mane a snow ot obtaining quotations from 
the market by sending out a circular letter to 
otner contractors of tne ring or maxe telepnonic 
enquiries of them and the latter, knowing that 
the contract was intended to be given to the 
confederate who had made the offer and what 
rate he had quoted, would themselves quote 
slightly higher rates so that the rate quoted 
along with the offer might appear to be the 
lowest. When the offer was made by a person 
trading in several names, ne nimself would 
quote higher rates in the names of his other 
so-called iirms. Sometimes, even such enquiries 
were made after the offer had already been 
accepted, just to put the record in order, or 
not made at all and false entries were made 
on slips of paper of quotations alleged to have 
been obtained or, again, the order was placed 
before the replies to the enquiries had been 
received, because it was known what the re¬ 
plies would be. 

It was possible to carry out this plan, because 
in regard to items of stores purchased in this 
manner, the practice of making entries in the 
Tender Register of tenders called for and quo¬ 
tations received was discontinued. After an 
offer was accepted, the next step taken would 
be to place a “reservation order** for the entire 
quantity of stores offered, but as the value of 
that quantity would be much in excess of the 
financial competence of Phillips, a suitable 
device for evading the difficulty was evolved 
and the supply was split up into a succession 
of instalments, each within the limits of Phil¬ 
lips’ authority. Thus, though in the bulk, the 
purchase made under each reservation order 
greatly exceeded the financial powers of Phil¬ 
lips and he could never have purchased the 
quantity without refelence to higher authorities 
if he took it in one lot, the device of instal- 
ments made the direct purchases by himself 
possible and conferred on them an external 
appearance of regularity. These reservation 

°u copie ? of them wer e never sent to 
the higher authorities, although contracts of 
their value could only be made by the Indian 
Stores Department or, in rare cases, by Phillips 
under authority delegated by them. P 

The method followed was that after a reser- 

by it would he ad b H en ,P laCed ' the stores (oveved 
oy it would be gradually appropriated by means 

fo r a b S C a C E " h °L rec > uism °" ;5 ““ then S 

of uncertain was ai \ obvious element 
y n thls P r °cedure so far as 

towards th°e nS lan ere C T er , ned and il increased 
lat , ter Part of the period of con- 
spiracy when the reservation orders came to 
contain a “break contract” clause which ev 

af e Ss y pleasure e l PhiHi ? S to canrel an order 
mitten f‘ ,, u re ’ the contractors willingly sub- 

Z teP ,e< 5 **“ “ropcd In tS'sto°ref to 

f • e te^graph godowns in advance, in anticina- 

Wiro Go5K S " i0n orders ' “ nd « "«r a 
Wire Godown was concerned, Jagat helped the 
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contractors by receiving such advance supplies 
and allowing them to be dumped in the godown 
without the knowledge of the Ledger Section. 

(8) It is to be stated here that in spite of 
the general character of the prosecution case, 
the actual prosecution is limited to three varie¬ 
ties of stores, viz., copper strips, McIntyre 
sleeves and bolts and nuts of certain sizes; and 
although according to the prosecution, the ring 
of contractors involved in the supply of those 
stores included not only Edward Ezra, accused 
No. 6 and Nanda La! Dey. accused No. 7, but 
also one Niranjan Paul and eight other persons 
who, between themselves owned sixteen other 
firms, the actual prosecution is limited to Ezra 
who supplied copper strips and McIntyre sleeves 
and Nandalal who supplied those stores and 
bolts and nuts as well. Niranjan Paul, who 
had supplied only bolts and nuts, was examined 
as a prosecution witness. Only copper strips 
and McIntyre sleeves were stocked in the Wire 
Godown of which the Stock-Holder was .Tagat 
and he, as already stated, Ls among the accused: 
but the stock-holder of the Posts and Masts 
Godown where the bolts and nuts were stocked 
was not included in the prosecution. 

(9) It has further to be pointed out that the 
prosecution does not allege that any part of 
the stores, said to have been purchased, was 
not actually purchased or that any stores were 
removed and misappropriated after they had 
been received. All quantities purchased were 
fully accounted for and although at one time 
there was a huge accumulation, because pur¬ 
chases had been made without corresponding 
necessity, the stock was cleared off in 1944 
when, on account of a sudden turn in the War 
situation, exceptionally heavy supplies for 
military needs were called for. The main charge 
laid by the prosecution is thus limited to caus¬ 
ing wrongful loss to the Government in money 
to the extent of the difference between the price 
at the proper rates and that at the inflated 
rates allowed and to doing so on receipt of or 
by paying bribes. 

(10) The volume of the transactions ques¬ 
tioned by the prosecution will appear from the 
relevant figures. According to certain tables 
compiled by the Tribunal, reservation orders in 
respect of McIntyre sleeves were for 
10,40000 pieces, of which 7.67,574 were 
supplied and the price paid for the sup¬ 
plies was Rs. 3,45,305. Reservation orders 
in respect of copper strips were for a 
total of 137 lakhs of which 11004600 were 
supplied and the price paid for the same was 
Rs. 17.57,949/-. Reservation orders in respect 
of bolts and nuts were for 19275 cwts. of which 
18042.5 cwts. were supplied and the price paid 
was Rs. 18.08.848/-. Certain quantities of bolts 
and nuts were purchased otherwise than under 
reservation orders and the total quantity pur¬ 
chased by the two methods was 19769 cwts., 
the price of which was Rs. 19,71,577/-. It must, 
however be stated that in the case of bolts and 
nuts, certain small quantities were purchased 
from some firms which the prosecution does 
not allege to have been in the conspiracy. Out 
of the total purchase of 19,769 cwts. of bolts 
and nuts of the total value of Rs. 19.71,577/-, 
5961 cwts. of the value of Rs. 5.98.213/- were 
supplied by four firms which, according to the 
Drosecution, were all owned by Nanda Lai Dev. 
Three of those firms suoDlied 22.15.975 Conner 
strips of the value of Rs. 3.52.939/- out of the 
total purchase of 1,10,04.600 pieces of the value 


of Rs. 17,57,949/-. One of those firms supplied 
21,900 McIntyre sleeves of the value of Rs. 
10,879/- against reservation orders for 59,000 
pieces. The supplies by Ezra were 13,15,675 
copper strips of the value of Rs. 2,11,073/- and 
2,62,634 McIntyre sleeves of the value of Rs. 
i.13.582/- out of the total purchase of 7,67,574 
pieces of the value of Rs. 3.45.305/-. It is 
alleged by the prosecution that for the supplies 
of the copper strips, an excess payment of Rs. 
1,30,425-4 as. was made to Nanda Lai Dey on 
the basis of inflated rates and similarly an 
excess payment of Rs. 58,901-3 as. was made 
to Ezra. Although the general case made for 
the prosecution covers over-payment not only 
for copper strips but also for McIntyre sleeves 
and bolts and nuts, the specific charges are 
limited to copper strips only. 

(11) On the above allegations, which include 
only the broad outlines of the prosecution case, 
seven charges were framed against the six 
accused persons, viz., Phillips, Roderigues, Dasa- 
rathi, Jagat, Ezra and Dey. As already stated, 
the prosecution as against Dhruba was with¬ 
drawn and he was examined as a prosecution 
witness. Of the seven charges, the seventh may 
be left out of account, because it was a charge 
against Dasarathi alone who is dead. Charge 
I was a general charge of conspiracy against all 
the accused persons under S. 12UB, Penal Code, 
read with Ss. 409 and 161 and it alleged that 
between April, 1942 and December 1944, the 
four public servants, along with Ezra, Dey, 
Dhruba, Niranjan Paul and the proprietors of 
sixteen other firms, tabulated under eight heads, 
had been “parties to a criminal conspiracy to 
commit the offences of criminal breach of trust 
and of giving and accepting bribes in the man¬ 
ner following, to wit. by dishonestly allowing 
inflated rates to accused Nanda Lai Dey and 
Edward Ezra and to the said Niranjan Paul 
and the proprietors of the other firms mention¬ 
ed above in respect of supplies of stores, namely, 
copper strips, McIntyre sleeves and bolts and 
nuts made by them and by obtaining gratifica¬ 
tion other than legal remuneration as a motive 
or reward for giving of such orders.” 

Charge II was a charge under S. 409, Penal 
Code, directed against Phillips, and it included 
two counts, one in respect of a sum of Rs. 
1.30.425/4/-, alleged to have been wrongfully 
paid by him to Dey for supplies of copper strips 
and the other in respect of a sum of Rs. 
58.901/3/-, alleged to have been similarly paid 
to Ezra in breach of trust, also for supplies 
of copper strips. The third charge against 
Phillips was charge V. under section 161, I.P.C.. 
and that also included two counts, each charg¬ 
ing Phillips with having received a bribe of Rs. 
500/- from Niranjan Paul on a particular date 
“as a motive or reward for doing an official act. 
to wit. giving orders for supply of stores.” It is 
to be noticed that while the accusation in the 
conspiracy charge was not the giving of orders 
by itself, but only allowing inflated rates on 
the orders, as admitted before us by the learned 
Counsel for the State, the specific overt act 
alleged in charge V was nothing more than 
placing orders with Niranjan Paul which sug¬ 
gests. if anything, only undue preference. 

As regards the remaining charges, charge III 
was against Roderigues. Dasarathi. Jagat & Nan¬ 
dalal Dey and charge IV was against the first 
three persons and Ezra. Each was a charge 
under S. 109, read with S. 409 of the Indian 
Penal Code, the first charging the accused with 
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having aided and abetted Phillips in commit¬ 
ting criminal breach of trust as a public servant 
in respect of a sum of Rs. 130425/4/-, alleged 
to have been wrongfully paid to Nandalal Dey 
on the basis of iniiated rates and the second 
charging the accused concerned therein with 
having similarly abetted Phillips in respect of 
the alleged over-payment of a sum of Rs. 
50,901-3-0 to Ezra. Charge VI, a charge under 
5 .’161, I. P- C., was against Roderigues alone 
and included two counts, each charging him 
with having received a bribe of Rs. 50/- from 
Niranjan Paul on a particular date “as a motive 
or reward for showing him favour in your 
official capacity in the matter of getting orders 
for the supply of stores.” One of the dates was 
the same as that on which Phillips was charged, 
by the first count in charge V. with having 
received a bribe of Rs. 500/- from the same 
Niranjan. 

(12) The defence of the appellants again 
need be set out only in broad outline. All 
pleaded not guilty. Phillips denied that the 
purchases in question had been made by him 
without necessity, without authority and at in¬ 
flated rates, as alleged. According to him, they 
had been made in order to meet urgent de¬ 
mands coming from not only by the Posts and 
Telegraphs Department but also from the De¬ 
fence Department, the Army, the Air Force, the 
Defence Services Lines of Communication Board 
and the South East Asia Command and some 
purchases had also been made by way of 
building up stores in anticipation of demands 
which was a perfectly legitimate thing to do. 
All had been absolutely bona fide purchases 
made at current market rates and in accordance 
with a method known and applied in his office 
since the time of his predecessors. The method 
which included calling for quotations from cer¬ 
tain individual firms and placing reservation 
orders had particularly been resorted to, le- 
cause the leisurely procedure of inviting coen 
tenders by means of advertisements and con¬ 
cluding formal contracts through the Indian 
Stores Department was wholly out of place 
during the emergency of the War when quick 
supplies of enormous quantities of stores were 
needed for urgent military purposes. It was 
also the defence of Phillips that as regards the 
existence of demands, selection of firms, ascer- 
tainmenl of rates and the placing of orders he 
had depended entirely, as he had to, on his 
subordinates, Roderigues. Dasarathi and Jagat 
In /ny event he pleaded further, no charge 
under S. 409, I P. C. or of conspiracy to commit 
an offence under that section could be main- 
tained against him, inasmuch as he had no 
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true that contractors had been allowed to dump 
stores in his godown, but that practice was an 
old one and the dumping in the present case 
had been authorised by Phillips himself which 
he, as a subordinate officer, could not question. 
He had no concern whatever with the purchases 
made by Phillips and had received no illegal 
gratification in connection with them. 

(15) Tne defence of Ezra and Dey was that 
they were bona fide contractors and had- sup¬ 
plied stores to Phillips in the course of bona 
fide business. They denied that the rates pafti 
to them were unconscionably high and pleaded 
further that, in any event, they were entitled 
to charge any rates they liked and the mere 
fact that Phillips accepted those rates when he 
might possibly have bought cheaper elsewhere 
could not show that they had abetted Phillips 
in committing an oflence under section 409. 
I. P. C. They also complained that they should 
have been charged with having conspired with 
the proprietors of certain other firms who were 
not going to be before the Court either as 
accused or witnesses. A special defence was 
taken on behalf of Dey to the elfect that there 
was a misjoinder of parties inasmuch as there 
was nothing in the prosecution evidence before 
charge as to any connection or understanding 
or arrangement between Ezra and himself. 

(16) In support of its case, the prosecution 

examined 45 witnesses, 44 before charge and 
one after the charges had been framed. The 
documents exhibited on behalf of the prosecu¬ 
tion were 1452 in number. The defence called 
no witness, but proved 373 documents through 
the prosecution witnesses themselves during 
their cross-examination and relied strongly on 
the documentary evidence. Six documents were 
admitted in evidence as Court exhibits. After 
the defence had proved certain documents 
which purported to be statements of costings 
or analyses of rates called for and received bv 
Phillips from five of the firms named in the 
conspiracy charge, but with which Ezra and 
Dey were not connected, a suggestion was made 
that representatives of those firms might be 
examined as Court witnesses in order that the 
genuineness or bona tides of the documents, 
which the prosecution questioned, might be 
tested and explanations obtained as to 

the circumstances in which they had 
been submitted. The defence strongly ob- 
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ornaments had been purchased out of the sale 
proceeds of ms snare in ms ancestral nouse and 
of some old ornaments ot ms wile, as also his 
savings out of his salary and subsidiary earn¬ 
ings as a private tutor. 

(18) The proceedings before the Tribunal 
commenced on 2U-9-1946, wnen the petition of 
complaint was filed and tne arguments were 
concluded on the 25-3-1950. Judgment was re¬ 
served and it was delivered on tne 2oth May 
next. The proceedings thus lasted for about 
3 years and 9 months. 

(19) The Tribunal acquitted Phillips and 
Roderigues of tne charges under section (161?), 
I. P. C. (charges V and VI respectively) on the 
ground that tne evidence of the accomplice 
Niranjan Paul on which they were based had 
not been corroborated in material particulars 
by independent evidence. They found all other 
charges proved against all the accused. Tnus, 
all tne five Appellants were found guilty under 
Charge I (S. 120B, read with Ss. 409 and 161). 

In addition, Philips was found guilty under 
S. 409, I.P.C. (Charge II) in respect of both 
the counts of the cnurge. Roaerigues and Jagat 
were found guilty under both the charges 
under S ; 109, read with S. 409 I. P. C. (charges 

III & IV). Ezra was found guilty under charge 

IV and Nanda Lai De was found guilty under 
Charge III. 

(20) The sentences passed on the appellants 
are as follows: 

Phillips:— Charge I: Rigorous imprisonment 
for 4 years and a fine of Rs. 10,000/-, in default 
rigorous imprisonment for 1 year. 

Charge II: 1st Count: rigorous imDrisonment 
for 3 years and a fine of Rs. 13U425‘-4-0 in de¬ 
fault, rigorous imprisonment for 1 year; 2nd 
Count: rigorous imprisonment for 3 years and 
a fine of Rs. 58901-3-0 in default, rigorous 
imprisonment for 1 year, the substantive sen- 
tences of imprisonment under both the charges 
to run concurrently. 

Roderigues:— Charge I: Rigorous imprison¬ 
ment for 3 years and a fine of Rs. 10,000/-, in 
default rigorous imprisonment for 1 year. 

Charge III: Rigorous imprisonment for 1 
year and a fine of Rs. 2000/-, in default, rigo¬ 
rous imprisonment for six months. 

Charge IV: Do. 

The substantive sentences of imprisonment 
under all the three charges to run concurrently. 

Jagat:— Charge I: Rigorous imprisonment 
for 1 year and a fine of Rs. 2000/-, in default, 
rigorous imprisonment for 6 months: 

Charge III: Rigorous imprisonment for 6 
months and a fine of Rs. 500/-, in default 
rigorous imprisonment for 3 months; 

Charge IV: Do. 

The substantive sentences of imprisonment 
under all the charges to run concurrently. 

Ezra:— Charge I: Simple imprisonment for 
9 months and a fine of Rs. 20.000/- in default, 
simple imprisonment for 3 months; 

Charge IV: Simple imprisonment for 9 
months and a fine of Rs. 10.000/-, in default, 
simple imprisonment for 3 months. 

The substantive sentences of imprisonment 
to run concurrently. 

Dey: Charge I: Rigorous imprisonment for 
3 years and a fine of Rs. 20,000/-, in default, 
rigorous imprisonment for 1 year; 

Charge III: Rigorous imprisonment for 1 
year and a fine of Rs. 10.000/-, in default, 
rigorous imprisonment for 6 months, 


The substantive sentences of imprisonment to 
run concurrently. 

In the case of Ezra, the imprisonment award¬ 
ed was simple, presumably because of his age 
which was given as 71 years, in the case of 
Pnillips, the sentences of fine under the two 
counts of Charge II were passed under S. 10 
of the Ordinance which, as amended by Ordi¬ 
nance VAI of 1946, requires the Special Tribunal 
to impose a sentence of fine equivalent to the 
amount or value of other property found to have 
been procured by the offender by means of the 
offence, in addition to any other sentence that 
may be imposed. 

(21) As already stated, the accused have 
preferred five separate appeals to this Court. 
The learned Counsel on their behalf addressed 
us extensively on the facts of the case, but 
they also took two legal objections to the vali¬ 
dity of the trial which appear to us to be well- 
founded and which make it unnecessary for us 
to consider the arguments directed to the value 
or the effect of the evidence. Indeed, Mr. Mu- 
kherjee who appeared for the State himself 
conceded that so far at least one of the objec¬ 
tions was concerned, he could see no answer 
to it. If I have yet set out the prosecution and 
the defence cases at some length, it is only to 
give some indication of the complexity and 
magnitude of the case which will be relevant 
to the consideration of a suggestion made to us 
at the end of the hearing to which I shall in 
due course refer. 

(22) The legal objections taken were the 
following: 

I. That the Special Tribunal which commenc¬ 
ed the trial as a tribunal composed of three 
members and concluded it as a tribunal 
composed of only two of them after the 
third member had resigned, was no longer, 
after such resignation, a legally constituted 
tribunal, in spite of the amendment of 
S. 4 of Ordinance 29 of 1943 by S. 3 of 
Ordinance I of 1950, subsequently enacted 
into Act IX of 1950. and, accordingly, all 
proceedings before the tribunal as com¬ 
posed of two members, were utterly void; 
II. That, further, the provisions of Ordinance 
29 of 1943, as amended from time to time, 
being arbitrarily discriminatory and as 
such repugnant to Article 14 of Constitu¬ 
tion. they became void when the Consti¬ 
tution came into force by virtue of the 
provisions of Art. 13 (1) and accordingly 
all proceedings had under the provisions 
of the Ordinance after 26-1-1950, were 
devoid of legal validity and of no effect. 

(23) It may be pertinent to point out that the 
two legal objections seek to hit the proceedings 
practically at the same stage and the same 
point of time. After the resignation of one of 
the members, the Tribunal resumed the hearing 
as a two-member Tribunal on 16-1-1950, when 
the argument on behalf of the prosecution com¬ 
menced. On 28-1-1950, which was the first date 
of hearing after the Constitution had come into 
force, the argument for the prosecution was 
still proceeding. Thus, if either of the two 
objections succeeds, practically the same part 
of the Droceedings will be invalidated. 

(24) In order to appreciate the first point, it 
is necessary to refer to the history of Ordinance 
29 of 1943 and the connected Acts. We are in¬ 
debted to Mr. Mukherjee. the learned Counsel 
for the State, for compiling that history upto 
January 1946, which was by no means an easy 


task to perform, because, unfortunately and 
very curiously, copies of the amending Ordi¬ 
nances are not readily available even from 
official sources and they are not easily trace¬ 
able elsewhere. However that may be, it 
appears that the principal Ordinance was pro¬ 
mulgated by the Governor-General on 11-9-43 
and before the present case was allotted to the 
Tribunal, which was on 27-8-1946, the Ordi¬ 
nance had been amended eleven times. We 
were unable to obtain the date on which this 
particular' Tribunal, which came to be known 
as the First Special Tribunal at Calcutta, was 
first constituted, but that date is not of any 
importance since the material portion of the 
provision regarding the Constitution of Special 
Tribunals on which the Appellants rely remain¬ 
ed unaltered. The material portion of the 
provision regarding the composition of Special 
Tribunals also remained unaltered till long 
after the present case had been allotted to the 
First Appellate Tribunal at Calcutta. 

(25) The provision regarding the constitution 
of Special Tribunals is contained in S. 3 of the 
Ordinance which, as it stood originally, orovid- 
ed as follows: 

“3. The Central Government may, by notifi¬ 
cation in the Official Gazette, constitute for 
the purposes of this Ordinance two Special 
Tribunals, one to sit at Calcutta and the 
other to sit at Lahore.” 


(26) The latter part of the section which 
deals with the number of Special Tribunals anc 
their location was subsequently amended from 
time to time, by Ordinance 16 of 1944 , Ordi- 

? nd finally b y Ordinance 12 
of 1945 which conferred on the Central Gov- 
^era 1 power to constitute such 

further Special Tribunals as it might consider 

a “? e primary requirement that 

a Special Tribunal must be constituted by noti- 

‘ he .°^ lcial Gazette was never modi- 
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The other provision to which it is necessary 
to refer is S. 6(3) which occurred in the Ordi¬ 
nance, even as originally promulgated. It 
reads as follows: 

“6 (3): A Special Tribunal shall not, merely 
by reason of a change in its members, be 
bound to recall and renear any witness who 
has given evidence and it may act on the 
evidence already recorded by or produced 
before it.” 


wu/ win utr wuuceu mat o. cioes not 

provide for a case of vacancy among the mem¬ 
bers of a Tribunal but only for a case where a 
member, while still a member, is unable to 
attend a sitting or sittings. Section 6 (3). how¬ 
ever, obviously contemplates that members may 
be changed, but even that section does not 
authorise a Tribunal to proceed with a case 
after a member has ceased to be a member 
and before his successor is appointed. It may 
further be pointed out that the Ordinance 
contains no provision for filling up an indivi¬ 
dual vacancy in the Tribunal merely by ap¬ 
pointing a new member in the place of a mem¬ 
ber who may resign or may be removed. The 
only provision regarding the constitution of 
Special Tribunals is S. 3 and consequently 
whenever a vacancy occurs, the situation can 
only be met by constituting a fresh tribunal by 
a ii 10t '^ cat * 0n under S. 3, composed of the two 
old members and the new member appointed 
to succeed the outgoing member. In practice, 
that appears to have been the procedure always 
followed by the Government. 

(31) Before I proceed to the next relevant 
provision of law, it is necessary to interpose 
the history of the First Appellate Tribunal at 
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took the view that before they could function 
further, the Tribunal required to be “reconsti¬ 
tuted.” Obviously, they expected that the Gov¬ 
ernment would proceed in the same manner as 
on previous occasions and would reconstitute 
the Tribunal in the form of constituting a fresh 
Tribunal, composed of a new member and them¬ 
selves, by means of a fresh notification under 
S. 3. Actually, however, the Tribunal was not 
reconstituted in that form. Instead, the Gov¬ 
ernor of Bengal promulgated an Ordinance, 
called the Calcutta Special Tribunal (Change 
of Composition) Ordinance (West Bengal Ordi¬ 
nance, I of 1950). by which the Central Ordi¬ 
nance of 1943, “as modified by the Bengal 
Special Tribunal (Continuance) Act, 1946“ was 
amended. The Ordinance was promulgated on 
the 11-1-1950 and it was subsequently enacted 
into an Act of the Legislature, with slight 
modifications as West Bengal Act. 9 of 1950 
which came into force on 15-3-1950. 

(34) It is necessary to pause here for a mo¬ 
ment to explain what the Bengal Special Tri¬ 
bunal (Continuance) Act, 1916 was. Ordinance 
29 of 1943 was promulgated on 11-9-1943 in 
exercise of the powers conferred on the Gov¬ 
ernor-General by S. 72 of the Ninth Schedule 
to the Government of India Act, 1935. Under 
the provisions of that section, an Ordinance 
made thereunder could remain valid and effec¬ 
tive only “/or the space of not more than six 
months ’ from its promulgation.” Previously, 
however, by S. 1(3), India and Burma vEmerg- 
ency Provisions) Act, 1940, an Act of the Bri¬ 
tish Parliament, it had been enacted that as 
respects Ordinances promulgated during the 
period specified in S. 3 of the Act, S. 72 of the 
Ninth Schedule to the Government of India 
Act, 1935 shall have effect as if the words “for 
the space of not more than six months from 
its promulgation” were omitted. The period 
specified in S. 3 was the period between the 
date of the passing of the Act and the date 
declared by His Majesty to be the end of the 
emergency which had caused the passing of the 
Act, both inclusive. The Act was passed on 
27-6-1940 and the 1-4-1946 was declared to be 
the date on which the emergency had come 
to an end. Ordinance 29 of 1943 was passed 
between those dates. 

But at one time it was thought that the 
effect of the Parliamentary Act, 1940 might only 
be that the limitation of six months would 
remain suspended during the period mentioned 
in S. 3 of the Act so that it would come into 
operation again on the expiry of that period 
and all Ordinances made within the period 
would cease to have effect after six months 
from the date of such expiry, i.e.. after 30-9- 
1946. It was because of that doubt, as stated 
in the nreamble, that the Bengal Special Tri¬ 
bunals (Continuance) Act (12 of 1946) was 
passed and brought into force on 30-9-1946, pro¬ 
viding that barring S. 5(1) which empowered 
the Government to allot cases to Special Tri¬ 
bunals. all other provisions of the Ordinance 
of 1943 would continue in force and all acts 
done under the Ordinance would remain valid 
and effective. The precaution was unnecessary, 
because, as the Federal Court has since pointed 
out in — ‘J. K. Gas Plant Manufacturing Co. 
(Rampur) Ltd. v. Emperor’. (1947) F C R 141: 
52 Cal W N (FR). 25. the Ordinances made 
within the period mentioned in the Act of 1940 
are subieet to no time-limit at all as regards 
their duration, unless imposed by the Ordi- 


ances themselves, and the period only 
sets the limits of time, ordinances made 
during which would have that eiTect. 
Tne passing of the Bengal Act thus 
created the somewhat peculiar situation that 
Ordinance 29 of 1943 continued to remain 
effective of its own force and at the same time 
was continued by an Act of the Provincial 
Legislature. 

(35) To return now to Ordinance 1 of 1950, it 
amended Ordinance 29 of 1943 not m general 
but only in its application to the First Special 
Tribunal at Calcutta and the amendment with 
which we are concerned was to provide by S. 
3(1) that thenceforward the principal Ordinance 
would apply to that particular Tribunal and 
to cases pending before it at the time, 

“subject to the following modifications, name¬ 
ly: 

(a) in sub-section (1) of Section 4, for the 
words “three members”, the words “two 
members” shall be substituted; 

(b) sub-section (1A) of Section 6 shall be 
omitted ” 

(36) The elfect of the amendment was thus 
to reduce the numerical strength of the Tribunal 
from three to two members and. consequential¬ 
ly. to delete the provision that in the case of a 
temporary absence of one of the members, the 
remaining two might proceed with the trial of 
a case. Reference may also be made to the 
substitution of a new provision for S. 6(4) to 
the eilect that in the event of a difference of 
opinion between the two members, the Pro¬ 
vincial Government shall appoint a third mem¬ 
ber, notwithstanding the provisions of S. 4(1), 
and that the Tribunal, as so constituted, shall 
re-hear arguments and deliver judgment in the 
case. 

(37) After receiving a copy of the amending 
Ordinance from the Government of West Ben¬ 
gal, Mr. Barucha and Mr. Joshi resumed the 
hearing of the case on 16-1-1950, obviously on 
the basis that by virtue of the Ordinance there 
was a properly constituted Tribunal, composed 
of themselves. No notification re-constituting 
the First Special Tribunal under the provisions 
of the amended Ordinance as a tribunal com¬ 
posed of Mr. Barucha and Mr. Joshi was is¬ 
sued. On the other hand, no objection to the 
constitution of the Tribunal was taken on be¬ 
half of the accused. Mr. Barucha and Mr 
Joshi concluded the hearing of arguments and 
in due course delivered judgment. 

(38) It may be convenient to dispose of here 
a minor point, faintly argued on behalf of the 
Appellants. It was contended that Ordinance 
29 of 1943 being a Central Ordinance, the Gover¬ 
nor of Bengal had no power to amend it by an 
Ordinance of his own. There is no substance 
in the contention, though the legislative steps 
taken by the local authorities appear to have 
been of a confused character. By the Bengal 
Special Tribunals (Continuance) Act (12 of 
1946), the Divisions of Ordinance 29 of 1943 
were, in effect, adopted by the Bengal Legisla¬ 
ture and re-enacted with certain amendments, 
as an Act passed by itself. Thereafter, there 
could be no question of amending the Central 
Ordinance, as such, since the provisions of the 
Ordinance had become in Bengal the provisions 
of a Bengal Act by which they had been adopt¬ 
ed and given further life. But presumably, in 
1950. the Governor was advised that the Cen¬ 
tral Ordinance had not expired with the expiry 
of six months from the termination of the period 
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specified in the Parliamentary Act of 1940, but 
was still surviving and accordingly he proceed¬ 
ed to amend, not tne Bengal Art but the Central 
Ordinance itself. It appears that he did so in 
a perfectly legal and constitutional manner. 
The preamble of the Ordinance recites that in¬ 
structions of the Governor-General had been 
obtained and that being so, the provisions of 
Proviso (b) (i) to S. 88(1) of the Government of 
India Act, 1935. read with section 108 ( 2 ) (b), 
were duly complied with. 

(39) The main contention of the appellants re¬ 
garding the constitution of the Tribunal was 
I that tne mere reduction ot the numerical 
strength of the First Special Tribunal at Cal¬ 
cutta to two members would not bring into 
existence a validly constituted Tribunal com¬ 
posed of Mr. Barucha and Mr. Joshi in the 
absence of a notification constituting a Tribunal 
composed of them. In my opinion, that con¬ 
tention is well-founded. In fact, .Mr. Alukher- 
jes who appeared for the State very lairly con- 
| ceded that he could not possibly resist the 
* objection. 

(40) A very similar case had recently to lie 
dealt with by the Supreme Court in — ‘United 
Commercial Bank Ltd. v. Their Workmen’, 
(1951) S C R 380. The Act there concerned, 
the Industrial Disputes Act, provides by S. 7(2) 
that a Tribunal “shall consist of such* number 
of members as the appropriate Government 
thinks fit” and Rule 5, framed under S. 38 of 
the Act, provides that the appointment of a 
Tribunal, "together with the names of the per¬ 
sons constituting the.Tribunal”, shall be 

notified in the official Gazette. Bodies dealt 
with by the Act are Boards, Courts of Inquiry 
and Tribunals, but sc far as a Tribunal is con¬ 
cerned, there is no provision, as there is in 
the cases of a Board and a Court of Inquiry. 
t ^L it ^2 n ? y act ’ notwithstanding the absence 
of the Chairman or any of its members or any 
vacancy in its number”, provided there is the 
prescribed quorum. Section 8(1) deals with all 
follows 1 ? 6 classes of bodies and it provides as 

■ 8( j )l the services of the Chairman of a 

rnnrf ~ t £fiF hai , rn>an or other member of a 

fnv limp TK >unal ceas ® to be available at 
any time, the appropriate Government shall 

ani h nthpr 0f 3 C u airman & may ’ in the case of 
any other member, appoint another indepen¬ 
dent person to fill the vacancy, and the pro¬ 
ceedings shall be continued before the Board 
Court or Tribunal so re-constituted. 

(41) The facts of the case were that thp cer¬ 
vices of one of the members of a Tribunal rom- 

M ° a f J f !\? a ; rman and two members, ceasTd" 
ta be available for a certain period as he was 
appointed to another Tribunal and the Govern 
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sent case only with the reasons given for the 
invalidity of the intermediate awards. 

(42) The reasons given, broadly stated, arc 
that section 3(1) deals oniy with the case where¬ 
on the services of a member ceasing to be 
available, the Government elects to appoint .. 
new member in his place, in which case the 
Tribunal is “re-constituted”, but the section 
no concern with a case where the Government 
chooses not to make an appointment. It is not 
implicit in the section that in the latter case, 
the Chairman and the remaining member auto¬ 
matically become a properly constituted Tribu¬ 
nal. Nor does the Act provide, in the case of a 
Tribunal, that it may act notwithstanding the 
absence of a member or in spite of there being 
a vacancy among the members. The situation 
that had arisen in the case was one of a va¬ 
cancy. A Tribunal composed of the Chairman 
and one of the original members would be a 
different Tribunal from the original Tribunal, 
composed of the Chairman and two members. 
Such a Tribunal, being a new and different 
Tribunal, could be validly constituted only by 
a notification under Rule 5 which applies as 
much to the case of a vacancy as to the ease 
of the lirst constitution of a Tribunal, for. in 
both cases, a new Tribunal is brought into exis¬ 
tence. No such notification having been issued, 
the two persons who had purported to function 
during the intermediate period did not eonsti- 
lute a valid Tribunal and, accordingly, the 
awards made by them were void. 

(43) In my opinion, the facts of the present 
case are even stronger. Like the Industrial 
Disputes Act m its application to Tribunals. 
Ordinance 29 of 1943 also does not provide for 

fj ase , ° f ,F cancv - Both S - b(1A) which pro- 
'* d , e V f0 , r w tbe temporary absence of a member 
, 11(b) which provides for the making of 
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a member^ ’ hat ‘ he member concerned remains 
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instead of being composed of three members as 
in the case of other Tribunals constituted un¬ 
der the Ordinance, be composed of two mem¬ 
bers. But as Mr. N. K. Bose pointedly and 
pertinently asked, which two? The provision 
has reference only to the numerical strength 
of the Tribunal, but none to its actual per¬ 
sonnel. 

Indeed, so far as the amendment itself is 
concerned, the two members of the Tribunal 
need not have been Mr. Barucha and Mr. Joshi 
at all. but might well be two outsiders, newly 
appointed, and even if the choice was to be 
limited to the original members, there is no 
reason in the amendment itself why the two 
members should not have been Mr. Basu and 
Mr. Barucha or Mr. Basu and Mr. Joshi. As 
pointed out by the Supreme Court in the case 
already cited, a Tribunal composed of two of 
the three original members is a different Tri¬ 
bunal from the original Tribunal of three mem¬ 
bers. If so, such a Tribunal could be validly 
brought into existence only by a notification 
under S. 3 which prescribed the only method 
of constituting a Tribunal and which had not 
been amended. Even if. therefore, the amend¬ 
ment of S. 4(1) is to be read with the notifica- 
tion dated 20-12-1949 by which the resignation 
of Mr. Basu was announced, it required a noti¬ 
fication to constitute a valid Tribunal composed 
of Mr. Barucha and Mr. Joshi. No such noti¬ 
fication having been issued, no properly con¬ 
stituted Tribunal, composed of Mr. Barucha and 
Mr. Joshi, ever came into existence. 

(44) It may be added that, as pointed out by 
Mukherjea J., in the ‘United Commercial Bank 
case’, (1951 SCR 380), a Tribunal cannot be 
conceived of as an entity different from the 
members of which it is composed and it 
cannot be said that whatever changes 
might occur in the composition of a 
Tribunal, the identity of the tribunal, once it 
is constituted, remains intact. It cannot there¬ 
fore be argued that the Tribunal concerned 
having been specified in the Ordinance and the 
size of that Tribunal having been reduced by 
the Ordinance itself, no further notification 
specifying the names of the members of the 
[Tribunal, as reduced, was necessary. 

In the case before the Supreme Court also, 
the relevant Act contained provisions by virtue 
of which the size of a Tribunal would become 
reduced in certain circumstances and those cir¬ 
cumstances had come to arise. Nevertheless, 
the Supreme Court held that a notification was 
necessary and the reason is clear. A tribunal 
has no concrete existence apart from the mem¬ 
bers comnosing it and therefore a mere defini¬ 
tion of the numerical strength of the member¬ 
ship of a tribunal does not bring a tribunal 
into existence. In order that a tribunal may 
be constituted in fact, it is essentia^ that its 
members should be named and their names 
notified. A statutory declaration or a notifica¬ 
tion, containing only the number of the mem¬ 
bers of a tribunal, would be perfectly meaning¬ 
less. I am therefore of ooinion that 
notwithstanding the legislative reduction of the 
size of the First Special Tribunal, a notification 
constituting a new’ tribunal of two named mem¬ 
bers under S. 4(1). as amended, was further 
necessary and the fact that S. 3 does not e\- 
Dresslv reauire the names of the members to 
be included in the notification, like R. 5. Indus- 
frial Disputes Act rules, does not make the 


reasoning of the Supreme Court decision any 
the less applicable. 

(45) In any event, it appears tc me that the 
gap which occurred between tne resignation of 
Mr. Basu and tne promulgation of Ordinance 1 
of 1950 was fatal. Ordinance 29 of 1943, apart 
from the amendment made by the Bengal Ordi¬ 
nance, knew only of a tribunal composed of 
tnree members. Under S. 4, as it stood in the 
Central Ordinance, there could only be a tri¬ 
bunal composed of three members or no tri¬ 
bunal at all. It was under that section that 
the First Special Tribunal had originally been 
constituted and that section, in its unamended 
form, was in force on 16-12-1949 when Mr. 
Basu resigned. It continued to be in force in 
that form up to 11-1-1950, not till which date 
was the Bengal Ordinance promulgated. The 
legal result of that sequence of events clearly 
was that the moment Mr. Basu’s resignation 
came into effect, the First Special Tribunal at 
Calcutta, which had existed so long, ceased to 
exist—for, at that date, it could have no valid 
existence as a tribunal of two members. Bet¬ 
ween 16-12-1949 when Mr. Basu’s resignation 
took effect and 11-1-1950 when the Ordinance 
was promulgated, there was no First Special 
Tribunal at Calcutta and Mr. Barucha and Mr. 
Joshi were not members of any such Tribunal. 
On 11-1-1950. therefore, there could be no ques¬ 
tion of changing the composition of any exist¬ 
ing First Special Tribunal at Calcutta, for, the 
old Tribunal was not only dead but also, to 
adopt an apt expression used by Mr. Mukher- 
jee, “decomposed**. 

Had the Ordinance been promulgated on 16- 
12-1949, so as to bring it into force before or 
simultaneously with the resignation of Mr. 
Basu. it might perhaps be argued with some 
olausibility that no break of continuity had oc¬ 
curred and all that had been done was that the 
composition of an existing Tribunal had been 
altered by making a law' which the Governor 
or the Legislature could validly do. Whether 
even in such a case the necessity of a fresh 
notification would be obviated, unless the Ordi¬ 
nance itself named the members of the Tribu¬ 
nal. as reduced, is very doubtful. • But, in any 
event, a break having been allowed to occur 
and the old Tribunal having gone out of exis¬ 
tence. all that could possibly be done after the 
promulgation of the Ordinance, if a Tribunal 
was to be had. was to constitute a fresh Tribu¬ 
nal by a fresh notification, although by reason 
of the amendment of S. 4(1), it might properly 
be a Tribunal of tw’o members and although 
the members chosen might be Mr. Barucha and 
Mr. Joshi. There havine been no such notifica¬ 
tion, there was no validly constituted Tribunal 
composed of Mr. Barucha and Mr. Joshi and 
therefore the proceedings had before them and 
the judgment delivered by them were void and 
of no effect. 

(46) There is also another circumstance bear¬ 
ing on this point to w’hich I refer with some 
diffidence, because the facts are not clear. Mr. 
Mukheriee w r as asked to place before us the 
notifications by w’hioh the Tribunal of three 
members, as last composed had been constituted 
and the resignation of Mr. Basu had been ac¬ 
cented. In compliance with that direction, he 
Droduced copie? of two notifications, one. Noti¬ 
fication No. 6269-J. dated 18-11-1947 and the 
other. Notification No. 6822-J. dated 20-12-1949. 
The former is a notification under West Bengal 
Ordinance No 9 of 1947 by which a Special 
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Tribunal, composed of Mr. Barucha, Mr. .Toshi 
and Mr. Basu, was constituted for the purposes 
of that Ordinance to sit at Calcutta. The pre¬ 
visions of Ordinance 9 of 1947 were subsequent¬ 
ly rc-enacted as an Act of the West Bengal 
Legislature, the West Bengal Criminal Law 
Amendment Act (7 of 1947). It appears that 
the West Bengal Ordinance and the West Ben¬ 
gal Act of 1947 are virtually reproductions of 
the Central Ordinance No. 29 of 1943, providing 
m particular that a Special Tribunal constituted 
under them shall consist of three members. 
The notification produced by Mr. Mu- 
Jcherjee could not be the first notifi¬ 
cation constituting a Tribunal composer! 
of Mr. Barucha. Mr. Joshi and Mr. Bnsu 
for the purposes of the present case, because 
it is dated 18-11-1947, whereas it appears from 
the order-sheet that the first date on\vhich Mr. 
Joshi attended the sittings of the Tribunal was 
13-6-1947. 

There must have been, however, reasons why 
a second notification became necessary. Why 
Ordinance No. 9 of 1947 was promulgated is 
not clear, but Mr. Mukherjea suggested, per¬ 
haps correctly, that after the partition of Ben¬ 
gal, doubt was perhaps felt about the continued 
applicability of the old Central and Bengal 
Laws in West Bengal and therefore West Ben¬ 
gal promulgated an Ordinance of her own and 
re-constituted the Tribunal under that Ordi¬ 
nance. But if the Tribunal composed of Mr. 
Barucha, Mr. Joshi and Mr. Basu which dealt 
with the present case was constituted by the 
notification produced by Mr. Mukherjee. the 
number of its members could not possibly be 
reduced by Ordinance 1 of 1950, because it did 
not purport to amend either Ordinance 9 of 

i tu und f, which the notification was issued 
and the Tribunal constituted or Act 7 of 19*7 
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the Penal Code and it provides by S. 5 (2) that 
Special Tribunals constituted under it shall 
have jurisdiction to try the cases for the time 
being respectively allotted to them in respect 
of such of the offences specified in the Sche¬ 
dule as may be preferred against the several 
accused. There can be no doubt that as com¬ 
pared with persons tried for the same offences 
under ;ne ordinary law, the Ordinance subjects 
the persons dealt with under it to differential 
treatment, though the difference is not as seri¬ 
ous as in the case of the West Bengal Special 
Courts Act, recently pronounced on by this 
Court in — ‘Anwar Ali Sarkar v. State of West 
Bengal 1 , A. I. R. 1952 Cal. 150 (F. B) and by 
the Supreme Court in the — ‘State of West 
Bengal v. Anwar Ali Sarkar*. (1952) SCR 
284 Still, the difference is substantial and is 
such as to affect the persons concerned prejudi¬ 
cially. ^ J 

Thus, offences under the Indian Penal Code 
specified in the Schedule are all. except those 
under Ss. 417 and 165, triable both by a Court 
of Session and a Presidency Magistrate or a 
Magis rate of the 1 st class and in the case of 
a trial for such offences under the ordinary 
law, the Magistrate would, if he thought he 

mit L not award the sentence called for, com¬ 
mit the accused to the Court of Session. In 
most cases, that course would be adopted, be- 
K he °' Ten f ces are bribery, cheating, cr i- 
™ n . al breach of trust as a clerk or public ser- 
3n a ' ,d n reC ? ptlon j dls P°sal or concealment of 
mpnt 1 . pr ° perty a J? d in cases chosen for allot- 
ment to Special Tribunals, they would genera¬ 
lly involve huge amounts of money. The Ordi¬ 
nance. however, provides by S. 6 (1) that a 

o^ b r‘ may V^e. cognizance of offences with- 
out the accused being committed to it for trial 

and , that shal L in trying the accused perso^ 
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to no time-limit, remains valid and effective to 
this day. But even apart from Ss. 9 and 10, the 
provisions of Ordinance 29 of 1943 are sub¬ 
stantially diiferent from those of the general 
law. 

(49) Such difference, however, would not 
amount to unjustifiable discrimination if it 
could be shown tnat tne cases liaoie to be dealt 
with under the Ordinance formed a class, mark¬ 
ed oil by some difference which bore a just 
and reasonable relation to the objects of the 
Ordinance. The objects of the Ordinance, as 
stated in the pre-amble, are “more speedy trial 
and more effective punishment”, but neither 
of them can form the basis of any valid classi¬ 
fication. The first was considered both by this 
Court and the Supreme Court in the case of — 
‘Anwar Ali Sarkar’, (AIR 1952 Cal 150 iFB) 
and 1952 SCR 234 (SC)) and held to be too 
vague and indefinite to be capable of furnishing 
any reasonable basis of classification. The 
second is obviously open to the same objection. 
But a more serious difficulty in the way of 
relying on those objects as the basis of any 
classification at all is that they cannot be im¬ 
ported into S. 5(1) of the Ordinance which :s 
the provision laying down what cases may be 
brought under it and which gives the Gqvern- 
ment uncontrolled power to allot any case it 
likes to a Special Tribunal, save that, by rea¬ 
son of the provisions of S. 5(2), the case must 
involve one or more of the offences specified in 
the Schedule. Section 5(1), as last amended, 
provides, so far as is material, that “the Central 
Government may from time to time by notifica¬ 
tion in the official Gazette allot cases for trial 
to Special Tribunal” and S. 5(2), as already 
stated, provides that “the Special Tribunals 
shall have jurisdiction to try the cases for the 
time being respectively allotted to them under 
sub-section ( 1 ) in respect of such of the charges 
for offences specified in the Schedule as may 
be preferred against the several accused”. The 
effect of these provisions is that although the 
Schedule specifies a number of offences, it is 
not all cases of those offences which are to be 
tried by special Tribunals but only such cases 
as the Central Government may, in its absolute 
discretion, allot to them. It is thus clear that 
S. 5(1) of the Ordinance, read with S. 5(2), cor¬ 
responds to that part of S. 5(1) of the West 
Bengal Special Courts Act which authorises a 
special court to try such “cases” as the State 
Government may direct and accordingly 
the section must be held to be repugnant 
to Article 14 of the Constitution on the autho¬ 
rity of the decision in the — State of West 
Bengal v. Anwar Ali Sarkar’, (1952) SCR 284 
and to have become void under Article 13(1) 
on the Constitution coming into force. 

(50) There is however, a special difficulty in 
the present case, constituted by the fact that 
the trial under the Ordinance had commenced 
before the Constitution came into force and 
was, at its date, pending. In the case of — 
‘Keshavan Madhava Menon v. State of Bombay', 
(1951) S C R 228. it was held by the Supreme 
Court that the continuance, after the Constitu¬ 
tion, of a trial for an act done before the Con¬ 
stitution which was an offence under a law 
valid at the time, was not barred under Arti¬ 
cle 13(1), although the law concerned might 
now be inconsistent with a fundamental right. 
The reason given was that Article 13(1) ren¬ 
dered pre-existing laws void only to the extent 
that they were inconsistent with the funda- 


menal rights, but as those rights were creations- 
of the Constitution and had only come into 
existence along with it, there could be no ques¬ 
tion of a pre-existing law encroaching on a "fun¬ 
damental right in so far as it was applied to 
an act done before the Constitution when the 
fundamental rights cud not exist. According¬ 
ly. such an act could be punisned under the 
pre-existing law even after Constitution, al¬ 
though the law might be repugnant to the Con¬ 
stitution, and now void, in so far as it made 
such an act an offence. In so punishing the 
act, no violation of any fundamental right would * 
be involved. The decision, however, is to my 
mind distinguishable, inasmuch as the trial 
in that case was under the ordinary law and 
therefore the form or the procedure of the trial 
itself, when it was continued after the Consti¬ 
tution did not constitute any infringement of any 
fundamental right. As I understand the decision, 
it means that in so far as a preconstitution low 
may operate to forbid or impede a post-Con- 
stitution exercise or enjoyment of a funda¬ 
mental right, it is ineffectual and if such a law 
is applied to restrict the present exercise of a 
fundamental right, such application of it would 
be void. If so. the trial of the Appellants un¬ 
der the provisions of the Ordinance, so far as 
it was held after the Constitution, was void, 
because it was in the trial being held in a 
special forum and in the procedure of the trial 
that the infringement of the fundamental right, 
of equality before the law lay and, consequently, ! 
during every moment of the trial after the Con¬ 
stitution such infringement was suffered. 

(51) A subsidiary point requires consideration. 
In 're Keshava Madhava Menon’, (AIR 1951 
Bom 188), the Bombay High Court reached the 
conclusion, subsequently affirmed by the Sup¬ 
reme Court, along another line. It held that 
that the word ‘void’ had been used in Art. 13(1) 
in the sense of ‘repealed’ and since Art. 367(1) 
made the General Clauses Act applicable to 
the interpretation of the Constitution, proceed¬ 
ings under the impugned Act pending at the 
date of the Constitution would not be affected, 
even if the Act was inconsistent with the funda¬ 
mental right conferred by Article 19(1) (a), as 
alleged. The Supreme Court found it unneces¬ 
sary to consider that reasoning, because it was 
able to hold the continuance of the proceedings 
to be valid without the aid of the General 
Clauses Act. As already explained, it held that 
although a pre-existing law might be inconsis¬ 
tent with some fundamental right, still, in so- 
far as it authorised punishment for an act done 
before the Constitution, it had not been dec¬ 
lared void by Article 13(1) and accordingly to 
that extent it remained valid even after the 
Constitution under the limitation contained in 
Article 13(1) itself. That being so, proceedings 
under such an Act in respect of a pre-constitu¬ 
tion act. could be lawfully continued after the 
Constitution. 

The Supreme Court was able to dispose of 
the case on that basis, because the trial there 
was under the general law and in the conti¬ 
nuance of the trial after the commencement of 
the Constitution, no violation of any fundamen¬ 
tal right was involved. I have already shown 
that in the present case the continuance of the 
trial under the Ordinance did involve an in¬ 
vasion of a fundamental right and accordingly 
it becomes necessary to consider whether S. 
6(e), General Clauses Act. has any application. 
In my opinion, it has none. 
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Although the Supreme Court did not decide 
that the word ‘void’ in Art. 13(1) was not 
synonymous with ‘repealed’, Das, J., who deli¬ 
vered the majority judgment, had occasion to 
observe that “the effect of Art. 13(1) is quite 
different from the effect of the expiry of a tem- 
norary statute or the repeal of a statute by a 
subsequent statute”. That, if I may say so 
with respect, appears to be plain, for not only 
is the general meaning of the word ‘void’ dif¬ 
ferent but, as occurring in Art. 13(1), it cannot 
also be read in the sense of ‘repealed’. The 
Article covers “all laws in force — immediately 
before the commencement of the Constitution” 
which obviously include customary laws and 
to speak of repealing such laws would obvious¬ 
ly be inappropriate. Again, the same expres¬ 
sion “shall be void” is used in Art. 13(2) which 
deals with laws made after the Constitution 
and it is equally inappropriate to read the Arti¬ 
cle as saying, by that expression, that if, after 
the Constitution, the State makes any law in 
contravention of any fundamental right, such 
law shall be ‘repealed* or shall ‘stand repealed.* 
With respect, the view taken by the Bombay 
High Court does not appear to me to be correct. 

If the word ‘void’ in Article 13(1) has not 
the meaning of ‘repealed’, the General Clauses 
Act offers no obstacle to giving effect to its pro¬ 
visions even in respect of proceedings pending 
at the date of the Constitution. The Article 
declares that on and after the date of com¬ 
mencement of the Constitution, all existing 
laws, so far as they may contain provisions in¬ 
consistent with any of the fundamental rights, 
shall be ineffectual and void. Ordinance 29 of 
1943 is inconsistent with Art. 14 ot the Consti¬ 
tution, as already explained. Consequently, on 
the Constitution coming into force, the Ordi¬ 
nance ceased to be valid and since there was 
no longer any valid Ordinance 2? ail proceed¬ 
ings purported to have been had under it after 
the date of the Constitution were utterly void. 

(52) It was not argued on behalf of the State 
and I do not think it can be said that whatever 
the inconsistency of the Ordinance with the 
general law and therefore with Art. 14, the 
proceedings held after the Constitution had 
come into force involved no inequality of treat¬ 
ment. After the commencement of the Con¬ 
stitution all that was done was that a part of 
the argument for the prosecution which had 
already commenced and the arguments for the 
defence were heard. Still, however, the accused 
were being tried by two persons, acting as a 
Sessions Court, but without the aid of a jury 
or assessors. They were being so tried for of- 
lences which, under the ordinary law, might 
have to be tried by a jury. One of the offences 
lor which they were being tried required sanc¬ 
tion under S. 196A, Criminal P. C., but they 
were being tried without such sanction. Thev 
were also being tried by two persons, each of 
whom had not heard a part of the evidence. 

Prevented from approaching the 
High Court for a transfer of the case or for a 
de novo trial. These and other departures 
from the generai law which were gravely pre- 
udiaa! to the accused, were involved even in 

mint nf e ,-nij^ rfiU . ment - and in the Pronounce- 
weotjOl judgment against the accused by the 

given above, it must be 
held that the tnal of the Appellants in so far ns 
8. w “held after 16-12-1949 W as bid baSuiS 
the Tribunal before which it was held was Hit 


validly constituted and in so far it was held 
after 26-1-1950, it was also bad. because it was 
held under a law which had become void. 

(54) The next question is what order we 
ought to make. It was submitted on behalf cl 
the Appellants that in view of the evidence in 
the case which, according to them, did not es¬ 
tablish the offences charged, we should direct 
an acquittal. It was in anticipation of that 
submission that we heard the appellants on 
the merits, because the appeal was an appeal 
on the facts and if it appeared from the evi¬ 
dence which had been concluded before a va¬ 
lidly constituted tribunal that the prosecution 
had clearly failed to prove its case, it would 
not be proper to direct a retrial, even if there 
had been no valid trial by a competent tribunal 
of first instance. Having been taken through 
the evidence and having heard the appellants, 
I am unable to say that there is not sufficient 
in it which, if believed, would establish the 
offences charged. 

The case made by the prosecution is one of a 
gigantic fraud, carried out with a great elabo¬ 
ration of steps in aid and it is to give some 
indication of its magnitude and complexity that 
I have set out the prosecution and the defence 
cases at some length, although what I have 
given are only outlines. The evidence is volu¬ 
minous and the number of the exhibits, which 
is large enough, does not yet give a correct 
idea of their size, many of them being registers 
or collections of ledger and bin cards nor of 
the complicated nature of the information to be 
extracted from them, e.g., quantities of issues 
as against quantities of supplies as on different 
dates during the space of several years. Much 
again depends on the credibility of the two ac¬ 
complices and on the extent to which their 
evidence is corroborated by contemporary cor¬ 
respondence between a wide circle of officers 
and the innumerable office-notes on the ten¬ 
ders or letters. The evidence, so far as we 
were taken through it, is not such that, even! 
if believed, it would be clearly insufficient fori 
the purposes of the prosecution and in those 
circumstances and also in view of the vastness 
and complexity of the evidence and the fact 1 
that there has been no valid trial, I think an! 
order for a retrial is the only proper order thati 
can be made. 


(55) But in making such an order and in 
having to throw upon the accused the appalling 
burden of going through again what they had 
once to endure for three years and nine months, 
it is impossible to avoid a feeling 0 f deep dis- 
tress Nor can it be agreeable to the prosecu¬ 
tion that all its labours should be thrown away. 
That such a situation should have been created 
by the law-making authorities of the State 

!v ter error and the Government 
committing further errors in applying such laws 

SUJI*!? "}® de » adds to the feeling of distress. 
SX? . th ® accused are guilty of the offences 
5*2"? l u ey are charged, they have only 
deserved to be punished adequately for their 
transgressions, but not also the agony and strain 
of two protracted trials. Such considerations, 

howev c no* weig h with Q Court $o as t s Q 

restrain it from making the order which the 

id hv They are . matters to be consider- 
% the Government in deciding whether 
actually a retrial will or will not be proceeded 

rinIS ^ aU , the evi dence in the case was cob- 
eluded at a stage when the Tribunal was stfil 
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properly constituted, I have considered whe¬ 
ther it would be possible to direct that the le- 
trial should be on the evidence already recorded. 
In my opinion, no such direction can be given. 
To do so would be virtually to direct something 
'like a further enquiry which cannot be done 
• in an appeal or to direct a partial retrial which 
the Code does not contemplate. It would also 
be to direct a Court to try the accused on evi¬ 
dence which it had not heard and evidence 
jtaken before a Tribunal which would constitu¬ 
tionally be, in respect of cases arbitrarily 
allotted to it as the present case was, a bad tri- 
jbunal today. I ought to add that the difficulties 
were pointed out by us at the end of the hear¬ 
ting and no such order of partial retrial was 
asked for by Mr. Mukherjee. 

(57) In the result, the appeals are all allow¬ 
ed, the convictions of all the Appellants and 
the sentences passed upon them are set aside 
and they are directed to be retried in accord¬ 
ance with law by a Court of competent jurisdic¬ 
tion. 

(58) The appellants will continue to remain 
on the same bail till 6th May next on which 
date they must appear before the Registrar. 
Original Side, and furnish bail, of like amounts 
as under the present bonds with like sureties 
as at present, for their appearance before the 
Court or Tribunal, if any, before which they 
may be called upon to appear for the Durposes 
of a retrial. 

(59) On their furnishing such securities, they 
will continue to remain on bail. 

(60) It is expected that if it is decided to 
hold a retrial, the necessary steps in that be¬ 
half will be taken with reasonable expedition. 

(61) Let the attention of the Registrar, Ori¬ 
ginal Side, be drawn to this order and iet the 
original bail bonds which have been obtained 
from the Court below be placed before him 
for his guidance. 

(62) SINHA, J.: These are five consolidated 
appeals against the judgment of the First Spe¬ 
cial Tribunal sitting at Calcutta, dated 26-5- 
1950. By that judgment, all the five accused 
persons have been convicted and sentenced to 
varying terms of imprisonment and fine. 

(63) As it transpires, however, the tribunal 
which passed judgment was not a validly con¬ 
stituted tribunal at all, and had no power 
either to hear arguments or to pronounce judg¬ 
ment. In 1943, during the continuance of the 
last World War, it was felt that a large number 
of persons had managed successfully to exploit 
the war situation to their own profit, and that 
corruption and bribery had taken place on a 
large scale. It was further felt that the ordi¬ 
nary laws of the land were not sufficiently 
drastic to cope with this emergent situation 
and the Governor-General of India, under 
powers conferred upon him by S. 72, Govern¬ 
ment of India Act, promulgated an ordinance 
known as “The Criminal Law Amendment 
Ordinance 1943 (Ordinance XXIX of 1943).“ 
This Ordinance came into operation on 11-9- 
1943. The preamble of the ordinance recites 

“Whereas an emergency has arisen which 
makes it necessary to provide for the more 
speedy trial and more effective punishment 
of certain offences punishable under the 
Penal Code.” 

The events as they have happened in this 
' case stand as a grim reminder of the fact that 


special legislation hastily promulgated and 
leisurely administered, more often than not de¬ 
feats its own purpose. The first information in 
this case was laid on 24-2-1945 and the petition 
of complaint was filed on 20-9-1946. There¬ 
after. there was an elaborate, costly and pro¬ 
longed trial and after approximately five years 
the judgment was pronounced consisting of over 
three hundred and fifty closely typed pages. 
And now it is found that this enormous ex¬ 
penditure of energy, time and public money 
has been wholly wasted and the entire perfor¬ 
mance must now be repeated once more. 

(64) The facts of this case in so far as it is 
necessary to state them have been exhaustively 
dealt with in my lord’s judgment and I do not 
intend to repeat them. I shall concern myself 
only with expressing my views on the two pre¬ 
liminary points of law taken on behalf of the 
accused which are sufficient by themselves to 
dispose of the cases. In order however to ap¬ 
preciate the preliminary points it is necessary 
to bear in mind certain dates which I set out 
hereunder in chronological order. 

April 1942 to December 

1944 ... Period of the alleged conspiracy 

between nil the accused. 
(Charge I). 

1st April to 31st March 

1944 Period covering Charge II 

against Major Phillips. 

Do ... Period covering Charge III 

against Captain Rodrigues, 
Dasarathi Mukherji, Jngat 
Bhusan Biswas and Nandalal 
De. 

Do ... Period covering Charge IV 

against Captain Rodrigues. 
Dasarathi Mukherji, Jagnt 
Bhusan Biswas and Edward 
Ezra. 

4th November 1942 to 

20th May 1943 ... Dates on which bribes are alleg¬ 

ed to have been received by 
Major Phillips. 

4th November 1942 to 

28th April 1943 ... Dates on which bribes arc alleg¬ 

ed to have been received by 
Captain Rodrigues. 

28th April 1943 to 11th 

June 1943 ... Dates on which bribes are alleg¬ 

ed to have been received by 
Dasarathi Mukherji. 

11th September 1943... Ordinance No. 29 of 1943 (Ccn- 

tral). 

26th August 1944 ... Ordinance No. 40 of 1914 (Cent¬ 

ral). 

24th February 1945 ... The First Information Report. 
12th May 1945 ... Ordinance No. 12 of 1945 (Cent- 

ral). 

4th July 1945 ... Ordinance 22 of 1945 (Central). 

17th January 1946 ... Ordinance 6 of 1946 (Central). 
20th September 1946... Petition of complaint. 

30th September 1946 ... The Bengal Special Tribunal 

(Continuance) Act 1946. (Ben¬ 
gal Act 12 of 1946) adapting 
Ordinance 29 of 1943. 

28th October 1946 ... Trial commenced. All accused 

appear and are released on 
ball. 

24th February 1947 ... Case opened by the prosecution. 
6 th May 1947 ... Examination of witnesses com¬ 

menced. 

9th October 1947 ... West Bengal Criminal Law 

Amendment (No. II) Ordi- 
nance 9 1947. 
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18th November 1947 


1st January 1948 

13th May 1948 

26th May 1948 
28th June 1948 

23rd June 1949 
28th August 1949 

24th October 1949 

16th December 1949 .. 
20th December 1949 .. 


3rd, 5th and 7fch Janu- 
ary 1950 


11th January 1950 .. 


12th January 1950 


16th January 1950 ... 

15th March 1950 


25th March 1950 
26th May 1950 


Notification No. G2G9-J under 
Ordinance 9 of 1947 constitu¬ 
ting a special tribunal consist¬ 
ing ot Mr. Bharucha (Presi¬ 
dent), Mr. Joshi and Mr. N. 
C. Basu. 

West Bengal Act 7 of 1947 con- 
filming Ordinance 9 of 1947. 

Examination of prosecution 
witnesses concluded. 

Charges framed. 

Cross-examination of witnesses 
commenced. 

Cross-examination conclude J. 

Examination under S. 342 com¬ 
menced. 

Examination of accused conclu¬ 
ded. 

Mr. N. C. Basu resigned. 

Notification No. 6822.J of the 
Government of West Bengal 
accepting the resignation of 
Mr. N. C. Basu from the 
tribunal constituted by Notifi¬ 
cation dated 23rd September 
1943. 

Proceedings adjourned on the 
ground "Tribunal not yet con¬ 
stituted.” 

The Calcutta Special Tribunal 
(Change of Composition) Ordi¬ 
nance 1950. (Ordinance 1 of 
1950). 

A copy of Ordiuance 1 of 1950 
received by Mr. Bharucha and 
Joshi. 

Arguments commenced. 

The Calcutta Special Tribunal 
(Change of Composition) Act 
1950. 

Arguments concluded. 

Judgment pronounced. 


It will now be convenient to set out tl 
preliminary points of law as raised by Mr. Bai 
and adopted by the other accused: 

i The Tribunal (describing itself as “ti 
First Special Tribunal (Calcutta)”) which heai 
arguments and passed judgments in these case 
Z as a legally constituted tribunal inasmuc 
as. (a) The Governor or the State Legislate 

nr er fn c0 I n P ete " t *? promulgate ordinanc. 

Jss . Acts affecting a central ordinanc 
(b) Assuming that the State of West Beng 
was capable of constituting a special tribun 

° f , two members t0 tr y the cases, r 
such tribunal was ever constituted, in the al 

0t requisite Notification to that eflec 

^nat?n Uent < y M aft M r « acce Ptance of the n 
signation of Mr. N. C. Basu, the remaining t\\ 

members of the tribunal were ‘functus offici 

judgment" 0 ‘° hear arguments or to pa- 

rciative Ordinances and Acts unde 
of £ r e trial ( W as held offend against Art 1 
of the Constitution and are void under Art 1 

hat ” hltemativel 

rnncHH,*- n f wbich was held after th 
Constitution came into being, is invalid 

™i? 5 L Before 1 deal witb the points raised 
nf tho 6 ne . ce , ssary recapitulate the histor 
whiVh ?h ecial Ieglslation . under or in virtue c 
2? cases were tried. The original OrH 

siasaksSS 


chief ones. I will proceed to deal with them 
chronologically. “The Criminal Law Amend¬ 
ment Ordinance 1943, Ordinance No. 29 of 
1943.’* This Ordinance came into operation on 
11th September 1943. All the subsequent Acts 
and Ordinances are based on this and are 
either variations or adaptations. The important 
provisions are set out below: 

Section 3 — ‘Constitution of Special Tribu¬ 
nals’. — The Central Government may by 
notification in the Official Gazette constitute 
for the purposes of this Ordinance two Spe¬ 
cial Tribunals, one to sit at Calcutta and the 
other at Lahore. Provided that either such 
special tribunal may. if it is satisfied that it 
will tend to the general convenience of the 
parties or witnesses in any particular case, 
sit for the trial of that case in a place other 
than Calcutta or Lahore. 


Section 4 — ‘Composition of Special Tri¬ 
bunals’. — ‘A special tribunal constituted un¬ 
der this ordinance shall consist of three mem¬ 
bers.* 

Section 5 — ‘Cases triable by Special Tribu¬ 
nals’.— 

(1) The Special Tribunals shall have jurisdic¬ 
tion to try the cases respectively allotted 
to them in the First Schedule in respect 
of such of the charges for offences speci¬ 
fied in the second Schedule as may be 
preferred against the several accused and 
any such case which is at the commence¬ 
ment of the ordinance pending before any 
Court shall be deemed to be transferred 
from that Court to the Special Tribunal 
to which it is allotted. 

(2) When trying any such case as aforesaid, a 
special tribunal may also try any offence 
not specified in the second schedule which 
is an offence with which the accused may 
under the Code of Criminal Procedure 
1898 be charged at the same trial. 

(66) Under sub-s. (1) of S. 6, a special tribu¬ 
nal may take cognizance of offences without the 
accused being committed to it for trial and 
follow the procedure appropriate to the trial 
of warrant cases. Under sub-s. (2) the special 
tribunal is to be deemed to be a Court of Ses¬ 
sion trying cases without a Jury. Under sub-s 

(3), a special tribunal is not bound to recall 
or rehear any witness merely by reason of the 
fact of a change in its members. Under S. 7, 
appeal against any order or sentence of the 
Special Tribunal is barred and the High Court 
is given only a limited power of revision under 
. ■ Under S. 9, special rules of evidence are 

IS < W . 1 ? er ? an accused failed to ac¬ 

count satisfactorily for any of his pecuniary re¬ 
sources or property disproportionate to his 
known sources of income, that was to be a “re- 

SL C 7 which could be taken into consi¬ 
deration. Further, if he accepted or agreed to 
accept etc, any illegal gratification from anv- 

etc then"!* f 2£ t ? S £ 0r trans P° rt or a contract 

.• to . be P resum ed that he did 
'nil* motive etc., as required by S. 161. 
1 ?”. tbere are special provisions as to 
wI S iv? en J - In the first schedule is given a 

thef were Chasid. the ° ffences with which 

(67) ‘Ordinance 40 of 1944’ — Came into 
operahon on 26th August 1944. This added a 

folbws: V1Z ' 1A t0 S - 6 and runs as 

1 ^L Not, J ,ithstandi , ng any thing contained in 
£>. 4, any two members of a special tribunal 
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may proceed with the trial of a case during 
the temporary and unavoidable absence of 
the third member; 

Provided that all three members shall be 
present when after the evidence has been 
concluded the prosecutor or the accused or his 
pleader is addressing the special tribunal and 
when the judgment is delivered. 

(68) ‘Ordinance 12 of 1945’ — Came into 
operation on 12th May 1945. Section 5 was 
amended by renumbering the sub-sections and 
introducing the following as sub-s. (1): 

“The Central Government may from time to 
time by notification in the official Gazette 
allot cases for trial to each special tribunal 
and may also from time to time by like 
notification transfer any case from one spe¬ 
cial tribunal to another or withdraw any 
case from the jurisdiction of a special tri¬ 
bunal or make such modifications in the des¬ 
cription of a case (whether in the names of 
the accused or in the charges preferred or 
in any other manner) as may be considered 
necessary.” 

(69) ‘Ordinance 22 of 1945*— Came into ope¬ 
ration on 4th July 1945. It altered the provi¬ 
sions as to qualifications necessary for becom¬ 
ing a member of the tribunal and restored to 
the High Court its powers under Chap. 32, 
Criminal P. C. (Appeals, references and revi¬ 
sions). 

(70) ‘Ordinance 6 of 1946’—Came into ope¬ 
ration on 17th January 1946. This is a little- 
known ordinance which made special provi¬ 
sions as regards the law of evidence similar to 
that contained in S. 9 of Ordinance 29 of 1943 
applicable to all trials. (Also see the Prevention 
of Corruption Act, 1947—Act 2 of 1947 which 
made legislative provision to the same effect). 

(71) ‘The Bengal Special Tribunal (Continu¬ 
ance) Act 12 of 1946’— This Bengal Act came 
into operation on 30th September 1946. It 
adapted all the provisions of the Ordinance 29 
of 1943 except S. 5 (1) which was omitted. The 
Act was passed as it was apprehended that the 
period of War emergency having expired on 1st 
April 1946, it was doubtful whether the Ordi¬ 
nance 29 of 1943 was effective any longer. The 
omission of S. 5 (1) is significant and will be 
dealt with later. Powers conferred upon Cen¬ 
tral Government by the original ordinance were 
conferred upon the Provincial Government. 

(72) ‘West Bengal Criminal Law Amendment 
(No. 2) Ordinance 1947 (West Bengal Ordinance 
9 of 1947)’—This came into operation on 9th 
October 1947. This Ordinance also adapted the 
provisions of the Central Ordinance 29 of 1943. 
It must have been thought that due to the 
partition of Bengal it was doubtful whether the 
original ordinance or the Act 12 of 1946 applied 
any longer. 

(73) ‘The West Bengal Criminal Law Amend¬ 
ment Act, 1947—(West Bengal Act 7 of 1947)*— 
Came into operation on 1st January 1948. This 
Act continued the provisions of Ordinance 9 
of 1947 and contained provisions similar to the 
original ordinance. 

(74) Section 4 of the Act runs as follows: 

“Cases triable by Special Tribunals—(1) The 

Provincial Government may from time to 
time by notification in the official Gazette 
allot cases for trial to each special tribunal, 
and may also from time to time by like 
notification transfer any case from one special 


tribunal to another or withdraw any case 
from the jurisdiction of a special tribunal or 
make such notifications in the description of 
a case (whether in the names of the accused 
or in the charges preferred or in any other 
manner) as may be considered necessary. 

(2) The special tribunals shall have juris¬ 
diction to try the cases for the time being 
respectively allotted to them under sub-s. (1) 
in respect of such of the charges for offences 
specified in the schedule may be preferred 
against the several accused and any such case 
which is at the commencement of this Act 4 
or at the time of such allotment pending 
before any Court or another special tribunal 
shall be deemed to be transferred to the 
special tribunal to which it is so allotted: 

(3) When trying any such case as aforesaid, 
a special tribunal may also try any offence 
whether or not specified in the Schedule 
which is an offence with which the accused 
may, under the Code of Criminal Procedure, 
1898 be charged at the same trial.” 

(75) The provisions of the Prevention of Cor¬ 
ruption Act 1947 (11 of 1947) were made ap¬ 
plicable to trials under the Act. 

(76) The High Court could entertain appeals, 
references or revisions as from a Court of 
Session trying cases without a jury but the 
power of transfer was taken away. 

(77) Reverting now to the preliminary points, 
it is quite clear that there is no substance in 
point 1(a). The provisions of the Central Ordi¬ 
nance 29 of 1943 have now been (with modifi¬ 
cations) incorporated in a local Act, and adapted 
in another. It is not argued before us that the 
State Legislature was not competent to pass 
such Acts or that either Act 12 of 1946 or Act 
9 of 1950 are ‘ultra vires* the local Legislature. 

It is therefore profitless to consider whether a 
local ordinance could modify a central ordin¬ 
ance or a local Act affect a Central Ordinance. 
This however is the appropriate place to point 
out the confusion that has arisen by reason of 
the successive amendments and adaptations of 
the original Ordinance 29 of 1943, and the pas¬ 
sing of the local Acts. The original ordinance 
was promulgated in 1943, by the Governor 
General in exercise of the powers conferred 
upon him by S. 72, Government of India Act, 
1935. As such, it could remain effective for a 
period for six months only. But by an Act 
of the British Parliament, namely the ‘India 
and Burma (Emergency Provisions) Act, 1940*, 

S. 1(3), it was enacted that in the case of any 
ordinance promulgated between the date of the 
passing of the Act and the date declared to be 
the end of the emergency (which happened on 
1st April 1946) this limitation as to the period 
of an ordinance would be deemed to have been 
omitted. Hence the Ordinance 29 of 1943 did 
not come to an end on the date of the ending 
of the emergency or six months after it. (See 
the Federal Court decision — ‘J. K. Gas 
Plant Manufacturing Co. (Rampur) Ltd. v. 
King-Emperor*. 52 Cal WN (FR) 25). 

(78) It follows therefore that the Central 
Ordinance as well as the local Acts are effec¬ 
tive. Now the notification under which Mr. 
Bharucha (as President), and Messrs. Joshi and 
N. C. Basu (as members) were appointed, is 
Notification No. 6269-J dated 18-11-47 and 
reads as follows: 

“In exercise of the powers conferred by S .I 
read with sub-s. (1) of S. 3 and by sub-s. .(3) 
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nf S 3 of the West Bengal Criminal Law 
Amendment (No. 2) Ordinance. 1947 (West 
bSS Ordinance No. 9 of 1947). the Gov¬ 
ernor is pleased to constitute for the purposes 
of the said Ordinance a special tribunal to 
sit at Calcutta consisting of the following: 

(1) Mr. P. R- Bharucha, Bar-at-Law, Presi¬ 
dent, 

(2) Mr. E. M. Joshi, Bar-at-Law, (3) Mr. 
N. C. Basu, District & Sessions Judge 
(Retd.)—Members. 

By order of the Governor. 

Sd/- B. K. Guha. 

Secretary.” 

Coming now (o Ordinance I of 1950, and Act 
9 of 1950 which continues its operation, we 
find that they define “The principal ordinance” 
as the Criminal Law Amendment Ordinance, 
1943 as modified by the Special Tribunal (Con¬ 
tinuance) Act, 1946 (i.e. Act 12 of 1946), and 
amend sub-s. (1) of S. 4 of the ‘principal ordi¬ 
nance’ by reducing the number of members 
from three to two. This, however, leaves Act 
7 of 1947, outstanding and unaffected. The 
notification which constituted the three mem¬ 
bers (Messrs. Bharucha, Joshi and Basu) as a 
tribunal was made under ordinance 9 of 1947 
and neither that ordinance nor Act 7 of 1947 
which replaced it have been affected by ordi¬ 
nance I of 1950 or Act 9 of 1950. Coming now 
to the notification No. 6822-J, dated 20-12-49 
accepting the resignation of Mr. N. C. Basu, it 
states as follows: 

“The Governor has been pleased to accept 
with effect from 16-12-1949, the resignation 
tendered by Sri Narayan Chandra Basu from 
membership of the Special Tribunal consti¬ 
tuted by the Government of India, War De¬ 
partment Notification No. 1322 dated 23-9 
1943, as subsequently amended.” 

(79) Therefore the following perplexing 
questions arise: (1) As long as Act 7 of 1947 
is in operation, is it enough to amend the 
ordinance 29 of 1943 as modified by Act 12 of 
1946? Since Act 7 of 1947 remains unaffected, 
we arrive at the curious result that a special 
tribunal must consist of three members under 
Act 7 of 1947 and two members under Ordin¬ 
ance I of 1950 or Act 9 of 1950. (2) The Special 
-tribunal consisting of Messrs. Bharucha, Joshi 
and Basu was constituted by notification No. 
6269-J dated 18-9-1947. under West Bengal 
Ordinance No. 9 of 1947 which would be deemed 
to be a notification also under Act 7 of 1947. 
Under Bengal Act 12 of 1946 S. 3(3), all noti¬ 
fications under Ordinance 29 of 1943 would 
continue in force until superseded or amended 
by the Provincial Government under that Act. 
The notification No. 6822-J,' dated 20-12-1949 
accepts resignation of Mr. N. C. Basu from the 
Special Tribunal constituted by the Govern¬ 
ment of India notification No. 1322 dated 23-9- 
1943 as subsequently amended. Mr. Basu 
became a member in 1946 (we have not got the 
specific notification appointing him in 1946, 

ca " U be said tha t the notifica- 
o‘°° No. 6269-J under West Bengal Ordinance. 

ioSw? 47, < c ° ntinu f d by West Bengal Act 7 of 
1947) is an “amendment" of the original noti- 

N °: 1322 - dated 23-9-1943 under the 

Sree? IfS* a M e; as - tha J ordinance is still in 
nno L •* 0t> h l s resignation is not an effective 
one, or it may be an effective one so far as the 
original notification No. 1322 is concerned 8 but 
■not so far a* notification No. 6209 J is con- 
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cerned. (3) What is the effect of the principal 
ordinance being still alive? That Ordinance 
can only be amended by another Central 
Ordinance or a Central Act & it still contains 
the provision that there shall be three members 
in a Special Tribunal. 

(80) Having pointed out these difficulties, I 
shall now deal with ooint 1(b), upon the foot¬ 
ing that Mr. N. C. Basu validly retired with 
effect from 20-12-1949 and that the only pro¬ 
vision applicable as to the number of persons 
constituting a special triounal is S. 4 (1) of 
the ‘principal orcimance* as defined by ordinance 
J of 1950 (and continued by Act 9 of 1950). 
It is of course admitted that no appointment 
of a Special Tribunal is valid without a sulfi- 
cient notification under S. 3. The tribunal of 
three members was constituted bv notification 
dated 18-11-1947. On the date of the retirement 
of Mr. N. C. Basu (20-12-1949), the special 
tribunal as then constituted was reduced to 
two members and ceased to be a special tri¬ 
bunal at all. because under Cl. 4(1) of the 
•principal ordinance’ it is laid down that a 
special tribunal constituted under the ordinance 
“Shall consist of three members.** On 11-1-1950, 
the ordinance I of 1950 came into operation 
which states that as from the commencement 
of the ordinance a special tribunal ohall consist 
of two members. But S. 3 is still there and 
such a special tribunal would have to be con¬ 
stituted by a notification. No such special 
tribunal existed at the date of the commence¬ 
ment of the ordinance and none has ever been 
constituted and there can. in my opinion, be 
no question that Messrs. Bharucha and Joshi 
had no right whatsoever to proceed to hear 
arguments and pronounce judgment, since they 
had become ‘functus officio* several weeks be¬ 
fore the Ordinance came into operation. 

In fact the point is so unarguable that Mr. 
Mukherjee appearing on behalf of the prosecu¬ 
tion, fairly conceded that he had no answer 
for it. The confusion is entirely due to the foct 
that it was taken for granted that the dead 
and defunct tribunal could be revived and re¬ 
suscitated by the simple expedience of reducing 
the required number from three to two. But 
before an enactment can revive ‘.he dead it 
will at least have to say, “Lazarus arise,” and 
those words are wanting here. There is no 
notification appointing Messrs. Bharucna and 
Joshi as a Special tribunal entitled to try the 
cases. It is not for us to say whether under 
the circumstances a further notification will be 
enough. The difficulties are writ large, and 
have been indicated above. If authority is at 
all required, reference may be made to the 
case of — ‘United Commercial Bank Ltd. v. 
Their Workmen*. AIR 1951 S C 230. 

That case was under the Industrial Disputes 
Act, under which was constituted an Industrial 
tribunal (Bank disputes). By a notification 
dated 13-6-1949 the Central Government con¬ 
stituted an Industrial tribunal in bank disputes 
consisting of Mr. Sen Chairman, Mr. Varma & 
Mr Mazumdar. On 24-8-1949, 'a second noti- 
hcatmn was issued appointing Mr. Chandrase¬ 
khar Aiyer in the place of Mr. Verma whose 
semces ^had ceased to be available on and 
after 23-11-1949. The services of Mr. Aiyer 
were subsequently lent to the ministry of ex¬ 
ternal affairs as a member of the Indo-Pakistan 
boundary disputes Tribunal. Although the 
Government had taken the view that there 
was a vacancy, it did not notify the same Mr. 
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Aiyer rejoined the tribunal on 20-2-1950, but 
in the meantime the tribunal with its two 
remaining members had gone on hearing dis¬ 
putes and several awards had also been made. 

( 81 ) It was held by the Supreme Court that 
when the services of a member ceased to be 
available, the rest by themselves had no right 
to act. As Kania C. J. put it 

“.A tribunal of three consisting of Mr. 

Sen, Mr. Mazumdar and Mr. Chandrasekhara 
Aiyar is a different tribunal from one con¬ 
sisting of two viz. of Mr. Sen and Mr. Mazum¬ 
dar only.” 

(82) The learned Judges were divided cn 
the point as to whether a fresh notification was 
necessary when Mr. Aiyar rejoined, but that 
difficulty does not arise here as Mr. N. C. Basil 
had resigned and his resignation was accepted 
by a notification. In the Industrial Disputes 
Act, there was a provision as to vacancy but 
there is none in this case, which makes it all 
the more worse for the prosecution. Here we 
have a three-member tribunal constituted by a 
notification. If there is to be a two-member 
tribunal then the same must be constituted by 
an express notification. As soon as one of the 
three members ceased to be a member the 
original tribunal ceased to exist. The necessity 
of such a notification has been emphasized by 
the learned Chief Justice in these words: 

“It is, therefore, obligatory on the appropriate 
Government to notify the composition of the 
tribunal and also the names of the persons 
constituting the same. In respect of a tribunal 
which is entrusted with the work of adjudi¬ 
cating upon disputes between employers and 
employees which have not been settled other¬ 
wise, this provision is absolutely essential. It 
cannot be left in doubt to the employers or 
the employees as to who are the persons 
authorised to adjudicate upon their disputes. 

This is also in accordance with notifications 
of appointments of public servants discharg¬ 
ing judicial or quasi-judicial functions. The 
important thing, therefore, to note is lhat the 
number forming the tribunal and ihe names 
of the members have both to be notified in 
the official Gazette for the proper and valid 
constitution of the tribunal.” 

(83) It follows, therefore, that the three- 
member tribunal which ceased to exist is quite 
different from the two-member tribunal which 
has yet to be constituted. In my opinion, 
therefore, the preliminary point 1(b) succeeds. 

(84) The second preliminary point is also, in 
my opinion, a sound one. Article 14 of the 
Constitution runs as follows: 

“The State shall not deny to any person 
equality before the law or the equal protec¬ 
tion of the laws within the territory of India.” 

Article 13(1) is in the following terms: 

"All laws in force in the territory of India 
immediately before the commencement of this 
Constitution, in so far as they are inconsis¬ 
tent with the provisions of this part shall to 
the extent of such inconsistency be void.” 

The way this 1 point is formulated is this. It 
is said that the ‘principal ordinance* as well 
as Act 7 of 1947 (which stands independent of 
the principal ordinance) both discriminate as to 
the person of the accused and the law and pro¬ 
cedure adopted to try him. Thus the accused 
are not getting equality or equal protection 
before the law. The following points, therefore, 
arise for determination: (l) What is the 
meaning of “equality before the law or the 
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equal protection of laws” as used in Art 14 of 
the Constitution? ( 2 ) How have the accused 
being discriminated against? (3) The trial hav¬ 
ing been completed, and only the arguments 
and delivery of judgment having taken place 
after the Constitution came into operation 
what law has been affected and how it reacts 
on the verdict of the tribunal? 

(85) As regards the first point, reference 
may be made to the Full Bench decision of — 
‘Anwar Ali v. State of West Bengal*, A. I. R. 
1952 Cal 150 (FB), a decision, which has since 
been upheld by the Supreme Court in — ‘State 
of Bengal v. Anwar Ali*, (1952) SCR 284. That 
was a case under the West Bengal Special 
Courts Act. 1950, and it was held that S. 5 (1) 
of the Act was ‘ultra vires* the Constitution 
as it offended against Art. 14. Das Gupta J. held 
that the entire Act was ‘ultra vires*, a view 
subsequently upheld by the Supreme Court. 
Section 5 (1) of the impugned Act is in the 
following terms: 

*T. A special court shall try such offences or 
classes of offences or cases or classes of cases- 
as the State Government may, by general or 
special order in writing direct.” 

It was held that in so far as this section 
empowered the Government to try any case, 
it offended against Art. 14, but not in so far 
as it refers to “offences’* or “classes of offences*' 
or "classes of cases”. 

(86) "Equality before the law” is an expres¬ 
sion taken from the English Common Law 
whereas the words “equal protection of the 
laws” has been taken from the American Con¬ 
stitution. According to the Supreme Court, — 
‘Charanjit Lai v. Union of India*, (1950) SCR 
869, they mean very much the same thing 
under our Constitution. According to Dicey. 
(Law of Constitution, 1939, p. 47) equality 
before the law does not mean an absolute 
equality of all men which is a physical impos¬ 
sibility but the denial of any special privilege 
by reason of birth, creed or like in favour of 
any individual and also the equal subjection 
of all individual and classes to the ordinary 
law of the land administered by the ordinary 
law courts. In the words of Jennings (Law of 
Constitution, 3rd Edn., p. 49) it means: 

"That among equals the law should be equal 
and should be equally administered, that like 
should be treated alike. The right to sue 
and be sued, to prosecute and to be prose¬ 
cuted for the same kind of action should be 
the same kind for all citizens of full age and 
understanding and without distinction of race* 
religion, wealth, social status or political 
inlluence.” 

(87) Professor Willis dealing with the equal 
protection clause in the American Constitution 
States as follows: 

"The Guaranty of the equal protection of the 
laws means the protection of equal laws. It 
forbids class legislation but does not forbid 
classification which rests upon reasonable 
grounds of distinction. It does not prohibit 
legislation which is limited either in the ob¬ 
jects to which it is directed or by the territory 
within which it is to operate. It merely re¬ 
quires that all persons subjected to such legis¬ 
lation shall be treated alike under like cir¬ 
cumstances and conditions both in the 
privilege conferred and in the liabilities 
imposed. The inhibition of the amendment... 
was designed to prevent any person or class 
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of persons from being singled out as a special 
subject for discriminating and hostile legis¬ 
lation.” 

(88) “It must be admitted” said Mukherji J. 
j n — ‘Charanjit Lai v. Union of India’, (1950) 
SCR 869: 

“that the guarantee against the denial of equal 
protection of laws does not mean that iden¬ 
tically the same rules of law should be made 
applicable to all persons within the territory 
of India in spite of differences of circumstan¬ 
ces and conditions. As has been said by the 
Supreme Court of America, “Equal protec¬ 
tion of laws is a pledge of the protection of 
equal law” See — ‘Vick Wo v. Hopkins’, 
(1885) 118 U S 356 at p. 3(39 and this means 
“Subjection to equal laws applying alike to 
all in the same situation” vide — ‘Southern 
Railway Co. v. Greene', (1909) 216 U S 400. 
In other words there should be no discri¬ 
mination between one person and another if 
as regards the subject-matter of the legis¬ 
lation their position is the same.There 

can certainly be a law applying to one person 
or to one group of persons and it cannot be 
held to be unconstitutional if it is not discri¬ 
minatory in its character (See Willis Consti¬ 
tutional Law, 580). It would be bad law “if 
it arbitrarily selects one individual or a class 
of individuals, one corporation or a class of 
corporations and visits a penalty upon them 
which is not imposed upon others guilty of 
like delinquency” See — ‘Gulf C & S.F.R. & 
Co. v. Ellis’, (1896) 163 U S 150 at p. 159. 
The legislature undoubtedly has a wide field 
of choice in determining and classifying the 
subject of its laws and if the law deals alike 
with all of a certain class it is normally not 
obnoxious to the charge of denial of equal 
protection; but the classification should never 
be arbitrary. It must always rest upon some 
real and substantial distinction bearing a 
reasonable and just relation to the things in 
respect to which the classification is made 
and classification made without any substan¬ 
tial basis should be regarded as invalid (See 
77 Southern Railway Co. v. Greene’, (1896) 
216 U S 400 at p. 412).” 

(89) Applying this test of classification it was 
s n ,“ Anwar Ali’s case’, 1952 S C R 284 
(ibid) ( that the power of the Government to 
any c ? se t0 the tribunal could not pass 
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we find S. 4 which is in similar terms and this 
Act is still in operation. Besides this, ^ both 
under the ‘principal ordinance' (now adapter 
by Act 9 ol 1950) and Act 7 of 1947. various 
other disabilities have been imposed, e.g., tm 
right of trial by Jury has been negatived. Tht 
tribunal can take cognizance of oitences with¬ 
out the accused being committed for trial 
although it acts like a Court of Session bu* 
follows the procedure of warrant cases. The 
authority of any Court to transfer has beer, 
taken away. What, however, strikes me a> 
most prejudicial is the provision that all the 
members need not be present during the exa¬ 
mination of witnesses. The result is that 
member who never saw the witnesses could be 
called upon to appraise the evidence or a mem¬ 
ber might listen to the examination of a witness 
without hearing the cross-examination, with the 
result that he might form a view which canno* 
be dispelled. This is not only prejudicial tv 
the accused but offends against the basic prin¬ 
ciples of a fair judicial proceeding. Then we 
have the special rules of evidence, but since 
these are now applicable to all trials, they need 
not be considered. There also remain the spe¬ 
cial provisions for punishment. Can there be 
any doubt that under this special legislation * 
person may be arbitrarily singled out for a 
kind of punishment which is not meted by 
the ordinary Courts to persons committing 
similar offences? Equal protection means 
“that in the administration of criminal justice 
no different or higher punishment should be 
imposed upon one than such as is prescribed 
to all for like offences,” ‘Barbier v. Cannolly'.. 
(1885) 113 U S 27. 

(91) There can be no doubt that the provisions 
of the ‘principal ordinance* (now adapted bv 
Act 9 of 1950) as well as of Act 7 of 1947. 
offend against Art. 14 and are void under Art 
13(1). There is, however, a further difficulty 
Ihe principal ordinance and the Act above- 
mentioned came into operation before the Con¬ 
stitution came into being and the entire trial 
took place before 26-1-195U save that a parr 
of the argument was heard after that date anc 
of course the judgment was delivered after¬ 
wards. 
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have to be subjected. The very trial itself and 
the persons trying the cases arc the outcome 
of something which discriminates, and, tnere- 
iore, cause infringement of the fundamental 
right. Can there be any doubt that even after 
the Constitution came into being these accused 
continue to be singled out for a trial and 
punishment which would not normally be meted 
out to like accused, under like circumstances. 
Take the case of another citizen who has com¬ 
mitted a similar ollence shortly prior to 26-1- 
1950 and a complaint has been preferred against 
him after that date. Would he. as a matter of 
course, be tried by a special tribunal? Could 
he be absolutely denied the right to be tried 
by a Jury (If he was otherwise entitled to it)? 
Could he be punished more than what is laid 
down in the Indian Penal Code? Since the 
answers are clearly in the negative, it must 
■follow that every moment that the trial of the 
accused in this case proceeded after the Con¬ 
stitution came into being, there was clear dis¬ 
crimination and a clear breach of a fundamental 
right. And apart from other things, the special 
tribunal, in awarding sentence proceeded in 
terms of the ‘principal ordinance’ and Act 7 of 
1947, both of which offended against Art. 14 
and are void. It follows also that the special 
tribunal which owes its existence to those laws 
can no longer act and their judgment cannot 
be supported. The second preliminary point 
also succeeds. I, therefore, agree with the order 
made by my Lord. 

A./V.B.B. Retrial ordered. 
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CHAKRAVARTTI C. J. AND 
S. R. DAS GUPTA J. 

Birendra Nath Banerjee and others, Plain- 
tiffs-Appellants v. Shibaram Aditya and 
others, Defendants-Respondents. 

Supreme Court Appeal No. 15 of 1952, D/- 
19-8-1952. 

(a) Constitution of India, Art. 133(b) —Civil 
P. C., S. 110 — Substantial question of law. 

S died leaving him surviving widow R, 
daughter A and plaintiffs who were sons of A 
— A propounded a will by S of his entire 
estate in her favour and obtained probate. But 
in appeal the will was held as forged. While 
second appeal in Privy Council was pending R 
and A executed two settlement deeds. By one 
R relinquished her claim in lieu of monthly 
maintenance. By another A got absolute title. 
Question whether properties could be dealt 
with in that manner by A and R with effect of 
arrangement being binding upon plaintiffs as 
reversioners is a substantial question of law. 

(Para 2) 

Anno: Civil P. C., S. 110 N. 17; Const, of 
India, Art. 133 N. 6. 

(b) Constitution of India, Art. 133(b) — 
Civil P. C., S. 110 — Substantial question of 
law. 

A mortgage was executed to pay off earlier 
mortgage. Earlier mortgage was not for legal 
necessity. Question whether later mortgage 
•could be regarded as justified by legal neces¬ 
sity is a substantial question of law. 

(Para 3) 

Anno: Civil P.C., S. 110 N. 17; Const, of India, 
Art. 133 N. 6. 


(c) High Court Rules and Orders (Cal.) 
(App. Side) — Chap. 6 R. 33 as amended in 
1948 — “Ordinarily” meaning of. 

The word “ordinarily” does not leave it to 
the discretion of the Court to fix the amount of 
security at Rs. 4000/- or to vary it at a higher 
or lower sum. The word ‘ordinarily* was used 
in the main rule in order to mark off cases 
where there was a single appeal and the first 
proviso was added to deal with “extraordinary 
cases” e.g. cases where there were more than 
one appeal grouped together as analogous ap¬ 
peals. In the first case i.e. in the main rule 
Rs. 4000/- still remains tire amount of the 
security. In the record case, i.e. in the proviso 
the court is given power either to reduce the 
amount of the security in the case of all ap¬ 
peals other than the first one, or to fix a con¬ 
solidated security of Rs. 4000/-. (Paras 4, 5) 

(d) High Court Rules and Orders (Cal.) 
(App. Side) Chap. 6 R. 33 — Necessity for fur¬ 
ther amendment. 

The effect of those provisions of the C.P. 
Code which enable a party to combine several 
claims in one suit is to relieve him to a very 
substantial extent of the financial burden 
which he would have to bear if he brought 
separate suits on each cause of action. If he is 
getting the benefit of the joinder of the claims 
at the stage of the Supreme Court Appeal, 
such benefit is not inconsistent with what he 
got even at the stage of bringing the suit. 
'Iherefore further amendment in the Rule is 
not essential. (Para 6) 

Bireswar Chatterjee with Gouri Prasad 
Mukherji, for Appellants; Atul Chandra Gupta, 
Surendra Nath Basu (Sr.), Nalini Ranjan 
Bhattacharyya, Hemanta Krishna Mittra and 
Jitendra Nath Ghosh, for Respondents. 

CHAKRA VARTTI C. J.: This is an application 
for leave to appeal to the Supreme Court by the 
plaintiffs in a suit which they have lost both 
in the trial Court and in first appeal. The Judg¬ 
ment is thus one of affirmance. There is no 
question that the value of the subject-matter in 
dispute before the Court of first instance and in 
dispute in the proposed appeal exceeds Rs. 
20,000/-. The only question therefore is whether 
the proposed appeal involves any substantial 
question of law. 

(2) On that point, fortunately, even the res¬ 
pondents agree that the points involved in the 
appeal are all points of law and at least two of 
them are certainly substantial. It appears that 
the properties in question belonged originally to 
one Surendra Nath Mookerjee who died, leaving 
him surviving a widow named Rakhal Dasi Debi 
and a daughter named Sm. Avistakarini Debi 
& five grandsons, who are sons of Avistakarini & 
who are the plaintiffs in the suit out of which 
the present appeal arises. Avistakarini propounded 
a will, said to have been left by her father, Su¬ 
rendra Nath Mokerjee. by which the entire 
estate was left to her. Probate in respect of the 
will was granted by the Court of first instance, 
but on appeal the High Court held the will to be 
a piece of forgery. Thereafter, an appeal was pre¬ 
ferred to the Privy Council by Avistakarini and 
while that appeal was pending, the parties set¬ 
tled the dispute between themselves by means of 
two documents. By one of those documents 
Rakhal Dasi relinquished her claim to the pro¬ 
perties on receipt of a monthly maintenance and 
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1 by another Avistakarlni seems to have got an 
absolute title to the properties concerned. The 
principal question involved in the appeal is whe¬ 
ther the properties could be dealt with in that 
manner by Avistakarini and Rakhal Desi with 
the effect of the arrangement being binding upon 
the plaintiffs, as reversioners. This undoubtedly 
Is a substantial question of law and the res¬ 
pondents agree that it is. 

(3) There is a further question, also of great 
importance, which affects only respondents Nos. 
1, 1(a), and 1(b). They are mortgagees and it 
appears that the mortgage loan was taken 
from them to pay off an earlier mort¬ 
gage. That earlier mortgage had not been 
contracted for any legal necessity and the 
question was whether the later mortgage 
could be regarded as one justified by legal neces¬ 
sity, even though the earlier mortgage could not 
be said to be so justified. The trial Court held 
that since the first mortgage could not be de¬ 
fended on the ground of legal necessity, the 
second mortgage failed with it. But the High 
Court held that what was required was pressure 
on the estate and it was immaterial what caused 
the pressure, so long as the mortgagees of 
the second mortgage were not in any way res¬ 
ponsible for or parties to the first mortgage. 
It is admitted that this question also is a subs¬ 
tantial question of law. In our opinion the case 
satisfies the requirements of Art. 133, els. (a) 
and (b) of the Constitution as also the same 
clauses of S. 110, Civil P. C., and accordingly the 
petitioners are entitled to the certificate they 
ask for. 

(4) On behalf of some of the respondents it 
was contended by Mr. Gupta that in view of the 
peculiar facts of the case, the appellants should 
be directed to furnish security of an amount 
higher than Rs. 4,000/- which is ordinarily to be 
the amount of the security as provided for by 
R. 33 of Ch VI of the Appellate Side Rules. Mr. 
Gupta pointed out that the suit, out of which 
the appeal to the Supreme Court has arisen, was 
really a combination of five suits in respect of 
five transactions and although the provisions of 

°, d ? enabled the Plaintiffs to combine all 
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the one fixed amount prescribed by the rule, but 
the amount may be varied according to the 
circumstances of each case. The difficulty in the 
way of accepting that construction, in my view, 
is caused by the very first proviso which follows. 
That proviso, in its first part, states that in 
analogous cases the Court may reduce such 
security for each successive appeal after tire first 
one to any smaller amount, or may direct that 
a consolidated security of Rs. 4.000/- be furnished 
for the entire group of analogous appeals. Even 
if Mr. Gupta's construction of the main rule be 
the right one, there may be some room for the 
second part of the first proviso; but I do not 
see why it was necessary to provide specifically 
that the Court might reduce the amount of the 
security for each successive appeal after the first, 
if the word "ordinarily”, occurring in the main 
rule itself, authorised the Court to direct a 
smaller sum than Rs. 4.000/- to be offered. I 
do not say that the construction suggested by 
Mr. Gupta of the main rule is not a plausible 
one. but if a provision is going to impose a new 
and a higher burden on the appellant, I should 
certainly insist on clearer words being used. The 
language in which the amended rule has been 
expressed is certainly not the clearest that it 
could be. but it appears to me that the word 
"ordinarily" was used in the main rule in order 
to mark off cases where there was a single appeal 
& the first proviso was added to deal with what 
I might call "extraordinary cases”, namely, cases 
where there were more than one appeal, grouped 
together as analogous appeals. In the first case, 
Rs. 4,000/- still remains the amount of the secu¬ 
rity. In the second case, the Court is given power 
either to reduce the amount of the security in 
the case of all appeals other than the first one, 
or to fix a consolidated security of Rs. 4,000/-. 
While I am not accepting Mr. Gupta's construc¬ 
tion I cannot say that the construction which I 
am suggesting is very satisfactory, because ordi¬ 
narily I should not expect a proviso to be used 
for the purpose which my construction assigns 
to the proviso. But if a provision which is impo¬ 
sing a financial burden on the suitor is expressed 
m obscure language, the suitor must have the 
benefit of the obscurity. For those reasons, I 
am of opinion that R. 33 of Ch. VI of the Appellate 
Side Rules a-s it now stands, does not authorise 
the Court to fix a higher amount of security 
because of the special circumstances of a case. 

(6) Mr. Gupta contended that if such were 
the effect of the rule even after the amendment, 
some further amendment was clearly called for 
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tion of India and that accordingly the petitioners 
are entitled to prefer an appeal to the Supreme 
Court. The costs will be costs in the appeal to 
the Supreme Court - the hearing-fee being assess¬ 
ed at three gold mohurs. 

<8> S. R. DAS GUPTA J.: I agree. 

A/H.G.P. Application allowed. 
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Mrs. R. Cohen, Petitioner v. S. J. Ejekiel 
and another, Opposite Party. 

Civil Rules Nos. 1266, 1121 and 1122 of 195!, 
D/- 28-6-1951. 

Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (17 
of 1950), S. 9 and Sch. A — Tenant spending 
large sums for making alterations in premises 
— Subsequent sub-letting by him — Fixation 
of standard rent — Basis of. 

Where a tenant who has taken premises on 
a long lease spends large sums of money for 
making additions and alterations to the build¬ 
ing so that the altered premises can be treated 
as entirely new premises, then if the tenant 
in turn sublets them to others he becomes 
their landlord for what arc to be taken to be 
entirely new premises. This principle is of 
course subject to the proviso that the additions 
and alterations are not made for the purpose of 
avoidance of the provisions of the Rent Act. 
Tn such a case the standard rent has to be 
fixed on the basis that the sub-tenants are 
tenants following the provisions of S. 9 and the 
schedule to the Act. (Paras 10, 11) 

Hirendra Chandra Ghose, for Petitioner; 
Kamal Krishna Palit, for Opposite Party (in 
No. 1266). 

REFERENCES: Courtwise/Chronological/ Paras 
('21) AIR 1927 bom 648: (105 Ind Cas 764) 10 
(’29) AIR 1929 Bom 220: (53 Bom 432) 10 

(1922) 1 KB 222: (91 LJKB 198) 10 

(1922) 1 KB 393: (91 LJKB 220) 10 

ORDER: These three Rules arc against as many 
orders passed in appeal by the Court of Small 
Causes, Calcutta, against orders of the Rent Con¬ 
troller fixing the standard rent of the facts in 
No. 3, Sudder Street, Calcutta. 

(2) The rents in each case have been fixed on the 
basis that the opposite parties are sub-tenants 
and that the petitioner Mrs. R. Cohen is a tenant. 
Accordingly, applying para. 4 of Sch. A of the 
West Bengal Premises Rent Control Act 17 of 
1950, the rents have been fixed pro rata at an 
increase of 6J per cent above the rents of Rs. 
225/- payable by Mr. Cohen for the whole house. 
The rents payable in respect of the three flats 
on December 1,1941, were respectively Rs. 65/- 
Rs. 65/-, and Rs. 30/- and these have now been 
fixed at Rs. 25-15-9, Rs. 54-13-0 and Rs. 9-3-0. 

(3) The petitioner Mrs. Cohen contends that she 
is an assignee of the leasehold interest of the 
whole premises No. 3, Sudder Street, having paid 
Rs. 15,00/ : for that leasehold interest in August, 
1940. She also says that she has spent some Rs. 
8,000/- for improvement and additions and altera¬ 
tions. 

(4) The original lease, it is said, was taken 
by one Mr. Solomon and his wife in 1928, the 
premises being an old delapidated one and partly 
two storied. The lease was for 30 years, the rent 
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benig fixed at Rs. 200/- for the first 10 years, 
Rs. 210 - for the next 10 years and Rs. 225/- for 
the last 10 years. Under the terms of the lease. 
Mr. Soloman spent large sums of money in recon¬ 
struction, building and re-building of the premises, 
making new rooms and a new second storey, 
it being stipulated that on the expiry of the 
lease the lessee would leave the new building 
and structures to the owner of the premises. 
In accordance with this arrangement, the rent 
fixed was at a very low rate. 

(5) In 1935 the lease was conveyed by the widow 
of Mr. Solomon to one Mr. Chotirmull for Rs. 
18,000/- and in August 1940 Mrs. Cohen purchased 
the interest for Rs. 15,000/-. 

*6) Mrs. Cohen has to pay for the upkeep and 
maintenance of the essential services of the pre¬ 
mises including the electric charge for the pump & 
the lights in the stairs, salaries of sweepers and 
darwaa, amounting to Rs. 70/- a month and 
under the terms of the lease she has to keep 
the house in good repair which costs some Rs. 
600/- per annum. 

(7) The lease, of which Mrs. Cohen is the 
assignee, having been entered into in 1928, is such 
that under S. 3 of the Act of 1950 nothing in 
the Act is to be deemed to affect the terms as 
to rent of the lease. It follows under the pro¬ 
visions of para. 4 of Sch. A that, if Mrs. Cohen 
is to be taken to be the tenant and the opposite 
parties to be sub-tenants, this is a case “where 
because of the provisions of S. 3 the tenant has 
no standard rent under this Act.” Accordingly, 
the excess of 61 per cent provided therein, is to 
be with reference to the rent of Rs 225/- payable 
by Mrs. Cohen as tenant. Hence the extraordi¬ 
nary result is that although the premises in these 
cases were all let at rates stated above on 1 - 12 - 
1911, nevertheless under the provisions of the Act 
the standard rent in two cases has been reduced 
almost to a third. In all cases of tenants the 
rent on December 1941 is a minimum: in no 
case is provision made for reducing rents below 
the rate then payable. 

(8) In my opinion, it is not necessary under the 
terms of the Act to hold that such a grossly 
anomalous position must result. I assume for the 
sake of argument at this stage that the state¬ 
ments of the petitioner are correct, but I propose 
that the cases b(* sent back to the Rent Con¬ 
troller for investigating those statements and the 
facts generally as necessary in accordance with 
my judgment. It seems to me that the resolution 
of the apparent anomaly is to be found in the 
fact that in a case of this sort it may well be 
that the premises, which are the subject matter 
of the lease from the landlord, are not the same 
premises as are the subject matter of the lease 
by the original tenant to the supposed sub-tenant: 
in other words, that there have been such changes 
made in the original premises leased, that the 
tenant fin these cases Mr. Solomon, or his succes¬ 
sors) has or have become in turn the landlords 
in respect of the premises, the rent of which 
is now being investigated. It will be seen from 
the definition of premises that this, at any rate, 
includes any fittings fixed by the landlord for 
the use of the tenant. If Mr. Solomon, or his 
successors put in fittings in the premises which 
were not in the premises leased to him, that 
would be one ground for saying that the premises 
leased by him are different premises. 

(9) In this connection I would also refer to the 
provisions of Ss. 34 and 38, which impose penalties 
on landlords for discontinuing essential supplies or 
services comprised in the tenancy, or also for 
making repairs which the landlord is bound to 
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make to the premises. In the present cases. I 
assume here that, under the lease Mrs. Cohen’s 
landlord, in respect of any supplies or services 
in her own tenancy, is not bound to make any 
repairs. Therefore, if the present persons who 
have been found to be sub-tenants by the appel¬ 
late court and the Controller wished to take 
action under those sections, they could not take 
action in any way against the original landlord, 
and they could not take action against Mrs. Cohen 
unless she is the landlord; but if they are sub¬ 
tenants, she is not “landlord", but a tenant. The 
sub-tenants would thus have no remedy. 

(10) That alterations to premises may be such 
that the altered premises are to be treated as 
entirely new premises has been held in some cases, 
though admittedly all the cases cited relate to 
alterations by landlords, the question usually being 
whether the premises let on some material date 
were the same as the premises let at an earlier 
date at a lower rent. I may refer lo the deci¬ 
sion in the case of — ‘Phillips v. Barnett*, (1922» 
1 K.B. 222, and also to the decision in the case 
of — ‘Sinclair v. Powell', (1922) 1 K.B. 393. and 
to the decision in two cases of the Bombay High 
Court in — ‘Gopalji Umersey v. Devji Naranjr, 
AIR 1929 Bom 220, and — ‘Ibrahim Fazalbhai v. 
v. Jan Mahomed', AIR 1927 Bom 648. If premises 
can be altered so that it can be said that the 
altered premises are new premises, where the 
alterations are by the landlord, I cannot say why 
premises taken by a tenant on a long lease, on 
which the tenant may have spent large sums of 
money, may not be held also to have been so 
altered that when that “tenant" in turn lets them 
to others, he becomes their landlord for what are 
to be taken to be entirely new premises. Of 
course, the principle is liable to abuse. It is liable 
to be sought to be used for avoiding the provi¬ 
sions of the Rent Act. But each case is to be 
decided on the facts in each case. It is to be 
decided whether the alterations or additions are 
merely for purposes of such avoidance, or whether 
they are such that they clearly justify the view 
that the altered premises are entirely new pre¬ 
mises, such that the tenant of the unaltered pro- 
mises becomes the landlord in respect of the alter- 

« RSfc?®.' 1 * 01 * he prOTktos 


“J?* g0 back ror investigation 
of the facts by the Rent Controller in the light 
of the principle indicated above. If he finds that 
on the facts Mrs. Cohen is to be held as to be 
E* L an i^ d 1x1 aspect of the premises as let to 
the opposite parties, he will then proceed to fix 

the ren l in each <*** °n the basis that 

the opposite parties are tenants following the 

oM950 ODS ° f S ‘ 9 and thC Schedule to the Act 


Th! 2 ir^ il are accordingly made absolutt 
°™ e . rs of the lower appellate court are se 
aside and the cases are remanded to the Ren 
Controller for disposal as directed. 

(13) I make no order as to costs in the Rules. 

B/Ks • Rules made absolute 
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Dur8amata Th 

A. P. 0, D. No. 220 of 1945, D/e 6-9-1951 


(a) Hindu Law — Religious Endowment — 

Dedication — Creation of debuttar in favour 
of deity by valid and bona fide deed of Arpan- 
nama — Subsequent deed of cancellation can 
have no legal effect — Subsequent lapses on 
the part of the dedicator would not convert 
debuttar into a revocable one — Title created 
in favour of deity cannot be affected by acts 
of shebait. (Paras 6, 16» 

(b) Hindu Law — Religious Endowment — 
Dedication — There must be divesting of pro¬ 
perty. 


The mere execution of a deed although it 
may purport on the face of it to dedicate pro¬ 
perty to an idol is not enough to constitute a 
valid endowment. The validity of the deed 
would depend on proof that the executant had 
divested himself of the property dedicated. 
Whether he had done so or not is to be deter¬ 
mined by the acts and conduct of the parties. 
Application of the entire income where an 
absolute debuttar is being created is one of 
the tests and not* the sole criterion. (Para 14) 


vw nmuu law — neugious unaowment — 
Dedication in favour of deities which are con¬ 
secrated temporarily once a year for worship 
and then immersed in water — Endowment is 
legal. 

Endowments created for the performance of 
annual pujas of deities which are consecrated 
temporarily once a year for the worship and 
then consigned to the water or for casual per¬ 
formance of Doljatra, Rasajatra etc. are coun¬ 
tenanced by the Hindu law givers. Such en¬ 
dowments are valid and property dedicated 
for such worship is debuttar property. Case 
law reviewed. (Para 2g) 

Atul Chandra Gupta and Panchanon Pal, 
for Appellant; Bireswar Chatterjee and Gouri 
Prosad Mukherjee, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
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Goddess. An image of the Goddess Durga 
would have to be made ready according to the 
shastras, every year during the autumn season 
from out of the income of the properties en¬ 
dowed, the deity is to be worshipped either at 
the dwelling house oi the settlor at Gorabazar 
in Murshidabad or at Benares. Directions were 
also given as to how the income accruing 
from the said two properties was to be dis¬ 
bursed on the occasion of the annual puja. On 
5-1-1932 Debendra executed two deeds. In the 
first deed (Ex. E) described as a deed of can¬ 
cellation of the Arpannama (Ex. 2) referred to 
above he stated inter alia that the latter deed 
was a benami document and that the income 
from the property included within the Arpan¬ 
nama had never been spent specifically for the 
puja. It was further stated therein that he had 
been financially embarrassed and had executed 
the Arpannama to avoid any embarrassment 
that his creditors create in respect of the said 
properties. As he intended to sell the property 
to pay up his debts he was declaring by this 
later deed (Ex. E) that the earlier deed of 
settlement was a benami one and had not been 
acted upon. He further declared that he had 
every right to transfer the properties which 
were the subject-matter of the settlement and 
that by the deed of cancellation he was revok¬ 
ing the so-called deed of settlement. 

(2) Simultaneously on the same date Deben¬ 
dra executed a conveyance (Ex. D) in favour 
of Brajobala Dassi, who is the defendant in this 
suit and the appellant in this Court, conveying 
to her Kismet Maharul being one of the two 
items of property included in the Arpannama 
(Ex. 2). Debendra died six years after in 
December, 1938. The suit, out of which the 
present appeal arises, was filed by the widow 
and the son of Debendra, describing themselves 
as Shebaits of Sri Sri Saradiya Durgamata 
Thakurani for a declaration that the properties 
which had been included in the Arpannama 
(Ex. 2) still belonged to the deity and that in 
respect of Kismet Maharul, purported to have 
been sold to the defendant Brajobala Dassi, the 
latter had got no title to the same. The de¬ 
fendant was further to be ejected from Kismet 
Maharul. Some other reliefs also were prayed 
for. 

(3) The defence was that Debendra had not, 
at the time when the Arpannama was purported 
to have been executed, any intention to create 
a debuttar. The transaction was really one to 
defraud the creditors of Debendra, and so an 
attempt was made to put certain properties of 
his beyond the reach of his creditors. The al¬ 
leged puja of the Goddess Durga had not been 
regularly performed and even after the execu¬ 
tion of the Arpannama the property had not 
been treated by the settlor as belonging to the 
Deity. The Arpannama was a mere paper 
transaction and the right, title and interest of 
Debendra had not been affected by that docu¬ 
ment. The deed of cancellation was really the 
clearest proof of the intention of Debendra. 

(4) The learned Subordinate Judge decreed 
the plaintiffs suit holding inter alia that De¬ 
bendra had, from the year 1921, when the 
annual Durga Puja celebration was started by 
him, the intention to make necessary provi¬ 
sion for the proper performance of the Puja 
not only during the life time but for the con¬ 
tinuance of the same by his successors after 
his death. Debendra was in possession of a 


large estate ar.d for the total amount of debt 
which he owed at the time when the Arpan¬ 
nama was executed there was no evidence of 
any pressure at that stage. His only creditor 
was the Maharaja of Cossimbazar. There was 
no motive for creating any benami document 
and the Arpannama was a valid and binding 
one. Neither the alleged deed of cancellation 
nor the subsequent financial embarrassment, if 
any, of Debendra could have- the legal etfect 
of modifying or atfecting the Arpannama pre¬ 
viously executed. The defendant purchaser was 
at the time of her purchase fully aware that 
the properties were debuttar ones. The suit 
was accordingly decreed, the claim for mesne 
profits to be adjudged in separate proceedings. 

(5) The first question for consideration is 
whether Debendra had dedicated the property 
in suit in favour of Sri Sri Saradiya Durga¬ 
mata Thakurani by the Arpannama executed 
on 12-9-1929. Did he divest himself of the 
ownership of the property, or in other words, 
was the Arpannama a real valid and bona fide 
document? 

(6) It is unquestionable that if the Arpan¬ 
nama was a valid and bona fide document 
creating a Debuttar in favour of the Deity, the 
subsequent and so-called deed of cancellation 
(Ex. E) dated 5-1-1932 can have no legal effect. 
Mr. Gupta appearing on behalf of the defen¬ 
dant-appellant did not contest this proposition 
but contended that this Deed of Cancellation 
was only a piece of evidence to show what the 
real intention of Debendra was at the time 
when the Arpannama had been executed. To 
appreciate the circumstance under which the 
Arpannama had been executed by Debendra, 
reference may be made to the substance of the 
evidence as adduced by the parties. 

(7-12) (His Lordship reviewed the evidence 
and continued:) 

(13) Reference, however, has been made to 
certain circumstances immediately following the 
execution of the Arpannama and between the 
period of the creation of the endowment and 
the execution of the Deed of Cancellation. Be¬ 
fore we refer to such evidence, reference may 
be made to a statement made by Debendra in 
the Arpannama which was not quite accurate. 
It was stated that though nc endowment had 
actually been created till 1929, Debendra had 
been treating the two properties as having 
been endowed already. But the Puja accounts- 
which had been produced for some of the years 
before the execution of the Arpannama viz. for 
1921 to 1923 and 1925 show that the amount 
actually spent for the Puja varied between about 
Rs. 500 and Rs. 650. The annual income from 
the two properties subsequently endowed was 
about Rs. 1000/-. It was. therefore, not correct 
to state in the Arpannama that the income 
from the two properties had from 1921 been 
utilised for the Puja. There is further no evi¬ 
dence to show how the balance of the income 
from the two properties was being utilised, whe¬ 
ther before the Arpannama was executed or 
thereafter. Certain account papers which have 
been produced in Court purporting to be for 
1929-1931 are on the face of those papers alter¬ 
ed in material places. We are satisfied that 
the papers produced are not for the years 1929- 
31. These papers were found in the office 
almirah and how, when, and by whom these 
alterations had been made has not transpired 

in evidence. 
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The learned Subordinate Judge also had come 
to the conclusion that the account papers pur¬ 
porting to be for the period immediately fol¬ 
lowing the execution of the Arpannaina could 
not be relied upon. No doubt this raises a 
suspicion and we have to bear this in mind 
when other pieces of evidence adduced in this 
case are considered. The learned Subordinate 
Judge was correct in not relying upon these ac¬ 
count papers for deciding the issue. There is 
no doubt that the account papers for 1929 to 
1931 would have been a very material evidence 
to show how the property was being treated by 
Debendra after the endowment was created and 
before the execution of the Deed cf Cancella¬ 
tion. The defendant could not for obvious rea¬ 
sons adduce any evidence on this point. The 
suit has been brought by the widow and the 
son of Debendra as representing the Deity and 
they alleged that all such papers as were avail¬ 
able, had been produced. 

(14) We shall now proceed to consider each 
of the following circumstances, which were re¬ 
lied upon on behalf of the appellant in support 
of the case that the Arpannama executed in 
1929 did not create any real endowment but 
was a simulate one. 


1. As Debendra was in debts he made an 
attempt to save these properties from the cre¬ 
ditors. The evidence indicates that he had one 
creditor only and that creditor again was Maha¬ 
raja Manindra Chandra who did not put any 
pressure on the debtor. Though he had been 
indebted to the extent of about Rs. 20,000/- the 
value and extent of the properties of which 
Debendra was then the owner show the futility 
of a suggestion that the execution of the Arpan¬ 
nama was in the nature of a benami transac¬ 
tion. If any attempt were to be made by him 
to save the properties from the hands of the 

U ,y? uld be only reasonable to think 
that the debtor would try to save the more 
valuable house properties which included his 
valuable residential house. 

2. The income from the two endowed pro- 
parties had not been proved by the plaintiffs to 
have been spent for the Pujas even after de- 

either°ken? d that , no £ r °P er accounts had been 
d cated thlrJ P ™ duced * As ha * already been in- 
S d n h . e u aK u no papers before us from 
which it can be shown that the entire income 
was being utilised for the purpose of the Trust 
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of the Property dedicated. Whether he 
had done so or not is to be determined by the 
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torate records and in making collections in the 
name of the deity from and after 1929 supports 
the case of a true endowment. The registra¬ 
tion of the deity’s name in the Collectorate and 
payment of land revenue & cesses by Debendra 
as shebait proved the intention of Debendra v.t 
the crucial moment. This state of things con¬ 
tinued from 1929 till 1939. 

(1G) As stated already there is no evidence 
before us from which it can be ascertained 
what amount was oeing spent for the Pujas. 
If the other circumstances led us to the con¬ 
clusion that Debendra had intended to create 
an endowment in 1929 even if it be supposed 
that the entire income from the endowed pro¬ 
perties was not being utilised by Debendra for 
the purpose of the endowment, that by itself 
would not justify the conclusion that no real 
endowment was intended to be created. Non¬ 
utilisation of the entire income for the purpose 
of the Trust would clearly be a dereliction of 
duty on the part of the shebait. Once we- 
reach the conclusion on other facts and cir¬ 
cumstances that Debendra intended to create 
and actually created an absolute debuttar in 
1929 the subsequent lapses of his would uot 
convert the debuttar into a revocable one. The 
title which had been created in favour of the 
deity cannot be affected by such acts on the 
part of the shebait. 


(17) It is more significant that Ex. E — the 
Deed of Cancellation dated 5-1-1932, mentions 
in the schedule only one of the two prooerties 
included within the Arpannama. Kismat 
Maharul is only mentioned, presumable be¬ 
cause that was the property which was ’being 
sold on the same day by Debendra in favour of 
the plaintiff. If the alleged Deed of Cancella¬ 
tion be read with reference to the schedule it 
revokes the endowment in respect of one only 
of the properties and this makes the defendant’s 
position still weaker. No doubt there are ex¬ 
pressions of a general nature in the Deed of 
Cancellation which touch the Arpannama as a 
whole but the mention of one of the properties 
indicate unmistakably the purpose for which 
this cancellation was being made. Necessity 
had arisen in 1932 to sell one of the properties 
made 1 * 16 cancellation was accordingly being 

wiSkSU? mlii® re S s why this cancellation 
was being made in 1932 may be that the total 
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estimate of evidence and the conclusion reached 
by him. 

(20) On behalf of the defendant it has been 
urged that Ex. 2 the Arpannama could not in 
aw create a debuttar. The Arpannama pur¬ 
ports to make a gift in favour of’Sree Sree‘Sa¬ 
radiya Durgamata Thakurani — for the annual 
performance of the puja during the autumn 
each year. In the case of Saradiya Durga Puja 
the deity is made ready for the annual puja 
and the idol is worshipped after consecration. 
On the conclusion of the worship the idol is 
immersed in water. A new idol is made every 
year and after the puja it is dropped into water. 
It is contended that an endowment to be a legal 
one must be in favour of a deity which has a 
continued existence. This objection had not 
been taken in the Court below in the form as 
stated above. As this is a pure question of 
law we allowed this ground to be urged and 
we proceed to consider the same. 

(21) The principle in Hindu Law which in¬ 
validates gifts other than to a sentiment being 
capable of accepting it, does net apply to a 
bequest to trustees for the establishment of 
an image and the worship of a Hindu deity 
after the testator’s death nor does it make 
such a bequest void. ‘Bhupati Nath v. Ram- 
lal Maitra’, 37 Cal 128 (FB). It is contended 
that though there may be a bequest for the 
worship of an image to be established in future, 
the deity to be the recipient of a gift must be 
particularised. A dedication is to be in favour 
of a personal Gcd and not to the ‘Parama 
Brahman’. Reliance is placed in this connec¬ 
tion on an observation of the Judicial Com¬ 
mittee in — ‘Pramatha Nath v. Pradhyumna 
Kumar’, 52 Ind App 245 (PC) at p. 250 where 
Lord Shaw relies upon the description given 
by Mookerjee J. in — ‘Rambrahma v. Kedar 
Nath’, 36 Cal L J 478 at p. 433. How the nor¬ 
mal type of continued worship of a consecrated 
image is performed is thus described: 

“the deity is, in short, conceived as a living 
being and is treated in the same way as the 
master of the house would be treated by his 
humble servant. The daily routine of life 
is gone through with minute accuracy; the 
vivified image is regaled with the neces¬ 
saries and luxuries of life in due succession, 
even to the changing of clothes, the offering 
•of cooked and uncooked food and the retire¬ 
ment to rest.” 

(22) This description of the services to be 
rendered to a consecrated deity applies with 
equal force and relevancy to the various items 
of puja and ministration irrespective of the fact 
whether the deity is or continues to be physi¬ 
cally manifested ^whether during particular 
periods or occasions, or throughout the year and 
from year to year. The deity consecrated and 
worshipped during a particular period or 
periods does not cease to be a personal God of 
the person so worshipping. 

(23) There is no doubt that the deity to be 
the recipient of a gift must be particularised 

— ‘Purna Chandra v. Kalipada Roy’. 46 Cal 
W N 477. Mentioning the deity to be wor¬ 
shipped periodically is nonetheless the deity 
particularised. 

(24) In — ‘Ashit Mohan v. Nirode Mohan’, 
20 Cal W N 901 an opinion was given casually 
that the absence of a permanent image does 
not in any way affect dedication to a deity. In 

— ‘Bhupati Nath v. Ramlal Maitra’, 37 Cal 128 
Mookerjee J. (at page 161) made it clear that — 


“It is immaterial that the image of the deitv 
has not been established before the death 
of the testator or is periodically set up and 
destroyed in course of the year.” 

Chatterjee J. at pages 169-170 in — ‘Bhupati 
Nath’s case referred to the fact that bequests 
for the performance of the periodical puja of 
different deities and for celebrations of festivals 
like Dole’, Rashiatra had been accepted by 
the Courts for a long time 

“If a gift in favour of a deity whose image is 
to be prepared and destroyed periodically, 
is valid. I do not see any reason why a gift 
in favour of a deity, whose image is to be 
prepared once for all except for any reason 
any reconstruction coming to pass, should 
be invalid.” 

(25) The same view was expressed by B. K. 
Mukherjee J. in — *Purna Chandra v. Kali¬ 
pada Roy’, 46 Cal W N 477: 

“The dedication of the deity of Saratkali who 
has no permanent image but who is wor¬ 
shipped only four days in the year on con¬ 
structing an image which is afterwards im¬ 
mersed in river is perfectly valid in law.” 

(26) For the performance of the periodical 
worship of deities like Sri Sri Durga, Sri Sri 
Kalimata etc. or for the celebration of periodi¬ 
cal festivals like the Doljatra, Rasajatra by 
the Vaishnavas have from very old times been 
given effect to by our Courts. Reference may 
in this connection be made to — ‘Ramtonoo 
Maffick v. Ramgopaul Mullick’, 1 Knapp 245; 

— ‘Ashutosh Dutt v. Doorga Churn Chatterjee*, 

6 Ind App 182 : 5 Cal 438 at p. 442 (PC).— *He- 
mangini v. Nobin-Chand’, 8 Cal 788; — ‘Jai- 
ram Narronji v. Kuverbai*, 9 Bom 491; — 
‘Gokool Nath v. Issur Lochun Roy’. 14 Cal 
222; — 4 Monohar Ganesh v. Lakshmiram Go- 
vindram’, 12 Bom 247: — ‘Bhuggobutty Pro- 
sonna v. Gooroo Prosanno’, 25 Cal 112 at p. 
124; — ‘Prafulla Chundra v. Jogendra Nath', 

1 Cal L J 605; — Bisseswar Prasana v. Bhag- 
bati Prasanna’, 3 Cal L J 606 at p. 63L 

(27) Endowments for the performance of oc¬ 
casional worship or for the observance of re¬ 
ligious ceremonies held once or twice a year 
may be treated (?) from very ancient 
times as it appears from some of the old cop¬ 
per plate grants and from references in com¬ 
mentaries as well. It is not necessary to re¬ 
fer to the various original texts which have 
all been collected by Mookerjee, J. and Chat¬ 
terjee, J. in — ‘Bhupati Nath v. Ramlal Mitra’, 

37 Cal 128 (FB). 

(28) It is now too late in the day to contend 
that endowments created for the performance 
of annual ‘pujas’ of deities which are con¬ 
secrated temporarily for the worship and then 
consigned to the water or for casual performance 
of Doljatra. Rasajatra etc. are not countenanced 
by the Hindu law givers. This contention must 
accordingly be overruled. 

(29) This appeal is accordingly dismissed j 
with costs. 

(30) K. C. CHUNDER, J.: I agree. 

B R.G.D. Appeal dismissed. 
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BOSE J. 

Bijoy Ranjan, Petitioner v. B. C. Bas Gupta, 
President, Governing Body, State Medical 
Faculty of West Bengal and others. Opposite 
Party. 

; Civil Rule No. 2295 of 1951, D/- 4-2-1952. 

: (a) Constitution of India, Art. 220 — Proper 

parties — (Constitution of India, Art. 367(1) ) 
— (General Clauses Act, 1897, S. 3 (39) ) — 
(Civil P. C., O. 1 R. 8). 

^ In view of the provisions of Art. 267 (1), the 
word ‘person’ in Art. 226 should be interpreted 
■ in the sense in which it has been used in 
S. 3 (39) of tbe General Clauses Act of 1897. 
Therefore, although the State Medical Faculty 
is an unincorporated body of individuals, a 
writ can be properly issued against such a 
body in its official title and designation. 
Further, since the petitioner can have recourse 
to 0. 1 R. 8, Civil P. C. and proceed against 
only some of the members representing them¬ 
selves and all other members of the State 
Medical Faculty, it is not necessary to implead 
all the members of the faculty. AIR 1918 Mad 
763, Rel. on; 40 Cal 588, Ref. 

(Paras 6, 7, 8, 10 and 11) 
Anno: Civil P. C., App., Const, of India, 
Art. 226 N. 1. 

(b) Constitution of India, Art 22G — 
Mandamus. 

Governing body of State Medical Faculty 
cancelling examination without giving oppor- 
tumty to examinees to allay suspicion enter¬ 
tained by examiners as to the adoption of 
tiniair means in examination — Principles of 
natural justice not observed — Good faith not 
enough to justify action — Amounts to failure 
to exercise then- powers reasonably and with 

Sm^t! ft and cautio " “7 Cancelling of entire 
wa ® n ? t Justified — Mandamus 
to revoke the order issued: Case law relied on. 

2-4Tj? iV " P. C. App, Const. Of iiS^Art. 

™ B n u ,?, a - n Bar man and Jnanendra Mohan 

EM°»% P « r r Banerjee > & 

C5fM9 E 5 I ? C l E l : r C «« rtWlSe/Chr ° n0l0gicaI/ Paras 

195 1 1 AC 66: (54 Cal WN 883 PC) is 

1 ! 

ffi AIR^qin 5(AIR 1918 Mad 763) *9 

' 407) 1952 ° nSSa 1: (ILR (1951) Cut 

( 18 fm ( n S) 180: 143 ER 414 16 

9 Ex h 19 D 0: 6 (fi SfffJS? " 

<1890) 24 QBD 712: (59 LJQB 250) j? 

226 of tee’CraStSinn" f« PPlication under Art - 

directing the opoosite n ! 1 |- an appropriate writ 
( revoke opposite parties to withdraw or 

°< t“e Inter! 

ZfgssFj 


Pakistan the petitioner an i his family came 
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institution run by ..... 

of West Bengal. In November iiM) the peti¬ 
tioner appeared in the Intermediate examina¬ 
tion conducted by the said Faculty and out of 
the 3 subjects prescribed for such examination 
the petitioner passed in two suojects namely 
Pnysioiogy and Pnannacology but was unsuc¬ 
cessful in the 3rd subject namely Anatomy. 
Under R. 4 of the Rules and twgu.cuions ol tne 
said Medical Faculty relating to Intermediate 
Licentiateship examination a candidate who 
fails in one subject omy is on payment of a 
certain fee permitted to appear in that subject 
at the next 6 monthly examination and if he 
passes he shall be held to have passed the 
entire examination, but a candidate failing to 
pass or appear under this provision shall be 
required to appear in all suojects of the exa¬ 
mination. By virtue of this rule the petitioner 
got a chance to appear in the Anatomy paper 
at the June term examination in 1951. In April 
1951 the medical school where the petitioner 
was prosecuting his studies held a test exami¬ 
nation and the petitioner stood first in Ana¬ 
tomy. Thereafter the petitioner appeared at 
the June term of the Intermediate examination 
of the Medical Faculty which was held on or 
about 7-6-1951. Under the rules the petitioner 
had to sit lor a theoretical examination in 
Anatomy and also for oral and practical exa¬ 
mination. The theoretical examination was 
neld on the aforesaid date namely 7-6-1951 and 
on 18-6-1951 the oral and practical examina¬ 
tions were held. It is alleged that the peti¬ 
tioner fared well in all these examinations. 

It appears that about 71 students from 
dilieient schools in West Bengal appeared in 
he said examination of the June term held in 
the Burdwan centre. Under the rules and 
regulations framed for the conduct of these 

Iiuw.ni exam . inations ‘he examinations at the 
dillerenl centres are conducted under the 

supervision of a presiding officer, inspectors 

im ; isilators - 11 a PPears that so 
as thls Ju,ie term examination in Burdwan 
centre was concerned there was no unhappy 
incident during the examination. There was 
" 0 n ^ s “ °. f detection of any unfair means being 
f dopt f d by »ny of the candidates and there 
was no case of any expulsion from the exami¬ 
nation. hall for taking any unfair means mid 
there was no adverse report by either the nre- 

fatnr g ofI ^ er or the inspectors or the invigi¬ 
lators conducting the examination It further 

conduct o£° n t l hl he m ^ IeS i and foT!h 


290 Calcutta Bijoy Baxjax y. B. C. 

found to his utter surprise from a notice signed 
by the Secretary of the State Medical Faculty 
and hung up in the Notice Board of the school 
that the examination of 51 candidates including 
the petitioner out of the total of 71 candidates 
had been cancelled for taking unfair means. 
The petitioner thereupQn made enquiries and 
came to know that at an emergent meeting of 
the Governing Body of the State Medical 
Faculty held on 25-7-1951 the Governing Body 
had resolved and decided that the entire 
examination of the term in all the subjects of 
the said 51 candidates would stand cancelled, 
as the Governing Body had come to the con¬ 
clusion that these candidates had adopted un¬ 
fair means. The Governing Body came to this 
conclusion inasmuch as the answers written by 
a large number of candidates were exactly 
similar and most of the answers in the 
Anatomy and Physiology subjects were verba¬ 
tim reproduction of certain pages of Gray’s 
Anatomy and Chakravarti’s “Aids to Humaa 
Physiology”. It is alleged in the petition that 
the Governing Body was wrong in coming to 
the conclusion that the petitioner had adopted 
any unfair means. It is alleged that Gray’s 
Anatomy is the only text book prescribed for 
the examination and it being a highly technical 
subject the petitioner who wanted to get 
through the examination had to commit to 
memory important portions of the book and as 
the questions set were stock questions the peti¬ 
tioner answered the same to the best of his 
ability and knowledge and without adopting 
any unfair means. 

It appears that after the decision of the Gov¬ 
erning Body as to cancellation of the entire 
examination of the June term was taken, a 
notice was issued by the Governing Body that 
in view of the cancellation candidates who 
had already passed in 2 subjects would have 
to appear again in all the 3 subjects. In other 
words the notice purported to cancel the result 
of the previous examination held in November 
1950. It is alleged that the order of cancella¬ 
tion of the examination was passed without 
any enquiry and without giving the petitioner 
any opportunity to offer an explanation. It is 
further alleged that there is no rule bv which 
the Governing Body can cancel the entire exa¬ 
mination when there is no detection cf any 
unfair means being adopted by the candidates 
during the examination. The petitioner chal¬ 
lenges the order of cancellation of the exami¬ 
nation as illegal and arbitrary and as being 
against all principles of natural justice. 

(2) The counter affidavit filed in the present 
proceeding is affirmed by one Haridas Ganguly, 
who is the Head Assistant in the office of the 
State Medical Faculty of West Bengal. In this 
affidavit it is admitted that no candidate was 
actually hauled up in the examination hall for 
resorting to unfair means but the examiners 
made an adverse report to the State Medical 
Faculty stating that the written answers of 
a large number of candidates were exactly the 
same in language and contents and many of 
the candidates could not answer the same 
questions at the oral examination and the 
examiners thereupon strongly suspected that 
unfair means cf copying had been resorted to 
by the candidates at the written examination. 

It is further stated in this affidavit that the 
written examinations in the three subjects viz. 
Anatomy. Physiology and Pharmacology were 
held on the 7th, 8th and 9th June 1951 res¬ 
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pectively and there were 6 questions in each 
subject — each question being answered in a 
separate book — for eventual examination by 
3 examiners, namely two questions by each 
examiner. The examiners commenced their 
examination of the written answer books as 
well as the oral and practical examinations from 

15- 6-1951 and such examinations continued till 
19-6-1951 and it was during this time that a 
suspicion arose in the minds of the examiners 
that there was something unusual in the 
written answers and after further comparisons 
and consultations the examiners in Anatomy . 
and Physiology submitted their report dated 
28-6-1951. 

On receipt of these reports the Board of 
Studies had a meeting held on that very date 
and directed a scrutiny of the written answer 
books by two of its members and at a subse¬ 
quent emergent meeting held on 10-7-1951 the 
Board directed the examiners to meet again 
and go into the matter fully. The examiners 
thereafter met on 13-7-1951 for comparison of 
the answer papers and for sorting out answer 
books in which the answers were similar in 
language. The Board thereafter met on 

16- 7-1951 and after considering all the reports 
and comparing the answer books with certain 
pages of Grey’s Anatomy and Chakravarti’s 
‘Aids to Human Physiology* the Board came to 
the conclusion that 51 candidates including the • 
petitioner had adopted unfair means. The 
matter was then taken up at an emergent 
meeting of the entire Governing Body on 
25-7-1951 and the resolution as to cancellation 
of the entire examination was passed at such 
meeting by the Governing Body. Subsequently 
on 9-3-1951 the Board of Studies look the view 
that these candidates must appear in all the 

3 subjects at the ensuing examination and this 
was aporoved by the Governing Body at a 
meeting held on 20-8-1951. The proceedings of 
the emergent meeting of the Governing Body 
held on 25-7-1951 as also copies of reports of 
the examiners in Physiology and Anatomy 
dated 28-6-1951 have been annexed in this 
Counter Affidavit and it appears therefrom 
that the examiners who submitted the reports 
and the members of the Governing Body who 
participated in the meeting of 25-7-1951 were 
of opinion that the answers of a large number 
of candidates were exactly similar and most 
of the answers in the 2 subjects of Anatomy 
and Physiology were verbatim copies of the 
language and other details of certain pages of 
Grey’s Anatomy and Chakravarti’s ‘Aids to 
Human Physiology*. It does not appear that 
they formed this opinion with regard to all the 
candidates appearing in the said examination. 

It also appears from the report of the examiner 
in Anatomy which is Annexure “B 1” that it 
is only some of the candidates but not all who 
could not answer the questions set in the 
theoretical examination in their oral exami¬ 
nation. 

(3) In course of the hearing, the mark sheet 
of the candidates who appeared in the June 
term examination in Anatomy was produced 
before the Court and it appears therefrom that 
the petitioner whose roll number was 42 ob¬ 
tained the total mark of 134 in the theoretical 
paper out of 200 and he secured 75 per cent, 
marks in the oral examination and 105 out ot 
200 in nractical examination. It is, therefore, 
clear that the netitioner was certainly not one 
of those candidates who, according to the 
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report of the examiner in Anatomy, could not 
answer the questions set in the theoretical 
paper in his oral examination, for. had it been 
so, it is unlikely that he would secure 75 per 
cent, marks in the ora! examination. It is 
true as is evident from the mark sheet that a 
large number of students did not fare well 
in the oral examination but there are a few 
including the petitioner (it may be their 
number does not exceed 7) who did fare well 
in the oral examination. 

(4) It has been contended by Mr. Binayak 
* Banerjee the learned Advocate for the opposite 
parties that proper parties against whom the 
writ asked for may be issued have not been 
impleaded in this application and therefore 
this application must fail. It is submitted by 
Mr. Banerjee that the State Medical Faculty 
of West Bengal is not a corporate body and 
as such all the members composing that body 
should have been made parties in their indi¬ 
vidual names. It is not enough to make the 
President of the Governing Body of the State 
. Medical Faculty or the Secretary as parties nor 
is it enough to make the State Medical Faculty 
party in its official designation. It is further 
pointed out by Mr. Banerjee that the Slate 
Medical Faculty is not a creature of Statute 
in the sense that it has not been brought into 
existence by any legislative act but by an exe¬ 
cutive order. According to Mr. Banerjee all 
the individual members composing the Faculty 
should be brought on record. It appears to 
me that this application cannot be thrown out 
on this technical ground. 

(5) Article 226 (1) of the Constitution is as 
follows: 

“Notwithstanding anything in Art. 32 every 
High Court shall have power, throughout the 
territories in relation to which it exercises 
jurisdiction, to issue to ‘any person or autho- 
nty including in appropriate cases any 
Government within those territories, direc¬ 
tions, orders or writs, including writs in the 
na ure of Habeas Corpus, mandamus, prohi- 
warranto and certiorari or any 
of them for the enforcement of any of the 
fundamental rights conferred by Part 3 and 
for any other purpose.” ana 

,vides: ArtiCle 367 (1) ° f the Co "slitution pro- 

“Unless the context otherwise requires th« 
General Clauses Act, 1397, shall subiert tn 
any adaptations and modifications that mav 
th ff- in under Art - 372, apply for 

aonlies tho 0 • *° f this Constitution as it 
applies for the interpretation of an Act of 

the Legislature of the Dominion of India " 
soPi 1 

^Tersorf^sHui^as* follows!:’ 
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from the book which has been published and 
which contains the rules and regulations of the 
State Medical Faculty whether this Order in 
Council is a legislative order or an executive 
order. It is well known that at the time this 
Order in Council was passed the Councils of 
the Governors of Bengal, Madras and Bombay 
had the power vested in them by Statute to 
hold ordinary meetings that is to say meetings 
for executive purposes and legislative meetings 
t.iat is to say meetings for the purpose of 
making laws. Mr. Prili Bhusan Burman re¬ 
ferred to the earlier Statutes relating to the 
Government of India for the purpose of esta- 
Wfchm* that this Order in Council dated 
11-3-1914 was a legislative order. But I do not 
think that he had been able to place sufficient 
materials before the Court to establish that 

l&J} * ap ?? a ^ fi ;°™ the counter affidavit that 
me btate Medical Faculty was constituted by 
an executive order and this has not been 
denied in the affidavit in reply. It appears, 

M°' Ve 9 fdk ^i Pa £S 4 , 0f lhe said ^solution 
No. 2o45 Medl. that by the said Order in 

Council certain statutes and bye-laws were 

fiamed defining the constitution, functions and 

powers and duties of the State Medical 

Faculty as constituted by the said Order in 

nfief an , Per V S f 1 ° f th u ese statutes and the 

mXU? ulatl0ns sh °w that the State 

Medical Faculty is a public body which was 

w»h P fh b / ,e . Government and it was entrusted 
a u.■ P er , l0ri hauce of certain public duties 
n, f ?j b i lc bo ^ y . need not necessarily be consti- 
“ ^ . a statute. It may be set up by Gov- 
^ me " ln exercise of its executive functions 
a d , ot . llerw, , sa than through the medium of 

dmun U !f (f nd ru ll s and regulations may be laid 
down defining the scope of its powers and 

duties; and thereafter it functions as a bodv 
having the authority of the Government It 
appears that the State Medical Faculty ha* 
received statutory recognition and the powlr 
of conferring medical degrees or diplomas lias 
been entrusted to this bodv In- th D i i 
Medical Degrees Act (Act 7 of 1916) 

EH 1 H 

SS'fi SSL been 

men^eommittee^of* 

There 6 h^been ‘ScSTE 

Corporations, all* other C3Se of 

tuted by a Statute but t W . as consti - 
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(11) In the case of — Tn the matter of 
Provas Chandra Roy\ 40 Cal 533, an objection 
was taken that an application for a writ ct 
mandamus against the Board of Examiners 
was not in order as the members of the Board 
were not impleaded in their individual names, 
but it appears that the learned counsel did not 
press this objection but ultimately waived it. 
It appears from the Statute relating to this 
State Medical Faculty being CL 2 that the State 
Medical Faculty consists of — (a) Governing 
Body, (b) Fellows, (c) members and (d) Licen¬ 
tiates. and it is stated by the learned Advocate 
for the opposite parties that the total number 
of the members of the State Medical Faculty 
is very large. Even assuming that it would be 
more appropriate to implead all the members 
of the Faculty as parties to this application, it 
is open to the petitioner to have recourse to 
0. 1 R. 8. Civil P. C. and proceed against only 
some of the members representing themselves 
and all other members of the State Medical 
Faculty. It appears to me that the objection 
taken by Mr. Banerji is a purely technical one 
and can be easily cured by a formal amend¬ 
ment. Therefore, the objection cannot be con¬ 
sidered as fatal to this application. 

(12) It was further contended by Mr. Baner- 
jee that the Governing Body which is a smaller 
body than the State Medical Faculty should 
have been impleaded and not the larger body 
of State Medical Faculty inasmuch as it is the 
act of the Governing Body which is complained 
of, in the present proceeding. If the Govern¬ 
ing Body had purported to exercise any func¬ 
tions or powers which were peculiar to the 
Governing Body and in furtherance of the pur¬ 
poses of the Governing Body the argument of 
Mr. Banerjee might have some force. But the 
Governing Body has purported to exercise its 
powers for and on behalf of the State Medical 
Faculty. The act or decision of the Governing 
Body is the act or decision of the State 
Medical Faculty. The State Medical Faculty 
as a whole is liable or responsible for the acts 
of its Governing Body. In my view the State 
Medical Faculty has been rightly impleaded and 
the contention of Mr. Banerjee cannot be 
accepted. 

(13) The next point for consideration is 
whether the Governing Body of the State 
Medical Faculty was justified in cancelling the 
entire examination in Anatomy held in the 
June term of 1951. It appears from the 
Minutes of the proceedings of the emergent 
meeting of the Governing Body held on 
25-7-1951 that the Governing Body in coming 
to the decision relied entirely on the individual 
Reports of the Examiners in Physiology and 
Anatomy and upon certain Reports of 
the Inspectors about the conducting of 
the examinations. There was no joint 
report of examiners as required by the 
Rules. The Governing Body did not hold 
any independent enquiry. The Report of the 
examiner in Anatomy shows that the Examiner 
found three sets of answers with exactly the 
same language and as many of the students 
could not answer the same questions in oral 
examination he entertained strong suspicions 
that the written papers were copied from 
three sets of slips brought from outside. The 
minutes of the meeting of the Governing Body 
show that there was a further scrutiny of the 
answer papers and it was found upon such 
scrutiny that most of the answers were ver- 
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batim the same in language and other details 
«*is in certain pages of Grey’s Anatomy. M r 
Binayak Banerjee went to the length of sug¬ 
gesting in course of his argument that the peti¬ 
tioner’s answers were also verbatim reoroduc- 
tio.n of certain passages of Grey’s Anatomy 
and even the punctuation marks are the same 
-Pon such suggestion being made I expressed 
my desire to have a look into the answer paper 
of the petitioner (which was in Court) f or 
ying myself as to the suggested simila¬ 
rity in language and the punctuation marks 
My attention was drawn to a page in the . 
Answer paper and to page 862 of Grey’s 
Anatomy for satisfying me as to the exact 
similarity. ^ I glanced through the particular 
page of the answer paper and the page in 
Grey’s Anatomy but it did not appear to me 
that the answer was an exactly verbatim re¬ 
production of Grey’s passage or that the 
punctuations were in all respects absolutely 
identical. As has been pointed out in the 
affidavits the subject of Anatomy is a highly 
technical subject and the only book prescribed 
is Grey’s book and it is, therefore, not at all 
unnatural^ that the candidates in order to getj 
through the examination would try to commit 
to memory as many passages as possible of the 
Grey’s Book. 

(14) It is quite possible that the candi¬ 
dates appearing in the Anatomy examination 
had anticipated some of the questions set in 
the examination and so they had committed to 
memory the particular passages in Grey’s book 
or had committed to memory the language of 
the lectures given in school on such questions 
and this has resulted in the similarity of 
answers of the different candidates. It is clear 
from the Rules and Regulations framed for 
die conduct of the examinations that the 
examinations are conducted under the super¬ 
vision of Presiding Officer, Inspectors, Convenor 
and Invigilators. It is an admitted fact that 
there was no detection of the adopting of any 
unfair means by any of the candidates during 
the examination and there was no case of ex¬ 
pulsion. Rule 16 of the Rules for conduct of 
Examinations (page 115 of the Book of Rules 
and Regulations) provides for penalties in 
cases of detection of unfair means during an 
examination. There is no specific rule foe 
cancellation of the entire examination on the 
ground of suspicion as to adoption of unfair 
means, though I do not doubt that where a 
case of unfair means is established the Govern¬ 
ing Body is entitled to take such action as it 
may reasonably decide to take even though 
there is no detection during the actual holding 
of the written examination of adoption of any 
unfair means. The minutes of the Governing 
Body show that the Inspectors reported that 
there was no proper invigilation. The Reports 
of the Inspectors have, however, not been 
placed before the Court nor is there any 
affidavit by the Inspectors or the Examiners. 
The report of the examiner in Anatomy states 
that “many of the students could not answer 
the questions set in the written paper in their 
oral examination” thereby suggesting that 
some of the candidates did not fare in the 
same manner in the oral examination. The 
petitioner and six other candidates who got 
marks between 60 per cent, to 80 per cent, in 
the oral examination (See Roll Nos. 11, 19, 36, 
40, 42 (petitioner), 47, 54) were perhaDS 
among the very few who according to the 
examiner did not fare as miserably as the other 
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candidates, but there is no definite material 
before the Court to show whom the examiner 
had in mind as falling within the exception. 

(15) The decision of the Governing Body 
seems to have been taken on the Report of 
the Examiner based on pure suspicion. But it 
appears that no inquiry was held nor any 
opportunity was given to the candidates who 
were being condemned, to clfer any explana¬ 
tion or make any representations against the 
charge cf adoption of unfair means which was 
levelled against them. The learned Advocate 
for the opposite parlies placed reliance on the 
decision of the Judicial Committee in — 4 V. N T ak- 
ktida Ali v. M. F. De S. Jayaratne*. (1051) 1 
A C 66 (PC) and submitted that as there was 
a cloud of suspicion in the matter, the action 
of the Governing Body was justified. It may 
be noted, however, that in that case the per¬ 
son charged had been given ample opportuni¬ 
ties to dispel the suspicion but he failed to do 
so. At page 82 Lord Radcliffe made the fol¬ 
lowing observation: 

“The appellant was informed in precise terms 
what it was that he was suspected of and 
he was given a proper opportunity of dissi¬ 
pating the suspicion and having such re¬ 
presentations as might aid him put forward 
by counsel on his behalf. In fact the ex¬ 
planation he did offer was hardly calculated 
to allay the respondent’s suspicions; pro¬ 
bably it confirmed them.But failing ex¬ 

planations from him on points such as these, 
a heavy cloud of suspicion remained; and if 
the respondent felt bound to act on this 
suspicion, it was not because he had some to 
entertain it through any denial of natural 
justice or without reasonable cause, but be¬ 
cause the appellant himself either could not 
or would not. produce the explanation that 
would have dissolved it.” 


(16) It appears to me that in the facts and 
circumstances of the case before me the Gov¬ 
erning Body did not act reasonably in not 
giving an opportunity to the candidates to 
allay the suspicion entertained by the examin¬ 
ers and the Governing Body as to the adoption 
un _f air means by the candidates appearing in 
the June Term examinations. The principles 
of natural justice were not observed in this 
?£ se, _ ^ i nay i? e that the Governing Body or 
the Board of Studies acted in good faith but 
that is not enough to justify their action Thev 
were under a duty to exercise their powere 
reasonably and with due care and caution This 
they have failed to do. See — ‘S. K. Ghose v. 
Vice Chancellor of Utkal University*. AIR 1952 
Orissa l at p 7. The facts and circumstances 
a .u 1S -.- ase before me cast a duty upon the 
Authorities to investigate into the indivi- 
dual cases of the different candidates 
so far as the examination in Anatomv 
was concerned and to find out which of 

r^anf- dlda e K had actuall y adopted unfair 
means in such examination. A sweeping de- 

o cancel the entire examination does nS 

ucb VWBFWffS { \ m) 

follows 4 ? 0 0f the ^ nglish Report ’ observed as 
whether they^Jte^udiiiany^ SsSaf- 


ly. I conceive they acted judicially -- 

they had to determine the offence, and they 
had to apportion the punishment as well as 
the remedy. Tnat oeing so, a long course of 
decisions beginning with Dr. Bentley’s case 
and ending wun some very recent cases es¬ 
tablish that, although there are no positive 
words in a Statute requiring that the party 
shall be heard, yet the justice of the common 
law will supply the omission of the Legisla¬ 
ture. The judgment of Fortescue J. in ‘Dr. 
Bentleys case’, is somewhat quaint, but it is 
very applicable and has been the law from 
that time to the present. He says. “The ob¬ 
jection for want of notice can never be got 
over. The laws of God and man both give 
the party an opportunity to make his de¬ 
fence, if he has any. I remember to have 
heard it observed by a very learned man. 
upon such an occasion, that even God him¬ 
self did not pass sentence upon Adam before 
he was called upon 10 make his defence. 
Adam’ (says God) “Where art thou? Hast 
thou not eaten of the tree whereof I com¬ 
manded thee that thou shouldest not eat? And 
the same question was put to Eve also”. There 
has been neither notice of the one sort nor 
of the other; and it seems to me. therefore, 
that, whether the Board acted judicially or 
ministerially, they have acted against the 
whole current of authorities, and have omitt¬ 
ed to do that which justice requires and con¬ 
travened the words of the Statute” (See also 
the judgment of Earle C. J. pages 417-418). 

(17) In — ‘Dawkins v. Antrobus*, (1881) 17 
Ch D 615 at p. G30, Brett L. J. made the fol¬ 
lowing observation: 

“In my opinion there is some danger that the 
Courts will undertake to act as Courts of ap¬ 
peal against the decisions of members of 
clubs whereas the Court has no right to sit in 
appeal upon them at all. The only question 
which a Court can properly consider is whe¬ 
ther the members of the club, under such 
circumstances have acted ultra vires or not 
and it seems to me the onlv questions which 
a Court can properly entertain for that pur- 
pose are whetner anything has been done 
which is contrary to natural justice, although 
it is within the rules of a club, in other 
words, whether the rules of the club are 
contrary to natural justice; etc.at page 53. 

The first thing then is whether there was 
anything contrary to natural justice. If a 
decision was come to depriving a gentleman 
of his position on such a charge as must be 

° ut h ^ re - ? a . mel y that he has been 
guilty of conduct injurious to the character 

would nt hp eStS ri° f * tl ? e f lub> in my °P inion * there 
would be a denial of natural justice if a de¬ 
cision was come to without his having an 

S- Umty °J bein ? beard.” (See aIso - 
H°pkin s v. Smethwick L ° ca l Board 1 . ( 1890 ) 

„ D ,J 12 ,, at ,P- 716 per Lord Esher; - 

‘AmhalM P 874) 9 Ex 190 a * 196: ~ 

Sarabhai v. Phiroz H. Antia’. AIR 

b“ 51 S W N M 6>!) V ' Mahmdra 
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op ? oslte Parties are directed to 1 evoke 
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into the individual case of the candidate con- 
corned and after such enquiry they will take 
such steps as they are entitled to take in ac¬ 
cordance with law. The petitioner is entitled 
to costs of the present proceeding. Hearing 
tee is assessed at two gold mohurs. 

A/H.G.P. Order accordingly. 


A. I. R. 
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Ganeshmull Surana Petitioner v. Nagrai 
Surana Respondent. 

Suit No. 1131 of 1947, D/- 20-11-1951. 

Civil P. C. (1908), O. 22 R. 3 — Death of 
karta — Application by next karfa — Limi¬ 
tation Act (1908), Art. 181. 

..^ e denth of the karta does not make any 
difference to the suit at all. The familv is there 
and the next karta springs up and the familv 
is described as suing by so and so (the next 
karta). An application for setting aside abate- 
ment (if any) of the suit and substitution of 
!he petitioner, the next karta, in place of the 
deceased karta who filed the suit for self and 
as the karta of a Mitakshara joint family is an 
application to continue the suit and the suit 
does not abate. It was assumed that Art 
181 applies to such an application and if the 
application has been made within three years 
from the death of deceased karta it is within 
time.) Case law discussed. (Paras 24, 28, 31) 

Anno. C. P. C. O. 22 R. 3 N. 13; Lim Act, Art. 
181 N. 13,13A. 

H. N. Sanyal for Petitioner; Asoke Sen for 
Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 

AIR 1915 P.C. 124: (38 Mad 406 P.C.) 18 
(27) 54 Ind App 122; (AIR 1927 P. C. 56) 13 

, 52 Cal WN 109: (AIR 1948 P. C. 1.) 21 

(18) 42 Bom 504: (AIR 1918 Bom 165) 22 

(31 o5 Bom 709: (AIR 1931 Bom 484) 21 

(97) 34 Cal 642: (5 Cal LJ 491 F.B.) 20 

( 19) AIR 1919 Mad 479: (49 Ind 

Cas 268) 17 28 

(’45) AIR 1945 Oudh 60: (1944 A.W.R.C.C. 291) 
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ORDER: This is an application for setting 
aside abatement (if any) of the suit and sub¬ 
stitution of the petitioner in place of the de¬ 
ceased Ganeshmull Surana who filed the suit 
for self and as the Karta of a Mitakshara joint 
family carrying on a joint family business in 
the name and style of Messrs. Ganeshmull 
Nimchand, against defendant Nagraj Surana on 
(inter alia) the following allegations: Ganes’n- 
mull Surana at all material times was the 
Karta of the joint family and for the benefit 
of the family carried on a joint family business 
which acted as a commission agent of the de¬ 
fendant; that there were various transactions 
between the parties, & a sum of Rs. 10,887/7/- 
including interest became due which the de¬ 
fendant in spite of demand did not pay. 

(2) The suit was filed in 1947. Ganeshmull 
died on 23-12-1949, & the Notice of Motion of 
this application was taken out on 1-5-1950. 

(3) From the dates it is clear that the ap¬ 
plication is out of time. Mr. H. N. Sanyal who 
appears on behalf of the petitioner has conced¬ 
ed that the petition does not disclose sufficient 
grounds for enlargement of the time. But he 
has raised an interesting question. He contends 
that the suit has not abated and a suit of this 
nature cannot abate by the death of a Karta. 


I think Mr. Sanyal's contention is right. As the 
point is an important one, and as I am differ¬ 
ing from certain decisions of other Courts I 
must give my reasons. No authority of this 
Court has been brought to my notice which 
directly covers the point. 

(4) The Question is — Has there been an 
abatement of the suit. The answer depends on 
the nature of property in Hindu Law. In the 
plamt the allegation being that the joint family 
firm acted as the Commission agent, the right 
to recover the money is in the joint family. 

(5) The Hindu system of property has a ^ 
peculiar characteristic. It has no reference to 
any notion that can be drawn from the English 
Law. In England ownership, as a rule, is single, 
independent and unrestricted. That is not so 
as a general rule, in India. Individual property 
is the rule in the West; corporate property is 
the rule in the East. 

(6) Three forms of the corporate system of 
property exist in India. The patriarchal family, 
the joint family and the village community. 
The two former in one shape or other exist 
throughout the length and breadth of India. 
The village community exists only in certain 
parts of India, particularly in the Punjab. 

(7) The patriarchal family may be defined 
as 'a group of natural or adoptive descendants, 
held together by subjection to the eldest living 
ascendant, father, grandfather, great grand¬ 
father.’ The patriarch has absolute authority 
over the family. Whatever property is acquired 
by any member of that family belongs to the 
patriarch. 

(3) The joint family arises, where it does 
arise, at the death of the common ancestor. 
After the death of the common ancestor, if the 
family chooses to continue united, there is a 
joint family. The eldest son, as a rule, is the 
natural head. But his position is not like that 
of the deceased patriarch; the one was head 
of the family by a natural authority; the other 
can only be so by a delegated authority. He is 
head by choice, or by natural selection, and 
not by right. The eldest of course is usually 
the head. But it is not necessary that he should 
be the head. A junior member who is more 
capable and better suited for the post may be 
the head. The head of a joint family is known 
as the 'Karta* or its managing member. 

(9) The joint family may not have any 
property. But if it has, it belongs to the family 
which is a corporate body of which the mem¬ 
bers are individuals. The ownership of the 
coparcenary property is in the whole body of 
the coparceners. According to the true notion 
of an undivided family in Hindu Law, no indi¬ 
vidual member of that family, whilst it remains 
undivided, can predicate of the joint and un¬ 
divided property, that he, that particular mem¬ 
ber, has a certain definite share. Each member 
with his wife and children is entitled to be 
maintained and educated out of the family 
property. But no member can say that because 
some other member has got a bigger family, 
he is entitled to a better mode of living com¬ 
mensurate with his share in the income as on 
partition. If he is dissatisfied, his remedy is to 
ask for partition. But until then, nerfect equa¬ 
lity exists among the members of the family, 
namely, in their right to be maintained, to be 
educated, etc., out of the joint family property 
but no member has any share in the property 
or in the income thereof. 

(10) Death does not dissolve the family nor 
make any difference in its corporate character. 
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At any particular point of time, if the question 
is asked: ‘who is the owner of the property — 
the answer would be, ‘the joint family’. Who 
are its members?— “A, B, C”. If ten years 
later, the same questions are asked, the first 
questicn will evoke the same answer if, in the 
meantime, there has been no partition: the 
answer to the second question may be C, D, E, 
—A and B having died in the meantime, and 
D and E born into the family. Those who are 
born in the family are entitled to be maintain¬ 
ed and educated in the same way as the other 
members. But they get no specific share in the 
property. On the death of a particular member, 
nothing devolves on his sons as his heirs, 
because the member had no share or estate in 
the joint family property. His sons are inter¬ 
ested in the joint family property not because 
they are sons of the deceased coparcener, but 
because they are members of the coparcenary. 
This is the fundamental characteristic of a 
Hindu joint family. Recent legislation, I do not 
think, has made any change in this respect. 

(11) It is obvious that the business of the 
family cannot be carried on by all the mem¬ 
bers; some of them may be babies. Yet the 
business has to be carried on. It is carried on 
by the Karta for the time being. He is not an 
agent of the other members of the family 
.though to a certain extent he is liable to render 
accounts. At times of compelling necessity he 

. can dispose of the entire joint family property. 
This is not because he has got any proprietary 
right in the joint family property, but because 
he represents the family and can sell the pro¬ 
perty for the necessity of the family. 

(12) It follows, as a result of the necessity 
for either joint action or action by the accre¬ 
dited representative of the family, that a single 
coparcener who is not the managing member 
cannot sue or be sued on behalf of the family. 
A single member cannot sue, or proceed by 
way of execution, to recover a particular por¬ 
tion of the family property for himself, whe¬ 
ther his claim is preferred against a stranger 
who is asserted to be wrongfully in possession, 
or against his coparceners. If the suit is 
against a stranger, the suit must be by all the 
members and must be brought to recover the 
whole property for the benefit of the family. 

(13) A necessary consequence of the corpo¬ 
rate character of the family holding is that, 
wherever any transaction affects that property, 
all the members must be expressly or impliedly 

be P Dar e tS d f & the , ma " a f ing member or must 
l e „ Par , t,es i° an - whatever is done must be 
J h \.J b ^ ne ^ 1 of all, and not of any 

m a nl' f 1VI Ua u 11 1S wel1 settled that the 
managing member of a family business, or the 

Z n hl lng r embers where there are more than 

receinfr ‘ h n e f , P ° Wer of m ?king contracts, giving 
receipts,, .and compromising or discharging 

C and Un 4 m sS i e d d e, ]? 1 a !f the business - They'caS 
- n - a - U matters affecting that busi- 

familv f he - other members of the 

and tran«„M partlc u la r ln respect of contracts 
transactions made in their own names. 

the^ich h t e tnTpn dS o th . e managing member has 
5 1 to re P re sent the entire family in all 

thlj a C re n f n ™n!S g „ to tbe family, whether 
perties nr ^w!w 10 liu Wlth immoveable pro- 

s 6 udt e is en on 

sl TR 

' inis is the principle, I apprehend, which 


underlies the decision of their Lordships of the 
Privy Council in — ‘Lingangowda v. Bastan- 
gowda’, 54 Ind App 122 (PC) where it was held 
that a decree obtained by or against the 
managing member of a joint Hindu family is 
binding upon minor members of the family 
under S. 11. Expl. 6. Civil P. C. (1908), if it 
appears to the Court that the Manager was 
acting in the former litigation on behalf of the 
minors in their interests. 

(14) Lord Phillimore delivering the judgment 
of the Board made the following observation 
(p. 125): 

“In the case of a Hindu family where all 
have rights, it is impossible to allow each 
member of the family to litigate the same 
point over and over again, and each infant 
to wait till he becomes of age, and then 
bring an action, or bring an action by his 
guardian before; & in each of these cases, 
therefore, the Court looks to Expl. 6 of S. 11, 
Civil P. C. (1908) to see whether or not the 
leading member of the family has been 
acting either on behalf of minors in their 
interest, or if they are majors, with the 
assent of the majors.” 

(15) The relevant portion of S. 11, Expl. 6 is 
this: 

"Where persons litigate bona fide in respect 

of.a private right claimed in common for 

themselves and others, all persons interested 
in such right shall, for the purposes of this 
section, be deemed to claim under the persons 
so litigating.” 

(16) The decision, in piy view, depends upon 
a very broad principle and that principle I 
apprehend is this: that if a person has by law 
the right to represent a group of persons and 
files a suit for the benefit of all to enforce a 
right belonging to them collectively, then what¬ 
ever is decided in the suit is binding on all the 
persons concerned: all those persons are re¬ 
garded as being parties to the suit. 

(17) In — ‘K'rishnaswami Iyer v. Seethalak- 
shmi AmmalY AIR 1919 Mad 479, in a suit by 
the nearest reversioner to set aside a widow’s 
alienation, the plaintiff died and the Court 
declared an abatement of the suit ‘suo motu’ 
without, hearing the next reversioner. It was 
held that the latter could apply to the Court to 
continue the suit for himself and the other 
surviving reversioners and the Court could 
under O. 1, R. 8(2) bring him on the record 
in place of the deceased plaintiff. It was fur- 

t tb f b< : ld that right to apply to continue 
the suit was incidental to a reversionary suit, 
wherein the plaintiff represented the entire 
b ° dy ° f reversioners and such a suit should be 

1 »„ p0S ? lb % ln .u ne Ration. An ap¬ 
plication to set aside the order of abatement 

h P OU t? P ^^ miSCOnceivin ^ the action but 11 m ay 
suit treatCd 3S 3n appllcation to continue the 

( 18 ) Sadasiva Aiyar J., said at p. 480- 

dedriPH 6 fti gi , nning of 1 ? 1 | the Privy Council 
vannPiiiaf I reported as—‘Benkatanara- 
y“a Pillai v. Subbammal*. AIR 1915 p c 

bmi wh bi ch t; heir «•&“.»£ 

riTu, i by £ he next reversioner is a suit 

If thL brougbt on be half of the entire body 
01 the reversioners nnH -_. v 


T.“ we “ 10 come in for the purpose 
T^^.mlnng the conduct of the suit Their 

ntS? ps t u express a d° u bt on the question 
whether the next reversioner, who has tS 
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right to continue the suit comes within the 
dejiuitioii 01 a “legal representative” in S. 2, 
suo-s. 11, Civil t'. C. tfut they base their 
fiecisi 9 n on a broader ground, namely, that 
he was already a party to the suit though 
the conduct of it was in the hands of the 
first revei sioner and that, therefore, he was 
entitled io continue the suit after the plain- 
till’s death.” 

(iy> Just as reversioner represents the other 
reversionss, so a Karta repiesents the joint 
family in the suit. The Hindu Law permits 
the conduct of the family’s suit to be placed 
in the hands of the Karta, but the family is 
the party to the suit. 

(20) in — 'Amar Chandra Kundu v. Sebak 
Chand Chowdhry’, 34 Cal 642 (FB), a decree 
for money passed against a member of a joint 
Hindu family governed by the Mitakshara was 
sought to be executed after his death against 
his son and heir Mitra J., one of the memb rs 
of the Full Bench, made the following obser¬ 
vation at p. 654: 

“Both, therefore, on the principle that the son 
is an heir as regards self-acquired property 
and that he is the person to whom the ‘uni- 
yers itas juris’ ol tne deceased passes accord¬ 
ing to Hindu Law, he being the representa¬ 
tive of the family and the custodian of the 
family property in succession to the deceased 
according to the Mitakshara system which 
retains the relics of the patriarchal system. 

I am of opinion that the son may, on the 
death of the father, be placed on the record 
of a suit as his legal representative after 
decree, irrespective of the nature of the pro¬ 
perty sought to be attached by the decree- 
holder.” 

(21) In — ’Ganesh v. Narayan’, 55 Bom 709, 
it was held that a decree for injunction ob¬ 
tained against the father as the Manager and 
representative of a joint family estate can, on 
his death, be executed against his son as his 
legal representative under S. 50 read with 
S. 53, Civil P. C. This decision was approved 
by the Privy Council in — ‘Bhimsingh v. Sher- 
singh\ 52 Cal WN 109 (PC). Patkar J. in the 
Bombay case said at p. 716. 

“In one sense a coparcener leaves no estate in 
the coparcenary property on his death, and 
so a surviving coparcener, even though a son, 
is not strictly his legal representative, and 
it cannot be said that the estate of the judg¬ 
ment-debtor has devolved on the death of 
the judgment-debtor on his joint son who is 
sought to be proceeded against in execution. 
If the father represented the estate of the 
joint family during his life time, it is difficult 
to hold that the son though joint with him 
cannot represent the estate of the joint 
family which was represented by his deceas¬ 
ed father, and is not a person who in law 
represents the estate of a deceased person. 
Under S 53 property in the hands of the 
sons, which is liable under Hindu Law for 
the payment of the debt of a deceased ances¬ 
tor in respect of which a decree has been 
passed, shall be deemed to be property of the 
deceased which has rome to the hands of the 
son as his legal representative”. 

( 9 2) Tn this cac® his Lordship further observ¬ 
ed that it was difficult to accept the view taken 
in — ‘Chunilal v. Pai Mani\ 42 Bom 504, that 
urd^r Q 50 Civil P C., a son who is joint is 
not a Wal representative of his father. 

(23) The words “shall be deemed to be pro¬ 
perty of the deceased” in S. 53 are very signi- 


&. I. B. 

ficant. It suggests that the deceased has left 
no property; but in respect ol aebts of the 
lather wnich are not tanned wnn immorality 
the entire property of the joint family consist¬ 
ing of the father and the sons is liable. Wtien 
a lather incurs a debt it is the pious obligation 
of a son governed by the Hindu Law to pay the 
debt. On that ground when the father is dead 
though he does not leave any estate because 
he had none in his lifetime, property in the 
hands of the son becomes liable to be attached 
and sold to satisfy the father’s debt and such 
property is deemed to be property of the 
deceased which has come to the hands of the 
son or other descendant as his legal represen¬ 
tative. 

(24) The Karta has neither any share in the 
income nor in the property. It is the family, 
the corporate body, which is the owner of the 
property and if one member dies, it is still the 
family that remains the owner. If that is so, 
in a suit to recover joint family property, the 
Karta suing as such conducts the suit on behalf 
of the family. His name is used for the family. 
To borrow an expression from the Law of Part¬ 
nership, it is a compendious way of describing 
the family. The death of the Karta does not 
make any difference to the suit at all. The 
family is there and the next Karta springs up 
and the family is described as suing by so and 
so (the next Karta). 

(25) This is the logical conclusion of the 
legal concept that underlies a joint Hindu 
family. 

(26) Mr. Asoke Sen on behalf of the respon¬ 
dent opposing the apniication referred me to— 

Rajendra Prasad v. Ganga Bux Singh’, AIR 
1945 Oudh 60. In that case Misra J. referred 
to the definition of the term ‘legal representa¬ 
tive’ in S. 2, Cl. 11, C. P. C., which is as 
follows: 

“ ‘Legal representative’ means a person who in 
law represents the estate of a deceased per¬ 
son, and includes am* person who intermed¬ 
dles with the estate of the deceased and 
where a party sues or is sued in a represen-, 
tative character the person on whom the 
estate devolves on the death of the party so 
suing or sued.” 

His Lordship said: 

“In case of a joint Hindu family if the right 
to sue survives at all, it survives in conse¬ 
quence of the fact that the estate of the 
deceased is represented by the survivors. If 
it does not. the action must terminate upon 
the death of the deceased party. Tf it is 
claimed that the right to sue survives, it 
must come to the coparceners as representa¬ 
tives of the deceased”. 

(27) With great respect to the learned Judge. 
I am unable to see how any estate of the 
deceased ran devolve. There is no estate at all 
as I have already tried to explain. Therefore, 
there cannot be any question of its devolution. 

(26) On these considerations T hold that the 
suit has not abated. The application is an 
application to continue the suit, a"d I treat 
it as such as was done in — ‘Krishnaswami 
Iyer’s case’, AIR 1919 Mad 479. 

(29) Ganeshmull who was the Karta of the 
joint family is dead. The petitioner as the 
next Karta represents the family and can go 
on with the suit on behalf of the family which 
was represented by Ganeshmull before his 
death. 

(30) The petitioner, as it appears from the 
petition, was anxious to be brought on the 







/•A 


1 1963 


Gita Mixta v. S. P. Ghost (Bose J.) 


Calcntta 207 


record. He says for certain reasons he could 
not apply earlier. The family has got to get 
a large sum of money from the defendant. It 
cannot be and has not been suggested that the 
suit by Ganeshmull was not for the benefit 
of the* family. 

(31) Whether to an application of this kind 
any article of the Limitation Act applies, I need 
not consider now. In the present case I assume 
that Art. 181 applies and as this application 
has been made within three years from the 
death of Ganeshmull, it is within time. 

(32) I allow the application. The petitioner 
will continue the suit as the Karta of the joint 
family. Necessary and consequential amend¬ 
ments may be made in the plaint and the suit 
will be heard in the usual way. 

(33) Without prejudice to the right of any 
party to appeal from this judgment I give the 
following directions: 

"Within fourteen days from the date the 
amendments are made in the plaint, the 
defendant will be at liberty to file an addi¬ 
tional written statement. There would be 
cross-order for discovery within fifteen days 
thereafter; inspection forthwith; thereafter the 
suit to be placed on the prospective list on 
2-2-1952. Costs of this application and of the 
additional written statement (if any) will be 
costs in the cause; Certified for counsel.’* 
B/D.H. Application allowed. 
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BOSE J. 

Sm. Gita Mitra, Appellant-Petitioner v. S. F 
Ghose and others, Opposite Party. 

Civil Rule No. 2258 of 1951, D/-5-9-1952. 

(a) Houses and Rents — West Bengal Pre 
mises Rent Control (Temporary Provisions) Ac 
(38- of 1948), S. 28 — Rent Controller exercis 
mg function under Act does not act as Court 
, (Para 6] 

. *' b ) Houses and Rents — West Bengal Pre 
1 n£l nt J? 1 (Temporary Provisions] 

ttnn 17 S * 32 ~ Retrospective opera 

V Q °" ~ (Limitation Act (1908), Ss. 18 anc 
4 9 i 2 > > “ (Houses and Rents — West Benga 

Section 32, Rent Control Act of 1950 lias nc 

Consequently, S. 18, Li 

£nt # ld “ 0t - appIy by virtue of s - 29(2) 
p , Act to review Proceedings under the 
Rent Control Act of 1948. (Paras 5 and 7) 

Anno. Limitation Act, S. 29 N. 3. 

.(c) Houses and Rents — West Ben cal Pro 

AcWsS,^"'? 1 J Tem » Sion's) 

tion ( 0 3 . 8 faL 1 !!!!* S - 2? ~ Application for fixa- 

retridenti?! JaaJLT ? 0 u tlce 1° landlad y sent tc 
[®° n e r n F address of her father and not tc 

father^15 place of resid ence — Landlady’s 
on her hPhoi? ng a and admi aistering property 
J? be e ha j? and - ln her name - Notice sent 

troU er held ?lrf a J* application ~ Rent Con¬ 
ner held did not contravene terms of S. 30. 

oran Constitution of India, Art. 226 — Certi! 

writ l 0r the of a 

of sufficient materials to support the 


application, a second application is not barr¬ 
ed. (Para 10) 

Anno. C. P. C., Appendix III; Constitution of 
India, Art. 22C N. 13. 

I. P. Mukherjee, Kalyan Kumar Bose one 
Subcrih Kumar Bhattacharjee, for Petitioner; 
Hemendra Kumar Das, Smriti Kumar Rai Chau- 
dluiry, (for No. 1) and Nirmal Chandra Sen 
(for No. 5), for Opposite Party. 
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REFERENCES: Courtwise/Chronological/ Paras 
(’52) l‘»52 S. C. A. 501: (AIR 1952 S. C. 399) 0 
(’43) 47 Cal WN 460; (AIR 1943 Cal 247) 

(’47) 51 Cal WN 818: (AIR 1947 Cal 455) 

(’51) 87 Cal LJ 130 

(’38) AIR 1938 Mad 688; (179 Ind Cas 16) 
(1931) A. C. 275: (100 LJ P. C. 55) 

4 N and M. 312 

(1392) 2 Q. B. 21: (61 LJ M. C. 151) 

ORDER: This is an application under Art. 
226 of the Constitution for writs in the nature 
of ’certiorari’ and ’mandamus’ for quashing of 
certain orders oated 2-6*1949, 23-12-1949 anc. 
25-7-1950 purported to be made under the pro¬ 
visions of the West Bengal Premises Rent Con¬ 
trol Act. 1948 (Act 38 of 1948). and for direc¬ 
tion upon the opposite parties 1 to 4 to for¬ 
bear from giving effect to the said orders. 

(2) The petitioner is the owner of premises 
No. 1/2 Lovelock Street in the suburbs of Cal¬ 
cutta. After purchasing the said premises the 
petitioner repaired and improved the said pre¬ 
mises at a cost of about Rs. 4,000/- and con¬ 
verted the same into a good dwelling house 
consisting of 6 living rooms, 2 covered veran¬ 
dahs, one open verandah, 2 lavatories and one 
servants room and it was surrounded bv boun¬ 
dary walls. The premises stands on land mea¬ 
suring about 3 cottahs and its estimated value 
is said to be Rs. 40,000/-. 

In December 1947 the petitioner let out the 
premises to one Sashi Prova Debi at a rent of 
Rs. 200/- per month, from 16-12-1947 os a 
monthly tenant. Sashi Prova vacated the pre¬ 
mises at the end of May 1943. Subsequently 
the petitioner let out the premises to respon¬ 
dents o and 6 at a rent of Rs. 150/- per month 
plus occupier’s share of taxes. The said te¬ 
nancy commenced from 15-6-1948. The said 
respondents duly paid rent at the said rate up- 
? he J ndof June . »949 but put off payment of 

emU? 1040 months . of July, August and Sep- 
tember 1949 on various pretexts. It appears. 

however, that in the meantime on 24 - 2-1949 

of 6 «H S i5SSf nt 5 t fil f d an application for ti ration 
of standard rent before (ho Rent Controller. 

1948 whlcl, Under lh f P rovision s of Act 38 of 
1948 which came into force on 1-12-1948 

sent*bv"reristprp, of the was 

? en * vy iegistered post from the Rent Control- 

£/■> V “ GhS“i 

xne aaaress 28/1 Allenby Road which k the 

I. ma? Si 

"'“f se . r } 1 to the address of her father It in 

»{* the said registered fitePwas £ 

as 

Inspection is S 


2'Jb Calcutta Gita Mitju y. S. 

oy the Inspector of the Rent Controller. 
The petitioner’s case is that such inspection 
was not made in her presence or in the pre¬ 
sence cf any of her representatives. On 2-6- 
1949 the Rent Controller heard the case ‘ex 
parte’ and fixed the standard rent at Rs. 35/- 
per month with effect from 1-2-1949. In Octo¬ 
ber 1949 the petitioner’s faxher wrote from 
Hazaribagh Road two letters to Mr. S. N. 
Chowdhury, Solicitor, (who had introduced the 
tenants respondents 5 and 6 to the netitioner’s 
father) requesting Mr. Chowdhury'to realise 
ihe rents from July to September from the 
tenants. 

On 24-11-1949 Mr Chowdhury informed 
the petitioner’s father that respondents 5 and 
6 had applied for fixation of standard rent and 
such rent had been fixed at Rs. 35/- per month 
long ago. It is alleged that the petitioner and 
her father came to know of the order of 2-6- 
1949 for the first time on 24-11-1949. On 5 
12-1949 the petitioner made an application for 
review of the order of 2-6-49 and on 9-12-1949 
the petitioner’s Solicitors wrote a letter to the 
Presidency Post-Master making inquiries about 
the registered letter sent by the Rent Control¬ 
ler. 

On 23-12-1949 the Rent Controller dismissed 
the application for review on the ground that 
as it was not made within 30 days from the 
dale of the order as required by R. 11, West 
Bengal Rent Control Ruies 1949 the application 
could not be entertained. He further held that 
as the Rent Controller was not a Court the 
petitioner could not take advantage of S. 18, 
Limitation Act upon which she relied for the 
purpose of getting an extension of the period of 
limitation as prescribed in the said R. 11 and 
by S. 32, Rent Control Act, 1943. 

On 5-5-1950 the Superintendent of Post Office 
intimated to the petitioner’s Solicitor that the 
postman who carried the letter for delivery did 
not care to verify the correctness of the al¬ 
leged refusal and that consequently discipli¬ 
nary action was being taken against the said 
Postman. The petitioner preferred an appeal 
from the order of the Rent Controller to the 
District Judge at Alipore. The said appeal was 
heard by respondent 3 who was the Subordinate 
Judge at Alipore on 25-7-1950. Respondent 3. 
however, confirmed the order of respondent 1 
and dismissed the said appeal. The petitioner 
challenges the orders made by respondents 1 
and 3 as illegal and as being orders which are 
erroneous on the face of the record. 

(3) It has been contended by Mr. I. P. Mu- 
kherjee that the order of the Rent Controller 
refusing to entertain the application for re¬ 
view and the order of respondent 3 confirming 
the order of the Rent Controller are grounded 
on error of law which is apparent on the face 
of the record and therefore, the orders should 
be quashed by ‘certiorari’. 

Mr. Mukherjee has submitted with reference 
to Ss. 28, 29, 30, 31(2) and the various sub¬ 
sections of S. 32, West Bengal Rent Control 
Act. 1948 and Rr. 9, 10, 11, West Bengal Rent 
Control Rules, 1949 that the Rent Controller or 
the appellate authority when exercising their 
functions under the Rent Control Act, 1948, act 
as a Court and consequently the provisions con¬ 
tained in S. 4 and Ss. 9 to 18 and S. 22, Limita¬ 
tion Act, 1908 apply to proceedings before the 
Rent Controller or the appellate authority by 
virtue of S. 29(2), Limitation Act, and as the 
petitioner was kept from the knowledge of the 
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application for fixation of standard rent made 
by respondents 5 and 6, by means of fraud, the 
petitioner was entitled to have the benefit of S. 
18, Limitation Act for the purpose of getting 
an extension of the period of limitation pre¬ 
scribed by the provisions of the Rent Control 
Act for making an application for review of 
the order passed by the Rent Controller. 

(4) It was further contended by Mr. Mukher¬ 
jee that at any rate the provisions of the West 
Bengal Rent Control Act 17 of 1950 have put 
the matter beyond all doubt by enacting in 
S. 32 that the Rent Controller and the Appel¬ 
late Authority act as judicial olficers and may 
exercise powers given to Courts by Ss. 151 and 
152, Civil P. C. and by further providing in 
sub-s. (5) of S. 32 that the Limitation Act ap¬ 
plies to proceedings before the Rent Control¬ 
ler and the Appellate Authority. 

(5) It is true that S. 32 of Act 17 of 1950 
has made the Limitation Act applicable to pro¬ 
ceedings under the Rent Control Act of 1950 
but I do not think that by virtue cf this S. 32 
of the Act of 1950 the Limitation Act can be 
made to apply to proceedings initiated under 
the Act of 1948. The argument of Mr. Mukher¬ 
jee is that the law of limitation being a law of 
procedure it can have retrospective operation, 
as nobody has a vested right in procedure. This 
is however not an accurate statement of the 
law (see — ‘Girdharilal Son & Co. v. B. 
Kappini Gowder’, AIR 1938 Mad 688 where 
most of the cases bearing on the point are con¬ 
sidered.) The question moreover is not so 
much a question of the retrospective operation 
of the Limitation Act but the real question is 
whether S. 32 of the Act of 1950 is retrospec¬ 
tive in effect. I am of the view that it cannot 
be so construed. 

(6) It has been held by this Court in con¬ 
struing the provisions of the Rent Control 
Order of 1943 and the Rent Control Ordinance 
1946 that the Rent Controller and the Appel¬ 
late Authority exercised their functions under 
the provisions of the said Order and Ordinance 
as ‘persona designata’ and not as Courts. See 
— ‘Kiron v. Kalidas’, 47 Cal W N 460 and — 
‘Sm. Suhashini v. Mahendra’, 51 Cal W N 818. 
B. P. Mukharji J. has also held in construing 
the provisions of the West Bengal Rent Con¬ 
trol Act 1948 that the Rent Controller while 
exercising functions under this Act does not act 
as a Court: See — ‘Indra Kumar v. C. C. 
Ganguli’, 87 Cal L J 130 at pp. 135, 137. No 
argument has been advanced in this case which 
includes me to take a different view from that 
expressed in the cases referred to above and 
so I agree with those decisions. To quote the 
words of the Judicial Committee, the Rent Con¬ 
troller and the Appellate Authority are 

“Tribunals with many of the trappings of a 

Court which nevertheless are not Courts in 

the strict sense’: See — “Shell Co. of Austra¬ 
lia v. Federal Commr. of Taxation’, (1931) 

A. C. 275. 

(7) It is clear that as a result of these deci¬ 
sions the Legislature thought fit to amend the 
Rent Control legislation and has enacted S. 32 
of the Act of 1950 in its present form. Under 
the law as it stood before this amendment the 
Limitation Act had no application to proceedings 
initiated under the previous Statutes and by 
reason thereof respondents 5 and 6 acquired 
vested rights which cannot be affected by S. 32 
of Act of 1950 which has not been made ex¬ 
pressly or by necessary intendment retrospec- 
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live in operation. In my viev/ the orders dated 
23-12-1949 and 25-7-1930 cannot be said to con¬ 
tain any error of law, r.s suggested by Mr. 
Mukherjee. 

(8) It was also contended by Mr. Mukherjee 
that the Rent Controller not having acted in 
conformity with the provisions of S. 30 of the 
Rent Control Act 1948 ti e order made by him 
on 2-6-1949 should be quashed. It is argued 
that by addressing the registered letter to the 
residential address of the petitioner’s father and 
by not sending it to the petitioner’s ordinary 
Diace of residence at 23 Bechu Chatterjee 
Street the Rent Controller has violated the 
terms of S. 30 of the Aci. It appears to me 
that this contention of Mr. Mukherjee has no 
force. 

It is clear from the affidavit filed in the pre¬ 
sent proceedings that the petitioner’s father 
had been managing and administering the pro¬ 
perty on behalf of and in the name of the peti¬ 
tioner, and he realised rent in respect of the 
premises from his own residence at 23/1 Allen- 
by Road. There is nothing on record to show 
that respondents 5 and 6 or the Rent Controller 
knew or had any information about the peti¬ 
tioner’s residential address at 23 Bechu Chat¬ 
terjee Street. The application for fixation cf 
standard rent gave the address of the petitioner 
as 28/1 Allenby Road and accordingly the Rent 
Controller sent the Notice to that address. It 
cannot, therefore, be said that the Rent Con¬ 
troller has contravened the terms of S. 30 of 
the Act. 

(9) Even assuming that the orders of the 
Rent Controller and the Appellate Authority 
are erroneous in law it is a matter of some 
doubt having regard to the latest pronounce- 
ment of the Supreme Court in the case of — 
Ebrahim Aboo Baker v. Custodian General, 
Evacuee Property, New Delhi’, 1952 S C A 501 
whether this Court has power to correct an 
error of law by writ of ‘certiorari’ issued in 
exercise of its jurisdiction under Art. 226 of 
the Constitution. 

, Ni ™ al Chandra Sen, the learned Ad¬ 

vocate appearing for respondents 5 and C. con- 
the previous application made by 
JJ? §fj ,t lu ner Under ^ rt - 226 on 4-6-1951 prav- 
thfs f °L - h V ame reliefs as are asked for in 

maintain nf'fh- precludes the Petitioner from 
maintaining this second application Mr ejen 

rehes on Halsbury Vol. 9 p 786 oara 1329 1 

ran "hi think * that this contention of Mr Sen 

to the first Pt annii5 at happened with regard 
*?. tne , .u application was that this Court 

allowed the petitioner to withdraw that aonli- 

Tho°nK Wlth °*“ t 8oing into the merits thereof 
The observations made by Charles T ihL' 

2 3 Q B 21 May ° r ° f Bodmili \ (1892) 

application t P n i* 4 s , ugge _, st that if the former 
merits ‘hut » 2* I e£us ® d af ‘er hearing it on 



/it\ tj • u* mis observation 

si SHS 

charged The netHiinf RuIe t ls accordingly dis- 
respondent 5 Cl! ( mUS ! t pay the c °sts of 
gold mohurs mg fee 1S assessed st five 

A/V.R.B, Petition dismissed. 
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CHAKRAVARTTI AND S. R. DAS GUPTA JJ. 

Commissioner of Income-tax, West Bengal v. 
General Family Pension Fund. 

Ref. No. 40 of 1950, D/- 28-11-1951. 

Income-tax Act (1922), Sch., Rr. 2(a) and 
5 — "Annuities”, meaning of — Annuities de¬ 
pending on human life — Business of effecting 
such annuity contract, is doing insurance 
business within meaning of S. 2(11), Insurance 
Act — Assessee held carried on such business 
ar:cl not life insurance business of ordinary 
kind — Computation of profits of such busi¬ 
ness, method of — (Insurance Act (1938), S. 
2(11) ). (Para 6) 

Anno: Income-tax Act, S. 10 N. 18; Insu¬ 
rance Act, S. 2 N. !. 

Sukumar Mitra, for Company; E. Meyer, for 
Income-tax Deptt. 

REFERENCES: Courtwise/Chronological/ Paras 
(’39) 43 Cal WN 926: (AIR 1939 PC 190) 26 

(1892) AC 309: (62 LJ QB 41) 21, 22, 28 

(1913) AC 610: (82 LJ KB 1221) 

(1918) 2 Ch 54: (87 LJ Ch 454) 

(1858) 3 H & N 769: (28 LJ Ex 100) 

(1854) 1 K & J 216: (1 Jur (NS) 203) 

(1917) 88 LJ Ch 105: (119 LT 303) 

(1889) 2 Tax Cas 551 

CHAKRAVARTTI J.: The principal question 
submitted to us by this Reference relates to an ap¬ 
parent difficulty in computing, under the Income- 
tax Act, the taxable profits of a life insurance 
business, where such business includes sale or 
granting of annuities. In the particular case 
where the question has arisen, the business con¬ 
sists solely in granting of annuities and in such 
cases the difficulty appears to be greater. 

(2) In order to explain what the question is and 
how it has arisen, it is necessary to refer to the 
relevant provisions of the Act before stating the 
•facts. At the present stage the reference need be 
only m broad outline. Before the amending Act 
of 1939, the profits and gains of life insurance 
business, m the case of companies incorporated 
m Bntisn India, were to be computed mainlv 
under R. 2o of the Rules framed under S. 59 of 
the Act. That rule prescribed a single straight- 
™, e i th0d and directed that the profits for any 
particular year were to be determined by simply 

JSS? averase of the total profits dis¬ 

closed by the last actuarial valuation of the busi¬ 
ness and making certain additions thereto The 
amendment of 1939 introduced a more complicated 
rule and prescribed what one may call a two¬ 
pronged method. It added a schedule to the Act 
and provided by S. 10(7) that the profits and gaiS 
of any business of insurance must be romputed 
c ^. acc , orda n ce with the rules contained ?n the 

iSiSSce hut the CC l UlC de , alS vith a11 varieties of 
the wofits of i e „ f eCneral method of computing 

down S r 2 tL! L inSUranc £ business is laid 
m ; 2- That n *l® prescribes two alternative 

now, is in the ftllowSfteiia? ” S 11 standa 
SJ&BTtS* Io ain b s e busl - 

(a) iSSRSSfjst 

ment expenses of that year manage- 

or 
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at by adjusting the surplus or deficit disclosed 
by tne actuarial valuation for the last inter¬ 
valuation period ending before the year for 
which tne assessment is to be made, so as 
to exclude from it any surplus or deficit in¬ 
cluded therein which was made in any earlier 
inter-valuation period and any expenditure 
which may under S. 10 of this Act be allowed 
for in computing the profits and gains of 
a business, whichever is the greater. 

(4) Broadly speaking, the profits under the first 
method are the incomings’ received during the 
relevant year, loss expenses while under the 
second metnod they are omy the average of the 
actuarial surplus, as disclosed by the last valua¬ 
tion, subject to certain adjustments. Under the 
first method, an attempt is to be made to ascertain 
the actual profits of the year by reference to the 
receipts and disoursements. Under the second, no 
such attempt is to be made and the surplus dis¬ 
closed by tne last actuarial valuation, after mak¬ 
ing certain adjustments, is to be divided by the 
number of years for which the valuation was made 
and the amount thus arrived at is to be taken as 
the profits of the year. 

(5) So far there is no difficulty. The two 
methods would appear to be mutually exclusive, 
as logically they ought to be, if the amounts res¬ 
pectively arrived at by their application are to be 
compared and the greater of the two is to be 
taken to be the profits. But a difficulty is created 
by the definition of ’gross external incomings’, 
referred to in R. 2(a). That term is defined in 
R. 5(ii> as follows: . 

‘“Gross external incomings’ meaas the full 
amount of incomings from interest, dividends, 
fines and fees and all other incomings from 
whatever source derived (except premiums re¬ 
ceived from policy-holders and interest and divi¬ 
dend on any annuity fund» and includes also 
any profits from reversions and on the sale or 
the granting of annuities, but excludes profits 
on the realisation of securities." 

There is a proviso to the definition to which it 
is not material to refer. 

(6) It will be noticed that 'gross external incom¬ 
ings’ includes “profits on the sale" or the granting 
of annuities. What profits are to be included 
under that head and how are such profits to be 
computed? The answer depends on what is meant 
by 'annuities’. Annuities may be annuities certain 
ur they may be annuities dependent on human 
life. Where they arc of the latter kind, a business 
of selling or granting them would be life insur¬ 
ance business within the meaning of the schedule, 
because R. 5(iv> adopts the definition of life in¬ 
surance business as given in S. 2(11), Insurance 
Act, 1938 and the definition there given is ’inter 
alia’ to the effect that ’life insurance business’ in¬ 
cludes "annuity business, that is to say, the busi¬ 
ness of effecting contracts of insurance for the 
granting of annuities on human life". But if 
'sale or the granting of annuities’ in the definition 
of 'gross external incomings’ means carrying on 
life insurance business of the annuity type, a di¬ 
fficulty arises in applying the two parts of R. 2 
to the computation of the profits of companies 
which carry on such business. 

It is well known that to ascertain the profits 
of a life insurance business for any particular 
year by application of the ordinary methods of 
prolltrcalculation is practically impossible and 
such profits can only be ascertained, in a some¬ 
what artificial way, by reference to the last ac¬ 
tuarial valuation. The term ‘gross external in- 
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comings’ occurs in R. 2(a>. If the word ‘annuities’ 
occurring in the definition ol that term, means 
insurance annuities and if the profits from the 
sale of such annuities are to be ascertained by 
reference to the actuarial valuation, which is the 
only way in which it can be done, the effect will 
b° to import the actuarial method into R. 2(a) and 
the mutual exclusiveness between that Rule and 
R 2(b) will be destroyed. Wnere a company carries 
on life insurance business of the ordinary kind 
and a iso annuity business, it will be destroyed 
partially, but where annuity business is the only 
business done, the destruction will be complete. 
Basically, the same method of computation will 
then have to be applied under both the sub-rules, 
in part in one case and wholly in the other and 
the direction that the two sums ascertained by 
the two methods are to be compared with a view 
to taking the greater of them as the income of 
the year, will, to a certain extent at least, become 
unreal. The controversy under the principal ques¬ 
tion in this Reference relates to this difficulty and 
the question is whether in the case of the asses- 
see company which does only annuity business, 
the Income-tax Officer was right in taking the 
annual average of the actuarial surplus disclosed 
by the last valuation as the 'gross external incom¬ 
ings’, less management expenses, for the purposes 
of R. 2(a), subject to certain adjustments. The 
other question referred concerns the nature of the 
annuity business carried on by the assessee com¬ 
pany. 

(7) Tne facts of the case may now be stated. 
The assessee company was established in the year 
1870 and carries on the business of granting ter¬ 
minable pensions or annuities, dependent on human 
life, in favour of subscribers to the pension fund 
or their nominees. It issues four kinds of policies, 
known as Class A,’ Class B. Class C and Class D. 
In the case of the first three classes of policies, 
the beneficiary is a nominee of the subscriber and 
the contingency upon which a pension becomes 
payable is the subscriber’s death. Under class A 
policies, the pension is payable to the wife of the 
subscriber for the remainder of her life, under 
Class B to a son until the age of 24 years and 
under class C to a daughter until her marriage. 
In the case of Class D policies, the beneficiary 
is the came person as the subscriber. The contin¬ 
gency upon which the pension becomes payable 
is the attainment of a selected age and it con¬ 
tinues to be payable for the remainder of the sub¬ 
scriber’s life. 

This class of policies is divided into two sub¬ 
classes, DM and DF, the first being for male lives 
and the second for female lives. The pension pay¬ 
able is Rs. 100/- per month in the case of A and 
D policies and Rs. 80/- per month in the case 
of B and C po'icies, or multiples thereof, accord¬ 
ing to the premium paid. In each type of policy 
there is provision for a refund of the premium 
paid if the benefit stipulated for is not entered 
upon, as for example, in the case of the first three 
classes, if the beneficiary dies before the death 
of the subscriber and in the case of the fourth 
class, if the subscriber dies before attaining the 
selected age. There is also a provision for certain 
minimum benefits pnyab e in certain circumstances 
to the legal representatives of the beneficiary or 
the beneficiary himself or herself. Besides issuing 
these four types of policies, the company does no 
other business. Its business is thus solely confined 
to the ‘sale or the granting of annuities*. 

<&) The reference covers assessments of the com¬ 
pany for four assessment years, viz., 1943-44, 1944- 
45, 1945-46 & 1946-47, & the same points have been 
raised in respect of all the assessments. What 
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ilie points are will be better understood if we ex¬ 
plain lirsc how the assessments have been made. 
It appears that the assessments lor the hrst three 
years are assessments on a remand made by the 
Appellate Assistant Commissioner, v.hne the assess¬ 
ment for the year 1940-47 is an original assessment. 
The method adopted in mailing the assessments 
can be ascertained only from the original assess¬ 
ment orders in respect of the hrst three years 
which have not been included in the Paper Ecol: 
A: without reference to which neither the conten¬ 
tions of tile parties, nor the findings of the Ap¬ 
pellate Tribunal are intelligible. 

It appears that in making the original assess¬ 
ments for the first three years, the Income-tax 
Officer first computed the profits under R. 2(b» 
by reference to the last actuarial valuation which 
was a triennial valuation for the period ending 
on 31-12-1942. There is no question that this com¬ 
putation was correctly made. The Income-tax 
Officer next proceeded to make a computation 
under R. 2(a> and for that purpose he had to 
ascertain the ‘gross external incomings’ of the 
preceding year, as defined in R. 5(in and deduct 
therefrom the ‘management expenses* as defined 
in R. 5(iii>. As lias been seen from the definition 
quoted earlier, under ‘gross external incomings* 
fall to be included 

(a) interest; 

(b) dividends (but not interest and dividends 
from an annuity fund); 

(c) fines; 

(d> fees; 

(e) incomings from all other sources (but not 
premiums received from policy-holders); 

(f) profits from reversions; 

(g) profits on the sale or the granting of annui- 
t es (but not profits on the realisation of securi¬ 
ties). 


(0) In determining the -gross external inco 
ings of the preceding year, the Income-tax Offi( 
had thus to include therein the profits of t 
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proms, assessments ior an me mree jvats, i.e., 
19-13-44, lU-l-i-46 and i94o-4'J, were mace in me same 
manner. 

uu» From these assessments, the company ap- 
pemea io Appehate .Acs is tan c Commissioner. The 
Assistant Commissioner Giu not no:a mat if the 
piovision contained m tne dcimiton oi ‘gross 
external incomings’ ior mending therein the ‘pro- 
lits on the sa;e or tne granting oi annuities’ was 
appiicaoie to the vase, tne inetuod oi computation 
adopted by tnc Income-tax Oniccr was stm wrong. 
V/nat iie neid was mat the said provision applied 
omy to -pureiy annuity business’, but not to cases 
wnere tne contract was an admixture between 
an annuity ana me insurance*. In his opinion, 
tne policies issued oy tne company required closer 
examination and, in that view, he remanded the 
cases to tnc Income-tax Ofiicer ior maxing iresh 
assessments alter studying the various schemes 
evidenced by tne policies. There can be no doubt 
that, by -purely annuity business' the Assistant 
Commissioner meant annuities certain or at least 
annuities not dependent on human life. 

(11) It appears that thereafter the attempt on 
each side was to adjust its case to the observa¬ 
tions made by the Assistant Commus.oner. The 
Income-tax Officer, beiore he took up the fresh 
assessments lor the first three years, completed 
the assessment, for the year 1946-47. The com¬ 
pany contended that the contracts embodied in 
us policies were admixtures of annuity and life 
insurance, but expressed its inability to dissect 

‘ t ,t, a ?, c .° u ?' s and sh u ow the "suits of its annuity 
ai.d lile insurance business separately, as it was 
required by the Income-tax Officer to do. if he 

t\v ^ PP W<* on 11131 basis - The Income- 
tax Officei held that there was "no element of 

•nnr l ! Smance " ln any of the contracts which were 
purdy annmty policies" and that therefore he 
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done. Accordingly, he adopted the figure of the 
adjusted surplus which he had already 
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that what the Income-tax Officer had held was 
that the company did no other life insurance busi¬ 
ness than granting cf annuities, but that is cer¬ 
tainly not what ms order says. The Appellate 
Assistant Commissioner who had to deal with 
these four assessments, upheld them, but he did 
not proceed on the basis adopted by the Income- 
tax Officer. Before him, the company repeated 
its contention that it carried on a mixed type of 
business and also advanced a fresh contention 
that its business was ordinary life insurance busi¬ 
ness and not annuity business at all, the only 
difference being that the insured amount was 
paid in instalments instead of in a lump sum. 
Eoth these contentions were rejected by the Appel¬ 
late Assistant Commissioner. He held that the 
business carried on by the company was life insur¬ 
ance business of the annuity type, as defined in 
the Insurance Act of 1938, and being thus life- 
insurance business within the meaning of the 
schedule, the sale and granting of annuities in 
which it consisted came within the purview of 
R. 5(ii) and accordingly the profits of the company 
from the granting of annuities were to be included 
in the 'gross external incomings’. The view attri¬ 
buted to the Appellate Assistant Commissioner in 
the Statement of the Case does no appear to be 
correct. He proceeded to hold that in the absence 
of a Profit and Loss Accounts lor the previous 
year, the Income-tax Officer had to make an esti¬ 
mate of the profits of the previous year and the 
way in which he had done so was the only way 
possible in the circumstances and correct in ail 
its details. 

(15) On further appeal by the company, the Tri¬ 
bunal held that the business carried on by the 
company was "in a way life insurance business". 
It held further that the method followed by the 
Income-tax Officer in making the computation 
under R. 2(a) was incorrect and accordingly it set 
aside all the four assessments and directed fresh 
assessments to be made "by following to the letter 
of the law the provisions contained in R. 2(a)" 
and by working out the profits independently 
under the provisions of that Rule "without resort¬ 
ing to the actuarial valuation report". 

(16) Thereupon, the Commissioner of Income- 
tax asked for a reference of the following ques¬ 
tion of law: 

"Whether on the facts of the case and cn a 
proper construction of the provisions of the 
Schedule to the Income-tax Act, the Tribunal 
was right in holding that the method followed 
by the Income-tax Officer in determining the 
profits of the assessee under R. 2(a) of the said 
Schedule was an incorrect method?" 

The Tribunal, however, had referred the following 
two questions: 

1. Whether in the facts and circumstances of 
the case, the business of the Assessee-Com- 
pany consisted wholly of annuity business or 
whether it contained some elements of ordi¬ 
nary life insurance business as distinct from 
annuity business? 

2. Whether the Income-tax Officer was justified 
in making an estimate under R. 2(a) of the 
Schedule attached to S. 10(7), Income-tax 
Act? 

(17) It is not easy to understand why the first 
question was referred at all or what the point of 
referring it, in the facts of the present case, is. 
Nobody wanted it or indeed any question about 
the nature of the company's business to be re¬ 
ferred. The Tribunal had found that the com¬ 
pany’s business was life insurance business 'in a 
way'. Not only did the Commissioner of Income- 
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tax, who was the applicant for a reference, not 
challenge that finding or propose any question 
about it for reference, but m his observations on 
the draft Statement of the Case, he expressly 
admitted that "the Contracts A to D came under 
the expression 'life insurance business' ". As for 
the company, it did not ask for a reference of 
any question at all and also did not raise any 
question about the nature of its business in its 
reply to the Commissioner's application. 
It is true that in his application for a 
reference the Commissioner said that what the 
Income-tax Officer had held was that the com¬ 
pany did “no other life insurance business than 
the granting of annuities" and thereby he tried 
to explain away the inconsistency in the Officer's 
action in holding that the company’s business had 
“no element of life insurance" in it and yet apply, 
ing R. 2 of the Schedule to the computation of its 
profits. That explanation, as I have already point¬ 
ed out, is not acceptable, but the Tribunal held no¬ 
thing contrary to the view wrongly attributed to the 
Income-tax Officer and its finding that the com¬ 
pany's business was iife insurance business "in a 
way" was not questioned by anybody. The expla¬ 
nation attempted by the Commissioner of what 
the Income-tax Officer had held could therefore 
be no occasion for referring the first question. 

(18) Apart from the fact that the reference of 
the question is an unwanted reference, it is not 
very clear what the question, as framed, really 
means. Surely it does not ask whether the com¬ 
pany's business consisted in granting annuities 
dependent on human life or in granting annuities 
not so dependent, for the contrast it draws is not 
between annuity and life insurance, but between 
annuity and “ordinary life insurance". Had the 
former been the question, one might have thought 
the Tribunal was thinking of the Income-tax 
Officer’s "purely annuity policies" with "no ele¬ 
ment of life insurance" in them and the company's 
contention that its policies were "admixtures of 
annuity and life insurance" contracts. It is true 
that the question speaks of the company's busi¬ 
ness containing "some elements of ordinary life 
insurance business as distinct from annuity busi¬ 
ness", which would suggest that the same business 
might have those two elements in it, but it is 
meaningless to speak of any such co-existence of 
two separate elements of annuity and life insur¬ 
ance in a business of issuing annuity policies. 
An annuity contract is either a life insurance con¬ 
tract or it is not so. If it provides for the payment 
of annuities and if the right to payment is govern¬ 
ed by the happening of a contingency which de¬ 
pends in any way upon the duration of human 
life, the business of effecting such contracts is 
life insurance business under the definition of that 
term. It is nothing else and cannot be anything 
else at the same time, at least for the purposes 
of the Insurance and Income-tax Acts. If, there¬ 
fore, any intelligible meaning is to be given to the 
question, as framed, it can only mean whether the 
company’s business consisted wholly in life insur¬ 
ance business in the form of granting annuities 
or whether a part of the business was such busi¬ 
ness and a part was life insurance business of the 
ordinary kind. If so, the question contemplates 
what was nobody’s case before the authorities 
below and really it does not arise out of the Tri¬ 
bunal’s order. 

(19) But the question having been referred, it 
was contended by Mr. Mitra on behalf of the 
company that the business carried on by it was 
wholly iife insurance business of the ordinary kind 
and not annuity business at all. In any event, 
it was further contended, the business relating to 
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thP * B and C classes of policies was not annuity 
business The first, and the extreme part of this 
contention, it will be remembered, was the new 
contention advanced for the first time before tne 
Aopellate Assistant Commissioner, but there is no 
trace or hint of it in the appellate order of the 
Tribunal. As far as can be seen from that order, 
the contest before the Tribunal was as to whe¬ 
ther the policies had or had not. in them an ele¬ 
ment of life insurance. Thai contest might well 
arise on and out of the Income-tax Officer s order, 
but why the parties engaged in it before the Tri¬ 
bunal and why the order of the Assistant Com¬ 
missioner, holding that the company's policies 
were life insurance policies, were totally ignored 
both by the Tribunal and the parties, is by no 
means clear. Be that as it may, the extreme 
contention of Mr. Mitra is clearly not within the 
question referred, lor the alternatives contemplat¬ 
ed by it do not cover a case of the company not 
doing any annuity business at all. In any event, 
I am of opinion that neither of the contentions 
of Mr. Mitra is tenable and the view taken by the 
Tribunal, though somewhat curiously expressed, 
is correct. 

(20) The object of Mr. Mitra's contentions was 
clear. If he could establish that the business of 
the company was not annuity but ordinary life 
insurance business, cither wholly or in part, then 
to the extent he succeeded in his contention, no 
profits would be liable to be included in the com¬ 
putation of 'gross external incomings' under the 
head 'profits on the sale or the granting of annui¬ 
ties 1 . The contention, it must be noticed, was 
not that the contracts evidenced by the policies 
were not life insurance contracts: the only con¬ 
tention was that, although life insurance contracts 
of annuities. I am entirely unable to see how 
they were not, at least in the case of the first 
three classes of policies, contracts for the payment 
of annuities. I am entirely unable to see how 
that contention could be sustained. An ordinary 
contract of life insurance is one 

"under which the insurers undertake to pay a 
specified sum of money upon the death of a 
x particular person in consideration of a premium 
which is to be paid during the continuance of 
the life insured". 


I am ignoring the variations that can be four 
in the stipulation for the payment of a premiu 
and also the various other ways in which tl 
right to payment may depend on the duration < 
a life. But the common feature is that the sui 
insured is a specified sum. In the case of tl 
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payments of an annuity. — 'Bebb v. Bunny'. 
(1854) 1 K. B. & J. 216: ‘In re Cooper: Cooper 
v. Cooper*. (1017) 88 L. J. Ch. 105; — ‘In Re Janes 
Settlement; Wasmouth v. Jones', (1918; 2 Ch. 54. 

II is thus clear that the payments stipulated 
for under the A. B and C policies are payments 
of annuities and if life insurance business includes 
-annuity business, that is to say, the business ol 
effecting contracts of insurance for the granting 
of annuities on human life", as under the defini¬ 
tion it does, annuity business contemplated by the 
definition can only be business of the kind re¬ 
presented by those policies. The business done 
by the assessee company under the A, B and C 
policies is therefore the specific variety of life 
insurance business defined by the Act as annuity 
business and not life insurance business of the 
ordinary kind. The case of the D policies was 
hardly argued. Under them, the subscriber se¬ 
cures for himself a monthly pension commencing 
from a selected age and lasting upto the end of 
his life and there can be no doubt that what he 
secures is a life annuity commencing from the 
selected age. It need hardly be pointed out that 
(he subsidiary provisions contained in all the po¬ 
licies as to the refund of the premium in certain 
circumstances or the payment of certain minimum 
or additional benefits do not affect the fundamen¬ 
tal character of the contracts which are. con¬ 
tracts for the payment of annuities. Since the 
company does no business other than the business 
of issuing the four kinds of policies mentioned 
above, it foliows that its business is wholly a busi¬ 
ness of granting annuities on human life and no 
part of its business is ordinary life insurance busi¬ 
ness. The answer to the first question must ac¬ 
cordingly be to the above effect, though, as I have 
pointed out, the question does not strictly arise 
out of the Tribunal's order. 


( 21 ) I may now pass on the second and the 
principal question. That question which, again, 
is not very accurately expressed, is whether in de¬ 
termining the profits of the company's business 
for the preceding year under Rule 2 (a), the In¬ 
come-tax Officer was justified in adooting and ad¬ 
justing the estimated profits under‘the actuarial 
valuation instead of himself making calculations 
from receipts and disbursements. I hope I shall 
be doing no injustice to Mr. Mitra if I point out 
that his argument on the second question was 
not always on the same basis and was not consis¬ 
tent. On the one hand, he contended that the 
profits of a business of granting annuities on 
human life could be ascertained without reference 
to the actuarial valuation as, according to him 
was done in the case of — 'Gresham Life Assu¬ 
rance Society v. Styles', (1892) A. C. 309. On the 
other hand, he admitted that the profits of such 
a business, like the profits of all other kinds of 
Jne insurance business, could only be ascertained 
'oy actuarial calculations, but his contention was 
that such profits were not at all liable to be in¬ 
cluded in 'gross external incomings*. 

( 22 ) I may point out at once that the second 
contention raised a point which is entirely foreign 
U) the question referred. The question does not 
contemplate that in computing the ‘gross exter¬ 
nal incomings’ of the preceding year for the pur- 
poses of Rule 2 (a), nothing might have to be in¬ 
cluded under the head "profits on the sale or the 
granting of annuities", but only asks whether 
given that the profits of the annuity business were 
to be computed and included, the method of com¬ 
putation followed by the Income-tax Officer was 
correct. But since Mr. Mitra raised the point, 

deal i W P 1 lt . s ! lortl y* His argument was 
that the words ‘annuities in the definition of gross 
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external incomings’ meant not iife insurance an¬ 
nuities, but annuities certain. According to him, the 
definition contcmpiaiea a case wnere a liie insu¬ 
rance company, wane carrying on life insurance 
business, aiso earned on a business of granting or 
sening annuities certain cc it was only in such 
cases that the pronts of the subsidiary business of 
granting annuities certain were to be included in 
me ’gross external incomings* under the head ‘pro¬ 
fits on the saie or tne granting of annuities’. The 
computation of the profits of such an annuity 
busmess would require no actuarial valuation and 
it was contended that since such construction of 
the definition would avoid the overlapping bet¬ 
ween Rr. 2 ta> and 2 (b>, it ought to be adopted 
as the practically feasible construction. In my 
opinion, this contention is plainly untenable. Rules 
1 to 5 of the Schedule contain provisions for the 
computation of the profits of not life insurance 
companies, but life insurance business. No busi¬ 
ness which is not life insurance business is ger¬ 
mane to those Rules of the Schedule, although 
such business may be carried on by a life insu¬ 
rance company. ‘Life insurance business’, ac¬ 
cording to its definition given in the Insurance 
Act which the Schedule adopts, includes the busi¬ 
ness of ‘granting annuities on human life’. 

Mr. Mitra himself pointed out, by reference to 
the language used in — ‘Gresham's case*, (1892) 
A. C. 309, that in the case ot a business in in¬ 
surance annuities, ‘sale* and ‘granting* was sy- 
nonvmous and so the use of the word ’sale' does 
not point to the annuities contemplated by Rule 
5 (ii) being annuities certain. There can thus 
be no doubt that, since Rr. 1 to 5 of the Schedule 
are concerned only with life insurance business, 
the annuities contemplated by Rule 5 (ii) can only 
be annuities on human life such as are included 
in the definition of ‘life insurance business’ and 
such as the assessee company grants or sells. The 
Forms relating to life insurance business contain¬ 
ed in the First. Third and Fourth Schedules to 
the Insurance Act all treat such business in two 
parts, viz., ordinary life insurance and annuities, 
and the same structure of a life insurance busi¬ 
ness is clearly contemplated by Rule 5 (ii) of the 
Schedule. 

(23) If then, in determining the profits under 
Rule 2 (a) and computing for that purpose the 
‘gross external incomings’ of the preceding year, 
the profits of the annuity business had to be in¬ 
cluded, the next question is how, in the facts of 
the present case, thdse profits could be ascertain¬ 
ed or rather, since the profits from the annuity 
business were the whole profits of the company, 
how Rule 2 (a) could be applied to those profits. 
As the Appellate Assistant Commissioner has poin¬ 
ted out, the company submitted no Profit and 
Loss Accounts for the relevant preceding years. 
Nor had there been any yearly actuarial valua¬ 
tion which might give the actual surplus for each 
year. In the absence of such materials, the In¬ 
come-tax Ollicer adopted the average annual sur¬ 
plus, determined according to the last triennial 
valuation, as representing the gross external in¬ 
comings, less management expenses and did not 
take anv figures either of incomings or of ex¬ 
penses, item by item. The Tribunal has con¬ 
demned that method, with some severity of lan¬ 
guage, as not in accordance with Rule 2 (a) ana 
has directed the Income-tax Officer to make a 
fresh computation “by following to the letter of 
the law” the provisions contained in the Rule 
and without reference to the actuarial valuation 
report. It has not said how* that could be done. 

(24) Since the objection is that Rule 2 (a) was 
not correctly applied and the direction of the Tri¬ 
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bunal is that its provisions are to be followed "to 

the letter of the law’’ I may now examine in greater 

detail what the Rule directs k what the Income-tax 
Oilicer has done. Under the Rule, he had first 
to compute lor each year ‘the gross external in¬ 
comings' of the preceding year, as defined in P v . 

5 (id, and then deduct therefrom the 'manage¬ 
ment expenses’ of that year, as defined in Rule 
5 (iii). In carrying out the lirst part of his task, 
he had to take in (i) interest and dividends (but 
not those on the annuity fund», (ii) fees, (iii) fines, 
(iv) incomings lrom all other sources (but not pre- 
nnums received lrom policy-holders), (v) profits on 
the sale or the granting of annuities and (vi) pro¬ 
fits from reversions. The complaint against the 
Income-tax Officer is that he did not take the 
incomings under the several heads, item by item, 
but confined himself to the total profits of the 
annuity business and that for those profits, he 
adopted the annual average of the actuarial sur¬ 
plus. I shall take the two parts of the criticism 
separately. As regards the first part, in a case 
where apart from annuity business, the company 
also does life insurance business of the ordinary 
kind, it may be possible to apply Rule 2 (a) “to 
the letter of the law’’ and proceed by way of tak¬ 
ing some incoming under each head, for while 
the incomings of the annuity business will go in¬ 
to the profits of that business, to be taken in as a 
whole under item (v) above, there will still be the 
incomings of the general business and therefore 
something to take in under items (i) to (iv) and 
(vi) provided there are receipts under those heads. 

But where, as in the present case, the only busi¬ 
ness done is annuity business and the profits of 
that business are to be taken as a whole under 
item (v) above, such profits will necessarily cover 
all the incomings of the business and there 
can be nothing to be included again under the 
remaining heads. The management expenses 
will also be covered, for the profits could be arriv¬ 
ed at only after deducting the expenses, and there¬ 
fore there can be no expenses to be deducted 
again. To put it shortly, under Rule 2 (a) the 
profits of the whole life insurance business of a 
company are equal to gross external incomings, 
(including profits of the annuity business, if any)' 
‘minus' management expenses. It is obvious that 
where annuity business is the only business done, 
the profits of that business are all the profits 
and once they are taken in, there can be nothing 
else to add or subtract under the formula contain¬ 
ed in the Rule. I am accordingly of opinion that 
in confining himself to the profits of the an¬ 
nuity business and performing no other operation 
under Rule 5 (ii) or Rule 5 (iii), the Income-tax 
Officer did not contravene Rule 2 (a), but followed 
the only course possible in the peculiar facts of 
the cas$. Of the several component items of 
‘gross external incomings’, he had to take in the 
present case only what I have put under V above. 
Mr. Meyer pointed out that, in any event, if the 
Income-tax Officer did not take in anythirfg under 
the remaining heads, his action went in favour 
of the assessee. While that may be a fact, it is 
not relevant to the question as to whether the 
method followed by the, Income-tax Officer was 
correct. 

(25) I may pause here to observe that R. 2(a> 
appears to me to be adapted primarily to a case 
where a company does life insurance business 
of the ordinary kind, but may also be doing 
annuity business in addition. Under the Rule, 
read with R. 5 (ii), profits from annuity business 
are only a part of the total profits of a business 
of life insurance. That, coupled with the specific 
provision that in taking interest and dividends 
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those “on any annuity fund" are to be excluded — 
which must mean ‘interest and dividends on an 
annuity fund, if any clearly suggested that the 
business contemplated in tne main is a business 
of ordinary life insurance, but there may be an 
annuity business as well. It is to be noticed further 
that the profits of an annuity business are not 
only treated separately as a distinct item, but 
also differently. While R. 2<a>. read with Rr.5(ii) 
& 5 (iii>, purports to prescribe an investment in¬ 
come minus expenses method of computing the 
profits of a life insurance business, it at the same 
rime lays down that one of the items to be included 
on the receipt side is profits from the sale or the 
granting of the annuities, taken as a whole. 

The method of taking the individual items of 
certain kinds of receipt and deducting the 
expenses, as defined in R. 5(iii>, lrom the sum- 
total which is generally directed by the Rule, is 
not applied to annuity business but, on the other 
hand, the direction with regard to such business 
is to take the resultant profits in a lump. Such 
profits, it will be noticed, will include the 
premiums received on the annuity policies, 
although under the general rule, premiums 
received from policy-holders are to be ex¬ 
cluded. But the main point is that where, as 
in the present case, the omy business done is 
annuity business and the whole profits of the 
business are to be taken in under the clear direc¬ 
tions of R. 5(ii), such profits will necessarily 
represent the balance of ail incomings left after 
deduction of all expenses and it is impossible to 
see what else will remain to be done under R. 
2(a), read with Rr. 5(ii), and 5(iii), except perhaps 
making some further adjustments on facts pecu¬ 
liar to the year of assessment. 


At first sight, it might seem that ‘profits on 
the sale or the granting of annuities* means only 
the profits arising solely from the sale of annui¬ 
ties, i.e. the excess of the present value of the 
premia receivable over the present value of the 
liabilities under the policies, but apart from the 
fact that there can never be any such excess in 
a life insurance business, there being always a 
net actuarial liability, such cannot be the mean¬ 
ing of the phrase. If it had been so, there could 
be no reason why under the first and the second 
heads of ‘gross external incomings interest and 
dividends on the annuity fund should have been 
excluded. They are excluded obviously for the 
reason that they would be included in the profits 
of the annuity business; otherwise, they would 
*“£2* al . t °Sether. 'Profits on the granting of 
annuities must therefore mean, as it means under 
we cwresjHmding provision of the English law, 
profits from the whole administration of the 
522251 fu °d a nd therefore a case where annuity 
the onJ y business done, there is no 
SSP* bIS® remaln ing items in R. 2(a) read 
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nrea^tl^ 1 » R ' the Le & lslatu re had at all 

a C f Se where a Ufe insurance 
, ml 8 ht do only annuity business, but 

b?aDDiied h«t e ,t n ° ex “ p '“ on - the Rule must 
ue applied as best it can be done 

vSZlE** STff && R to "The 

of,£ e pro f i “ wr the M 

* urplus “ ascertained from the 
Put H Va ^ ati °, n . ? r ’ 88 the Tribunal has 

th, L a *T d “ to be entirely guided by 
the Mtwariai valuation, which helps to determine 

points 'vl 7 er 2( v ) 'iL The criticism involves two 
S2“Si Jfe, P w ^ e tber the Income-tax Officer 
was justified in referring to the actuarial valua- 
1958 Cal./89 & 40 


tion report at all and (ii) whether he was justified 
in making use of it in the way ne did. As regards 
the first point, the Tribunal has heid tnat in 
applying R. 2(a), reierence to tne actuarial valua¬ 
tion report is permissible and it has directed the 
Income-tax Omcer to make a iresh computation 
-without resorting to" tne report. Tnere can be 
no douot tnat tne view taken by the Tribunal 
is wrong. A business of granting annuities on 
human life is liie insurance business anu it is 
now a matter oi elementary know*eage tnat the 
profits of such a business cannot be ascertained 
m the ordinary way: — 'Commr. of income-tax, 
Bengal v. Himalaya Assurance Co., Ltd.*, 43 Cal 
WN 926 at p. 932 (PC), per Lord Romer; ana that 
they can be ascertained omy by an actuarial 
valuation: — ‘Scottish Union and National 
Insurance Co. v. Smiles’, (1889) 2 Tax Cas 551; 
— ‘Liverpool London and Giobe Insurance Co. v. 
Bennet\ (1913) A. C. 610 at p. 617. The obvious 
reason is that the amount of the premia receiva¬ 
ble and the sums payable under the policies issued 
must necessarily vary with the incidence of 
mortality among the insured and therefore any¬ 
thing iike profits can be ascertained only by 
intricate actuarial calculations of the present 
value of the permia receivable under the poli¬ 
cies and that of the liabilities thereunder on the 
basis of mortality expectations. The difference 
between the two is the ‘net actuarial liability* 
which is an indispensable item in the computa¬ 
tion of the profits of a life insurance business. 
An ordinary Revenue Account of a life insurance 
business would not disclose the profit or loss of 
the business at all, because it does not incorporate 
the net actuarial liability. A reference to the 
valuation report is therefore indispensable and as 
this was ultimately admitted by Mr. Mitra, I need 
not pursue the point further. 

(27) As regards the second point, it was con- 
tended by Mr. Mitra that if the actuarial surplus 
was adopted for the purpose of R. 2(a), "the pri- 
mary requirement" of that Rule that the method 
to be followed under it was to be different from 
tha.t prescribed by R. 2(b) and that under the 

™,.M° n ; y exte P a1 ’. ^comings were to be taken, 
^ouldat once be violated. He contended further 

rofiAn consequence to which appli- 

th Art h,,t he ? u e led - there was a lacuna in 
K Ut such . consequence ought not to be held 

thp h Arf ocTt u J tended - We are, however, to take 
the Act as it stands and I have already pointed 

cav 1 Sher R ’ fh (a> *? extremel y ill-adapted to a 
case where the only business done is annuitv 

to S tflk.hv I )h ShaU f Pre - e ! ltly deal with the objection 
takmg the actuarial surplus, but may first dp»l 

w. h the objection as to over appirS Vow 5 to 

noteworthy that R. 2(a) does not dirfet thft with 

the profits of an annuity ££ 2? 

! tn hl h wi° computation prescribed by theRute 

dire^lu&His 

they'are mJhiaril C0 “™**«£$$$& 
ar ® £J? in8rll y susceptible & if that process is 

ssaariw « siHH 

that l a w, the Crown has an option of assessing 

Broadly 


UUU - 

speaking, the first method corresponds to R. 2(D) 
and tne second metnod to R- 2(a). Wnen a com¬ 
pany is assessed according to the second method, 
it is entitled to ciaim retund of tax on an amount 
equal to the expenses of management, but irom 
such expenses must oe deducted lines, fees, income 
from untaxed sources, profits lrom reversions 
(Income-tax Act, 1918. S. 33ilKb. ) and proms 
arising from tne granting of annuities of human 
lite ir'-nance Act, 1923, S. 16 (1) >• T.ie piocess 
under uie English law is thus the converse of 
that under tne Indian Act, for, whereas under 
the Incuan Law deductions are made when com¬ 
puting the assessable income, under the English 
law, tax is first suffered on the gross income and 
a refund of tax on the amount of the allowable 
deductions is then granted. But what is ‘niportan. 
to notice is that for the purposes of the deduction 
the prolits of the annuity business are to be 
computed in accordance with the Rules °| Case 
I of Sch. D (Finance Act, 1923 S. 16(2) ). It will 
thus appear that while the computation m one 
case is on the balance of profit basis, correspon¬ 
ds to R. 2(b) and in the other case on the 
investment income 'minus' expenses basis, cor¬ 
responding to R. 2 (a), still, the computation of 
the P profits of the annuity business even for the 
purposes of the second case is to be on balance 
of profit basis. I am referring to the English law 
only for an analogy and for pointing out. that the 
orecise overlapoing comp.ained of occur:> under tha 
gSS as well and that there is nothing inherently 
shocking in such overlapping. 

(28) Mr. Mitra referred repeate^y to the case 
of — ‘Gresham Life Assurance Society v. Styles, 
(1892) AC 309, and contended that that case was 
illustrative of the correct method °f computation 
applicable in the present case for the purposes 
of R 2(a). I am entirely unable to see what rele¬ 
vancy the case cited has to the question before 
us. All that it decided was that in computing its 

assessable income under Case I . Sch ' P' Jfance 
the balance of profits & gains basis, an insurance 

company was entitled to deduct as ex P^ ses 
amounts of the annuity payments made^ The 
whole question in the case was whether 
annuities were payable 'out of the -profits and 
gains', deduction of which was forbidden under R 
4 applicable to Cases I and II, now R. 3 (b). or 
whether they were expenses incurred in earning 
the profits and therefore deductible jn arnvtag 
at the profits and gains. Their Lordships held 
that in the case of an insurance company dealing 
in annuity policies, the annuities paid were the 
cost of procuring the policy contracts m which 
the comany traded and therefore the 
were expenses laid out for the purpose of earning 
Se profits & not application of profits after the 
same P had been earned The annuities were accor- 
dingly held to be not 'payable out of the profitsj. 
gains' and the payments were held to be deduc¬ 
tible. I cannot see how the case affords any 
guidance in deciding in what manner the profits 
of an insurance company, doing only annuity bus 
ness are to be computed under R. 2(a) which 
prescribes an investment income 'minus'expenses 
mpthod or how it discountenances aaoption oi me 

SSl.1 & the tatjjace. JoMgW 

in the case cited was doing both ordinary insur 
ance and annuity business and the profits com¬ 
puted were the profits of the whole undertaking, 
in the second place, the income was computed on 
the balance of profit basis; and in the jhird^ the 
method adopted in computing the Profits was in 
fact to take the annual average of the actuarial 
Burplus (see p. 310 of the report). As regards the 
actual decision nothing contrary thereto has been 


done in the present case, for it is nobody's conten¬ 
tion that in determining the actuarial surplus, the 
annuity claims paid were not deducted. 

(29) I have aiready pointed out tnat the profits 
of an annuity business unaer R. 2(a) are to be 
ascertained by the particular method of commer¬ 
cial accounting ol which such profits are suscepti¬ 
ble but that reference to tne actuarial valuation 
can in no case be avoided. Yet, although such 
reference is required and the net actuarial liability 
on the reie -a-it dates must always be taken into 
account, adoption of the annual average of the 
actuarial su.p.i.s will not always be necessary. 
Three kinds of cases are possible, viz., (i) where 
a company does both annuity business and insur¬ 
ance business of the ordinary kind, but maintains 
a common fund and a combined Revenue Ac¬ 
count; (ill where a company does business of both, 
kinds, but maintains a separate Annuity Fund and 
a separate Revenue Account for the annuity busi¬ 
ness; and (iii» where the company does annuity 
business only. We are concerned here only with the 
third case. In none of the cases, however, can 
the profits of the annuity business for any parti¬ 
cular period be ascertained without taking into 
account the net actuarial liability at the begin¬ 
ning of the period and at the end. That liability 
can be found only from the actuarial valuation 
report. Under R 2(a). the period for which the 
profits are to be ascertained is the preceding year. 
If there be a yearly actuarial valuation, the figures 
of the net actuarial liability at the beginning and 
at the end of the year will be availab’e and, in 
such a case, the Revenue Account and the Actua¬ 
rial Valuation Balance Sheet can be combined in¬ 
to a Profit and Loss Account for the year, showing, 
on the one s:d* —broad y speaking— the annuity 
claims paid, the expenses of management and the 
net actuarial liability under the policies as at the 
end of the vear and. on the other side, the pro¬ 
fits brought forward, the premia received, the in¬ 
vestment income and the net actuarial habi ity 
at the beginning. Such an account will show the 
surplus, if any. as at the end of the year- and 
if where there is a surplus, the profits brought 
forward from the previous year are deducted from 
it, the profits for the year concerned will emerge. 

In the first of the three cases mentioned above, 
a pro forma Revenue Account for the annuity 
business will first have to be constructed by ap¬ 
propriate apportionments, but there will be no 
question in any of the cases of taking the annual 
average of the actuarial surplus. Indeed, there 
being "an annual valuation, there will be no ques¬ 
tion of any average at all. But where there is ^ 
annual but only a triennial or nuinauenn al valua- 
tion. figures for the net actuarial liability at tne 
beginning and at the end of the year will not 
be available and coasenuently it will not be pos 
sible to draw up a Profit and Loss Account 
the kind mentioned above, nor to apply the pro¬ 
cess of computation indicated. The 0 ^inan^ a^ 
nual Revenue Account or even the Profit and Los* 
Account, prescribed by S 11 Instirance Act. wiU 
be of no help, since they do not take note of the 
net actuarial liability on po’lcies still current 'ine 
latter can be ascertained only from the document 
prescribed bv S. 13. rend with Sch 4. Part IL 
particularly the Summary and valuation and tne 
valuation Balance Sheet, buti they will give toe 
figures for the beginning and the end of ^e parti 
cular year only when there is a yearly 
valuation. Where there is no such valuation and 
no Profit and Loss Account of the kind menttoMl 
or of any kind has been submitted by the 
company, it is not possible for the ^come-tax 
Officer to make any computations himself o 



‘ profits of the particular years with which he is 

* concerned and he must necessarily fall back on 
the computation made by the Actuary for the 
last valuation period and take the annual average 

• of the surp.us found by him, as representing the 
profits of each of the years. In the present case, 
there was no annual actuarial valuation and as 
the Appellate Assistant Commissioner has pointed 
out, no Profit and Loss Account cf any kind lor 
the relevant preceding years was submitted by the 
•company at a»l. In those circumstances, the In¬ 
come-tax Oilicer, in nn opinion, nati no alternative 
to adopting the annual average 01 the actuarial 
surplus as representing the basic profits lor each 
of the years. The direction of the Tribunal to 

v make a computation in some difierent manner by, 
as it says, following the provisions of R. 2<a> "to 
the letter of the law" and without reference to 
the actuarial valuation report is not a practicable 
one and the Tribunal has not said, nor was it 
pointed to us, how it could be carried out. 

(30> In my opinion, when the only business 
done by an insurance company is to issue annuity 
policies dependent on human life, the Income-tax 
Officer, in computing the profits of the business 
under R. 2(a) of the. Schedule to the Income-tax 
Act, has to take for ‘gross, external incomings' 
only the 'profits on the sa.e or granting of annui¬ 
ties’ out of the items included in the definition 
of the former term and in computing such profits, 
he must needs proceed on the basis of the last 
actuarial valuation. Further, where there is no 
yearly valuation and no Profit and Loss Account 
based thereon or any Profit and Loss Account 
relating to the relevant year, the Income-tax 
Officer must needs proceed on the basis of the 
annual average of the surplus disclosed by the 
last valuation and make such further adjustments 
as may be required by the special facts of the 
case before him. That was what the Income-tax 
Officer did in the present case and. i n my opinion 
Uie method followed by him was, in the circum¬ 
stances of the case, correct. 

** to the adjustments made 

e r d of bCf0 H e and none te covered by the 
question referred. The question only asks whether 

thP ° mcer was J ustified in following 

1M ““ i * "Othoi 

„P 2> * n result, the answers to the questions 
referred should, in my opinion, be as follows: 

Question i; The question does not strictlv arise 

£ f th^ TribUna, ' s order - but ^e answer !s 

wholly* hi K he , Compan y consisted 

wnoiiy in life insurance business in tho form n r 

granting annuities on human life 

Question 2: Yes. 

— 

2 r„ ho & vsTSf s 
iff l ffirs 

r the pihot-readtag betoyK Sj5'® d “ Cy 01 
of the Paper Book is Um ? T st ; every page 
whole sentences been Not only have 

’ we snaU fee l compelled to decline to 


hear the Reference till a proper Paper Book is 
prepared and filed. 

(34) The Commissioner of Income-tax will have 
the costs ol the Keierence. 

(35) S. R. DAS GUPTA J.: I agree. 

B/R.G.D. Answer accordingly. 
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Tam Bala Roy, Appellant v. The State. 

Criminal Appeal i\o. 9b of 1952, D/- 16-7- 
19o2, 

Evidence Act (1872), Ss. 73, 18 — Proof by 
comparison — Identity of accused's Signature 
— Admitted Signature. 

too oi*e in u ciiinitial trial can admit 
anything on behalf of an accused person 
except the accused himself or lieisell lf 
signatures are to be taken as admitted 
signatures they must be admitted by the 
accused himself or such signatures must 
bc P ro ved. (Para If 

Anno: Evi. Act, S. 73, N. 2; S. 18 N. 5a. 

Chiniaharan Roy, for Appellant; Amaresh 
Chandra Roy, for the State. * 5n 

JUDGMENT : 'Inis is an appeal against the 

E°s n em ‘ iV 1 ,hc ap,>c,la “ l S. J Of tne 

Essemiui Suppues Act. 1946. lor contravention 

°! 110 Lalcuua Inuustiial Area Kuuo.i- 
ng Regu^anon 1943. by a P.eskL.uv ,vKs- 

hne ?/ i Lalcutta ;,nd «entence ol Ks '»ju/- as 

sets' of 1 ration 0 ■ 1 lh * acci !?- J P««scw e a t.vo 
ann.h f c«ucis—one in BudJun Street and 

an ° ll }f„ r taKen from North Bairacpore. Kea.ly 

the two sets of cards did not belong to tne 

accused as the head of tne family. The accused 

oireet. Calcutta, were issued m tne name of 

snow 

JK gg a. BorS 

s 

compared some admits ci ?2 d . he says tnai he 
cused with those in thp d rf SIgnatUres of the ac ' 
ration cards alleged t?havS^2f nt *- nan ? ely - the 
The learned Magistrate , V s,gn j. d l,v 
sidency Magistrate of Cah.it? stipe " diar y P« 

fast .hi, nfueh S elemental-,? ITS , kn »» ‘ 
m a criminal trial can admit L fiu- thal no 011 
of an accued person y hlng on behal 

or herself. If signatur^ nr the . accused himsel 

as admitted siSrefth^ g0,ng ‘° be fa ^ 
by the accused 8 himself 1? £ lu *' be admi, te 
be proved Mr Rov annl S - Uch Sl snatures mils 

State could Tot find S T 8 $ behalf of th 

record to show that «v,2 Ut anyth,n S from th 
signatures with which ad ! Tlittecl thes 

to have been made hv !tf u C0m . paris0n is sat. 


Magistrate's finding is based absolutely on no 
legal evidence. 

(3) The appeal is. therefore, allowed and the 
conviction and sentence are set aside. The fine, 
if paid, is to be refunded. 

B/M.K.S. Appeal allowed. 


AIR 1953 CALCUTTA 308 (Vol. 40, C. N. 105) 

CHUNDER J. 

Yusuf Cossim, Complainant-Petitioner v. 
Maya Rani Sen Gupta and another, Accused 
Opposite Party. 

Criminal Revn. No. 1275 of 1952, D/- 22-12- 
1952. 

(a) Rehabilitation of Displaced Persons and 
Eviction of Persons in Unauthorised Occupation 
of Land Act (16 of 1951), Ss. 3 and 4 — Scope 
— (Criminal P. C. (1898), S. 522). 

Neither section affects jurisdiction of Magis¬ 
trate to order restoration of possession under 
S. 522, Criminal P. C. by displaced persons, 
who took possession of land committing offences 
under Ss. 143, 448 and 453, Penal Code and has 
been convicted. (Paras 1, 2) 

Anno: Cr. P. C., S. 522 N. 1. 

(b) Criminal P. C. (1898), S. 522 — Powers 
of Court of appeal or revision — Time limit 
fixed in Cl. (1) does not apply and Court can 
order restoration even after one month from 
conviction: AIR 1947 Cal 390, Dissent. 

(Para 3) 

Anno: Cr. P. C., S. 522 N. 10. 

(c) Criminal P. C. (1898), S. 522 — Scope. 

Order under section is discretionary — Like¬ 
lihood of conflict of authority and decision 
ar i s : n g _ D rretion sh uld be u“el av tiding 
conflict — Appeal under S. 6, Rehabilitation 
of Displaced Persons and Eviction of Persons in 
Unauthorised Occupation of Land Act (16 of 
1951) pending — Restoration of possession 
should be directed so as to give effect to order 
in that appeal. If appellate order directs alter¬ 
nate accommodation to be given restoration of 
possession will be after such accommodation has 
been given by State Government and otherwise 
after that order is passed. (Paras 4, 5) 

Anno: Cri P. C., S. 522 N. 1. 

Ajit Kumar Dutt, for Petitioner; N. R. Bis¬ 
was and Amal Kumar Basu, for Opposite Party. 

REFERENCE. /Para 

(’47) AIR 1947 Cal 390: (48 Cri LJ 908) 3 

ORDER: This Rule was issued at the instance 
of the complainant in connection with an order 
under S. 522, Criminal P. C. The facts briefly 
are that the complainant was the owner of a 
house which was broken into by refugees who 
took possession of the same committing offences 
under Ss. 143. 448 and 453. Penal Code attended, 
as has been found by the learned Magistrate, with 
criminal force, show of force and criminal intimi¬ 
dation. The opposite parties in the present appli¬ 
cation are two ladies Maya Rani Sen Gupta and 
Bimala Sanyal. The complainant is one Yusuf Cos¬ 
sim Ariff. The opposite parties along with others 
were convicted by the learned Magistrate and sen¬ 
tenced to pay fines. The matter came up to this 
Court in revision after an appeal had been filed. 
This Court upheld the conviction. The landlord 
after the conviction of the opposite parties had 
prayed to the learned Magistrate for restoration 
of possession by ousting the two opposite parties. 
(There is no question and there can be no ques¬ 


tion that the learned Magistrate had compietei 
jurisdiction under S. 522 Criminal P. C. to restorel 
the complainant petitioner into possession. 

(2) It has been urged by Mr. Biswas on behalf 
of Maya Rani Sen Gupta that the complainant 
petitioner having gone to the competent authority 
under S. 3 of West Bengal Act 16 of 1951 and the 
competent authority having passed an order for 
eviction of Maya Rani Sen Gupta when the State 
Government had provided her with alternative 
accommodation as mentioned in S. 4 and the 
matter now having been taken up to the Appellate 
Tribunal by the complainant petitioner the learn¬ 
ed Magistrate had no jurisdiction to pass an order 
under S. 522 Criminal P. C. As far as the ques¬ 
tion of jurisdiction is concerned, neither S. 3 nor 
S. 4 of West Bengal Act 16 of 1951 has purported 
to interfere with the provisions of any other legis¬ 
lation. The sections are not that these provisions 
will apply notwithstanding anything contained In 
any other Act for the time being in force. These 
only give a limited jurisdiction to a particular 
authority to pass a particular kind of order and 
also an appeal against such an order provided as¬ 
sistance is sought by the owner of any land who 
had been dispossessed by unauthorised occupation. 
Therefore as far as the question of jurisdiction 
is concerned the learned Magistrate was fully 
competent to pass the order. But competence is 
not the same thing as the question whether the 
power given should be exercised in a particular 
case. I will come to this question later on. 

(3) It appears that the learned Magistrate was 
asked to stay his hands when he was going to 
take action under S. 522 Criminal P. C. on the 
ground that an appeal had been filed. It appears 
that the learned Magistrate instead of passing 
an order of restoration subject to any other order 
or direction by the Appellate Court stayed his 
hands altogether with the result that the limit 
of one month’s time from the date of conviction 
laid down in cl. 1 of S. 522, Crinrnal P. C. expired 
The Appellate Court also did not deal with the 
question of restoration of possession after expiry 
of one month. Under cl. 3 “an order under this 
section may be made by any Court of appeal, 
confirmation, reference or revision”. The Appel¬ 
late Court found that a revisional application had 
been filed in this Court. The ouestion now arises 
whether this Court has got to pass an order with¬ 
in one month. It may be pointed out that in 
order to obviate the legal difficulties the case is 
being heard within one month, of the order finally 
upholding the conviction in revision but the point 
requires elucidation. A previous decision of this 
Court was that the time of one month did no- 
aoplv to apDeal or revision or reference or con¬ 
firmation. It seems that Lodee J. in a decision 
—‘Abdul Mannan v. Taivab Ali\ ATR 1947 Cal 
390 was of the opinion that all the other Courts 
were bound by the time limit fixed in the case 
of a Magistrate. 

As a matter of history it may be pointed out 
that this time limit of one month was first im¬ 
posed bv the amending Act of 1923. and inserted 
in Cl. (U of the section. The power of the appel¬ 
late. revisional and other higher Courts to pass 
the order had been there from the very first in 1 
the Code of Criminal Procedure. It appears to 
me that Lodee J. did not consider the distinction 
between conferring of a power and the time 
limit within which the power is to he exercised. 
Clause 3 merely confers the power on the appellate 
and other hieher Courts to pass an order of^ res¬ 
toration, but the time limit which had been fixed 
by the amending Act subsequently and inserteo 
In Cl. (1) was not extended to the case of tne 
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appellate and other higher courts as the power 
Itself is conferred under cl. 3 without any restric¬ 
tion as to the time within which such power is 
to be exercised by these higher Courts. Indeed 
the power would be meanmgless in many cases 
because the limit of one month fixed is one month 
from the time of conviction. Now hearing of an 
appeal in the majority of cases begins after more 
than one month from the time of conviction. 
Therefore the natural result of reading in cl. 3 
the limitation which is only to be found in cl. 1 
will be to make cl. 3 almost an unusable clause. 
For these reasons I am not in agreement with the 
decision of Lodge J. above referred to and I would 
rather follow the previous decision of this Court 
which applied-the time limit only to the case of 
a Magistrate and not in the case of appellate and 
other higher courts. Clause 3, in my opinion, is 
not subject to the restriction of time mentioned 
in cl. 1. The two clauses must be read separately. 

(4) It has been pointed out by Mr. Biswas that 
the complainant himself had gone under S. 3 of 
West Bengal Act 16 of 1951 for redress and action 
had been taken by that Court as far as Maya 
Rani Sen Gupta is concerned and the matter 
is now pending in an appeal filed by the com¬ 
plainant as owner. The question, therefore, arises 
whether the discretion given under S. 522 should 
be exercised in the present case and if exercised 
in what manner should it be exercised. Section 
522 clearly lays down that the order of restoration 
°may be made” if the Court so thinks fit. It is 
not an order which it is automatically bound in 
every case to pass. In the present case there 
would be likelihood of conflict of authority and 
decision if the discretion is not exercised in such 
a way that the conflict is avoided. Under S. 4 
the competent authority orders eviction when the 
State Government has provided alternative accom¬ 
modation to the person. The Magistrate's order 
under S. 522, Criminal P. C. is without any such 
limitation. 

(5) Therefore in my opinion, the best course 
in the present case will be to order that the com¬ 
plainant is to be restored to possession as far as 
B ! n ™la Sanyai is concerned who has not contest¬ 
ed the Rule and he is to be restored to possession 
as far as Maya Rani Sen Gupta is concerned after 

ap l? eal u ? der s ; 6 has been disposed of and the 

° r n er „ glven effect to - If under the 
appellate order Maya Rani Sen Gupta is directed 

° b n e r V ^ d W . ith “i altema tive accommodation 
be aff?r possesslon ln her case will 

“ iH af “ le H State Govemmen t has provided her 

Ei a i a f ccom ° lodation - If. on the other 

hand, the appellate order sets aside the order of 
toe competent authority, then the learned Magis- 

S oV 522 «!? m restore the complainant 

fmThSifc E r ( u he •Peltate Court order. 

(6) This Rule is thus disposed of. 

B/M-K.s. __Order accordingly. 
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BACHAWAT J. 

In re P. P. De & Co., Applicant. 

Civil Matter No. 576 of 1950, D/- 14-12-1950. 

CoSSi S { 1913 >> Ss - 211 and 216 - 
„ voll intary liquidation — Stay of 
af a SZ r0C / edings against, can be granted 

feraital'&Lrf CO u rse r except in case of Pre- 
Govemri> P nt edlt?r but Union of India or State 

0924)^2 kb 4 i S n n ° l Preferential creditor. 
U9^4) 2 KB 410 and (1942) 1 Ch D 121, Rel. 

n Anno: Companies Act, S. 211 N*™* S. 216 


R. Chowdhuri, for Applicant; A. K. Sen, for 
Union of India; and S. C. Sen, for State of 
West Bengal, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 

(’46) 50 Cal V/N (FR) 10: (AIR 1946 FC 16) 11 
(’15) 27 Ind Cas 685: (AIR 1915 Lah 344) 8 

(’31) AIR 1931 Lah 589: (131 Ind Cas 379) 8 
(1942) 1 Ch D 121: (111 LJ Ch 87) 7 

(1906) 1 KB 134: (75 LJ KB 199) 8 

(1924) 2 KB 410: (9.3 LJ KB 1135) 6 

ORDER: This is an application on the part of 
Messrs. M. L. Mallick and D. N. Das who are the 
liquidators of Messrs. P. P. De & Co. Ltd. for an 
order that all attachment and certificate procee¬ 
dings initiated for realisation of income-tax and 
- sales tax be stayed and for an order setting aside 
the attachment and execution put in force against 
the estate and effects of the company for realisa¬ 
tion of income-tax and sales tax and for other 
reliefs. The company went into voluntary liqui¬ 
dation by a special resolution of the members on 
7-3-1949. 

(2) It appears that the Union of India and the 
State of West Bengal are claiming large sums on 
account of income-tax and sales tax respectively 
and they seek to realise their claim by execution 
and attachment of the properties of the company. 
The notice of motion was served upon the Union 
of India, the Income-tax Officer, Companies Dis¬ 
trict I and the Commercial Tax Officer, Central 
Section, West Bengal. The notice of this applica¬ 
tion was not served upon the State of West Bengal, 
but Mr. Samaren Sen who is instructed by the 
solicitor to the state of West Bengal appeared 
on behalf of the State and waived service of the 
notice of motion and I have proceeded upon the 
footing that the State of West Bengal is adequate¬ 
ly represented in these proceedings. 

(3) The question whether and under what cir¬ 
cumstances the petitioners are entitled to restrain 
the respondents from realizing their claims by 
execution and attachment has been very much 
debated before me. 

(4) The relevant sections of the Indian Com¬ 
panies Act are as follows: — 

Section 211— Subject to the provisions of this 
Act as to preferential payment the property of 
the company shall, on its winding up be applied 
in satisfaction of its liabilities ‘pari passu’ and 
subject to such application shall, unless the 
Articles otherwise provide, be distributed among 
the members according to their rights and in¬ 
terests in the company. 

Section 216(1)— The liquidator or any con¬ 
tributory or creditor may apply to the court 
to determine any question arising in the wind- 
mg up of a company, or to exercise, as respects 
the enforcing of calls, staying of proceedings 

0I L a i! 1 ^i 0 ^I er ma tter, or any of the powers 
which the Court might exercise if the company 
were being wound up by the Court. 

. [ 2) The liquidator or any creditor or contri¬ 
butory may apply for an order setting aside 

?orL attac . hm . ei & dIstress or execution put into 
against the estate or effects by the com¬ 
pany after the commencement of the winding 

Court. If satisfied, that the determl- 
nation of the question or the regular exercise 

nnrf , the order applied for will be just 

? h J2 a, i, may accede wh0 "y or partially 

2 lf thinK m 0n 0n such terms 80(1 conditions 
as R thinks fit or may make such other order 

°“ application as it thinks fit. 
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the estate of the company after the commence¬ 
ment oi the winding up, such execution should 
oe set aside as a matter 01 course in uie absence 
01 special circumstances. On uie other hand, Mr. 
A. fk. Sen ana An. Scinait-n Sen appealing on 
benail oi tne redpanuenu> contenued mat in tne 
case oi a voluntary liquidation un.ess a special 
ca^e is made out. sum stay ougnt nou to De granted. 

to* Ine practice as to stay oi execution proceed¬ 
ings prevanaig in rmgiand is stated in tne foilow- 
ing worus oy Scrutton L. J. in —‘Anglo Baltic 
and Meaeterranean Bank v. Barber & Co.’, (1924) 
2 KB 410 at pp. 417 and 418: — 


‘While tnat action was proceeding, on 8 - 3 - 1921 , 
Buruer & Co went into voluntary liquidation. 
Tne eilect oi that was that by S. 186 oi the 
Companies Act, the assets oi tile company be¬ 
came .divisible equany among the creditors ‘Pan 
• passu' and tne resuit oi tnat statutory provision 
lias oeen that tne powers oi the Court to stay 
tne actions against a company in compulsory 
liquidation have been extended in practice to 
companies in vo.untary liquidation, and *it is 
now the aimost invariable practice* when a 
company is in voluntary liquidation to stay pro¬ 
ceedings in an action against it, because the 
result oi allowing a Judgment creditor to pro¬ 
ceed to execution might be that, instead oi the 
assets being divided among the creditors ‘pari 
passu', tne judgment creditor, by eniorcing his 
judgment, would obtain an advantage over the 
other creditors. * * * .But it is only 

in very special circumstances such as these that 
the Court will depart from its general practice 
or staying execution when the company is in 
voluntary liquidation lor the reason that 
the execution, ii allowed, would necessarily in- 
teriere with the distribution oi the assets ‘oari 
passu'.” 


In that case the Appeal Court stayed execution 
proceedings against the company in voluntary li¬ 
quidation and discharged garnishee order 'nisi'. 

(7) The latest case on this point is —'In re 
Margot By waters Ltd.*, (1942) 1 Ch D 121, at p. 
123, where Simonds J. observed as follows: — 

“Where the liquidation is voluntary it is neces¬ 
sary ior the liquidator to come to the Court 
to have the distress proceeding stayed, and the 
Court will stay them unless there be extraordi¬ 
nary reasons or exceptional circumstances which 
Justify their continuance. • * * It is 

contended on behalf of the Crown that this 
is an assessed tax with regard to which pre¬ 
ference is given by S. 264, Companies Act, 1929, 
and, therefore, this case does not differ irom 
any other case in which the creditor who is not 
entitled to any preference is seeking in a liqui¬ 
dation to enforce otherwise than by proof his 
claim against a debtor.” 

The result of these authorities seem to be that 
except in the case of preferential creditors, the 
Court will as a matter of course and in the ab¬ 
sence of special circumstances stay execution pro¬ 
ceedings against a company in voluntary liquida¬ 
tion because the result of allowing a judgment 
creditor to levy execution would inevitably inter¬ 
fere with the scheme of distribution of the assets 
'pari passu’ amongst the creditors in accordance 
with S. 211, Indian Companies Act. 

(8) Mr. A. K. Sen relied upon the case of — 
‘Liquidators Marwar Bank Ltd. v. Pannalal*, 27 
Ind Cas 685 (Lah) where the question arose as to 
whether an action against a companv in voluntary 
liquidation should be stayed. In that case the 

the Pontiff was disputed by the companv 
and the question arose as to whether the proceed- 
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.i°v establish claim by ordinary action 
should be restrained. Shaaiial J. refused toiS 

piaintm lror ? Preceding with the suit 
lie relied upon the judgment oi -Currie v. Con- 
sondated Kent Collieries Corporation Ltd* (iqm, 

orn f t 134 ; in l v! le latter dement it is poiSS 
out tnat Where the existence of a debt or liability 
is substantially admitted but the exact amount of 
liability was disputed the ordinary practice is to 
restrain the piaintiff irom proceeding with his 
suit but where there was a real dispute as to the 
existence of liability the suit ought not to be 
restrained. It is to be noticed that ‘Curry’s case’ 
and the case reported in 27 Ind Cas 685 (Lah) 
deal with the question of the stay of a suit. None 
. of those cases re.ate to stay of execution proceed¬ 
ings. It is to be observed that there is an essen¬ 
tial distinction between these two types of cases 
In the case of execution proceedings the distribu¬ 
tion of assets is necessarily interiered with if the 
execution is ahowed to proceed whereas in the case 
of an action to establish a claim there is no ques¬ 
tion of interference with the distribution of assets 
and it is prelerable, when the company is in 
voluntary liquidation, to have a disputed claim 
established in Court rather than to have it estab¬ 
lished before the liquidators. This distinction is 
pointed out in the judgment of Tekchand J. in 
—'Buta Singh & Sons Ltd. v. People’s Bank of 
Northern India Ltd.*, AIR 1931 Lah 589, where 
the learned Judge distinguished the earlier case 
reported in 27 Ind Cas 685 (Lah), and restrained 
the execution proceedings. 


(9) The company was assessed for the sum of 
Rs 11658/9/- in respect of income-tax for the year 
1943. It is alleged by the petitioner that in 'fact 
no income-tax is payable for the year. An appeal 
has been filed in respect of that assessment and 
the Appeal is still pending but it is admitted by 
the petitioner that if any moneys are due to the 
Union of India in respect of the 1943 income-tax 
the Union would be entitled to rank as a prefer¬ 
ential creditor inasmuch as the demand notice 
in respect of such tax was served on the company 
before it went into voluntary liquidation. There 
have also been assessments of income-tax in res¬ 
pect of periods subsequent to 1943 and large sums 
of money are claimed by the Union of India to 
be due to it in respect of such assessments. The 
demand notices in respect of such assessments 
were served on the company after it went Into 
voluntary liquidation and the petitioners claim 
that the Union of India is not entitled to the 
preferential payment of income-tax subsequent to 
1943. There is no doubt about the bona Odes of 
this contention of the petitioners having regard 
to S. 230. Indian Companies Act. 

(10) It is alleged on behalf of the petitioners 
that a sum of over Rs. 7000/- has been realised by 
and/or paid to the Union of India. It is also 
alleged that besides this sum other sums have 
also been realised by the Union of India but the 
petitioners are unable to give particulars of such 
realisation. This statement is not categorically 
denied in the arUdavit-in-opposition and I am un¬ 
able to ascertain at present what sum precisely 
have been recovered by the Union of India. It 
is to be observed that the contention of the ap¬ 
plicant is that on a proper assessment no tax 
would be payable to the Union of India in respect 
of the year 1943. I have no doubt that there 
is a serious dispute pending between the Union 
of India and the petitioners as to the amount 
of income-tax payable to the Union of India in 
respect of the year 1943 & the subsequent periods. 
It is impossible to say at the present moment 
what sum of money is due to the Union of India 
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on account of income-tax, and to what extent, 
if at a*l the Union oi Lidi^ is entitled to any 
oreferentiai payment. Tne result is Inal so lar as 
the Union 01 uiaia & concerned, 1 must deal with 
this case on tne looting that me Uinon 01 India 
lias not estaoiiohed us c*aim to rank as preieren- 
tial creditor in itsp^ct oi any deninte sum of 
money. On that Iouimg a aoes not appear to me 
that there are any exceptional circumstances in 
this case wmen ought to entitle tne Union of 
India to proceed v.itn the execution proceedings. 

(ID I have no douot that the Union of India 
and the State oi West Bengal are bound by the 
provisions ot the Indian Companies Act and by 
the scheme of administration of companies in 
liquidation laid down by that Act and are not 
entitled to any preferential rights or treatment 
or to any prerogative save and to the extent ex¬ 
pressly provided lor in that Act. This proposition 
is not and cannot be disputed having regard to 
the judgment of the —Federal Court in Governor 
General in Council v. Shiromani Sugar Mills Ltd.‘, 
50 Cal WN (Fit.) 10. 

(12) It is contended by counsel for the respon¬ 
dents that the declaration of solvency is not an 
honest statement and that the company is realiy 
insolvent. On the other hand, it is contended by 
the petitioner that there has been arbitrary assess¬ 
ment in respect of income-tax and that the real 
amount of income-tax payab.e to the Union oi 
India is much iess than what is demanded by 
the Union of India. It is too early to say what 
would be the result of the pending appeals in 
the income-tax proceedings and, I am not satis¬ 
fied at present that there has been any false state¬ 
ment in the declaration of solvency. 

(13) It is also urged by counsel lor the respon¬ 
dents that there has been a long delay in the 
liquidation proceedings and for the last one year 
and a half practically nothing has been done, but 
on the other hand, it is pointed out by Mr. Chow- 
dhury that there are large number of outstand¬ 
ings to be realised and a number of Jobs have 
to be completed and such completions have been 
undertaken and the Jobs are being completed. I 
do not think that there has been any extraordi¬ 
nary delay in the liquidation proceedings or that 
there are any exceptional facts in so far as the 
Union of India is concerned which ought to en¬ 
title them to continue the execution proceedings. 

(14) With regard to the state of West Bengal 
large sums of money are due to it on account of 
sales tax. In respect of sales tax for the period 
subsequent to December 1945 the demand notices 
m respect of such tax was served upon the com¬ 
pany after it went into voluntary liquidation and 
consequently it is disputed that the State Ls en¬ 
titled to rank as preferential creditor in respect 
of such tax. I will not decide this dispute but 
there is no doubt that this dispute Ls fairly raised 
hy the petitioners. With regard to sales tax for 
the period April 1944 up to December 1945 the 
company was messed at a sum of Rs. 7779/11/6. 
me state of West Bengal has received certain 

in res P ect such tax and on 
mm* th £ P stltionef s it is contended that no 
resnprf th nf n f 4141/9/G is dl »e to the State in 
ffiiber ml Ule Perl0d AprU 1914 t0 

the pur P° se of this application I cannot 

4141% t . ha L a 6Um of more 1111111 Rs- 
tflYfnr 6 k. due to the State in respect of sales 

or tw° r * such period. Demand notice in respect 
went . served on the company before it 

Jt a t liquidation and consequently 

« is admitted by the petitioners that the 
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State of West Bengal is a preferential creditor 
for the sum of Rs. 4141/9/6. Witn regard to tne 
rest of the ciaim of the State o£ west Bengal 
I cannot saieiy assume that it is a preieieniial 
creditor at an. I have, theieiore, no douot that 
the State oi West Bengal should in the absence 
oi any special circumstances be restrained as a 
matter ol course irom realising by execution any 
portion oi its ciaim over and above Rs. 4141/9/b. 
Mr. Cnowdnury contends on the authority oi an 
unreported judgment oi Sinha J. 'in the matter 
oi Suburban Bunk Ltd. 1 that the State oi West 
Bengal ought to be restrained irom realising even 
its preferential claim pending liquidation pro¬ 
ceedings. In the case beiore Sinha J. there was 
a serious dispute between the parties as to whe¬ 
ther Union of India was entitled to be a preieren- 
tial creditor in respect oi this income-tax dues. 
Sinha J. after noting the respective contentions 
oi the parties observed as follows: 

-I do not think that I should decide the question 
now. That question has to be decided at the 
time when the time for distribution arrives. 
Even if the Income-tax authorities are entitled 
to preferential payment, they would have to 
take rateably with preferential creditors in case 
of insuificiency of assets. The question of pri¬ 
ority should be considered in the presence of 
the creditors who are entitled to a share in the 
distribution of assets. Till that time arrives, no 
payment should be made on account of income- 
tax assessed." 

(15) It is to be observed that in the case before 
me the claim of the State of West Bengal to a pre- 
lerential treatment in respect of Rs. 4141/9/6 is 
admitted by petitioners. It is not alleged that 
there are any preferential creditors other than 
the Union of India. The Union of India, however, 
does not desire that the State of West Bengal 
should be restrained from realising its claim. In 
fact Mr. A. K. Sen on behalf of the Union of 
India expressly requested me to allow the State 
of West Bengal to realise its claim by execution. 
I am r.ot prepared to hold that in the case of 
admitted preferential claims as a matter of course 
the preferential creditor ought to be restrained 
from executing this decree. It seems to me that 
ordinarily he ought not to be restrained unless 
there are special circumstances justifying that 
course. It does not appear that there are any 
special circumstances in this case Justifying the 
State of West Bengal from realising by execution 
its admitted preferential claim for Rs. 4141/9/6. 

( 16 ) I will not determine finally the rights of 
the parties nor will I determine to what extent, 
if any, either the State of West Bengal or the 
Union of India is entitled to preferential pay¬ 
ment. That question may be determined at a later 
stage but to the extent the claim of the State of 
West Bengal to a preferential payment, is ad¬ 
mitted, I will not restrain execution proceedings 
unless the amount of such claim is paid into the 
hands of Mr. N. C. Mitra, attorney to the State 
of West Bengal. 

(17) Mr. Chowdhury's client through him has, 
however, given an undertaking to pay Rs. 4141/9/6 
to Mr. N. C. Mitra. attorney for the State of 
West Bengal by Monday next. In the circum- 
stances I am satisfied that it is Just and bene¬ 
ficial that the respondent should be restrained 
from realising by execution the amounts payable 
by the petitioners on account of income-tax and 
sal ^. ta . x - Under S. 216. Indian Companies Act I am 
entitled to impose on the petitioners suitable terms 
and conditions to safeguard the interest of the 
respondents and Mr. Chowdhury does not object 
to such terms being imposed upon the petitioners* 
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(18) There will be, therefore, an order in terms 
of prayers A and C of the petition. The order 
against the State of West Bengal is made on the 
footing of the above undertaking. The respon¬ 
dents are entitled to the costs of and incidental 
to the attachment and execution proceedings. The 
respondents are also entitled to the costs of this 
application. Certified for counsel. Tne costs of 
this application and of the attachment and exe¬ 
cution proceedings will be paid out of the assets 
in the hands of the Liquidator. The point whe¬ 
ther such costs ought to be paid out of the assets 
has not been fully argued and this order should 
not be treated as a precedent. 

The Liquidators have also given an undertaking 
that they will make an inventorv of the assets 
of the Company as best as they can by the 7th 
January and will supply the respondents with 
•copies of such inventory. Thev have also given 
an undertaking that they will forthwith allow the 
respondents or their duly authorised agents to 
initial all the books of account of the company 
and they also will allow the respondents to in¬ 
spect and take copies of such books of account, 
during reasonable hours. Such inspections and 
taking of copies must be completed* by 3-1-1951. 
The Liquidators have also given an undertaking 
not to distribute any of the assets amongst the 
creditors without a fortnight’s notice to the res¬ 
pondents. Liberty is also given to the respondents 
to inspect and take copies of the books of account 
of the company periodically every month upon 
three days notice to the attorney of the petitioner. 
Such inspection may be made and copies may be 
taken by the attorneys or the duly authorised 
agents of the respondents but the inspection and 
the copies must be completed in course of one 
day. The sum of Rs. 4141/9/6 to be paid to Mr. 
N. C. Mitra attorney for the West Bengal will be 
held by him free from all lien subject to further 
orders of the Court. 

B/G.M.J. Order Accordingly. 
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Kalipada Jotedar, Appellant v. Bimal Kumar 
and others. Respondents. 

A. F. A. D. No. 438 of 1948, D/- 21-7-1950. 

(a) Tenancy Laws — Bengal Tenancy Act 
(8 of 1385), Ss. 178 and 191 (as amended in 
1928) — Ellect of S. 191 — Stipulation about 
payment of Chouth. 

In consequence of the amendment of S. 191 
the status of the tenant has been altered 
from that of a raiyat at a fixed rate to that of 
a settled raiyat with a right of occupancy. The 
status of the tenant being that of an occu¬ 
pancy raiyat the stipulation as regards pay¬ 
ment of Chouth in the KabuPyat ceases to be 
enforceable. AIR 1942 Cal 133; AIR 1914 Cal 
617 and 30 Cal 811 (PC), Disting. (Paras 6, 10) 

(b) Tenancy Laws — Bengal Tenancy Act 
(8 of 1885), S. 4 — Raiyat holding at fixed rate 
for limited period. 

A raiyat holding at fixed rate as understood 
by S. 4 is a raiyat who holds at a rent which 
is fixed in perpetuity. As soon as it is recog¬ 
nised that the rent will be fixed not in per¬ 
petuity but for a limited period, the conclusion 
is inescapable that the raiyat is not a raiyat 
holding at fixed rates as defined in S. 4. 

... . (Para 7) 

Abinash Chandra Ghose, for Appellant; 
Bhabesh Chandra Mitter, for Respondents. 
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K. C. DAS GUPTA, J.: The principal question 
in this appeal is whether the tenancy for which 
a kabuliat was executed in 13-7-1920, remained 
after the amendment of S. 191, Eengal Tenancy 
Act in 1928 a raiyati at a fixed 
rent or fixed rate of rent. The kabuW 
was executed by Kara Mandal, pre .' 
decessor-in-interest of the present appellant, in 
favour of the predecessor-in-interest of the plain¬ 
tiffs. There was a clause therein that if there 
was a sale of the land comprised in the kabuliat 
or any part thereof, the lessor would be entitled 
to a quarter of the consideration money and if 
that money was not paid by the purchaser, the 
lessor would be entitled to refuse to recognise 
the purchaser as a tenant and also to take khas 
possession of the land without notice. Nara Man¬ 
dal sold the disputed land to defendant 8 on 13- 
9-1941 for a sum of Rs. 1500/-. It appears that 
thereafter the plaintiffs’ father instituted a suit 
for his share of the chouth and the suit was de¬ 
creed on contest. On 14-12-1943 defendant 8 sold 
the disputed plots to defendants 1 to 6 for Rs. 
6000'-. Shortly thereafter on 24-6-1944, these 
defendants 1 to 6 in their turn sold these 
lands to defendant 7 for Rs. 6500. The plaintiffs 
claim Rs. 1300 as one-fourth of the consideration 
money for these two transactions with interest 
at 10 per cent, per annum. 


(2) Tne defence was that the status of the ten¬ 
ant was that of an occupancy raiyat and not a 
raiyat at fixed rent and the necessary consequ¬ 
ence of that was that the term as regards pay¬ 
ment of chouth was not enforceable in view of 
the provisions of S. 178(1) (g), Bengal Tenancy 
Act, It was further contended that in any case 
defendants 1 to 6 would be liable for the chouth 
with respect to the sale in December 1943, and de¬ 
fendant 7 would be liable for the chouth only as 
regards the sale of June 1944. 

(3) The trial Court rejected the defence conten¬ 
tion and held that the term as regards chouth 
was enforceable. He decreed the suit on contest 
against defendant 7 and ex parte against the 
other defendants for a sum of Rs. 1171/14 but 
ordered that the plaintiffs would recover this sum 
as chouth from defendant 7 and get corresponding 
costs from him. There was no order as regards 
recovery of any sum from defendants 1 to 6. 

(4) On appeal the learned District Judge agreed 
with the trial Court that the term as regards 
chouth was enforceable, his conclusion being that 
the status of the tenant was that of a raiyat 
at fixed rate of rent and not an occupancy raiyat. 
In modification of the decree passed by the trial 
Court, however, he directed defendants 1 to 6 to de¬ 
posit in Court Rs. 562/8 and defendant 7, Rs. 
609/6 within the period fixed in the judgment and 
further ordered that if defendants 1 to 6 failed to 
deposit this amount within the period fixed de¬ 
fendant 7 will have to deposit this amount within 
30 days thereafter. In default of these payments 
it was ordered that the landlord will be entitled 
to khas possession. 

(5) The main contention raised by Mr. Ghose 
on behalf of the appellant is that in view of the 
provisions of section 191, Bengal Tenancy Act 
after the amendment in 1928, the status of the 
tenant is now that of an occupancy raiyat and no 
longer that of a raiyat at a fixed rate of rent. 
Looking at the Kabuliat itself I have no hesi¬ 
tation in holding that the tenancy as then creat¬ 
ed was that of a raiyat at a fixed rate of rent. The 
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nncition however, is that this was in a temporarily perpetuity 1 . As soon as it is recognised that the j 

cettiwi estate Section 191 after the amendment rent wnl be fixed not in perpetuity but lor a li-; 

f®Vqoa is in these words: mited period, tne conclusion is inescapable that i 

* “ thp area comprised in a tenure or hold- the raiyat is not a raiyat holding at fixed rates' 

S i^ sRuate in an e P s?ate and subject to a sub- as defined in section 4 of the Bengal Tenancy Act.* 

sisting permanent settlement and when, ( 8) Mr. Mitter drew our attention to a decision 

(a) land-revenue is for the first time made pay- of this Court by Mukherjea J. in the case of — 

1 able in respect of the land, or *Srikanta Mridna v. Prafuilya Chandra', 74 Cal. 

(b) land-revenue having been previously payable L. J. 139. The lease in that case was created by 

in respect of it, a fresh settlement of land-re- a kabuiiat executed in 1294 and it was decided by 

venue is made the Court that the provisions of section 191, Ben- 

Nothing in this Act or in any lease or contract S al Tenancy Act were applicable. A stipulation 

mflrip after the passing of tlie Bengal Tenancy “ re sards interest was held to be enforceable in 

BflSTiffi Sl?e wtR S Ms ** «.«*«» *»«• «’• Tenancy Act 

tenancy free of rent or at a particular rent, un- because it was heed that proviso u» to sec ion 178 

less in the case of a fresh settlement made un- was applicable to the circumstances oi the case 

der cl. (b) the right so to hold beyond the term and so the provisions of section 78 ill (it had no 


der cl. (b) the right so to hold beyond the term 
of the previous settlement by a Revenue autho¬ 
rity empowered by the Provincial Government 
to make definitely or confirm settlements and 
the Revenue officer may notwithstanding any¬ 
thing in the contract between the parties, by 
order, on the application of the landlord or of 
the tenant, or of his own motion, fix a fair and 
equitable rent for all grades of tenants in accor¬ 
dance with the principles laid down in Ss. (j, 7,8,9, 
27 to 36, 38, 39, 43, 50 to 52 and 180”. 

Provided that, notwithstanding anything con¬ 
tained in sub-section (3) of S. 7 he may divide 
the minimum profit of ten per centum provided 
for in that sub-section among two or more 
grades of tenure-holders if such exists.” 

It is argued by Mr. Ghose that the necessary 
consequence of these provisions is that though the 
rate of rent was by the kabuiiat fixed for perpe¬ 
tuity that fixity ceased to be operative in law. 

(6) Mr. Mitter appearing for the respondents 
has argued that section 191 will have no applica¬ 
tion to this case. According to Mr. Mitter section 
191 can have application only to cases where the 
terms of the tenancy have transgressed some 
rights. I am unable to find any justification in 
principle or authority for limiting the plain words 
of S. 191 in this manner. It seems clear to me that 
so long as a fresh land revenue is not being made, 
the old term of fixed rate of rent will continue 
to be operative. Th e result of section 191, 
Bengal Tenancy Act is that as soon as a fresh 
SE^ment la nd revenue is made nothing in the 
kabuiiat which is executed after the passing of 

^np Tenancy Act should entitle the te- 

nfront* , h0d th l tenancy at the Particular rate 
of rent unless the right so to hold beyond the 

”.™ Previous settlement was recognised at the 
previous settlement by the Revenue authority. 

(7) Mr. Mitter has then argued that in any case 

f res f} settlement is not made, the te- 
fK S? d n * be h f eld law to be a raiyat at a 
Act d TO wJh 1 re H t Section 4, Bengal Tenancy 
nont. hl h m ? nt i ons the different classes of te- 

BL BSE by *" ** — «■» 

holdl ? g . at . fixed rates, which ex- 
pr^ion means raiyats holding either at a rent 

peipetuity erPetUity ° f &t a rate of rent fixed ^ 

( LTK y ^ alyats - that is 40 -»y. raiyats hay. 
them“ Md W * occupancy ^ the land held by 

( l n °h^“ Upan e y raiyats - that * to say, raiyats 
not having such a right of occupancy”. 

holdte,^ o°ff D i )t rfoopise any class of raiyat 
Si* tixed rate for a limited period, a 

nS2K5V t u fl S d rate 85 understood by S. 
4, is a raiyat who holds at a rent which is fixed in 


- - - - — - — ' - — 

application. An argument that the proviso 
should be attached only to sub-section (3) of the 
section was rejected. I am unable to see how 
this is of any assistance to Mr. Mitter for his con¬ 
tention that section 191, Bengal Tenancy Act will 
have no application to the present case. 

(9> Nor can I get any assistance from the other 
decision cited by Mr. Mitter, — 'Mohendra Nath 
v. Syam Lai', 19 Cal. L. J. 308, in which following 
the authority of the Privy Council decision in the 
case of — - Pria Nath Das v. Ramtaran 1 , 30 Cal. 
811 (P. C.) it was held that the effect of the re¬ 
settlement by the Government with the original 
settlement holders was to keep alive the contrac¬ 
tual obligation of the subordinate holders as 
amongst themselves. it is important to notice 
that that was a case in which the lease was of 
a period prior to the Bengal Tenancy Act. 

(10) In my judgment the contention of Mr. 
Ghose that in consequence of the amendment of 
section 191, Bengal Tenancy Act, the status of the 
tenant has been altered from that of a raiyat at a 
fixed rate of rent must prevail. It is not disputed 
that if he is not a raiyat at fixed rate of rent, he 
is certainly a settled raiyat with a right of occu- 
panc y . The next question is whether the status 
of the tenant being that of an occupancy raiyat ' 
the stipulation as regards payment of chouth has 
ceased to be enforceable. Mr. Ghose relied on 

section 178 (D (g), Bengal Tenancy Act under 
which 

“Nothing in any contract between a landlord and 
a tenant made before the passing or after the 

Mg ** * * * shall take away or li- 
mit tne right of an accupancy raiyat to transfer 
his holding or any share or portion thereof hi 
accordance with the provisions of sections 26B 

The question is whether the stipulation as ro- 

MiU?r th Lw 0 that ll ^ lt ^ the right t0 tran ster. Mr. 
th»t it does not limit the right; 

that the right remains but only a condition is 
created for the exercise of the right In mv ludS 
ment the existence of such a condition fn tw 

transfer *“3$ fol the^HiH limlt tho right to 

nnintioT, * concluslo n, therefore, is that this sti 
178 Ben, fl e ft against the Provisions of sectSn 
law. S TenanCy Act ls not enforceable in 

tiff? aJg'SmSn theMoro ' 18 that u,e pl “ ta - 

SSSASi 
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(13) The appellant is entitled to his costs in all 
the courts. 

(14) LAHIRI, J: I agree. 

B./D.H. Appeal allowed. 
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HARRIES C. J. AND SINHA J. 

Messrs. M. K. Ispahani Ltd., Appellant v. 
Commissioner of Excess Profits Tax, Respon¬ 
dent. 

Income-tax Ref. No. 1 of 1950, D/- 10-5-1950. 
Income-tax Act (1922), Ss. 5(2), 5(5) and 
5(7a) — Notification under S. 3(3), Excess 
Profit Tax Act — Income-tax assessment and 
provisional Excess Profits tax assessment com- 
pletecl — Subsequent transfer of case by Com¬ 
missioner under S. 5(5), Income-tax Act to an¬ 
other Income-tax Officer — Transfer held one 
under S. 5(5) and not under S. 5(7-A) — 
Assessment by transferee Officer held valid — 
(Excess Profits Tax Act (1940), Ss. 3(3), 13(1), 
14). 

Section 5(7-A) deals only with the transfer 
of a particular case from one Income-tax 
Officer to another. Under S. 5(5) the Commis¬ 
sioner of Income-tax is given the power to 
transfer a class of cases from one Income-tax 
Officer to another. (Paras 21, 22) 

Anno: Income-tax Act, S. 5 N. 2; Excess Pro¬ 
fits Tax Act, S. 13 N. 1. 

Radha Binode Pal, for Appellant; Dr. S. K. 
Gupm with J. C. Pal, lor the Govt. 

SiNHA, J.: This is a Reierencc under S. 21, 
Excess Profits Tax Act read with S. 66(1), Income- 
tax Act. 

(2) The question referred to is in these terms: 

“Whether on the facts and in the circumstances 

of the case the Appellate Tribunal was right 
in holding that the Excess Profits Tax Officer, 
Central Circle IV, Calcutta, was competent to 
maxe the Excess Profits Tax assessment under 
S. 14(1), Excess Profits Tax Act, 1940, for the 
chargeable accounting period ending 31-12-1941, 
corresponding to the previous year relevant to 
the Income-tax Assessment for 1942-43?” 

(3) The Reference arises out of an assessment 
for Excess Profits Tax lor the chargeable account¬ 
ing period commencing on 1-1-1941, and ending 
on 31-12-1941, the corresponding assessment year 
under the Income-tax Act being 1942-43. 

(4) On 24-2-1943, the Income-tax Officer, Com¬ 
panies District No. II, made the income-tax assess¬ 
ment of the assessee lor the assessment year 1942- 
43. He was the Officer who was exercising the func¬ 
tions of an Income-tax Officer under S. 5(5), In¬ 
come-tax Act in regard to the case of the assessee 
•during the period 1-1-1941 to 1-9-1944. 

(5) By a notification dated 14-9-1940, the Central 
Eoard of Revenue, in exercise of powers given to 
them by S. 3(3), Excess Profits Tax Act, appointed 
every Income-tax Officer to be an Excess Profits 
Tax Officer and assigned to every such Excess 
Profits Tax Officer all cases in respect of which 
he was, for the time being, exercising the func¬ 
tions of an Income-tax Officer. 

(G) The Income-tax Officer, Companies District 
No. II, became by reason of the notification the 
Excess Profits Tax Officer to assess the excess pro¬ 
fits tax of the assessee. He issued notice under S. 
13(1), Excess Profits Tax Act requiring the asses¬ 
see to submit a return of income with respect 
to the chargeable accounting period 1-1-1941 to 
31-12-1941. On 2-9-1943, he made a provisional 


A. I.B* 

Excess Profits Tax assessment under S. 14A, Ex¬ 
cess Profits Tax Ordinance (16 of 1943). 

(7) By a notification dated 1-9-1944, the Central 
Board of Revenue, in exercise oi their power 
under S. 5(2), Income-tax Act assigned the case 
of me assessee to tne Commissioner of Income-tax 
(Central) Calcutta. That section authorises the 
Central Government to appoint a Commissioner 
oi Income-tax lor any area specified in the order 
of appointment to discharge the functions of a 
Commissioner in respect of any cases or classes 
of cases assigned to him, to the exclusion of any 
Commissioner appointed for any area. 

(8» On 8-9-1944, the Commissioner of Income-tax 
(Central) Calcutta in exercise ol his power under 
S. 5(5), Income-tax Act assigned the Income-tax 
case of the assessee to the Income-tax Officer, 
Central Circle IV, Calcutta. 

(9) On such assignment the Excess Profits Tax 
Officer, Companies District No. II, who was also 
the Income-tax Officer, Companies District No. II, 
transferred the Excess Profits Tax case of the as¬ 
sessee to the Excess Profits Tax Officer, Central 
Circle IV, Calcutta. 

(10) On 11-12-1945, the Excess Profits Tax Officer, 
Central Circle IV, Calcutta, made the final assess¬ 
ment of Excess Profits Tax under S. 14, Excess 
Profits Tax Act. 

(ID No objection was taken to the jurisdiction 
ol tile Excess Profits Tax Officer who made the 
assessment during the assessment proceedings. 

(12) On appeal to the Appellate Assistant Com¬ 
missioner objection was raised for the first time 
that the assessment had been made without juris¬ 
diction. It was urged that as the Income-tax Offi¬ 
cer, Companies District No. II, had already made 
the assessment, the assignment of the Income-tax 
case to the Income-tax Officer. Central Circle IV, 
by the notification dated 8-9-1944 did not give him 
jurisdiction to make the assessment of Excess Pro- 
first tax. It was also argued that the assessment 
of Excess Profits tax was illegal because it was 
made by an Excess Profits Tax Officer who had 
not issued the notice under S. 13, Excess Profits 
Tax Act. 

(13) The Appellate Assistant Commissioner held 
that the Excess Profits Tax Officer, Companies 
District No. TI. could not be deprived of the ju¬ 
risdiction which he had assumed, by the assign¬ 
ment of the Income-tax Assessment case by the 
Commissioner of Income-tax, Central. Calcutta, 
to the Income-tax Officer. Central Circle TV. Cal¬ 
cutta; and the latter had no jurisdiction to make 
the Excess Profits Tax assessment. The assess¬ 
ment was accordingly cancelled. 

(14) Against that order an appeal was taken 
to the Income-tax Appellate Tribunal, who allowed 
the appeal and held that by the notification dated 
8-9-1944. when the income-tax case of the assessee 
was assigned to the Income-tax Officer. Central 
Circle TV. Calcutta, that Officer aenuired jurisdic¬ 
tion to make the Excess Profits Tax assessment. 

(15) At the instance of the assessee, the Tribu¬ 
nal has referred to us the question to which I 
have already made reference. 

(16) Dr. Pal appearing for the assessee first 
argued that as the Income-tax Officer. Companies 
District No. II, had already made the assessment 
the case of the assessee could not be assigned to 
any other Income-tax Officer. 

(17) That argument, however, assumes that once 
an assessment is made, there remains nothing 
further to be done in the case by the Income-tax 
Officer having seisin of the case and he becomes 
•functus officio’. That is, however, not the position. 
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It Is admitted that the Income-tax Act gives to 
the Income-tax Oilicer powers which he can exer¬ 
cise even after the assessment has been made. He 
can, as the Tribunal has pointed out, exercise the 
powers under Ss. 34 and 35, Income-tax Act if 
he considers that any portion of the income of the 
assessee has escaped assessment. The maxing of 
an assessment by itelf is no bar to an order for 
transfer of the case to any other Income-tax Offi¬ 
cer to enable him to exercise the powers necessary 
to be exercised in the circumstances of the parti¬ 
cular case. 

(18) Dr. Pal next argued that the assign¬ 
ment of the case to the Income-tax Officer, 
Central Circle IV, Calcutta, did not confer juris¬ 
diction on that Officer to make the Excess Profits 
Tax assessment. 


(19) The decision of the question turns on the 
construction of the notification of the Central 
Board of Revenue dated 14-9-1910 It will be re¬ 
membered that by that notification, every Income- 
tax Officer was appointed an Excess Profits Tax 
Officer and to every such Excess Profits Tax 
Officer were assigned ail cases in respect whereof 
he was, for the time being, exercising the func¬ 
tions of an Income-tax Officer. Thera, cannot be 
any doubt as to the meaning of this notification. 
It seeks to combine in one officer the functions 
of an Income-tax Officer and of an Excess Profits 
Tax Officer in respect of a case or a class of cases. 
If at a particular point of time an Income-tax 
Officer is in charge or the case of a particular 
assessee for income-tax purposes, he is given the 
power to deal also with the Excess Profits Tax 
assessment of that assessee. The moment the In- 
come-tax Officer loses seisin of the case by a 
valid order of assignment or otherwise, he also 
loses jurisdiction to make Excess Profits Tax as¬ 
sessment in that case. The Income-tax Officer 
then acquires jurisdiction to deal with the 
case whether by an order of assignment or other- 
3 “?’ automatically derives power to deal with the 
Excess Profits Tax assessment in that case. 

J"" 1 ? opinion, it was clearly intended by the 

Si«tS C *t 0n t0 vest ln one offlcer the power to 
h^h tl hG . as f es3 ™ cnt in a particular case under 
fhe h Tnr« m Ac » tS ' Pal ' s argument is that only 

sunif OI ^ cer wh0 for the first time as- 

uTwff f 0n V partlcular case of income- 
^an discharge the functions of an 
l e f/ rollts Tax Officer in that case. In any 

^"5, m Sp S Cial order would be necessary. 

d °f s ., not sa y anything about as- 

S?Pml J “T SdlCtl0a U 6iVeS the power of 
recess Profits Tax assessment in a case to an 

Sne W tax n nmo‘ S dlschargl " g the functions of an 
income-tax Officer in regard to that case. 

<Z construction seems to me to be in 

struct!^™ S ?^ n , d g , 00d sense and any other con- 

1 *?. inconvenient results and 

wouia introduce needless complications Thp 

to n St of !5, e v n ° t ‘ flcatlon does not seem to me 
aQmlt of any other construction. 

netent D fnr Pa ii, neX ^. argued that it was not com- 
Central pLj&l Commissioner of Income-tax, 
5(5) tran sfer the case under S. 

thp , A^f COm f‘^ ax Ac ^ He refers us to S. 5(7A) of 

can bSlv 8 ^ Zrt tendS H that an order for transfer 
appears that , SUb 1' (7A, ‘ 11 however, 

of a naitKffiu 5(7A) deals only with the transfer 
to another 1 ^ 5 ase * rom one Income-tax Offlcer 
ScSSS XZ ft. 5(5) - commissioner of 
of given T the Power to transfer a class 

0n i Jncome-tax Offlcer to anothS 
SSS&S da t ed8.9- l 944, did not direct the 
r or 0116 specified case but of a class of 


cases. I, therefore, do not think that there is* 
any substance in this objection. 

( 22 ) It, tuereiore, appears that the assignment 
of the income-tax case oi the assessee to tne In¬ 
come-tax Ooiier, Cenua* Circie IV, Calcutta, was 
va.id. Alter tne assignment mat oaicer was dis¬ 
charging tne functions oi an income-tax Officer 
in regard to the case oi the assessee. by reason 
of tne notification dated 14-9-1940, therefore he 
automaticai.y derived power to make the Excess 
Profits Tax assessment in that case. 

(23) The question in my opinion referred to us 
should be answered in tne uifirmative. 

(24) The assessee will pay the costs of tills Re¬ 
ference. Certined for two Counsel. 

(25) HARRIES C. J.: 1 agree. 

B/R.G.D. Answered in the affirmative. 
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ROXBURGH J. 

Marzia Khatun Saheba, Petitioner v. Sri- 
manta Kumar, Opposite Party. 

Civil Rule No. 1669 of 1950, D/- 12-4-1951. 

Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (17 
of 1950), Ss. 9, 17 — Determination of stan¬ 
dard rent —* Application under Act of 1948 — 
Appeal decided in 1950 — Provisions applica- 

Where an application for determination of 
standard rent is deait with by the Rent Con¬ 
troller under the Act of 1948 but the appeal is 
disposed of after the W. B. Act, 17 of 1950 
has come into force, the standard rent has to 
be fixed in accordance with the provisions of 
the latter Act. 

The provision applicable for fixing of stan- 
dard “ respect of buildings erected bet¬ 
ween December 1, 1941 and December 31, 1949 

<n ° f Act o£ 1950 Buildings 
S** after December 31, 1949. are dealt 
with by cl. (f) of section 9(1) Civil Revn 
Case No. 954 of 1950 (Cal) Referred. 

. . (Para 3) 

Apurba Dhan Mukherji, for C. F Ali for 

Party 0ner ; Nilkantha Chatter* for OpposUe 
REFERENCE. /p ,„ 

( ' 5 (CaS iVil RCVn ' Case No> 954 of 1950 ' 
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in subsequent cases, that, the provision appli¬ 
cable in respect of buildings erected between 
1-12-1941 and 31-12-1949 is S. 9 (1) (e) of the 
Act of 1950. Buildings erected after 31-12-1949, 
are dealt with in Cl. (f) of S. 9 (1). Clause 
(e) begins: 

“excepting in the case covered by Cl. (f) 

following..” 

This shows clearly that, but for the exception 
the cases now dealt with in Cl. (f) would be 
dealt with in Cl. (e). In other words, Cl. (e) 
deals with buildings erected after 1-12-1941 and 
those erected after 31-12-1949, are excluded. 
In ascertaining the rent at which the premises 
would have been let on 1-12-1941, the provisions 
of sub-s. (2) may require to be applied. Whe¬ 
ther the total effect of applying Ss. 9 (1) (e) 
and 9 (2) to the case will be that the rent 
arrived at is the same as has been referred to 
as the “prevailing rate” in S. 9 (a) of the 
Act of 1948, I am of course unable to say, but 
it is clear that in accordance with the law, 
standard rent is to be determined under the 
provisions I have indicated and that has not 
yet been done in this case. 

(4) The Rule is accordingly made absolute. 
The order of the District Judge is set aside 
and the case is sent back to him to be dealt 
with in accordance with the directions given 
above. 

(5) I make no order as to costs. 

B/'D.R.R. Rule made absolute. 
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BOSE J. 

Suresh Chandra, Petitioner v. Himangshu 
Kumar Roy and others. Respondents. 

Matter No. 4 of 1951, D/- 22-5-1951. * 

(a) Bengal Subordinate Sendees (Discipline 
and Appeal) Rules, 1936 — Departmental pro¬ 
ceedings under, are judicial or quasi-judicial 

— Writ of certiorari lies to quash proceedings 

— Alternative remedy is no bar — (Constitu¬ 
tion of India, Art. 226). (Para 24) 

(b) Police Regulations, Bengal (1915), R. 15 

— Validity — Constitution of India, Arts. 311 

(1) and 313. 

Rule 15 of the Police Regulations, 1915, 
must now be held to be ultra vires as infring¬ 
ing Art. 311(1) of the Constitution. The rule 
must be held to be inoperative under Art. 313 
of the Constitution. (Para 30) 

(c) Constitution of India, Art. 20(2) — 
“Prosecution” — Meaning of. 

The word “prosecution” in Art. 20(2) means 
judicial proceedings before a Court or a legal 
tribunal. It cannot have reference to depart¬ 
mental or disciplinary proceedings taken for 
inflicting departmental penalty or punishment 
on an officer belonging to the department for 
any misconduct. (Para 34) 

Ranadeb Chowdhuri and Anil Kumar Das 
Gupta, for Petitioner; S. M. Bose, Sankar 
Banr.erjee and Asoke Sen, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
(’48) 1948-10 FCR 44: (AIR 1948 PC 121) 17 

(’48) 75 Ind App 343: (AIR 1949 PC 112: 

50 Cri LJ 383 PC) 30 

( 50) 1950 SCR 621: (AIR 1950 SC 222) 25 


ORDER: This is an application under An 
226 of the Constitution for a Writ of Certiorari 
for quashing the order dated 6-5-1950, passed 
by respondent 2 in certain departmental pro¬ 
ceedings taken against the petitioner. 

(2) It appears that the petitioner was a mem¬ 
ber of the clerical establishment in the Bengal 
Police for the last 23 years and was governed 
by the Bengal Subordinate Service (Discipline 
and Appeal) Rules, 1936. It is stated by the 
learned counsel appearing for the petitioner 
that the petitioner was appointed a clerk in 
the Bengal Police some time in April 1927 bv 
the Deputy Inspector General. Backergunj 
range, and the petitioner was given a letter of 
appointment according to the service rules of 
the Police Service. This fact of the petitioner 
being appointed by the Deputy Inspector Gene¬ 
ral of Folice. Backergunj, is, however, not stated 
in the petition but it appears that for the pur¬ 
pose of establishing this fact before the Court 
the petitioner’s solicitor by a letter dated 9-4- 
1951 called upon the respondents’ solicitor to 
produce the Police Gazette dated 13-1-1928, and 
the service book of the petitioner at the hearing 
but none of these documents have been pro¬ 
duced on behalf of the respondents. The same 
request was repeated at the hearing but with 
no effect. 

(3) It is alleged in the petition that until 
17-12-1947, the petitioner used to work in the 
Force Department of the Inspector General of 
Police office along with one Upananda Mukher- 
jee and one Bolai Chand Mukherji. 

(4) The Inspector General of Police office is 
divided into three departments. (1) The In¬ 
telligence Branch department which operates 
from 13, Lord Sinha Road, (2) Force Depart¬ 
ment and (3) the Budget Department which 
operates at the Writers Buildings. 

(5) Until 17-12-1947 the petitioner was an 
Assistant in the Force Deparment, while the 
said Upananda was in charge as the Assistant 
Inspector General of Police and the said Bolai 
was his Head Assistant. The said Bolai Chand 
who had as long a service to his credit as the 
petitioner is alleged to have entertained feel¬ 
ings of jealousy towards the petitioner as likely 
rival to the post of Superintendent in the In¬ 
spector General's office. The said Upananda is 
alleged to have been openly hostile to the peti¬ 
tioner, as the petitioner objected to the transfer 
and promotion of one Tarananda a brother of 
the said Upananda some time in 1947 and also 
for other reasons. 

(6) On 17-12-1947, the petitioner was trans¬ 
ferred to the Intelligence Branch office at Lord 
Sinha Road as an Assistant. Respondent 2 was 
the Special Superintendent and respondent 1 
was the Special Assistant in that office. 

(7) On 25-8-1947, one Amulya Choudhury 
made an application to the Inspector General of 
Police for re-appointment in the Police Force. 
On 1-12-1947 the said Amulya made a further 
application to the same effect. On 16-12-194 1 
both Bolai and Upananda endorsed the second 
application of Amulya holding out hopes of re¬ 
appointment. On 20-12-1947, the said Amulya 
at the instigation of Upananda and Bolai and m 
conspiracy with them falsely made a complaint 
to the Deputy Superintendent of Police, anti¬ 
corruption department, Government of West 
Bengal, against the petitioner falsely alleging 
that the petitioner had promised to secure the 



re-appointment of the said Amulya provided 
Amulya paid a bribe to the petitioner of a sum 

of Rs. 50/-. , , 

m On 5-1-1948, the said Bolai endorsed the 
first oetition of Amulya dated 25-8-1947, keep¬ 
ing the question of his re-appointment pending. 

( g\ On 13-1-1948, the petitioner was suspend¬ 
ed with effect from 22-12-1947, under R. 7, Ben¬ 
gal Subordinate Service Rules. 

(10) On 26-5-1948. the said Upananda granted 
sanction for the prosecution of the petitioner 
under S. 161, Penal Code, although he was not 
the proper authority to grant such sanction. 

(11) On 3-12-1948, the petitioner was convict¬ 
ed by the learned Magistrate of Howrah for 
an offence under S. 420, I. P. C. The Magis¬ 
trate held that the charge for bribery was not 
proved. The petitioner appealed to the Ses¬ 
sions Judge, Howrah, who disbelieved the 
prosecution story completely and acquitted the 
petitioner of all the charges on 27-1-1949. 

(12) Thereafter between 19-4-1949 and 6-5- 
1950, respondents 1 and 2 held a departmental 
enquiry against the petitioner in respect of the 
identical charges on which the petitioner was 
acquitted and on 6-5-1950, respondent 2 found 
the petitioner guilty of the alleged ofTence of 
dishonesty and ordered his dismissal from ser¬ 
vice. Prior to that date respondent 1 also came 
to conclusion that the petitioner had been so 
guilty and recommended his dismissal on 18- 
4-1950. 

(13) The petitioner challenges the findings 
and orders of the respondents as dishonest per¬ 
verse and against the weight of evidence. It is 
stated in the petition that the departmental 
enquiry is not warranted by law and the res¬ 
pondents acted without jurisdiction in conduct¬ 
ing it. (Para 19 of the petition). The portion 
of the evidence given by the said Amulya at 
the enquiry has been set out in the petition 
and it appears therefrom that Amulya admitted 
before the enquiring officer that the alleged 
bribe of Rs. 10/- said to have been paid to the 
petitioner was not paid by way of bribe but 
it was an amount which Amulya had taken by 
way of loan from the petitioner and which he 
repaid to the petitioner later on. 

(14) In the circumstances the petitioner 
moved this Court for the reliefs stated above 
and also for certain other directions and reliefs 
but this Court on 30-1-1951, issued a rule nisi 
only for the quashing of the departmental pro¬ 
ceedings and the orders made in relation there¬ 
to. 


(15) Respondent 2 has affirmed an affidavit in 
opposition in these proceedings dated 27-2-1951. 

u r ted in this afFidav it that being directed 
oy the Inspector General of Police of West Ben¬ 
gal on 2-5-1949 respondent 1 drew up charges 
against the petitioner for holding the depart¬ 
mental enquiry into such charges. The charges 
drawn up were placed before respondent 2 and 
were approved by him. It is pointed out by 
? ut , the different dates and the events 
that took place on such dates that the petitioner 
e . y £ lven opportunities to defend 
char S es drawn up against 
timLr 2 ev ?F y faciht y was afforded to the peti- 
evnr 4 ? e pu .?P° se - The petitioner, how- 
av ? U of such oPPortuni- 

fn nfc d u ultimately the en ^iry had to be held 

ShSdPrJ5?®?? and , r( r s ? on dent 1 after having 
nsidered the materials, papers and events 


which were produced before him at the depart¬ 
mental enquiry made his report on 18-4-1950 
recommending dismissal of the petitioner from 
service. The petitioner was thereafter sup¬ 
plied with a copy of the findings of respondent 
1 and was asked to show cause by respondent 2 
why he should not be dismissed. The petitioner 
did make a representation on 3-5-1950 and it 
was after considering and scrutinising the papers 
and the report of the departmental enquiry and 
the explanation of the petitioner that respon¬ 
dent 2 came to the conclusion that the peti¬ 
tioner should be dismissed from service and 
ordered his dismissal on 6-5-1950. 

(16) In the affidavit in reply filed by the 
petitioner on 12-3-1951, it is stated that the 
petitioner was advised not to make any state¬ 
ment or commitments or adduce any evidence 
with regard to the same in the departmental 
enquiry started by the respondents and he was 
advised only to confine himself to item 4 of the 
charges drawn up against him and to adduce 
evidence on such charge. As stated above, 
however, the petitioner did not adduce any 
evidence in the enquiry conducted by the res¬ 
pondents. 

(17) It appears to me that the petitioner was 
given reasonable opportunity of showing cause 
against the action proposed to be taken in re¬ 
gard to him in the departmental enquiry and 
he cannot make any grievance on that score. 
See — ‘High Commissioner for India v. I. M. 
Lair, (1948) 10 F C R 44 (PC) at p. 64 per Lord 
Thankerton. The petitioner also wanted to 
rely on a supplementary affidavit in re¬ 
ply affirmed by him on 6-4-1951, but this was 
objected to by the learned counsel for the res¬ 
pondents and I have rejected the said affidavit. 

(18) The main contention of Mr. R. Chau- 
dhuri, the learned counsel for the petitioner, is 
that the order of dismissal having been passed 
by an officer not competent to pass it the order 
must be held to have been made without juris¬ 
diction and should, therefore, be quashed in 
these proceedings. 

(18A) Rule 4(a) of the Police Regulations, 
Bengal, 1915, is as follows: 

“Appointments of lower grade clerks will also 

b u ^ 3de by the De P ut y Inspector General of 
the Range on the recommendation of the Su¬ 
perintendent of Police.'* 

Rule 7: 

"Every person appointed as a ministerial offi¬ 
cer shall receive a letter of appointment un¬ 
der the signature of the officer appointing 

♦k th £ aPPpi^ment shall be notified in 
the Police Gazette.” 

(19) As I have pointed out before, the Police 

kenfwv K he .? ervice Record s Book have been 
kept back by the respondents and as it is evi¬ 
dent from para 1 of the petition that the peti¬ 
tioner was appointee as a lower grade clerk 23 

be "pres umed 'th a uf time in 1927 or ^8, it must 
be Plumed that he was appointed in terms of 

p' L by the Deputy Inspector General of the 
petitioner. St3ted by the learned counsel for the 
^ 29 ^ i^ r ' phaudhuri has also referred me to 

Se e rvi^r a (DisdpUn S e^and^ApS 

cS.WSI STS 

servees as specified In (he schedule annexed 


to the nues out it is cleai t r om tnose rules that 
no omcei may be removed or dismissed oy an 
aulhomy suoordinaie to mat by wnicn he was 
appointed. 

till) u may be noted in tms connection that 
Art. 311, Constitution ol inaia, is also to the 
same eiiect. me Article is aa lonows: 

“Iso person wno is a memuer oi a <_ivil Service 
01 lue union 01 an An-iudia Service or a 
Civil Service ol a tsiate or noids a civil post 
under uie union or a State snail be dismiss¬ 
ed or reuwvca by an authority subordinate 
to tnat by which he was appointed.” 

(22) ivir. Cnauunuri has aiso reterred me to 
Rule 10 (i) which provides that no otlicer can 
be diiimsseo oi removed from service unless 
he nas oeen given an adequate opportunity of 
makiiig any i cpreseniation mat he may desire 
to mane and suen representation if any has 
been taken into consideration belore the order 
is passed. Ruie 10(11) enjoins that the autho¬ 
rity imposing tne penalty under these rules 
shall maintain or cause to be maintained a re¬ 
cord showing the allegations upon which he 
proceeded against the orlicer penalised, the offi¬ 
cer's representation, if any, and the evidence 
taken, if any, the recital of the Officer's pre¬ 
vious character as recorded in his service book 
or office records, the findings and the grounds 
thereof. 

(23) Rules 11 to 15 show that an officer 
against whom an action is taken is entitled to 
prefer an appeal to the higher authority. Rule 
24 provides that except in very special cir¬ 
cumstances no pleader or agent should be allow¬ 
ed to appear either on behalf of Government or 
the accused either before the officer who con¬ 
ducts the enquiry or any officer to whom appeal 
may be made. 

(24) Mr. Chaudhuri submits that the afore¬ 
said rules clearly show that these departmental 
proceedings are in the nature of judicial or 
quasi-judicial proceedings and certiorari does 
lie to quash such proceedings or orders if there 
is want or excess of jurisdiction in relation to 
such proceedings, and further the existence of 
any alternative remedy is no bar to this Court 
exercising jurisdiction under Art. 226 of the 
Constitution. In my view the contention of 
Mr. Choudhuri must be accepted. 

(25) It has been held that for the purpose of 
a Writ of Certiorari the term “Judicial Act” 
does not necessarily mean acts of a Judge or 
legal tribunal sitting for the determination of 
matters of law but it is an act done by com¬ 
petent authority upon consideiation of facts and 
circumstances and imposing liability of affect¬ 
ing the rights of others. The word "quasi¬ 
judicial” implies "the existence of the judicial 
elemen* in the process leading to the decision” 
to quote the words of the learned Chief Justice 
of the Supreme Court in the case of — ‘Pro¬ 
vince of Bombay v. Khushaldas S. Advani’, 
(1950) S C R 621 at p. 632. If a judicial ap¬ 
proach is required before a decision can be 
arrived at the decision will be quasi-judicial. 

(25A) Fazl Ali, J. in the same case observed 
as follows: 

“Without going into the numerous cases cited 
before us, it may be saiWy laid down that 
an order will be a judicial or quasi-judicial 
order if it is made by a Court or a Judge or 
by some person or authority who is legally 
bound or authorised to act as if he was a 
Court or a Judge. To act as a Court or a 


Judge necessarily involves givingarwmDoT 
tunity to the party who is to be affected bv 
an order to make a representation, making 
some kind of inquiry, hearing and weighing 
evidence, if any, and considering all the fact* 
and circumstances bearing on the merits of 
a controversy before any decision affecting 
the rights of one or more parties is arrived 
at. Ihe procedure to be followed may not 
be as elaborate as in a Court of law and it 
may be very summary but it must contain 
the essential elements of judicial procedure 
as indicated by me.” 

(26) In the rules of the Services (Discipline 
and Appeal) Rules, 1936. there is provision for 
representation to be made by the person 
charged, for an inquiry being held and of evi¬ 
dence being taken if necessary. The person 
charged is termed as ‘‘accused” (Rule 24) and 
under special circumstances a pleader can be 
engaged to represent the accused or the Gov¬ 
ernment (Rule 24), a penalty can be imposed 
as a result of the inquiry, a Record has to be 
maintained of the proceedings (Rule 10(ii)) and 
there is provision for appeals, and also for re¬ 
vision by the Government. 

(27) In the circumstances, it is difficult to re¬ 
sist the conclusion that the proceedings by way 
of departmental enquiry as contemplated by 
the rules do partake of the character of quasi¬ 
judicial proceedings and an order made in such 
proceedings can be interfered with by a Writ 
of Certiorari. 

(28) The contention of Mr. Chowdhury fur¬ 
ther is that the petitioner was appointed by 
the Deputy Inspector General of Police but he 
has been dismissed by respondent 2 who held 
the rank of Superintendent of Police. 

(29) It appears that R. 15, Police Regulations. 
Bengal, 1915, is as follows: 

(a) Ministerial officers of the Police depart¬ 
ment shall be liable to punishments of 
dismissal, removal, degradation, stoppage 
of promotion or of increment of pay and 
black marks. 

(b) Superintendents are empowered to inflict 
any of these punishments on ministerial 
officers serving under them. 

(30) But the petitioner has been dismissed by 
the Order of 6-5-1950 after the Constitution of 
India came into force. The petitioner’s ser¬ 
vice is governed by the Constitution and by 
Art. 311 of the Constitution Rule 15 of the 
Police Regulations, 1915, which must now be 
held to be ‘ultra vires’ as infringing Art. 311(1) 
cannot stand in the way of the petitioner. The 
rule must be held to be inoperative under Art. 
313 of the Constitution. That the petitioner’s 
service is governed by the present Constitution 
of India admits of no doubt. See — ‘North 
West Frontier Province v. Suraj Narain Anand’. 
75 Ind App 343 (PC). 

(31) Mr. A. K. Sen, the learned counsel for 
the respondents, submitted that the petitioner 
cannot rely on his original appointment as after 
the partition of Bengal the old officers ceased to 
exist and the petitioner became an officer un¬ 
der the State of West Bengal. This argument 
is obviously based on a misapprehension as un¬ 
der Art. 375 of the Constitution the old officers 
must be deemed to have continued even after 
partition of Bengal. 

(32) In my view the order of dismissal must 
be held to have been made by a person not 
competent to make it and was wholly without 
jurisdiction. The Order was in breach of the 


Constitution of India, Art. 311(1) and in con¬ 
travention of the Rules of 1936 (Cls. 8 and 9). 
In the circumstances, even if the Order of dis¬ 
missal is regarded as an executive or adminis¬ 
trative order it is liable to be interfered with 
by this Court under Art. 226 of the Constitu¬ 
te 0 / 1 ^) It was contended by Mr. Chowdhury 
that the petitioner having been acquitted cl the 
charges in the criminal proceedings by the 
Sessions Judge, Howrah, on 27-1-1949. the de¬ 
partmental proceedu gs conducted by respon¬ 
dents 1 and 2 in respect of the identical charges 
were without jurisdiction and were not warrant¬ 
ed by law as there is an infringement of Art. 
20(2), Constitution of India. It appears to me 
that this contention of Mr. Chowdhury cannot 
be accepted as sound. Article 2U(2) is merely 
a reproduction of the principles underlying or 
laid down in S. 403, Criminal P. C. and S. 26, 
General Clauses Act (Act 10 of 1897). 

(34) The word “Prosecution’* in Art. 20(2) 
means judicial proceedings before a Court or 
a legal tribunal. It cannot have reference to 
departmental or disciplinary proceedings taken 
for inflicting departmental penalty or punisli- 
Iment on an officer belonging to the department 
■for any misconduct. 

(35) Rule 863 of the Police Regulations clearly 
provides that 

“An order of discharge or acquittal of a police 
officer by a Court shall not be a bar to the 
award of departmental punishment to that 
officer in respect of the same cause or matter.” 

(36) This contention of Mr. Chaudhuri must 
fail. 

(37) In view of my finding, however, that the 
order of dismissal of 6-5-1950 was made without 
jurisdiction, being made by a person not com¬ 
petent to make it this petition must succeed. 
The Rule is made absolute and the Order of 
dismissal dated 6-5-1950 is quashed and can¬ 
celled. The petitioner is entitled to the costs of 
the present proceedings. 

B/G.M.J, i Application allowed. 
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BOSE J. 

Subodh Ranjan, Applicant v. Major N. A. 
u Callaghan and another, Respondents. 

Matter No. 88 of 1952, D/- 6-1-1953. 

(a) Constitution of India, Arts. 311 (2), 299 
— Applicability of Art. 311 (2) — (Govern¬ 
ment of India Act, 1935, S. 175 (3) ). 

The person whose service agreement is not 
17 s w,th the requirements of S. 

Art goo 9T rn “ ent of India Act > 1935. or 

?f rt thS 9 TTA°i f the . Constitution, is not a servant 

fair! a* 0 * of ! ndla and as such he cannot 
take advantage 0 f Art. 311 (2) of the Consti- 

,° n - (Para 6) 

ns ( 3 ?°rTope. Indla Act (1935) - S ' 

a aLr2f* s ?• 175 (3) are Dot on, y 

SM** but mandatory in character. AIR 
SJG-SS I 8 j, A EL 1952 sc 181. Explained and 

ffSttSfcif 1952 Cal 306 ’ 

Respondent 11 ’ ^ Applicant; G - p - Kar, for 


itu 



(’52; 1952 SCA 526: (AIR 1952 SC 
1952 Cri LJ 955) 7 

(’37) 39 Bom LR 807: (AIR 1937 Bom 449) 6 

(’49) 84 Cal U 275: (AIR 1952 Cal 306) 7 

52) 89 Cal LJ 342 7 

(1883) 8 AC 517: (52 LJQB 713) 3 

ORDER: Tins is an application under Art. 
226 of the Constitution for an appropriate writ 
for cancellation of certain orders passed against 
the petitioner in March 1951 and on 25-4-1952 
imposing certain punishments tor misconduct 
in the discharge oi his duties as an Overseer 
in the Military Engineering Service and also 
for quashing of an order D/- 10-4-1952 by which 
the petitioner was discharged from service with 
effect from 10-7-1952. 

(2) The petitioner’s case is that he was 
appointed as Overseer in the Military Engineer¬ 
ing Service in 1940 under the Government of 
India. In 1942 he was promoted to the post of 
Sub-Divisional Otlicer which was re-designated 
as Superintendent, Grade I. with effect from 
January 1947. On 16-6-1949 a departmental 
enquiry was started against the petitioner on 
a charge of throwing away certain stores which 
were the property of Fort William. As a result 
of the enquiry a warning order was made 
against the petitioner in or about March 1951 . 
As the authorities were not satisfied with 
merely passing a warning order against the 
petitioner, a charge-sheet was given to the 
petitioner on or about 28-2-1952. and it appears 
that the petitioner was held guilty of the said 
charge and it was directed that Rs. 50/- would 
be deducted from the pay and allowance due 
to the petitioner The petitioner challenges the 

nrinrVii, mfid *v II U further appears that 
prior to the said orders the petitioner had also 

been charged with absence from duty without 
f nd .h° r d ii ob( ?. ing an o^er of transfer 

Sv, b i, y ,hG autho r ities ‘he department in 
which he was serving and the petitioner was 
found guilty of the charge of disobedience of 
the transfer order and it is alleged that he wa<? 
reverted to the post of Superintendent, Grade 

thP P l ,t,0ner - pre [ erred an a PPeal against 
pH ThI 0f ^ ers,on hot the same was reject- 

I 8(1 r 1 vi?p ,t, ?i ler J h ? n gave notice under 
S. 80, Civil P. C. and has filed a suit in th\< 

and'j.SSLP, charged 

cu. C 'p" ct r StVe-'^ft *8 ? 0 *t "i 

the said charges on or X? urn" n <0 
or about 10-4-1952 notic- was servin', 
petitioner intimating that his cor, d - pon the 
stand terminated after three months W 2 uld 
from 10-7-1952 The nefitinnSr w S ,? lth effect 
validity of this order in ♦l? ner cha,,en ges the 
n.ala fide oMolXs W„g e m S° U f„ d ,h ?‘ « is 
hon of A r,. 31 1 (2) * ft. 

respondent *1 ^^"de’nied'That “tV””'a M by 

stsat M 

Wh («I the ,i mPUSned ^ 

J&u « was 

dispute With regard to tta’ST’oFffi'ffi 


the question cannot be decided in a proceeding 
under Art. 226 of the Constitution and the 
petitioner should take appropriate proceedings 
for determination of that question, if he was 
really inclined to press the charge of mala fide 
against the respondent in respect of the orders 
in question. Mr. B. C. Dutt realized the force 
of the observation and asked the Court to keep 
the matter open for the purpose of being agi¬ 
tated in other appropriate proceeding if his 
client will be so advised. I have acceded to 
the request of Mr. Dutt and it may be noted 
that this issue as to the orders being made 
mala fide is left open. 

(5) Mr. Dutt has in this application, there¬ 
fore. confined his attack to the validity of the 
notice or order dated 10-4-1952 on the ground 
that it is made in violation of the provision 
of Art. 311 (2) of the Constitution. It is argued 
that after the authorities concerned arrived at 
the provisional conclusion that the petitioner 
was guilty of the charges made against him in 
the charge sheet dated 17-10-1951, he should 
have been given a further opportunity to show 
cause against the action of his dismissal pro¬ 
posed to be taken against him by the authori¬ 
ties concerned. As this opportunity was not 
given the order of 10-4-1952 terminating the 
service of the petitioner is bad. 

(6) On behalf of the respondents it is con¬ 
tended by Mr. Kar that inasmuch as the 
service agreement of the petitioner is not in 
conformity with the requirements of S. 175(3). 
Government of India Act, 1935, or Art. 299 of 
the Constitution, it is void and, therefore, the 
petitioner is not a servant of the Union of 
India and as such he cannot take advantage 
of Art. 311 (2) of the Constitution. Although 
this is an unreasonable and unfair attitude on 
the part of the Government to take up and 
docs not merit any encouragement, I have most 
reluctantly given effect to this contention in 
Original Side Matter Vo. 23 of 1952 (Dinendra 
Nath Mullick v. Director of Suppl es & Dis¬ 
posals, Judgment dated 3-7-1952) and accord¬ 
ingly I have no other alternative but to UDhold 
the contention of Mr. Kar. As the petitioner 
is not a validly appointed servant of the Gov¬ 
ernment. he has no right which he can enforce 
in this proceeding. Mr Dutt argued that as 
S. 175 (3). Government of Tndia Act. 1935, has 
been repealed the respondents cannot take ad¬ 
vantage of this section for the purpose of in¬ 
validating the appointment of the petitioner. 
I do not think there is any substance in this 
contention. Mr. Dutt further argued that in 
any event there has also been infringement of 
R. 55. Civil Services (Classification. Control & 
Appeal) Rules. But this point has not been 
taken in the petition. Moreover. R. 55 oresup- 
poses that the person claiming to be governed 
by the Rule is a member of service under the 
Government. But as I have pointed out already, 
the petitioner cannot be deemed to be in the 
employment of the Government. See — ‘Kri- 
shnaii v. Secretary of State’, 39 Bom L R 807 
in which S. 30 of th° old Government of India 
Act was aoplied to contract of employment. 

(7) Mr. Dutt also contended that S. 175 (3). 
Government of India Actj 1935, or Art. 299 of 
the Constitution was not mandatory in charac¬ 
ter but only directory and hence non-compli¬ 
ance with their provisions did not render the 
contract invalid. Reliance was placed on the 
decision of the Federal Court in the case of — 


‘J. K. Gas Plant Manufacturing Co. (Rampur) 
Ltd. v. Emperor’, (1947) 9 F C R 141 at pages 
154-158. and on the decision of the Supreme 
Court in the case of — ‘Dattatraya Moreshwar 
v. State of Bombay’, 1952 S C A 526. In the / 
earlier case the Federal Court construed S. 40, 
Government of India Act, 1919, and upon con-' l 
sideration of the scope and object and the 1 
wordings of the Section, came to the conclusion ,] 
that the Section was directory and not impe- \\ 
rative in character, following the principle of iU 
interpretation laid down in Maxwell’s Inter- r 
pretation of Statutes. The later decision of the ‘ 
Supreme Court merely follows the decision ol 
the Federal Court and applies the reasonings j 
of the Federal Court to the interpretation of v 
Art. 166 of the Constitution. But none of the 
two decisions has expressed any opinion on the 
interpretation of S. 175 (3), Government of 
India Act, 1935, or Art. 299 of the Constitution 
of India. Mr. Justice Sinha in the case of — 
‘Ram Nagina Singh v. Governor General in 
Council’, 84 Cal L J 275 at pp. 290-291, dealt 
with the Federal Court decision and pointed 
out that the decision was no authority for the 
proposition that S. 175 (3) was not mandatory. 
The learned Judge further observed that having 
regard to the authorities it was too late in the 
day to contend that the Section was only 
directory. This case went up in appeal before 
Chakravartti J. (as his Lordship then was) and 
S. R. Das Gupta J. and the view of Sinha J. 
was affirmed in such appeal. ‘Union of India v. 
Ram Nagina Singh’. 89 Cal LJ 342 at pp. 357- 
358. This is a decision directly in point and 
relates to the interpretation of S. 175 (3), Gov¬ 
ernment of India Act, 1935, and I respectfully 
follow this decision. 

(8) It was also argued by Mr. Dutt that 
admission made by the respondents to the 
effect that the petitioner was an employee of 
the Government and the acts and conduct of 
the Authorities concerned in granting the peti¬ 
tioner promotion and increments of pay operate 
as estoppel and preclude the respondents from 
denying the status of the petitioner as a servant 
under the Government. It is, however, clear 
from para. 16 of the affidavit in opposition that 
there is no unqualified admission about the 
contract of employment. An alternative case 
has also been pleaded that there is at any rate 
no valid employment of the petitioner. More¬ 
over, it is clear law that the equitable doctrine 
of estoppel cannot override the provisions of 
a Statute (See for instance — ‘G. S. C. Ann 
v. Jadunath’, 58 Ind App 91 at p. 104 (P C) 
last but one paragraph). It is true that it is 
an extremely hard view to take of the law, 
that S. 175 (3) or Art. 299 defeats tfiis appli¬ 
cation. But as observed by Lord Blackburn in 
the case of — ‘Young & Co. v. Mayor of Leam¬ 
ington Spa’, (1883) 8 AC 517 at p. 522: 

“It may be said that this is a hard and narrow 
view ’of the law; but my answer is that 
Parliament has thought expedient to require 
this vi*w to be taken and it is not for this 
or any other Court to decline to give effect 1 
to a clearly expressed Statute because it may 
l^ad to apparent hardship.” 

(9) In my view this petition fails. The Rule 
is accordingly discharged. I make no order as 
to costs. 

A/H.G.P. Rule discharged. 
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P. N. MOOKERJEE J. 

Murulidhar Aganvalla and others, Defen- 
dants-Appellants v. Rupendra Mitter and an¬ 
other, Plaintiff-Respondents. 

A. F. A. D. No. 288 of 1948, D/- 11-7-1951. 

(a) T. P. Act (1882), S. 6(e) — Transfer of 
right to recover damages in respect of pro¬ 
perty along with property itself — Validity. 

When a property is transferred and along 
with it, a right to recover damages or com¬ 
pensation in respect of that property, the 
assignment of this right is a valid assignment 
and is not hit by cl. (c) of S. 6. AIR 1929 Cal 
719 and AIR 1921 Cal "95 Rel. on.; AIR 1932 
PC 32 Ref. (Para 4) 

Anno: T. P. Act, S. C N. 18. 

(b) Civil P.C. (1908), O. 20 R. 12 — Suit 
for mesne profits without possession against 
trespasser on ‘prima facie’ proof of title — 
Maintainability. 2 Beng LR AC G7, Rel on; 21 
Cal 244 and 18 Ind Cas 751 (Cal) Discussed. 

(Para 10) 

Where in the suit there is a claim for 
damages for use and occupation and claim for 
mesne profits is only in the alternative, the 
plaintiff may be said to have waived the tres¬ 
pass and sued for damages. In this view of the 
matter, apart from anything else, the suit 
would be maintainable: AIR 1927 Cal 13 and 
9 Cal 908, Rel. on. (Para 11) 

Anno: C.P.C., O. 20 R. 12 N. 5. 

Hiralal Chakravarty and Jagadish Chandra 
Ghose, for Appellants; Satindra Nath Rav 
Choudhury and Sovendra Madhab Bose, for 
Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
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(3) In this appeal Mr. Chakravarty. appear¬ 
ing on behalf of the defendants appellants, has 
raised two contentions (l) that the assignment 
of a claim for damages would be invalid un¬ 
der the law and. therefore, on the basis of the 
assignment of the right to recover compensa¬ 
tion as made by the conveyance from Dr. Kar- 
tick Chandra Bose & sons, the plaintiffs would 
not be entitled to get any relief, and (2) that 
even assuming that such assignment was valid & 
gave the plaintiffs the right to recover com¬ 
pensation, the plaintiffs are not entitled to 
succeed in the present suit, as they, having 
been out of possession at the date of the suit, 
cannot maintain a suit for damages or mesne 
profits without a suit for recovery of posses¬ 
sion, the more so. as their vendors also were 
out of possession at the date of this conveyance, 
in my opinion, none of the two contentions 
raised by Mr. Chakravarty can be accepted. 

In support of his first contention Mr. 
Chakravarty relied upon S. 6(e), T. P. Act, and 
pointed out the difference in language between 
the said cl. (e) and cl. (c) of that Section. Ac¬ 
cording to Mr. Chakravarty this difference in 
language shows that, even though the property 
itself might be transferred, and the right claim¬ 
ed may be incidental to the ownership of that 
property, still the transfer of this right would 
be hit by cl (e) of S. 6, T. P. Act. and that 
clause would make the assignment of such 
right invalid. I am unable to hold that this 
view of the matter is correct. The- use of the 
word mere in cl. (e) is significant and that, 
in m.v opinion, is sufficient to show that when 

w»h P if°?h« y - \!f U 1! ? . transfei ' l 'ed, and along 
with it the right to claim comneiisation or da- 

th« g r?*h? Wt of the same, the transfer of 
I 1 it to claim compensation or damages is 
a valid transfer. In other words, the same 
fn S c obtained by the use of the word “mere” 
in cl. (e) as is obtained by the use of the ex¬ 
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(’29) 33 Cal WN 614: (AIR 1929 Cal 719) 4 

: . T1 2 is appeal b - v thc defen - 
arl S es out of a suit for recovery of 

dwlt E m„f° r Use . and T Occupation, or alterna- 

profit f- Upon the findings of the 

have nnt L V ° n i he questions of fact which 
on fhn , and cannot be eithpr m law or 

aSneaf ° n . rec ° rd challenged in this 

P Fo* U he posit,on stands thus: 

to Dr su “ belon Sed, originally, 

cutta fiff* F hand,a Bose and Sons, of Cal- 
SSfiQttS.® ease from the Chatterjees. On 
cowivtnp„ th |f P n° pe £ ty - was transferred by a 
sons tn 3 tbp ^i y -^fr Karllck Chandra Bose and 
thfsMd enm f lntlffS of * he pr «ent suit and by 
£ a f Zli y i CC v 0t only the Property but 
wnsation"^ t0 : real,se arr °ars of rent, com- 
was , ln , res , pect of the said property 

Snt ffT n ' ed ., to t the Plaintiffs. It is the 

pSd intn a t S h tiat , the defendants had tres- 
S‘i " to th ® l? n ds sometime in June 1942, 

as t,r e contin ^i n 2 their wrongful possession 

Tbe P lain tiffs have brought hS 
Son S d ? mages for use and oecupa- 
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property is transferred and, afong with it, a 
° f re 4 K° Ver damagcs or compensation in 

v'mSS 33 a Cal° wli ’T 

mention here that neither the cat 0 f HI ? M a n° 

Cal’w JV^S ?P SSS 

math a T Nath 6 V P Hed V ait C AR” C 5g A in ~ ‘ Man * 

it was not necessarv li 9 l nd , App 41 (PC), 
sider this asS^f ? he m»f£° rdshipS ' t0 conI 
admitted facts their i5»r/W? tter . as ’ up0n the 
claim which had been L ?rnnHf PS f ? U - nd that the 
was an actionable cMm in , that ca se 
definite sum of money a $«LV claim to « 
rnibursement of mon^v noii aim T b o way of re- 
285, it was found that th£k " 26 Cal W N 
of the property but^oily thl rwhZ? transfer 
damages had been transferred g oL t0 . Peco J er 
view of the matter their T^oK d V in that 

the assignment would not be JSid. 1 * ft ffelSV 
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however, from the discussion in — Jewan Ram 
v. Ratan Chand’, 26 Cal W N 235. that their 
Lordships recognised the distinction between 
transfer of a mere claim lor damages in res¬ 
pect of a property and the transfer of the pro¬ 
perty along with the right to recover damages 
in respect of the same and expressed them¬ 
selves unequivocally in favour of the validity 
of the assignment of the right to recover da¬ 
mages in this latter case. 

(6) I hold, therefore, that there is no sub¬ 
stance in the first contention, raised by Mr. 
Chakravarty. It is, accordingly overruled. 

(7) As to the second contention, raised by 
Mr. Chakravarty, it is to be observed, in the 
first place, that upon the findings of the Courts 
below there has been sufficient proof in the 
present case of title—at any rate, of a prima 
facie title—in the plaintiffs. Mr. Chakravarty 
contends that, on the authority of the decisions 
in the cases of — ‘Leo Singh v. Nimar Khasia’, 
21 Cal 244. and — *Giri Narain v. Modhu Su¬ 
dan*, 17 Cal W N 324, this suit must be held 
to be not maintainable and the proper suit for 
the plaintiffs would be a suit for recovery of 
possession of the disputed property, in which 
they mijht also include the claim for damages 
or mesne profits. 

(8) It is true that the case in — ‘Gin Narain 
v. Modhu Sudan*. 17 Cal W N 324. states the 
proposition somewhat broadly in favour of Mr. 
Chakravarty, but it is equally true that in that 
case this question did not strictly arise and was 
not a relevant, at any rate, not a necessary, 
issue. It is absolutely clear from *17 Cal W N 
324’, that there their Lordships distinguished the 
case in — ‘Lep Singh v. Nimar Khasia’, 21 Cal 
244. on facts & proceeded to demonstrate that, 
even upon the widest interpretation in favour 
of the defendant, the case in *21 Cal 244*. could 
not afford any assistance to him. I am con¬ 
vinced that the statement of the proposition 
in the broad form in which it appears in 17 
Cal W N 324’, is not an accurate statement of 
the decision in ‘21 Cal 244’, and their Lordships 
in ‘17 Cal W N 324’, never meant to lay down 
the proposition in those broad terms. ‘17 Cal 
W N 324’, is, therefore, no authority in support 
of Mr. Chakravarty’s second contention and 
cannot reasonably be construed—having re¬ 
gard, particularly, to its actual decision — ad¬ 
versely to the plaintiffs in the present suit. 

(9) As to the case in — ‘Lep Singh v. Nimar 
Khasia’, 21 Cal 244, it is enough to say that, 
apart from the fact that that case is also clear¬ 
ly distinguishable and is. strictly speaking, no 
authority on the present question, there is, 
even in that case, one observation which is 
highly significant and which really supports the 
plaintiffs respondents. It is clear from the 
decision in ‘21 Cal 244*, that there their Lord- 
ships recognised that proof of title would en¬ 
title the plaintiff to a decree for mesne profits, 
irrespective of the question of possession. That 
rase‘related to a claim for the value of fruits 
grown in the suit land during the period of 
the plaintiff’s alleged possession thereof and the 
plaintiff’s claim was sought to be resisted by 
the defendants by setting up title in themselves 
with regard to the suit land. In these circum¬ 
stances their Lordships held that (1) if the de¬ 
fendants succeeded in proving title in them¬ 
selves the plaintiffs’ suit would fail, (2) if the 
plaintiffs succeeded in proving their title their 
suit would be decreed and (3) if neither party 
succeeded in proving title the plaintiffs would 


A. I. R. 

stili succeed if the plaintiffs proved their pos¬ 
session of the suit land at the date of the suit 
and prior thereto. In my opinion, there is 
nothing in ‘21 Cal 244’ which supports Mr. 
Chakravarty’s second contention. On the other 
hand, it seems to me that that decision, when 
closely read, is opposed to that contention as 
it clearly lays down that the plaintiff would be 
entitled to succeed if he has proved title to the 
suit property which, in the context and the cir¬ 
cumstances of that case, can only mean a prima 
facie title or. to put it in other words, the plain- _ 
tiff would be entitled to succeed if he has given A* 
prima facie proof of title to the suit property. / 

This conclusion seems irresistible when we 
remember that the case in *21 Cal 244’, pur¬ 
ports to be based—and is also really based— 
upon the decision in the case of — ‘Radha 
Churn v. Zumuroonissa Khatoon’, 11 W R 83 
iCal). That decision, if closely analysed, leads 
to this position that the plaintiff in a suit of 
the present type can succeed on prima facie 
proof of title and prior possession may, under 
certain circumstances, be sufficient prima facie 
evidence of title. To my mind, the cases in ‘21 
Cal 244 and 11 WR 33 (Cal)’ rather appear tc 
be authorities against the appellant — at any 
rate no argument against the maintainability 
of the plaintiffs’ suit can be founded upon any 
of them. ‘Radha Churn’s case’ has some resem¬ 
blance to the present case and the decision 
therein substantially favours the respondents. 

(10) In the above state of the law, the plain¬ 
tiffs’ suit cannot be held to be not maintainable 
as upon the findings of the Courts below and 
these findings are amply justified on the ma¬ 
terials on record — the plaintiffs title to the 
suit property has been sufficiently proved ana 
there is no case or claim of the titie having 
been extinguished by limitation or adverse 
oossession and the test of ‘prima facie evidence 
of title’ laid down by Sir Barnes Peacock in — 
‘Radha Churn’s case’. (11 W R 83) has been 
satisfied by the plaintiffs beyond all doubts. 

(11) There is also another aspect of the mat¬ 
ter. On the authority of the cases of — ‘Sa- 
miulla v. Nil Mamud’, 97 Ind Cas 564 (Cal) and 

_ ‘Surnomoyee v. Deonath Gir Sunnyasee, 

Cal 908, the plaintiffs may be said to have, 
waived the trespass and sued tor damages. This 
position is clearly tenable as, admittedly in the 
present suit, there is a claim for damages foi 
use and occupation and the claim for mesne 
profits is only in the alternative. In this view 
of the matter, apart from anything else, tne 
present suit would be maintainable. 

(12) In the light of what I have said above, 

I am bound to overrule also the second conten¬ 
tion raised by Mr. Chakravarty and I reject the 

(13) My conclusion, therefore, is that jh* 
plaintiffs’ suit has been rightly decreed by tne 
Courts below. This appeal, accordingly, tans 
and is dismissed with costs. 

(14) Leave to appeal under Cl. 15 of the 

Letters Patent is asked for and is refused. 
r , V B.B. Appeal dismissed. 
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Banarashi Lal, Accused-Petitioner v. The 

State. ... 

Criminal Revn. No. 957 of 1951, D/- 14-1' 
1952. 
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West Bengal Cotton Cloth and Yarn Control 
Order (1948;, CL 18(1) — Fa Jure to keep price 
List hanging in absence of cioih is no oft nee. 

(Para 2) 

Chandra Narain Laik, for Petitioner; Sama- 
rendra Nath Mukherjee, for the State. 

ORDER: The petitioner before me was pro- 
secuiedon a charge of -violating the provisions 
of c*l 18 (t), West Bengal Cotton Cloth and 
Yarn Control Order, 1048 by not keeping the 
price list of the textile goods in his shop hang¬ 
ing.” The petitioner s defence was that he was 
not guilty. On the evidence before him the 
learned Magistrate came to the finding that 
the petitioner had no price list hanging in his 
shop at the time when the offence was said to 
have been committed. The learned Magistrate, 
upon that finding, convicted the petitioner and 
sentenced him to pay a fine of Rs. 50/- in de¬ 
fault to stiller rigorous imprisonment for one 
month. The learned District Magistrate refused 
to interfere with this order of conviction and 
sentence in revision. The petitioner then mov¬ 
ed this Court and obtained the present Rule. 

(2) The short submission that has been made 
before me on behalf of the petitioner is that, 
even accepting the finding of the learned Ma¬ 
gistrate that the petitioner had no price list 
hanging at the relevant time in his shop to be 
correct, that alone would not be sufficient for 
the conviction of the petitioner inasmuch as the 
prosecution had not proved that the petitioner 
had at the relevant time in his shop cloth 
naving prices stamped thereon and in the ab¬ 
sence of such proof cl. i8. West Bengal Cotton 
Cloth and Yarn Control Order, 1948 could not 
be attracted to the case and no question of any 
violation of that provision would arise It 
seems to me that on the materials on record 
the petitioner’s submission has considerable 
force and cannot but be accepted. There is 
nothing on the record to show that at the rele¬ 
vant time the petitioner had in his shop cloth 
ot the description mentioned in cl. 18 of the 
Control Order, referred to above, and, accord¬ 
ingly, the failure to hang a price list in his 
shop cannot be construed to be an offence of 
violation of the provisions of the said clause. 
The conviction of the petitioner must, accord- 
jngly, be quashed and the sentence, passed upon 
him, must be set aside. 

Th ( «LI h - is .- Rule A. therefore, made absolute. 
The conviction of the petitioner and the sen- 
tence passed upon him are set aside and the 
fine, if paid, is directed to be refunded. 

C/D.R.R. Rule made absolute. 
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ROXBURGH J. 

-j£ nke i w a r : Haidar and another, Judgment- 
deb tors-Peti tioners v. Ram Gopal Das NaskaV 
and others, Opposite Party. r 

Civil Rule No. 1702 of 1950, D/- 8-6-1951 
Act <7 SimeT JW A f ic ^ tu 5 aI Debtors’ 

as M 

o n T . , (Para 3) 

AmriSiaf a Mukhe r nS etit anS erS Ti- A ‘i C ^ Gupta > 

Mukherjee, forOppSi^Part^™ 31 Chandra 

point ^under T1 S S 37 A r p ises an interesting 

Debtors’ “St The A ’nr?, en ?- 1 Agricultural 

aci. The proceedings originally 


started by a petition dated 4-9-19-12 under S. 
37A filed by Eiju Haidar, opposite party 4. 
The Section itself had just come into force or. 
13-G-1942. The application was not made in 
i-v.Mii AlXA as xevjiaieu by R. 77A framed 
under the Act. Although, possibly, in sub¬ 
stance, it contains all the necessary materia!, 
if read with the previous application under S. 
•' cl the Act winch had been made by Biju 
Haidar, and which is referred to in liis later 
application under S. 37A. Nothing much ap- 
P-wr :■} have been done on this application 
!-ut on i‘!-i044, Biju Haidar filed another ap¬ 
plication in proper form. The present peti¬ 
tioners. Lankeswar Haidar, and Sm. Promila 
Sundari Dari arc cosharers of Biju Haidar in 
the properties, the sale oi which was sought 
to I • et aside by these proceedings. Eventual¬ 
ly. on 24-5-1943, they themselves filed an appli- 
under S. 37A mentioning that 3iiu 
Haidar was considering withdrawing his appli¬ 
cation. Eventually, on 10tn August, Biju Hai¬ 
dar withdrew his application. 

<2> It is not necessary to trace the subse¬ 
quent history of the case which lias cnee before 
keen before this Court. The present stage is 
inrt tne only question for consideration is 
whether the application of the present peti¬ 
tioners under S. 37A is barred by limitation. 
Ever since the point was taken, it has been 
decided against them. The decision of the 
, F,rst Extra Additional District Judge 
of 24-Parganas which is the subject-matter of 
tne present rule is based on the view that the 
original application of Biju Haidar on 4-0-194*> 
was no application under the Act, and 'there^ 
fore, no application of any sort had been made 
b.v any party under S. 37A before 10-1-1944, 
therefore out of time, the period of 
.miu.tion being uptill one year from 18-6-1942, 
the date of commencement of the Bengal Agri¬ 
cultural Debtors’ Act, 1942. 8 

. Jft!- Mr ‘ ', Tanah a PP ear *ng on behalf of the 

rhan2r ers r« ha ! contested this view. Mr. Atul 

Snnclt GU f Pta J ap P earin S on behalf of the 
opposite party does not attempt to challenge 

put forward by Mr. Janah but 

rnnitif S ,. simj ? ly that the only question for 
consideration is as to when was the apnlici 

tStion^s 6 that 016 present Petitioners. Hifcon- 
?™°" ‘J.tbsteven assuming that the applica- 

co3d on^v lda ^u wa £ e °? d that application 
and that u tnv 0r ^ K benefi S ° f Bi i u Haidar. 
annliraHon f ^ w ° h i rer , WIshes to make an 
sSns of S M 7 A n btain the beneflt of the provi- 
3 ]\ he was squired himself to make 

within d 1hl n «i n - t i’PPbeation _ under the Section 

that thp rwffl? lmi ^^ 0n * Even assuming 
tn xhi „ Pet'tioners were in some way parties 

Haidar that*SSi?«'° n the a P Dl ieation of Biiii 
of the ainLfv ri Sht to the benefit 

wished IS" ° f „ B . ,ju Haldar > and if they 
fit of til ii "• n the ‘ r own favour the bene- 

necessary for thpi n t ° f , this Section ’ jt was 
fore fa 7 1047 t l? 6m t0 make an application be- 

ansrsJ ® 

Zf thZ ^ as a eorollarv that the contention 

j&SASTfig. ,*S3!S$ 

in an ordinary civil suit. There is a doser 
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analogy perhaps to the provisions of S. 26F, 
Bengal Tenancy Act where a special right of 
pre-emption is given to cosharers under S. 26F 
(4) (a), but they have to apply to join in the 
said application and a special period of limita¬ 
tion is laid down for such applications. Thus, I 
consider that the order of the learned Judge in 
the matter is correct although I am, to say the 
least, doubtful that the reason on which he has 
based his order is sound. 

(4) This rule is accordingly discharged with 
costs. 

C/D.R.R. Rule discharged. 
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BOSE J. 

Shri Ganesh Jute Mills Ltd., Petitioner v. 
Commercial Tax Officer and others, Res¬ 
pondents. 

Suit No. 110 of 1950, D/- 6-12-1951. 

Sales Tax — Bengal Finance (Sales Tax) 
Act (6 of 1941), S. 5 (2) (iii) — Effect of 
change in designation of “Stores and Supply 
Departments”. 

Where the petitioner had contracted to 
.supply certain goods to Government of India 
at the price exclusive of Bengal Sales tax, the 
change brought by the Notifications D/- 
31-12-1945 and 2-9-1947 in the designations of 
“Supply Department and the Stores Depart¬ 
ment of the Government of India” which 
appear in S. 5 (2) (iii) of the Act G of 1941, to 
“the Department of Industries and Supplies 
and to “Ministry of Industry and Supply”, 
respectively, without an amendment to this 
effect in the section itself, could not deprive 
him of the benefit of the exemption under the 
section, in respect of the supplies made by him 
before the passing of the West Bengal Finance 
Sales Tax Amendment Act (10 of 1949), which 
withdrew the said exemption. (Paras 6, 7) 

A N Rov, for Petitioner; S. Bannerjee, for 
State of West Bengal; E. Meyer, for the Union 
of India. 

ORDER: This is an application under Art. 226 
of the Constitution, for an appropriate Writ for 
cancellation of the demands made by the res¬ 
pondent Nos. 1 and 2 under Notification dated 8- 
11-1950, asking for a sum of Rs. 9. 401/10/6 to be 
paid by the petitioner and for direction on the 
said respondents to forbear from giving effect to 
that Notification. 

(2) The facts are that by a contract entered 
into with the Government of India; Ministry of 
Industry and Supply, dated 1st September 1948. 
the petitioner agreed to supply some hessian cloth 
to the Government of India. The contract pro¬ 
vided inter alia that the prices shown m that 
contract were exclusive of the Bengal Sales Tax 
and the Government of India would arrange di¬ 
rect payment of sales tax to the Government of 
West Bengal if it is found ultimately that sales 
tax is payable in respect of the said contract. 

(3) Pursuant to the said contract, the petitioner 
sunplied goods to the r.'-/eminent of India and 
charged the Government of Tndia the prices pay¬ 
able in respect of such supplies which were ex¬ 
clusive of the sales tax. The pptitioner also entered 
into two other similar contracts with the Govern¬ 
ment of Tndia for sale of hessian goods and sup¬ 
plied poods under the said contracts. 

(4) The Commercial Tax Officer came to the 
conclusion that the petitioner was liable to pay 
sales tax in respect of the said contracts and he 


purported to demand sales tax from the petitioner 
and it appears that by a Notification No. 6767 
dated 8-11-1950, the Commercial Tax Officer made 
a demand from the petitioner of a sum of Rs. 
9,401/10/6 as sales tax in respect of the goods 
supplied. Tiie petitioner challenges this demand 
of the Commercial Tax Officer as illegal. In the 
circumstances he has moved this Court for the 
reliefs stated above. 


(5) The Sales Tax Act, Section 5(2)(iii) provides 
ns follows: 


“In this Act, expression “taxable turn-over” 
means that part of a dealer's gross turn-over 
during any period which remains after deduct¬ 
ing therefrom 

tiii) sales to the Indian Stores Department, 
the Supply Department of the Govern¬ 
ment of India and any Railway or Water 
Transport Administration.” 

(6) It is contended by the learned Counsel for 
the petitioner that in respect of the supplies under 
the contracts mentioned in the petition, he is en¬ 
titled to the benefit of this exemption inasmuch 
as the supplies were to the Department of Supply 
as mentioned in the said sub-cl. (iii) of S. 5(2). 
One Mr. M. P. Pai who is Joint Secretary in the 
Ministry of Works, Production and Supply of 
the Government of India, has affirmed an affidavit 
in connection with these proceedings. It is stated 
in the said affidavit that the Department of 
Supply came into existence in September 1939. 
Before 7-1-1946, the said Department of Supply 
was charged with the procurement of stores from 
all places in India including Bengal, but by a 
Notification dated 31-12-1945, the Governor General 
in Council was pleased to announce the creation 
with effect from 7-1-1946 of the Department of 
Industries and Supplies in place of the existing 
departments of Supply and of Industries and 
Civil Supply. A copy of this Notification is an¬ 
nexed to the said affidavit, and it appears from 
such Notification that this newly created depart¬ 
ment was charged with the work of procurement 
of stores for Government and with certain 
additional works. It further appears from An- 
nexure *B* to that affidavit that subsequently by 
another Notification dated 2-9-1947. the designa¬ 
tion of “Industries and Supplies Department” was 
changed to “Ministry of Industry and Supply”. It 
thus appears that the powers and functions of 
the Department of Industries and Civil Supply 
in the matter of procurement of stores were con¬ 
tinued and they remained the same after 7-1-1946. 
Although there was change in the designation of 
the Indian Stores Department or the Supply De¬ 
partment of the Government of India in the 
manner which I have stated before, S. 5(2)(iiu 
was not amended in any way and the names of 
Indian Stores Department and the Supply Depart¬ 
ment were continued. 


(7) Mr. Banerjee appearing for the respon¬ 
dents Nos. 1 and 2 has contended that since this 
Indian Stores Department and the Supply Depart¬ 
ment of the Government of India had become 
merged into the Departments of Industries ana 
Supplies by the Notification of the 31st Decern- > 
ber. the exemption granted by S. 5(2>(iii> is not 
available to the petitioner. It may be further 
pointed out. that in 1949 an Act was passed by 
the W*st Bengal Legislature, being West Bengal 
Act 10 of 1949. which withdrew this exemption 
granted under S. 5(2)(iii). but the supplies in 
respect of the contracts mentioned in the peti¬ 
tion were effected before that date, and therefore 
the amendment does not affect the question be¬ 
fore me. I am unable to accede to the conten¬ 
tion of Mr. Banerjee that by change of the desi- 


i 
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gnation which appears in the exemption section 
and by means of a simple merger of the func¬ 
tions of these departments with the newly desi¬ 
gnated department, the petitioner can be depriv¬ 
ed of the benefit of the exemption claimed. As 
I have pointed out before, although the Notifi¬ 
cation in question created this new department 
and conferred on this new depan ment 
these functions which were being performed by 
the Indian Stores Department and the Depart¬ 
ment of Supply, there was no amendment effected 
in sub-cl. (iii) of Cl. 5(2). 

(8) I am of the view, therefore, that the peti¬ 
tioner is not liable to pay sales tax in respect 
of the supplies in question. 

(9) In the circumstances this Rule must be 
made absolute, the Notification dated 8-11-1950 
is cancelled and respondents Nos. 1 and 2 are 
directed to forbear from giving effect to the said 
Notification. 

(10) The West Bengal Government will pay one 
set of costs to be divided between the petitioner 
and the Union of India. 

B/H.G.P. Rule made absolute. 
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deposits made after 26-11-1946. On 17-3-1947 the 
Directors were given liberty to pay up to GO per 
cent, of the ciaim of inc creditors and the period 
oi moratorium was also extended for another 
three months. On 26-3-1947 the application for 
moratorium was dismissed, and on the same day 
a winding up petition was admitted and the 
Official Liquidator was appointed the provisional 
Liquidator. On 1-9-1947 an application lor scheme 
oi arrangement was presented. On 19-11-1947 the 
scheme was sanctioned and the- application lor 
winding up was also dismissed. 

(3) The scheme did not function well, and the 
Bank again fed into diiliculties. On 14-2-1949 a 
second application for winding up was presented, 
and on 1-4-1949 an order lor compulsory winding 
up of the Bank was made and the Official Recei¬ 
ver was appointed the Official Liquidator. 

(4) The present application is made by Ram 
Chandra Paida, Kalash Chandra Paida, Radha 
Nath Paida and Sreehari Charan Paida for an 
order that they be substituted as the plaintiffs 
in place of the Bank of Calcutta Ltd. and for 
an order recording an adjustment of the preli¬ 
minary decree whereby petitioners agreed to ac¬ 
cept from the defendant a sum of Rs. 60.000 - 
in full settlement of the claim and costs. 
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BACHAWAT J. 

Bank of Calcutta Ltd., Plaintiff v. Dhirendra 
Nath Roy and others, Defendants. 

Suit No. 347 of 1938, D/- 5-3-1951. 
Registration Act (1908), S. 17 (1) (b) and 
(e) — Assignment of decree. 

An assignment of a preliminary mortgage 
decree for sale of immovable property is not 
compulsorily registrable under S. 17 (1) (b) 
but requires registration under S. 17(1) (e). 

(Paras 26 and 34) 
Anno: Reg. Act, S. 17 N. 46 Pt. 4. 

a H Vr N * 0 Sanyal and Niren De, for Plaintiff: 
A. K. Sen and Amiya Kumar Basu, for 
Defendants. 

REFERENCES: Courtwise/Chronological/ Paras 

W } nd A PP 321: (AIR 1924 PC 198) 32 

<, 38 > ** { nd App 114: (AIR 1936 PC 63) 31 

™ _ Ind A PPJ77: (AIR 1945 PC 152) 31 

( 80-81) 5 Bom 232 oa 

(’96) 23 Cal 450 5 k 

(’08) 12 Cal WN 625 or 

(’46) 50 Cal 486 o, 

(’48) AIR 1948 Cal 363 

Mavrin 3 ?™' 3 *)a 4 i 3 d : ^ 178 Ind Cas 278 > 29 
) 28 > f-1 M« d 701: (AIR 1928 Mad 914 FB) 32 

940) Mad 306: (AIR 1940 
140) 2 y 

; On 17-7-1933 there was a mortgage of 
fpnlw v , aluable immovable properties, by the de- 
Tn”™™ . in favour of Jess °re Loan Company Ltd 
suit I9 to ^ Company Ltd - instituted this 

SoJe lS r n he mortgage. On 4-2-1946 the 

with the C t ^ P o an , y i’ td - was amalgamated 
T ^ nk . of Calcutta Ltd. The Bank of 

of a So^^ Came entitled t0 all the ^ets 

S lte and was substituted 

iqac u ace ^ the plaintiff in this suit. On 15-11- 

ZJST * aU A,® £21 

gage ^ee for sale was passed in the suit. 

and eT&inu S CUtta fel1 ^ difficulties 
granting mti. 19 ? 8 there was an interim order 

Store“f the^B^nKr 4 * 6 undertaki ng of the 
per cent to fbf not pay more foan 25 
’ 1° the . cre( Utors. This undertaking was 

ESS, TT tlme to time - On the 

ctors were given liberty to pay in full the 


(5) The petitioners claim that they are entitled 
to the preliminary decree on the strength of cer¬ 
tain deeds of assignment executed by the Bank 
of Calcutta. 

( 61 One Biswanath Paida was a rich zemindar 
of Balasore. He is now dead. He opened several 
fixed deposit accounts in the names of several 
persons. During his lifetime he was the Karta 
of a joint family consisting of these persons and 
after his death petitioner Ram Chandra Paida be¬ 
came the Karta of the said joint family. 

(7) The petitioners allege that on 26-11-1946. a 
sum of Rs. 3,14,400/- was due from the Bank 
on these several accounts. They also allege that 
Biswanath Paida paid a further sum of Rs. 9.360/- 
to the Bank on 10-2-1947, in order to enable the 
bank to pay its constituents in Balasore and that 
on 15-6-1947 the petitioners paid to the Bank 
a sum of Rs. 18,500/-. 

(8) The petitioners produce an agreement in 
writing signed by Murari Mohan Chatterjee. 
Managing Director of the Bank, and dated 15-6- 
1947 whereby the Bank agreed to assign the pre¬ 
liminary decree in the suit to the petitioners for 
the sum of Rs. 2,16,500/- made up as follows: 

(a) Rs. 1.88,640/- being 60 per cent, of Rs. 
3,14.400/-. 

(b) Rs. 9.360/- paid on 10-2-1947 and 

. < c) Rs- 18,500/- paid by the petitioners on the 
date of the agreement. 

JJ? ere . Ku lso * letter from Murari Mohan 
Chatterjee to the petitioners dated 15-6-1947, stat- 

5®* tbat tbe sum of Rs. 2,16,500/- was being ad- 
l“ s i ed asainst the preliminary decree in the suit 
gJJJ J ?J“S?** °i 1.25.760/- was being trans- 

fTf d ^ f th £ Head Office. At or about that time. 

dtfmrtnn/c T"* 2 ’ 2 ?: 000/ * was Payable from the 
de !“ d “ ts “Mjr preliminary decree. 

Bengali rtL^ Pe f lt 0n . ers have also Produced a 
deed k f K aS 5l gnm ^ nt dated 25-8-i947. This 

n d Murari Mohan Chatterjee, the 

Ku^ T?„H lreC i^ r °! the Bank> and also hy Sislr 
S. r nkv t D ! r “ tor of the Bank. The scribe is 

sS£r B i?tSa°,«“‘ i “ is * - 

deednr'*? the Petitioners the Bengali 

list of f t»?^, en Jl. was not mistered because a 
Jist of the properties was not annexed to the 

Certificate B Jjl b n e Q C fc au f Se i he ^eome-tax Clearance 
emneate was not forthcoming. The petitioners 
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thereupon requested the Board of Directors of the 
Bank functioning ur.aer the scheme of arrange¬ 
ment to execute a fresh aeeci. The minutes of 
the meetings of trie Board of Directors neld on 
24-3-194S and on 27-7-1948 have been produced. 
In the first meeting, the Directors resolved to take 
legal ad vice on tne point and in the second meet¬ 
ing the Directors resolved to execute a fresh deed 
of assignment in favour of the petitioners. 

(12) The petitioners produced another deed of 
assignment in English dated 30-1-1949. This deed 
is also signed by Murari Mohan Chatterjee and 
Sisir Kumar Dutt and witnessed by Snkanta 
Bhattacliarjee and Eansidhar Das. an employee 
of the petitioners. The deed appears to have been 
presented to tne Collector of Stamps for adjudi¬ 
cation and the Collector seems to have adjudicat¬ 
ed on it on 20-9-1948. Tne deed was presented 
for registration but registration was refused on 
6-5-1949. 

(13) This application is opposed by the Official 
Liquidator of tne Eank of Calcutta who challenges 
the genuineness and validity of the agreement and 
of the two deeds of assignn i 

(14) One Jiban Ratan Sar.yal, an assistant of 
the Official Liquidator, affirmed an affidavit on 
August 1950. It was stated in that allidavit (a> 
that the Official Liquidator was unable to obtain 
possession of the books of account and other re¬ 
cords of the Balasore Branch, (b) a charge of 
fraudulent preference was made, and (c) a refer¬ 
ence was made to a letter dated 11-11-1948 written 
by the Bank to Messrs. Orr. Dignam & Co. in 
which the Bank requested Messrs. Orr, Dignam & 
Co. to co-operate in the sale of one of the mort¬ 
gaged properties. The suggestion then was that 
the deeds of assignments were not in existence 
on 11-11-1948. If there was an assignment the 
Bank had no interest and could not sell. This 
suggestion is, however, now dropped. There is 
satisfactory evidence that the deed was in exis¬ 
tence in November 1948. Indeed the case of the 
Official Liquidator now is that the deed was exe¬ 
cuted in November 1947. 

(15) On behalf of the petitioners, an affidavit 
in reply was hied by one B3nshidhar Das. This 
affidavit was affirmed on 16-8-1950, Banshidhar 
stated that the; affidavit of Jiban Ratan was filed 
at the instigation of one Sudhanshu Sekhar 
Banerjee who was really instrumental for the pre¬ 
paration of the deeds of assignment. It was alleg¬ 
ed that Sudhansu had taken inspection of the 
deeds and it was significant that he had filed 
no affidavit. It was also stated that the petitioners 
came to know about 3 months back that the Liqui¬ 
dator had taken possession of the books and re¬ 
cords of the Balasore branch. 

(16) Sudhanshu thereupon affirmed an affidavit 
on 26-8-1950. In this affidavit it was alleged that 
the agreement dated 15-6-1947, and the deed 
dated 25-8-1947, were executed on 18-11-1947. I am 
unable to place any reliance on this affidavit for 
the following reasons: 

(17) Sudhanshu was an emploj*ee of the Official 
Liquidator since March 1950. It is not denied 
that he took inspection of the several deeds of 
assignment. No explanation was given in his affi¬ 
davit as to why he did not affirm an affidavit 
earlier and as to why no suggestion was made 
in the affidavit of Jiban that the deed dated 
15-6-1947 was executed in November 1947. No ex¬ 
planation is given as to why the earlier sugges¬ 
tion that the deed was not in existence in Novem¬ 
ber 1948 was made. 

<18 1 The Official Liquidator himself produced an 
entry in the Balasore books which shows that a 
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sum of Rs. 2,16.500 - was being adjusted against 
this preliminary decree. 

<19» The minutes of the meetings of the Eoard 
of Directors of the plaintiff company in June 1947, 
are said not to be available and are not produced! 

(20i The Official Liquidator knew of the execu¬ 
tion of the deeds at least in January 1250. Letters 
had been written to Murari Mohan Chatterjee de¬ 
manding explanation but no application for his 
examination has been made so far. 

(2D The Bengali deed of assignment is referred 
to without any protest and apparently with ap¬ 
proval of the Board of Directors of the plaintiff 
company in their meetings which were held in 
April and July 1948. This Board consisted ‘inter 
alia’ of Directors who represent the depositors 
and who were independent of the previous 
management. 

(22) Sudhanshu in his affidavit relied upon a 
chit dated 17-11-1947 written by Murari Mohan 
Chatterjee requesting him to do the work of the 
Balasore people, who had come down to Calcutta. 
Sudhanshu alleges that he came to know the 
Padias for the first time on that day and that 
the chit was really a request to him to see the 
matter of assignment through. On the face of 
it the chit does not refer to the execution of 
a deed. The chit may well have been written 
in connection with the income-tax clearance certi¬ 
ficate. 

(23) One Nirmalendu Bikash Banerjee, another 
assistant of the Official Liquidator, filed an affi¬ 
davit which was affirmed on 11-11-1950. He pur¬ 
ports to give the result of his investigation into 
some of the books of the bank. I believe Bansi- 
dhar’s statement that all these books were in the 
possession of the Official Liquidator when Jiban 
affirmed his affidavit. According to Nirmalendu. 
the books show (a) that Rs. 3,14.400/- was due 
on the several accounts from the bank, (b) That 
on 14-6-1947 against this sum a sum of Rs. 
1.09.000/- was adjusted on account of payment 
and set off several other accounts, (c) that there 
are no entries in the books of account of the Eank 
showing anv payment of the sums of Rs. 9,360/- 
and Rs. 18.500/-. 

(24) The evidence of Nirmalendu is hearsay of 
the” worst type and I can place no reliance on 
his affidavit. He has no personal knowledge of 
the transactions. He did not keep the bocks of 
account and he cannot even say as to whether they 
were kept in the usual course of business. In 
spite of a challenge from the petitioners no writr 
ing has been produced by the bank showing that 
the petitioners gave any authority to set off any 
amount as alleged by Nirmalendu. Some of tne 
books of the Balasore branch are said not to be 
available and are not produced. A set-off of Rs. 
1 09 000/- on 14-6-1947 is inconsistent with tne 
entrv in the Balasore books adjusting a sum of 
Rs. 2.16 500/-. If there was set-off the balance 
left would be less than Rs. 2,16,500/-. 

(25) My finding is that the agreement dated 
15-6-1947, the Bengali deed of assignment datea 
25-8-1947 and the English deed of assignment 
dated 30-1-1949. were executed on the dates which 
they bear 2 nd for the consideration mentionea 
therein. It is conceded by Mr. A. K. Sen that 
on this finding he can urge two other contentions 
onlv in defence to this application, viz., that (a» 
The deeds of assignment are compulsorily regis¬ 
trable and not being registered are not admissible 
in evid'uve: (b) In the alternative the applicants 
are not assignees of an interest in the subject- 
matter of the suit and cannot apply for leave to 
continue the suit under O. 22, R. 10, Civil P. O. 
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Mr. A. K. Sen contended that the deeds are com- 
oulsoriiy registrable under sub-ss. 17 tl»(b) and 
:7(l)(e), Registration Act which require registra- 
ion of the lollowing documents: 

•(b) other uon-testamentarv instruments which 
purport or operate to create, declare, assign, li¬ 
mit or extinguish, whether in present or in 
future, any right, title or interest, whether vest¬ 
ed or contingent, of the value of one hundred 
rupees and upwards, to or in immovable pro¬ 
ne rty: 

$ * $ 

(c) non-testamenlary instruments transferring 
or assigning any decree or order of a Court or 
any award when such decree or order or award 
purports or operates to create, declare, assign, 
iimit or extinguish, whether in present or in 
future, any right, title or interest, whether vest¬ 
ed or contingent, of the value of one hundred 
rupees and upwards, to or in immovable proper¬ 
ty.” 

(26) I hold that sub-s. 17(lnb) has no applica¬ 
tion. This Court has held l hat a mortgage decree 
for sale of immovable property is not immovable 
property and that an assignment of such decree 
is not compulsorily registrable tuider sub-s. 
17(l)(b). —‘Gous Mahomed v. Khawas All Khan*. 
23 Cal 450; —'Ram Ratan v. Jogesh’, 12 Cal WN 
625. I am bound by these decisions and I must 
follow them. 


(27) By the Transfer of Property (Amendment* 
Supplementary Act, 1929 the Legislature amended 
S. 17, Registration Act by introducing cl. (e) to 
S. 17(1). Reliance is placed on —'Shiva Rao v. 
Official Liquidator', ILR (1940) Mad 306 and it 
:s contended that the amendment show's that a 
mortgage decree for sale is now immovable pro¬ 
perty. I do not agree with this contention. If 
he Legislature intended to sav that such decree 
is immovable property, the definition of ’immova¬ 
ble property’ in S. 2, Registration Act would have 
>een amended so as to include such decree. 

(28) The next question is whether the deeds or 
assignment are compu.sorily registrable under sub¬ 
s' 17(l)(e>, Registration Act. Tne groun of words 

purport or operate to declare X X X 
immovable property" also appear in sub-s. 17(l)(b> 
tost J. s interpretation of those words in — 
Sakharam v. Madan\ 5 Bom 232 which has be- 
come classic is as follows: 

There declare’ is placed along with ‘create’ 
assign, ’limit’ or ’extinguish’ a ‘right title or 
interest' and these woids imply a definite 
change of legal relation to the property b an 

Se 0 t n 0l Tt, t m ^ ied In th? dJcJLS 

t0 ‘ l think this is equally the case 

t?on of wiH 0 nor ,CleCla, ' e ’ ( Tt lm P lies « declara¬ 
tion of will, not a mere statement of fact ” 

of'°NorXm 

ga?e decree^or Si Wh ‘n deCtded that a 61131 m o«: 

e °t imm °vable property requires 

SUb ‘ s ; Mr. Sanyal dis- 

Ms t 
S3 5 % and ,,s 

'-•or^nt n Tf h iLi Case H? e Preliminary decree is by 

s made ^ talments * » the pa^en 

SeSteretatffKX Wlth . the decree ' ^e docu- 

to be delivered 0rtgag 5 d P r °P ert y have 

•• fist isfiswsi 


.sale, subject :o the provisions of ihc Bengal 
Money-Lenders Act. 

(31* The preliminary decree is not capable of 
execution. —‘Jivandas Khimji v. Dindoyai Shah, 
50 Cal WN 486. Tne suit is pending in spite 
of the passing of the preliminary decree. The 
application for final decree is a step in the pend¬ 
ing suit and is not an application lor execution : 
—*Madan Theatres Lid. v. Dinshaw & Co. Bankers 
Ltd/. 72 Ind. App. 277 <P.C.». For some purposes 
the loan is not merged in the preliminary decree 
and interest ‘pendente lite* until the final decree 
is given at the contractual rate: —‘KusumKumari 
v. Debi Prosad’, 63 Ind. App. 114 (P.C.>. 

(3-' But on the passing of the preliminary de¬ 
cree there is no longer merely a right to sue. 
There is something more, viz., a decree which 
crystallizes the rights and obligation of the parties. 
The suit cannot be dismissed for default of ap¬ 
pearance nor can it abate on the death of the 
plaintiffs or the defendant: —‘Lachminarain v. 
Balmakund’, 51 Ind. App. 321 (P.C.); —'Perumal 
Pillai v. Perumal Chetty’, 51 Mad 701(F.B.); —■ 
'Bhusnnchandra v. Chhabimoni Dasi', AIR 1948 
Cal 3o3. 

(33) The preliminary consent decree is not mere¬ 
ly a recital of a pre-existing fact. It finally de¬ 
clares and determines the amount due under the 
mortgage. It establishes and declares the plain¬ 
tiff's right to have the property so.d if the debt 
is not paid. It embodies the declaration of the 
will of both the parties and of the Court and 
causes a definite change in the legal relation of 
the parties to the property. The rights & obligations 
are finally settled k the parties cannot go behind 
the preliminary decree. The final decree is but 
the consummation of the preliminary decree which 
has now* become a starting point and a source of 
the rights and obligations. 

*34 * In my judgment a preliminary mortgage for 
sale of immovable property declares a right, title 
and interest in immovable property and the as¬ 
signment of such decree requires registration under 
S. 17(lKe), Registration Act. 

(35) I, therefore, hold that the deeds of assign¬ 
ment are not admissible in evidence and this ap¬ 
plication must, therefore, fail. It is therefore not 
necessary to deal with the alternative contention 
of Mr. A. K. Sen. 

(36) I will, therefore, dismiss the application but 
in the special circumstances, I will direct each 
party to pay and bear its own cost of this appli¬ 
cation. The Official Liquidator will retain his own 
cost out of the assets. 

B/R.GD. Application dismissed. 
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G. N. DAS AND K. C. DAS GUPTA JJ. 

Samarendra Nath Bose, Appellant v. Corpo¬ 
ration of Calcutta, Respondent. 

A.F.O.O. No. 120 of 1949, D/- 28-8-1950 

omSJW% ~ 5 a,cutta Municipal Act (3 
proved’ S ’ 138 ” Incr ease of valuation how 

rent Payable by the tenant 
per month is apparently unchanged, the 

sucrep'dY b K W , hich .. the Corporation can 
gS2i f, howin f that there has been an 

k hv a? - the fu 11 . 1 p F°P er f or the premises 
showing that either the furniture or 

for which deduction was made 

?eV h fLn m h Q f 0f 016 pre X ious assessment is 
less than before or at least that the rent 
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payable for such furniture or other things 
^ less than before. (Para 2) 

S. C. Miiter, Jyotish Chandra Pal, Krishna 
Prosad Basu and Prosanto Kumar Gho^e, lor 
Appellant; Krishna Lai Banerji, for Respondent. 

DAS GUPTA J.: At the general revaluation 
which was to take elfect from the iourtli 
quarter oi 1939-1940 premises No. 2, Heysham 
Road were assessed at a value of Rs. 11,080/-. 
It appears that the monthly income was taken 
at Rs. 1140/- in spite of tne fact that admittedly 
the rent was Rs. 1300/- per month. In 1945 
the Corporation authorities increased the 
valuation from Rs. 11,030/- to Rs. 12,630/- and 
in the notice under S. 138, Calcutta Municipal 
Act under which when a valuation is increased 
the notice shall contain a statement of the 
grounds of such increase it was stated that 
the increase was estimated on account of rise 
of rent since the last valuation. There was an 
objection by the assessee and the Deputy 
Executive Officer thereupon reduced the valua¬ 
tion to Rs. 11,907/-. He appears to have 
calculated the monthly income at Rs. 1225/-. 
There is an appeal by the assessee under S. 41, 
Calcutta Municipal Act on the ground in fact 
that there has been no rise in the rent of 
the premises since the increase in valuation 
was unjust and arbitrary. The learned Small 
Cause Court Judge dismissed the appeal. 

(2) It has been contended before us in this 
appeal against the decision of the learned 
Small Cause Court Judge by Mr. Mitter on 
behalf of the appellant that as the rent ad¬ 
mittedly remained unchanged at Rs. 1300/- per 
month no case had been made out for increase 
of the valuation. Mr. Banerji on behalf of the 
Corporation of Calcutta has contended that the 
registered lease of 1944 shows that the rent 
was fixed at Rs. 1300/- per month and a deduc¬ 
tion of Rs. 75/- on account of some part of 
the furniture and fittings out of the list given 
in Sch. 2 of the lease cannot be considered to 
be unreasonable. It is to be noticed however 
it while the evidence that Rs. 1300/- has 
all along been the rent is not in any way 
challenged the evidence also shows that there 
has been no change in the furniture and the 
fittings. If there had been a change in the 
furniture and fittings or in the rent payable 
therefor it might have reasonably been argued 
that the rent proper for the premises, though 
apparently unchanged, has undergone a change. 
It seems to me clear that when the Corporation 
wants to increase the valuation on the ground 
that the rent had been increased the burden 
is clearly on the Corporation to show that 
there has been such an increase and also the 
extent of the increase. The position is that 
the rent payable by the tenant is Rs. 1300/- 
per month and was so before. The only way 
by which the Corporation can succeed in 
showing that there has been an increase of the 
rent proper for the premises is by showing 
that either the furniture or other things for 
which deduction was made at the time of the 
previous assessment is less than before or at 
least that the rent payable for such furniture 
or other things is less than before. That has 
not been shown. Indeed no attempt has been 
made to show that there has been a decrease 
in the furniture or any decrease in the 
rent payable thereof. It was contended 
by Mr. Banerji that there is nothing to 
show that the deduction of Rs. 160/- 
that was made at the time of the previous 
valuation was on account of furniture. In any 


case the deduction having been made by the 
Corporation it was clearly within the special 
knowledge of an officer of the Corporation to 
show as to what the deduction was for and 
the burden of proving that was therefore on 
the Corporation. I cannot understand how the 
corporation can be allowed to withhold that 
evidence and still argue that as it is not 
known what that deduction was for that deduc¬ 
tion may very well be disallowed now. 

(3) Even supposing that the reasons for 
that deduction are not before the Court the « 
position is that nothing has been shown to t 
justify a conclusion that the reasons for that 
deduction from the gross rent are not equally 
operative at the time the new assessment is 
made. 

(4) In my judgment the contention of the 
learned Counsel for the appellant that the 
Corporation has failed to show that there has 
been an increase of rent should prevail. My 
conclusion is that the learned Small Cause Court 
Judge ought to have allowed the appeal of the 
assessee and reduced the valuation to the 
figure at which it stood at the previous valua¬ 
tion viz. Rs. 11,080/-. 

(5) I would therefore allow the appeal and 
order that the appeal by the assessee to the 
Small Cause Court Judge be allowed and direct 
that the valuation of the premises No. 2, Hey- 
sham Road be reduced to Rs. 11,080/-. 

(6) The appellant will get his costs here and 
below. Hearing fee in this Court is assessed 
at three gold mohurs. 

(7) G. N. DAS J.: I agree. 

C/V.B.B. Appeal allowed. 
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R. P. MOOKERJEE J. 

Susamarani Debi and others, Defendants- 
Appellants v. Udai Chand Mahatab, Plaintiff 
and another, Respondents. 

A. F. A. D. No. 52 of 1946, D/- 22-8-1949. 

(a) Tenancy Laws — Bengal Tenancy Act 
(VIII (8) of 1835), S. 105 — Constructive *res 
judicata’ — (Civil P. C., S. 11). 

What is decided in a proceeding under S. 
105, is to be looked at simpliciter and it is not 
open to the court to introduce or apply prin¬ 
ciples of constructive ‘res judicata’. Where, 
however, a particular objection is actually 
raised before the revenue authorities in those 
proceedings the fact that there is no reference 
to such objections in the order as passed 
would not stand in the way of the Court in a 
subsequent proceeding holding that such 
points as were raised were given up and such 
points would not be allowed to be raised in 
any future suit. AIR 1920 Cal 253 Ref. 

(Para 2) 

(b) Village Chowkidari Act (VI (6) of 1870), m 

S. 50 — Transfer under — Inclusive of income * 
of chowkidari chakran lands — Zamindar can¬ 
not claim additional rent. (Para 5) 

Syama Charan Mitter, for Appellants; S. C. 
Mitter and Promode Kumar Ghose, for Res¬ 
pondents. 

REFERENCES: Court wise/Chronological/ Paras 
(’17) 25 Cal LJ 556: (AIR 1917 Cal 

850 (2) ) * 

(’20) 24 Cal WN 223: (AIR 1920 

Cal 253) * 
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ORDER: On behalf of the defendants, it is 
urged that the court of appeal below erred in 
holding that the defence was barred under S. 
100, Bengal Tenancy Act. The plaintiff had 
"brought the suit to realise arrears of rent, cess 
and interest in respect of a holding of which 
the rent had been settled under S. 105, Bengal 
Tenancy Act. The order passed under S. 105 
was in 1037 and the present claim is for the 
years 1347 to 1350 B. S. The defence was that 
no rent was payable for the land as the plot 
in question was a resumed chowkidari chakran 
land and had been included in the putni creat¬ 
ed in 1846. The putni rent included the rent 
of these lands and the tenants are not liable 
to pay separately any rent for the same. Both 
the courts below have held that as rent was 
assessed under S. 105, Bengal Tenancy Act, 
and the order passed by the revenue authori¬ 
ties (a copy of which is marked as Ex 6 in 
the case) was a contested one, that decision 
had the force and effect of a decree of civil 
court under S. 107, Bengal Tenancy Act. The 
defendant is not entitled to urge in the pre¬ 
sent suit any ground which he could have 
and ought to have raised in the proceedings 
under S. 105, Bengal Tenancy Act. 

(2) The only paper produced to show what 
was raised or decided before the revenue au¬ 
thorities during the proceeding under S. 105 is 
the copy of the order already referred to. It 
appears from that order that two points were 
raised, one was an objection grounded on an 
allegation that the lands were situate in two 
mouzas and the other as to the basis for the 
calculation to fix the reasonable rent. No ques¬ 
tion appertaining to the particular point now 
raised in the present suit appears from the 
order Ex. 6. During the preparation of the 

I? J.'ESS 4 r £ JJ lshtS uthese lands were record¬ 
ed as lands liable to be assessed with rent A 
question might have been raised as to whe¬ 
ther the land was niskar or not or that rent 

deratfons 3U If Pa / 0 abl th ° r " 0t U 2 der other cons ‘- 
Jerations. If so, then proceedings could have 

Act and rt a d ft Under S ‘ - 05A ’ Bengal Te nancy 
nirfL a " d a decislon . arrived at. What is de- 

f ld ^ d j ln * a • proceed ‘ n 8 under S. 105 is to be 

'°°K ed at - s i mpllclter and it is not open to the 

structive 1 v t i? dUC , e ^ appl 7 Principles of con- 
h res judicata. Ihe couns however 

have gone so far as to lay down that if a Mr 

revenue° auUioritile actual,y raised before the 
105 "he fSrtWrt. in . proceed ings under S. 
objections *^5® ls no refer ence to such 

stand in'foe'way oftt'e W °„ Uld "°‘ 

radasTweri S PointTSTS 

bar raised against the del n H Or f f U ? P0rt of the 

the order paSS unfc snw l-V co ? y o£ 

mspn 

under S 105 Bonsai b i^ ct ‘ matter of a decision 
Bahadur of MurshfdahLn Cy A ^ ct ‘ Nawab 
25 Cal LJ ssr n8?5SL v *, Ahmad Hossein’, 


(3) With regard to the defence as to whe¬ 
ther the zaminciar is entitled to claim any rent 
for land now in suit, reference is to be made 
to the engagement between the parties, in. 
184(J the potta and the kabulyat whicn were 
exchanged clearly mentioned that all the 
iands included within particular mouzas were 
being settled and the putni rent which was be¬ 
ing fixed was in respect of all such lands. I; 
is not a general statement that all the lands 
within the mouza are being settled but parti¬ 
cular kinds of properties held by the zamindar 
are mentioned, chowkidari chakran lands be¬ 
ing one of the different types of land so speci¬ 
fically mentioned. 

(•») From exhibit 1, the order of transfer 
made by the Collector in favour of the plain- 
till landlord on the 13th of February, 1901, it 
appears that the transfer of these plots must 
have been effected under section 50 of Bengal 
Act VI of 1870. Section 51 of the Act is in the 
following terms: 

“Such order shall operate to transfer to such 
zamindar the land therein mentioned sub¬ 
ject to the amount of assessment therein 
mentioned, and subject to all contracts 
theretofore made in respect of, under, or by 
virtue of which any person other than the 
zamindar may have any right to any land, 
portion of his estate or tenure, in the place 
in which such land may be situate.” 

(5) The transfer in favour of the zamindar! 
therefore is subject to all contracts theretofore- 
made in respect of or in favour of the persons I 
U on an interpretation of the potta and the 
kabulyat evidencing the creation of the putni 
u be held that the rent which was then assess¬ 
ed was inclusive of the income arising out of 

im «v2 W k ldari 4«^ h 2 kran lands > the za mindar 
r ? ot be entllled to claim any additional 
rent because of the transfer effected in his 
favour under S 50 of the said Act. It must 
l erefore be held that the plaintiff is not en- 
‘ n J aw t0 claim any rent for the land in 
^ a:> ‘here is a clear indication in the putni 
rhnir an . d j 16 kabu 'yat that the chowkidari 
K fan J ands ,' ve - e settled and that th e Putni 

K .h™ sXr ° £ ai1 ia,,ds which 

. The appeal is accordingly allowed and 

•fttttUS. SU,t iS dismissed wlth cos,s *» 

(7) This decision is on the basis of an inter 
be in existence ir^loXv'TS Sf 8 * to 

£&t ra « 


Appeal allowed. 


Income-tax Ref. No. 39 of 1950, D/- 12 - 1->.5 
Income-tax Act ( 1922 ), S 4 n\ 
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trustee. AIR 1932 Cal 791 <FB> and AIR 
1933 Cal 519, Rel. on; AIR 1922 PC 123 and 14 
Mad 1, Ref. 

The provisions relating; to the feeding of the 
poor and for putting; a tablet on the Tnakaor- 
bati, by themselves did not show that the in¬ 
tention of the testator was to make the Thakur- 
bati a public temple. In the circumstance 
trust was held to be private religious trust and 
hence not exempted. (Para 14) 

Anno: I. T. Act, S. 4 N. 15, 18 and 19. 

Dr. Radhabinoae Pal, for Assessee; Dr. S. K. 
Gupta and J. C. Pal, for Commr. of Income-tax, 
Bengal. 

REFERENCES: Courtwise/Chronological/ Paras 
C21) 48 Ind App 302: (AIR 1922 PC 123) 7 

60 Cal 452: (AIR 1932 Cal 791 FB> 9 

(’33) 37 Cal WN 131: (AIR 1933 Cal 519) 10 

1*91) 14 Mad 1 10 

BANERJEE J.: This is a reference under 

S. 66, Income-tax Act. The question referred 
to us is as follows: 

“Whether on a proper construction of the will 
dated 12-8-1927, made by Manicklal Dutt. the 
Tribunal was right in holding that the Trust 
created by the will was a public religious 
trust and therefore wholly exempt from 
taxation under S. 4(3) (i)?” 

(2) Manicklal Dutt in his lifetime was a 
Hindu governed by the Dayabhag and lived 
it premises No. 31 Hidaram Banerjee Lane. He 
had an undivided half share of and in a dwell¬ 
ing house in Raja Kisory Mohan Goswcmi 
Street in Serampore which was the family 
dwelling house. He hod other immovable pro¬ 
perties and was possessed of various movable 
properties, such as Government securities, 
bonds, shares, etc. He made his last will and 
testament cn 12-8-1927. The testator was a 
widower. He had no son or daughter and it 
appears from the will that he intended to make ' 
gift of the whole of his estate for charitable 
and religious purposes for the spiritual benefit 
of himself, his ancestors, his father-in-law and 
mother-in-law. The material clauses of the will 
are as follows: 

"1. I do hereby revoke all wills and testa¬ 
mentary dispositions heretofore made by 
me. I have cancelled my registered will 
dated the ninth day of September one 
thousand nine hundred and twenty four 
and I declare this to be my last Will. 

2. I do hereby appoint the Administrator 
, General of Bengal and his successor or 

successors in office for the time being to 
be the sole Executor and Trustee of this 
my Will (hereinafter referred to as my 
Executor and Trustee). 

3. I give, devise and bequeath whole of my 
estate both moveable and immoveable 
which I am possessed of or may be entitled 
to at the time of my death unto my 
executor and Trustee upon the trusts and 
for the purposes hereinafter mentioned. 

4. I direct that my said Executor and Trus¬ 
tee shall take possession of the whole of 
my estate and shall sell and convert into 
cash all my moveable and immoveable 
properties save and except the house and 
premises No. 31. Hidaram Banerjee Lane, 
in the town of Calcutta until a suitable 
and more commodious Thackoorbati is 
built as hereinafter provided and also 
save and except my half share of and in 
my said family dwelling house and land 


in Benapara in Serampore and the'ten¬ 
anted shop rooms in the Bazar in Seram- 
pore and invest the same after payment 
thereout of my just debts, luneraltesta- 
mentary and Sradh expenses into three 
and a half per cent. Government Secu¬ 
rities. 

5. I declare that I have established and 
installed deities of Thackoors Radhakanto 
Jiu and Gopal Jiu in the said house and 
premises, No. 3i, Hidaram Banerjee Lane. 
The said house and premises No. 31, liida- 
ram Banerjee Lane, shall until another 
Thackoorbati is built as hereinafter pro¬ 
vided be used as the Thackoorbati for 
the location of the said Thackoors and I 
direct that a tablet bearing the inscription 
Sriir.ati Sowdamini Dassee i nackoorbati 
established by Manicklal Dutt* to be put 
up on the said premises. 

6 . I direct my Executor and Trustee to set 
apart and spend out of my estate a sum 
not exceeding Rupees forty five thousand 
for buying a suitable plot of land in the 
town of Calcutta measuring not less than 
four to rive cottahs and ouild a suitable 
Thackoorbati thereon for the location and 
habitation of the said deities Radhakanto 
Jiu and Gopal Jiu or to buy a ready made 
house with land measuring not less than 
four cottahs in a good locality suitable 
for a Thackoorbati for the location and 
habitation of the said deities at a price 
which together with the expanses that 
may be incurred lor making additions & 
alterations thereto shall not exceed the 
sum of Rupees forty five thousand. After 
a new Thackoorbati is built or purchased 
a tablet bearing the inscription ‘Srimati 
Sowdamini Dassee Thackoorbati esta¬ 
blished by Manicklal Dutt’ ahall be put 
up on the said premises and the said 
Thackoorbati together with the land ap¬ 
pertaining thereto shall be me absolute 
property of the said Thackoors Radha¬ 
kanto Jiu and Gopal Jiu. 

7. I direct that after such Thacxoorbati is 
built and the said Thackoors Radhakanto 
Jiu and Gopal Jiu are removed and 
located there my Executor end Trustee 
shall sell at the best value that mav be 
obtained the said premises, No. 31, Hida¬ 
ram Banerjee Lane and the sale proceeds 
thereof shall form part of my estate. 

8 . I direct my Executor and Trustee to pay 
to the person who shall be entitled to 
perform my Sradh a sum ol Rupees two 
thousand for meeting the expenses of my 
funeral, Sradh and Sapindakaran (i.e. first 
anniversary) ceremonies. 

9. 1 will and direct that my Executor and 
Trustee shall set apart and hold Rupees 
one lac and seventy-five thousand to be 
invested in three and a half per cent. 
Government Securities which shall be 
called and known as Rachakanto Jiu ana 
Gopal Jiu Debuttor Fund & the said fund 
shall be the absolute property of the raid 
Thackoors. My Executor & Trustee shall 
out of the income of the said Radhakanto 
Jiu and Gopal Jiu Debuttor Fund pay for 
the periodical repairs and upkeep of tne 
Thackoorbati and shall pay monthly ana | 
every month out of the balance of suen > 
income a sum of Rupees two hundred an 
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fifty to the Shebiits for the lime being 
to meet the expenses 10 be incurred for 
the daijy sheba, worship and Bhogr. oi 
the said Thackoors including the salary 
of the Pujari, cook, servant and otner 
incidental charges, i further direct ihpt 
the balance of the income of the said 
Debuttcr Fund that may be left after 
payment of the said monthly .sum of 
Rupees two hundred and fifty and the 
commission of the Administrator General 
for collection of the income oi the said 
Debutter Fund and the expenses ci the 
periodical and other repairs and upkeep 
of the Thackoorbati sfcail be spent for the 
performance of periodical festivities ana 
ceremonies of the said Thackoors in the 
manner following: Rupees on: thousand 
two hundred and fifty for Jhoolan Jatra 
ceremony. Rupees seven hundred and 
fifty for Dole Jatra ceremony. Rupees 
seven hundred and fifty for annual Mu hat- 
sab and for all other festivities and cere¬ 
monies during each year and the ietding 
of the poor and Atithis in connection 
therewith. My Executor and Trustee shall 
in consultation with the Shebaits for the 
time being of the said Thackoors frame a 
scheme for the administration of the said 
fund in accordance with my direction & 
for the daily Sheba worship and Bhoga of 
the said Thackoors and my Executor and 
Trustee shall be at liberty to provide for 
a reserve fund up to the limit of Rupees 
ten thousand out of the surplus income, 
if any, of the said Debuttcr Fund lor the 
purpose of meeting expenses for the im¬ 
provement of the Thackoorbati and other 
contingent expenses. 

10. I wall and direct that my niece Srimati 
Kiranbalo Dassee who is a widow shall 
during the term of her natural life be 
entitled to live and reside in the Thackoor- 

4 .? o? n , d sha11 look after and attend to 
the Sheba of the said Thackoors, she shall 
be fed and maintained out of the income 
of the said Debuttor Fund. I further will 
and direct that none of my Shebaits or 
other relatives shall have anv right to 
reside permanently or temporarily 'in the 

(3) By els. 11 and 12 the testator made pro- 
visions for the appointment of shebaits. Clause 
u contains an important provision relating to 

carr >*ing on of the sheba 
Hiffor^^ ei V es * • directed that in case of 
4 ? u pimon amongst the shebaits with 
!uf r c e 5 e to the management and carrying on 

oofninS r, 0 / !h G Thaku ™ and the festivities, the 
S? °J tbe majority of the shebaits shall 
case J here was no majority amongst 
S thf ba ‘ ts 0r the . sebaits could not agree as 
tv,? ai J a ?L e T nt J» nd carrying on of the 

$%l h rl S * ei ? ait i K Sh °c ld submit their P 0 >nts 
oi auierenee to Babu Surendra Lai Pvne At- 

1h? i sun e t rvf W ' whom ,. the testator appointed'^s 

videl“SS ?' iS Z T- the s . obaits - Tlle will pro- 
Prae Safi l h fl dec , lsl0n J ? f Babu Surendra Lai 
Pvne S fi . na . 1 , an ? bind >ng. Surendra Lai 
of the wfu th testators attorney & draftsman 

12 t0 21 re,ate to gifts in 

and UDkeen Ch nf n i y, f f ° r £* am P le ’ maintenance 
U° a J? ee chlldren ’s ward, distri- 

the 1 q.,hnrn^ B ^f hip t0 student s belonging to 
the Subarnabamk community, opening and 
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erecting a permanent charitable eye infirmary 
at Sc-rampore and construction anct erection ot 
tubewe!!$~for drinking water lor the public etc. 
etc. 

«'•>; By para. 22 he gave and bequeathed his 
undivided holt share in the family dwelling 
house and his half share of and in tho shops 
in the market or bazar at Serampore unto his 

i .n. . r* a l .-v UaVi 


mkuc tu i:r. ioimi . «« 

Serampore, Thackoor Sree Siec Laksnini 
Janaidan Jiu. 

(5a) Clause 23 runs as foilows: 

**My Executor and Trustee shall after ob¬ 
taining probate of this my will cause neces¬ 
sary advertisements to be mode in two 
English newspapers, one Bengali newspaper 
and the Calcutta Exchange Gazette once in 
every week during the period of two months 
lor notifying to the public the various chari¬ 
table bequests hereby made in order to 
enable the deserving public to apply for the 
benefits under this my will.” 

(G) Dr. Pal appearing on behalf of the 
assessee, the Administrator General of Bengal, 
has conceded that the trust created in para. 9 
of the will is a religious trust. The question is 
whether it is a public religious trust. Thai 
depends on the intention of the testator as 
expressed in the will and the construction of 
para 9 read with <jther relevant clauses of the 
will. 

(7) The endowment, in this case has been 
made in the form oi an English trust as recog¬ 
nised in the case of — ‘Vidya Varuthi Thirtha 
v. Baluswami Ayyar\ 48 Ir.d App 302 (P. C\). 
If was not a gift direct to the Deity. Ii was 
a gift to the deity through the intervention of 
a trustee. But that does not a fleet the point 
we have got to consider. 

(8) Religious endowments or debuttor are of 
two kinds, public and private. In a miblic 
endowment the dedication is for the use or 
benefit of the public. But when property is set 
apart for the worship of a family Gocl in which 
the pubnc are not interested, the endowment 
is a private one. In this case it has not been 
said expressly in the will That the Thackurbati 
would be for the benefit of the public; in other 
words, it has not been said that the public as 
a matter of right would have access to the 

herein atl and the risht t0 worship the deities 

there \ s the d * rec tton in the 
1 1 . that the P° or and the Atithis should be 
fed in connection with the ceremonies to be 

thp 6 wfm 1 the ? e K, ie ? who (it appears from 
a? hV * Tt estabIl shed by the testator in 

But h that e hJ Hidaram Baneriee Lane. 

r?,?Ki-th at b y ttself does not make the trust a 
public trust. In the referring judgment - 

45 I 2 an (FB) »iSf- er r V V Bb °P endr «nath\ 60 Cal 
iw ,i, Ran kin C. J - observed: “A direction 

S ce Sin h l a,t -; Sh , a , n sp , e . lld an >* surplus income 
nnf c , am charitable objects or pious acts is 
not uncommon in Hindu debattars.” 

tion TZ S *° , u ? that in this iase the direc- 
fSdinl !!f t l ator t0 , spend money for the 
f ? f J he P° or and the Atithis was sub- 

th^ natG r° * be ma in religious purpose, namely 
the performance of the ceremonies of the 

i?u e tests *tor directed that a certain 
sum should be spent by the sebaits for the daS 


332 Calcutta 


Santa Bala v. Sashi Bhusan ( K . C . Chundcr J .) A, I, R, 


seba. worship and bhog of the Thakurs. Then 
there is the direction for the performance of 
two ceremonies which are observed in connec¬ 
tion with the worship of Lord Krishna whose 
other names are Radhakanta and Gopai. They 
are essentially ceremonies performed in con¬ 
nection with the worship of that Deity. The 
testator said: “Rupees seven hundred and fifty 
for annual iVIahatsab and for all other festivi¬ 
ties and ceremonies during each year and the 
feeding of the poor and Atithis in ‘connection 
therewith;’ ” that is to say, the poor and the 
Atithis should be fed as a part of the main 
religious ceremonies. The management was 
entirely vested in the shebaits and the public 
had no say in the matter. If there was a dis¬ 
pute among the shebaits, Mr. Surendra Lai 
Pyne was to settle it. Neither the general pub¬ 
lic ncr any section of the people, it appears, 
had any interest either in the maintenance or 
management of the Thakurbati or the perfor¬ 
mance of the prescribed religious duties. 

(10) This aspect of the matter was consider¬ 
ed by a Bench of this Court in the case of — 
‘Prasad Das Pal v. Jagannath Pal*. 37 Cal W 
N 181. In the deed of endowment in that case 
there was a provision for spending the income 
of the debattar property for the purposes of 
‘deba seba’ and feeding of the poor. It was 
held that the provision relating to the feeding 
of the poor did not make the endowment a 
public charitable one. The learned Judges in 
the case observed as follows: 

“It is argued that this provision about feed¬ 
ing of the poor is part and parcel of the 
debsheba and cannot be regarded as inde¬ 
pendent charity in which any class of the 
public was to have a direct and independent 
interest. The argument is that the feeding 
of the poor is really incidental to the Puja. 
Mr. Pugh who appears for the respondent 
argues that the trust is principally public, 
seeing that the feeding of the poor and the 
feeding of students of educational institu¬ 
tions have been provided for in the deed of 
endowment. We are unable to accept this 
contention of the respondent, for it seems to 
us that the feeding of the poor and the feed¬ 
ing of students if the income of the debutter 
property increases are really incidental to the 
main purpose of the endowment, namely, the 
puja of the Deity.” 

Their Lordships referred to — ‘Sathappayyar 
v. Periasami*, 14 Mad 1. 

(11) In this case the will was made on 12- 
8-1927 and the testator died about six months 
later. Though the endowment has been in 
existence all these years, no evidence was pro¬ 
duced before the Income-tax authorities to 
show that the public had as a matter of right 
any access to the Thakurbati or had anything 
to do with the management of the Thakurbati 
or the worship of the deities. 

(12) The will has been carefulfv drawn. The 
draftsman uses the word “public” in at least 
two paragraphs, paras. 18 and 23. The drafts¬ 
man knew the distinction he was making bet¬ 
ween “public trusts” and “trusts not for the 
public”. We, therefore, are of opinion that the 
testator himself whose will it was knowing 
fully well that the trusts created under paras 13 
onwards wer. nublic trusts did not say in the 
will with regai d to the trust created in para 9 
that it was to be a public trust. 


(13) The point was canvassed before us as to 
on whom the onus lay to establish that the trust 
under consideration is a public trust. But we 
think the question of onus is of very little im¬ 
portance because we have got to come to a 
conclusion from the intention of the testator as 
expressed in the will and we do not find any 
indication in the will in reference to the trust 
created by para 9 of the will which enables us 
to say that the intention of the testator was to 
dedicate the Thakurbati to the public or, in 
other words, that it was to be a public religious 
trust. 

(14) We notice, however, the testator’s direc¬ 
tion for putting a tablet on the Thakurbati 
bearing this inscription: “Srimati Sowdarnini 
Dassee Thakoorbati established by Manicklal 
Dutt.“ Dr. Pal said that in a private temple 
that was not ordinarily done. I am not very 
sure of that. In any event that by itself does 
not show that the intention of the testator was 
to make the Thakurbati a public temple. 

(15) The will was made in the following cir¬ 
cumstances. The testator had no issue. He 
had ancestral Deities at Serampore. lie es¬ 
tablished two Deities at his own house in Cal¬ 
cutta. Having no issue he makes provision for 
his ancestral Deities by making the bequest in 
para 23 of the will. He makes also a gift in 
favour of the Deities which he himself esta¬ 
blished at 31 Iiidaram Banerjee Lane. He 
appoints sebaits and the major part of his pro¬ 
perty he gives to public charity saying that if 
there was any surplus the same should be add¬ 
ed to augment the property of the Deities es¬ 
tablished by him. There is no doubt in our 
mind that the testator was very anxious for the 
prooer upkeep and maintenance of the two 
Deities which he himself established and 
which undoubtedly in his life time he 
devoutly worshipped. We are unable 
to find in this will any indication which en¬ 
ables us to sav that the trust created in para 9 
is a public trust. The grant under considera¬ 
tion does not disclose any intention to confer a 
benefit either upon the people in general or 
upon any class of sectarians. We, therefore, 
hold that the trust in favour of the Deities as 
created in para 9 is a private religious trust. 

(16) Therefore, our answer to the question 
put to us is in the negative and the debattar 
property is not wholly exempt from taxation 
under S. 4(3) (i), Income-tax Act. 

(17) The Commissioner of/ Income-tax is en¬ 
titled to his costs of this reference. 

(18) The Administrator-General will pay his 
own costs and the costs of the Commissioner 
out of the estate. Certified for two counsel. 

(19) HARRIES, C. J.: I agree. 

C/V.B.B. Answer in the negative. 
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Santa Bala Dasi, Petitioner v. Sashi Bhusan 
Das and others, Opposite Party. 

Criminal Revn. No. 1002 of 1951, D/- 5-12- 
1951. ^ 

Penal Code (1860), Ss. 354 and 448 — Case 
under Ss. 354/448 — Testimony of prosecutrix 
— What she said at or about time of occurrence 
being part of ‘res ges'ae’ can be corroborative 
evidence of her evidence — Conviction can ne 
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based on such testimony — (Evidence Act 
(1872), Ss. 6 and 133). (Para 1) 

Anno: Penal Code, S. 354 N. 1; Evidence Act, 
S. 6 N. 4; S. 133 N. 7. 

S. S. Mukherjee and Kishore Mukherjee, for 
Petitioner; Basanta Kumar Panda, for Opposite 
Party. 

ORDER: This Rule was obtained by a com¬ 
plainant in a criminal case who alleged an 
offence under Ss. 354/448, I. P. C. against three 
persons who are the opposite parties before me. 
The Magistrate believed her story, the Sessions 
Judge has acquitted these three persons. The 
learned Sessions Judge was under the erroneous 
impression that anything said by the com¬ 
plainant at or about the time of the occurrence, 
that is, what formed the part of ‘res gestae’, 
was not corroborative evidence. This is a very 
serious mistaken view of the law which has 
.'•oloured his decision of this case and for which 
the decision cannot stand. He obviously did not 
notice that Lort-Williams J. in requiring corro¬ 
boration in cases of sexual offence was not 
dealing with cases under S. 354, I. P. C. More¬ 
over, Lort-Williams J. never required that some 
other eye-witnesses must actually see the 
.’whole occurrence going on. Corroborative evi- 
' dence may be of any kind which will make the 
'evidence given by the prosecutrix to have the 
ring of probable truth. Moreover*, it may be 
pointed out that the correctness of Lort- 
Williams J. as regards corroborative evidence 
being required has been doubted and a con¬ 
trary opinion has been held by learned Judges 
of this Court. In any case, a substantial body 
of evidence was given in corroboration what¬ 
ever might have been the value of it. The 
learned Judge did not understand that this was 
corroborative evidence and he therefore pro¬ 
ceeded to say that the conviction could not be 
based upon the uncorroborative testimony of 
the prosecutrix. 

Ss Secon ? mist ?ke that the learned 
m considenn S that it was im- 
?o^ n - a ‘ n , thl s c ase to decide whether the pro- 
h / d f, ctuaI1 y conceived or not. Briefly, 
iqV »h o f0r the P rosec ution was that on 7-12- 
2 the accused persons actuated by a moral 
mission viz. to prevent vice in family or social 
life, trespassed into the house where the neti 

h "r er s hf h»? 0la Dassi to Sm'Se ££ 

tner she had conceived. She was a young 

XSMS abOUt l 20 , wh0 had lost her husband 

SsbLd’s hrn?hAr baC ^ 3nd Was Uving with her 
Kt 22 rS„ h n W 4-° wa . s a bachelor aged 
7-12-10™ Prosecution story was that as on 

ofTenrp fhil aCCU .? ed persons did commit an 
SthnSJiSI P rn m i )tly ran t0 the Court and on 
ladv h^ mbCr fi - led , a P etit ion alleging that the 

mis y caJriaee ThA Ve H , and was Ptending having 
mscarriage The defence version on the other 

She Produced a h mpHi> Q t i Ual Jr conceived or not. 

that she voluntarily suKit?^ *** U ap . pears 
examination bv th* herself to an 

not appear that the burgeon. It does 

Properly han^K 2L ed \ ral evidence has been 
who himself d ha d «: le ?™ ed . District Judge 

ease in Ws ^binlon^ls^r./ 118 * ln t l? e present 
ther the u "/ very , material whe- 

eompiamant had conceived or not. If 


it was found that the complainant had not at 
all conceived, then there would not in reason¬ 
able probability be any ground for bringing a 
false case as a counter blast. In view of the 
order that I am going to pass, it is not desir¬ 
able for me to enter into an elaborate exami¬ 
nation of the discussion of the evidence in the 
learned Judge’s judgment. The judgment has 
not commended itseLf to me and indeed it ap¬ 
pears that he did not properly understand the 
learned Magistrate’s point of view. As I have 
pointed out that substantial errors in law in 
handling the case have taken place, the learn¬ 
ed Judge’s judgment cannot stand. Though I 
am very reluctant to interfere with acquittals 
by way of Revision in the present case in the 
interest of justice the acquittal must be set 
aside and the appeal remanded to the Sessions 
Judge for re-hearing. The accused persons may 
be directed by him to appear again. 

The Rule is accordingly made absolute, the 
order of acquittal is set aside and the appeal 
remanded for re-hearing. 

C/R.G.D. Rule made absolute. 
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BOSE J. 

Mangru Meya and others, Petitioners v 
Commissioners of the Budge Budge Municipal 
lity and others, Opposite Party. 

Civil Rule No. 159 of 1951, D/- 16-3-1951. 

,,i a) . Ml H! icipaUties — Bengal Municipal Act 
(la of 1932), S. 370 (2) — Refusal of licence 
on grounds not specified in section — Order of 
refusa! is invalid in spite of Art. 48 — (Con¬ 
stitution of India, Art. 48). 

Further that the municipality could not 
travel beyond the statute and take shelter 
under Art. 48 of the Constitution for the 
purpose of justifying the resolution or the 

(Paras 5, 6, 8) 

(b) Constitution of India, Art. 226 — Exist- 
cnce of ^alternative remedy i s not an absolute 
bar to exercise of jurisdiction under Art. 226 
f „. gut “ IS . a matter to be considered on the 
facts and circumstances of each case whether 
such remedy will be an adequate remedy. 

(Psr& H) 

(15 C of M lT4 C ) iPa s Uti |f7 - fe 1 Municipal Act 
s — O rd er to be appealed 

against if not an order under the Act, question 

AII^ TfB) 

' 451 (FB) and AIR 1951 Hun P 36. Rel. on. 

( Para 12 ^ 

fo? PetitS.Lc! ld D Nirma L Chandra Choudhury, 
Opposite'p^rly PUrne ” dU Sethar Bas “- 

snsrsi 'zztfsszfsi Fa r> 

‘’Vw'SS) 257: (ILR (1951) 

(’51) AIR 1951 Him Pra 36 

of°th?^ons'SSi iS a r n appllcati °n under Art. 226 
* *2® c °nstitutlon for a writ in the nature of 

SthdS^th d p lr n?H ng r espondent5 t0 cftnc el o l 

netitS^s^^ 1 Ce f ated 27 - 2 ' 1950 served on the 
petitioners and also for an order for cancellation 

SSS,^Kdtt effecl 10 *■- 
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the District oi 24-Parjjanas. The petitioner 3 is 
the nepnew 01 tne pecitioners 1 and 2 and one 
oi the said beef shops is stated to have come into 
existence 10U years ago. Tne area in which the 
shops are situated is an industrial area and it is 
stmed tnat it is innabited predominantly by Maho- 
medans. It is alleged tnat beet is one of the 
stapie food of Mahomedans particularly the 
poorer section of that community and due to the 
persistent demands of the local people two other 
shops besides the two shops belonging to the peti¬ 
tioners came into existence about thirty years ago 
and have been in the loca*ity ever since. The 
petitioners have been at all material times holders 
of licences from the respondent Municipality 
granted under S. 370(1) of the Act for carrying 
on the said business of sale of beef and meat 
in the locality and at no point of time they con¬ 
travened any of the terms or conditions of the 
licence in any way as to be a cause of annoyance 
or offence or danger to persons residing in or 
frequenting the immediate neighbourhood. In the 
middle of February 1950 one Pandit Ram Chandra 
Awasthi, an orthodox Up-country Brahmin was 
appointed Chairman of the said Municipality. At 
a meeting of the Commissioners of the Municipali¬ 
ty held on 24-2-1950 a resolution was purported 
to be passed in the following terms: 

-In view of the fact that due to indiscriminate 
slaughter depletion of cattle wealth — the back¬ 
bone of this country has become the order of 
the day and inasmuch as acute shortage of 
draught animals and paucity in milk supply has 
brought in their wake, woes and miseries in 
abundance and because providing an adequate 
diet full of milk is one of the main factors in 
building up of a strong nation of healthy and 
happy inhabitants, resolved that with a view to 
increasing the yield of milk and cattle wealth 
and their progeny for the general economic 
uplift of the masses specially the agricultural 
produces of the country, the Municipal Slaughter 
House for slaughtering cow. bull, bullock, or 
buffaloes, be closed down with effect from 1-3- 
1950 and further resolved that no licence under 
Ss. 408 and 413 be Issued for slaughtering or 
for sale of beef or flesh of such animals within 
the municipal area, excepting on bona fide reli¬ 
gious festivals and on ceremonial occasions. 

“It is also resolved that the services of 
the watchman of Municipal Slaughter House 
be dispensed with from 1-3-1950 on payment of 
one month's salary in lieu of notice". 

(3) On 27-2-1950 the petitioners were served with 
a notice under the signature of Mr. Awasthi, the 
Chairman of the Municipality to the following 
effect: 

“To 

Shaikh Moncrru Mia and others, 

Beef Stall Holder, Trunk Road. Charial, 

Dated, Budge Budge, 27-2-1930. 

Dear Sir, • 

With a view to increase the supply of milk 
and cattle wealth and their progeny, the Com¬ 
missioners of the Budge Budge Municipality in 
their special meeting held on 21-2-1950 have de¬ 
cided to close down the Municipal Slaughter 
House and no licence for slaughtering or for sale 
of beef or flesh of buffaloes etc. will be issued 
henceforth. This will come into effect from 1-3- 
1950 which please note 

Yours faithfully, 

Sd. Illegible 

Chairman. Budge Budge Municipality." 

(4) It is stated that the said resolution and 
the notice are ultra vires, illegal and mala fide, 
and constitute violation of the fundamental rights 


A. 1. R. 

of the petitioners guaranteed under Art. 19(l)(g^ 
Constitution of India. It appears that alter the 
service oi the notice on the petitioners the latter 
maae various representations to tne various autho¬ 
rities, viz., the Additional District Magistrate, Ali- 
pore, 24 Parganas. Tne President of the District 
Minority Board. 24-?argan.ts, the Chairman of the 
Memoers oi the Mmoruy Commission, West Bengal 
and to other persons and also made representa¬ 
tions to the respondents but neither the respon¬ 
dents nor the other authorities aforesaid had paid 
any heed to suen representations and they have 
denied justice to the petitioners. The petitioners 
made various applications for renewal of the 
licences and the last of such applications W 2 s 
made on 22-2-1950. The respondents, however, had 
not entertained the said applications. 

• 5» Mr. G. P. Kar. the learned counsel for the 
petitioners has referred me to S. 370(2), Bengal 
Municipal Act (15 of 1932) and has contended 
that :he only grounds on which the grant or 
renewal of a licence can be withheld by the Mu¬ 
nicipality are these mentioned in that Section. 
The Municipality is a creature of statute and their 
powers and duties are confined within the four 
corners of the statute. The Municipality has no 
power to ro‘use or withhold a licence except for 
reasoa, expressly specified in the Section. Section 
370(2) is as follows: 

“A licence for any of the purposes mentioned 
in sub-s. (1) shall not be withheld unless the 
Commissioners at a meeting have reason to be¬ 
lieve that the business which it is intended to 
establish or maintain would be a cause of an¬ 
noyance. offence or danger to persons residing: 
in or freauenting in the immediate neighbour¬ 
hood or that the area should be for general' 
reasons kept clear of the establishment of such 
business.” 

(6) It is clear from the wordings of the resolu- 1 
tion and the wordings of the notice dated 27-2-50 
that the reasons for closing down the Slaughter 
House and for not renewing or issuing the licence 
are not those specified in the Section. The Muni¬ 
cipality has taken into consideration extraneous 
matters in passing the resolution and in issuing 
the notice complained of and has thus exceeded 
its jurisdiction or powers conferred by the statute. 
Neither the resolution nor the notice is warranted 
by the terms of the statute. Under S. 370(2) it 
is incumbent upon the Commissioners to grant 
the licence unless the grounds on which the licence 
may be withheld and which are specified in the 
Section, exist in any particular case. 

(7) The learned advocate appearing for the res¬ 
pondents relies on Art. 48 of the Constitution 

which is as follows: a . . 

“The State shall endeavour to organise Agricu.- 
ture and Animal Husbandry on modem ana 
scientific lines and shall in particular take steps 
for preserving and improving the products ana 
prohibiting the slaughter of cows and calves ana 
other milch and draught cattle." 

<8) He points out that the word “State" in this 
Article includes the local Authority such as tne 
respondent Municipality and reference is made io. 
this purpose to Arts. 36 and 12 of the Constitu¬ 
tion. It is argued on behalf of the respondents 
reiving on these Articles that the resolution pass¬ 
ed‘by the Municipality was a valid one and was 
within the competence of the commissioners w 
pass it. It may be noted that Art. 48 is one o 
the directive principles of State policy. These are 
only fundamental principles for the governance o 
the country and they are not enforceable by any 
Court but such principles are to be applied i* 
making laws of the State (Art- 37). There has been 
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no law enacted for general dosing down cf the 
slaugnter houses or iorbiddmg tne carrying on of 
the business of sale oi beei in the State or in 
the Indian Union. The Bengal Municipal Act is 
an existing law which has continued in iorce even 
alter the commencement of the Constitution. The 
Commissioners of the lespondem Municipality 
must act within the four corners of this statute 
and they cannot travel beyond the statute and 
take shelter under Art. 48 for the purpose of 
justifying the resolution or the notice complained 
ui in this application. 

(9) In my view the petitoners have made out 
a case for interference by this Court in respect 
oi the acts compiiuned ol. 

(10> It is contended by the learned advocate 
for the respondent Municipality that the peti¬ 
tioners had an alternative remedy bv way oi an 
appeal to the Provincial Government under S. 531 
of the Act and in the circumstances the petitioners 
cannot be allowed to have recourse to this extra¬ 
ordinary remedy under Art. 226. It is argued that 
if the petitioners had appealed under S. 531 the 
Provincial Government could have granted the 
petitioners complete and adequate relief by virtue 
of the controlling powers vested in the Govern¬ 
ment under Ss. 548 and 549 of the Act read with 
the said S. 531. 


(11) It is well settled that the existence of an 
alternative remedy does not operate as an abso¬ 
lute bar to the grant of prerogative writs, under 
the extraordinary jurisdiction of the Court. It is 
true that the Court will as a general rule and in 
the exercise of its discretion refuse a writ of man¬ 
damus when there is alternative specific remedy 
at law which is not less convenient, beneficial and 
effective. It has no doubt been held that if a 
right of an appeal is provided by any statute, 
that may exclude the remedy by writ of manda¬ 
mus; but it is a matter to be considered on the 
facts and circumstances of each case whether such 
remedy by way of appeal will be an adequate re¬ 
medy for the redress of the petitioners* grievance: 
—'Rashid Ahmed v. Municipal Board Kairana*. 
AIR 1950 S. C. 163 at p. 165. 


(12> In order that the petitioners can avail ol 
5. 531 of the Act there must be a definite order 
refusing a licence required under the Act. The 
of 24th February and the notice dated 
27th February served on the petitioners cannot 
be considered as a definite order refusing a licence 
within the meaning of S. 531 of the Act. These 
are m the nature of general determinations and 
not an order or decision in respect of any parti- 

?n ^.^ PphCatl 5 n for ^ ant or renewal of licences. 

,t^°° rder ha ? been P“ sed in respect of 
the applications made for renewal by the peti- 

2; Moreover the resolution and the notice 
2?°$ decisions which are outside the ambit of 
StL ™ P ° °i! t ln —‘Motilal v. Govt, of 

lar£ °3, Dt S P /n^ eS ^'; AIR „ 1951 A11 257 < P - B > 
raras 33, 160 and 161 and —"Bhagat Trans¬ 
it 557m L p' V o 0 St . ate of Himachal Pradesh’, 
SSL 1 ®® 1 “m-Pra 36 at p. 40 Para 10, unless the 

mSp th 0 b Lf PPea ed againsfc ^ an order made 
EpLj™ Act “° question of preferring an appeal 

111 my y iew the petitioners are 
p°lfM u ded by reason of the remedy of appeal 

8XrtV2Ltf« the A , Ct from aPPlyfi to 
CoitStion. dlrectlons under Art- 226 of the 

for ( 1 ttie fc by the learned counsel 

* „ H ™ 8 ^Petitioners that the resolution and the 

, “aia Ade. I do not think that the 

Kata outT ° n th f fac , te of ^ case sufflclent- 
y made out a case of mala fide. The conflicting 


affidavits which have been filed in these proceed¬ 
ings do not justify me in coming lo the conclusion 
that the conduct of the respondent Municipality 
in passing tne resolution or issuing the notice com¬ 
plained oi is tainted with want of good faith. 

•14« In the result the petition succeeds and the 
rule is made absolute. The resolution dated 24- 
2-1950 and the notice dated 27-2-1950 are cancelled 
and the respondents are directed to forbear from 
giving effect to the resolution and/or the said 
notice, and they are further directed to deter¬ 
mine the applications of the petitioners for rene¬ 
wal of license according to law. There will be no 
orders as to costs. 

B D.R.R. Rule made absolute. 
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Tarakdas Dutta, Plaintifi'-Petitioner v. Sarat 
L.iandra, Defendant-Opposite Party, 

Civil Rule No. 952 of 1950, D/- 15-5-1951 

Ileuses and Reals — West Bengal Premises 

o¥"»5o?,T! 8 < a^'S2i t t ^‘“. s) Ac: 117 

A consent decree comes within the pur¬ 
view oi S 18(1) provided it can be as¬ 
certained from the decree or from the pro¬ 
ceedings in the suit that the decree was 
maae on the ground of default in payment 

° .i S u-M IS nA 0 - ( o'f 53 Cal WN 859 and 53 
-al WN 90o, Rel. on; AIR 1949 Cal 151, 

Ph • , ,, (Para 3) 

Si£Mm n £n«5 Umar . o anya1, for Petitioner: 

fol OppoSf” £ e ty and PraSUn Chandr » G11 “ e ’ 

REFERENCES: Courtwise/Chronological/ Paras 

;•«! s a; ss gf (air 1949 cai 151 > • 

e-iO) 53 Cal WN 905 3 

: This R V Ie was obtained by the 
p.aintiff in a proceeding for recovery of nosse«- 
sion under S. 41, Presidency Small Cause 
^? l !F ts -A ct against the order of the Registrar 
°t the Small Cause Court by which he set 
aside a consent decree obtained by the plaint 

ControfirLni 0 ’ W ^ st Bengal PremisesRent 

Sr™. ST ary Jr isions) Act » f » 

I he facts which are material fnr 

CSSl -'SbSf The S'ltaSdX 

SSM 

undertook to vacate thV opp °? lte Party 

5stz &£■$&# 'r-a 

filed an aoDliratinn °PP°site party 

decree under S 18(1) of co hseiit 

application wf s ‘ a 8 , ” by S? ? nd *!> e 
an order dated 10-6-1950 a Ini ^ e ?i s - trar by 

ob tained 5 ?he Xrt RuTe 0rder 

Rule has"' arSed thaf^m "SP 0 !* i f the 
Premises ReS Control Act S*I960 S L? enSa ] 

W 5 T? ^ th|« 

ground of default in payme^ofarS o°f\en? 



cree was liable to be set aside under para 9B 
Cl), Calcutta House Rent Control Order, but if 
there was nothing in the pleadings or in the 
decree to show that the decree was made on 
any such ground the consent decree was not 
liable to be set aside. At p. 235 of the Report 
Mookerjee J. who delivered the judgment of 
the Court made the following observations: 

••It is not however necessary for purposes of 
the present case to decide as to whether or 
not para. 9B(3) excludes consent decrees al¬ 
together. We will assume for our present 
purpose that a consent decree does come 
within the purview of this paragraph.” 

Then his Lordship examines the terms of 
■the compromise and also the proceedings in the 
-uit and comes to the conclusion that there 
was nothing either in the petition of compro¬ 
mise or in the proceedings to show that the 
•decree was made on the ground of default in 
payment of arrears of rent and on that finding 
came to the conclusion that the case did not 
satisfy the requirements of para. 9B(3) of the 
Calcutta House Rent Control Order. In the 
plaint which was filed in the case before us 
there is a distinct allegation that there was an 
•ipso facto’ determination of the tenancy as 
the tenant was in arrears from the 1st Baisakh. 
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P. C. Chunder and Co., Ltd., Appellant v. 
Ram Asis Ram Nonia, Respondent. 

A. F. O. O. No. 51 of 1951, D/- 19-12-1951. 

(a) Workmen’s Compensation Act (1923), 

S. 30 — Question whether workman was 
working overtime is one of fact — No appeal 
lies. (Para 3) 

Anno: W. C. Act, S. 30 N. 3. 

(b) Evidence Act (1872), S. 114 — Employer 
denying that certain workmen were working 
overtime — Book alleged to show overtime 
work not produced by employer — Commis¬ 
sioner entitled to presume that if produced the 
book would not have assisted employer’s case. 

(Para 3) 

Anno: Evi. Act, S. 114 N. 10. 

Sasanka Bhusan Ghose, for Appellant; Nalini 
Kanta Mukherjee, for Respondent. 

HARRIES C. J.: This is an appeal from a 
decision of the Commissioner for Workmens 
Compensation granting the dependents of the 
deceased a sum of Rs. 1500/- as compensation 
with certain costs. 

(2) The case for the respondent was that the 
deceased workman was in the employment of 
the appellants as an electric mistry and that 
whilst he was following his employment on 
1-10-1948, he was electrocuted and died as a 
result thereof. The respondent was the father 
of the deceased workman and a dependent. 

(3) The only point in the case was whether 
the accident arose out of and in the course of 
the employment. There can be no doubt l 
think that the man was electrocuted and killed 
whilst in the factory. But it is suggested that 
he was there for his own purposes and not for 
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kept showing the overtime and that book was 
not produced. That book was a vital piece of 
evidence and the learned Commissioner was 
entitled to presume that as it had not been 
produced, if it had been produced it would not 
have assisted the appellants’ case. Whether or 
not these men were working overtime is a 
pure question of fact. It is true that there was 
only one witness for the respondent and a 
number of witnesses for the appellants, but the 
learned Commissioner who saw and heard the 
witnesses was entitled, if he thought right, to 
accept the evidence for the respondent. The 
question was a pure question of fact and from 
such a finding there is no appeal, if the 
findings are based on evidence and further 
there was no misdirection in law on the part 
of the Commissioner in approaching the evi¬ 
dence. 

(4) Learned Advocate for the appellants has 
contended that the witness for the respondent 
was a workman who had been discharged and 
therefore that workman should not have been 
believed. How that is a matter of law is 
entirely beyond my understanding. It is a cir¬ 
cumstance which the commissioner was bound 
to take into account in arriving at a finding 
of fact, but nothing more. Having regard to 
the fact that the one piece of evidence that 
mattered was not produced I am not surprised 
that the Commissioner came to the conclusion 
which he did. 

(5) Learned Advocate now suggests that an 
adjournment should have been given for pro¬ 
duction of this register. But it must have been 
2 CT- S , t0 a pybody connected with this case 

hat that register was the all important piece 
of evidence and much might happen to it if an 
adjournment was given for it to be produced 

InShJJT*.!?- n0 question of law whatsoever 

fart which thlS case ’ and upon the findings of 

that fhi<: h Hrc^ SU ? P ° rted by evidence ‘t's clear 

accident T an , met his death through 

♦h„ i ansin S out of and in the course of 

t jr 0yment and that being so he was en- 

*** Jsw a ss-Asr* !ee 

-‘i^SMT’i.TSSSaf payment oul 

C/DRR N ' ° AS J ‘ : 1 agree ' 

Appeal dismissed. 
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PeUtionersf AppIi ' cants - 

Opposite Party. mai Mondal . and others, 

Civil Rule No. 900 of 1950, D/- 21-2-1950. 

Debtors Act (7*0? iqqjjx Agricultural 

Hons of review. 1936) * S - 44(a) “ Umita- 

, sp?dal h sutute m,tS 5 . d . fic ?™ visi on in a 

question to review^? S J ng i - he ‘"b 11 " 31 in 
Sion has to be f ° 2 ’ j hat provi_ 

“ ‘ V“ra?fil? 

Debtors Act f ®^ 1 x Agricultural 

‘Ion when to be made® ’ S ‘ 44(a) ~ A P pU <»- 

1968 Cal/48 & 44 


It cannot be said that the stage at 
which an application for review can be 
entertained is only before the order in 
question has been given effect to. The 
jurisdiction which is vested in the Board 
under cl. (a) of S. 44 is a discretionary 
one, and that discretion has to be exercis¬ 
ed on a consideration of all the relevant 
materials and circumstances. The fact that 
the award has been implemented is, how¬ 
ever, not sufficient by itself to justify 
throwing out the application for review 
without a consideration of the merits 
, t (Paras 12, 13) 

(c) Debt; Laws — Bengal Agricultural 
Debtors Act (7 of 1936), S. 13(3) First Proviso 
— Applicability to final order passed by 
Board. 

The application referred to in the pro¬ 
viso can be made only up to the point of 
time which is anterior to the disposal of 
the proceedings by the Debt Settlement 
Board and there could be no objection to 
the provisions contained in cl. (a) of S. 

44 being attracted to a case where the 
proceedings have already been disposed of 
by the Board. There can be no valid ob¬ 
jection to a person making an application 
for review under cl. (a) of S. 44 for re- 
viewing a final order which had been pass¬ 
ed by the Board without service of rele¬ 
vant notices. (Para 15) 

for pfrf" an Pa l a ? d Murari Mohan Mitra, 

oppos'SpS: Sudhlr Kumar Acharjya ' f ° ; 

R P. MOOKERJEE, J.: This is an applica- 

*'" f r J7 1S10n - °* behalf , of the debtors, and 
A^5-Y- ec * e ? agai . nst an 01 'der passed by the 

t ud ,f 01 under 

b. 40A, Bengal Agricultural Debtors Act. 

m/ninPn, re!evant / act , s necessary for deter- 

stated° In l92 a i U f ? d,spule mav be shortly 
1921 • conveyance was executed by 

!L P , r ' in ' lnlerest of the debtors peti- 

cf the S nnn! aV |° U1 ' °f. the Prcdecessor-in-interest 
of the ° p posite parties in respect of a certain 

t Z i n d,fferent Plots of land. An agrelm^nt 

Sam"’ a n° execute!l 

IS.h’A'S? gJX-f bet- 

KTS* ,he B “ sal 

tion referred to above as a^oan*’ 2 tra ? sa °“ 
heirs of Farsed Mondnl n ‘ S ? me of the 
interest of the oonnsi?* P red ecessor-in- 

as creditors. An P ex te pJ??^irf Vere implcaded 
and an award was* issued*. ? r *«f r A vas P assed 

ment Board It was D . ebt Se «le- 

»n question was 1 loan , the .. transact ion 

parties had been in possession of \hl , opposi ‘ e 
dispute for over ssl0n of the lands in 

been satisfied. Thp nrvnr. *X oars> the debt had 
cordingly directed to ?JLtn te parties were ac- 
properties in question The e n ?° SS ^ Ssion of the 
ly drawn up on 8 - 2 - 1946 . award was actual- 

IS ( S J h a e ,£ r, ,t r S&? S d h ebt0r 

tte same and 
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vour of the present petitioners by the Certifi¬ 
cate Officer in November 1946. Subsequently, 
the opposite parties moved the Collector under 
R. 91B of the Rules framed under the Bengal 
Agricultural Debtors Act for granting permis¬ 
sion to move the Debt Settlement Board for 
reviewing the decision made in 1946. On the 
requisite sanction being given by the Collector, 
an application for review was filed by the 
opposite parties before the Debt Settlement 
Board. The Special Officer, Debt Settlement 
Board, dismissed the application. An appeal 
was preferred before the Appellate Officer who 
also allirmed the decision of the Board. The 
Additional District Judge, 24-Parganas, before 
whom the revision case under S. 4UA, Bengal 
Agricultural Debtors Act was preferred held 
that the opposite parties were entitled to agi¬ 
tate the points raised in their application for 
review and accordingly, the order of the Ap¬ 
pellate Officer was set aside and the case sent 
back for rehearing. It is against this order 
that the present Rule has been obtained by the 
debtors. 

(5) On behalf of the petitioners, it is urged 
that as after the award had b^en drawn up 
possession had already been delivered, an ap¬ 
plication for review of the order leading to the 
award is not maintainable in law. 

(6) Section 44, Bengal Agricultural Debtors 
Act provides: 

“Subject to any rules made under this Act- 

fa) a Board may, on an application made 
by any person interested or of its own mo¬ 
tion, review any decision or order passed by 
it and pass such order in reference thereto 
as it thinks fit,. 

The relevant rules framed under this provi¬ 
sion are Rr. 91A to 91D. Rule 91A provides 
that if an appeal has been preferred against 
the order in question, no application for review 
of the same order would be entertained. Rule 
91B lays down that an application for review 
of an order under cl. (a) of S. 44 of the Act 
shall ordinarily be made within sixty days of 
the date of the decision or order. 

“Provided that no action shall be taken by 
a Board on an application for review made 
after the said period of sixty days and no 
Board shall review its decision or order after 
the said period save with the sanction of the 
Collector.*’ 

The procedure to be followed by the Collector 
when such an application for sanction is made 
is to be found in R. 91C: 

“In deciding whether sanction should be given 
under R. 91B, or not. the Collector shall con¬ 
sider— 

(a) whether any material illegality or ir¬ 
regularity has occurred: . 

(b) whether substantial injustice, hardship 
or difficulty has been occasioned; and 

(c) whether the applicant had good and 
sufficient reasons for not making the applica¬ 
tion within sixty days of the date of the de¬ 
cision or order of the Board as required un¬ 
der R. 91B.” 

(7) The question, whether a person is to be 
given an opportunity to make an application 
for review after the lapse of sixtv days or not, 
falls to be decided under R. 91C by Ihe Col¬ 
lector. In the present case we have not before 
us the order by the Collector permitting the 
applicants to move the application for review. 

We must proceed on the basis that the Collec¬ 


tor had considered all the particulars which he 
was required to do under R. 91C. 

(8) On behalf of the petitioners it is contend¬ 
ed that although cl. (a) of S. 44, Bengal Agri¬ 
cultural Debtors Act does not lay down any 
limitation or impose any restriction on the- 
exercise of the powers by the Board when an 
application for review is made, such provision 
is to be read as being governed by what the 
learned Advocate says, “the ordinary and usual 
rules for reviewing a decision by a tribunal”. 

(9) It is well settled that unless review is pro¬ 
vided by any statute, a tribunal cannot review 
its own judgment except in very exceptional cir¬ 
cumstances. If, on the other hand, there be 
a specific provision in a special statute autho¬ 
rising the tribunal in question to review its 
decision, that provision has to be interpreted to 
find out what the limitations of that tribunal 
are in the exercise of its jurisdiction in enter¬ 
taining an application for review. 

(10) A strenuous attempt was made on be- 
half of the petitioners to attract the provisions 
contained in Order 47, R. 1, Civil P. C. & to try 
to import restrictions which are contained in 
that rule in the Code for the purpose of inter¬ 
preting the powers of the Board under cl. (a) 
of S. 44, Bengal Agricultural Debtors Act. 

(11) In the first place, it is quite apparent 
that the powers which have been given in the- 
Civil Procedure Code for reviewing a decision 
by a Court are very restricted, and as has been 
repeatedly explained both by this Court as 
also by the Judicial Committee, the rules as 
contained in Order 47. R. 1 are to he strictly 
interpreted; it is not competent for the Court 
to override those provisions if the application 
be one under the Civil Procedure Code. It is 
not, however, permissible to introduce any 
extraneous rules or limitations which may have 
been imposed in other statutes for limi¬ 
ting the powers of the Debt Settlement 
Board as given under cl. (a) of S. 44 . Bengal 
Agricultural Debtors Act. 
limitations imposed either in 
tute or 


merits the! 

vhich may be filed for review, 
further urged that the stage at 
which an application for review can be enter¬ 
tained is only before the order m question has 
been given effect to. But we do not find any 
such limitation imposed in the provisions con¬ 
tained either in cl. (a) of S. 44, Bengal Agri¬ 
cultural Debtors Act, or in the Rules framed 

under that Act. . ^ 

(13) We should, however, make it clear that 

it is not our intention to express any opinion as 
to what should be decision of the Board so far 
as the application for review is concerned. « 
will not only be open to the Board, but it will 
be necessary to consider when entertaining tne- 
application of this nature to consider whether 
the application should be granted or not, 
particularly in view of the lapse of time wmcn 
has taken place or for other relevant circums¬ 
tances. Reference may in this connection be 
made to the very wide powers which are given 
to a Court under Ss. 152 and 153, Civi1 *\ * 
for amending judgments or decrees or orders 
passed by the Court. There had been occasions 
when in spite of the fact that an error was 
detected, the Court refused to .^rcise the 
power given under the said sections be 
the interest of third parties had come into the 
nir*furp nr for such other sufficient reasons. 
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The jurisdiction which is vested in the Board 
under ci. (a) of S. 44, Bengal Agricultural Deb¬ 
tors Act is a discretionary one, and that dis¬ 
cretion has to be exercised on a consideration 
of all the relevant materials and circumstances. 
The fact that the award nas been implemented 
is, however, not sufficient by itself to justify 
throwing out the application for review without 
a consideration of the merits. 

(14) A further ground was urged on behalf 
of the petitioners that the only reason given 
by tne creditors in support of their application 
for review was that me notice had not been 
served on them before the award had been 
made. It is contended that under the first 
proviso to sub-s. (2) of S. 12. Bengal Agricul¬ 
tural Debtors Ad, a specific provision is made 
for giving an opportunity to a party to move 
the Board if notices had not been served. When 
there is a specific provision in the proviso to 
sub-s. (3) of S. 13, cl. (a) of S. 44. Bengal Agri¬ 
cultural Debtors Act would not be attracted. 
In other words, an application, if it were to be 
moved, would come under the proviso to sub-s. 
(3) of S. 13, and no application would lie for 
review of the order under cl. (a) of S. 44 of 
the Act. 


(15) The first proviso to sub-s. (3) of S. 13 
Bengal Agricultural Debtors Act lays down XtuV 
when an order under sub-s. (2) or sub-s. (3 
has been made, the same 
“may be varied or reversed by the Board or 
an application for review or by the AppeilaU 
Officer on appeal if it is proved to the satis* 
faction of the Board or of the Appellate Olfi 

cer that the creditor or debtor.had nc 

knowledge of the notice under sub-*. (1) oi 
that he has complied with it or that he hac 
sufficient reason for non-compliance/’ 

In the first place, the word used in this provisr 
to sub-s. (3) of S. 13 is a “review” of the ordei 
complained of. If it be taken that the provisc 
s referring to proceedings for review as con* 
tamed in cl. (a) of S. 44, then there is no sub- 
stance in the argument advanced on behalf of 
the petitioners. On the other hand, if the 
- e take £\ and lhe lan gua*e used in this 
thf r s . capabIe , of that interpretation, that 
h Q ^ P ? 1Cat i 10n referr ? d to in this proviso can 

5ntS e f° nI ^ U V° fh ? point of time which is 
IhpTht Vm disposal of the proceedings bv 
the Debt Settlement Board, then in that rase 

contained b °l 7 , ob j ec c J ion to the provisions 
JSrtfiL® cl - < a) ,°f S. 44, Bengal Agricul- 

vheie^ nr. Ac j- bein u K altracted to a case 
Proceedings have already been dis- 

Fore d thir£ y J he i Board - , In eilher view, there- 
Ron ’mots be no valKl objection 1 0 a per- 
C? (2 Sf l a ?4 a P pllcat . ior } for review under 

reviewfng fS' 

RSUC* Eoar ' , "' i,hou ' °< SC 

(16) The grounds urged fail, and (his Ruin 

‘ SrSTSSR di f harged - We ha ™ iSfcSS 

to the merits ®f d0 »h« 0t CX P ress any °P ini °n as 
whatLSI - he a PP llca, ion and also to 

th?petit?nnlrl t C 4K- Um A tances reIied upon bv 
merifs of (ht L th i S Co ^ rt wou,d afTcct the 

“feffoVe 6 au ^°^ty'concerned 00 " 

c/d h. GUHA ' j,: 1 a e ree - 

Rule discharged. 
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Sudhindra Nath, Accused-Appellant v. The 
State. 

Criminal Appeal No. 184 of 19jjl, D/- 26-3- 
1952. 


(a) Evidence Act (1872), S. 33 — Previous 

deposition must be in judicial proceeding — 
Pioceedings without jurisdiction are not judi¬ 
cial proceedings — Deposition taken in such 
pioceeciing is not by person authorised. 3 Mad 
43; AIR 1926 Lah 582; AIR 1931 Mad 575 and 
38 Cal 039, Rel. on. (Paras 10, 14) 

Anno: Evid. Act, S. 33 N. 2 and 3. 

(b) Evidence Act (1872), S. 167 — Sufficient 

evidence on record, after eliminating in¬ 
admissible evidence, to determine guilt of ac¬ 
cused — Still case sent back to trial Court for 
decision for ends of justice, since the trying 
Magistrate had advantage of seeing demean¬ 
our of witnesses. (Para 18) 

Anno: Evid. Act, S. 167 N. 1. 

Nalin Chandra Banerjee with Prasun Chan¬ 
dra Ghosh, for Appellant; J. M. Banerjee, for 
the State. 


REFERENCES: Courtwise/Chronological/ Paras 
Ml) 38 Cal 639: (12 Ind Cas 464) 13 

(’26) 7 Lah 396: (AIR 1926 Lah 582: 

27 Cri LJ 1168) 12 

('81) 3 Mad 48: (2 Weir 756) 12 

C31) 54 Mad 561: (AIR 1931 Mad 575) 13 

S. R. DAS GUPTA, J.: This is an appeal from 
an order of a learned Presidency Magistrate, Cal¬ 
cutta, convicting the appellant under S. 420, Penal 
Code and sentencing him to undergo rigorous 
imprisonment for two years and also to pay a fine 
ol Rs. 1000''-, in default to suffer rigorous Impri¬ 
sonment tor six months more. 


' . *r yiw»;i.uwuii case is mat on 30-7-1947 

Pnamndra Nath Mukherjee, a retired Deputy 
Magistrate lodged a written complaint charging 
the accused with cheating him in respect of a 
total sum of Rs. 49.000/-. The cheating as alleged 
took place m the following manner. The accused 
represented to the said Phanindra Nath Mukher¬ 
jee and his partner in the firm of Indo Trading 
Corporation that he had already purchased a ccr^ 
ta n quantity of Joists, angles and tees of the 
* °. f 85.000/- and that he had already 

obtained a delivery order in respect of the same 
The said goods were alleged to have been pur: 
chased from M. E. s. and the delivery order 
issued by the Director General of Disposals in 

m "tons'o 5 £ ,5 l °“»' 5K »nd 

K-iSSS 

£ ss.’&E.'Sjgr M " 

at BarrackmAra H 18 Ga f 1 rls ° n Engineer’s Depot 

mmm 
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the complainant and the complainant thereupon 
gave two cheques, one lor Rs. 20.000/- and another 
lor Rs. 27,000/- and also a bearer cheque lor Rs. 
2000/-. The alleged deliver}* order was endorsed 
over to the complainant by the appellant and it 
was arranged that the delivery would be taken 
on 25-6-1947 and the complainant would send one 
ol his men to the place wherefrom delivery was 
to be taken, where the appellant would be present. 
Although the complainant's man went there to 
take delivery but the appellant could not be found. 
Thereafter the other partner of the complainant, 
namely, Hare Krishna, contacted the appellant 
on 2-7-1947. As the date for taking delivery was 
expiring on 3rd July, the appellant represented 
to the said Hare Krishna that he would get the 
delivery order extended by seven days and took 
the delivery order on that representation; there¬ 
after the said Hare Krishna tried to contact the 
appellant several times but failed. On 10-7-1947 
the appellant came to complainant's house and 
told that he was arranging delivery very scon. 
The complainant became suspicious and started 
enquiring about the matter and on enquiry it was 
found from the Disposals Office that no delivery 
order in question was at all issued & that the said 
delivery order was a faked one. The complainant 
then lodged the complaint upon which the appel¬ 
lant was charged under S. 420, Penal Code. 

(4) After the complainant presented his com¬ 
plaint. the then Additional Chief Presidency Ma¬ 
gistrate examined the complainant under S. 200. 
Criminal P. C. and sent the case to the Deputy 
Commissioner, Detective Department, for enquiry. 
Thereafter the charge sheet challan was received 
on 24-7-1948 against the appellant and another 
person under S. 420, Penal Code and the case was 
ultimately transferred to the file of a Presidency 
Magistrate, Mr. K. C. Ghosal for disposal. After 
hearing the appellant was convicted. 

(5) Against the said conviction the appellant 
preferred an appeal to this Court. On appeal the 
conviction and sentences were set aside by the 
High Court on 8-7-1949 and a retrial was ordered 
on the ground that the entire proceedings from 
after the submission of the charge sheet onwards 
were without jurisdiction, inasmuch as the Addi¬ 
tional Chief Presidency Magistrate having acted 
under S. 200. Criminal P. C., the case could not 
be proceeded with upon a charge by the police. 

(6) When the case came back on remand the 
Chief Presidency Magistrate transferred the case 
to the file of another Presidency Magistrate, one 
Mr. Mukherjee, for disposal. Mr. Mukherjee issued 
process on the accused and the accused was tried 
and convicted. The appellant again appealed 
against the said conviction. The said conviction 
was again set aside on 4-4-1950 by this Court and 
a retrial was ordered. The said conviction was 
set aside on the ground that the Additional Chief 
Presidency Magistrate having taken cognizance of 
the case and having directed an enquiry under 
S. 202. Criminal P. C. it was for him to decide 
whether process should be issued or not and he 
could not transfer that task to anybody else. In 
other words, it was held that the action of the 
said learned Magistrate. Mr. Mukherjee in issuing 
process on the accused was without jurisdiction 
and the subsequent trial was also without juris¬ 
diction. 

(7) When the case came back on remand for 
the second time the Additional Chief Presidency 
Magistrate issued process on the accused under 
S. 420. Penal Code. The accused appeared on 
14-8-1950 on which date the case was transferred 
to the file of a Presidency Magistrate, Mr. K. C. 
Sen, who tried this case. He examined eight 


witnesses, framed charges against the accused 
under S. 420. Penal Code and fixed 1-11-1950 and 
the subsequent two dates for cross-examination 
of the witnesses. On 1-11-1950 it transpired that 
the complainant had died that very morning 
The case had to be adjourned. Thereafter, an 
application was made on behalf of the accused 
appellant for quashing the proceedings, but that 
application was rejected by this Court. The case 
then proceeded to trial. The learned Presidency 
Magistrate found the accused guilty under S. 420 
Penal Cede and convicted him under the said 
section and sentenced him as mentioned. 

<3> The complainant having died on 1-11-1950 
he found that the evidence in chief of the com¬ 
plainant could not be tested by cross-examination 
by reason of his death and therefore no use could 
be made of the said evidence before him. But 
he admitted the evidence of the complainant, 
which had been given in the two previous pro- 
ceedings and he purported to do so under S. 33 
Evidence Act. He held that the parties were iden¬ 
tical, the subject matter of the charge was iden¬ 
tical and the accused in those proceedings had the 
right and opportunity to cross-examine the com¬ 
plainant and had in fact exercised that right and 
had cross-examined him and therefore the said 
evidence could be admitted in evidence. It appears 
to us that the learned Magistrate committed a 
great error in admitting the said evidence. 

(9) Section 33, Evidence Act permits evidence 
which had been given in a previous judicial pro¬ 
ceeding by a witness to be admitted in evidence 
in a subsequent judicial proceeding or in a later 
stage of the same judicial proceeding in order to 
prove the truth of the facts which it states, when 
the witness is dead or cannot be found. But such 
evidence in order to be admissible under the said 
section of the Evidence Act must have been given 
by the said witness in a judicial proceeding or 
to any person authorised by law to take it. 

(10) The question which arises is whether in the 
present circumstances the evidence which had 
been given by the complainant in the two pre¬ 
vious proceedings was given in a judicial pro¬ 
ceeding or before a person authorised by law to 
take it. In the first place, it cannot be doubted 
that the evidence given by the complainant in the 
previous proceedings was not given in a Judicial 
proceeding because the previous proceedings had 
been declared by this Court to have been with¬ 
out jurisdiction. 

(11) That the evidence given in a judicial pro¬ 

ceeding which had taken place without Jurisdic¬ 
tion cannot be admitted in evidence under S. 33. 
Evidence Act, has been made quite clear in a 
number of decisions, which have been placed be¬ 
fore us. . 

(12) In a Madras case, —‘In re Rami Reddiana 
Seshu Reddi\ 3 Mad 48. it has been so held by 
their Lordships. In another case. — *Buta Singh 
v. The Crown’. 7 Lah 396, the same view has aL<o 
been taken. In the Lahore case the appellant 
was tried twice on a charge of murder. 'Hie first 
trial was set aside as being without Jurisdiction. 
In the second trial the Sessions Judge, acting 
ostensibly under S. 33, Evidence Act, a? mittoa 
in evidence the statements of certain witne ;fu 
made before the Sessions Judge during the first 
trial and the statement of one witness was niaa 
in the first committal proceedings. Their Loro- 
ships held that a proceeding before a Judge 

a Magistrate who had no jurisdiction is not 
judicial proceeding and that the evidence of wu- 1 
nesses given in such a proceeding could not oc 
used under S. 33. Evidence Act on a retrial before 
a competent Court. In the course of their juas 
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ment their Lordships, inter alia, observed as 

follows: , . , 

•'The first trial was not a judicial proceeding as 

there is a final order by this Court, ruling it 
to "have been without jurisdiction. Io was held 
in — . ‘Rami Reddi In re*, 3 Mud 43 
that evidence which was in a proceeding sub¬ 
sequently pronounced to be one corani non 
judice was not admissible and could not be used 
under S. 33, Evidence Act on a retrial before 
a competent Court.” 

( 13 ) The same view has also been taken in 
another Madras case, — ‘Sankappa Rai v. Koraga 
Pujary’, 54 Mad 561, where it has been held that 
a proceeding before a Court which has no juris¬ 
diction to entertain it is not a "judicial proceed¬ 
ing" within the meaning of S. 33, Evidence Act, 
and a deposition given in such a proceeding is 
inadmissible in evidence under the said section. 
Their Lordships held: "that if a Court has no 
jurisdiction over the subject-matter of the litiga¬ 
tion its proceedings are mere nullities”; and for 
that proposition their Lordships referred to the 
case of 'Rajalakshmi Dassee v. Katyayani Dassce*, 
38 Cai 639 and held that the "contents of the 
statement, cannot be used in evidence in this 
case.” 

(14) The matter seems to ns to be beyond all 
question. If the proceedings had taken place 
without jurisdiction, it cannot by any means be 
said that the evidence given in those proceedings 
was given in a judicial proceeding. Such pro¬ 
ceeding, on the authorities which I have cited, 
can never be a judicial proceeding. The next 
question is can such evidence of the complainant, 
given in the two previous proceedings, be ad¬ 
mitted on the ground that it was given before a 
person authorised by law to take it. 

(15) It seems to me that when it is said that 
a person must be authorised by law to take it, 
it means that the person must be authorised to 
take that particular deposition or the particular 
case in which the deposition has been given. As 

sa ^ en ^ e klfd had been declared by 
this Court to have been without jurisdiction. If 
that is so it cannot be said that the Magistrate 
who took deposition in such a trial was a Magis¬ 
trate who was authorised by law to take that de¬ 
position. Such a person must be, as I have indi- 
cated, a person authorised to take that parti- 
cuIdj deposition. But the effect of the decision 
of this Court in those two Revision Cases, is that 
ho was not authorised to take those depositions 

Jurisdiction 3 havlng been dec!arcd to be without 

1 have come 10 the con- 
clusion that the evidence which has been admitt- 

adJvShfn S ' Ev . ldence Act could not have been 
eSnlpho w er the Sfud section and the said 

s u s s h SaS a r ,,Biy aamitted * u “ 

Question then arises as to what 

ann*w h inth e circumstances? should the 

MSL b f e a Ti tt ? d or should the matter be 

or should if re i rial o by the learned Magistrate 
XL™? we UI ? der s - 167, Evidence Act go into 

w , hlch , ha f bee n given before the 
selves? 3 M d de tonnine the matter our- 

ls dead p .f ears that although the complainant 
PuSSs^f tS ^ iden f ce t *? , not available for the 
ences^f °iu tbe present fc ? ial - M there are evid- 
tiSLS »£.! pers ° ns 8‘ven at the trial. For 
Xief’of^h 18 evidence of the other 
presentatfLifn comp ainant before whom the re- 

f uest ‘ on are alleged to have been 

to other 18 , aUeged to be an eye-witness 
omer facts and circumstances of the case, 


on which the guilt of the accused person is 
sought to be proved. In the circumstances the 
question of acquitting the appellant does not¬ 
arise. , 

il8> In my opinion although we can under S. 
167, Evidence Act determine the matter ourselves 
on the evidence which are on the record elimi¬ 
nating the evidence of the complainant, yet for 
the ends cf justice, I think, we should send the 
matter back to the learned Magistrate to deter¬ 
mine the guilt or otherwise of the appellant after| 
eliminating the evidence of the complainant which! 
he had wrongly admitted. The trying Magistrate 
had the advantage of seeing the demeanour of 
the witnesses who had given evidence before him 
and we are informed that the said learned Magis¬ 
trate is still available for the purpose of de¬ 
termining the case. 

(19) In the circumstances, I do not think we 
should decide the matter ourselves on the evid¬ 
ence before us on records, but should send the 
matter back to the trying Magistrate to determine 
it after eliminating the evidence of the com¬ 
plainant which had been admitted by him. He 
is to decide the matter on the other evidence 
which is before him. 

(20) The appeal is allowed, the conviction and 
sentences are set aside and the case is sent back 
to the learned Magistrate to decide it after eli¬ 
minating the evidence of the complainant in the 
two previous proceedings which he had admitted. 

(21) Whether the other evidence is or is not 
sufficient to maintain the conviction, we express 
no opinion and we leave it entirely to the Magis¬ 
trate. 

(22) The appeal is disposed of in those terms. 

(23) The appellant will continue on the same 
bail. 

(24> HARRIES, C. J.: I agree. 

C/R.G.D. Appeal allowed and case remanded. 
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HARRIES C. J. AND S. R. DAS GUPTA J. 

Manicklal Mondal and another, Petitioners v. 
The State. 

Criminal Revn. No. 1195 of 1951, D/- 21-3-52. 

Criminal P. C. (1898), S. 96 — Issue of 
search warrant — Recording of reasons for 
belief not necessary. 

Under S. 96, the Magistrate is not bound to 
record his reasons in writing before he issues 
a search warrant. All that the section requires 
is that the Magistrate must himsell be satisfied 
that there is necessity for the search warrant 
to be issued because the thing would not be 
produced otherwise. (Para 4) 

Anno: Cr. P. C„ S. 96 N. 5. 

Bireswar Chatterjee with Bimal Chandra 
Chatterjee, for Petitioners; Ajit Kumar Dutt, 
for the State. 

, ?■■ DAS GUPTA J.: The petitioners 

before us are two in number. The petitioner 

£&• d S , b £ ei i conv * c ted under S. 353 and S. 
. u > . p enal Code, and sentenced to rigorous 
imprisonment for six months and to rigorous 
sonment for three months respectively — 
the *? nt i n , ces to run consecutively. The 
Pnnoi 0 n er j No ’ 2 , has been convicted under S. 353, 
•inn/ C ? de> s ® nte nccd to pay a line of Rs. 
mpnt fill ! efault l ° rigorous imprison- 
m ? n . t ,f or three months. The case was 

Ul‘uhpr i y tT } G u h / \ Magistrate, First Class, 
ivio ia an .4 tound the petitioners guilty of 
the aforesaid charges and sentenced them as 
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aforesaid. Against the said convictions there 
was an appeal to the Additional Sessions Judge 
of Howrah, but the appeal was dismissed 
except that the sentences on petitioner No. 1 
were directed to run concurrently. It is 
against the said order of the Additional Ses¬ 
sions Judge that the present application in 
revision has been made before us. 

(2) The case for the prosecution against the 
petitioners is as follows. 

(3) There was a case instituted under S. 107, 
Criminal P. C. on 18-3-1950 against the peti¬ 
tioner No. 1 Maniklal Mandal and others. A 
search warrant was issued by the Sub-Divi¬ 
sional Officer, Uluberia on 20-3-1950 authorising 
the Officer in charge, Shyam^ur Police station, 
to search for certain gold o..laments and docu¬ 
ments lying in an iron safe in the house of 
one Narendra Nath Mondal of Naul. The said 
search warrant was endorsed in favour of one 
Someswar Bhattacharyya, Assistant Sub-In¬ 
spector of Police (P. W. 1) for execution on 
21-3-1950. The said Someswar Bhattacharyya 
went to Naul to execute the search warrant 
in company with some search witnesses, and 
when they reached the house to Narendra Nath 
Moi.dal they called Narendra Nath Mondal and 
explained to him the contents of the 
search warrant in presence of the search wit¬ 
nesses. The room in question where the iron 
safe was to be searched was found locked and 
the police officer asked him to open the room. 
Naren Mondal thereupon made certain state¬ 
ments to A. S. I. and in pursuance of that 
statement the petitioner Manicklal and an¬ 
other person Jaharlal Mondal were called. The 
police officer explained to them the contents of 
the search warrant and asked them to open the 
room, but they refused. The Assistant Sub- 
Inspector of Police then proceeded to break 
open the padlock when the petitioner Tulsi- 
rani Mondal, wife of the petitioner Manicklal 
Mondal, came near him and showed him a 
‘katari’ and threatened him. She was however 
persuaded to leave the place. Someswar 
Bhattacharyya then broke the padlock by 
means of a 'sapol’ and entered the room after 
observing all the formalities of the search. He 
seized the iron safe and with the help of two 
pieces of bamboo had the same carried from 
the place where it was found towards the 
house of one Debendranath Mondal. The 
labourers who were carrying the iron safe, 
after they had gone some distance, felt tired 
and were resting. 

It was then that the accused Manicklal 
Mondal suddenly came up to the spot, took 
the piece of bamboo and attacked the Officer 
Someswar Bhattacharyya with the same. The 
petitioner No. 2 Tulsirani Mondal also came up 
in the meantime to the place of occurrence 
with a ‘SapoT and she made it over to her 
husband Manicklal Mondal. The other accused 
Jaharlal Mondal came there with a ‘ballam* to 
attack the complainant. There was a scuffle 
and ultimately Manicklal was overpowered 
and arrested. On these facts the petitioners 
had been charged under the sections to which 
I have referred, and they were found guilty 
and convicted as aforesaid. 

(4) Mr. Chatterjee appearing on behalf of 
the petitioners urged several points in support 
of the petition. In the first place he urged that 
the search warrant was illegal in view of the 
provisions of S. 96, Criminal P. C. His conten¬ 
tion is that the Magistrate did not record in 
writing before he issued the search warrant 


A. I. R. 

under S. 95, that he had reason to believe that 
a person to whom a summons or order under 
S. 94 or a requisition under S. 95, sub-s. (l) 
might be addressed, would not produce the 
document or thing as required by such sum¬ 
mons or requisition. In other words, Mr. Chat- 
terjee’s contention is that the learned Magis¬ 
trate has not recorded the grounds on which 
lie had been satisfied that the person to whom 
a summons under S. 94 might have been issu¬ 
ed would not, if it were so issued, have pro¬ 
duced the document or thing required to be 
produced by issue of such summons. 

It does not appear to me that there is any 
substance in this contention. It may be true 
that the Magistrate has not recorded his rea¬ 
sons for believing that the person would not 
produce the document if he was merely served 
with a summons under S. 94. But, then, it does 
not appear from the section itself that the 
Magistrate was bound to record his reasons in 
writing. All that the section says is that the 
Magistrate must have reason to believe that 
such is the state of affairs. In other words, 
the Magistrate must himself be satisfied that 
there is necessity for the search warrant to be 
issued as otherwise the thing would not be 
produced. Apart from this, it appears that 
there wore ample materials on which the 
search warrant could have been issued by the 
learned Magistrate. Proceedings under S. 107, 
Crimiral P. C., had already been started 
against the accused persons and the Magistrate 
had a police report before him that the accus¬ 
ed persons were men of dangerous and despe¬ 
rate character and were likely to commit 
breach of f he peace. There were therefo-e am¬ 
ple materials on which the learned Magistrate 
could come to the conelu^io^ that the is«ue of 
a search warrant under S. 96 was necessary. 

(5) The next point urged by Mr. Chatterjee 
in support of the petition is that the room 
where the search warrant was execut¬ 
ed was not the room belonging to Naren¬ 
dra Nath Mondal, but it was the 
room of his clients. He contended be¬ 
fore us that the findings of the Magistrate 
points to that direction, but, it appears on 
evidence that Narendra pointed out *he room 
as belonging to him to the Assistant Sub- 
Inspector of Police and this fact has been be¬ 
lieved by the learned Magistrate. To the words 
of the Sessions Judge “in view of the fact that 
Narendra actually pointed out the room be¬ 
longing to him to the A. S. I. all vagueness 
about the matter and difficulty in executing 
the search warrant had come to an end.” If 
Narendra had pointed out that room as be¬ 
longing to him to the Assistant Sub-Inspector 
of Police and if thereafter the Assistant Sub- 
Inspector of Police had broken open the room, 
the petitioners having refused to open it by 
the keys, there was nothing wrong in the con¬ 
duct of the Assistant Sub-Inspector and the 
Assistant Sub-Inspector was fully justified in 
executing the search warrant in that manner. 
That being so in mv opinion the contention of 
Mr. Chatterjee on this point must also fail. 

(6) Lastly, Mr. Chatterjee said something 
about the private defence of the petitioners in 
question. The Quezon of private defence 
com°s to an end, if the room in which the 
search warrant had been executed was the 
room pointed out bv Narendra Nath Mondal 
and belonging to him. Apart from this, it ap¬ 
pears that the incident in question took place 
not at the time when the iron safe was re- 
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from the room where it was seized. 
The fncident in question took place after the 
iron safe had been taken away to some dis¬ 
tance and when the labourers having kept the 
iron safe were resting. It was then that these 
ueople came along and committed the offence. 
We do not think that there is any force in tins 
contention of Mr. Chatterjee. 

(7) The result therefore is that the petition 
must fail and the Rule is discharged. 

(8) Mr. Chatterjee contended before us that 
we should consider the question of sentence. I 
do not think that the sentences in this case 
as varied by the Sessions Judge have been 
unduly harsh and I do not think we should 
interfere with the sentence which has been 
passed upon the petitioners. 

(9) The petitioner No. 1 must surrender to 
his bail bond. 

(10) HARRIES C. J. : I agree. 

C/D.R.R. Petition dismissed. 
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Kamala Sundari Dassi, First Party v. Nil- 
mony Das, Second Party. 

Criminal Ref. No. 31 of 1952, D/- 30-7-1952. 

t (a) Criminal P. C. (1898), S. 4S8 (3) and 
<5) — Enforcement of order — Husband's 
failure to obtain cancellation of order — Main¬ 
tainability of objection. 

The failure of the husband to obtain a 
cancellation of the order for maintenance 
under S. 488 (5) does not stand in the way 
of his filing an objection under S. 483(3). 

If as a matter of fact, the husband is able 
to prove the allegations which he has made 
in his objection, the Magistrate will not 
only refuse to issue a distress warrant 
under S. 488 (3), but he should also cancel 
the order for maintenance under sub-s. (5). 

(Para 3) 

Anno: Cr.P.C., S. 488 Notes 15 and 24. 

<b) Criminal P. C. (1898), S. 488 (3) — 
Enforcement of order — Sufficient cause — 
Euquiry as to — Necessity of. 

The Magistrate must hold an enquiry as 
to the sufficiency of the cause shown by the 
husband and he cannot order the issue of 
■a distress warrant without satisfying him¬ 
self as to the sufficiency of the cause 
shown. (Para 3) 

Manishi Kumar Das, for First Party; Ranjit 
Kumar Banerjee and Bimal Krishna Banerjee, 
for Second Party. 

This is a Reference under S. 

Criminal P. C., made by the Sessions Judge 
qL- m®", 1 ? recommending that the order of 

M. M. Kusari, Magistrate, First Class, 
f r e . r f m P° r f> dated 3-3-1952, by which he 
i hat .i a u dlstress warrant should be 
"55 1 ( unl u ess the husband paid the maintenance 
hls wife Kamala Sundari Dasi from 
23-3-1952 should be set 
aade, and the Magistrate should be directed to 

hush a „H ® n< l uiry l P to the objection filed by the 
(2) Tho * dei i sub ' s 'J 3) * s - 488, Criminal P. C. 
eorniWcn f .? cts of . thls case Ue within a short 
On 3 o!q iqa 7 m >l y be !J briefl y state d as follows: 
obtaK'a 947, $ he , wife Kamala Sundari Dasi 
husband , l° rd c er /P„ r maintenance against her 

the ♦ S ' 488 ’ . Criminal p - directing 

“ e husband to pay her maintenance at the 


rate of Rs. 40/- per month. It is admitted that 
the husband paid maintenance up till way 
1948, but did not pay it thereafter. On 2-7- 
1951, the wife, Kamala Sundari Dasi, filed an 
application for enforcement of the order of 
maintenance under sub-s. (3) of S. 4dH, Cri¬ 
minal P. C. A notice was served upon the 
husband who filed an application alleging that 
no order for enforcement could be made 
against him, because his wife was living in 
adultery and secondly because the wife had 
been living separately from him by an agree¬ 
ment, dated 18-3-1949. The husband made a 
further prayer that on these grounds the order 
for maintenance might be cancelled under 
sub-s. (5), S. 488, Criminal P. C. The learned 
Magistrate refused to entertain this objection 
tiled by the husband on the ground that as 
the husband did not submit any petition before 
lor the cancellation of the maintenance grant, 
he had no right to oppose the order for niain- 
enanee upon the allegations made by him in 
his petition. Accordingly the learned Magis¬ 
trate held the husband liable to pay mainten¬ 
ance to his wife from 2-7-1950 and directed 
the issue of a distress warrant for the recovery 
of the same in default of payment by the hus¬ 
band by a certain date. Against this order 
(is?) made this Reference under S. 438, 
Criminal P. C. 

(3) Sub-section (3), S. 488, Criminal P. C. 
provides that if a person ordered to pay main¬ 
tenance under sub-s. (1), S. 488 “fails without 
sufficient cause” to comply with the order, the 
Magistrate may issue a warrant for levying the 
amount due in the manner provided for 
realisation of fines. It is therefore clear that 
before a Magistrate can make an order for the 
issue of a distress warrant, the Magistrate 
must be satisfied that the husband has failed 
without sufficient cause to comply with the 
order for maintenance. In refusing to hold 
an enquiry upon the objection filed by the 
husband, the Magistrate acted in violation of 
♦he clear provisions of sub-s. (3), S. 488, 
Criminal P. C. The failure of the husband to 
obtain a cancellation of the order for mainte¬ 
nance under sub-s. (5), S. 488 does not stand 
in the way of his filing an objection under 
sub-s. (3), S. 488. If as a matter of fact, the 
husband is able to prove the allegations which 
he has made in his objection, the Magistrate 
will not only refuse to issue a distress warrant 
under sub-s. (3) of S. 488, but he should also 
cancel the order for maintenance under sub-s. 
(5). It is quite clear from the words used by 
the legislature in sub-s. (3) that the Magistrate 
must hold an enquiry as to the sufficiency of 
the cause shown by the husband and he cannot 
nider the issue of a distress warrant without 
satisfying himself as to the sufficiency of the 
cause shown. 

it reasons given above, we accept 

the Reference made by the Sessions Judge of 
Hooehlv, set aside the order of the Magistrate 
dated 3-3-1952 and direct the Magistrate to hold 
an enquiry into the allegations made bv the 

1951 10 hlS petition of objection, dated 27-8- 

,, circumstances of the case, it is 

that the enquiry should he held by a 
i' r ( a ' e °‘ he r than Sri M. M. Kusari to be 
Hooghly d by thC Dlstrict Magistrate of 

(6) GUHA J.: I agree. 

C/V.R.B. Reference accepted. 
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Maharajadhiraja Bahadur of Darbhanga, 
Applicant v. Commissioner of Agricultural In¬ 
come-tax, West Bengal, Respondent. 

Income-tax Ref. No. 06 of 1950, D/- 15-5- 
1951. 

Bengal Agricultural Income-tax Act (4 of 
1944;, S. 2(1) — Income or capital receipts — 
Sale of certain specified varieties of forest 
trees every year by auction — Consideration 
always a lump sum — Sum, however, allowed 
to be paid iu instalments in period of two and 
a half years within which trees sold were to 
be cut down and removed — Sums held were 
income and not capital receipts — Income-tax 
Act (1922), S. 4(1) and (3) (vii). 

There is no absolute rule that a receipt, 
in order to be income, must always be of 
a recurrent nature. Income has an infinite 
variety of forms and a single receipt may 
be income. Recurrence, again, is a matter 
of degree. (Paras 16 and 17) 

Anno: Income-tax Act, S. 4 N. 10 and 27. 

B. N. Bannerjee and Biswanath Dhar, for 
Applicant; Ashoke Sen and S. M. Bose, Advo¬ 
cate-General, for Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 
('49) 53 Cal WN 590: 16 ITR 330: AIR 1949 
PC 13 19 

(’50) 54 Cal WN 33: 17 ITR 473: 

AIR 1949 PC 311 19 

(’48) Civil Appeal No. 30 of 1948, 

D/- 16-5-1948 (FC) 15 

C30) 52 All 419: (AIR 1930 All 339) 19 

(’51) 1951-19 ITR 379: (AIR 1951 Assam 2) 19 
(’49) 53 Cal WN 596: 17 ITR 426 7, 0 

C97) 20 Mad 58: (6 Mad U 281 FB) 13 

(’30) 54 Mad 21 : (AIR 1930 Mad 764 FB) 19 
(’28) 112 Ind Cas 156: (AIR 1929 Oudh 93) 13 
(’45) 1945-13 ITR 74: (AIR 1945 Oudh 35) 19 

(’46) 1946-14 ITR 673: (AIR 1947 Pat 115) 19 
(1913) 9 AC 771: (83 U PC 6 ) 13 

CHAKRA VARTTI J.: The question involved 
in this Reference under 3 . 63(1) of the Bengal 
Agricultural Income-Tax Act relates to three 

sums of money which, according to the contention 
of the Respondent Commr. & the finding of the 
Appellate Tribunal, are agricultural mcome of the 
assessee but according to the assessee himself, not 
income at all. For reasons presently to be stated 
he has not sought to argue further that even if 
the sums concerned be mcome receipts, they are still 
not agricultural income within the meaning of 
S. 2 ( 1 ) of the Act. 

( 2 ) Although there is a single reference, it 
covers three assessments made for three conse¬ 
cutive^ assessment years, viz. 1944-45, 1943-46 and 
1946-47. As the monies received by the assessee 
in the three relevant accounting years were de¬ 
rived from transactions of an identical character, 
a common question of law lias been referred, 
although the amounts involved naturally differ. 

(3* The facts are as follows. The assessee, the 
Maharaja of Dharbhanga, is one of the bigger 
landlords of the country and among his posses¬ 
sions is a tract of forest land extending over 50 
square miles and grown mostly with sal trees. In 
respect of each of the three years mentioned above, 
the Maharaja filed a return of his agricultural 
income in this Province, but in none of them 
did he include any income derived from forest 
lands. The Income-tax Officer, however, discovered 
that in each of the three years the Maharaja 
had collected a fairly su’ -:tantial amount by dis¬ 


posing of sal trees, standing on one part or an¬ 
other of the forest tract and acting on the view 
that the receipts constituted agricuiturai income he 
included them in the appropriate assessments 
after allowing certain deductions. The sums so 
brought under assessment were Rs. 17,719/4/ as 
for the assessment year 1944-45, Rs. 4,200 for 1945 . 
45 and Rs. 17,032/2 as for 1946-47. Before the 
Income-tax Officer, the assessee objected to the in- 
elusion of these sums in his assessable income 
and after the assessments had been made, he ap¬ 
pealed successively to the Appellate Assistant 
Commissioner and the Appellate Tribunal, but 
without success. He then applied for a reference 
to this Court of a question of law formulated by 
him, but the Appellate Tribunal, although it made 
the present reference, altered the form of the 
question. While the assessee required the Tribu¬ 
nal only to ask whether the sums concerned were 
capital receipts, the Tribunal re-framed the 
question in the widest possible form and has asked 
this Court to say whether the sums can be treated 
as agricultural income, assessable under the 
Bengal Act. The question actually referred is as 
follows: 

“Whether on the facts and circumstances of the 
case and upon a true construction of the Ekrar- 
namas (agreements), the money received by the 
assessee on account of sale of jungle woods in 
his zemindary can be treated as agricultural 
income, assessable under the Bengal Agricultural 
Income-tax Act, 1944?” 

(4) In spite of the wide terms in which the 
question has been framed, I think we are not 
required, in the circumstances of the case, to deal 
with anything more than one aspect of it. The 
only point ever urged by the assessee, either before 
the Tribunal or the Departmental authorities, was 
that the sums in question were capital receipts 
and therefore not assessable as income. That this 
was so is abundantly clear from the various orders 
and the grounds of appeal, both before the Appel¬ 
late Assistant Commissioner and the Tribunal. 
The question of law formulated by the assessee 
for reference to this Court was limited to that one 
point and when he found that the question, as 
referred by the Tribunal, made no reference to 
the sums being alleged to be capital receipts, he 
applied to the Tribunal for an amendment of the 
question. 

On being told by the Tribunal that it was 
functus officio, he made an application to this 
Court which was placed before as along with the 
reference. In that application the assessee stated 
that his contention had always been that the 
money was a capital receipt and that it was on 
that question that he had sought a reference to 
this Court and he prayed that the question refer¬ 
red by the Tribunal might be suitably amended 
so as to bring out that character of the contro¬ 
versy. At no stage did the assessee contend that 
the sums concerned, even if income, were not agri¬ 
cultural income and he made no attempt to do 
so before us, not, as his learned advocate put it> 
because he admitted the income to be agricultural, 
but because to make it out to be non-agricultural 
would be only to invite assessment imder the 
Indian Income-tax Act at a higher rate of tax. 
The learned Advocate for the Commissioner also 
naturally did not ask us to pronounce on the 
second question as well, because the decision of 
the Tribunal is in his favour. In the above cir¬ 
cumstances, it appears to me that as to the re¬ 
ceipts being agricultural or otherwise, there is 
no question between the Department and the 
assessee and all that we are required to consider is 
whether the sums concerned are capital receipts 
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Nor is it necessary to amend the question, as 
prayed for by the assessee, for, the point sought 
to be introduced by him is covered by tne question, 
as framed. 

(5> Tne facts relevant to the question to be 
considered by us may now be stated. It is unfor¬ 
tunate that the Tribunal should not have included 
a full statement of the facts found by it in the 
case stated, but should have left them to be 
collected partly from the statement of the case 
and partly from the appellate order. Be that as 
it may, the facts found are that the assessee 
owns forest lands covering an area of 50 square 
miles. The trees in these forests are mostly sal 
trees, some of which have a girth of more than 
3 feet at a height of 3 feet above the ground, 
but there are other trees as well, fruit-bearing and 
valuable Umber trees. These latter are not sold, 
but every year, the sal and other jungle trees in 
those blocks of the forest which have become 
mature for extraction, are sold to contractors by 
auction, with the reservation that sal trees with 
a girth of more than 3 feet at 3 feet above the 
ground are excepted and must not be cut. 

The consideration for a block or blocks is always 
a lump sum, but it is allowed to be paid by instal¬ 
ments or parts, the scheme, broadly stated, being 
that a period of about two years and a half is 
fixed within which the entire consideration must be 
paid & the trees sold, cut down & removed. In cut¬ 
ting down the trees the purchaser is required not 
to leave stumps more than 5 inches higher than 
the ground and not to disturb the roots, so that 
new shoots may spring from the stumps. Such 
shoots grow into mature sal trees and become fit 
for extraction in about 10 years’ time and then 
the particular block is auction-sold again and 
bring in a further sum to the assessee. The 
trunks of the trees so sold are used as posts and 
rafters of kutcha huts or for making fences, while 
the oranches are used as fuel. 

(6) The tribunal recorded certain further find¬ 
ings which are not relevant to the question we 
are required to decide, but which it is necessary 
to set out in order to explain how it dealt with 
& disposed of the case. It was pointed out that the 
trees which had been sold in the years in question 
were coppice growths from stumps of trees cut 

ffnT? £ twelve years earlier aad so it was 
held that they were not trees of wild and spon- 

hnmo US , er K 0wth - the °P inion of the Tribunal, 

nrmlfn)in^n Ur and .. skiH had bee n expended on 
promoting the growth of those trees, because the 

S« had purchased and cut down 
wees on the earlier occasion had had to take 

from n th P ° t n- 1 nn V H StU "? ps higher than five inches 
? r0UI i rt and also because, during the 
oo? S ' * ores *' bad to be guarded carefullv 

£ by and animals so E the 

growing shoots might not be damaged. 

befL I L W ^,. C ° I l te ^ d . ed before «* Tribunal, as 
the com'rartnr W h at assessee had conveyed to 
tkm C !! „ to ( S by , the transactions in ques- 
and not . merely a right to cut down 
and accordinelv^th bUt Merest in land 
Sine^Jh 8 Sph t ^ e f Sun ? he had recelv cd for 
th such mterest were capital receipts. 

which the tranSinH* 10 the terms of the deeds by 
St hem tSS a SSS tt ». Were evidenced ' The Tribu¬ 
te contra^ro ^c th ® assessee had granted to 
the , wa ® a mere right to cut & collect 

SI Hh"* a n d nothing more and since, in 
in the present Tribunal, there was nothing 
the decision D in C fh 6 10 ?i clude the application of 
tural innnrna * tbe ~ Commissioner of Agricul- 

V - Ja * adtsh Chw- 
«ra . m cal W N 593: 17 ITR 426, It followed that 
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decision and held the receipts in question to be 
agricultural income oi the assessee. 

(S' The question whether when a Zemindar 
sells trees from liis forests, the proceeds are capi¬ 
tal or income receipts in his hands was not rai rd 
in ( Jagadh':i Cnandra Dec’s case’ (53 Ctl \V>! 
£UI>: 1/ ITR -lr-Jt. It proceeded cn the foot.nr 
that the receipts were income and held on the 
facts, which were largely similar to those of the 
present v.ise, that tne income was o; an agricultu¬ 
ral character. For reasons already stated, we are 
not dealing with the latter question, but since 
on that question ‘Jagadish Chandra’s case' was 
lollowed by the Tribunal in the order out 01 
which the present reference has arisen. I desire 
to make it clear that as to whether that case was 
rightly decided or whether even if rightly decid¬ 
ed, it concludes the present case on the second 
question, I must not be understood to express 
any opinion. 

(9) Reverting now to the question before us. the 
bioad contention of the assessee was that the sum? 
in question were capital receipts, though he does 
not appear to have advanced it always in the 
same form. In what shape it was urged before 
the Income-tax Officer is not clear, but before the 
Appellate Assistant Commissioner it was said that 
the sums in question were "the price of the trees” 
and as such, capital receipts. What was meant 
must have been that the trees themselves were 
capital assets which, by the sales, had been con¬ 
verted into cash. Before the Appellate Tribunal, 
the ground was changed and it was then urged 
that the transactions concerned were in lact 
leases whereby the assessee had granted a portion 
of his zemindary rights to the contractors lor a 
limited period, with the right to cut down and 
remove certain types of trees. Before us the con¬ 
tention was repeated and. to a certain extent, de¬ 
veloped. As a result of some interrogation bv us. 
a second branch was added to it and it was said 
that the sums in question were capital receipts, 
either in the strict sense that they represented 
replacement of a capital asset or in the loose sense 
that they were of a casual and non-recurrent 
nature or in both. We shall deal with those con¬ 
tentions separately. 

(10) In support of the first contention, it was 
stated that the capital asset parted with was 
possessory interest in the jungle lands for a spe¬ 
cified period with the right to enjoy the lands bv 
cutting ciown & removing certain specified varieties 
of trees and that that interest had been trans- 
ferred on receipt of a single payment. All the 
elements 01 S. 105 of the Transfer of Property 
Act were therefore present and what was granted 

?Hv‘ 1 was a le ^°- The transactions, as 
already stated, arc evidenced bv deeds, one of 

which has been included in the paper-book as 
Epical 01 all The translation which has been 
!* iad If a pleader of Laheriasarai i S not verv 
happy or always accurate, but there was no 
dispute as to the true meaning of any expression 
and the parties readily accepted such corrections 

“ “atTS 0 ?, 10 SU , gSest 11 

to rear at this stage to the terms of the deed 

agreement 6 de r cd be e lus by describing itself as an 
agreement for the purchase of Jungle wood and 

8261 /T wX^ ^°| d . f ° r thC P ayment °f Hs! 

DurchtJ atated t0 be balance oi the 

tton if Lfllr P H y ‘ S notlceable that the transuc- 
uon is referred to as a purchase and the subierf 

^ n r n„ a3 ( spe ? ified ' 13 n °t land, nor even trees 
but onl> jungle-wood (Jangler Koshthn) *rhp. 

a°Droclamft?m Ce f dS ^ reclle Ulat there had been 
aproclamatlen for 8416 by auc Won of jungle wood 

from he jungles of the Maujas mentioned in ?he 
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Schedule and the highest bid of Rs. 11.015, offered 
by tne executant, had been accepted. In the Sche¬ 
dule, a number of jungle piots, situated in tne 
district of Bankura, are mentioned in groups and 
in the case of each group, particulars 01 the plots, 
together with their area, are first given, the total 
-area is mentioned next, then the Zemindary right 
of the assessee is recited and lastly the subject- 
matter of transfer is described in the carefully 
limited words, "only the wood over it" (Uparistha 
Kashtha matra). In body of the deed, the "wood" 
is further specified and it is stated that out of 
the jungle mentioned in tne Schedule and exclu¬ 
ding all fruit-bearing and valuable timber trees 
• of which 21 varieties are particularly mentioned), 
as also sal trees of a girth of more than 3 feet at 
3 feet from the ground, the executant is purcha¬ 
sing sal. Parashi and Jhanti trees for a period of 
two and a half years from a certain date to a 
certain date. The consideration of Rs. 11,015, is 
described as the "price of the wood of the jungle 
purchased by me" (Arnar Khorida jangler Kash- 
ther mulya) and a scheme of graduated payment 
and graduated appropriation of the trees is set 
out. 

The jungle and the price are both divided into 
three parts and it is provided that the initial 
payment which has already been made, will 
entitle the executant to cut down trees only from 
the first part of the jungle described in Schedule 
"A" that he will be entitled to cut trees from the 
second part (Sch. B» only on payment of the 
second instalment of the price and that similarly 
before he can cut down trees from the third part 
<Sch. C>, he will have to pay the third instalment 
of the price fixed. There are a number of other 
undertakings which embody the duties of the 
purchaser and the restrictions imposed on him. 
He must not cut trees at a height of more than 
5 inches from the ground and must not disturb 
the roots of the stems. He must not cut any 
tree a second time and must not cut any tree at 
all from the end of Jaitna to Sraban. He must 
remove all trees cut down by him within the 
month of Jaistha subsequent to the cutting and 
thereafter will have no right to enter the area, 
from which the trees have been cut, again. He 
must complete the cutting and removal of all 
trees within the period of the deed and if he 
fails to do so, he will not be entitled, after the 
expiry of the period, to cut any trees or even to 
remove trees already cut down. Such trees, cut 
or uncut, will pass to the khas possession of the 
assessee. After the expiry of the period of the 
deed, the whole jungle will revert to the khas 
possession of the ass^ssee & even during that 
period the excepted trees will remain in his khas 
possession. 

( 12 ) I am entirely unable to hold that the 
parties to the deed, the terms of which have 
been set out above, ever contemplated a lease, or 
that in spite of themselves, they created one by the 
form of the words used or that they agreed to 
terms which created a lease in law. The document 
is plainly what it purports to be, viz., an agree¬ 
ment embodying the terms & conditions of an auc¬ 
tion-sale of certain trees and also an instalment 
bond regarding payment of the balance of the 
price. It conveys no interest in the ’and, save and 
except the right to enter upon particular areas 
lor the purpose of cutting down and removing 
trees therefrom, but that also after the portion of 
the consideration assigned to the particular area 
sought to be entered upon, has been paid. Neither 
exclusive possession of the land, nor a right to 
all the trees is conferred. The various restrictions 
imposed on the executant of the document and 


the reservations in favour of the executee are 
entirely inconsistent with tne notion of a lease 
apart from the fundamental feature, apparenton 
the face of the document and every part of it, 
that the subject-matter is only certain specified 
varieties of trees and the transaction is a sale. 

(13» Mr. Banerjee who appeared on behalf of 
the assessee, contended that if the transaction pro¬ 
vided for an instant cutting down and removal 
of the trees, it would have been a sale of goods, 
viz., the trees, but the fact that a period of two 
and a half years was allowed, made a difference. 
He referred to the decision of the Privy Council 
in — ‘Kauri Timber Co., Ltd. v. Commissioner of 
Taxes’, (1913* 9 AC 771 and on the authority ol 
that decision contended that when, as in this 
case, a purchaser of timber was allowed to let it 
remain on the land for a certain period, during 
which it derived sustenance from the soil & the 
trees grew, entitling the purchaser to the ad¬ 
ditional growths, an interest in land was conveyed. 
The same argument was also put forward in a 
slightly different form on the language of the 
deed and it was contended that the provision 
that the executant was purchasing the trees “for 
two and a half years" indicated that he was ac¬ 
quiring an interest in the land for that period. 
I do not see that the Privy Council decision has 
any application to the facts of the present case. 

The law reports show that that decision has 
been the unfortunate cause of a mistaken line 
of argument in many cases and not always has 
it been borne in mind that the question there 
related to not the seller, but the purchaser & the 
question was whether the purchaser, who carried 
on a business of cutting, milling and selling timber, 
could, in striking the annual profits of his business 
for the purpose of taxation under a certain New 
Zealand Act, deduct from the gross proceeds the 
proportionate price assignable to the timber cut 
down during the year out of the total price paid 
for a large stock of standing timber which had 
been purchased by him with the right to cut 
and remove it at any time during specified period, 
generally ninety-nine years. It was in dealing with 
that question that the Privy Council said that 
looked at from the point of view of common law, 
the transaction under which the standing timber 
had been acquired was not one under which a 
mere possession of goods by a contract of sale 
had been given to the purchaser, but an interest 
in and possession of, land had been conveyed to 
him; and looked at from the point of view of 
accounting and finance, the proportionate price oi 
the trees cut down during the year was not a 
business but capital expenditure of the purchaser 
and it was not a proper debit item as against 
revenue. 

The Question in the present case is not whether 
the price paid for the trees was a capital expendi¬ 
ture in the case of the purchaser, but whetner 
it was a capital receipt in the hands of the seller. 
Still, even assuming on the basis of the first park 
of the proposition laid down by the Privy Council, 
that if the purchaser acquired an interest in lan® 
he could have done so only if the seller P aI £? 
with such an interest I am unable to hold tnai 
the facts of the present case attract the principle 
laid down bv the Privy Council. In the first place, 
where, as in the Privy Council case, a person 
Durchases a bush property in the form that■ w 
purchases the timber with the right °f cuttlI J° 
it any time within ninety-nine years & therefore 
with the right of letting it remain on the lana 
till the end of that period, it may fairly be sag 
that what was conveyed was the right to cxpi 
the bush, together with its natural accretions. io* 
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almost a century & therefore an interest in the 
land which nourished tne trees and begot accre¬ 
tions during that period was necessarily conveyed. 
That principle can hard«y apply to a case where 
the purchaser purchases only some among many 
varieties ol trees standing on tne land and is re¬ 
quired to cut and remove the trees purchased by 
him within two years and a half and where, 
further, in the case of some of the trees, his 
right to appropriate them actually arises not at 
the date of tne instrument, but on later dates 
when ne pays further instalments of Ihe price, 
so that he has ready much less than two years 
and a half. 

Mr. Banerjee cited the decision in —‘Seeni 
Chettiar v. Santhanathan CheUiaf, 20 Mad o8 
(P.B.) where the period was four years, but the 
seller in that case was the lessee of two shares 
m a village and in the trees and the grass and 
other vegetation standing in the village tank and 
what he conveyed was •‘the said two shares to¬ 
gether with the tank and the bed of the tank" 
and the right given to the purchaser was not 
merely the right, to cut down and remove the 
grass and the trees but aiso to enjoy the produce 
of all the trees, such as gum and nuts etc. and 
also tlie reeds and the grass (see p. 59 of the 
report where the document is set out). In the 
present case, no land or interest in the land is 
mentioned in the deed and the right to enjoy 

th fu fr ,u‘ t ‘ be ^ rins & valuable timber trees remains 
with the seller. But apart from these considera¬ 
tions. it appears to me, in view of the scheme 
of payment and the manner and time of the 
cutting and removal of the trees, that the period 
of two years and a half was fixed only for the 

nSnrioH C0nve ? le , nt payment and convenient np- 
?n 'i ( W M Ch the seller t00k care t0 hedge 

S,. wl h suitable safeguards and penalties and 
tlw L fn 1 0t the intcntion to convey any in- 
wafto* lasffjra certain K * h * t SUCh iUterest 

Singh v. Malhoo Khan*, 112 Ind Cos hVS 
■which also related to trees subject to periodical 

ms. 

pMiill Its 

a bare sale of the trees Thc sale was 

received cannot obviously be ihl Eh? lentU P he 
any capital Under th^rw; to ^ ave re P Ia ced 

income derived from hiiiinf™* n the case of 
valors or rcnireSen ^ by cult1 ’ 

from land or income d’eritnH rev , enue derived 
by agricultural operations land directly 

cultural produce P S i0 iS g g» f le of agri¬ 
cultural income is thus land n ^ ,S ase ° f ^ rl ' 
fore be said in the nresent L? ?? uld not there- 
was the forest trees P mf» nt case 1 , that the capital 
taken to be capital thp ! f the trees were 

not be said to P be riot fnenm pts '"question could 
by the transactions' which* yielded ‘£ 

‘ ai wm •“’xass 


receipts irom capital which is exhausted in the 
process oi realisation may well be income, as in 
the case ol mines and quarries. Tins argument 
whicii was only casualty mentioned oy Mr. 
Banerjee was not pressed by him and indeed on 
the tacts ol the case there is no room lor it. In 
the lirst p.ace, the lorest ls not the capital. In 
the second, tlie lorest is not m fact exhausted 
by the periodical saies of trees, but in spite of 
the sa*es it remains a standing asset. It does so 
because what happens is that trees of a parti¬ 
cular block or blocks arc sO:d in the course of 
the normal management and c-njoyment of the 
lorest, as & when they become mature lor extrac¬ 
tion and those biocks become ul!ed with new trees 
which become saieaole again in about ten years* 
time. 

(15> Mr. Banerjee did not overlook the fact that 
agricultural income included rent or revenue de¬ 
rived from land and tnat where the income con¬ 
cerned was rent, the landlord had certainly parted 
with some interest in land in favour of tne tenant. 
He therefore laid emphasis on the fact that what 
the assessee had received in the present case from 
each transaction was a single payment and pro¬ 
ceeded to equate the receipt with seiami of 
the kind which is a capital payment and lias no 
connection witn rent. Proceeding further, he plac¬ 
ed before us an uncertified copy of the unreported 
decision of the Federal Court in the case of — 
•Jyotirindra Naravan Sinha v. Commr. for the 
Board of Agricultural Income-tax, Assam', Civil 
Appeal No. 30 of 1948. D/. 16-5-1948. in which the 
question was whether selamis or premia received 
lor the settlement of waste lands or abandoned 
holdings, were agricultural income within the 
meaning of the Assam Agricultural Income-tax 
Act and their Lordships remanded the case for 
lurther findings us to certain matters. I do not 
think that the receipts with which we are concern- 
cci in the present case have any similarity or affi- 
nity with the seiami amounts which the Federal 
cour, had to consider in the case cited and I 
am unable to see that any assistance can be do- 

anv d fur r thlV that . decis ‘ on - Nor do I think that 
any further enquiry of the kind directed by the 

nnH C nn « 0U ^ f ? ec *ssary here. There is a' deed 
and an the tacts bearing on the nature and com¬ 
position of the receipts, as also the general course 

ms £ “ ?£• si 

Mi- 1 '°" nOW \° the Sccond branch of 
the receipts cannot"bl°held to'Vof?'cSml'w 

blocks of the forest the treos ln s°nie 

and every y ear th e ^«LI nftt V, ,e for faction 
contractors by auction Rwf’ 1S ,! UC , h trees to 
out once do not 1 are so 'd 

for. new shoots sprin* f° m f2 Urc ? cf re <*‘Pts. 
cut down and thni*^ the stems °f trees 
trees in about ten vMrfif 8 e T? w into saleable 
R?ain. Blocks into ?' hci \ t , hoy are sold 

vided are tSis sold S Lom f0rest has b(, en di- 
that every year in S S s, ' ch manner 
and receipts come to An ^ , blo . cks are sold 

is, sasr «rs 

b“ ofVLSl SSter 

block or forest does not yield nm‘e,S? 
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year and the receipts in different years are from 
different blocks, but it is no more necessary lor 
a receipt, in order to be agricultural income, that 
it should be one of an annual series, coming 
from the identical field, than it is necessary for 
a business receipt to come from the same tran¬ 
saction or transactions of an identical character 
in order to be business income. It is enough 
if it comes from a definite source which in this 
case is the forest. To my mind, the position is 
as if the assessee owns a number of forest blocks 
which yield a ten-yearly crop, but each year is 
the tenth year for some block or blocks so that 
each year there is, so to say, a harvest and a 
receipt from a sale of the crop. In those circum¬ 
stances, the receipts are recurring receipts and 
since they were not obtained in replacement of 
capital, but out of working it, they are income. 

(17) I may add, though it is not necessary to 
do so in the present case, that there is no ab¬ 
solute rule that a receipt, in order to be income, 
must always be of a recurrent nature. Income 
has an infinite variety cf forms and a single re¬ 
ceipt may be income. Recurrence, again, is a 
matter of degree. If. for example, a cultivator 
has an odd acre of land which grows only sugar¬ 
cane and he grows a cane crop in that field 
once in four or live years. I cannot see why 
his receipt from the sugar-cane, where so grown, 
should not be income. In the present case, the 
assessee has other agricultural income; and even 
if forest trees were not sold every year, the receipt, 
when the trees were sold, would be income, at 
least if sales took place periodically. 

(18) Towards the close of his argument, Mr. 
Banerjee submitted that all the 50 square miles 
of forest were not situated in the province of 
West Bengal and that we should send the case 
back to the Tribunal for a further finding as to 
what area lay within this province, because accord¬ 
ing to him, in judging the character of the receipts, 
the course of deal.ng in respect of only the area 
lying within this province would be relevant. I 
am unable to accede to that suggestion. At no 
stage of the proceedings was it ever suggested 
that any part of the forest lay outside this pro¬ 
vince and Mr. Banerjee was frank enough to ad¬ 
mit that he himself did not know of it till he was 
told late in the course of the hearing of the refer¬ 
ence. In those circumstances, it would be unusual 
to allow the assessee to raise a new point which 
involved a fresh investigation of facts; but, in any 
event, the point does not seem to me to be 
material. There is no dispute that the plots from 
which the receipts of the three years before us 
came, are all situated within this province and 
even if some part of the 50 square miles be situat¬ 
ed outside, it is not easy to see why, for the pur¬ 
pose of ascertaining the incidents of the re¬ 
ceipts, the totality of the assessee’s dealing with 
the entire forest area cannot be taken into ac¬ 
count. The officer of the assessee who gave the 
facts about the forest and the manner of sales 
spoke of all the 50 square miles and did not make 
any distinction between one area and another. 

(19) It remains now to refer to the authorities 
cited at the Bar. Cases in which the only ques¬ 
tion was whether the income from the sale of 
forest trees was of an agricultural character may 
be left out of account, for that question is not 
being considered by us. In the case of — ‘Messrs. 
Mohanlal Hargovind v. Commr. of Income-tax', 
C. P. 54 Cal W. N. 33: 17 ITR 473 (P.C.), where 
the question was whether a manufacturer of bidis 
was entitled to claim as business expense the sum 
spent by him on acquiring the grant of a right 
to collect tendu leaves from a forest, the Privy 


Council had to consider whether the grant con¬ 
veyed an interest in land, but as the question was 
considered from the point of view of the purchaser 
and the grant comprised only leaves, no assist¬ 
ance on the question before us could be derived, 
from that decision. The question whether the 
receipts of a land-owner from sales of forest 
trees were capital or income, was raised before 
the Privy Council in the case ol — ‘Mustafa Ali 
Khan v. Commissioner of Income-tax’, U. P. Ajmer 
k Ajmer-Merwara 53 Cal W. N., 590: 1G I. T. R. 

330 (P.C.), but was not decided, as their Lordships 
held that the question was not open to the as¬ 
sessee in the appeal. The question was raised 
and decided under the Indian Income-tax Act in 
the cases of — ‘Commissioner of Income-tax, Mad¬ 
ras v. Manavaaan Tirumalpad’, 54 Mad 21 (F.B.), 

— ‘Maharaja of Kapurthala v. Commissioner of 
Income-tax', C. P. & U. P. (1945)-13 ITR, 74 (Oudh), 

In the matter of Rain Prasad 52 All 419 and — 
‘Kamakshya Narain Singh v. Commissioner of In¬ 
come-tax', B. k O. (1946) 14 ITR 673 Pat, and 
under the Assam Agricultural Income-tax Act in 
the case of — ‘Jvotirindra Narayan v. State of 
Assam (1951) 19 ITR. 379 (Assam). In each case- 
the answer was that the receipts were not capital. 

It may be mentioned, however, that in the cases- 
of the ‘Maharaja of Kapurthala’ and ‘Ram Prasad’ 

(in fact the Teliri State), there appears to be a 
finding that the assessee was carrying on a busi¬ 
ness or earning out a scheme of profit-making,, 
though in the former case, it looks like an inter¬ 
pretation of what the assessee did rather than 
a finding of actual business. In ‘Kamakshya 
Narain Singh’s case*, no reasons are given. 

(20) In the result I hold, both on principle and 
authority, that the receipts in question are not 
capital receipts, but income. Accordingly, the 
answer to the question referred must be in the 
affirmative, but subject to the proviso that the 
question whether the receipts, even if income, are 
income of an agricultural character, was not can¬ 
vassed before us and we must not be understood 
as expressing any opinion thereon. 

(21) The Commissioner of Agricultural Income- 
tax is entitled to the costs of this Reference. We 
assess the hearing fee at 30 Gold Mohurs. 

(22) No orders on the application are necessary. 

(23) Before concluding, I cannot help making 
an observation on the form in which the case has 
been stated by the Tribunal. Unfortunately, this 
is the form usually adopted. A statement of case 
is expected to contain a narration of the facts 
found by the Tribunal which bear upon the ques¬ 
tion referred and the contentions of the parties 
on those facts, out of which the question between 
them arises. On the one hand, it must be self- 
complete and on the other hand, there is no room 
in it for irrelevant matters. What the Tribunal 
has sent up is not a statement of case at all, 
but only its order on the application for a refer¬ 
ence which, besides the question referred, com¬ 
prises a discussion of other matters and of another 
question, not referred. If I may make a sugges¬ 
tion. statements of cases drawn up by the General 
or Special Commissioners in England, examples 

of which are to be found in the Tax Cases, may * 
usefully be adopted as models. 

(24) S. R. DAS GUPTA J.: I agree. 

B/G.M.J. Answer in the affirmative. 
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Civ-1 P C. (1908), O 1, R. 10 — Addition wrong in rejecting the application on the 
•— r\u ~*—*:— ground that it was premature. 

(5) In my opinion, there is considerable force 
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(a ) UiVi r. v/. •> 

of necessary party — Obstruction to delivery 
-of possession on ground of claimant being: 
statutory tenant under S. 11 (3), West Bengal 
Premises Rent Control (Temporary Provisions) 
Act (38 of 1948). 

In view of the allegations of C in suit 
by A against B and the fact that B was 
not appearing in the suit it was necessary 
for the Court to add C as a party defen¬ 
dant on his application, in the suit in 
order to effectually and completely adjudi¬ 
cate upon all questions involved in the suit. 
Civil Rule No. 226 of 1949 (Cal), Foil. 

(Paras 4, 5) 

Anno: C.P.C., O. 1 R. 10 N. 14. 

(b) Civil P.C. (1908), S. 115—Refusal to join 
proper party is material irregularity in exer¬ 
cise of jurisdiction. (Para 6) 

Anno: C. P. C., S. 115 N. 12. 

Paresh Nath Bhattacharyya, for Petitioner; 
Nikhil Ch. Talukdar, for Opposite Party. 

REFERENCE. /Para. 

(’49) Civil Rule No. 226 of 1949 (Cal) 3 

ORDER: This is a Rule under S. 115, Civil 
P. C. and it is directed against two orders 
made by the Presidency Small Cause Court 
Judge, dated 15-6-1950 and 7-8-1950. 

(2) It seems that opposite parties 1 and 2 
started a proceeding for recovery of possession 
against opposite party 3 under S. 41, Presi¬ 
dency Small Cause Courts Act in respect of 
one room in the first floor of premises No. 3, 
Baisakh Street, Calcutta, and this proceeding 
was registered as Suit No. 12910 of 1949. On 
15-6-1950, when the suit was taken up for 
hearing, the petitioner filed an application to 
the Court alleging that the plaintiffs and the 
defendant of the aforesaid suit were colluding 
with each for the purpose of evicting the peti¬ 
tioner who, according to his allegation, was a 
sub-tenant under opposite party 3. The Court 
rejected this application on the ground that it 
was premature, and the Court observed that 
* ra *? ec * by the petitioner would arise 
and the petitioner might apply for relief when 
the plaintiffs went to take delivery of posses- 
?I°" "tJH basis *jf the order for possession 

nltL? ^mL be u Pas i ed by the Court - The appli- 
^ petltioner was therefore 

S fl ir he Co . urt Proceeded to make an 
ord .r for delivery of possession. 

0n * When - he P laintiff s went to 
take delivery of possession on the basis of the 
aforesaid order, the petitioner offered resist- 

theVnnrt f he P r inti 5 s n the reupon applied to 
of 0 C 21 p under the provisions 

.. * 97, Civil P. C. and to this aDDli- 

that”hp h wi« etiti0 f ne * r * flled an objection alleging 
nrotfS • was * a statutory sub-tenant under the 

Rent S Cnntrr^ West Bengal Premises 

£® nt Control Act, 1948. The Court rejected 

order d e ated n 7 two* i tl ? e petitioner b ? an 

Bennh i„^L 7 „± I95 .° upon a Division 


Benrh , *eiying upon a Division 

No A f ? Is . Court in Civil Rule 

Petitioner f hi 9 <! 49 AKf A ^ a 5 st iv hese two orders the 
rd!°SL h obtained the present Rule. 

the juSenfof d th° P r nL i • re ?> lly concluded by 
above and th P Benah referred to 

SmaYi a Caus f e Court' j^“ on Jto P the “presidency 
tb ° petitioner thaTthe^nTw^StS 
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in the argument. In this application which 
was filed on 15-6-1950, the petitioner alleged 
that the plaintiffs and the defendant of that 
suit were colluding with each other for the 
purpose of ejecting the petitioner. In that 
view of the matter and in view cf the fact that 
the defendant of that suit was not appearing 
in Court or, the date when the suit was taken 
up for hearing, it was necessary for the Court 
to give the petitioner an opportunity of filing 
a written statement by adding him as a party 
to the suit. It is to be noticed that the tenant 
defendant did not also file any written state¬ 
ment to the suit. In my opinion, in the special 
facts of this case it was necessary for the Court 
to add the petitioner as a party defendant in 
the suit in order to effectually and completely 
adjudicate upon all the o.uestions involved in, 
the suit. Section 11 (3), West Bengal Premises' 
Rent Control Act, 1948, gives the sub-tenant a 
legal right. Whether or not the petitioner in 
the present case will be able to prove that he 
has a right under S. 11 (3). West Bengal Pre¬ 
mises Rent Control Act, 1948, will have to be 
decided upon the evidence which will be 
adauced by him after he is added as a party 
defendant in the suit. 

(6) 'In my opinion, the Court exercised the 
jurisdiction with material irregularity in 

Rowing out the petitioner’s application‘dated 
lo-C-19a0, on the ground that it was premature. 

(7) The Rule is accordingly made absolute, 

the order of the Court dated 15-6-1950, is set 
aside and the suit is ordered to be re-tried after 
adding the petitioner as a party to the suit 
and allowing him an opportunity to file a 
written statement. 9 a 

(8) There will be no order as to costs in this 
Court. Further costs will abide the result. 

C/DH - Rule made absolute. 
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AIR 1942 Bom 263; AIR 1932 Cal 634 and 
46 Cal WN 419 Ref. (Para 8) 

Anno: Regn. Act, S. 49 N. 6. 

(c) Transfer of Property Act (1882), Ss. 105, 
106 — Possession under invalid lease — Rent 
accepted — Nature of tenancy — Notice to 
quit — Validity. 

If there is possession under a void or 
invalid lease, there is a tenancy at will. 
This situation generally arose in England 
when the lease was oral and offended 
against the Statute of Frauds. The law 
implied that, in the first instance, there 
was a tenancy at will and that it was 
converted by payment of rent into a 
tenancy from year to year or from month 
to month as the case might be. The law 
is the same in India. AIR 1944 Pat 30, Rel. 

on. . . 

Thus where a lessee is in possession of 
certain premises under a lease which is 
invalid for want of registration and the 
rent is paid by the lessee and accepted by 
lessor every month, by implication of law, 
there is a tenancy from month to month. 

42 Cal WN 771, Foil. 

In such a case, one month’s notice given 
by the lessor to the lessee to vacate the 
premises by the end of certain specified 
month is a valid notice to quit. 

(Paras 11, 12, 14) 

Anno: T. P. Act, S. 105 N. 82; S. 106 N. 12, 
40. 

(d) Transfer of Property Act (1882), S. 113 

— Waiver of notice to quit — What constitu es 

— Notice to quit followed by notice demand¬ 
ing possession — No waiver. 

Under S. 113, T. P. Act, there can be 
waiver of notice to quit with the express 
or implied consent of the tenant by any 
act on the part of the landlord showing an 
intention to treat the lease as subsisting. 

Held that in the circumstances of the 
case, a letter sent by the lessor, after the 
notice to quit, demanding possession of 
the premises, did not constitute waiver of 
the notice. Also that there was no waiver 
because the lessee was allowed to collect 
rent and to pay taxes. (Paras 15, lt>) 
Anno: T. P. Act, S. 113 N. 3. 

(e) Transfer of Property Act (1882), S. 53A 

_ Scope — Enforcement of right expressly 

provided by contract. 

Where the transferor has put the trans¬ 
feree in possession in part performance 
of the contract S. 53A, T. P. Act, by plain 
implication, enables the transferor to en¬ 
force a right expressly provided by the 
terms of the contract. The fulfilment of 
all the conditions mentioned in the section 
is not a condition precedent to the en¬ 
forcement of such right and the un¬ 
registered document is admissible in evi¬ 
dence in a suit to enforce this right of the 
transferor. AIR 1950 Cal 23, Rel. on. 

Thus where a lessee is already put in 
possession of certain premises in part 
performance of an unregistered lease, the 
lessor can enforce the term of the lease 
entitling him to re-enter if there is de¬ 
fault in nayment of six months’ rent. 

- (Paras 17, 20) 

Anno: T. P. Act, S. 53A N. 13. 
REFERENCES: Courtwise/Chronological/ Paras 
(’27) 54 Ind App 276: (AIR 1927 PC 151) 22 

(’37) 41 Cal WN 1253: (AIR 1937 PC 251) 22 


(’42) ILR (1942) Bom 595: (AIR 1942 
Bom 268) 

(’23) 50 Cal 180: (AIR 1923 Cal 35) 

(’25) 42 Cal LJ 71: (AIR 1925 Cal 1171) 
(’32) 36 Cal WN 583: (AIR 1932 Cal 634) 
( 38) 42 Cal WN 771 
(’42) 46 Cal WN 419: (76 Cal LJ 369) 
(’50) 54 Cal WN 58: (AIR 1950 Cal 23) 
(’44) AIR 1944 Pat 30: (22 Pat 554) 
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JUDGMENT: This is a suit for the recovery 
of possession of No. 11/1, Hari Sarkar Lane, Cal¬ 
cutta, arrears of rent and mesne profits. 


(2) In 1942 one Srichand Khettry, the husband 
of the defendant borrowed moneys from the plain¬ 
tiff and executed deeds of mortgage and further 
charge over the premises in favour of the plain¬ 
tiff. On 15-6-1943 the total dues of the plaintiff 
from Srichand amounted to Rs. 6240/-. 


(3) By a registered conveyance dated 15-6-1943 
Srichand sold and conveyed the premises to the 
plaintiff for the sum of Rs. 7500/-. The consi¬ 
deration was paid by adjustment of the outstand¬ 
ing dues and by payment of Rs. 1260/- in cash. 

By a lease dated 15-6-1943 the plaintiff leased 
the premises to the defendant for a period of 
5 years commencing from the last day of July, 
1943 and ending on June 30. 1948. By this lease 
defendant agreed to pay to the plaintiff a monthly 
rent of Rs. 40/- as also the owner's and occupier's 
shares of taxes and the plaintiff was given a 
right of re-entry in default of payment of six 
months’ rent and the defendant covenanted to 
deliver vacant possession on the expiry or the 
sooner determination of the lease. The defendant 
deposited the sum of Rs. 80/- as advance rent. 
There is a dispute as to whether this lease is 
validly registered. By a registered agreement 
dated 23-9-1943 the plaintiff agreed to convey the 
premises to the defendant for the sum of Rs. 
7625/-. It was provided that if the purchase 
would not complete within 30-6-1948 or if the de¬ 
fendant would fail to pay six months’ rent under 
the lease, the agreement would stand cancelled 
and the earnest money of Rs. 101/- would be 
forfeited, and the defendant would give vacant 
possession in terms of the lease. The plaintiff’s 
name has been mutated as owner of the premises 
in the records of the Corporation of Calcutta 
in spite of the objections of Srichand. 

(4) There were negotiations for sale of the pre¬ 
mises by Srichand to a client of Messrs. B. N. 
Basu k Co. but the negotiations fell through. On 
29-9-1944 the plaintiff’s pleader gave to the defen¬ 
dant a notice to quit on the expiry of the last 
day of October 1944, and also demanded payment 
of the sum of Rs. 400/- being arrears of rent for 
10 months from December 1943 up to September 
1944. In reply, the defendant’s pleader asserted 
that the relationship between the parties was not 
that of a landlord and tenant and that there was 
a conditional sale and the defendant would soon 
release the property on full payment. By way 
of rejoinder, the plaintiff's pleader sent a letter 
on 2-11-1944. As there was default in payment 

of six months* rent the plaintiff by that letter ^ 
treated the agreement for sale cancelled ana 
forfeited the earnest money and the deposit oi 
advance rent and called upon the defendant to 
quit and give possession of the premises in terms 
of the lease. On 12-11-1944 the defendant’s pleader 
sent a reply reiterating her stand. On 2-1-1945 
the defendant’s pleader informed the plaantiii 
that the defendant was ready to buy the premises 
under the agreement dated 23-9-1943 and also en¬ 
quired as to what amount was due to the punntui 
under the lease dated 15-6-1943. By another letter 
dated 10-1-1945 the defendant's pleader purported 
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to tender the sum of Rs. 520/- in full payment of 
arrears from Decemoer 1943 upto December 1944 
under tne lease. This sum of money was not 
accepted by me plaintiff. On 22-1-1945 this suit 
was instituted. 

(5) The following issues were settled at the 
trial: 

" 1 (a) was there a lease as alleged in paragraph 
1 of tne piaint? If so, is it admissible in evi¬ 
dence? Is the defendant entitled to raise 
these objections in view of the pleadings? 

(b> Was tiiere a lorleiture of the lease? If so, 
was the forfeiture waived? 

(c) If not, is the defendant entitled to relief? 

2(a) Was the defendant a monthly tenant under 
the plaintiff? If so, from what date? 

(b) Was such tenancy terminated by valid notice 
to quit? 

(3) Is the suit maintainable in the absence of 
leave of the Rent Controller to continue the 
suit? 

(4) To what relief, if any, is the plaintiff entitl¬ 
ed?” 

(6) I have no doubt that the lease dated 15-6- 
1943 is executed by the defendant. There is a 
dispute whether this lease has been duly register¬ 
ed. It appears that this lease was presented for 
registration by the plaintiff on 23-9-1943. The 
plaintiff duly admitted execution. Four months 
from the date of execution expired on 15-10-1943. 
No steps were taken to procure the appearance of 
the defendant within that period. The Registrar 
of Assurances thereupon by an order dated 16-10- 
1943 refused registration of the document in res¬ 
pect of the defendant under sections 76 (1) (a> & 
34 of the Registration Act, read with Rule 52 (4* 
of the Bengal Registration Rules. There is an 
endorsement dated 11-11-1943 that the document 
was registered in Book No. 1. Under section 34. 
Registration Act, no document can be registered 
under the Act unless the persons executing the 
document appear before the Registering Officer 
within the time allowed for presentation. Under 
section 35, if any person by whom the document 
purports to be executed denies its execution the 
registering officer must refuse to register the docu¬ 
ment as to the person so denying. Under Rule 
55 of the Bengal Registration Rules, if some of 
the executants appear and admit execution and 
others do not appear, the document shall be re- 

t™nn ,h n „. r l spect f 0f ? ose wh0 admit and regis- 

tration shall be refused as regards others. 

(7) There is no doubt that there is no effective 
registration as against the defendant. She never 
appeared before the Registrar. Under Rule 55 
Bengal Registration Rules, the registration was 
refused as against her but' the document was re- 

nfnn red T a H a ? a pj 1 the plaintiff who admitted cxe- 
„M rar I S ed n ,! t ‘ s f^d law that even if the Rc- 

SJinrt ZffrtEr ,rp ° rte f d to register the document 
h? defendant, such registration would not 

apwared 'no?*.* the defendant who neither 
appeared nor admitted execution. — 'Eziekeil & 

'Co. v. Annada Charan Sen', 50 Cal 180. 

* P ur P°rts to be a lease for five 

made’ mivh5' 107, T‘, R Act - such lease could he 

swift -SS 


effected by registered instrument, e. g. to show the* 
nature and cnaracler of possession 01 me defen¬ 
dant — ‘Vishwanath Haibatrao Deshpande v. Ra-. 
ghunath Dhondo Deshpande’, I. L. R. <1942? Bom 
695. — J. C. Ga.siaun v. Praiulla Kumar’, 36 

Cal W. N. 533. In — Suruchibala v. Surujmia’, 
46 Cai. \V. N. 419, there was a dispute as to title 
and by an unregistered soic,*ama filed in a suit 
for ejectment, tne defendants agreed to continue 
m possession as tenants under tne plaintiff. Pal. 
J., heid that me document was admission in evi¬ 
dence to show that though before tne so.enama 
the defendants might have been in possession in 
assertion of hgnt of ownership, after the soicnama 
the character of their possession became changed 
and they began to hold tne lands oniy as tenant 
under the plaintiff. 

(9> Tne piff. nas sworn that the deft, through 
her husband paid to the plaintiff rent from 15-6 
1943 up to November 1943. I reed the correspon¬ 
dence as an admission by the defendant that ail 
sums payable under the lease and accrued due 
prior to December 1943 has been paid. Counter¬ 
foils of rent receipts issued to the defen¬ 
dant have been proved. The defendant has not 
chosen to give any evidence. I have no hesita¬ 
tion in coming to the conclusion that the rent up 
to and including November 1943 was paid by the 
defendant to the plaintiff. 

(10) I hold that the relationship between the 
plaintiff and the defendant was that of landlord 
and tenant, that the defendant was in possession 
of the premises as tenant and as such paid rent 
to the plaintiff. 

(ID If there is possession under a void or in¬ 
valid lease, there is a tenancy at will. This situa¬ 
tion generally arose in England when the lease 
was oral and offended against the statute ofi 
frauds. The law implied that, in the first ins¬ 
tance. there was a tenancy at will and that it was 
converted by payment of rent into a tenancy from 
year to year or from month to month as the case 
might be. The law is the same in India. Mulla’s 
Transfer of Property Act. 3rd Edn. pp. 630.631,633. 
Gu3. — ‘Darbarilal v. Ranigunge Coal Associa¬ 
tion. Ltd. A. I. R. 1944 Pat 30. — ‘Ramchandra 

v. Syameswari’, 42 Cal L. J. 71. In England 
Courts of Equity went further and said that the 
lease though void as a lease was valid as a con¬ 
tract and could be enforced by specific perfor¬ 
mance and also said that if there was part per¬ 
formance of the lease the defence of the statute- 
of frauds was excluded. In India there is no 
such equitable doctrine yet under section 53 A 
T. P Act the lease may be enforced as a contract 
to tne extent and in the manner provided in that 
section. The implied monthly tenancy is there¬ 
fore subject to the modification if any made bv 
that section. 

Ms case fc thcre is an unregistered lease, 
followed by payment and acceptance of rent. B\\ 
implication of law there is therefore a tenancy! 
from month to month. The terms of the lease! 
may also be enforced under section 53A in the 1 
maimer and to the extent provided 1 by that sec-i 

rpi?fi?iR t 5? ncy c t ommencod on 15-6-1943. The 

2 1 thL!fJ'fr UP K the e . nd 0f JUne 1943 was 
monfK thereafter subsequent rent from month to 

nonth ^cording to the English calendar was also 

L h * ve no doubt that tenancy in the 

e . the law ^ deemed to be a tenancy from 
month to month according to the English calen 

Sh a S?.t^ n "," ,able »L 15 da > s ' -Xe 

end of a month of such' tenancy in 
- 'Udoytara v. Habibav. 42 Cal W. N 771 ' them 
was an unregistered lease executed In the middle 
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of the year followed by payment and acceptance 
ox rent from the beginning upto the end of the 
year; Muklierjee J. held that there was a tenancy 
irem month to month according to the English 
calendar. 

(14) The notice to quit by the end of October, 
,1941 was served on the defendant on the 4th Octo- 
Jber 1944. I have no doubt that this notice is a 
’valid notice to quit. 


the lease the plaintiff is entitled to re-enter if 
there is defauli in payment of six months rent and 
on the determination of the lease on such default 
the defendant is bound to quit and give vacant 
possession to the plaintiff. There is no doubt 
that there has been default of six months rent 
The lease has been determined. The defendant 
must therefore in terms of the lease quit the Dre. 
mises. v 


(15' It is contended by the defendant that the 
notice lo quit has been waived by service of the 
notice dated 2-11-1944 whereby the plaintiff de¬ 
manded possession. In my judgment, this con¬ 
tention is unsound. Under section 113, T. P. Act, 
there can be waiver of notice to quit with the ex¬ 
press or implied consent of the tenant by any act 
on the part of the landlord showing an intention 
to treat the lease as subsisting. The letter dated 
2-11-1944 does not show any intention to treat the 
lease as subsisting. It is a demand lor posses¬ 
sion. It is not a notice to quit in term of sec¬ 
tion 10G, T. P. Act. It does not show that the 
defendant could remain rightfully in possession 
after the expiry of October, 1944. 

06) It is also contended by the defendant that 
the plaintiff waived the notice to quit by allowing 
the defendant to collect rent and pay taxes. In 
my judgment, this contention also is plainly un¬ 
sound. The plaintiff is therefore entitled to a 
decree for ejectment. 

(17) The plaintiff must succeed on another 
ground also. In — ‘Ram Pratap v. National 
Petroleum', Co. Lid.. 54 Cal. W. N. 53, there was 
an unregistered lease for a term of five years for 
manufacturing purposes. The lessee was let into 
occupation and paid rent which was accepted. On 
the expiry of the period of the lease, the lessor 
instituted a suit for ejectment. The defence was 
that the letting for manufacturing purposes fol¬ 
lowed by payment and acceptance of rent, must 
be deemed to be a lease from year to year termin¬ 
able by six months notice to quit and that as no 
such notice to quit was served, the plaintiff had 
no cause of action. 

P. N. Mitra and R. C. Mitter, JJ., held that; 

(1) Section 53A, Transfer of Property Act. by 
plain implication enables the transferor to en¬ 
force a right expressly provided by the terms 
of the contract: 

(2* The fulfilment of all the conditions mention¬ 
ed in the section is not a condition precedent 
to the enforcement of such right: 

(3» The unregistered document is admissible in 
evidence in a suit to enforce this right of the 
transferor. 

(18> The Court also observed that there was 
no doubt that in that case if the transferor wants 
to enforce the right provided by the contract he 
must have put the transferee in possession in part 
performance of the contract. I have no doubt 
that the same result would follow if the transferee 
being already in possession continues in posses¬ 
sion in part performance of the contract and does 
some act in furtherance of the contract. 

(19) This decision is a decision of a Division 
Bench of this Court and I have no doubt that I 
should follow it. I do not consider myself free 
to put another construction on the section. 

(20) I confess that I did not foresee this aspect 
of the case when I framed the issues. But I 
think the plaint in this case can be fairly read 
(as a plaint to enforce the terms of the lease. There 
is no doubt that the defendant continued in pos¬ 
session as lessee in part, performance of the con¬ 
tract of lease and as such paid rent in furtherance 
of such contract. The plaintiff is therefore en¬ 
vied to enforce the terms of the lease. Under 


* 21; Mr. Mitra has conceded and in my view 
rightly that it is not necessary to obtain the leave 
of the Rent Controller to maintain this suit 
(22* There was some suggestion that the defen¬ 
dant is entitled to show that the plaintiff is not 
the owner of the premises inasmuch as she was not 
in possession of the premises at the time of the 
commencement of the tenancy. There is no subs¬ 
tance in this contention. In — ‘Krishnaprasad v. 
Barabani Coal Concern*, 41 Cal W. N. 1253 at p. 
1259, (P. C.) His Lordship of the Judicial Commi¬ 
ttee observed as follows: 

‘ There is in English case law some authority for 
the view that a tenant is only estopped from 
denying his landlord’s title if at the time when 
he took his lease he was not already in posses¬ 
sion of the land. But in section 116 the Indian 
Legislature has formulated no such condition. 
The words *at the beginning of the tenancy’ give 
no ground for it. When a demise of land is 
made and acted on, when the tenant proceeds 
to occupy and enjoy under a grant, gets the 
shelter of the grantor’s title and the benefit of 
his covenants, it is difficult to see why 'during 
the continuance of the tenancy’ he should be 
free of this form of estoppel. ’Tenant who has 
occupied but not entered' is a difficult notion to 
thrust into section 116 and quite impossible to 
find therein. * * * In — 'Vertannes v. Robin¬ 
son’. 54 Ind. App. 276 (P. C.) the Board applied 
section 116 to a case in which it was difficult to 
say that the tenant had obtained possession 
from the landlord.” 

(23) The plaintiff is, therefore, entitled to a 
decree for possession and ejectment of the defen¬ 
dant from premises No. 11/1, Hari Sarkar Lane, 
and a decree for the sum of Rs. 400/- on account 
of arrears of rent and a decree for mesne profits 
at the rate of Rs. 40/- per month from 1-10-1944 
until vacant possession is delivered up, and costs. 

(24) The entire decree would not be executed for 
a period of three months from today. The plain¬ 
tiff is also entitled to reserve costs and the plain¬ 
tiff will be entitled after the expiry of three 
months to withdraw the moneys deposited in this 
Court to the credit of the suit in pro tanto satis¬ 
faction of his. claim under this decree. 

B/D.R.R. Order accordingly 


AIR. 1953 CALCUTTA 352 (Vol. 40, C. N. 131) 

P. N. MOOKERJEE J. 

Jatindra Nath, Defendant-Appellant v. Mala! 
Ram Show, Plaintiff-Respondent. 

A.F.A.D. No. 380 of 1948, D/- 26-6-1951. 

(a) Houses and Rents — West Bengal Pre- J 
mises Rent Control (Temporary Provisions) 
Act (17 of 1950), Ss. 14 and 18 (5) — Suit 
under Bengal House Rent Control Order, 194- 
— Applicability of S. 18 (5). 

Section 14 so far as it conferred benefit 
upon the tenant is not retrospective except 
to the extent that it is attracted by 18(5). 

In order that S. 18 (5) may apply, the 
case must be one where the decree for 
ejectment can be passed only on the ground 
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of default in payment of arrears of rent 
or 'ipso facto’ determination of tenancy 
under the Act of 1948. The suit in ques¬ 
tion did not fall within that description 
The suit in the present instance was insti¬ 
tuted at a time when the Rent Control 
Order, 1942 was in farce. There was 
nothing in the Act of 1948 which made its 
provisions applicable to pending actions 
and, therefore, no part of the Act of 1948 
could apply to the present suit. Therefore 

S ' I? ® f * he Act of 1050 was not 
applicable to die present case. Accordinglv 

S - A?i so , „ c ° llld , not a PPlv: 55 Cal VVN 
and AIR 19o2 Cal 130, Re!, on. (Fara 6) 

Even assuming that S. 14 was retrospec- 
tive by itself and applied to pending cases 
independently of S. 18 (5), the position 
would not be altered in the present case 
as apart from anything else, the defendant! 
having made defaults on more than three 

thp a na°vm w f th V\ a period of 18 months in 
the payment of two months' rent, must be 

hpi d m t0 v av ?, dls ? n titled himself to the 
benefits if otherwise available, of S 14 

4r? e Rp he proviso hereof. AIR 1952 Cal 
Kel. on. (Para 7) 

Precedents — Bench decision in Original 

ffeM cqua,Iy bindinff " 

Bench decision of the High Court and is 

safjss ^ bindin6 ai1 

Anno: C. P. C„ Pre. N. 15. ( 8) 

month T to P month ^Notfro 1 ? 8 ~.. Leasc from 

170 ER 132™ "SSR °l f 7?°pp e iL VaIid - (18I,) 

in law. ( 1811 ) 170 J pp a ?o 9 d Ve rec °gniseri 
A.U.E.R. 1324 an V a ^ 7 j 2 

to ( quTdis 1 cu P ssed 1 P,ei aPPliCable t0 notice 
Anno: T. P. Act, S. 106 N 19 40 

Ch A = P X ad fe 5JS'. and • Sachindrn 
Coomer ChakravarH j APP^Iant; Nani 
Chatterjee, f 0r Respondent Chandra Kumar 
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JUDGMENT: In tills appeal by the defendant 
which arises out of a suit for ejectment, arrears 
of rent and damages, two questions have been 
raised by Mr. Mukherjee appearing for the defen¬ 
dant-appellant. The first is whether the defen¬ 
dant-appellant is entitled to any benefits ur.der 
either S. 18<5> or S. 14. West Bengal Premises 
P.ent Control (Temporary Provisions) Act, 1950 
and the second question relates to the legality 
validity and sufficiency of the notice to quit 
which, according to the piaintili-respondent and 
the Courts below, determined the tenancy in the 
pres'nt case. 

(2> The material facts as found by the Courts 

follows are not now m cilspute and th °y are as 
(3> The defendant was a monthly tenant under 
tne plaintiff in respect of the two rooms in suit 
m holding No. 172. Panchanantala Road, Howrah 

riprfi„f e ? tal ° f ^ 12/ * por mcntil - There was 
nufrl.-ff in P a3 ™® nt of , r °ht and, therefore, the 
p.aintiff instituted a suit for recovery of over nine 
months' rent and therein the plaintiff obtain™ 
a decree against tne defendant, Eevn after the 

l i le said Sllit the default in the 
payment of rent continued and, accordingly the 

C ,.W t J?, d br . 0Ught the prcsent suit for 
cn w o i i- d fi ' e ?‘ h ? r reliers - mentioned above, 
^J 9 f’ 1945 ’.. after staining the necessary permis- 

E £"?«£* Eent cmr °"* 

0 

*t le , Coiirts below have decreed the 
10 K ng ’' nter alia ‘ that the notice 

"-’Safa S^Snf^nd Zt Vli 

duly tffiJt5 rV Ws UP S^S^ de £ nd g^ an a d p p h e aC l 

S 3 has U as stScf C h C f01 ‘ cjectment Mr. Mukher- 
tions* which °£*° C °^ 

1945’ ^ was instituted on 29-9- 

ease. His argument is that fh« -j the pre sent 
retrospective and apply 1 to 1 the nSJ-SS Ctl0ns are 
my opinion, this argument cannot T* case ' 1 
Section 14. so far as it ennforc £ 1 5? ncce Pte( 
tenant is not retiosDeetfJ^o be " eflt u P°n th 

apS ed to b> ; h s e f* 

~,in1 ~ 1 

culty. however is tint ca f es ' Th e diffi 

only to this extent that '9t n ni?u is . retl 'Ospe c ti Vl 
action for ejectment onlv* e *u to a pendin l 
of such a tyne that J hen that ac tion i 
would be pa«pd thl. decree of ejectmen 
of default I n payment ‘of ° n r th ° 8Tounc 

Contro? ViS (Temporaiy pfoWtT *S 

the premises in question hoc k f the tena »t in 

Jfwsriupfe «W. Vi 


3oi Calcutta 


Jatindba Nath v. Malai Ram (P. N. Hookerjee J.) 


A. Lit 


S. 18(5) may apply, the case must be one where 
the decree tor ejectment can be passed only on 
the ground ot default in payment of arrears of 
rent or 'ipso lacto' determination of the tenancy 
under the Act of 1948. The present case does not, 
in my opinion, fall within that description. The suit 
in the present instance was, as I have said above, 
instituted at a time when the Rent Control Order, 
1942 was in force. There is nothing in the Act 
of 1948 which link s its previsions applicable to 
pending act ons and, therefore, no part of the 
Act of 1948 can apply to the present case. See the 
case of —‘Monomohan Moilra v. Gobinda Das’, 
55 Cal WN 6. If. therefore, any decree for eject¬ 
ment can be made in the present case it will 
be made not on any 'ground' under the 1918 Act 
but on 'grounds’ outside the same. Section 18(5) 
of the 1950 Act, whether before or after amend¬ 
ment, cannot, therefore, be invoked by the appel¬ 
lant in his aid. This view is amply supported by 
the Bench decision of this Court in the case of 
— ‘Joy Kumar v. S. K. Choudhury’, 55 Cal WN 
471. I hold, therefore, that S. 18(5) of the Act of 
1950 is not applicable to the present case and 
that, accordingly, S. 14 also cannot apply. 

(7) Even assuming that S. 14 is retrospective by 
itself and applies to pending cases independently 
of S. 18(5), the position will not be altered in the 
present case as apart from anything else, the 
defendant, having made defaults on more than 
three occasions within a period of 18 months in 
the payment of two months’ rent must be held 
to have disentitled himself to the benefits, if 
otherwise available, of S. 14, under the proviso 
thereof. This follows from the Bench decision 
of this Court in the case of — 'Sreenarain Man- 
singka v. Amarnath Mishra 1 , 87 Cal LJ 4. which 
has held that, for purposes of the proviso to S. 
14, pre-Act defaults are relevant and have to be 
taken into account, and sitting singly, I consider 
myself bound by that decision. 

(8) In expressing myself as above I have not 
overlooked the fact that the Bench decision, re¬ 
ferred to above, was pronounced in an Original 
Side Appeal of this Court. To me. however, that 
appears to be of no consequence as, notwithstand¬ 
ing opinions to the contrary sometimes expressed. 
I feel no hesitation in holding that a Bench 
decision, pronounced on either Side of this Court, 
is, nevertheless, a Bench decision of this Court 
and is, as such, equally binding upon all its Judges, 
sitting singly. I hold, therefore, that I am bound 
by the decision reported in — 'Sreenarain Man- 
singka v. Amarnath Mishra’, 87 Cal LJ 4 and 
must accordingly, reject the appellant’s claim to 
protection under S. 14 of the Act of 1950. 

(9) The first contention of Mr. Mukherjee must, 
therefore, fail and is overruled. 

(10) The contention regarding the notice to quit 
raises question of some nicety and considerable 
importance. The relevant portion in the notice 
to quit is in these terms: 

"Notice is hereby given to you to vacate and 

deliver up possession of the said two rooms 

with the end of 31-7-1945 or at the end of a 

month of your tenancy which would expire next 

after fifteen days from the receipt of this 

notice.” 

Mr. Mukherjee contends that the notice is illegal, 
invalid and insufficient. In developing this con¬ 
tention Mr. Mukherjee has advanced the following 
three arguments namely, (1) that the notice hav¬ 
ing admittedly been served on 19-7-1945, it 
is illegal, invalid and insufficient so far as it 
demands possession "with the end of 31-7-1945” 
as in such circumstances, it cannot be a fifteen 


days’ notice to quit; (ii) that the notice, so far 
as it demands possession 'at the end of a month 
of your tenancy which would expire next after 
15 days from the receipt of this notice’, is also 
bad. invalid and insufficient as it is vague and 
indefinite and, therefore, inappropriate and 
ineffective in law to terminate the tenancy 
and (iii) that the notice is also bad and 
invalid as th? demand for possession, con¬ 
tained in it, being in the alternative, renders the 
notice bad for uncertainty and therefore, void, or, 
at least, ineffective in law to determine the 
tenancy. 

(11) Argument (i) noted above has no answer 
and must be accepted, but that would not be 
sufficient to invalidate the notice to quit. Unless, 
therefore, either of the other two arguments (ii) 
and (iii) Mr. Mukherjee noted above can be ac¬ 
cepted the contention raised on the notice to quit 
must fail. 


(12) In judging the soundness of the said two 
arguments (ii) and (iii) it has to be remembered, 
at the outset, that the relevancy and applicability 
of English decisions on this branch of the law 
to Indian conditions has been expressly recognised 
by the Judicial Committee in the case of — 
‘Harihar Banerjee v. Ramsoshi Roy’, 45 Ind App. 
222 (P.C.). It is also necessary to recall in this 
connection that in this country and in England 
the rule is firmly established that the construc¬ 
tion of notices to quit should be such as to 

'rationally interpret’ lame and inaccurate notices 
k make them sensible where the recipient cannot 
have been misled as to the intention of the giver: 
See — 'Doe d Williams v. Smith’, (1836) 5 Ad & 
EL 350 and — 'Wride v. Dyer’, (1900) 1 QB 2S 
which were cited with approval in the above Privy 
Council decision, that a liberal construction 

ought to be put upon a notice to quit and it should 
not be defeated by inaccuracies either in the 
description of the premises: See — ‘Doe d Cox v. 
Roe’, (1802) 4 Esp 183. — 'Shama Chum v. Wo- 
oma Churn’, 25 Cal 36, —'Giridhari v. Pumendu’. 
68 Cal LJ 481 and 45 Ind App. 222 (P.C.), referred 
to above, or the name of the tenant: See — 
•Doe v. Spiller’, (1807) 6 Esp 70 the principle 

of which decision must be held to be applicable 

to India in viev; of the observation made in 
*45 Ind App 222 (P.C.V or the date of expiry of 
the notice: See — ’Sidebotham v. Holland’, (1895> 
1 Q B 378. —'Doe d Williams v. Smith’, (1836) 5 
Ad k El 350. — 'W. Davis Ltd. v. Huntly’, (1947) I 
A.U.E.R. 246. —Gnanaprakasam v. F. S. Vaz, 60 
Mad LJ 293, — 'Tika Ram v. Dooji Maharaj*, 
1934 All LJ 674. and, further, that the test of its 
sufficiency would be not what it would mean to a 
stranger ignorant of all facts and circumstances 
of the tenancy in question but what it would 
mean to the tenant, presumably conversant with 
all those facts and circumstances: see — 'Hanhar 
Baneriee v. Ramsoshi Roy’, 45 Ind App 222 (P.C.). 
In addition to the above, the rule is also well es¬ 
tablished that notices to quit are to be con¬ 
strued not with a desire to find faults with them 
which would render them defective but they are 
to be construed at ’res magis valeat quam pereat. : 
see — 'Harihar Banerjee v. Ramsoshi Roy, ** 
Ind App. 222 (P.C.). 


(13) The legality, validity and sufficiency of a 
lotice to quit has to be examined in the ngn 
>f the above rules, the soundness of which cannot 
low be questioned, and, as a result of such el¬ 
imination in the present case, I have unhe ^uf‘ 
ingly come to the conclusion that arguments 
ii> and (iii) of Mr. Mukherjee are unsound and 
:annot be accepted. In my opinion, the notice to 
iuit, served in the present case, is neither vague 
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Companies Act (1913), S. 79(3) — ‘Imprac¬ 
ticable’ means impracticable from a reasonable 
point of view. 55 Cal WN 653, Rel. on. 

(Paras 20 and 21) 
S. K. Basu with B. C. Dutt, for Appellants; 
Ranadev Chaudhuri and Sudhamay Bose, for 
Respondents. 


I nor insufficient and not bad in law and the defen¬ 
dant's tenancy has been duly determined thereby. 

(14) Mr. Chakravarti, appearing for the plain¬ 
tiff-respondent, has drawn my attention to the 
English decisions reported in — ‘Doe D Digby v. 
Steel', (1811) 170 £R 1324 — ‘Doe v. Timothy', 
(1847) 175 ER 145 and —‘Doe D Eaker v. Woomb- 
well’, (1810) 170 ER 1251 (2) which hold, in effect, 
that a notice to quit demanding possession at 
the end of the anniversary of the commence¬ 
ment of the tenancy is not vague or insufficient 
or invalid. The leading case oi —-‘Sidebotham v. 
Holland', (1895) 1 QB 378, confirms that view. 
To my mind the principle underlying these deci¬ 
sions is sound and ought to be applied in this 
country. Argument di) of Mr. Mukherjee must, 
therefore, fail. 

(15) Reference may now be made to the follow¬ 
ing passage occurring in Mulla’s Transfer of Pro¬ 
perty Act, Edn. 3, at p. 653, which runs thus: 

“It is usual after mentioning the date of the 
anniversary of the tenancy to aaa 
in the alternative some general words 
as ‘at the end of the year of the tenancy 
which will expire next after the end of one half 
year from the date of the service of this notice* ”. 
That passage (which first appeared in the 1st 
Edition of the book in 1933 and was reproduced 
verbatim without any change — in the two later 
editions of the book) suggests that demand for 
possession in the alternative form is perfectly 
valid and well recognised in law. The English 
case of — 'Doe D Williams v. Smith*, (1836-5 Ad. 
& El 350) cited above, and —‘Doe D Digby v. Steel*, 
(1811) 3 Camp 115 at p. 117, and — ‘Crate v- 
Miller’, (1947) 2 A. U. E. R. 45, clearly support 
the validity of such demand. There is also 
nothing, either in principle or in the authorities 
* Wc A h ™ ns counter to this suggestion of the learn- 
cd Author and, accordingly, I am inclined to 

3 in this background argu- 

ment (iii) of Mr. Mukherjee must also fail. 

K fU u ther , a PP ears that the question, now 
before me has also been judicially considered in 

°h thi ? country - There are, at least 
two judicial decisions — 'Sankar Ram v Tulsi 
Bhagaf, AIR 1921 Pat 307 and - Sga PrSad 

a E Sf’ A V? 49 AH 173 which have 
Li •“ bearing on that question. These two 

f^[ sl ° ns ' hj.my opinion, clearly support the view 
Sffid'SSJSa?. T 11 !? ,he "“sent c«e teg Zl 

cated above t and ' as 1 have already indi¬ 
cated above, I have no doubt in my mind that 

that view is correct and ought to prevaTl 

mmrnm 

§mm§m 

PaS'Ti'S K a U £ d ^ 15 th = 


REFERENCE. /rara 

(’50) Suit No. 202 of 1950: (55 Cal WN 653) 20 
HARRIES. C. J.: This is an appeal from an 
Order of Mookerjee J. dated 22-9-1950, directing 
that an extraordinary general meeting of the 
Company should be held. 

(2) The application was made to Mookerjee 
J. under S. 79(3), Companies Act. It was al¬ 
leged that owing to disputes which had arisen 
between the share-holders and the directors of 
the company in question it was impracticable 
to hold an extraordinary general meeting and 
therefore application was made to the Court for 
the convening of such a meeting under the direc¬ 
tions of the Court. The learned Judge having 
considered the whole of the matter came to the 
conclusion that it was impracticable to call a 
meeting of the company in any manner in 
which the meetings of that Company might be 
called in accordance with the Articles of the 
Companies Act. 

(3) The paid up capital of this Company is 
Rs. 4,59,420/- of which the contesting respon¬ 
dents hold Rs. 3,66,000/-. 

(4) The last annual general meeting of the 
Company was held on 23-12-1949 and thereafter 
the Board of Directors consisted of Gopal Chan- 

mw® Mo " 0 i Mohan Ra y> S. K. Mukherjee, 
N. N. Bose and A. C. Roy Chowdhury; the latter 
was the nominee of the contesting respondents 
who are referred to by the learned Judge as the 
NfP 31 eroup. This Nepal group holds roughly 
3/4ths of the paid up share capital. 

(5) Mr. Roy Chowdhury had been elected 
Chairman of the Board of Directors. But dis- 

e V 4 e . n,uall y the other Directors 
challenged his position on the Board Mr Rov 

Chowdhury originally only held one share and 
the qualificat 101 ) of a director was the holding 

i a, ; eS ‘ , Thc 4 c u on testing respondents ar- 
ian 0 ed to transfer the necessary number of 
shares to Mr. Roy Chowdhury to qualify him 

hPh-.Vf 6 f P °fh ° f a director - But it is said on 
u C j a the a PP el lants that the transfer was 
bad. On 12-7-1950 the Board noted intX 
proceedings that the transfer of 250 shares in 
the name of Mr. Roy Chowdhury on the strength 

£55* £L ha f d nfir acting as a d i"ector was ?e 
ingly pasJed: g resolution was accord- 

R 1S . therefore resolved that in view of ir- 
Roy Chowd"hS I" 

« the V r cate from the Board of Dirrel 

is r " 

cludL f r roSV h B 0 oa d rd' ry AMr h reaf, h : 'T ex ' 

SSii? wus 

ing to themMrRf.!” oh no effect, Accord- 

gasSSSSi 


/Para 


B/V.B.B. 


Appeal dismissed 


A “ <V< "- * C ' * «» 
ThJ Tr,;«L C .' J - AND SANERJEE j. 

Appluartf ’"v Ltd - a " d others. 
Madan Shamsher T«nc, c ^L e u C j ^t. General 
others, Respondents. g Bahadur R ana and 

A. F. O. O. No. 132 of 1950, D/- 30-1-1951. 
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(8) The position of Mr. Roy Chowdhury has 
now become the subject-matter of two suits. 

Certain members of the Nepal group and Mr. 

Roy Chowdhury filed on 30-8-i950 Suit No. 3559 
of 1950 on the Original Side of this Court in 
which they claimed a declaration that Mr. Roy 
Chowdhury had at all material times been and 


Ulcii wi.c AJi-'aiu uar.u i-ha 

was illegal and ‘ultra vires’ and they asked for 
an injunction restraining the ether directors 
from excluding Mr. Roy Chowdhury from the 
meetings of the directors. They further asked 
for a declaration that all the resolutions passed 
by the directors during the time when Mr. Roy 
Chowdhury was excluded were invalid and in¬ 
operative. 

(9) Another suit was hied by one Jatish Chan¬ 
dra Pal along with another share-holder and 
in that suit a prayer was made for a declara¬ 
tion that an extraordinary general meeting which 
had been called for 9-9-1950, was improperly 
convened, and further that any directors ap¬ 
pointed at that meeting should be declared to 
have been invalidly appointed. 

(10) The cause of this latter suit was the re¬ 
quisitioning of an extraordinary general meet¬ 
ing by the respondents. 

(11) It is suggested that the respondents had 
been endeavouring to have an extraordinary 
general meeting called from June 1950 Re¬ 
quisitions, it is said, had been sent to the di¬ 
rectors, but nothing had been done. According 
to the respondents a requisition for an extra- 
ordinary general meeting was sent to the Com¬ 
pany on 12-7-1950. The Company admit re¬ 
ceiving this requisition, but state that the*} re- 
reived it on 2nd August. Be that as it may, no 
meeting was called within twenty-one days of 
2nd August, and it is quite clear that the direc¬ 
tors did not wish to have a meeting. Mr. I. P. 
Mukherjee. who appeared for the directors be¬ 
fore the Court below, stated quite franklj that 
the directors did not propose to call a meeting 
as the general meeting of the Company would 
be held in December of 1950. 

(12) As the directors did net call a meeting, 
the respondents who were entitled to requisi¬ 
tion such a meeting gave notice to all the share¬ 
holders for on extraordinary general meeting to 
be held at the registered office of the Company 
on 9th September. It was this meeting that the 
suit of .Tatish Chandra Pal was intended to 
defeat It mav be added that the respondents 
claim that a'large number of share-holders 
came to the registered office to attend this meet¬ 
ing, but thev found the office locked. The case 
for the directors is that no one came to the 
office to attend the meeting, though the place 
was kept open for half an hour after the sche¬ 
duled time of the meeting. However, it is clear 
that no meeting was held & an application was 
made to the Court to summon an extraordinary 
general m-eting under the provisions of S. 79 

(3). Companies Act. . 

(13) Section 79(3) in so far as it is material 

is in these terms: .. , • . 

“If for any reason it is impracticable to call 

a meeting of a Company in any manner in 
which meeting of that Company may be call- 
cd or to conduct the meeting of the Company 
in manner prescribed by the Articles or this 
Act, the Court mav, either of its own motion 
or on the application of any director of the 


Company or of any member of the Company 
who would be entitled to vote at the meet¬ 
ing, order a meeting of the Company to b» 
called, held and conducted in such manner as 
the Court thinks fit.” 

(14) The case for the respondents was that 
having regard to the disputes that had arisen 
between the directors and the share-holders it 
was impracticable to hold a meeting of the 
Company and accordingly an application was 
made to the Court. 

(15) Mr. Bankim Dutt on behalf of the ap¬ 
pellants has urged that it was quite impracti¬ 
cable to hold a meeting. He pointed out that if 
the directors refused to convene a meeting, 
then by reason of S. 78 the share-holder could 
convene an extraordinary general meeting. Ac¬ 
cording to him there was nothing to prevent the 
respondents, who, as I have said, held practi¬ 
cally 3/4ths of the paid up share capi¬ 
tal, calling a meeting, and it could not be said 
that the calling of such a meeting was imprac¬ 
ticable. 

(16) Mr. Chowdhury, cn the other hand, has 
pointed out that it could well be. argued that 
by reason of S. 78(3), Companies Act, no meet¬ 
ing could be called by the share-holders. That 
sub-section deals with the right of share-hold¬ 
ers to requisition an extraordinary general 
meeting and the sub-section is in these terms: 

“If the directors do not proceed within twenty- 
one days from the date of the requisition 
being so deposited to cause a meeting to be 
called, the requisitionists, or a majority of 
them in value, may themselves call the meet¬ 
ing, but in either case any meeting so-called 
shall be held within three months from the 
date of the deposit of the requisition.” 

(17) This sub-section gives the share-holders 
a right to call a meeting if the directors do not 
proceed within twenty-one days of receiving a 
requisition to call such a meeting. Mr. Chow¬ 
dhury has pointed out that one of the serious 
disputes in this case is whether at the time an 
application was made to the Court there existed 
a Board of Directors. If Mr. Roy Chowdhury, 
as suggested by the respondents, had been il¬ 
legally excluded from the Board, then there was 
no valid Board of Directors. Therefore there 
was no valid Board of Directors who could 
order an extraordinary general meeting if one 
was requisitioned. Therefore Mr. Chowdhury 
contends that if there was no valid Board of 
Directors, there could be no question of direc¬ 
tors not proceeding within twenty-one das'S to 
call a meeting and it is only when directors do 
not proceed to call a meeting that the requisi¬ 
tionists may call such a meeting. In short. Mr. 
Chowdhury has contended that the right of the 
requisitionists to call a meeting only arises if 
the directors refuse or neglect to call such a 
meeting. Where there are no competent direc¬ 
tors there can be no question of the refusal or 
neglect and therefore he contends that the right 
to call a meeting under S. 78(3) would not arise. 

(18) The learned Judge rightly refused to 
decide the matters which are in issue in tne 
suit and I do not think it will be right for us 
to express any opinion upon these matters, now- 
ever, it is clear that there is a se , n0 us dispute 
between the parties as to whether Mr Ro 
Chowdhury was qualified to act as a 

whether or not he was wrongly excluded from 

the Board. If it transpired in the suit that he 
was wrongly excluded from the Board dlfn , } . 
ties might arise concerning any meeting whicn 
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the requisitionists might call under S. 73(3). In 
fact it seems fairly clear that if such a meeting 
was called it would be the cause cf considerable 
litigation. 

(19) If the meeting was called difficulties 
would undoubtedly arise as to the conduct of 
the meeting. In an extraordinary general meet¬ 
ing the parties might elect their own Chairman, 
but the probabilities are that objection would 
at once bo taken to Mr. Roy Chowdhury either 
acting as chairman or even voting or being 
concurred in the proceedings at all. It seems 
to me that if the requisitionists were allowed 
to conduct this meeting endless difficulties would 
arise and therefore, I think the learned Judge 
was right in holding that it was impracticable 
to hold such a meeting. 

(20) The meaning of the word “impracticable** 
as used in this section has been considered by 
my learned brother in the case of — ‘In re 
Malhati Tea Syndicate Ltd.’, (Suit No. 202 of 
1950). He following some observations in a 
decision of the Privy Council, held that the 
term implies that it is impracticable from a rea¬ 
sonable point of view. The Court must take 
a common sense view of the matter and must 
act as a prudent person of business. 

(21) Where the calling of a meeting bv re¬ 
quisitionists would lead to endless litigation and 
where matters might arise for debate and deci¬ 
sion which were already 'the subject-matter of 
suits, it appears to me that the holding of a 
meeting would be impracticable. It would be 
most unlikely to lead to any result and would 
inevitably cause more litigation and confusion 
and further embitter the feelings between the 
parties. That being so the learned Judge, I 
think, was right in coming to the conclusion 
that the Court should order such a meeting. 

(22) The directors did summon a general 
meeting of this Company in December of 1950. 
But it appears that before that meeting was held, 
the meeting ordered by the Court was held when 

noinfoI ire Tvi n o W 1 ? et ^ 0f direct ors were ap- 
Mr v Banklni Chandra Dutt contended 

nnfhill T ee in £ .° J rC l ered by the Court should 

t ri 10 d , by reason of a stay order 
issued by this Bench. It is true that this Bench 

fee 1 SU hnt n > d f r St ? ying u the order of Alooker- 

whirh’tSh* Was thought that the meeting 
which had been ordered to be held had nnt 

irZeTt v V? ,ra " spit “ ,h “‘“ * 

ordered by Mookerjee J. had been held and 

3!l«*^ ef0re tb u stay order which this Bench is¬ 
sued was wholly infructuous. The stav ordpr 

“*Jj ed by tbis Bench was ultimately vacated 

a £ d t m +^ ny evei ? 1 never was effective. What 
effect the meeting ordered by the Court will 

saiSRwa* 

«£f™ ss & sjres 

but I wish ™li ry , discuss that m a «er, 
hold 

coL"d°e r m S ? , appeal il 

(25) BANERJEE J.: i agree 
B/DRR - Appeal dismissed. 


AIR 1953 CALCUTTA 357 (Vol. 40, C. N. 133) 
P. B. MUKHARJI J. 

Subala Devi, Petitioner v. Corporation of 
Calcutta, Opposite Party. 

Criminal Revn. No. 237 of 1952, D/- 11-7- 
1952. 

(a) Municipalities — Calcutta Municipal Act 
(3 of 1923), Ss. 3(48) and 527 — Occupier — 
Meaning of. 

A tenant is an occupier within the mean¬ 
ing of the Calcutta Municipal Act. A 
tenant whose tenancy has been terminated 
by a notice to quit will in any event be a 
person liable to pay damages or mesne 
profits and would therefore come within 
the meaning of the word “occupier.” 

(Para 5) 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 12 — Scope of — Munici¬ 
palities — Calcutta Municipal Act (3 of 1923), 
S. 527. 

The Small Cause Court acting under S. 
527(2), Calcutta Municipal Act, does not 
make an order or decree for the recovery 
of possession. It only makes an order re¬ 
quiring the occupier of a building “to 
afford all reasonable facilities’* to the 
owner to comply with the requisition un¬ 
der the Calcutta Municipal Act. Such an 
order of the Small Cause Court is net of 
the nature of an order or decree for the 
recovery of possession contemplated by 
S. 12. Section 527, Calcutta Municipal 
Act and S. 12 of Rent Act of 1950 are not 
concurrent Statutes invading the same 
field of operation. They contemplate diffe¬ 
rent orders and different categories. Sec¬ 
tion 12, West Bengal Premises Rent Control 
Act of 1950 does not override S. 527, Cal¬ 
cutta Municipal Act. (Para 5) 

< c > — Calcutta Municipal Act 

(.> of 1923), S. 488(2) — “Continues to com¬ 
mit such offence** — Criminal P.C. (1898), S. 

The words "continues to commit such 
offence used in sub-s. (2) of S. 488 mean 
that the particular offence for which the 
P* rs °n has been previously convicted under 
S. 488(1) is allowed to continue. What 
\vas a primary offence under S. 488(1) (c) 
of the Act becomes the repetitive offence 

. u " der this sub-s. (2). 
Though the requisition formed the cause 
of the first offence under S. 488(1) (c), it 

?t d stiff 1 ,ts . force in the sense that 

tL frLfc 0 Vr nues t0 . provlde the basis of 
nlnt£ fmr? 0fT c nC ?oo°,ov con tinuance contem- 

FnteSret»£n S ^ 488(2) ° f the Act - Such an 
interpretation does not mean that th<* 

same Se offpnr bdn k- K° nvicted twice for the 
H™ ft a M lch certainly cannot be. 

anre nf h 1h St « te provides that continu- 

Sef i he ° ffence will itself be another 

tnr ZhiJh 0f L e -~ ce under this sub-s. (21 

so Zt C L\ d ! ffe L ent P enalt y is imposed 

is an oflL°" ly K th f of prime tailure 

failure S. but also its continued 
xauure, another offence. (Para 7^ 

er. p . a. 8. 4°8 W. j, 3. ( “ ?> 
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Municipal Act can only be maintained on 
a fresh requisition under R. 4(1) of Sch. 

13 of the Act. If fresh requisitions are 
to be given then it would no longer be a 
case of continuance of ofTence under S. 
438(2), Calcutta Municipal Act in such 
case of non-compliance with the further 
requisition. In that event the offence will 
again be one under S. 488(1)(c) of the 
Act. Because then the offence will be 
failure to comply with such fresh requisi¬ 
tion lawfully made under the Rules as 
stated under S. 488(1)(c). (Paras 6 and 7) 

(e) Municipalities — Calcutta Municipal 
Act (3 of 1923), S. 488(2) — Fine for offence 
not yet committed. 

Where the accused has been punished 
under S. 488 of the Act it is no part of 
the Magistrate’s business either to pur¬ 
port to impose daily fine for offences not 
yet committed or to make threats about 
what may happen in future. If the order 
is not complied with it is for the Corpo¬ 
ration to apply for a separate summons 
in a separate case and the Magistrate may 
then if satisfied that the offence has been 
committed for any number of days im¬ 
pose a further fine appropriate to that 
number of days and so on ‘ad infinitum* 
or until the party does comply with the 
order. AIR 1952 Cal 737, Rel. on. 

(Para 10) 

(f) Municipalities — Calcutta Municipal Act 
(3 of 1923), Ss. 488 and 527, Sch. 18, R. 4(1) 
— Notice under R. 4(1) — Procedure to be 
followed by landlord. 

When the petitioner was served with 
the notice under R. 4(1) of Sch. 18, Cal¬ 
cutta Municipal Act she could have and 
should have proceeded under S. 527, Cal¬ 
cutta Municipal Act if she felt that her 
proceedings in the ejectment of the tenant, 
in the Small Cause Court after service of 
legal notice of ejectment on the tenant 
would take a long time. At any rate she 
should have moved under S. 527, Calcutta 
Municipal Act after her first conviction un¬ 
der S. 488(1) of the Act. If she had done 
so then in that event the tenant’s refusal 
to afford reasonable facilities for repair 
would have discharged her from all liabi¬ 
lity for conviction by reason of S. 527(3), 
Calcutta Municipal Act. (Para 4) 

Ajit Kumar Dutta, for Petitioner; Sushil- 
kurnar Basu, for Opposite Party. 

REFERENCE. '/Para 

(’51) 55 Cal WN 712: (AIR 1952 Cal 737: 

1952 Cri LJ 1466) 10 

ORDER: This is a Rule directed against 
the order of the Municipal Magistrate of Cal¬ 
cutta dated 4-3-1952 convicting the petitioner 
under S. 488(2), Calcutta Municipal Act, 1923, 
and sentencing her to a daily fine of Annas 
four from 14-3-1950 being the date of her first 
convi ti n under S. 488(1) of that Act amount¬ 
ing to a total fine of Rs. 180-4-0 upto 4-3-1952 
which is the date of the order now complained 
of. 

/ 

(2) The facts of the case may be briefly 
stated. The petitioner Subalabala Devi is the 
owner of premises No. 27/2, Jugal Kishore Das 
Lane. She was inquired by the Corporation 
“to secure and repair the entire building ex¬ 
cept the portion collapsed and requisitioned 
to be demolished within seven days.” 


This was a requisition by the Corporation under 
R. 4(1) of Sch. 18, Calcutta Municipal Act. She 
was convicted on 14-3-1950 under S. 438(1) 
Calcutta Municipal Act read with R. 4(1) of 
Sch. 18 for non-compliance with the requisi¬ 
tion. Even after the conviction the petitioner 
did not secure and repair the building. There¬ 
after the Corporation of Calcutta started the 
present proceedings on 2-5-1950 under S. 483(2), 
Calcutta Municipal Act for continuing the of¬ 
fence of non-compliance with the requisition. 
After repeated adjournments which she asked 
to comply with the requisition and after being 
granted such adjournments by the Municipal 
Magistrate she was again convicted on 4-3-1952 
under S. 488(2), Calcutta Municipal Act by the 
order now complained of. 

(3) The first defence of the petitioner is in¬ 
ability to comply with the requisition for rea¬ 
sons which are beyond her control. Her case 
is that it was impossible to secure and repair 
the said premises as the tenant opposite party 
therein did not vacate the same. She had 
served the tenant with a notice of ejectment 
on 8-9-1949 after having herself received notice 
under R. 4(1) of Sch. 18, Calcutta Municipal 
Act requiring her to repair the said building in 
the terms 1 have mentioned. The tenant re¬ 
fused to comply with the notice of ejectment 
whereupon the petitioner instituted proceed¬ 
ings under S. 41, Presidency Small Cause Courts 
Act for recovery of possession of the said pre¬ 
mises on the ground that the petitioner re¬ 
quired the said premises for the purpose of 
building and rebuilding. While the proceeding 
was pending in the Small Cause Court the 
petitioner was convicted on 14-3-1950 by the 
Municipal Magistrate under S. 488(1), Calcutta 
Municipal Act. Then on 10-3-1951 the peti¬ 
tioner obtained from the Small Cause Court 
a d^ree or what is more properly called an 
order for ejectment directing possession to be 
delivered to the petitioner on 1G-3-1951. But 
the proceedings did not conclude at that stage. 

The tenant preferred an appeal before the 
Special Bench of th* Small Cause Court with 
the result that on 12-7-1951 the tenant’s appeal 
was allowed & the petitioner’s suit dismissed. 
Against that order of the Special B^nch of the 
Small Cause Court the petitioner moved the 
High Court on 19-11-1951 in revision and ob¬ 
tained a Rule in Revision Case No. 2874 of 1951. 
Such Rule is still pending final decision. While 
that Rule was pending the petitioner was con¬ 
victed on 4-3-1952 under S. 48R'2), Calcutta 
Municipal Act for continuing the offence of non- 
compliance with the requisition. 

(4) On these facts it is contended by the 
petitioner that throughout the relevant time she 
has tried her best to get possession of the pre¬ 
mises but has not succeeded yet and unless she 
does obtain such possession from the tenant it 
is not possible for her to secure and repair the 
building as required by the requisition of the 
Corporation. In aid of this contention reliance 
has been placed on the fact that she herself 
proved that the house was in a dangerous con¬ 
dition and required rebuilding and that her 
whole case in the Small Cause Court was that 
she required the premises for the purpose of 
building and rebuilding. While I cannot but 
have every sympathy for the petitioner in a 
situation such as this yet it will in my view be 
unjustifiable to permit such sympathy to over¬ 
ride clear statutory provision enjoining the civic 
responsibility to secure buildings in a dangerous 
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condition likely to harm and injure human life ing of the definition of “occupier*’. But even 
. .. MnniAinoi that refinement cannot succeed because S. 3(48), 

Calcutta Municipal Act mentions even a person 
liable to pay damages on account of the occu¬ 
pation of the building. A tenant whose tenancy 
has been terminated by a notice to quit will in 
any event be a person liable to pay damages 
or mesne profits and would therefore come 
within the meaning of the word “occupier”. The 
other branch of the argument that the Rent 
Act of 195o overrides the Calcutta Municipal 
Act is developed on the basis of the words “not¬ 
withstanding anything to the contrary if any 
other Act or law*’ used in S. 12 of the Rent 
Act of 1950. It is contended that because of 
these words in S. 12 of the Rent Act, 1950 no 
order can be made by the Small Cause Court 
under S. 527(2), Calcutta Municipal Act re¬ 
quiring the occupier tenant to vacate the pre¬ 
mises. This argument proceeds on a funda¬ 
mental fallacy. That fallacy is that S. 12 of 
the Rent Act of 1950 is only intended to prevent 
and restrict an order or decree for the recovery 
of the possession of any premises except on 
ground specified in the Act. It so prevents 
and restricts notwithstanding any law 
to the contrary. But the Small Cause 


iUiWvi* ---- J -- ---- 

Jn (he city. The Municipal Act makes special 
provision to meet such a situation. That pro¬ 
vision is contained in S. 527, Calcutta Munici¬ 
pal Act. Under that provision the owner of a 
building may apply to the Small Cause Court 
when the occupier prevent* the owner lrom 
complying with any provisions of the Municipal 
Act or of any Rule or Bye-Law made therein 
or with any requisition. 

The scheme laid down in the three different 
sub-sections of S. 527, Calcutta Municipal Act 
is clear. In such a case the owner may apply 
to the Court of Small Causes and that Court on 
receipt of such application from the owner may 
make a written order requiring the occupier of 
the building to afford all reasonable facilities 
to the owner for complying with the provisions 
of the Municipal Act or with the requisition 
Thereunder. The scheme under this section 
makes it clear that within 8 days from the date 
of such order the occupier shall afford ali such 
reasonable facilities to the owner for the pur¬ 
pose aforesaid. Sub-section (3) of that Section 
then proceeds to provide that in the event of 
the occupier’s refusal to afford such reasonable 
facilities according to the order of Small Cause 
Court, the owner shall be discharged during 
the continuance of such refusal from any liabi¬ 
lity which such owner will otherwise incur bv 
reason of the failure to comply with the provi¬ 
sions of the Municipal Act or any requisition 
thereunder. 

Now in this case when the petitioner was 
served with the notice under R. 4(1) of Sch. 18. 
Calcutta Municipal Act she could have and 
should have proceeded under S. 527, Calcutta 
Municipal Act if she felt that her proceedings 
in the ejectment in the Small Cause Court after 
service of legal notice of ejectment on the 
tenants would take a long time, as they were 
bound to take. At any rate she should have 
moved under S. 527, Calcutta Municipal Act 
after her first conviction und^r S. 488(1) of the 
Act. But she did not adopt the procedure laid 
down under S. 527, Calcutta Municipal Act. If 
she had done so then in that event the tenant’s 
refusal to afford reasonable facilities for re¬ 
pair would have discharged her from all liabi- 

“LmSSSaSct* reaso " of s - 52,(3 >- CaI - 

, ^ order to meet this argument Mr. Dutt 

WFcSmttl M he P ® tlt i or l er has argued that S. 
ih.-J Calcutta Municipal Act does not applv to 
this case on two grounds. First it is said ‘that 
the word occupier” under S 527 Calcutta 
Municipal Act does not include a tenant 

trKc^oMQsn 6 * B ?,? g t al Premises Ren t Con- 
cntL ™,? £ - - 95 ^ Is „ said to override S. 527, Cal¬ 
cutta Municipal Act. Neither of these two 

f Sm d unabic Id t n in my ? p & ion be stained and 

527 CalcnH It - c< ; ep | l he argument that S. 

this Ei tt 'TK Mumci i )a . Act does not a PPly to 

nfrcJBSSff .°. cc upl er ’’ is defined by 
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dama«ec he 0Wner the rent for the building or 
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develops a further refinement of his argument 

teSX by »S” l to W qS *“ n"o7 been 
payb* or liable to pay r?nt tytthTth. 5S2 


Court acting under Section 527(2) Cal¬ 
cutta Municipal Act does not make an order 
or decree for the recovery of possession. It 
only makes an order requiring the occupier of 
a building “to afford all reasonable facilities" 
to the owner to comply with the requisition 
under the Calcutta Municipal Act. It is en¬ 
tirely erroneous in that context to suggest that 
• c uch an order of the Small Cause Court is of 
the nature of an order or decree for the re¬ 
covery of possession contemplated by S. 12 of 
the Rent Act of 1950. Here again it is unwise 
to forget that this provision is intended to secure 
safety for human life by protecting and se¬ 
curing dangerous buildings in the city. 

It is a responsibility alike of the Corporation 
as well as its citizens. I am not prepared by a 
process of any technical interpretation to re¬ 
move that responsibility either from the Cor¬ 
poration or from the citizens of this great city. 
As I read these two provisions of S. 527, Cal¬ 
cutta Municipal Act and S. 12 of the Rent Act 
I see no conflict between them and they are 
perfectly reconcilable. So I read them in pub- 

15 i'hi er rv!i U tbe . re is express provision 
in the Calcutta Municipal Act the course is 

clear. It is laid down in S. 558, Calcutta Muni¬ 
cipal Act, 1923 that except as in that Act other- 
wise expressly provided nothing in that Act 

SSS.i.fr"*? t0 T afrect ,he Provisions of any 
oilier enactment. In mv judgment S 527 Pal 

SKJPSPA** and * 12 s «* Si Act' 

of 1950 are not concurrent Statutes invading 
field of operation. They contemplate 
different orders and different categories. P 

nT (6) r> T ll e last argument very ably advanced bv 
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SSer S h 48 fif?f by the Petitioner 
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Municipal Act. The requisition spent its force 
( after 7 days mentioned there. There was no 
further requisition. Hence no continuance of 
any offence for not complying with any other 
requisition. According to Mr. Dutt a 'further 
conviction under S. 488(2), Calcutta Municipal 
Act can only be maintained on a fresh reouisi- 
tion under R. 4(1) of Sell. 18 of the Act.* As 
that was not done and as there was no further 
requisition after the first conviction of the pe¬ 
titioner under S. 488(1) of the Act the convic¬ 
tion for continuing the olfence under S. 488(2) 
of the Act is contended to be bad in law. 

(7) This argument though ingenious suffers 
from many basic infirmities. In the first in¬ 
stance as I read the terms of the requisition 
quoted above it does not mean that securing and 
repairing the entire building was to be done 
within 7 days. That would be creating a physi¬ 
cal impossibility having regard to the nature 
of the building and the work involved 
which cannot reasonably be done in 7 
days. The true and proper meaning of the re¬ 
quisition is that the period of 7 days mentioned 
there was only the period within which the 
portion of the building was to be demolished and 
which was not obviously therefore to be se¬ 
cured and repaired. What was to be secured 
and repaired under the requisition was the en¬ 
tire building except the two portions — one 
already collapsed and the other requisitioned to 
be demolished within 7 days. But there was no 
time limit fixed in the requisition notice under 

R. 4(1) to secure and repair the building. 
Therefore failure to comply with that requisi¬ 
tion continued even after the first conviction. 
Hence the petitioner did continue to commit of¬ 
fence specified under S. 488(1) and comes with¬ 
in the further offence of continuance under 

S. 488(2) of the Act. 

But there is a possible answer on behalf of 
the petitioner on this point. It is that under 
S. 510(a), Calcutta Municipal Act every re¬ 
quisition under that Act must prescribe a rea¬ 
sonable time within which the requisition is to 
be carried out. But the validity of this ans¬ 
wer depends on the question whether failure 
to prescribe the time limit in the notice or re¬ 
quisition completely vitiates such requisition 
and makes it void, or whether law will imply 
such reasonable time in case the requisition it¬ 
self fails to specify it. Having regard to the 
view I take, and which I will presently state I 
need not decide this incidental question. The 
second infirmity of this argument is that if 
fresh requisitions are to be given then it would 
no longer be a case of continuance of offence 
under S. 488(2), Calcutta Municioal Act in such 
case of non-compliance with the further re¬ 
quisition. In that event the offence will again 
be one under S. 433(l)(c) of the Act. Because 
then the offence will be failure to comply with 
such fresh requisition lawfully made under the 
Rules as stated under S. 483(l)(c) of the Act. 

Thirdly even if the requisition is construed in 
the way Mr. Dutt contends namely that the 
entire requisition is intended to be complied 
with within 7 days his argument cannot be sus¬ 
tained. The provision in S. 488(2) of the Act 
makes it clear that whoever after having been 
convicted of any offence referred to in Cls. (a), 
(b) or (c) of sub-s. (1) continues to commit such 
offence shall be punished for each day after 
the first during which he continues so to offend, 
with the fine which may extend to the amount 
mentioned in the table to that section. The 
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proper interpretation of this section to my mind 
is that the words “continues to commit such 
offence*’ used in this sub-s. (2) of S. 488 is that 
(sic) the particular offence for which the per- 
son has been previously convicted under S. 
488(1) is allowed to continue. That previous 
offence was failure to comply with the requisi¬ 
tion within 7 days. That period cf 7 days was 
allowed to pass without complying with that 
requisition. What was therefore a primary 
effence under S. 488(l)(e) of the Act becomes 
the repetitive offence of continuance under this 
sub-s. (2). It is true that the requisition formed 
the cause of the first offence under S. 488(l)(c). 
But it did not spend its forceJn the sense that 
it still continues to provide the basis of the 
fresh offence of continuance contemplated un¬ 
der S. 488(2) of the Act. Such an interpreta¬ 
tion does not mean that the’ accused is being 
convicted twice for the same offence which cer¬ 
tainly cannot be. The theory of prohibition 
of double jeopardy in criminal jurisprudence is 
a misleading siren in this context where the 
gist of municipal offence is by Statute an offence 
of continuance and whose whole purpose is 
to make a citizen discharge his civic respon¬ 
sibility in securing his own building from being 
dangerous to human life and thus ensure safety 
in the city. Here the Statute does not make 
it the same offence but provides that continu¬ 
ance of the offence will itself be another species 
of offence under this sub-s. (2) for which a 
different penalty is imposed so that not only 
the act of prime failure is an offence, but also 
its continued failure another offence. 

(8) To take any other view would make sub¬ 
section (2) of S. 483 completely nugatory in the 
case of offence of continuance mentioned in 
Cl. (c) of sub-s. (1) of S. 188 of the Act. It is 
necessary perhaps to illustrate this point. Nor¬ 
mally it is provided by S. 510 of the Municipal 
Act that a requisition shall prescribe a reason¬ 
able period within which such requisition is to 
be carried into effect. In that event in every 
case under cl. (c) of S. 488 (1) of the Act a 
conviction once made will mean that there can 
never be a further offence of continuance under 
S. 483 (2) of the Act. In that view the provision 
in sub-s. (2) of S. 488 of the Act, that whoever 
after having been convicted of an offence re¬ 
ferred to in Cl. (c) of sub-s. (1) continues to 
commit such offence shall be punished, becomes 
a dead letter because no one can commit such 
offence. It is said then a conviction under 
S. 488 (2) of the Act is possible even in that 
case, if a fresh requisition under R. 4 (1) of 
Sch. 18 of the Act is given. But then, non- 
compliance with such fresh requisition will 
always be an offence under S. 488 (1) (c) of 
the Act and not under S. 488 (2) thereof. 

(9) This disposes of all the arguments made 
on this Rule. 

(10) On behalf of the Corporation a reference 
was made to the case of — ‘Phani Bhusan v. 
Corporation of Calcutta*, 55 Cal W N 712. In 
that decision Roxburgh J. observes that where 
the accused has been punished under S. 488 of 
the Act it is no part of the Magistrate’s business 
either to purport to impose daily fine for 
offences not yet committed or to make threats 
about what may happen in future. In that case 
the Municipal Magistrate committed the error 
of adding to his order of fine in respect of a 
conviction under Ss. 271/488, Calcutta Munici¬ 
pal Act an order of threat that the accused 
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would bo penalised daily on the prayer of the 
Corporation. In that case Roxburgh J. holds 

that 

“If the order is not complied with it is for the 
Corporation to apply for a separate summons 
in a separate case and the Magistrate may 
then if satisfied that the offence has been 
committed for any number of days impose a 
further fine appropriate to that number of 
days and so on ‘acl infinitum' or until the 
party does comply with the order.” 

This view is in accord with the view that I 
have taken. Here also there was a separate 
summons in a separate case under S. -188 (2) 
of the Act and the conviction properly made 
upon such summons. In the order cf the Muni¬ 
cipal Magistrate in this case he has properly 
sentenced petitioner to pay a fine of Rs~ 180-4-0 
for the period from 14-3-1950 which was the 
date of the first conviction until the date of 
4-3-1952 being the date of this order of the 
Magistrate which is now complained of at a 
rate of As. 4 per day. That is a justifiable 
punishment under column 4 to sub-s. (2) of 
S. 488 of the Act and is well and very reason¬ 
ably within the limits imposed by the statutory 
table. 

(11) For the reasons stated above I discharge 
the Rule and vacate the ‘ad interim’ order cf 
stay. 

Rule discharged. 
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or Mandamus directing the respondents to with¬ 
draw two notices dated 26-4-1952 and 29-4- 
1952 intimating that certain departmental pro¬ 
ceedings will be proceeded with against the pet.- 
ticner and for a writ in the nature of Prohibition 
prohibiting the respondents to proceed with the 
enquiry without complying with the statutory pro¬ 
visions governing the matter of holding such 
Inquiries. 

(2) The case of the petitioner is that on or 
about 3-2-1951 the petitioner was transferred from 
the post of Manager, Government Cinchona Plan¬ 
tation, Munsong, to the post of General Manager. 
Government Cinchona Plantation, Mangpoo, and 
was directed to take over charge from the out¬ 
going General Manager, one Mr. Fothergill. The 
petitioner was appointed to act as such General 
Manager with effect from 15-2-1951. The peti¬ 
tioner tool; charge of his nev/ post as General 
Manager irom Mr. Fothergill on 13-2-1951 and it 
is alleged that in order to make up a shortage 
of cash to the extent of Rs. 1422-13-6, the peti¬ 
tioner lent the said sum to Mr. Fothcrgiil at the 
latter's request for the purpose of making the 
cash tally with the relevant entry in the cash 
book. It is further alleged that at the time of 
taking over charge a sum of Rs. 10,280 was 
shown in the books as advances to various parties 
which remained unrealized at the time. It is fur¬ 
ther the case of the petitioner that the sum of 
Rs. 1422/13/6 was subsequently repaid by Mr. 
Fothergill to the petitioner on or about 23-2-1951. 
Thereafter in or about the 1st week of May 1951 
the petitioner came to know as a result of checking 
up of the accounts for 1950-51 that a sum of Rs. 
10 , 280 /- had been accounted for as expended and 
deducted from the closing balance of cash in hand. 
On 10-5-1951 the petitioner wrote a letter to Mr. 
Fothergill informing him about the position 
detected by the petitioner after checking of ac¬ 
counts and requested Mr. Fothergill to make up 
the deficit of Rs. 10,280/- and a copy of the letter 
was forwarded to the Director, Cinchona Planta¬ 
tions. On 11-5-1951 Mr. Fothergill wrote back 
stating that he was not prepared to make good 
any deficit before a proper audit was completed. 
It was also pointed out in this letter that while 
handing over charge, the charge sheets were signed 
by the petitioner and he apparently agreed to the 
accounts being correct. It appears that a copy 

nnrhnn n et pio Tf, also forwarded to the Director. 
Cinchona Plantations. By a letter dated 15-5-1951 

H , P ° lnted ° ut . that taking over of 
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gross negligence and inefficiency in the discharge 
of duties as public servant. On the same date 
a suspension order was passed against the peti¬ 
tioner. On the 5th February the petitioner hand¬ 
ed over charge as Manager. On 21-2-1952 the 
petitioner submitted his written explanation to 
the charges. On 26-3-1952 certain fresh charges 
were made against the petitioner. 

On 21-4-1952 the petitioner intimated to the 
authorities concerned that he desired Dr. M. Sen. 
Director and Mr. Fothergili to be called as wit¬ 
nesses for the purpose of cross-examining them, 
upon being informed by letter of the Assistant 
Secretary dated 15-4-1952 that he was entitled 
to have such witnesses called as he might de¬ 
sire, at the enquiry, to be held. In answer to 
the said letter of the petitioner the Deputy Se¬ 
cretary wrote to the petitioner fixing 9 and 10- 
5-1952 as the dates for holding the enquiry and 
informed the petitioner that Dr. Sen would be 
called to give his evidence but as Mr. Fothergili 
was out ol India it would not be possible to secure 
his attendance. It was further stated in the said 
letter that the documents desired to be produced 
would be produced during the enquiry. On 29-4- 
1952 the dates of enquiry were postponed till 15-5- 
1932 & 16-5-1952. On 30-4-1952 the petitioner again 
wrote to the Govt, stating that they would have 
to make arrangements for Mr. Fothergill’s pre¬ 
sence at the enquiry, and pointed out that it was 
not made clear by the Government as to what 
documents would be produced at the enquiry. The 
petitioner further complained that no inspection 
had been offered of such documents. On €-5-1952 
the Deputy Secretary replied to the letter of the 
30th April and maintained the attitude taken 
up in the letter of 2C-4-1952. By a letter of 
10-5-1932 the petitioner again pressed for secur¬ 
ing attendance of Mr. Fothergili and for inspec¬ 
tion of the relevant documents. By letter of 
13-5-1952 the Deputy Secretary pointed out that 
the departmental proceedings had been drawn up 
under the provisions of R. 55. Civil Service 
(Classification, Control and Appeal) Rules of the 
Government of Bengal and that the petitioner 
had no further rights in relation to the enquiry 
than what were allowed under the said R. 55. 
The petitioner thereupon obtained the present 
Rule on 15-5-1952. 

(3) The only point which has been urged by 
Mr. K. K. Basil, the learned Counsel for the peti¬ 
tioner, is that without providing the petitioner 
with the facilities which are afforded to him under 
R. 55, Civil Service Rules, the respondents should 
not be allowed to proceed with the departmental 
enquiry. It is submitted that the holding of the 
departmental enquiry by the respondents without 
securing the attendance of Mr. Fothergili and with¬ 
out affording the petitioner opportunity to cross- 
examine him will mean violations of the provi¬ 
sions of R. 55. Civil Service Classification Rules. 
It is argued that the attitude adopted by the 
respondents in the correspondence does not 
amount to “refusal" to call Mr. Fothergili within 
the meaning of R. 55 and even assuming that the 
conduct of the respondents does amount to such 
refusal, the reasons put forward for not securing 
the attendance of Mr. Fothergili are not “suffi¬ 
cient reasons" within the meaning of the said 
Rule. It appears to me that this contention of 
Mr. Easu cannot be accepted. Although the word 
“refuse" has not been used, the substance and 
effect of the words used in the letters of the 
Deputy Secretary dated 26-4-1952, 8-5-1952 and 
13-5-1952 is that the authorities concerned ex¬ 
pressed their refusal to call Mr. Fothergili as a 
witness in the departmental enquiry. 
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(4» Although there is no doubt that but for the 
laches and slackness on the part of some of the 
ofi.cials of the Government, it would not have 
been possible for Mr. Fothergili to leave the 
shores of India without making good the defal¬ 
cation or without making some arrangements for 
the purpose, yet I am unable to hold that suffi¬ 
cient reasons do not exist to justify the autho¬ 
rities in refusing to call Mr. Fothergili as a wit¬ 
ness in the contemplated proceeding. It is just 
poss.ble that as the suspicion raised against Mr. 
Fohergiil had not been confirmed by a proper 
audit of the relevant accounts, it was* found not 
advisable to put him under arrest or prevent him 
from leaving the shores of India at the time he 
actually left this country. Moreover, the fact re¬ 
mains that Mr. Fothergili is now in England and 
the enquiring or investigation officer in charge 
of the enquiry has no power to enfore the attend¬ 
ance of Mr. Fothergili at the enquiry by the issue 
of any summons or any other process. In the 
circumstances it cannot be said that the Govern¬ 
ment has no justifiable grounds for refusing to 
accede to the request of the petitioner to call 
Mr. Fothergili as a witness. 

(5) It has been further contended by Mr. Basu 
that without producing for inspection of the peti¬ 
tioner the documents in respect of which notice 
to produce has been given by the petitioner, the 
respondents should not be allowed to proceed with 
the departmental enquiry inasmuch as refusal of 
such inspection and non-specification of the docu¬ 
ments which are actually going to be produced 
by the respondents at the enquiry, amount to 
denial of justice to the petitioner. It is clear 
from the letter of the petitioner dated 21-4-1952 
that the petitioner gave a specific list of the 
various documents on which he wanted to rely 
in support of his defence at the departmental 
enquiry and the relevant portion of the letter 
was worded as follows: 

“I shall rely amongst others on the following 
documents which you will kindly produce before 
the officer to enable me to make use of the 
same." 

The reply that was given by the Deputy Secre¬ 
tary to this request in the letter of 26-4-1952 was 
as follows: 

“The documents mentioned in your letter under 
reference will be produced during the enquiry 
as desired provided they are readily available." 
The unsatisfactory nature of the answer very 
naturally made the petitioner uneasy. While 
struggling to exculpate himself from very serious 
charges of misconduct brought against him, to be 
told, that the documents asked for would be pro¬ 
duced if readily available, cannot be characteriz¬ 
ed as anything else but denial of justice and the 
fundamentals of fair-play. The petitioner was 
definitely told that he could not have the assist¬ 
ance of a lawyer to defend him against the charges. 
He was to conduct his own defence and if to add 
to this disadvantage the matter of production of 
the vital documents was left in a state of un¬ 
certainty and he is not afforded opportunity to 
refresh his money with regard to the contents of 
the documents which have a bearing on his de¬ 
fence. it is difficult to resist the conclusion that 
there has been flagrant violation of the principles 
of natural justice. 

(6) It is true that no question of demanding 
production or inspection of documents can arise 
in terms of R. 55 of the Classification Rules but 
I have no hesitation in holding that the facts 
and circumstances of this case and the principles 
of natural justice do cast a duty upon the res¬ 
pondent to specify and produce for inspection the 
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documents asked lor or such of them as are avail¬ 
able, in order to enable the petitioner to defend 
himself properly against the charges levelled 
against him. In my view this is a case in which 
the respondent should not be allowed to proceed 
with the departmental enquiry without specifica¬ 
tion of the documents going to be produced at the 
hearing and without giving inspection thereof 
beforehand to the petitioner. See the case of 
- 'London Corporation v. Cox', ( 1 G 67 i 2 H. L. 239 
at 276 and Halsbury Vol. 9. page 819, paragraph 
1395 which principle received the approval of K. C. 
i Das Gupta and P. N. Ivlookerjee JJ. in the case 
of — ‘Purnendu Narain Bagchi v. R. S. Trivedi’. 
The learned Judges were inclined to take the view 
that Prohibition Quo Usque is not obsolete but 
can be issued in a case where production and 
inspection of documents is refused to a person 
called upon to show cause in a departmental en¬ 
quiry. The learned Judges, however, did not deliver 
any judgment on the point. See ‘Appeal No. 37 
of 1952 O. S.\ 

(7) It was contended by the icarned Advocate- 
General that as there is no question of dismissal 
or removal of the petitioner in this case, R. 55 
has no application. But it is clear from the 
correspondence of the Government officials that 
according to the practice obtaining in the depart¬ 
ment concerned, the procedure prescribed in R. 
55 is followed in departmental enquiry of the 
nature with which this case is concerned. There 
is, therefore, no substance in the contention of 
the learned Advocate General. 

(8) In my judgment this petition should suc¬ 
ceed in part. The Rule is made absolute to the 
extent that the respondents are prohibited from 
proceeding with the departmental enquiry without 
specifying the particular documents which are 
going to be produced at the hearing and without 
giving inspection thereof to the petitioner before¬ 
hand. 

(9) I make no order as to costs. 

A/D.R.R. Rule ma( j e absolute. 
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ing the respondent to forbear from giving effect 
to a notice of demand dated 8-5-1952 and a sum¬ 
mons dated 13-5-1952 issued by the respondent 
calling upon the petitioner to pay a certain sum 
by way of petrol duty, and also to forbear from 
giving effect to a resolution dated 19-12-1951 and 
an order dated 4-4-1952 under which the said pe¬ 
trol duty has been purported to have been impos¬ 
ed upon the petitioner. 

t2> The case of the petitioner is that he carries 
on a business amongst other places in the city 
of Chandernagore as Agent of Bunnah-Shell Oil 
Storage & Distributing Co. of India Ltd. under 
the name and style of Hu id Trading Co. and as 
such runs a Petrol Pump at Burra Bazar, Grand 
Trunk Road in the City of Chandernagore. The 
said Petrol Pump yields a daily average cash sale 
of about Rs. 500/-. By a decree of the Presi¬ 
dent of the Council of Ministers of the Republic 
of France, Chandernagore was declared a free 
city. In July 1949 there was a referendum in 
Chandernagore relating to the question of trans¬ 
fer of the City of Chandernagore to the Indian 
Union. By a provisional Franco-Indian treaty 
signed in Paris in the beginning of 1950 (and sub¬ 
sequently ratified) the territory of the City of 
Chandernagore was ceded to India subject to 
ratification by the Republic of France. In May 
1950 the said city of Chandernagore was de facto 
transferred to the Indian Union by the President 
of the Council of Ministers, France, pending rati¬ 
fication of the said Treaty. 

By a notification dated 1-5-1950, the Govern¬ 
ment of the Indian Unioh in exercise of the 
powers conferred by section 4, Extra Provincial 
Jurisdiction Act 1947 (47 of 1947) promulgated an 
Order called the Chandernagore (Application of 
Laws>_ Order 1050 and it was made operative from 
2-5-19o0. The said Order provided that certain 
enactments of the Indian Legislature which are 
mentioned in a schedule appended to the said 
Order would come into force in Chandernagore 
and the corresponding French Laws would cease 

°- w c - ? p f, rati I e in the said c »y. On or about 
J-u-l/.-o the Government of India also appointed 
an Administrator and certain other officers to 
carry on the administration of the said city The 
respondent was appointed Treasury Officer of 
Chandernagore with effect from 2-5-1*950 and- sub¬ 
sequently he was appointed Preceptcur of the said 


rtonVn rE P^ioner further is that the 

Ord?r wi? 2S? 1 tH d A rDBg0re . (A PP ,ica *ion of Laws) 
Order 1950 was that except matters which were 

?hp C Srtni J l ll f le ., vario l' s enactments specified in 
the Schedule of the said Order, all other matters 
were governed by French Laws which were in 
force prior to the commencement of the said 
Order and which remained in force even after 
promulgation of the .said Order, me imposition 

nii^Hn 0 d f was ou,slde the purview of the Ap¬ 
plication of Laws Order 1950 and was a matter 
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tion was net followed in respect oi the said reso¬ 
lution dated 19-12-1951, and consequently the levy 
of petrol duty and the steps taken for enforcing 
payment of such duty were entirely without juris¬ 
diction. 

(4) On the question whether the respondent has 
power to administer French Laws and to levy the 
petrol duty in question reliance has been placed 
by Mr. Kar the iearned counsel for the petitioner 
on the case of — ‘Sankar Mawli Dutt v. The State*, 
56 Cal. W. N. 500 (S. B.) 

(5) In support of the contention that the reso¬ 
lution dated 19-12-1951 of the Municipal Assembly 
of Chandernagore is an invalid and ineffective 
piece of legislation, it is pointed out that by a de¬ 
cree of 7-11-1947 the Municipal Assembly of 
Chandernagore was given power to regulate by its 
deliberations all affairs regarding financial and 
administrative management of the City of 
Chandernagore on terms and conditions contained 
in the said Decree. By another Decree of 13-10 
1943, the said Decree of 7-11-1917 was modified and 
Art. 23 was abrogated. Further by Art. 2 of the 
said Decree of 1918 it was provided that a resolu¬ 
tion taken cn the mode of collection and rules 
of levy of taxes, duties and contributions would 
take effect only alter their approval by a Decree 
of the Council of State (Consul D'Etat) and as 
such Decrees must be taken within a period of 90 
days from the date on which the resolution 
reaches the office of the French Overseas Ministry, 
which date is notified immediately to the Presi¬ 
dent of the Municipal Assembly, and if the reso¬ 
lution is not annulled then it is considered as ap¬ 
proved after the expiry of the said period of 90 
days and it becomes final and operative as a valid 
piece of legislation. 

In the present case, however, the resolution of 
19-12-1951 was not sent to the President of the 
Municipal Assembly nor was it approved by Con¬ 
sul D'Etat but it was sent to the Government of 
India as it was not cancelled by the Government 
of India it was deemed to have been automati¬ 
cally approved on the expiry of the prescribed 
time limits and it was considered to have become 
a valid law. It is submitted that according to 
the decree of 1948 (Art. 2) it is Consul D'Etat 
which had the power to annul or approve the re¬ 
solution of 19-12-1951 and consequently the Gov¬ 
ernment of India’s approval did not have the 
effect of giving the resolution any legislative force. 

(6) Mr. Hemendra Kumar Das, the learned Gov¬ 
ernment Advocate, has contended that the juris¬ 
diction conferred on the High Court under Art. 
226 of the Constitution does not extend to Chan- 
deranagore and consequen r ly this Court has no 
power in exercise of such jurisdiction to interfere 
with the notice of demand or the summons in res¬ 
pect of which relief is sought in this application. 
Mr. Das has referred to Art. 1 (2) and Art. 3 (b) 
of the Constitution and has argued that as the 
Parliament of India has not by any law brought 
the city of Chandernagore within the State of 
West Bengal, this High Court has no jurisdiction 
under Art, 226, over that territory. Reference 
has also been made by Mr. Das to Art. 230 and it 
is pointed out that it is only the Indian Parlia¬ 
ment which can by law extend the jurisdiction 
of the High Court to any area not within any of 
the State of the Indian Union and as the Chan¬ 
dernagore (Application of Laws) Order 1950 is not 
a lav/ made by Parliament, this High Court can¬ 
not exercise Jurisdiction under Art. 226 in respect 
of the territory of Chandernagore. It is to be 
noted that theix is no question of increasing the 
area of any State in the present case. There has 
been no declaration made that Chandernagore is 


a part of the State of West Bengal. In the cir¬ 
cumstances, Arts. 1 (2) and 3 (b) have no applica¬ 
tion to the facts and circumstances of this case. 

(7) The contention of Mi*. Das that as the 
Indian Parliament has not extended the jurisdic¬ 
tion of the High Court under Art. 226, to Chan¬ 
dernagore, by any law, nor has the Indian Consti¬ 
tution been made applicable to Chandernagore, 
this High Court has no jurisdiction over that 
area to issue any writ or direction to any person 
or authority in Chandernagore, does not appear 
to me to be without substance. It is true that 
under Art. 372 of the Constitution all the laws 
In force in the territory of India at the time of 
the commencement of the Constitution including 
the Extra Provincial Jurisdiction Act 1947 (47 of 
1947) continued in force after the commencement 
of the Constitution and under the said Act 47 of 
1947 the Central Government had the power to 
determine which Court should exercise the auxi¬ 
liary or incidental jurisdiction consequential on 
the jurisdiction exercised under the Extra Provin¬ 
cial Jurisdiction Act (S. 4 (2) (c) of Act 47 of 1947). 

Article 260 of the Constitution also recognises 
this power of the Government of India to exer¬ 
cise Extra Provincial Jurisdiction in respect of 
an area outside the territory of India. But what 
the Chandernagore (Application of Laws) Order 
1950 has purported to do is that it has determined, 
that, for the purpose of administering the laws 
which are specified in the Schedule to the Order, 
it is the High Court at Calcutta which will have 
the jurisdiction to administer such laws, and ad¬ 
judicate upon questions arising in the application 
and enforcement of such laws. In the case — 
•Sankar Mawli Dutt v. The State’, 56 Cal. W N 
500 this Court assumed jurisdiction under section 
439. Criminal P. C. which has expressly been made 
apolicable to Chandernagore by the Order of 1950. 
Under the Order of 1950 the High Court has been 
giv^n only a limited jurisdiction. The jurisd.c- 
tion under Art. 226 which is a very special juris¬ 
diction. does not seem to have been extended to 
Chandernagore. Further, it appears that the 
President of India has assumed control and ad¬ 
ministration in respect of the territory of Chan¬ 
dernagore and in exercise of his power under Art. 
243 (2) of the Constitution the President has pro¬ 
mulgated the Chandernagore (Administration) Pe¬ 
culation 1952 (1 of 1952) which makes provision 
for the administration of Chandernagore and for 
matters connected therewith. It appears to me 
that tills High Court has no jurisdiction to inter¬ 
fere with the notice of demand or the summon? 
issued by the respondent, in exercise of the power 
conferred under Art. 226 of the Constitution of 

India. . . .. - 

(8) In view of mv decision on this question oi 
jurisdiction it is not necessary to determine tne 
other questions which have been raised by Mr. 
Kar on behalf of the petitioner. 

(9) In the result this petition fails. The Rule 
is discharged with costs. Hearing fee is assessed 
at five gold mohurs. 

(10) It is stated before me by the learned Ad¬ 
vocate of the petitioner that an appeal willl Dt 
taken against this judgment and it is prayed tna 
the operation of this order be stayed till 5-1-isw 
to enable the petitioner to file the appeal. 

(11) This prayer is allowed. Let the operation 

of tills order be stayed till 5-1-1953, as prayed for. 
a wq Rule discharged. 
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Dharani Dliar, Petitioner v. Mrityunjoy I\Iu- 
kherjee and others, Opposite Parly. 

Civil Rule No. 1110 of 1951, D/- 29-8-1932. 
Debt laws — Beagal Money-lenders Act (10 
of 9140), S. 36 — Decree attached on sub¬ 
sequent reopening: of decree — Attachment 
ceases. 

Where a new preliminary decree is pass¬ 
ed after the re-opening of the decree, the 
attaching decree-holder cannot ask for pass¬ 
ing a final decree on the basis of the new 
preliminary decree. (Para 7) 

Rabindra Nath Choudhury, for Petitioner; 
Amarer.dra Nath Bose with Hariprcsanna Mu- 
kherjee and Jnanendra Mohan De, for Opposite 
Party No. 6 

REFERENCE. /Para 

(’44) 48 Cal W. N. (F.R.) 36: (AIR 1944 
F. C. 18) 5 

CHAKRAVARTTI, C. J.: This Rule was issued 
at the instance of an attaching creditor and 
raises a somewhat novel point. 

(2) The facts are as follows. It appears that 
opposite party 1, Mrityunjoy Mukherjee, obtained 
a mortgage decree against opposite parties 2 to 5 
who are sons of one Rai Nalinaksha Dutta Baha¬ 
dur, deceased. That decree was a kind of com¬ 
posite decree passed on 28-7-1934, by consent of 
parties. The predecessor-in-interest of the peti¬ 
tioner held a money decree against Mrityunjoy 
and on the strength of that decree he attached 
the mortgage decree held by his judgment-debtor 
Mrityunjoy. Thereafter, the judgment-debtor of 
the mortgage decree made an application under 
the Bengal Money-lenders Act for reopening the 
decree and the decree was in fact reopened. A 
new decree conforming to the provisions of the 
M ? ne y-tenders Act was passed on 19-11- 
if , ght refer also to another fact which 

i S necessary to consider if the second 
f by f tl lZ petltioner had to be examin- 
v e u w ? f the conclusion at which we have 
R!r ? n ?h point - il 15 not rea »y necessary 

that on 91 n a io/ c aC l'v, \ mlght - howcver . mention 
that on 21-11-1946, that is. only two days after 
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ment of the old decree had come to an end as 
soon as that decree was set aside and reopened 
under S. 36(1), Bengal Money-lenders Act. The 
learned Judge added that i l the petitioner had pur¬ 
chased some property in execution of the oid de¬ 
cree, he wouid have been protected in respect of that 
property but he could not possibly contend that 
his oid attachment was subsisting even alter the 
decree attached had been replaced by a new- de¬ 
cree, nor that after having gone into suspension 
for a certain time, the attachment was revived 
as soon as the new decree was passed. As re¬ 
gards the second point the learned Judge held 
that since on his finding on the first point, the 
petitioner had no ‘locus standi - to make the appli¬ 
cation which he had made, the question did not 
arise, nor could the bona lides of'the assignment 
be investigated at his instance. 

(5) In support of the Rule it was contended by 
Mr. Choudhury that the learned Judge had erred 
in holding that by the process of passing a new 
decree, the entity of the old decree had been ex¬ 
tinguished or destroyed. He referred us to certain 
observations of the Federal Court in the case of 
— 'Bank of Commerce Ltd. Khulna v. Amulya 
Krishna Basu\ 48 Cai W. N. (F.R.) 35 at P. 43 
and reminded us that when a decree was reopened 
under the Money-lenders Act, the parties were not 
relegated to their rights and liabilities on the 
original cause of action. Mr. Choudhury laid 
particular emphasis on the further observation 
made by the Federal Court that under the Act a 
decree was reopened only to the extent necessary 
to substitute the method of account taking sanc¬ 
tioned by the Act in place of the calculation on 
which the original decree was passed. What Mr 
Choudhury contended was that those observations 
of the Federal Court must be understood to mean 
that the reopening of a decree did not in any way 
destroy the entity of the decree as such but con¬ 
sisted merely in substituting one figure for an¬ 
other in respect of the decretal amount. To use 
Mr. Choudhury's own language, the structure of 
he decree remained os it was, and what was al¬ 
tered was only the result of accounting. 

(6) I am altogether unable to accept the con¬ 
tention of Mr. Choudhury as sound, it is per¬ 
fectly clear from the scheme of the Bengal 
Money-Lenders Act and particularly from the pro- 
usions of section 36 that when a decree is reopen- 
ed under those provisions the old decree no longer 
subsists but disappears altogether and is either 

Kfnn Vn neV A dec / ec or is rpplaced by noth- 
ng at all, if the Court finds that no further sum 

rne 3 tSl e *h the dpcrce ' ho,dor - It is perfectly 
Renaoi^T. he ? a , dccrcc is reopened under the 

TeK fh''. n fl r f Act ,he partles are not re¬ 
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ginal cause of action. But that only means that 
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ed at the original hearing. But in so far as the 
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part of the original decree which declares that 
a certain amount is due from the judgment-deb¬ 
tor to the decree-holder disappears, I cannot see 
to what a previous attachment will still be cling¬ 
ing and how such attachment can automatically 
attach itself to the new decree that may be pass¬ 
ed. 

As I happened to put it in the course of the 
argument, 11 the proceedings betv;reen the parties 
were to be taken as a tree, the decree would be 
the fruit of that tree and when the decree was 
reopened, the fruit would disappear and if a new 
decree was passed subsequently, there would be a 
new fruit on the o:d tree, but still a new fruit. 
Figures of speech apart, it seems to me that when 
a decree attached by a cred.tor of the decree- 
holder is reopened under the Bengal Money- 
Lenders Act the thing attached ceases to exist 
and it is meaningless to say that even thereafter 
the attachment subsists and the moment a new 
decree is passed, it gets attached to that decree. 
It should be remembered that after a decree is 
reopened, some interval must elapse before a new 
decree is passed. If Mr. Choudhury's contention 
was to be accepted, it would be difficult to say 
what would become of the attachment which, ac¬ 
cording to him, would be always subsisting dur¬ 
ing the interval before the old and the new de¬ 
crees when there would be no decree in existence 
at all. It could hardly be said that the attach¬ 
ment would lie in a dormant state, a kind of 
attachment attached to nothing & that there¬ 
after it would find a local habitation in the new 
decree that might subsequently be passed. It 
appears to me that from whatever point of view 
the matter may be examined, it is impossible to 
hold that an attachment of an old decree can sub¬ 
sist after the decree is reopened and can be avail¬ 
able against the reopened decree. It is notice¬ 
able that sub- section (5) of S. 36, Bengal Money- 
Lenders Act which protects an assignee and a 
holder for value, does not extend the protection 
to an attaching creditor. In my opinion, the 
first contention of Mr. Choudhury must fail. 

(7) The other point taken by Mr. Choudhury 
raises an equally important point, but in view of 
the conclusion I have arrived at on the first 
point, it is not necessary to deal with it. Speak¬ 
ing for myself. I have grave doubts as to whether 
an attaching creditor of a preliminary decree can 
apply for having a final decree passed in his own 
favour. But, as I have said, it is not necessary 
to consider or decide that point in the present 
case. 

(8) For the reasons given above this Rule is dis¬ 
charged. But in view of the circumstances, we 
make no order as to costs. 

(9) S. R. DAS GUPTA J.: I agree. 

B/R.G.D. Rule discharged. 
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Union of India, Defendant, Petitioner; v. 
Brajen Saha PlaintifF-Opprsite Party. 

Civil Rule No. 2737 of 1951, D/- 1-8-1952. 

(a) International Law — Private — (Civil 
P. C. S. 20) — (Contract Act (1872), S. 2(d) ) 
— (Railways Act (1890), S. 80). 

Plaintiff entered into a contract of car¬ 
riage with the Government of Pakistan, as 
representing the Eastern Bengal Railway, at 
Faridpore, for‘carriage of some goods to 
Calcutta. The goods were seized by the Land 


Customs at the Indian Land Frontier and 
detained as a result of which they were 
damaged and had to be sold. The Union 
of India never denied the liability to pay 
over the actual sale proceeds but the plain¬ 
tiff brought suit at Sealdah for non-deli¬ 
very of goods. On objection of jurisdic¬ 
tion the trial Court decided that he had 
“ample jurisdiction”. On revision by de¬ 
fendant. 

Held (i) One independent sovereign power 
is not the agent of another independent 
sovereign power as far as municipal courts 
are concerned unless specifically such a 
state of agency is for a particular purpose 
assumed apd the courts are given jurisdic¬ 
tion. Therefore the Government of India 
could not be sued in Indian Courts as an 
agent of the Pakistan Government; 

(Para 4) 

(ii) It is an accepted principle of private 
international law that in a case of this 
nature the ‘lex loci contractus’ will apply. 
Section 80, Indian Railways Act as now in 
force in India cannot apply beyond its own 
territories to a foreing state, namely Pakistan. 

It is possible that there may be a correspon- 
ing law with a corresponding section appli¬ 
cable in Pakistan, but such law again can¬ 
not apply beyond the limits of Pakistan and 
give a right to sue an independent sovereign 
power outside Pakistan because of a Pakis¬ 
tani law. Under the circumstances S. 80, 
Indian Railways Act or for the matter of 
that any corresponding Pakistani law, was 
of no help to the plaintifT; (Para 4) 

(iii) The ground that there may be some 
unknown arrangement was r.ot tenable since 
no such arrangement had been alleged in 
the plaint between the Union of India and 
Pakistan as regards mutual liability. The 
plaintiff not being a party to any 
such arrangement or contract be¬ 
tween the two sovereign powers, even if 
there was any such, could not take advan¬ 
tage of any contract to which he was not 
a party. His remedy, therefore, was either 
to sue the Union of India for the amount 
of money belonging to him actually held in 
their hands by the Union of India as re¬ 
presenting the East India Railway or to 
sue at Faridpore on his contract of carriage 
the Pakistan Government as representing 
the Eastern Bengal Railway for the breach 
of the contract entered into at Faridpore; 

(Para 4) 

(iv) The assumption of jurisdiction by 
the trial Court was therefore illegal. 

. (Para 5) 

Anno. Civil P. C. S. 20 N. 17, S. 115 N. 12; 
Railways Act (1890) S. 80 N. 1; Contract Act, S. 
2(d) N. 12. 

(b) Civil P. C. (1908), S. 115 — Scope — 
Decision of a part of a case is also a decision 
of a case within S. 115. Thus when the Munsif 
assumed jurisdiction where he had no such 
jurisdiction in law, clearly a revision would 
lie because that part of the order claiming 
“ample jurisdiction” was not subject to an 
appeal as such. (Para 3) 

Anno. Civil P. C., S. 115 N. 4, 7, 12. 

Bhabesh Narayan Bose, for Petitioner; So- 
mendra Chandra Bose, for Nani Bhushan Mu- 
kherjee, for Opposite Party. 

ORDER : This Rule was issued at the in¬ 
stance of the Union of India, as representing 
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the East Indian Railway Administration. Alter 
the division of British India into two indepen¬ 
dent territories, namely, the Union of India 
and Pakistan, the plaintiff, the opposite party 
in the present case, one Brajen Saha, entered 
into a contract of carriage with the Govern¬ 
ment of Pakistan, as representing the Eastern 
Bengal Railway, at Fandpore for carriage of 
some goods to Calcutta. It appears from the 
plaint that the goods were not delivered. It is 
now clear that the goods were seized by the 
Land Customs at the Indian Land Frontier and 
detained there as a result of which when the 
goods were released they were found in such 
a condition that they had to be sold. The 
Union of India, as pointed out by Mr. Bose 
never denied the liability to pay over the ac¬ 
tual sale proceeds held by them but the pre¬ 
sent suit is not for realisation of the same. 

(2) The plaintiff Brajen Saha brought the 
suit against the Union of India for non-deli¬ 
very of the goods and claimed damages. Ob¬ 
jection was taken by the Union cf India of 
the jurisdiction of the Court. The learned Mun- 
sif, 1st Court, of Sealdah decided that he had 

ample jurisdiction” to try this suit. Herce 
the revision petition to this Court. 

(3) It has been urged on behalf of the oppo¬ 

site party that no revision lies in the present 
case. I have been referred to a Full Bench 
decision of the Allahabad High Court ard a 
Lahore decision to the effect that when the 
whole case is not decided but only a particular 
issue thereof, it is not a decision of the ca«e 
and therefore S. 115, Civil P.C. will not anply. 
“J s unnecessary for me to go into the ques¬ 
tion whether those two decisions are correct 
L a 'h° r far as this Court is concerned. 

Court* ? • umf ? rm decision of all the 

. C T r ! hat decision of a part of a case is also 
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ground that there may be some unknown ar¬ 
rangement; r.o such (ground?) has been alleged 
in the plaint between the Union of India & Pak¬ 
istan as regards mutual liability. The short 
answer to this is that the plaintiff opposite 
party not being a party to any such arrange¬ 
ment or contract between the two sovereign 
powers, even if there is any such, cannot take 
advantage of any contract to which he is not 
a party. His remedy, therefore, was either to 
sue the Union of India for the amount of 
money belonging to him actually held in then- 
hands by the Union of India as representing 
the East Indian Railway or to sue at Farid- 
pore on his contract of carriage the Pakistan 
Government as representing the Eastern Ben¬ 
gal Railway for the breach of the contract 
entered into at Faridpore. 

(5) The result, therefore, is that it must be 
held that the learned Munsif had no jurisdic¬ 
tion to entertain the present suit and as the 
assumption of jurisdiction was illegal, the 
order of the learned Munsif must be set aside 
and the suit must be dismissed on the ground 
of absence of jurisdiction. 

p.® ™ s Rl l| e is > therefore, made absolute. 
Each party will pay his own costs throughout. 

B/H.GP. Rule made absolute. 
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HARRIES c. j. and banerjee j 

and' V - Shrira!an Mol,tl 
A. F. O. o. No. 117 of 1950, D/-28-11-1950. 

ca£«£!>• °* ,? R ° (2) - Sufficient 
EfTtcf. ™ amng ~ Unreasonable delay — 

..J * 1 ? 1 .*? sufficient cause is difficult and 

t0 atte mpt to define precisely 
It depends on the circumstances of evh 
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statement was filed on or Witten 

defendant dled Sestate °k M; 1945 ' The 
him surviving a widow ~' 12 ' 1949 - leaving 
sons, Sri Ratan and two 

and legal representatives. R and hls heirs 

informed of 1 the^death aru| ntiff ' S attorney was 
names of the heirs and wli n 20 ' 12 ' 194 9. the 
the deceased were f n,i 81 representatives of 
attorney. 0n , to . the PtointifPs 

wrote to the defendant p aintiff s attorney 
“written to his c lent for that he had 

1950. the plaintiff? at£ Pn «, f3rmation "- On 28-2- 

dant’s attorney ikini for in^ r ° te * t0 the defen- 

date of the death of the aboi »t the 

d «ly supplied, on 2 W-ioS en ?S nt - 3 at was 
attorney wrote to theolS f defendant ’s 
the suit had abated To/w f attorney that 
attorney replied: ’ T ° that the Plaintiff’s 
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The notice of motion of the application out ot 
which this appeal arises was taken out on 8-5- 
1950, and the application lor setting aside the 
abatement was moved before Bachawat J. on 
10-5-1950 when it was noted as made on that 
day. The application was heard on 23-5-1950 and 
was dismissed by his Lordship. No judgment was 
delivered. The petition in support of the notice 
o: motion is not verified by the petitioner himself 
but by one Janaki Nath Roy who is a clerk in 
the employ of the plaintiff’s attorney. The rele¬ 
vant paragraph in the petition is para 8 in 
which it is stated that the petitioner on that 
date, namely, the date when the petition was 
affirmed, was at Jaipur: he was informed of the 
death of the defendant on or about 22-12-1949 
and 

“ns your petitioner has been suffering from 
rheumatism the application for recording the 
death, the substitution of the defendants and 
the consequent amendment of the plaint as 
aforesaid could not be made within 90 days 
from the said 15-12-1949." 

This paragraph is verified upon information re¬ 
ceived from the plaintiff. When we asked Coun¬ 
sel for the plaintiff as to how that information 
was received lie said that a relation came from 
Jaipur and gave information, a story which is 
often said in Court, but which is never believ¬ 
ed unless there is corroborative evidence. In 
this case there is no such evidence. 


13 ) in the affidavit in reply the plaintiff sets 
out a medical certificate which runs as follows: 
“This is to certify that Setji Mehtab Chand 
Dnandia (plaintiff) is suffering from chronic 
rheumatoid anthrities of the knee-joints and 
that he is not fit to get about for the present 
(for about a month). He is advised complete 
rest and adequate treatment,” 

This certificate is not strictly admissible in evi¬ 
dence. The statement in the certificate has not 
been verified by anybody. But assuming that we 
take the certificate into consideration—what in¬ 
formation does it convey to Court? The mfor- 
mation conveyed is that the plaintiff was suner- 
ing from chronic rheumatoid anthrities. It does 
not say that he was unable to verify a petition. 
All that the certificate says is that he was no. 
fit to get about, which we understand means 
that he was not fit to walk about. But the plain- 
tiff's attorney had all the informations he re- 
nuired for a petition for substitution. He could 
make the petition ready and send it to Jaipur 
be verified by the petitioner, but that v.as not 
done. We cannot see how his illness could pre¬ 
vent the plaintiff from continuing the suit. 
After 90 davs. the Code of Civil Procedure says 
that the suit abates and O. 22 r. 9(-> gives the 
plaintiff an opportunity to make an application 
for netting aside the abatement: but the con¬ 
dition is that he must satisfy the Court that 
h» was prevented by any sufficient cause from 
continuing the suit. It is then and then only 
that the Court sets aside the abatement. What 
is sufficient cause is difficult and undesirable to 
attempt to define precisely. It depends on the 
circumstances of each case. But one thing is 
clear that though the Court does not apply too 
exacting a standard of diligence, if there is a 
delav which in the circumstances of the case 
the 'Court thinks unreasonable, the Court does 
not exercise the discretion conferred on it under 
O 22 r. 9 sub-r. (2). In this case in my view 
the plaintiff has not shown sufficient cause. In 
fact he has not shown any cause at all. He says 
that he was suffering from a chronic illness. 
That did not prevent him from continuing the 


suit. The delay therefore has not been explained 
at all ana we are disposed to take the view that 
the plaintiff has been dilatory in the conduct 
of the suit. The learned Judge has exercised a 
discretion in the matter and we think he has 
exercised his discretion rightly. 

(4) The appeal, therefore, is dismissed with 

costs. 

(5) HARRIES C. J.: I agree. 

C D.R.R. Appeal dismissed. 
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CHAKRAVARTTI AND S. R. DAS GUPTA JJ. 

Assam Bengal Cement Co., Ltd., Calcutta, 
Applicant v. Commissioner of Income-tax, 
West Bengal, Calcutta, Respondent. 

Income-tax Ref. No. 60 of 1950, D/- 7-6-51. 

(a) Income-tax Act (1922), S. 10 (2) (XV) 

— Capital expenditure. 

It is not necessary that some asset or 
advantage should actually be brought into 
existence. Expenditure is to be attributed 
to capital, if it is made with a view to 
acquiring some asset or advantage of 
enduring benefit; it is not further neces¬ 
sary that it should have that result. (1932) 

1 KB 124, Rel. on. (Para 12) 

Anno: Income-tax Act, S. 10 N. 13. 

(b) Income-tax Act (1922), S. 10 (2) (XV) 

— Revenue expenditure. 

Expenditure for the purposes of a 
business can only be capital or revenue 
expenditure and any expenditure that can¬ 
not be brought under the first category 
must necessarily fall under the second. 
One is practically the converse of the 
other. If a positive definition of business 
expenditure of a revenue character is re¬ 
quired, it may perhaps be said that it 
must belong to the operational expenses 
of the business, laid out either to meet 
a continuous business demand or to get rid 
of some particular trading liability or to 
meet the normal day to day occasions for 
outlay in carrying on the business, but 
always related to the working of the orga¬ 
nisation for producing profits and the pro¬ 
cess of production. (Para 15) 

Anno: Income-tax Act, S. 10 N. 13. 

(c) Income-tax Act (1922), S. 10 (2) (XV) 

— Capital expendiure — Expenditure to be 

made “once and for all” explained: Case law 
discussed. (Para 18) 

Anno: Income-tax Act, S. 10 N. 13. 

(d) Income-tax Act (1922), S. 10 (2) (XV) 

— Capita! expenditure or revenue expenditure. 

Where an expenditure was for maintain¬ 
ing the strength of the capital structure 
of the company, the organisation set up 
for the earning of profits and not an ex¬ 
penditure connected with the process by 
which the organisation operated to obtain 
regular returns for regular outlay, it was 
an expenditure for the benefit of the busi¬ 
ness as a whole and not an expenditure 
for meeting any of the wide variety of 
working needs which had to be met out 
of the returns of the trade. The benefit 
it conferred on the business was enduring 
and it was made under a provision which 
was made finally and once for all for the 
continuance of the benefit during the 
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period of the lease. Case law discussed. 

(Para 29) 

Anno: Income-tax Act, S. 10 N. 13. 

(e) Income-tax Act (1922), S. 10 (2) (XV) 
— Capital expenditure or revenue expenditure. 

Where before starting on its business 
venture and by way of setting the stage, 
as it were, for its business operations, a 
newly-formed company takes steps to en¬ 
sure for itself certain condi dons of secu¬ 
rity which will last throughout the life 
of the project or during a substantial part 
of it and undertakes to pay a consideration 
to the grantor of the security, the expen¬ 
diture on account of such consideration, 
although it may take the form of yearly 
or half-yearly payments, is in the nature 
of an initial outlay and the payments, 
having no connection with the carrying on 
of the business, cannot properly be debited 
against the revenue receipts. (Para 19) 
Anno: Income-tax Act, S. 10 N. 13. 

(f) Income-tax Act (1922), S. 10 (2) (XV) 

•— Capital expenditure or revenue expenditure 

— Competition cases. 

The competition cases fall broadly into 
three groups. There is a class where two 
or more rival traders came to an arrange¬ 
ment about the prices to be charged for 
their goods and thereby avoided competi¬ 
tive price-cutting or one put himself in 
such a position in respect of another that 
he could control the prices to be charged 
by both. There is another class where 
competition is avoided altogether by eli¬ 
mination of the competitor himself. 
There is also a third class where the main 
transaction is that managing or selling 
v agency is terminated by the principal on 
paying a certain sum to the agents but 
SV 8 a subsidiary term that the agents 
wou!d not set up business of the same 
c ° m P etltl on. Expenditure laid 
out in the first and third class of cases 

. Jinn T e *P endlture > while that in the 
second class is of a capital nature. 

Anno: Income-tax Act, S. 10 nT?” 23) 

InSSS “pt’ '° r COmPany; E - Mey8r > tor 

™?™ CES: Courtwise/Chronological/ Paras 

,p S A P p c p S8 1837 ' 5 ™ »* 17 „ 

<1 HI 1 

' -s| 

111 Hi 8 !--- I 

WSaax: i 


(1942) 24 Tax Cas 453: (111 LJKB 
497) 12, 13, 18, 27 

(1945) 27 Tax Cas 103: (1946) 

1 All ER 68 12, 21, 25, 27 

CHAKRAVARTTI, J.: The question involved 
in this Reference is whether in the computation 
of its taxable profits lor two successive account- 
ing years, the assessee company was entitled in 
each case to a deduction of two sums of Rs. 
5,000/- and Rs. 35,000/- which it had paid to its 
lessor in each of those years under certain special 
terms of the lease. The deduction was claime d 
under S. 10(2) (xv), Income-tax Act & the dispute 
is as to whether the payments were of the nature 
of a business or capital expenditure. 

(2) The facts are as follows. On 14-11-1938, the 
assessee company obtained from the Government 
of Assam a lease of certain limestone quarries, 
known as the Komorrah Quarries, which are 
situated in the Khasi and Jaintia Hills district 
and cover an area of 594.40 acres. The actual 
lessee under the deed of lease was the Eastern 
Corporation Limited, but we were informed that 
they were only the managing agents of the assessee 
company and had assigned the lease almost im¬ 
mediately to the latter under a oermissive clause 
contained in the deed itself. For all practical 
purpose therefore, the assessee company was the 
lessee. The lease is for 20 years, commencing 
on 1-11-2938 and ending on 31-10-1958, but there 
is a renewal clause mnder which the lessee may 
ask for a lease for a further term of 20 years 
and the Assam Government may grant such lease 
upon such conditions as they may deem fit to 
impose. 

The right conveyed to the lessee is the right 
to quarry limestone and to convert it into lime 
or cement & to dispose of the manufactured articles 
at its will and pleasure. The rent reserved is a half 
yearly rent certain of Rs. 3000/- for the.first 
two years and thereafter a half-yearly rent cer¬ 
tain of Rs. 6000/- which are in the nature of 
minimum royalties, payable in any event: but 

rnvnit pf £ th° mad '; f ° r the Payment of further 
royalties in the event of extraction of limestone 

!h.L XC ~ t ° a certain quantity, in addition to 
these rents and royalties, two further sums are 
payable under two special covenants, contained 

snnn / S ' 4 n anc L 5 of the deed - ° ne « a sum of Rs. 
Payable annually during the whole period 

hU h 1c e *w a 1 a fee " and the protec¬ 

tion is that in consideration of that payment 

the lessor undertakes not to grant aSyfcS? 

permit or prospecting licence regarding lima ! 

stone to any other party in respect of mother 

group of quarries, called the Dureasil area. with 

ft mk- a p iMIrr! 

"further protection fee- and the leior to ™ 

taktag °ln whole 6 rf? 

and Jaintia Hills district f the 101351 

termination 6 conditlons as to rebate and 

siSSH 

££ id°SS. e ° ta ,or the 

that the sum^^^cSSld^affliy 011 rejnSSd 
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"item of royalties as enumerated in the deed of 
lease" and accordingly, in tne computation of its 
business profits, they were liable to be ueducted 
under the provisions of S. 10i2) (xv; of the Act. 
The Income-tax Ofiicer aid not accept that view 
of the payments and he.d that tnough annual, 
they were payments for the acquisition of a ngnt 
or privilege rather than lor meeting working ex¬ 
penses and as such they were not revenue, but 
capital payments. The privilege, he held, was 
that no other manufacturers of cement could be 
brought within the orbit of the company s acti¬ 
vities. In accordance with that view, he disallow¬ 
ed the claim and his order was upheld both by 
the Appellate Assistant Commissioner and the 
Appellate Tribunal. The latter wrote an extremely 
cryptic order and expressed its finding in the 
form that the sums concerned were not "expen¬ 
diture wholly and exclusively spent for the pur¬ 
pose of carrying on the businc-ss.” 

(4) In due course, the company applied for a 
reference to this Court and being apparently in 
some doubt as to what the Tribunal had actually 
held framed a question in a comprehensive form 
so as to asx whether the payments had been 
rightly disallowed "as not being an expenditure 
wholly and exclusively spent for the purpose of 
the business or as being expenses of a capital 
nature". The apprehension, we were told, was 
that if the first ground was not included in the 
question, it might be said that apart from whe¬ 
ther the payments were capital or revenue pay¬ 
ments, the Tribunal had found that they were 
not expenditure laid out wholly and exclusively 
for the purposes of the business and the claim 
of deduction might be held to be concluded by 
that finding. The question actually referred by 
the Tribunal includes the first ground but omits 
an express reference to the second and is in the 
following terms: 

"Whether, in the circumstances of the case, the 
Tribunal was right in disallowing two payments 
of Rs. 5,000 and Rs. 35.000. known as protection 
fee, as not being an expenditure wholly and 
exclusively laid out for the purpose of the busi- 


ness.” 

(5) There can be little doubt as to what ques¬ 
tion, the Tribunal intended to refer, but it must 
be said that the question, as drawn up, is neither 
correctly framed, nor accurately worded. The 
only question ever raised in the case was whether 
the payments were capital payments or revenue 
expenditure; it was never disputed that they liaa 
been made for the purposes of, that is to say, in 
the interest and for the furtherance of. the busi¬ 
ness or that they had been made solely for that 
purpose. Yet, the question, as framed, would 
suggest that the latter is the only question in 
the case. Even before the Tribunal all that was 
contended was that the payments had been made 
in order to prevent competition in the trade and 
such payments constituted revenue expenditure. 

The Tribunal’s finding in repelling that conten¬ 
tion was that the sums had been spent wholly and 
exclusively “for the purpose of 'casing on the 
business”, which apparently meant that they had 
not been spent for the necessities of actual busi¬ 
ness operations, as distinguished from securing 
riehts and opportunities for conducting the busi¬ 
ness It was only another way of saying that 
the payments were capital payments. But be¬ 
cause the finding was so cryptically expressed, 
it was misunderstood by the company s advisers 
and as they thought the finding to be that the 
payments had not been made for the purposes of 
the business at all at least wholly and exclusively 
they presented to the Tribunal a question which 


embodied that assumption. As a result, the Tri¬ 
bunal itself appears to have become confused and. 
what it aid was merely to take some of the words 
of section 10 ( 2 ) (xv) and pat them in the nega¬ 
tive, without realising that by omitting the cru¬ 
cial words "not being in the nature of capital ex¬ 
penditure”, it was excluding the question which 
really arose out of its order and importing one 
which did not. 

(6 j It was agreed before us that the question 
should be re-cast so as to clarify its meaning. On 
behaif of the assessee, Mr. Mitra submitted that 
if the question was read as comprising the point 
as to whether the sums concerned had at all been 
spent for the purposes of the business, wholly, and. 
exclusively, he would welcome a decision on that 
point as well. It appeared to us, however, that 
the question could not properly be read as com¬ 
prising a point which had never been in issue and 
about which nothing had been found and no case 
stated and before us as well, it was admitted on. 
behalf of the Commissioner of Income-tax by Mr. 
Mever that it had never been questioned that the 
sums had been wholly spent for the purposes of 
the business in the broader sense. We accordingly 
re-framed the question in the following form to 
which the parties agreed: 

"Whether, in the circumstances of the case, the 

two sums of Rs. 5,000 and Rs. 35,000 paid under 

clauses 4 and 5 of the deed of 14-11-1938, were 

rightly disallowed as being expenditure of a capi¬ 
tal nature and so not allowable under section 

10 (2) (xv), Income-tax Act”. 

(7) Apart from the terms of the lease, there are 
no facts in the case, except that at the time 
the lease was taken, the company had just been 
formed. Of this we were informed from the Bar. 
The only finding of fact recorded by tne Tribunal, 
if it can be called a finding, is one of a negative 
character, viz., there were no materials to esta¬ 
blish that there was any competition at all or any 
likelihood of any competition. The character of 
the payments must, therefore, be ascertained from 
the terms of the deed itself, as has always been, 
done in similar cases. The lease shows that even 
in carrying on its day to day operations, the com¬ 
pany would have to work under severe supervision 
and control of the lessor, but apart from impos¬ 
ing such conditions which were perhaps more or 
less normal, the lessor Government placed the 
company under certain special restrictions. 

The lease, as has already been stated, commenc¬ 
ed on 1-1L-1938. By 31-12-1940. the company 
would have to erect in the Sylhet district a ce¬ 
ment factory, capable of an average output of 250 
tons of cement per day and in case it failed to do 
so the deposit of Rs. one Lakh made by it would 
be forfeited (Cls. 9 and 10). Without the permis¬ 
sion of the Deputy Commissioner, Khasi and* 
Jaintia Hills, it would have no right to sell any 
limestone to anybody, except to the Sylhet Lime 
Co. Ltd., but for sales even to that company of 
any quantity in excess of one lakh maunds per 
year, permission, would be required. Such permis¬ 
sion might be withheld by the Deputy Commis¬ 
sioner if in his opinion it would affect adversely 
the interests of other local limestone quarry- 
holders (Cl. 32). The lessor would have the right 
to cancel the lease at any time in case any of the 
conditions was broken (Cl. 38), but the lessee was 
given no right to terminate it. 

(8) Against the background of such conditions, 
cls. 4 and 5 of the lease, which are material for 
our purpose, may now be read. They run as foi- 

l °™The lessee shall pay to the lessor Rs. 5,000/- 

(Rupees five thousand) only annually during tne 
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period of the lease on November 15th starting 
from 15-11-1938 as a protection fee. In conside¬ 
ration of that protection lee the lessor under- 
♦ rtL'oc rent- tn flPnw anv nprsnn nr Cnmnsnu 
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in the group of quarries as described in Sch. 2 
and delineated in the p.an thereto annexed and 
therein coloured blue caned the Durgasil area 
without a condition in such lease, permit or pros¬ 
pecting licence that no limestone shall be used 
for the manufacture of cement. 

In the event of any quarry in the Durgasil 
area not being worked the lessor may allow the 
lessee to work such quarries under the terms and 
conditions of working in lorce lor this area. 

5. Besides the above protection fee the lessee 
shall pay to the lessor annually the sum of Rs. 
35,000/- (Rupees th.rty live thousand) only for 
five years starting from 15-11-1940 as a further 
protection fee so long as the totai amount of 
limestone quarried by the lessee in a vear does 
not exceed 22,00,000 maunds per year’ whether 
quarried in the area of this lease or elsewhere 
or obtained by purchase from other quarries in 
the Khasi and Jaintia Hills by the lessees. If, 
however in any year the total amount of lime¬ 
stone converted into cement at the lessee's Syl- 
het Factory exceed 22.00.000 maunds the lessee 
v/ill be entitled to an abatement at the rate of 
Rs. 20/- for every 1.000 maunds quarried in ex¬ 
cess of 22 00.000 maunds and the lessee shall pay 
the sum of Rs. 35,000 less the abatement calculat¬ 
ed on the basis hereinbefore mentioned. Lime¬ 
stone which is not converted into cement at the 
?«“«’? Factory in S.vlhet district will not en- 
title the lessee to any abatement in the protec- 
tion fee. The lessor in consideration of the 
said payment undertakes not to allow anv rer- 
P* Company any lease permit or prospecting 
licence for limestone in the whole of Khasi and 
Jaintia Hills district without a condi ion in sSch 
ease permit or prospecting licence that no C 
stone extracted shall be used directly or indi¬ 
rectly for the manufacture of cement The 

m?n°t r Sr ft cmpowered terminate this agree! 
ment for the payment of a protection fee 

any time after it has rim for 5 years bv zivi™ 

SHpSi 

the currency of the lease ex- 
cept with the consent of the lessor. ° 


within any two calendar years”, unless such c-zszat.- 
tion is caused by upheavals of nature or other cir¬ 
cumstances beyond the control oi the cornea*...*. 
In case of deiauit in either respect, the lessor 

llr) Ve thp T A fiji'minoto tiiu 'irr \i - .w. 


jcaia. aiio pruwsion, wnicn nas reierecrc* 
to the period oi the currency oi the agreenurr;;. 
is intelligible, but it is not easy to see what t&i* 
last sentence contained in cl. 5 itself means. 
sentence slates that the lessor shall have the ngb’: 
"to terminate tins agreement lor the p.iymen* <ur 
a pro'ection fee after it has run for five yesssr 
but the lessee shall have no right to temiiiLa^ 
during tlie currency of the lease, except with ithv? 
consent of the lessor. If tins sentence refers fco 
tne agreement contained in cL 5 as by all 
tions it does, it appears to be meaningless, for £he 
agreement itself is limited to five vears. Neftiser 
party could enlighten us as to the meaning or * 2 ir° 
sentence and although we asked them to prwtac* 
either the original deed or an authentic co prS, 
that we might see if there was any error or oW*. 
sion in the Paper Book none was produced, 

TtuI T ' n ? 1 muCh concerne ^ with the 
pf e J sentence * for the payments vr» bar* 
to consider were made within five vears arc: ; 4 

ca “ ,hat “»had 

(11» Tiie question before us is whether in- 

oaid U u t?i the two Protection fees, agreed t* it 
paid m the circumstances I have explained 

Pa ' d C1S ' / and 5 01 the deed for LV^ 
Ilts tllere mentioned, were capital payments .Ar 
payments in the nature of revenue 
Tne question arises because under section 
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Protection secured by the clause 
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tion fee" provided f?in claused 'ic fU t rther protec ‘ 
after two years and conftaue for fil 1 commence 
protection secured by that » ye ^ rs ' The 

whole of the Khasi and JaintS thc 
provides for a rebate to case at venT^ dmise 
Pany quarries limestone in ' 0SL2 ; tbe com * 
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He then proceeded to formulate a proposition 
his own which has since become the root autho- 
on the subject. “When”, he said, 
expenditure is made, not only once and for 
aJJL, but with a view to bringing into existence 
an asset or an advantage for the enduring 

benefit of a trade. there is very 

cgood.reason (in the absence of special circum- 
~stances leading to an opposite conclusion) for 
n-e^ting such an expend.iure as properly at¬ 
tributable not to revenue but to capital". 

TBo-e. certain extent this proposition was founded 
on what Scrutton L. J. had said in the same case 
Court of Appeal and it had been anticipa¬ 
ted by Rowlatt J ui —'Ounsworth v. Vickers Ltd.*, 
•(m&) 3 KB 267 : 6 Tax Cas 671. But it was the 
: first lull statement of the whole principle and it 
has since served as the basic text of the rule, 
subsidiary propositions being added from time 
’to time by way of explanation or commentary. 
Thus, with reference to "enduring benefit”, Row- 
iaU J. said in the case of — ‘Anglo-Persian Oil 
:Qcl -7. Dale*, (1932) 1 KB 124: 16 Tax Cas 253 
tfcat the benefit must endure in the way that 
Sixed capital endures and not in the sense that 
See a good number of years, it relieves the busi- 
xkss of a revenue payment. 

This interpretation of "enduring benefit” has 
t?een universally accepted and approving of it in 
the same case in the Court of Appeal, Romer, 
lx J. said .that the benefit secured to the busi¬ 
ness must be a capital benefit. "Enduring”, how- 
it was explained by du Parcq, L.J. in the 
£ 06 ? of —‘'Henriksen v. Grafton Hotel Ltd.', (1942) 
34 Tax Cas 453 does not mean “ everlasting”, 
bmt only means that the benefit must be of 
sufficient durability to justify its being treated as 
sl 'capital asset. The asset need not be anything 
tangible (Per Lawrence J. in — ‘Collins v. Adam¬ 
son k Co*, <1938> 1 KB 477:21 Tax Cas 400, nor 
.capable of being shown at a value in the balance 
(per Lord Greene M. R. in — ‘Associated 
!?wUand Cement Manufacturers Ltd. v. Kerr’, 
OS4fc>) 21 Tax Cas 103: (1946) 1 All ER 63 but may 
jfTen be of a negative character (per Romer L. J. 
in — 'Anglo Persian Oil Co. v. Dale*. (1932) 16 
Tax Cas 253.) Again, it is not. necessary that some 
asset or advantage should actually be brought 
isxijo existence. Expenditure is to be attributed 
capital, if it is made with a view to acquiring 
jazme asset or advantage of enduring benefit, it 
rs not further necessary that it should have that 
.result (Per Romer L. J. ‘ibid’). 

<J3) So much about the intention and effect 
xl the expenditure. What must be its form? In 
language of the proposition of Viscount Cave, 
must be made "once and for all". That does 
.mean that the payment must always be in 
me lump-sum. If the consideration be of the 
ruilcire of premium or purchase-price and thus 
u capital consideration, it may be paid in instal¬ 
lments and the false appearance of periodicity 
-wDI not make it any the less a payment once and 
Tor all. The test is whether it is an expenditure 
made to meet a continuous business demand or 
in other words a recurrent expenditure to meet a 
^current business need arising in the course or 
p roce s s of profit-making or an expenditure which 
disposes of, by one stroke as it were, a capital 
or acquires once and for all a capital reauire- 
■znent err advantage. If it be ar expenditure of the 
jsxttr kind, the manner 1r. r/hlch the actual 
payment is made, whether it is made at one time 
<a* distributively. is immaterial (Per Lord Greene, 
H. in—‘Henriksen v. Grafton Hotel Ltd', (1942) 
3*1 Tax Cas 453). 


A. LB. 

(14» Taken literally, the test laid down bv 
Viscount Cave would seem to apply both to case^ 
where the expenditure is made at the inception of 
a business and those where it is made when the 
business is running, but it is more suited to the 
latter type of cases and has generally been, applied 
m relation to them. As regards expenditure laid 
out or undertaken at the initiation of a business 
a test has been laid down in another form, a 
terse statement of it is-to be found in the well- 
known words of Bowen L. J. i n the case of — 
•City of London Contract Corporation Ltd v 
Styles’, (1887) 2 Tax Cas 239 

"You do not use it ‘for the purpose of' your 
concern, which means for the purpose of carry¬ 
ing on your concern, but you use it to acquire 
the concern”. 

In other words, if the expenditure is not for 
meeting the working expenses of a business after 
it has been started, but is for the acquisition of 
the initial assets or advantages on the basis 
of which the business is to be launched, it is a 
capital expenditure. A comparatively modem re¬ 
statement of the principle occurs in the judgment 
of the Privy Council in the case of —‘Tata Hydro- 
Electric Agencies Ltd. v. Commissioner of Income- 
tax Bombay Presidency and Aden.*, 64 Ind App 
215:1937-5 ITR 202 (PC) where certain payments 
were held to be capital payments in the view 
that the obligation to make them had been under¬ 
taken by the company 

"in consideration of their acquisition of the right 
and opportunity to make profits, that is, of the 
right to conduct the business and not for the 
purpose of producing profits in the conduct of 
the business.” 

(15) Unlike capital expenditure, revenue expen¬ 
diture has not been the subject of judicial defi¬ 
nition in a crystallised form. But the definition 
of capital expenditure itself suggests what revenue 
expenditure is. Expenditure for the purposes of 
a business can only be capital or revenue expen¬ 
diture and any expenditure that cannot be 
brought under the first category must neces¬ 
sarily fall under the second. One is practi¬ 
cally the converse of the other. If a po¬ 
sitive definition of business expenditure of 
a revenue character is required, it may perhaps 
be said that it must belong to the operational 
expenses of the business, laid out either to meet 
a continuous business demand or to get rid of 
some particular trading liability or to meet the 
normal day to day occasions for outlay in carry¬ 
ing on the business, but always related to the 
working of the organisation for producing profits 
and the process of production. 

(16) I may add. however, w’hat indeed is obvious/ 
that as the forms in which money may come to be 
expended for the purposes of business are of an 
infinite variety it is impossible to devise a test 
for capital or revenue expenditure which will be 
aoplicable in all its details to all cases. Pollock. 
M. R., who had himself dealt with —‘Atherton's 
case'. (1926) A. C. 205: 10 Tax Cas 155, in the 
Court of Appeal, did not apparently find the test 
formulated by Viscount Cave to be satisfactory 
and in the subseouent case of the —'Anglo-Persian 
Oil Co. Ltd.', (1932) 1 KB 124. suggested another. 
He repeated his preference for his own test in 
—‘Golden Horse Shoe (New) Ltd. v. Thursgood'. 
(1934) 18 Tax Cas 230. The same test was referred 
to bv Lord Haldane in —‘Smith & Son v. Moore’, 
(1921) A. C. 13: 12 Ta* Cas 266, apoarently with 
approval, but did not find favour with Lord Mac¬ 
millan in —‘Van den Berghs Ltd. v. Clark’, (1935) 
A. C. 431: 19 Tax Cas 390. I need not, however, 
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discuss ether tests. The present case was argued 
by reference to the test of Viscount Cave and 
for the .problem in this case at least, that 
test supplies a satisfactory solution. 

(17) What is the expenditure which the assessce 
company is seeking to deduct in computing its 
assessable profits and gains? In order to under¬ 
stand its true character, we must go back to the 
time when the obligation to make the expenditure 
was undertaken, the surrounding circumstances 
existing at the time and the benefit which the 
expenditure was expected to secure. Leaving 
aside for the time being the question as to whe¬ 
ther it was an expenditure made 'once and for 
all', the first enquiry under Viscount Cave’s test 
is, with what view was the expenditure under¬ 
taken? At the time the lease was obtained the 
company had Just been formed. It was intending to 
commence business as miners of limestone and 
manufacturers of cement and to that end was 
taking a long term lease of certain limestone 
quarries. The lease was being granted under 
terms and conditions of great stringency, both as 
to the actual operations of the business and as 
to the sale of its products. 

The lessor had other limestone quarries in the 
neighbourhood which were potential sites for simi¬ 
lar industries that might be set up by other parties 
and which exposed the infant company to the 
risk ° f serious competition. In these circum¬ 
stances. the company undertook to make two nav- 

to Cn iS l n., 1 f tS tL° SSOr i n uu rder t0 buy up his 0 P tio n 
nart?s forSh?™" 6lghbounng Quarries to other 
Py*:??. f0 5 the manufacture of cement. There can 
be little doubt that the company undertook that 
expenditure, not with a view to meeting any cx- 
pem*s of carrying on the business, but with a 
view to securing conditions of security in which 
its business might be carried on. That such con¬ 
ditions woud be an advantage tn thl i n 
cannot possibly be disputed g he C ° mpany ‘ 

the^b^t 6 h!? 10 the second enquiry under 

z 
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to withdraw it in default 016 lcssor 

The advantage thus was Jin^i ar ? nua] Payment, 
durability. Was going to be of sufficient 


expression of Lawrence J.. ‘'sterilising” the r“igh- 
bouring quarries as potential resources of possihto 
competitors; it was eliminating chances of rivalry 
and securing for the company a monopoly for Zter 
whole district; it was adding to the value o? 
company’s own capital assets, the Komorrah qua¬ 
rries, by acquiring for them a privileged stems. 
and enlarging their profit-yielding capacity; ana*, 
it was, in the words of Lord Macmillan in —-fch.v 
Van den Bcrghs Ltd case*, (1935) li) Tax Cas 
strengthening the "permanent structure" of the- 
company's business orgamsation. Benefits of this:- 
nature are undoubtedly capital benefits and slued- 
they were, under the terms of the deed, to he ct caa 
enduring character, an expenditure made wifk. 
a v*ew to acquiring an advantage from which seek 
benefits would flow, was under Viscount Cave's tea*,, 
a capital expenditure. So it was under thA tset 
laid down by the Judicial Committee in tho csss 
of Tata Hydro-Electric Agencies Ltd.*, 64 Ind. Aj%v 
215 (P.C.), for, it was an expenditure for the acaui- 
sition of some rights and opportunities foe ab¬ 
ducting the business. 

(18> But granting that the expenditure secure 
an advantage of enduring benefit to the busLoaa;. 
was it an expenditure made "once and for aHT?? 
It was to be annual payment of equal sums ainf 
we are concerned in the present case with 
payments for two years. If there be any difficult*: 
in the case at all, it lies in this point. But in nrr 
view, there is really no difficulty. 'That the eipea. 
aituie should be one made once and for alL do®/ 
not mean that it must be made in a single sumJ 
?™L at one time * . II * well-settled that a meat 


. * .. iina u masxs/ 

or of revenue payments may be compressed isfeiii 
a single sum. It is true that where the con«idEr*J 
at a si ngle sum and then its pa?S Sj 
oVff”. ts 15 arranged for - the case Sfe- 
as ’ are ,na m °nopoly value cases. srafc 
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has been accorded and purchased for the 
period; the expenditure therefor is not 
c^rapabie, but has been undertaken once and for 
and the parents, though yearly, are not 
aanasi payments in the sense in which rent is 
aa annual payment. That regular periodical 
rt-Kymcnts which are not instalments of a total 
t^nsideratjon fixed at a named sum. can yet be 
payments, is well illustrated by the case 
Tala Hydro-Electric Agencies Ltd.*, 64 Ind 
215 (PC. There an agency for a term had 
^ purchased from the holders for a consi- 
tfiesation which included certain percentages of 
commission that would be received from the 
^Tdrxicals in the course of the agency and the 
sssxttfiical payments of such percentages by the 
SMirliaser were held to be capital payments which 
toe was not entitled to deduct in computing his 
Salable profits. 

r Apart from any authority or test, it appears 
flS® pc on a plain view of the facts that where, 
as nexe, before starting on its business venture 
by way of setting the stage, as it were, for 
business operations, a newly-formed company 
iTstezz steps to ensure for itself certain condi- 
of security which will last throughout the 
of the project or during a substantial part of 
ri ^nd undertakes to pay a consideration to the 
-EEuator of the security, the expenditure on ac- 
'tjxuzL of such consideration, although it may take 
rpc form of yearly or half-yearly payments, is in 
nature of an initial outlay and the payments, 
tosjring no connection w’ith the carrying on of the 
<3*Kiiiess, cannot properly be debited against the 
avenue receipts. 

VZJ) On behalf of the assessee company, it was 
^an&mded by Mr. Mitra that the payments were 
iJteras of revenue expenditure, because the object 
wffii which they were made and the result which 
3bsy produced was that by them competition was 
'JTCjfcd and the company was enabled to obtain 
^manemtive prices for its goods. They were not 
3**ym£Dts once and for all, but periodical pay- 
•TOuts made year to year in order to obtain for 
*sx£i year a chance of making higher profits in 
tosi. year. They were thus directed at augmenta¬ 
tion of profits and were revenue expenditure. 
TRxj could not be regarded as capital expendi¬ 
ture. because by them or by the undertaking to 
•aaic them, no capital asset or advantage, nor 
Mftyifcnng in the nature of goodwill had been 
Mjoired. 

Tin lease in fact contained three agreements, 

Ifce first of which, contained in els. 1, 2 and 3, 
7*ase proper was obtained and the right to 
Tarry on the business of manufacturing cement 
Mayoral for the consideration of royalties. Then 
Step were two further agreements, contained 
wi ds. 4 and 5, by each of which freedom from 
ixanpetition w T as secured in return for an annual 
^Lyihsnt. The bearing of these agreements was 
la profit-making. They brought no capital asset 
3s£© existence, which could be seen from the fact 
in no form could the advantage secured by 
Own be shown as a part of business capital in 
5b- company's accounts. The payments were not 
<Espdial payments, because it was not that a liabi- 
'Jfcy for Rs. 1,00.000 in one case and for Rs. 

in the other was undertaken and that 
ta*- annual payments were instalments of such 
sums. In particular, the payment under cl. 
S was clearly a revenue payment, because it was 
v&r/zi ;t to a rebate which, in turn, was depen- 
itaf* cm production. 

4ZJl> In my opinion, these contentions are not 
•fcixrect, I have already given my reasons for 
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holding that the payments are no part of the 
operational expenses of the business and in no 
way connected with the process of profit-making 
but they are the price of the restrictive covenant 
by which the lessor bound himself not to allow 
the neighbouring quarries to be turned into seats 
of competing concerns and the obligation to make 
them was undertaken at the inception 
tor the business for the purpose of securing for 
it the advantage of stable conditions under which 
its operations might be carried on. That advan¬ 
tage 3 not an annual advantage, granted on 
annual payments, for. the deed does not indicate 
that the protection is to be for one year at a time 
under either of the two clauses, ‘but indicates 
the contrary. That the advantage is not capable of 
being shown in the accounts at a money value 
on the side of capital, is immaterial, as was ex¬ 
plained by Lawrence J. in — 'Collins v. Adamson 
& Co.*. (1938) 1 K. B. 477:21 Tax Cas 400 and 
Lord Greene M. R. in — ‘Associated Portland 
Cement Manufacturers Ltd. v. Kerr’, (1945) 27 
Tax Cas 103. 

It is true that in — ‘Atherton's case*. (1926) 10 
Tax Cas 155, Lords Carson and Blanesburgh who 
were the dissenting Judges, asked by what assets 
the advantage would be represented in the event 
of winding up of the company, but that has 
never been regarded as a true test of an advan¬ 
tage being a capital asset or the payment for it 
being a capital nature. The advantage may 
be inpaipable. intangible or incalculable and yet 
be a capital asset. The argument that the pay¬ 
ments in the present case were aimed at earn¬ 
ing higher profits, is pointless, fo-. the object 
of all business outlay, whether capita or revenue, 
is production of profits. Nor can it be said 
that, in any event, the payment under clause 5 
must be held to be revenue expenditure, because, 
in regard to it, a rebate is to be allowed in case. 
the production exceeds a certain quantity. That 
provision relates only to the measure of the pay¬ 
ment and has nothing to do with its character. 
The payment being agreed to for other purposes 
and its amount being otherwise fixed, the fact 
that a variation is provided for and the measure 
of the variation is fixed by reference to the fi¬ 
gure of production, does not make it a cost of 
carrying on the business. 

(22) Mr. Mitra took us practically through the 
whole range of cases on the subject and very 
fairly, drew our attention not only to cases In 
his favour, but also to some that might be cited 
against him. The cases are merely illustrations 
of various kinds of expenditure which were held 
to be of either a capital or a revenue character 
and unless a case be found of which the facts ^ 
are identical, a study of other cases can hardly . 
furnish any real guidance. I shall not there¬ 
fore make any attempt to examine all the cases, 
but as the chief point of Mr. Mitra was that ex¬ 
penditure laid out to avoid trading competition 
was revenue expenditure. I shall deal briefly only ( 
with tbo^e cases where avoidance of competition 4 
was the direct or indirect object of the payment. 

(23) Before taking up the cases, I might make 
one general observation. It seems to me that 
the competition cases, if I may so call them, fall 
broadly into three groups. There is a class 
where two or more rival traders came to an 
arrangement about the prices to be charged for 
their gords and thereby avoided competitive 
price-cutting or one put himself In such a posi¬ 
tion in respect of another that he could control 
the prices to be charged by both. There is 
another class where competition was avoided al¬ 
together by elimination of the competitor himself. 
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There is also a third class where the main trans¬ 
action was that a managing or selling agency was 

1 terminated by the principal on paying a certain 
‘sum to the agents but there was a subsidiary 
,'^rm that the agents would not set up business of 
: the same kind in competition. Expenditure laid 
out in the first and third class of cases has been 
held to be revenue expend.ture, while that in 
the second class has been held to be of a capital 
nature. The cases relied on by Mr. Mitra be¬ 
long to the first and third classes except two 
cases of this Court which will require special con¬ 
sideration. 

(24) The first case relied on by Mr. Mitra was 
— 'Guest, Keen & Nettlefields Ltd. v. Fowler', 
(1910i 1 K. B. 713: 5 Tax Cas. 511. There, a 
number of steel hoop manulacturers formed an 
.association & agreed between themselves to adhere 
to fixed prices for their goeds and in considera¬ 
tion of that agreement by which fixed prices 
were assured and competitive price-cutting avoid¬ 
ed. a pool system was introduced by which each 
member was allotted a fixed proportion of the tota¬ 
lity of the orders received, with the condition that, 
if any member invoiced more than his proportion 
• of the orders, he would have to pay to the Asso¬ 
ciation a certain sum per ton of the excess in¬ 
voiced and such sums received by the Associa¬ 
tion would be distributed among members who 
would have invoiced in less than their propor¬ 
tions. The expenditure which fell to be consi¬ 
dered in the case was the amount which a parti¬ 
cular member had paid to the Association in a 
•certain year under this arrangement. 

Very similar was the case of — ‘Gulabsingh 
& Sons v. Commissioner of Income-tax, Lahore’, 
1946 14 I. T. R. 66 (Lah), also relied on by Mr. 
Mitra where the owners of three rival concerns 
in the printing and publishing trade entered into 
an arrangement by which they agreed to quote 
uniform rates in the tenders submitted b? them 
lor Government orders and in consideration of 
that agreement each (see the judgment, though 
the head-note mentions the assessee only) under- 
took to pay the others a certain share of the 
estimated profits from such Government orders 
secur J ed and executed by him, the 
I* 1 ."? ® ade b y deducting certain agreed 
fhff th * tendered cost. The expenditure 
that fell to be considered in this case was the 

Vh. ln a certaln ycar hy one of ‘he 

the agreement, it is clear that these 
were cases where, in the course of carrying on 

2 nroflESX? busin “ ses and ‘he actualprocess 

Certain rivaJ ‘raders in the 
same line of business came to an arrangement 

•Dri t ^ e inri n th and ai ?9 ther a s ‘o the regulation of 
prices mid the consideration which each paid for 

Z forbearance of the others from under-bidd¬ 
ing or unaer-selling was directly related to the 

Zlv Mrt tfh 11 ° f the buslness and was pro¬ 
perly held to be revenue expenditure. P 

As Bray J. said in the first case the arrange- 

Zt- was -n* art 0f th u business P art Ot the 
; rade •, These cases bear no analogy to the 

case before us and are of no assistance to the as- 

ctTlZZZn M Mr ‘ Mltra also ^lled on the 
® a “ 7_ Joh « Moore v. Stewarts & Lloyds Ltd' 
(1915) 6 Tax Cas 501. That was a case where 

oth C e 0 rT I }L entCred , I lnt0 an ^eemtnt with an¬ 
other in the same line of business and in return 

2 f the StteT^o b 8 ? ma v G half yearly Payments 
ita nrnf^c 1 ® ake up the deficiency In 
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Board of Directors. The paWnte 7ade by tS 


first company were obviously the expenses of a 
working arrangement between the two companies 
and so an administrative expense, as Lord M’ 
Laren pointed out. But it was also held, though 
nothing about competition was mentioned in the 
agreement, that the effect of the arrangement 
would be that the two companies would co-ope¬ 
rate instead of competing and that it was obvi¬ 
ously intended to prevent the cutting down of 
prices by competition. 

On that basis, the case is of the same type as 
the other two. already discussed, and a payment 
made in the course of carrying on the businesses 
to a rival trader, as the consideration for an 
arrangement with him which would help in keep- 
ins: up prices, was clearly a revenue expenditure, 
?.s was he'd Mr. Mitra next referred to two cases 
of termination of agency, the well-known case 
of — 'Ang.o Persian Oil Co. Ltd. v. Dale', (1932) 
16 Tax Cas 253, a case of managing agency and 

— ‘In re Imperial Chemical Industries (India) 
Ltd’, 62 Cal 87 a case of 'del credere’ agents. 
These cases, so far as payments were made in 
them to the outgoing agents for loss of service 
and consequent loss of commission, have no bear¬ 
ing whatever on the present case and I need not 
refer to the grounds on which they were held 
to be items of working expenses and so of reve¬ 
nue expenditure. In each case however, there 
was an undertaking given by the outgoing agents 
not to engage in similar business on their own 
account in the old zones of their agencies, but 
this term was not given any consideration in 
cither of the cases except that in the case of 

— ‘Anglo Persian Oil Co., Ltd.’, one of the Judges 
in the Court of Appeal. Lawrence L. J. mention¬ 
ed it and observed that it did not alter the cha¬ 
racter of the payment which was otherwise a 
payment for the cancellation of a service agree¬ 
ment in order to effect a saving in the working 
expenses of the employer. 

These two cases, therefore, have no relevancy 
to the case before us. Nor is the case of 
'Jagat Bus Service, Saharanpur v. Commissioner of 
Income-tax U. P. and Ajmere-Merwara Lucknow’, 
(1950) 18 I. T. R. 13 (All.) of any assistance. 
There a firm obtained a monopoly of the right of 
plying motor vehicles on hire on a certain road 
for a period of five years on condition of paying 
a certain fixed sum every year, but a rebate was 
allowable in case the roads remained impassable 
for a certain number of days. The expenditure 
which fell to be considered was the payment made 
in a particular year of the annual sum, less re¬ 
bate, and it was held to be of the nature of re¬ 
venue expenditure. A payment of that kind is 
very different from the payment we have to con¬ 
sider because there was no fee or rent apart from 
the annual payment and the payment thus com¬ 
prised not only the monopoly value but also the 
fee for the use of the road and was thus, in 
part at least, an expenditure for the actual 
carrying on of the business. As the Court point¬ 
ed out, without making the payment the busi¬ 
ness could not have been carried on at all. 

In the present case, apart from other distinc-. 
tions, the payments were in no way necessary for 
the carrying on of the company’s operation on the 
Komonah quarries, but were made for the acqui¬ 
sition of certain supplementary advantages in 
respect of certain other quarries of the lessor, I 
hat “ toe payment in the Allahabad 

if r * f hC « nght 4 of on the busi¬ 

ness the decision is not correct. 

}° - deal ^to two recent decl- 
sions of this Court which I have reserved for se¬ 
parate consideration. The first is the case of 
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— 'Commissioner oi Income-tax, Calcutta v. Pig- 
got, Chapman & Co’, 1949-17 I. T. R. 317 (Cal) 
where a firm of exchange-brokers purchased the 
goodwill of another similar firm, together with 
its seats on the Calcutta Exchange Brokers' Asso¬ 
ciation, for which the consideration was a sum 
certain. But by the same deed, a partner of the 
transferor firm also agreed not to work in fu¬ 
ture at any time as an exchange broker or com¬ 
pete with the transferee firm and the considera¬ 
tion for that agreement was an annuity of a 
gradually diminisning amount, payable to the con¬ 
tracting partner for life and after his death to 
his wife, but subject to the condition that the 
annuity would be payable only so long as the 
brokerage received by the transferee from Ralli 
Brothers and two other firms was not less than 
double the amount of annuity payable in a year 
and would altogether cease if Ralli Brothers dis¬ 
continued business. It was held by Das and 
Mookerjee JJ. that the payment of the annuity 
was a revenue expenditure. With great respect, 
I confess the reasoning of the decision is not at 
all clear to me, because after referring to a large 
number of Indian and English cases and particu¬ 
larly to — 'Collins v. Joseph Adamson L Co.’, 
(1938) 1 K. B. 477:21 Tax Cas 400 and — 'Asso¬ 
ciated Portland Cement Manufacturers Ltd. v. 
Kerr', (1945) 2 All E. R. 535 the learned Judges 
distinguish them and place their own decision on 
the sole ground that the payment of the annuity 
was contingent upon the receipt of brokerage 
from Ralli Brothers. 


A. I. R. 


What tlie last circumstance had to do with the 
payment, as made by the transferee firm, being 
of a capital or revenue nature is not easy to see. 
But, in any event, even if the decision be right, 
I feel in no way embarrassed by it in deciding 
the present case, where the payment is not lu 
a person, previously engaged in the same line of 
business, in consideration of his withdrawing 
therefrom. I may add that the learned Judges 
appear to have had before them only the decision 
of the High Court in — ‘the Associated Portland 
Cement Manufacturers' case', and not also the de¬ 
cision of the Court of Appeal, reported in (1946) 1 
All E. R. 63:27 Tax Cas 103. 


(26) The other decision is that in —'Commis¬ 
sioner of Income-tax, West Bengal v. Lalioty 
Brothers Ltd.’, (1951) 19 ITR 425 (Cal). The facts 
of that case are not at all clear, for, although 
it is stated that a joint family transferred a 
kerosene agency business to the assessee com¬ 
pany for a certain consideration and then 
undertook not to compete with the company 
for a further consideration, it appears from cl. 
5 of the agreement, reproduced in the judg¬ 
ment, that one of the reasons for which the 
joint family was forbearing to compete was that 
it would be benefited by the agreement "by way of 
more efficient management, lesser establishment 
charges and better rate of profits". How these 
could be any concern of the joint family when 
it was surrendering the agency and withdrawing 
from business, is not clear. However that may 
be* the payment of the consideration to the 
Joint family for not competing, which was an 
annual sum, was held to be revenue expenditure. 
Banerjee J., who delivered the judgment of the 
Court, the learned Chief Justice concurring, 
observed that the payment was made to keep 
a competitor out of the area where the 
assessee was carrying on its business and the 
case was plain. It is difficult to believe that 
their Lordships intended to lay down any 
general proposition and dissent from a long line 
of cases of very high authority where similar 


payments had been held to be capital expen¬ 
diture. But again, the payment being of a kinc 
different from that in the present case the 
decision does not create a difficulty so far as the 
present case is concerned. 


(27) As regards the cases which support the* 
view I have taken of the payments in the 
present case, I shall only make brief references 
to them. No case is exactly in point, but a case 
which comes 1 very near is the case of — 'Collins 
v. Joseph Adamson & Co.', (1938) 1 -KB 477: 21 
Tax Cas 400. There, a number * of firms and 
companies, carrying on business as boiler-makers 
had formed a trade association in order to main¬ 
tain prices by a pooimg scheme and when one 
of the members, a company, began to make 
preparations to sell its business to a hostile non¬ 
member, the association purchased the business 
for a certain sum and closed it down and for 
another sum, obtained from the owner of the 
land on which the business had been carried 
on, an agreement not to use it or allow it to 
be used, for boiler-making for twenty years. The 
sums were payable in annual instalments and 
each member of the association had to pay a 
share. 

A question having arisen in the case of one 
of the members, a firm, as to whether its share 
of the annual payment was an allowable deduc¬ 
tion in computing its profits for tax purposes, 
Lawrence J. decided that it was not He held 
that the payments created for the members o! 
the association advantages of an enduring nature 
in that the result in one case was the removal 
or prevention of an unfriendly competitor and in 
the other case it was that the land which was 
a potential site for a competing concern, was 
sterilised for purposes of boiler-making for a pe¬ 
riod of twenty years. The payments in the pre¬ 
sent case also prevented the emergence of com¬ 
petitors in the other quarries of the district and 
sterilised them for purposes of cement making- 
for a period of twenty years, at least some oi 
the quarries for that period and some for five 
years. The case of —'Associated Portland Cement 
Manufacturers Ltd. v. Kerr', (1945) 27 Tax Ca* 
103, has already been referred to. There, large 
sums were paid to two retiring directors of a 
company in consideration of their agreeing no: 
to carry on or be concerned in the manufacture 
or the selling of cement — the business of the 
company in any part of the world without the 
company’s consent and the payments were held 
to be capital expenditure. "It seems to me" 
observed Lord Greene M. R. 

"that the effect of buying off potential compe¬ 
titors must of its very nature affect the com¬ 
pany’s goodwill. If all potential competitors 
could be bought off, the goodwill of the business 
would obviously be very greatly benefited". 

In the present case also, all the potential com¬ 
petitors were bought off, though indirectly anc 
although there was no existing goodwill, founda¬ 
tions of a goodwill were laid. Some assistance 
can also be drawn from the cases of monopoly 
value. The elfect of the licensing laws of Eng¬ 
land is to grant to the licensee of a hotel what, 
for practical purposes & in respect of a particular 
area, is a monopoly & the monopoly value is the 
price or fee paid for this privilege which, when the 
license is for a number of years, is paid in annua ; 
instalments. In —'Kneeshaw v. Abertotli', (1940) * 
K.B. 295: 23 Tax Cas 462, and —'Henricksen v. 
Grafton Hotel Ltd.’, (1942) 24 Tax Cas 453, pay¬ 
ments of monopoly value were held to be capita- 
expenditure. Indian cases to which reference 
may be made are —'Commissioner of Income-tax 
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Madras v. Chengalvoroya Mudaliar’, (1934) 2 ITR 
295 (Mad), and —'Cbengalvoroya Cbettiar v. 
Commissioner ol' Income-tax, Madras', (1937) 5 
ITR 70 (Mad) (S.Bj — cases ol an exclusive 
privilege of excavating lime shells during a cer¬ 
tain period in a certain area lor a certain sum 
payable in instalments and —'Commissioner ol 
Income-tax, Madras v. A. S. Alaganan Chetty', 
AIR 1923 Mad 902, a case ol payment of a lump 
6um to rival contractor lor not competing. 

(28) In the Australian case ol —'Sun News¬ 
papers Ltd. and Associated Newspapers Ltd. v. 
The Federal Commissioner ol Taxation', 61 CLR 
337, where a valuable exposition ol the law is 
to be found, the lacts were that the owners ol 
a rival evening paper which was sold at tilt- 
same price, granted an option to certain third 
parties for a lease of the paper and the optionees 
began to make preparations to bring out in the 
place of the old paper a lower-priced paper. There¬ 
upon, in order to prevent the threatened com¬ 
petition by a cheaper paper, a payment was made 
to the optionees lor their interest in the existing 
rival paper and for an undertaking that they 
would not publish any paper at the piace or 
within three hundred miles for three years, 
as a result ol which the existing rival paper 
necessarily went out of existence and the pub¬ 
lication of a new competitive paper was prevent¬ 
ed. It was held that though no material asset 
was acquired and the payment was made, while 
carrying on bus.ness, to safeguard the profits by 
securing a monopoly and preventing competition, 
the outlay was capital expenditure, because, 
apart from other reasons, it concerned the re¬ 
inforcement of the profit yielding subject the 

£rn^r ent H f0 ,u eam;ng P roflts and was not con- 
J?® Us i or em P l0 yment of that in- 
strument for the profit-earning purpose. 

'n^r r n?oc me ? ning < ?, the expression "once and 

explained and it was observed 

whathL^Pn DOt recurr ence, but whether 
what had been done was to provide for a ne- 

25“^*" 0l n ay f 10 cover use and 

ffs.’saa 

duottas" d i™ « are all de- 

capital 5 expenmture d t T l J re j the Present case is 

fits and not an evn*nrtitf 0r the earning of pro¬ 
process by which thP^ e cor J nected with the 
obtain regular retuSs fo^re^i 0 ” °P erates to 
an expenditure fo^the ben^flf ^f ^ a I‘ ? fc a 
as a whole and not an Si, t ? e business 
any of the wide variety !? P ^ d , it , ure for meeting 
have to be met out n/th* w ° rklng needs which 

,The benefit Tt conflm on , h ret K rnS ° f 1118 trade ‘ 

ing and it is made under n h ^ P bu f‘ ness endur- 
made finally and onw for nn P f * S i on which was 

^otTh'eT I*- 

re-cast by us^must ^ccnrH qu , estlon referred, as 
mative. ’ 1 acc °rdlngly be in the afflr- 

h entlt “ K> the costs 
for two Counsel. Md WU1 have them - Certified 

B/aa' R DAS OUPTA I agree. 

Answer in the affirmative. 
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Umapati Choudhuri and others, Plaintiffs 
Petitioners v. Subodh Chandra Choudhuri ant 
others, Defendants-Opposite Party. 

Civil Rule No. 2637 of 1951, D/- 16-5-1952. 

(a) CivU P.C. (1908), O. 39, R. 1 — Scope of 
Where a partition decree is obtained in 

absence of necessary parties, the decree is 
ineffective and the parties who were 
absent have got a good prima facie case 
for restraining the decree-holders from 
giving effect to that decree. (Para 4) 
Anno: Civil P. C. (1908), O. 39, R. 1 N. 3. 

(b) CivU P.C. (1908), O. 39, R 1 — Injunc¬ 
tion in respect of judicial proceedings. 

The prevention of multiplicity of pro¬ 
ceedings is one of the purposes for which 
orders of restraint can be legitimately 
passed. (Para 4) 

_ Anno: Civil P.C. (1908), O. 39 R. 1 Ns. 3 and 

(c) Civil P.C. (1908), O. 39, R. 2 — “Or 

tipd '' - ,specifi ' ■ ww 

The court should give the widest inter¬ 
pretation to the word ‘injury’ appearing 
in O. 39, R. 2, for doing justice even if the 
injury which the plaintiffs may suffer i- 
not injury within the meaning of R. 2. 

Anno: Civil P.C., O. 39 R. 2 N. 4. &> 

(d) Civil P.C. (1908), O. 39, R. 1 and S. 155 

m£35 R 1 - (A,R 1926 ““ 25 * 

u.i?h rd fh 39 ,. does , not exhaustively deal 
, l . he mat . ter oi granting of temporary 
injunction. Apart from those provisions 

!n»hf Urt can gr f n . t tem P°rary injunction 
‘.n, fne exercise of its inherent jurisdiction 

fFRi S Cal 5t5 °’ Ref ‘ AIR 1917 Cal 44 

If Oil. (Para 

S-^TkT 1 P C - (1908)> °- 39 * I N 3; 

(e) Civil P.C. (1908), O. 39, R 1 — Scone 

and principles of. ocope 

Del ay in filing a suit or an application 
1"“ reason why the parties should not 

Anno: ChffpJJ Ssfo.' 39 R T* 3 * 

or Mr&fc: 8 * 8 * J? - w 

cowfftnm n ~ h » in ^ ! n S ‘ 56 Prevent the 

ceeS„ g fr ° w ^S™fS p ^«y™ m p ro - 
P.c”o: 3 S 9 P rTn‘ 7 °' AC *’ S 56 ^"cL 

| :l f f If 

stituted a ^suit which’ hn 1 k h ° P 6111 ' 01161 * in- 
Suit No. 12 of 1950 n “ mbered as 

belonging originallv tn OI fr>n° r u tl0 .u of Properties 
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iot disputed that Panchkori did acquire by 
nheritanee an interest in the joint properties. 
Sometime before 1932, he lost that interest and 
hat interest passed to another son Amritalal, 
-alit. The petitioners have brought the suit 
m the averment that thereafter they have 
Reacquired an interest in the properties and 
’ound their case on deeds of transfer from Lalit. 
They have also asked for a permanent injunc- 
:ion restraining the defendants from executing 
the decree passed in an earlier suit for parti¬ 
tion instituted by Subodh who is the son of 
lUohitlal. In this earlier suit which was num¬ 
bered 39 of 19-15 the present plaintiffs were 
not made parties. It is on that ground that 
the plaintiffs urged that the previous partition 
decree is ineffective and that its execution 
should be prevented. A preliminary decree 
was passed in that earlier suit on 15-11-1946. 
A commissioner was appointed on 18-2-1948 for 
giving efTect to the preliminary decree. On 
10-9-1948 before the Commissioner had com¬ 
pleted his labours, the present petitioners 
filed an application before the Commissioner 
in which they claimed an interest in the pro¬ 
perties on the basis of the deeds of transfer 
from Lalit which have been mentioned above 
and prayed that an allotment may be made in 
their favour. The Commissioner rightly put up 
this application before the court. The appli¬ 
cation was however dismissed on 14-9-1948, not 
in the view that the story of transfer was false 
or doubtful but in the view that as it was not 
the case of some of the defendants in that suit 
that the proposed added defendants had got 
interest by succession or assignment since the 
institution of the suit, the prayer for adding 
them could not be allowed. It is not disputed 
before us that the order passed by the learned 
Judge was based on a misappreciation of the 
law. The present plaintiffs however took no 
further st*ps in the matter till they filed the 
suit on 14-3-1950. Before that date’much pro¬ 
gress had been made in the earlier suit. The 
Commissioner filed his report on 16-9-1948 and 
the final decree was passed on 21-1-1950. After 
the present suit had been filed on 14-1-1950, the 
stamps for the final decree were put in by the 
plaintiffs on 15-3-1950. 

(2) On 16-3-1950, the plaintiffs, i.e., the pre¬ 

sent petitioners, filed their application for tem¬ 
porary injunction restraining the opposite party 
Subodh from executing the decree in the parti¬ 
tion suit. The application was rejected by the 
learned Subordinate Judge on 27-9-1950. An 
•appeal against this order of rejection was dis¬ 
missed by the learned District Judge on 31-8- 
1951. The opposite party filed his application 
.for execution of the final decree in that earlier 
partition suit on 11-9-1951. Writ was issued on 
14-9-1951 and in his report of 17-9-1951 the 
Commissioner stated that he had “given deli¬ 
very of possession of the sadar rooms and the 
land adjoining the said sadar room, kitchen, 
■store room etc., to the decree-holder, subject 
to the right of the judgment-debtors to us ft the 
existing passage used by them for the ingress 
and egress of their house till th'* common pas¬ 
sage is formed according to the decree by 
•breaking open the portion of the wall just to 
th° south of the stair case.” He mention¬ 

ed further in the report that as regards the 
other properties possession would be given gra¬ 
dually. 

(3) It is obvious that to the extent the final 
decree in favour of Subodh has already been 


executed, the present Rule is infructuous. Clear¬ 
ly, however, the decree has been executed only 
in part and as regards the part which has not 
been executed, it is necessary for us to con¬ 
sider whether we shall interfere with the de¬ 
cision of the courts below that the plaintiffs 
are not entitled to any order restraining Subodh 
from executing the remaining portion. 

(4) It must be pointed out at the outset 
that Lalit from whom the plaintiffs claim their 
present interest in the properties does not 
challenge the validity of the transfers made by 
him. While we are anxious to say nothing that 
might embarrass the court below in judging 
the issues between the parties, we are bound 
to say that there is nothing ‘prima facie* that 
would entitle us to hold that the story of 
transfer by Lalit is not true. If there was a 
good and valid transfer from Lalit in about 
1941, as is alleged, they were obviously neces¬ 
sary parties in the partition suit that was in¬ 
stituted by Subodh. The decree for partition 
obtained in the absence of necessary parties 
cannot be effective, and the fact that the learn¬ 
ed Judge refused the application of these per¬ 
sons to be added as parties will not alter the 
situation. If they are necessary parties and 
the partition decree that was obtained in Suit 
No. 39 is ineffective, it must be held that the 
present plaintiffs have got a good prima facie 
case and a reasonable chance of success in 
their present suit. I am unable to see also 
how the learned Judge in the court below 
thought that the plaintiffs would not be en¬ 
titled to an order permanently restraining the 
defendants who had obtained the decree in 
their favour in the earlier partition suit from 
giving effect to that decree. There can b? no 
doubt also on a consideration of the question 
of balance of convenience that the balance is 
in favour of an order of restraint. If finally 
the plaintiffs fail in their suit, the parties who 
had obtained the decree in the previous suit 
will suffer nothing more than the delay in get¬ 
ting the fruits of their litigation, as a result 
of the injunction order bring granted. If, on 
the other hand, the plaintiffs win the suit and 
the opposite party has not been restrained from 
executing his decree — so far as it remains to 
be executed, — there are bound to be many 
complications, for the solution of which both 
parties will have to come to court. The pre¬ 
vention of such multiplicity of proceedings is 
one of the purposes for which orders of res¬ 
traint can be legitimately passed. I have 
no doubt therefore that if there be no bar in 
law to the granting of an order of injunction 
it is fit and proper that the defendant opposite, 
party should be so restrained from executing 
the decree in the previous case. 

(5) It is contended, however, and this con¬ 
tention appears to have been accepted by the 
learned court below, that in law the plaintiffs 
are not entitled to such an order of injunction. 
It is stated in th« first place that the provisions 
of O. 39, R. 2, Civil P. C. on which the appli¬ 
cants relied do not apply to this case & second¬ 
ly that if these do not apply there is no scope 
for the exercise by the court of its inherent 
jurisdiction under S. 151 Civil P. C. Order 39, 

R. 2 provides: , . , , . , . 

“In any suit for restraining the defendant from 
committing a breach of contract or other 
injury of any kind, whether compensation is 
claimed in the suit or not, the plaintiff may, 
at any time after the commencement of the 
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present petitioners added as parties. After all 

Suhnrih wsc thp nlaintilT nnrl chntiM 


suit, and either before or after judgment, ap¬ 
ply to the Court for a temporary injunction 
to restrain the defendant from committing 
the breach of contract or injury complained 
of, or any breach of contract or injury of a 
like kind arising out of the same contract or 
relating to the same property or right.” 

It is argued that the injury which the plaintiffs 
say they will suffer if the opposite party No. 1 
executes his decree, is not injury within the 
meaning of the above provision of law. I do 
not sec why the meaning of word "injury” should 
be limited in this manner. I am indin-d to 
Jthink that the court should give the widest 
!interpretation to the word, for doing justice 
•Supposing however that the injury which the 
plaintiffs may sutler in this case is not injure 
within the meaning of R. 2, O. 39. it by no 
means follows that the court's hands are tied 
It has been argued on the authority of a case 
decided in —•yaradac^riu v . Narasinha 
Charlu, AIR 1926 Mad 258 (A) that as the mat¬ 
te. 1 ', of temporary injunction has been dealt 
with by Civil P. C. under O. 39 there is no 
scop? for the court to exercise its inherent 
jurisdiction. We are unable to accept this 
view. As was held by this Court in — 'The 
Chinese Tannery Owners Association v. Mak- 
han Lai Ganguli’, AIR 1952 Cal 560 (B) (order 
39 does not exhaustively deal with the matter 
of granting of temporary injunction) and so on 
he authority of the Full Bench decision in — 

uu U , 1 T , Karim Abu Ahmad Khan v. The Alla- 
habad Bank Ltd.’, AIR 1917 Cal 44 (C). it should 

n onfl tl 3?‘ apart from the Provisions of 
O. 39 the Court can grant temporary injunc¬ 
tion in the exercise of its inherent jurisdiction. 

(6) It was next argued that the plaintiffs 

rnnf* "u 1 c ,j me Wlth cIea n hands and so the 
sh °uld not interfere in their favour. 

, S h ^ e ^ s ' vas . la,d . hy Mr. Bose on the fact that 
lamtiffs did not themselves come 

durinir a v pray , er to Jhe added os parties 

tAmh£?o.o the u me from Au eust 1945 till Sep- 

lnd b fh£ 9 Hp 8 ^n? e , COnt P n .u S that as the Plaintiffs 
f h n 5 c i h ® defondants of the suit were living in 

° USe + the5 L must have had know- 

in? SuhrS? S . Ult and J st,U they st00d b y allow- 
b d A t0 ? psnd a considerable sum of 

A f ss r in * tbat the present plaintiffs 

thfnk^i t pr r iOUS Ration, we do not 
tmnk that they had any duty of coming for- 

ward to the court at the very early stage As 

their claim to a share in the properties on the 

basis of transfer from Lalit was not be ne 

challenged by Lalit, the only question they were 

MloWnf W W3S the Question of proper 
B il t - hn Th ®y came in and filed their appli- 

mento 3dded a ! parties before the allot- 

ments had been made. It is not their fault 
that their application was dismissed. 

Iff order'rejpet- 

S r £F &&**&&& s 

cu“r?ed. P ft r i S d Si °LSll fiSSE'ttat sSLS;. 

iherpfm^ ^ th of * he story of transfer. When 1 
these plaintiffs To* be adff as^rtSWSj^ 

SVt that^orH SUb °* dh 8 l S0 ^ steps' 

to Set that order set aside and to have the 


_ dUUCU dh p<U UR>. ail, 

Subodh was the plaintiff and should have 
known very well that in the absence of neces¬ 
sary parties — and he obviously thought that 
these plaintiffs were necessary parties — the 
partition would be ineffective. 

(3) While it may be true to say that the peti¬ 
tioners would have been better advised to bring 
the suit much earlier than they did, I am un¬ 
able to accept Mr. Bose’s contention that that 
is a reason why they should not get the assis¬ 
tance of the Court, in the form of a temporary 
injunction. 

(9) The learned Additional District Judge 
also thought that the provisions of S. 56 of the 
Specific Relief Act were a bar to the present 
prayer for injunction. He was obviously wrong 
as there is nothing in that section to prevent 
the court from restraining a party from pro¬ 
ceeding with judicial proceedings. 

(10) We have come to the conclusion that 
here is no legal bar to the success of the peti¬ 
tioner present petition. Or. the contrary we 
aie clearly of opinion that the learned Judge 
refused to exercise his jurisdiction in the mat¬ 
ter on a wrong view of the law. We think it 
proper and necessary that the opposite party 

shouldberestramed from executing that 
portion of the decree he has obtained in the 
previous partition suit which has not yet been 
executed, except that the opposite party will 

for Sts CX6CUte the deCfee in S ° far as U 2 

(11) The Rule is made absolute in part The 
cCings^ bear their ° Wn COsts in 

delay! Ut the reC ° rdS bs sent down wi ‘hout 

(13) LAHIRI, J.; f agree. 

Rule made absolute. 


A/H.G.P. 
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Act, 17 of 1950 -1 S 9 m52? 17 £f° vi *0«i 
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Construction complcteff of 'rt ^' 11 ! t 

Clause (f) ‘and rot S) °9 1°f ,a5r r rent 

1953 Cal 47 , Dissented appI cs - A 

(bl Tn7 s !r led from. (Paras 3,6 and 1 
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struction” in S^i) m W -J£? s t ‘J5 ntire con- 

of law. • ignoring the provisions 

(Para 8) 
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k Dwijendra Nath Das and Radhapada Bacer- 
njee, for Petitioner; A. K. Sen and Sushil 
>iKumar Biswas, for Opposite Party. 

1CASE CITED : 

-(A) (’53) AIR 1953 Cal 47: (Civil Revn. 

> Cases Nos. 2228 to 2242 of 1951) 

K. C. DAS GUPTA J.: These two Rules 
^arising out of the same application raise an 
^interesting point of law whether the provi¬ 
sions of S. 9(l)(f), West Bengal Premises Rent 
; Control (Temporary Provisions) Act, 1950, are 
.applicable for the purpose of fixing standard 
‘'rent under that Act when the premises for 
1 which standardisation is sought, though con¬ 
structed after 31-12-1949. form part of a 
proposed building which has not been com- 
; pleted. 

(2) The tenant petitioner filed an application 
t for fixation of rent in respect ol one snop room 
, which was numbered as shop room no. 4, at 

P. 30A, Kalakar Street. This room is one of 
; the 8 rooms which have been constructed after 
j 31-12-1949, on the ground floor of a pro- 
. posed building. The proposal according to the 
! evidence was to erect a six storeyed structure. 

J It appears that some other rooms on the first 
floor have been only partially constructed. 
The Inspector who was asked by the court to 
make an enquiry as regards the costs of con¬ 
struction reported that the costs of construction 
could not be ascertained in view of the inability 
of the opposite party to show details of work 
done to the building regarding its plinth and 
a> the opposite party was unable to give 
vouchers and other things necessary for the 
ascertainment of costs. It appeared that there¬ 
upon the parties agreed that the court should 
fix the standard rent in accordance with the 
provisions of S. 9(1) (g) of the said Act. On 
applying those provisions, the learned Rent 
Controller fixed the rent at Rs. 103/-. On 
appeal, the learned Judge also applied the pro¬ 
visions of S. 9(1) (g) but held that there was no 
scope for reduction of rent from the agreed 
rent and that the tenant had not shown any¬ 
thing so as to justify fixing of standard rent at 
a lower rate. He held that the agreed rent 
was just and fair and fixed that amount, viz.. 
Rs. 250/- per month, as the standard rent. 

(3) Obviously if in law the provisions of S. 
9(1) (f) apply, the court has no right to apply S. 
9(1) (g) merely because the parties have agreed 
that S. 9(1) (g) should be applied. The question 
to be considered is whether the provisions of S. 
9(1) (f) do apply. The mere fact that the 
parties did not or could not adduce sufficient 
evidence to enable the court to apply the pro¬ 
visions of S. 9(l)(f) did not make the provi¬ 
sions of cl. (g) applicable. Clause (g), it may 
be mentioned, is in these words. 

“where no provisions of this Act for fixing 
standard rent apply to any premises, by 
determining the standard rent at a rate which 
is fair and reasonable.” 

To say that because the parties did not or 
could not adduce sufficient evidnee for fixa¬ 
tion of standard rent under any of the pre¬ 
vious clauses (a), (b), (c). <d), (e) or (f), the court 
will apply Cl. (g) is to put a premium on a 
refusal to adduce evidence and to defeat the 
entire scheme of the Act that under certain 
circumstances the special provisions set out in' 
Cls. (a) to (f) will apply and only in circum¬ 
stances other than those, the provisions of Cl. 
(g) will apply. It is, in my judgment, entirely 
unreasonable to read into the words “where no 


provisions of this Act lor fixing standard rent 
apply to any premises”, the words “where there 
is no sufficient evidence for the application of 
other provisions of this Act.” 

(4) This brings us to the crucial question in 
this case, viz., whether the provisions of cl. (f> 
apply. Admittedly the premises in question 
have been wholly constructed after 31-12- 
1949. Prima facie, therefore, the provisions of 
cl. (f) which are in these words, 

“Where any premises have been wholly or 
substantially constructed after the 31st day of 
December. 1949, by fixing the standard rent 
payable for one year at a rate equal to six 
per centum of the actual cost of construc¬ 
tion as determined by the Controller added 
to the market price as on the 31st day of 
December, 1946, of the land included in the 
premises or to the market price of the said 
land as on the date of the completion of the 
construction, whichever is less: 

Provided that where the premises whose 
standard rent is to be fixed form a part of the 
construction the standard shall be fixed at 
a rate which is fairly proportionate to the 
total standard rent of the entire construc¬ 
tion” 
apply. 

(5) Two grounds are put forward by Mr. Sen 
on behalf of the opposite party for his conten¬ 
tion that though the premises were constructed 
after the 31-12-1949, the provisions of cl. (f> 
did not apply. His first contention is that as 
some rooms have been half finished on the first 
floor and also the foundation has been laid 
for a six-storied building it is impossible to 
calculate the “actual” costs of construction of 
the rooms that have been constructed. His 
second contention is that “the entire construc¬ 
tion” used in the proviso to cl. (f) should be 
read to mean the entire proposed construc¬ 
tion. 


(6) Taking the second point first, I see no rea¬ 
son why we should put in the word “proposed r 
into the section when the legislature did not 
use that word. “The entire construction 
means the entirety of what has been construct¬ 
ed. This has to he considered on the back¬ 
ground of the fact that the question is of fix¬ 
ing a rent. Therefore, if some rooms have been 
partly constructed or if some portion has not 
been completed so as to make it fit to be let 
out, that would not be considered to be con¬ 
struction’ within the meaning of the section. 
The reasonable view, in my judgment, is to 
read the word “entire construction” to mean 
such portion of the building, the construction 
of which has been completed to such an extent 
as to make it reasonably fit to be let. 
certain rooms have not been completed, they are 
not part of “entire construction”. Mr. Sen has 
pointed out that the view I have indicated 
will create an anomalous situation. Suppose, 
he says, a person proposes the construction oi 
a two storey building and when only the ground 
floor has been constructed consisting of w 
rooms, the tenant of one of those rooms applies 
for standardisation of rent. Taking the value 
of the land at Rs. 50 000/- and the actual costs 
of construction at Rs. 30.000/- the standard 
rent of the entire construction would, at 6 pei 
rent of the capital invested, be Rs. 
each tenant having had to pay a portion of tne 
interest of the value of the land. ‘When there¬ 
after the second storey is completed, say, « 
an actual costs of further Rs. 20,000/-, the 
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actual costs of construction of the entire ground of the directions given above. There will be no 
floor a^d the first floor, together with the value order as to costs 
of the land, would be a lac of Rupees and the (12) LAHIRI J.: I agree, 
standard rent for that entire construction would r/HG.P. Rule made absolute 

at 6 per cent of that sum, Rs. 6000 per annum. 

If on the application of the tenants of the first- 

floor the rent is standardised according to the 

provisions of clause (f), the curious consequ- AIR 1953 CALCUTTA 381 (Vol40 C.N. 142) 


Rule made absolute 


ence will be that the landlord will get interest 
on the value of the land twice over; another 
consequence will be that the tenants of the 


P. B. MUKHARJI J. 

National Industries. Plaintiff v. Sassoon Rice 


around floor whose rents have been already Mills Ltd., Defendant. 

. 1 ill U«..A A n Vts-I.r munU rtponfpp «*« • * \T. nO^ n ( 1 fH 


•standardised will have to pay much greater 
oortion of the interest of the value of the land 
than the tenants on the first floor. 

(7) That this curious result may happen is 


Suit No. 987 of 1945, D/- 22-8-1951. 

(a) Civil P.C. (1908), O. 1, R. 10(2); O. 6 
R. 17 — Amendment of plaint by seeking: to 
delete word “limited'’ affixed to defendant com- 


quite clear, but that result cannot be avoided pany so as to make suit one against firm — 
by taking the view suggested by Mr. Sen on C ase held one of misdescription of defendant 
behalf of his client that when a bigger build- — Such amendment held could be allowed, 
ing is proposed only a portion of which has been (Para 7) 

constructed, cl. 9(1) (f) will not apply. Suppose Anno; Civil p c 0 j R 10 N . 37 , o. 6 
only a two stoned building is proposed and p 17 m 4 11 

constructed after the 31-12-1949 and the rent u 1A - 

is standardised, as it must be in that position, (b) Civil P.C. (1908), O. 6 R. 17; O. 1 R. 10 

in accordance with the provisions of S. 9(1)(f). — Delay — Ordinarily delay will defeat ap- 

Thereafter the landlord builds another storey plication for amendment, when question of 
on the former building and completes it. The limitation arises — There are, however, some 
provisions of S. 9(1) (f) will clearly apply to exceptions when amendment would be allowed 
the standardisation of rents for the third even after period of limitation, in sicc al cases 
storey and the curious consequence we have _ Erl0r of misdescription of defendant which 


already indicated will necessarily follow. 


was sought to be coirected by amendment not 


(8) In my judgment, the fact that such curi- being deliberate, case held to be such a spe- 
,ous consequence will, follow can be no reason cial ca^. AIR 192 i PC 50, Rel. on. (Para 8) 


for ignoring the provisions of law In my judg- Ann0: Civil RC 0 . 6 R. 17 N. 5, 19; O. 1 
ment we shall be guilty of putting our own r in m * a *17 

view of what the law should be instead of re- * ?!' . , A XT e 

stricting ourselves to our proper task of inter- Si sir K. Mukherjea, for Plaintiff; A. N. Sen, 

preting law as it has been made if we put for Defendant. 

with a view to avoiding consequence which CASES CITED * 

we do not like, the word “proposed” before , A * nq4fn 9 AU FR 4ft9 . nodfn 9 

Wh,Ch the leeiS,atUre (B) (1920) 2 Ch 24: 89 LJ ( Ch 8 465 36 

(9) The first ground on which Mr. Sen laid ( ( d) ( 41 ) AIR 1921 ftApp 536 

very great stress must therefore fail. ' 255 ' (PC) d PP 

dl£Slt£f viz 'i the , ORDER : This the Plaintiff's summons for an 

°*r ascertaining the actual costs of amendment of the plaint by deleting the word 

Vliiulf J° that , . can ‘Limited' and the word 'Company' from the plaint 

If IZ f ? PP L, th l s f_ ctl . 0 u n ; 11 13 stat€d that the description of the defendant 


be any reason for failing to apply the section. 


It mav annpar to hp unfair ui uie aeienaant 

curreTin laying the foundalion oMhiTbuiS: “XlsT ^ ° Ut by thC plaintiff ‘ s Sollcltor 
ing. When however one or two storeys have , 0 . T _ ~ , .. . _ , 

been constructed out of six storeys, I do not (2) Iu the affidavit of Laburam Jain, a partner 
see how in calculating the actual costs of con- of i he P laintlff firm, affirmed on 21-2-1951, in sup. 
struction, any portion of the costs of laying the 2°, l he su J nmons * ^e allegation is that the 
foundation can be left out. In any case, the defendant at all material times represented them- 
difficulties in finding the actual costs of con- selves as a limited concern or held themselves 
struction cannot give the court justification ° ut ^ such and in fact in the correspondence and 
for refusing to apply the clause. Our attention d ? cuma ^ they described themselves as Sassoon 
was drawn to the judgment of Mr. Justice P. Limited and that the plaintiff bona 

N. Mookerjee in — 4 A. N. Chatterjee v. Sampat- “ de b f/ ie vms on the said representation sued them 

mull , AIR 1953 Cal 47 (A) in which he took ^ a ^ mi ^ d company. In that affidavit reference 
the view that where a considerable portion of ls f m *? e . t0 correspondence and documents, some 

the proposed building remains to be completed wh ] c “ **re produced at the time of the hear- 

the proviso to S. 9(1) (f) cannot apply and he ^ a PPlication and learned counsel ap- 

came to the conclusion that in such cases the ? earl 2 S in opposition has also seen them. I find 
main portion of S. 9(1) (f) will apply. For the from “V e disclosed documents in the suit that there 
I e ?i Son i.J h 2 ve al r ead y mentioned, I respect- stamps and letter heads describing the 

fuUy differ from the view taken by Mookerjee defenda nt as Sassoon Rice Mills Ltd. 

accordingly make this Rule ab . opSLttaSS 1 b«n a'LSrfb'?™ 

the ? r ^ r passed by the court Nagarmul Jajodla on 3-3-1951 NaSmul Jal<Sa 
' “J fwst that the application filed by describes himself in that affldarttas of the 
the tenant for standardisation of rent be dis- Directors of the “now defunct a£a£n un. 
posed ol in accordance with iaw in the light Ud." In a letter S ttSf MUcto te 
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it dated 17-12-1946, addressed to Messrs. S. C. 
;e & Co., supplying particulars under orders of 
irt the Director Nagarmul Jajodia is stated in 
a 2 as (since deceased). Learned counsel lor 
applicant naturally has been anxious to explain 
me how it was possible for a dead man to make 
affidavit. I direct that this letter of the Soli- 
)r of the defendant be filed with the records 
this application. There is, therefore, really no 
per affidavit in opposition. 

4) Nevertheless, I have heard learned counsel 
. Amarendra Sen appearing on behalf of the 
endant. It was difficult and embarrassing for 
i to say whom he represented. On the one 
id he was supporting the affidavit of a person 
o it transpires had died before the affidavit was 
de by him and on the other he was disputing 
: identity of the defendant. In the written 
tement filed in this suit, it is stated "writi 

statement on behalf of the defendant company 
>w defunct) abovenamed". In para 2 ol the 
tten statement it is alleged that the name and 
icription of the defendant as given in the cause 
e are wrong inasmuch as the name of the 
endant company which was incorporated and 
istered as limited company at the office of the 
gistrar Joint Stock Company, Calcutta, had 
in struck off the register of companies 
der S. 247, Indian Companies Act before March 
3, and long before the institution of the suit, 
is further alleged in para 2 of the written state- 
nt that the company was dissolved and ceased 
have any registered office since the date of 

* dissolution of the company. It is difficult to 
derstand how the written statement was filed 
i if so on whose behalf. Either the company 
sts or it does not. 

5) The main point which was argued by Mr. 
l is that the amendment will introduce a new 
•ty and will, therefore, mean altering the whole 
t. The basis of his argument is that the Sas- 
»n Rice Mills Ltd. is an incorporated concern 
i was entirely different from Sassoon Rice Mills, 
ich is the substitute intended to be introduced 
the amendment. The argument is plausible but 
sound specially in the fact and context of this 
e. 

6) In my judgment, this is not introducing a 
v party or altering the whole suit but making 

* parties proper so as to bring the controversy 
ween the proper parties into clearer relief, 
is Is a case of misnomer or misdescription of 
? defendant. Under sub-r. 2. O. 1, R. 10, as well 
O. 6, R. 17, Civil P. C., the Court has in my 
w ample powers to make those amendments, 
e recent decision of the English Court of Ap- 

11 reversing the decision of Lord Goddard the 
rd Chief Justice of England is relevant on this 
nt. That decision is of —’Alexander Mountain & 

v. Rumere Ltd.*, (1943) 2 All E R 482 (A), 
is was an appeal from the decision of Lord 
ddard C. J. refusing an application by the exc- 
;rix of Mr. Alexander Mountain that the writ 
this action should be amended by substituting 

the description of the plaintiff. "Alexander 
luntain & Co”, the words "Doris Mountain, 
low. executrix of Alexander Mountain, deceas- 
\ There learned Lord Chief Justice refused 
i application on the basis of the decision of 
ssel J. in —'Tetlow v. Orela. Ltd*. (1920) 2 Ch 
B». That decision of the Lord Chief Justice 
s set aside by the Court of Appeal and Cohen 
J. after quoting from the Law Journal of 9-5- 

12 at page 150, on misnomer of plaintiff obser- 
d: 

That the statement of law. with which I res¬ 
pectfully agree, was not brought to the attention 


of the Lord Chief Justice, and I cannot help 
thinking that. if it had been, a different result 
might have ensued. Having regard to the affi¬ 
davits. I think we can properly treat this case 
as one of misnomer, and allow the writ to be 
amended by substituting the executrix as plainr 
tiff." 

Scott, L. J., observes: 

"It is a case of misnomer and that passage in. 
that judgment of Russel J., shows that he was 
not addressing his mind to the question which 
arises in this case." 

(7) On the facts here before me, I have no doubt 
in my mind that it is the clearest possible case 
of misnomer or mis-description of the defendant. 
There can, in my opinion, be no difference on this 
account between a case of misnomer or mis-des- 
cription of the plaintiff and a case of misnomer 
or mis-description of the defendant. I can discover 
no principle by which the Court will have power 
to amend a misdescr.ption of the plaintiff but will 
not have the eoual power to amend the misdes¬ 
cription of the defendant. The defendant was 
sued as a company and the persons who are con¬ 
tending to appear in pursuance to the writ state 
in the written statement that the company is de¬ 
funct and have come forward to oppose this ap¬ 
plication. There is. therefore, no doubt about the 
defendant the plaintiff intended to mean or indi¬ 
cate. It was. therefore, a case of misdescription 
or misnomer of the defendant. I consider that 
the express and clear language of O. 1, R. 10(2), 
Civil P. C. gives power to the Court to amend 
any misdescription of the defendant. Under that 
sub-rule the name of a defendant improperly join¬ 
ed can be struck out and the name of any person 
who should have been joined as a defendant or 
whose presence before the Court is necessary to 
enable the Court to effectually and completely ad¬ 
judicate upon and settle all questions involved in 
the suit, can be added by the Court. That being so 
I do not see any reason why the amendment 
should not be allowed. Mr. Sen referred me to 
the case of —Krishnaji v. Hanmaraddi’, reported 
in AIR 1934 Bom 385 (C), but that case does not 
deal with this question of misnomer or misdes¬ 
cription of the party. That authority, therefore, 
is of no assistance to Mr. Sen. 


(8) The other argument advanced by Mr. Sen 
is one of limitation. Mr. Sen has rightly criticised 
he delay in moving this application for amend¬ 
ment. This is a commercial cause instituted in the 
pear 1945 and is still pending. The point was 
taken in the written statement which was filed 
m 19-11-1945. That criticism is perfectly justified 
but the delay in his case should not be allowed 
to defeat this application for amendment. Delay 
will ordinarily defeat an application for amend¬ 
ment when any question of limitation arises. It 
lias been contended by Mr. Sen that here the 
question of limitation does arise and I believe he 
is right in that contention. But then again that 
Ls the ordinary rule and there are exceptions to it. 
The Judicial Committee of the Privy Council points 
out in —'Charandas v. Amir Khan’, AIR 1921 PC 50 
at p. 52(D) that amendment may be allowed even 
after the period of limitation in special cases. I can¬ 
not imagine a more special case on the facts as this 
one It is not an error which was deliberate on 
the part of the plaintiff. The documents which 
have been shown indicate that the defendants des¬ 
cribed themselves as a limited concern. But when 
the written statement was filed the point was 
taken but then again written statement need not 
be taken on its face value by the plaintiff. Added 
to this I find that it is only a case of misnomer 
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or mis-description of the defendant and I am satis¬ 
fied that it is one of those special cases where 
amendment can be allowed in spite of limitation. 
But having regard to the delay the applicant will 
have to pay the costs of this application which I 
would otherwise have reserved because of defen¬ 
dant's conduct having misled the plaintiff in des¬ 
cribing the defendant as a limited company. 

(9) There will, therefore, be an order allowing 
the amendment in terms of els. 1, 2, 3. 4 and C 
of the summons. This order should be expedited 
and the amendment will be effected after the com¬ 
pletion of the order. Certified for counsel. 
B/R.G.D. Order accordingly. 


AAR. 1953 CALCUTTA 383 <Vol40 C.N. 143) 
K. C. DAS GUPTA AND P. B. MUKHARJI 

JJ. 

Hussain Sk. and others, Appellants v. The 
State. 

Criminal Appeal No. 217 of 1950, D/-27-4- 
1951. 

(a) Criminal P. C. (1898), S. 297 — Jury 
relying on dying declaration — Omission by 
judge to caution — Misdirection. 

The omission by the Judge to caution 
the jury that it is ordinarily unsafe to base 
a conviction on the mere evidence of a 
dying declaration amounts to misdirection. 

„ (Para 4) 

Anno: Cr. P. C. S. 297 N. 11. 


(b) Evidence Act (1872), S. 32 — Dying de¬ 
claration — Conviction based on — Sound¬ 
ness of. 

When the evidence of dying declaration 
is admitted under the provisions of S. 

32 it is necessary for the Jury as judges of 
facts to take this into consideration along 
with other evidence, and they are entitled 
in law to base a conclusion on it. But the 
experience of Judges has been responsible 
for the evolution of the rule of prudence 
that it is ordinarily unsafe to base a con¬ 
viction on the mere statement of the dead 
man, as this was not tested by cross-exa- 
mlna ion and was not made on oath and 
tne jury had no opportunity of seeing the 
demeanour of the maker. (Para 4) 

Anno: Ev. Act S. 32 N. 2. 

S. S. Mukherjee for Appellants; N. K Sen. 

Deputy L^gal Remembrancer for the State; 

M. K. Ghose for Sm. Basanti Kumari Dasi. 

^ he a PP ell ants were tried by 
Sessions Judge, Alipore* 

304 Penai rnH^ 2 char « e under S. 

. nal c ° de read with S. 34, Penal Code 

Jnm 3Ury • re ^ urned a unanimous verdict of 

f 04 teVS «“* appellant,™*, S. 

prisonmen^for fiirye'aV'*" 80 ri8 ° tOUS im ' 

guilty against him under S. 324, Penal Code 


& 


and in accordance with that verdict he was 
convicted and sentenced to rigorous imprison¬ 
ment for two years. He is not one of the 
appellants before us. 

(3) The prosecution case was that on 29- 
1950, when Nani Haidar was seated along with 
these two appellants and one Fani Mandal near 
the house of one Sabur Ali, Nani Haidar de¬ 
manded payment of the monies due to him and 
during the altercation which ensued Kar’am 
Shaikh alias Karam Ali, Hussain Sheikh and 
Fani Mandal struck him with the hesuas in. 
their hands. A large number of injuries were 
inflicted as a result of which Nani Haidar died. 
Shortly after the occurrence Nani Haidar was 
discovered lying there in a moribund condition. 
He received medical attention and it was said 
that he was able to name his assailants. The 
defence of the accused who pleaded not guilty 
was that they were falsely implicated in the 
case because of their enmity with certain per¬ 
sons including one Bajesh. 


(4) Mr. Mukherjee appearing for the appel¬ 
lants contended that the learned' Judge’s 
charge to the jury was vitiated by a number 
of misdirections. One of the misdirections, ac¬ 
cording to him, was that the omission of the 
learned Judge to caution the jury that it is 
ordinarily unsafe to base a conviction on the 
mere evidence of a dying declaration. In my 
judgment this contention should succeed 
When the evidence of dying declaration is ad¬ 
mitted under the provisions of S. 32, Evidence 
Act it is necessary for the Jury as judges of 
facts to take this into consideration along 
with other evidence, and they are entitled in 
law to base a conclusion on it. But the ex¬ 
perience of Judges has been responsible for 
the evolution of the rule of prudence that it 
is ordinarily unsafe to base a conviction on 
the mere statement of the dead man, as this 
was not tested by cross-examination and was 
not made on oath and the jury had no 6p- 
portur.ity of seeing the demeanour of the 

?l aI tH h f as -* b ^ en laid down in a number 
of cases that it is necessary for the Jud£fe 

when a case is being tried by the jury to tell 

IvhJ Ury ° f K* a u the i se considerations in deciding 
what weight should be attached to the evi- 
dence of a dying declaration. If and when 

of e thi^ d th e p ^ VeS K SUCh a caution and in spite 
Hvinp V h i bases a inclusion on a mere 

a - atl0n -!£ ere t can be no justification 
for interfering with that verdict. The omis- 

sion to give such a caution has, however been 

? 1 * 

mmwm 
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charge to the jury has resulted in the failure of 
justice. The order of conviction and sentence, 
passed on such verdict of the jury cannot be 
allowed to stand. 

(6) Accordingly, we set aside the order of 
conviction and sentence passed by the learned 
.Assistant Sessions Judge against the appellants 
and order that the appellants Hussain Sheikh 
and Karam Sheikh be acquitted. They must 
be set at liberty at once. 

B/V.S.B. Conviction set aside. 
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K. C. CHUNDER J. 

Shree Shew Sakti Oil Mills Ltd. and an¬ 
other, Accused-Appellants v. Corporation of 
Calcutta, Respondent. 

Criminal Appeal No. 149 of 1951, D/- 11-7- 
1952. 

Municipalities — Calcutta Municipal Act (3 
of 1923), S. 412 — Mixture of argemone oil with 
mustard oil. 

The mustard oil with which there is an 
admixture of argemone oil is unsound, un¬ 
wholesome and unfit for consumption as 
human food even if one per cent of arge¬ 
mone used for 20 days does not produce 
palpable bad results, according to some 
scientists still experimenting in the mat¬ 
ter. (Para 4) 

N. K. Basu, S. S. Mukherji and Debendra 
Kumar Bhattacharjya, for Appellants; S. M. 
Bose, Advocate-General and J. M. Banerji, for 
the State; Anil Ch. Roy Choudhury and Ajay 
Kumar Basu, for Respondent. 

JUDGMENT : This is an appeal against the 
conviction of the appellants under S. 488 read 
with S. 412, Calcutta Municipal Act. The ap¬ 
pellants, it is said, had exposed for sale about 
200 maunds of mustard oil on 30-6-1949. The 
Food Inspector, Dr. Saha, the District Health 
Officer District No. 1, and Dr. S. K. Dey, the 
Public Analyst of the Calcutta Corporation 
visited the mill premises at 153, Upper Circu¬ 
lar Road and took three samples in the pre¬ 
sence of the officers of the Company. One 
sample according to the rules was left with the 
appellants and it is now said that the sample 
was lost. The other two samples were ana¬ 
lysed by the Public Analyst and they had also 
been analysed by the Director of Public 
Health and both found that the reaction by 
ferric chloride test, which is a specific for 
argemone oil, was positive ar.d both found 
that argemone oil was present in those sam¬ 
ples of mustard oil. It appears that some¬ 
time after the case had been proceeding the 
accused, persons suddenly applied to the learn¬ 
ed Magistrate for taking a fresh sample from 
a sealed tank and the learned Magistrate only 
assuring himself that the seal had not been 
tampered with had samples taken which on 
examination are said by the Director of Pub¬ 
lic Health not to be samples of the same oil 
and which showed no presence of argemone 
oil and the ferric chloride test proved nega¬ 
tive. The learned Magistrate very rightly re¬ 
fused to place any reliance upon this sam¬ 
ple taken so long after when the tank had 
remained in the custody of the appellants 


even though the seals had not been found 
tampered. 

(2) Mr. Basu appearing on behalf of the 
appellants contended that this was not proper. 
As there is nothing in the evidence to show 
that the samples examined by the Analyst 
and by the Director of Public Health were 
not the actual samples taken on 30-6-1949 
from the Company, the samples taken by 
them and examined as such are entitled to be 
considered as proper samples and if the learn¬ 
ed Magistrate preferred the analytical results 
from those samples, I am not in a position to 
say that the learned Magistrate erred in any 
way whatsoever. 

(3) Mr. Basu’s next contention was as re¬ 
gards the saponification value etc. but in the 
present case the question does not appear to 
me to be very relevant because it is not for 
the deficiencies in saponification value or 
anything of that nature that the accused per¬ 
sons were being prosecuted. It is for mixing 
argemone oil along with mustard oil causing 
the same to be unsound, unwholesome and 
unfit as human food. Dr. Ahmed, the Health 
Officer of the Calcutta Corporation testified 
that as argemone oil has a cumulative delete¬ 
rious effect, its presence even in the smallest 
quantity is the cause of much human suffer¬ 
ing. The symptoms produced by argemone oil 
according to him are eye-trouble, heart- 
trouble and the swelling of the legs. The 
only thing that was urged against him was 
that he derived his knowledge from books. 
Mr. Basu produced before me a published re¬ 
port by some scientist still experimenting in 
the matter, according to whom, if there is a 
mixture of one per cent, argemone oil then 
for 20 days it does not produce any evil effect 
This does not make argemone oil anything 
but unwholesome, unsound or unfit as human 
food even in that small quantity when its 
cumulative effect is of the kind described by 
Dr. Ahmed though no effect may be produced 
for 20 days. Arsenic administered for a 
period in very small doses is enough often to 
kill a man and no one would contend that al¬ 
though a very small quantity of arsenic may 
not at first have any palpable evil effect, 
arsenic is anything but unwholesome, un¬ 
sound or unfit as human food. In the report 
relied upon by Mr. Basu it is not contended 
that argemone oil is not unsound, unwhole¬ 
some or unfit as human food. 

(4) Under the circumstances, I see no rea¬ 
son not to accept Dr. Ahmed’s opinion and to 
hold that the mustard oil with which there 
was an admixture of argemone oil was un¬ 
sound, unwholesome and unfit for consump¬ 
tion as human food even if one per cent used 
for 20 days does r.ot produce palpable bad re¬ 
sults. The elements required under S. 
Calcutta Municipal Act were satisfied. The 
learned Magistrate, therefore, rightly con¬ 
victed the appellants. Considering the evil 
effect of so much argemone mixed mustara 
oil viz.. 200 maunds on hundreds of P e F s ° ns * n 
this citv, the sentence calls for no in J er f £j£ 
ence. The appeal is, therefore, dismissed, in 
fines may now be realised. 

B/HG.P. Appeal dismissed. 
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BACHAWAT J. 

Probodh K. Sarkar Petitioner v. Union of 
India Respondent. 

Arbitration No. 244 of 1950, D/- 23-5-1951. 

(a) Arbitration Act (1940), S. 8 — Disagree¬ 
ment betv.een artitia o:s — Juriseicticn of 
umpire. 

If there is disagreement between the ar¬ 
bitrators there is no award and the juris¬ 
diction of the umpire is attracted. In the 
absence of a contrary provision in the ar¬ 
bitration agreement the umpire must adju¬ 
dicate upon the whole case even if the ar¬ 
bitrators disagree on the point. 11 Jurist 
542 and (1858) 27 LJ EX 301, Rel. on. 

. , . . , „ (Para 7) 

Anno: Arb. Act, S. 8 N. 1. 

(b) Arbitration Act (1940), S. 8 — Powers 
of umpire — Umpire dying [ending reft rare? 
— Appointment of another umpire. 

It is for the umpire to decide if there 
is a compromise or a withdrawal which can¬ 
not be retracted and whether he should 
make an award confirming the report of 
one of the arbitrators. He has the power 
to allow the party applying for withdrawal 
to abandon his application and to proceed 
with the reference. Even if there is a com¬ 
promise the umpire may make an award 
' n accordance with the compromise. In 
fact the umpire ought to embody the ad- 
mitted claim or compromise in the award 
“tf the parties invite him not to do so. 

Where, therefore, an umpire dies with- 
put making an award and the reference 
J n s; pendin ® ll cann . ot be said that it is un- 
necessary to appoint another umpire Ca«e 
law referred. (Par** «' £ oT 

Anno: Arb. Act, S. 8 N. 1. ( 8 & 9) 

(c) Arbitration Act (1940), S. 8 - Scope 

the arbitration agrefmem an l enforci . n S 
appointed under thisAction has tfffig 

aTaUVas 1 refe ™ ce *5 toVake 

sent o? ?he partfes ap P°‘ nt ® d by con- 
Anno: Arb. Act, S. - 8 N. l. (Para 14) 

(d) Arbitration Act (1940) So . 

cation under section — Whftoon 8 Appli- 

Sfr ft sss 

ly b?SE lt The award "lust belnStSaf- 

legal proceed- 

the claim if he |«7m n : 0r th ® recovery of 
a suit in which VESTS* }° d0 s ° ^ 
ly represented complete- 

a capacity aDart feedings he has 

ETuatd-ar Js 


not, therefore, be said to be an applica¬ 
tion by the owner of the claim who as a 
party to the arbitration agreement can in¬ 
voke the machinery of S. 8. The receiver 
himself also cannot be said to be a party 
within the meaning of S. 8. He is entitled 
to enforce the claim arising out of the 
contracts containing the arbitration clau¬ 
ses, but he is not bound to carry out the 
obligations under the contract. 

(Paras 14, 15, 16 & 17) 
Anno: Arb. Act, S. 8 N. 1, C. P. C. O. 40 R. 

1 N. 22. 

Ranadeb Chaudhuri for Petitioner. A. K 
Sen for Respondent. 
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f., 0 ™ : • This “ an “PPbcation by Mr. B. K. 
Ghosc, Receiver, appointed in Suit No. 420 of 1950 

?Lrt P f’n PO i l \ tm i nt of an um P‘ re m Place and 

other reliefs. Sarat Chandra Bose and lor 

(2) There were three contracts between Probodh 
Kumar Sarkar and the respondent Union of India 

lnmn,r C ? ntiaC 'r contains an arbitration clause pro- 
' d ‘^reference to two arbitrators one to be 
appointed by each and in the event of disagree¬ 
ment between them to an umpire appoiS by 

(3) Sarkar claimed that large sums of mnnpw 

Kontri^r 

me c °ri, racts * The disputes were referred fn 
2SJ22? two arbitaitors. one ibiSor Setae 

2 ^ by e ,?- ch party - Both arbitrators werf 

" ab .|® SrH UnW1 i^S to act and on 9-3-1949 there 

£ Of Bakshf *$?*<£* dlsputes t0 the arK 
uon oi caKsni Snib Charan Sinch and Sri q o 

there was an Innu^f 114 of such loans & advances 

SB?HsSH 

contracts. the moneys due under the 

iSVaKS , 4 ,l Roy 1 to 

on aarac Chandra Bose an application 
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by Probodh Kumar Sarkar for withdrawal of the 
pending reference and a request by him to confirm 
the report by Bakshi Shib Charan Singh. On the 
same day Mr. P. K. Bose, attorney for Das Bank 
Ltd., informed A. P. Roy & Co. of the institution 
of the suit and requested them not to take any 
steps prejudicial to Das Bank. On 25-1-1950 there 
was an mjunction restraining Sarkar from with¬ 
drawing the arbitration proceedings. On 30-1-1950 
the applicant Mr. B. K. Ghose was appointed re¬ 
ceiver of the claim of Sarkar in respect of the 
contracts with power to collect the outstandings 
and with full power under O. 40, R. l(d‘, Civil P. C. 
and the power of bringing and defending suits in 
his own name and with the further power that 
the receiver was at liberty to prosecute in place 
of the defendant the pending reference before the 
umpire. This appointment of receiver was made 
in the suit instituted by Das Bank against Sarkar. 
On 20-2-1950 Sri Sarat Chandra Bose died. On 1- 
4-1950, Mr. P. K. Bose the attorney for Messrs. 
Das Bank Ltd. sent a notice for appointment of 
an umpire to the arbitrators and also to Mr. S. K. 
Mondal, solicitor for the respondent. In reply the 
arbitrators stated that they were 'functus officio’ 
and could not appoint an umpire. Mr. S. K. Mondal 
stated that the reference could not proceed at 
the instance of a third party and also because 
the decision of Bakshi Shib Charan Singh had 
been accepted. The present notice of motion was 
taken out on 11-8-1950. 

(7) If there is disagreement between the arbi¬ 
trators there is no award and the jurisdiction of 
the umpire is attracted. In the absence of a con¬ 
trary provision in the arbitration agreement the 
umpire must adjudicate upon the whole case even if 
the arbitrators disagree on one point. — ‘Wicks v. 
Cox’, 11 Jurist, 542 (A). — ‘Winteringham v. Ro¬ 
bertson', (1858) 27 L. J. Ex. 301 (B>. 

(8) It is said that the reference has stood with¬ 
drawn and also that the offer of withdrawal has 
been accepted by the Union of India and therefore 
there is a compromise and the report of Bakshi 
Shib Charan Singh has stood confirmed. It is 
really for the umpire to decide if there is a com¬ 
promise or a withdrawal which cannot be retract¬ 
ed and whether he should make an award confirm¬ 
ing the report of Bakshi Shib Charan Singh. He 
has the power to allow the party applying for with¬ 
drawal to abandon his application and to proceed 
with the reference. See — 'James Lamont & Co. 
v. Hyland’, (1950» 1 All ER 341 <C); — 'Lakshmana 
Pillai v. Appalwar Alwar', A. I. R. 1923 Mad. 245 
(D). The umpire made no award and when the 
umpire died the reference was pending before him. 

(9) Even if there is a compromise the umpire 

may make an award in accordance with the com¬ 
promise; — 'Gobordonc Das v. Jai Kissen', 22 
All 224 (E). In fact the umpire ought to embody the 
admitted claim or compromise in the award unless 
the parties invite him not to do so. Russel on 
Arbitration, 14th Edition, page 64 — 'Hutchinson 
v. Shepperton’, (1849) 13 Q. B. 955 (F>. — 'Hari 

Kunwar v. Lakshmi Ram', A. I. R. 1916 All 113 at 
p He (G). — 'Harakh Ram v. Lakshmi Ram’, 

AIR 1921 All 384 <H>. It cannot, therefore, be 
said that it is unnecessary to appoint an umpire. 
There has been as yet no award which is final and 
binding upon the parties. 

(10) It is next contended on behalf of the res¬ 
pondent Union of India that the applicant is not 
a party and that, therefore, this application is not 

maintainable. .. 

(11) This application is made under section 8. 
Arbitration Act, 1940. The conditions mentioned 
in the section must exist before the Court can bind 
an umpire. The notice of appointment must be 


served by and the application must be made bv 
party”. y * 


1 . bH 

bv "ft. 


(12) Section 8, Indian Arbitration Act, 1940 cor 
responds to section 5, English Arbitration Act’i8&o 
Referring to the section in the English Act, Maul 
gham, J. — ‘In Re Franklin and Swathling's Arbi¬ 
tration* (1929) 1 Ch. 238 at pp. 240—41 (I) obser¬ 
ved as follows: 


“An application under section 5, Arbitration Act 
1889, is one which can only be made by a party 
to the submission. * * * The Arbitration 
Act, 1889, is, in my view, a technical statute; it 
is a statute which provides for the ousting of the 
jurisdiction of the Court; the language of it. 
has to be carefully observed, and it is not open 
to me to give it any meaning except that which 
is expressly provided for in the various clauses”. 

(13) In that case certain articles of partnership 
entitled a partner to nominate a qualified person 
as partner and the admission of the nominee to 
the partnership was subject to the consent of the 
other partners which was not to be unreasonably 
withheld. The articles gave the nominee the right 
to require reference to arbitration if he was of the 
opinion that the consent was unreasonably with¬ 
held. The articles further provided for reference 
to a single arbitrator of differences arising during 
the continuance of the partnership or afterwards 
between the partners or their representatives. The 
consent to the admission of a nominee to a part¬ 
nership being withheld the nominee applied for 
appointment of a sole arbitrator under section 5, 
English Arbitration Act, 1889. It was held 
that he had no right to make the application. He 
was not a party to the original partnership deed. 
Until it was decided that the consent was unrea¬ 
sonably withheld it could not also be said that there 
was a trust in his favour with reference to the 
partnership assets. The question whether a per¬ 
son in whose favour there was such a trust could 
apply under section 5 was left open. I think 
Maugham, J., recognised that persons other than 
the original contracting party may in certain cases 
have the right to apply under section 5, Indian Ar¬ 
bitration Act, 1889. 

(14) Section 8 Indian Arbitration Act, 1940, em¬ 
powers the Court to appoint an arbitrator or an 
umpire in certain cases so that the arbitration 
agreement may not become abortive. It provides 
a machinery for effectively working out and en¬ 
forcing the arbitration agreement. The umpire 
appointed under this section has the like power 
to act on the reference and to make an award as 
if he were appointed by consent of the parties. The 
scheme and object of the section shows that the 
application under the section can be made by per¬ 
sons by and against whom the arbitration agree¬ 
ment is mutually enforceable. 

(15) A submission is a mutual promise to per¬ 
form the award. — 'Purslow v. Bailey’, (1694- 
1732) 2 Raym. 1039 (J); — 'Sharpe v. Hancock. 
(1844) 1 M & G 354 (K) —‘Winter v. White’, (1819' 
3 Moore, 674 (L). The party who invokes section 
8 must not only be entitled to enforce the awaia 
but must also be bound to perform it. The award 
must be mutually binding. 

(16) Now the applicant in this case is the receiver 
of a claim for a sum of money due to Sarkar from 
the Union of India under contracts containing ar¬ 
bitration clauses. He has invoked section 8 by 
serving the notice and applying in his own name. 
The suggestion that this application is substantial¬ 
ly by and on behalf of Sarkar is unsound. T 
receiver may institute legal proceedings m his own 
name for the recovery of the claim if he is cm 
powered to do so in a suit in which the ownership 
is completely represented. — 'Fink v. Maha 
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Bahadur’, 25 Cal. 642 (M>; - ‘Jagattarini v. Naba', 
34 Cal. 305 (N) - ‘Ankayya v. Official Receiver, 
A I R 1937 Mad 589 (O), — ‘Cassim Ma- 
mooji v K. B. Dutta', AIR 1916 Cal 51 (2) (P). 
This power of a receiver to institute proceedings in 
his own name is an exceptional power necessitat¬ 
ed by the exigencies of convenience. He is said 
to be a quasi assignee of the claim — ‘Jagattarini 
v. Naba’, 34 Cal. 305 (N). In such proceedings 
he has a capacity apart and distinct from the 
owner. The owner is not the person who has in¬ 
sisted the proceedings. — 'Per Curiam Jyotir- 
moy v. Biswanath’, 53 Cal W. N. 713 (Q> where it 
was held that the proceedings instituted by the 
receiver in his own name did not abate on the 
death of the owner. This application, therefore, 
cannot be said to be an application by Sarkar who 
is the owner of the claim and who as party to 
the arbitration agreement could invoke the machi¬ 
nery of S. 8. 

(17) The receiver himself also cannot be said to 
be a party within the meaning of S. 8. He is 
entitled to enforce the claim arising out of the 
contracts containing the arbitration clauses, but 
he is not bound to carry out the obligations under 
the contract. He is in no better position than 
a mere assignee of a debt arising out of a contract 
who cannot enforce the arbitration clause contain¬ 
ed in the contract. Russel on Arbitration, 14th 
Edn. page 73. The arbitration clause is not mu¬ 
tually enforceable by and against the receiver. If 
an application were made by the Union of India 
under section 8 Sarkar would be the necessary res¬ 
pondent. The receiver as respondent to such 
application would not effectively represent Sarkar. 
See — *Md. Kader Ali v. Gobindabandhu', AIR 
1946 Cal 127 (R). The mutuality which is the 
very essence of arbitration is non-existent. 

(18) The application, therefore, is not maintain¬ 
able. In saying this I do not want it to be sup¬ 
posed that the receiver having the requisite power 
and invoking section 8 in the name of the party 
to the arbitration agreement cannot do so. I am 
dealing with a case in which the machinery of S. 
8 is invoked by the receiver in his own name. 

(19) Mr. A. K. Sen, counsel for the respondent 

Union of India also contend^ that the application 
is not maintainable because (a) no proper notice 
was served on the Union of India in the manner 
provided in S. 42 of the Act; and (b) the Court 
appointing the receiver has not even purported to 
confer the requisite power upon the applicant so 
as to enable him to invoke the machinery of S. 8. 
Having regard to my finding it is not necessary to 
express any opinion on this point. * 

withcSts appllcatlon must - therefore, be dismissed 
B/VR B - Application dismissed. 
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In the matter of Ko-Ku-La Ltd., Petitioner 
igCompany Matter No. 529 of 1951, D/- 22-8- 

DeSL.d'ToK!" Act <I913) - s - 163(1><i > - 

.^ he J e the demand notice was duly ad¬ 
dressed at the registered office of the 
company and the acknowledgment was 

tio/ Sr? t0 ^sender, th?praump! 
uon that it was duly delivered mmt 
operate until rebutted. (P ar T 8) 

Anno: Companies Act, S. 163 N 1 

(b) Companies Act (1913), S. 163(1)(i) — 
Court's power to go behind judgment debt. 


While the judgment of a Court is a 
very strong presumptive evidence that the 
debt exists, it is not conclusive in a bank¬ 
ruptcy Court and Court will go behind a 
judgment debt in a proper case on proper 
grounds being shown that .the decree or 
the judgment debt is tainted with fraud 
or collusion. The allegation must be at¬ 
tended with such particulars as will not 
only amount to a proper averment in law 
of fraud but also show a prima facie case 
of fraud requiring investigation. Even if 
the petition for winding up is allowed to 
stand over the respondent should under¬ 
take to bring an action to set aside the 
judgment. (Paras 14, 15, 17) 

Anno: Companies Act, S. 163 N. 1. 

(c) Companies Act (1913), S. 163(1) (i) and 
(ii) — Proof to satisfaction of Court. 

Proof to the satisfaction of the Court is 
not required in the events mentioned in 
els. (i) and (ii) of S. 163(1). (Para 19) 
Anno: Companies Act, S. 163 N. 1, 2. 

R. Chaudhuri, for Petitioning Creditor: B 
C. Dutt, for Company. 
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ORDER: This is an application by the 

judgment-creditor for the winding up of the 

company caned Ko-Ku-La Ltd. The grounds on 

which the petition is being prosecuted bv the 

judgment-ereditor are first, that tE company is 

nable to pay its debts and secondly that th** 

statutory notice of demand was given to the 

company as required by S. 163, Companies Act 

2? S n l p a * y. tory de ™ nd ^ pleaded in para 9 of 
the petition and a copy of the 

annexed to the petition as Ex B S ? S 
P G of e ^u that U Was sent by watered post 

Kssrvsss, 2S «« 

price of cattle and Rs l 000/1 VnTi ; >00 . 0/ “ for 
of the cattle and Rs 9 000/ nc th F de * eriora tton 
produce of the arable lands Va u « of the 
damages for demolition of SrtJta h?,??/’ aS 
There was a written statement hv th« ^ , ld ‘ ngs - 
company, but at the time of th/i™ defe P da nt 
not appear and on il did 

passed in that suit in favour ^ . was 

against the company for the «um -.VHj P ^«*' oner 
and for Rs. 3419/3/3 for f Rs ' 1 . 8 ’ 000/ - 

Rs. 21.419/3/3. COsts> aggregating to 

A™ S cte "mate u„. 

Of this decree. In exearttoS^fhi 11 ex ?E ,ti<m 
caused certain lands belong n jA. petltl0ner 
to be attached The 3 to ,. e com Panv 
sold by the SecGuLMd 
and the petitioner wLtR h public auction 
chasing tKSetoT Hs^"5'.W 1 Par- 
Court allowed the puivLi T1 ? e executing 

in part satisfcSSm ot tfit cE t0 l 6 u Set 

was duly confirmed L , cree - Th e sale 
since been issue?. d sale ce rtiflcate has 
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(4) It is now said that in spite of demand the 
company did not pay the balance of that decree 
which including interest calculated upto 29-8- 
1951. amounted to Rs. 11,976/9/6, for which 
sum the statutory notice was given on that date, 
i.e. 29-3-1951. In that notice given by the peti¬ 
tioner herself the demand is clearly made for 
the sum of Rs. 11,976/9/6 being the balance of 
the decretal amount in Title Suit No. 33 of 1947 
of the Court of the Subordinate Judge. Asansol 
and the company was also notified that on fail¬ 
ing to pay this amount within three weeks, the 
petitioner will consider the company to be un¬ 
able to pay its debts. 

(5) On these allegations the petition was pre¬ 
sented by the judgment-creditor on 20-11-1951. 

(6) In the affidavit-in-opposition filed on be¬ 
half of the company by Sunil Krishna Roy 
Chowdhury he described himself to b? at pre¬ 
sent the Manager in the “New Selected Dhori 
Colliery”. This affidavil-in-opposition was filed 
on 16-2-1952. According to this deponent he 
was the Managing Director of the company at 
the relative period. His whole case on behalf 
of the company is that the petitioner would not 
have got a decree if he had not tendered his 
resignation and left the company when the said 
decree was obtained. Although he was not in 
the company when, according to him the ex 
parte decree was obtained, he is not slow to 
make the vaguest allegation that the decree was 
falsely and fraudulently and/or in collusion or 
conspiracy obtained by the petitioner with some 
officers and employees of the company. 

No mention of any particular officer or 
employee is made to even remotely suggest by 
way of particulars of bona fides regarding the 
allegation that is made against the petitioning 
creditor who happens to bq also the judgment- 
creditor, so that she is not even in a 
position to meet such allegation. The execution 
is admitted by him. But that also is charged 
as being false and fraudulent. No particulars 
are given and no grounds are shown on which 
such allegations of fraud are made. It is ad¬ 
mitted in the affidavit-in-opposition that exe¬ 
cution was levied pursuant to the decree, that 
attachment was levied under that decree and 
that a tractor was sold. The allegation again is 
made that the tractor was sold at an under¬ 
value. is admitted that the decree remains 
unsatist ed. 

(7) While the decree is being challenged as 
fraudulent, no step whatever has been taken to 
set aside the ex parte decree which, according 
to this deponent, came to be passed because he 
happened to be ill and was absent at the time. 
An application under O. 9, R. 13. Civil P. C. 
would have been the simplest way to get the 
ex parte decree set aside if the company could 
have proved that it could not appear because 
the deponent happened to be ill and there was 
none in the company who could come and 
appear in Court because of the illness of a 
certain individual. An allegation is made that 
necessary legal action for setting aside the exe¬ 
cution proceedings and sale has been taken. 

But Mr. Dutt has failed to furnish any parti¬ 
culars at all on the point and in fact has sub¬ 
mitted before me that he is not in a position to 
say what steps, if any at all, had been taken 
in this respect. This much is quite clear that 
neither an application to set aside the ex parte 
decree nor even a suit to set aside the decree 
has been filed by the company against the 
petitioning creditor, although this decree was 


passed on 26-5-1949 and although even the 
presentation of this petition was on 20 - 11-1951 
and although today it is August, 1952. 

(8) On the question of the service of the 
statutory notice of demand under S. 163, Com¬ 
panies Act, the traverse by this deponent is 
most curious. What he says in affidavit-in-oppo¬ 
sition is to be found in para. 20 and the only 
illumination one gets from this particular para¬ 
graph is “Save as aforesaid, I deny the allega¬ 
tions contained in paras. 7, 3, 9 and 10 of the 
said petition”. Paragraph 9 of the petition for 
winding up specifically pleaded this notice 
mentioning that it was sent by registered cover. 

I would have normally expected a stricter and 
a more pointed denial and not a vague denial 
in an omnibus statement as the one I have just 
quoted including many other paragraphs. 

The reason for vagueness of the denial has 
been apparent now although it was not appa¬ 
rent at the time when the affidavits were filed. 
Since these affidavits were filed an affidavit was 
affirmed by Narendra Nath Palit on 18-8-1952. 
in these proceedings disclosing the registered 
acknowledgment. Narendra Nath Palit has 
given evidence in support of his affidavit today, 
as Mr. Dutt suggested that Banerjee J. wanted 
to be satisfied about the service of the statutory 
notice, although Mr. Chowdhury, appearing for 
the company, has denied that there was any 
question of trial on evidence. In the list of 
course the matter does not appear as one to be 
tried on evidence. 

Nevertheless, accepting Mr. Dutt's position, 

Mr. Chowdhury for the petitioning creditor 
called Narendra Nath Palit to the box. His 
evidence is that the notice of demand, dated 
29-8-1951 addressed to the company was duly 
posted bv him, it was addressed to the company 
at its registered address and he received back 
the acknowledgment due in the usual course of 
business on or about 30-8-1951, which is also 
the date borne on the rubber stamp seal of tne 
company on the acknowledgment. Mr. Dutt, 
appearing for the company, has cross-examined 
Mr. Palit and has said that it has not been duly 
proved because .Mr. Palit could not say as to 
whether the signature on the acknowledgment 
due was by someone on behalf of the company. 

It would be the most unreasonable law to 
assume that a person sending a letter by regis¬ 
tered post would have to know each and every¬ 
one of the company’s employees to be able to 
say as to who has signed any particu ar letter 
and Mr. Palit rightly and frankly said that ne 
could not sav who signed it but he was 
that it bore the rubber stamp seal of the com¬ 
pany which he had seen on many other occa¬ 
sions in the usual course of business and n 
had inferred that it must have been duty 
delivered because it was duly addressed at m 
registered office and duly returned to mm 
through the post office. Mr Dutt has argu . 
that this presumption can be rebutted. T * 
is an acceptable proposition, but lus difncui. 
is that it has not been rebutted. 

On the one hand, I find a postal acknow¬ 
ledgment duly sent and addressed and a . 
returning in the usual course of b . us 4 1 ^ es ^ , _ r< . nn 
on the other the sworn evidence of the person 
who actually sent the letter and actually posted 
that letter and the presumption must operate 
until it is rebutted by someone coming worn tne 
company to deny and dispute the receipt 0 
such letter. Here is the crux of the matter. Bui 
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no one has come forward on behalf of the com¬ 
pany to dispute the receipt of this statutory 
demand notice, although according to Mr. Dutt 
this was the very point which was to be tried 
on evidence. 

Therefore, not only the presumption must 
prevail but I must come to the finding that the 
service was proper and effective in the absence 
of any proof to the contrary and having regard 
to the evidence already given by Mr. Palit. This 
explains why there has not been a direct denial 
bv Sunil Krishna Roy Choudhury affirming the 
affidavit on behalf of the defendant company on 
this point of the receipt of this statutory de¬ 
mand notice. I unhesitatingly accept in this 
context the evidence given by Narendra Nath 
Palit. 


(9) It is necessary to refer at this stage also 
to the language of S. 163 (1) (i), Companies 
Act which requires such demand notice to be 
“delivered by registered post or otherwise at 
its registered office”. The best evidence avail¬ 
able on behalf of the petitioning creditor has 
been given by calling the person who actually 
delivered the letter to the post and sent it by 
the post and got the acknowledgment back in 
due course by postal administration. On the 
side of the petitioning creditor nothing more 
could have been done. Mr. Dutt suggests that 
the peon should have b?en called. I do not see 
any reason why the peon should be called as 
the ordinary presumption is that a letter duly 
addressed and posted would reach the address 
which is given in the envelope and confirmed 
in this case by return back through the post. 
If delivery was to be disputed, the company to 
whom it was intended to be delivered was the 
best authority to dispute it. But no one from 
the company has come to pledge his oath to 
say that there was no delivery of this letter. 

(10) I, therefore, hold that there was proper 
delivery by registered post of the statutory 
demand notice contemplated under S. 163 (1) 
(i), Companies Act. 

(11) The main argument advanced on behalf 
of the company is on the basis of the observa¬ 
tions of Lord Esher, M. R. in — ‘Ex parte 
Lennox’, (1886) 16 QBD 315 (A). There it is 
said by that very eminent Master of Rolls that 
tne Bankruptcy Court can enquire into a judg- 
ment debt. To use his exact language at p. 323 

Dutt* 1 haS bSen qUOted out of contex * by Mr. 

“The Court is entitled to enquire into the 
alieged debt and the Court exercising a judi- 
a . u *bpnty, is bound to do so upon a 
sufficient case being shewn. Circumstances 
may be alleged \yhich would show that the 
judgment ought to be disregarded in bank¬ 
ruptcy.” 

Jin te, # b !f n r ® lied upon by Mr. Dutt as an 
open invitation to the bankruptcy Court to 

undermine the basis and the validity of everv 

judgment debt that happens to be questioned 

<Jm the £ ud gment-debtor, disregarding the whole- 

’Winn°;n SerV / t . 1 u n of the Master °f Rolls at the 
steL 0 g?W«P l S in which that pas- 
S8 ?f s f ai ? d which I find necessary to quote: 

be •j 0ubted „ that a judgment is 
i evidenc ® .°£ &' debt, and that judg¬ 
ed to wh !® h a debtor has consent- 

«. ng *f ® vidence against him of the 
up'd'tyo/the debt for which it purports to 

M llPvwte 8 m iJ e Wdgment by default. 
It Is very strong evidence against him.” 


This will show that there cannot be any doubi 
that a judgment debt will carry a great weight 
even in a bankruptcy Court and it is the pre¬ 
sumptive evidence of the highest order, and 
even on the passage quoted by Mr. Dutt, mere 
allegations and assertions of fraud or collusion 
will not justify upsetting and reopening a judg¬ 
ment debt. It is there said by the Master ot 
Rolls that a “sufficient case” must be made out. 
A difference is made between the case of fraud 
and the case of collusion to which 1 will make 
a reference. But in no view of either the 
Insolvency Law or general jurisprudence can it 
be suggested that the mere assertion of fraud 
will at once in every case entitle the judgment- 
debtor to an enquiry into the validity of the 
judgment debt on the basis of which a petition 
for insolvency is presented. 

(12) The reason why a judgment debt may be 
enquired into by a bankruptcy Court is obvious 
and that reason must be clearly understood in 
order to discover the limits of this seductive 
doctrine that a bankruptcy Court can go behind 
a judgment debt. On the petition of one single 
creditor the bankruptcy Court is asked to make 
an order in insolvency or as in the case of a 
company, an order for winding up. which 
m^ans that all the creditors will be affected and 
that is the reason why a single judgment debt 
may be questioned lest a spurious or fraudulent 
or collusive debt of a party should be the 
foundation for making the debtor bankrupt for 
all other creditors and for the rest of the world. 


But that does not mean that the judgment 
debt is of no value and is no evidence and it 
can be just disregarded by the judgment-debtor 
by merely making an allegation that it has* been 
obtained by fraud or collusion. I should have 
thought that such baldest and vaguest allega¬ 
tions which I have found in this affidavit of the 
company challenging the decree do not even 
amount in law to an averment of fraud or 
collusion. That is all that I need observe on this 
case of ‘Ex Parte Lennox (A)* except saying 
also that this is not a case under the Companies 
Act and not a case in the winding up of a com¬ 
pany but relates to the bankruptcy of an indi¬ 
vidual. 

(13) The law appears to me to be clearly and 
correctly stated in the case of — ‘In re, Amal¬ 
gamated Properties of Rhodesia (1913) Ltd.’, 
(1917) 2 Ch 115 (B) where Sargant J. observes 
at p. 121 that 

“the petitioners, as judgment-creditors for this 
very large sum, are prima facie entitled ‘ex 
debito justitiae* (o a winding up ord?r, and it 
seems to me to be impossible to displace that 
pnma facie position without the ‘very strong¬ 
est proof* that the petition is being improperly 
made use of for some ulterior motive ” 

th r eref ° re > the correct view is that j 
judgment of a Court is a very strong pre¬ 
sumptive evidence that the debt exists, it is not 

ShUkSSw* in * 8 bankruptcy Court and although 
he bankruptcy Court as a Court of conscience 

the basis of and in that sense 
rL b J? # 8 J ud6ment debt it will equally as a 
couit of conscience do so only in a proper case 
on proper grounds being shown that the decree 
or the judgment debt is tainted with fraud or 
This branch of the law in England 
be found also from the leading case on the 
HfiLg Bowes v. Hope Life Assurance and 
Guarantee Co' (1865) 11 H L C 389 (C) and 
in such well-known cases on the point as — 
In re. General Company for Promotion of Land 
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Credit’ (1870) 5 Ch 363 (380) (D) and - ‘In re. 
national Permanent Benefit Building Society’ 
(1869) 5 Ch App 309 (E). 

(15) I should like to insist here that on my 
reading of the cases I have come to the conclu¬ 
sion that the mere allegation that the judgment 
was obtained by fraud does not require the 
bankruptcy Court to enquire into its foundation 
and validity. The allegation must be attended 
with such particulars as will not only amount 
to a proper averment in law of fraud but also 
show a prima facie case of fraud requiring 
investigation. It appears to me quite clear from 
the observations of Lord Esher. M. R. in the 
case of—‘In re Ex Parte Lennox (A)*. The latest 
legal position is clearly stated in Buckley’s 
Companies Act, Edn. 12, edited in 1949, p. 453. 
The learned editor of that great work says: 

“If the petitioner has already obtained "a judg¬ 
ment in his favour, he cannot, upon an alle¬ 
gation that the judgment was obtained by 
fraud, be called upon as a preliminary to his 
right to an order to go into further evidence 
in support of his claim. But upon the respon¬ 
dents undertaking to bring an action to set 
aside the judgment, the petition may be 
ordered to stand over. If, however, the judg¬ 
ment is shewn to have been obtained by col¬ 
lusion. the petition may be dismissed although 
the judgment has not been impeached in an 
action.” 

( 16 ) It is fundamental to remember that even 
in the case of charge of collusion it must be 
‘shown’ that the judgment was obtained by 
collusion. The authorities quoted in support of 
that proposition are the decisions of the House 
of Lords which I have mentioned, and — ‘In 
re United Stock Exchange Co.’, (1884) W N 251 
(F); — ‘(1886) 16 QBD 315 (A)’ and — ‘(1917) 
2 Ch 115 <B)\ 

(17) Now from the statement of the law in 
Buckley it is quite clear that even if the petition 
for winding up is allowed to stand over the 
respondent should undertake to bring an action 

jto set aside the judgment. But no such under¬ 
taking has been offered by Mr. Dutt’s client 
probably for the reason that he feared that 
such an action had perhaps become barred by 
limitation. Ever since May 1949 when the de¬ 
cree was passed more than three years ago from 
now and from the presentation of this winding 
up petition in November 1951 there has been 
neither an application to set aside the ex parte 
decree nor even a suit to set aside the ex parte 
decree. 

(18) The position under S. 163, Companies 
Act, is quite clear on the point. The petition in 
this case before me comes within the two 
grounds for winding up expressly stated in that 
section. The fact remains that execution of this 
decree is admitted and that it has remained 
unsatisfied. That obviously brings this case 
within the clear provision of S. 163 (1) (ii). 
Companies Act. Then again there is in this case 
the statutory demand notice as required under 
S. 163 (1) (i), Companies Act. The company 
must therefore be deemed to be unable to pay 
its debts under the statute. The language of 
the section is that in the events mentioned in 
three different cases under S. 163 the company 
shall be deemed to be unable to pay its debts. 

One such event is when the creditor to whom 
the company is indebted in sum exceeding Rs. 
500/- then due, has served on the company by 
causing ‘he same to be delivered by registered 


post or otherwise at its registered office, a de¬ 
mand requiring the company to pay the sum 
that was due and the company has for three 
weeks thereafter neglected to pay the same or 
to secure or to compound for it to the reason¬ 
able satisfaction of the creditor. There is no 
doubt in this case that this demand remained 
unsatisfied for three weeks. 

On this point I do not want to discuss in 
detail the well-known case of — ‘Japan Cotton 
Trading Co. Ltd. v. Jajhodia Cotton Mills Ltd.’, 
AIR 1927 Cal 625 (G). Yet it is necessary only 
to observe that in that case at p. 352 Rankin 
C. J. makes it quite clear that sub-s. (i) to S. 
163 means that the company has to be served 
with a demand notice under rather special pre¬ 
caution so that if it makes further default for a 
period of three weeks “the question of the in¬ 
ability to pay its debts” is set at rest. That as 
I read the judgment means that the inability to 
pay the debt must be deemed to be there under 
the language of S. 163 when such a demand 
notice duly delivered remains unsatisfied for 
three weeks. 

(19) Secondly under sub-s. (ii) of S. 163 (1) 
the other event ‘when the company shall be 
deemed to be unable to pay its debt' is 

“if execution or other process issued on a 

decree or order of any Court in favour of a 

creditor of the company is returned unsatis¬ 
fied in whole or in part.” 

Here the decree is there and it is also admitted 
that it has remained unsatisfied even after 
attachment of the properties. It is true that the 
decree has been challenged but I have already 
observed that nothing has been shown in the 
affidavit which will even justify any enquiry to 
go behind the decree. 

Before I leave this branch of the law I should 
like to observe that the moving consideration 
in this branch of law as laid down by Lord 
Esher in — ‘Ex Parte Lennox (A)’, was the 
language of the particular Bankruptcy Act 
which his Lordship was considering, namely, 
that the Court had to be ‘satisfied*. This ex¬ 
pression is not used in Cls. (i) and (ii) of S. 163 
(1) but is used only in Cl. (iii) where the com¬ 
pany cannot be deemed to be unable to pay its 
debts unless it is proved to the satisfaction of 
the Court that the company is unable to pay 
its debts. That proof to the satisfaction of the 
Court is not in my judgment required in the 
events mentioned in Cls. (i) and (ii) of S. Ioj 
( 1). Companies Act. 

(20) For these reasons there will be an order 
for winding up of the company. Certified for 
counsel. Costs to come out of the assets of me 
company. 

A/V.R.B. 


Order accordingly- 
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Indian Electric Works Ltd., Appellant v. 
Bhabataran Sinha, Respondent. 

Letters Patent Appeal No. 9 of 1951. D/- 
25-11-1952, from judgment of Mookerjee J. m 
S. A. No. 2139 of 1946. 

Limitation Act (1908), Art. 32 — Starting 
point. 

A selling lands held in occupancy right 
to B — B erecting structures on it — 
steps taken by A although he.had full 
knowledge of erection — Subsequently 
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land sold under S. 37, Bengal Land Re¬ 
venue Sales Act (11 of 1859) for arrears 
of revenue and purchased by C — C with¬ 
in less than two years of the revenue sale 
filing suit for injunction restraining B 
from erecting structures — The act of the 
defendant in putting up the structures 
held was not an incumbrance within the 
meaning of S. 37, Bengal Land Revenue 
Sales Act (11 of 1859) — Time held began 
to run from the date when the perver¬ 
sion first came to the knowledge of A — 
Fact that present plaintiff is not successor- 
in-interest of the defaulting proprietor 
held did not allow time to run again — 
Plaintiff's claim therefore held barred 
under Art. 32, Limitation Act. 

(Para 12) 

Anno: Lim. Act, Art. 32 N. 5. 


AtuI Ch. Gupta with Ajit Kumar Dutt. for 
Appellant; Hiralal Chakravarty and Bijan B. 
Das Gupta, for Respondent. 

G. N. DAS J.: This is an appeal against a 
judgment of Mookerjee J. remanding the plain¬ 
tiffs suit for further consideration. 

(2) The only question which was in controversy 
before Mookerjee J. and which is now in dispute 
before us relates to a question of limitation. 


(3) In order to understand the implication of 
the arguments addressed at the Bar, it is neces¬ 
sary to state the nature of the relief claimed by 
the plaintiff in his suit and the facts which pre¬ 
ceded it. * 

dis P uted Plots are C. S. dags Nos. 270 
and 274. Plot No. 270 is stated in the plaint sche¬ 
dule to bo a homestead plot which was held by 
the defendant's predecessor Upendra Nath Mu- 
kherji as a mokarari raiyat under the proprietors 
™ ■ 3 ( of , L he 24 - pa rganas Collectorate. 
?! 4 ', s stated m 016 P lai nt schedule to be 
Sail (arable land) which was held by the said 
Upendra Nath Mukherji in occupancy right under 
tor ,l aid t0UZ1 No - 3 of the 24-Parganas Collec- 

t l lat Upendra Nat h Mukherji 
sold the disputed items to the defendant in 

March, 1939 . The defendant thereafter proceed- 

ed to erect certain structures for the purposes 

of the electric factory of the defendant P No 

&Sfe'th h rr r ,^ n by UpendTa NaVh 
or for relief hv * the , ls f ue of an injunction 
the Pourt! L b> ' u ay of e J ectme nt although as 

edge of ^he e°r W eoH aV6 ^ he h&d ^OW- 
yS 1939 nn oi o , Q °/o tb , e sutures, in the 
for °? 24 ' 9 ' 1942 - Ulc said touzi No. 3 

Chased the nf arS f-rr f reVeI1Ue a ^ d W8S PUr- 

ed the Seseit S ft ‘“'o , The P lainti « institut- 

S&sTsK l 5VJSS5 

and oS of the by 016 defendant 

tattoo. th P taken was the Plea of limi- 

trS z 'sysfiras- ^ ^ 

«on and deced'ffplSlIrtST 5 “ nten ' 


(7) On aopeal bv the defendant the learned 
1st Additional District Judge, Alipur, 24-Par- 
ganas, reversed the decree of the trial Court 
and dismissed the plaintiff’s suit on the ground 
of limitation. 

(8) Against the decision of the lower appel¬ 
late Court an appeal was taken to this Court. 
Mookerjee J. who heard the appeal was of the 
opinion that limitation under Art. 32, Limita¬ 
tion Act ran from the date of the plaintiff’s 
purchase and that as such the suit was not barr¬ 
ed and in this view remanded the case for fur¬ 
ther consideration by the Court below. 

(9) It is the propriety of this judgment which 
is in question in the Letters Patent appeal. 

(10) It is not disputed that the proper Article 
which governs the present case is Art. 32 of Sch. 
1, Limitation Act. It is also common ground that 
so far as the defaulting owner of the touzi is 
concerned, his right to the relief contemplated 
by Art. 32, Limitation Act was barred by lapse 
of time. The question which has been debated 
before us is whether Art. 32 can avail the defen¬ 
dant as against the plaintiff who is the purchaser 
of the touzi within which the disputed plots lie 
at a sale for arrears of revenue. 


(11) As I read the judgment of the learned 
Judge, it seems to me that the learned Judge 
was of the opinion that as the plaintiff is not 
the successor-in-interest of the defaulting Zemin¬ 
dar and as by the revenue sale he acquired the 
interest of the Crown subject to payment of Gov¬ 
ernment revenue no act or inaction on the part 
of the defaulting proprietor could stand in the 
way of his getting relief in this suit. It seems 
to me that this line of reasoning proceeds on a 
misconception. 


(12) Under S. 37 of Act 11 of 1859 the pur¬ 
chaser at a sale for arrears of revenue acquires 
(he estate free from all incumbrances which may 
have been imposed upon the estate since the 
date of the settlement and is entitled to avoid 
or to annul all under-tenur.es, subject to the 
exceptions mentioned in the section. It is not 
suggested that the act of the defendant in 
putting up the structures on the disputed proper¬ 
ty was an incumbrance within the meaning of S. 
37. It cannot therefore be said that merely be¬ 
cause tne plaintiff purchased the touzi at a reve¬ 
nue sale he acquired the right to take the property 
free from the burden imposed upon the property 
b L toe erection of the structures. The right 
which the purchaser acquires under section 37 has 
in my opinion, nothing to do with the applicability 
or otherwise of Art. 32, Limitation Act. Article 
32 does not specify any extension of period of li¬ 
mitation provided therein in case of a revenue 

lStK h ?f r - n A , rticle 32 provides a Period S 
limitation for relief against a person who having 

divert? the % proparty for specific purposes 
diverts the same for other purposes. In such 

S' V from hiS pjmrlS'S S 

prescribes ^sequent date. Article 32 

nnfui cL s ^°I t ? erlod of limitation and it can- 
, suggested that fresh periods of limitation 

Sue'Se!S * S?* 1 * P-chaS'at 1 ^ 

nurehater* of the propert y or against successive 
purchasers at a revenue sale of the property 

is no7 a ?hf° ntended thafc as the P^sent plaintiff 
^ ' Arc - 32 would again commence to run 
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against him when the purchaser himself acquires 
knowledge of the perversion for the first time. If 
tliis view is accepted, the result would be that 
years afterwards, whenever the property would be 
put up to revenue sale, the purchaser would be 
entitled to avail of the remedy against a pervert¬ 
ed user, although limitation in respect of the per¬ 
verted user may have commenced to run when 
the perversion first came to the knowledge of the 
defaulting proprietor. The cases referred to on 
behalf of the respondent merely explain the effect 
of section 37 of the Revenue Sale Law in cases 
of suits for ejectment instituted against a person 
in adverse possession of a part of the estate which 
has been brought to revenue sale. The general 
observations made in the judgment referred to 
must be read in the light of the facts of those 
cases. In my opinion it would be illogical to ap¬ 
ply those general observations to explain the im¬ 
port of Art. 32, Limitation Act. Nor is it. in my 
opinion, proper to apply the observations which 
are made in connection with the applicability of 
the doctrine of res judicata* to purchasers of re¬ 
venue sale in order to understand the meaning of 
Art. 32, Limitation Act. Article 32. Limitation 
Act bars the remedy in case of a perverted user 
of the property in question and for that purpose 
the Code has prescribed a definite period of time 
from which limitation would commence to run. 
that period being the date when the perverted 
user first comes to the knowledge of the person 
injured thereby. This must refer, in my opinion, 
to the person whose rights had been infringed by 
the perverted user at the date of the perversion. 

In this view, limitation would commence to run 
when the person whose rights were first infringed 
by the act of perversion came to know of such 
perversion for the first time and not from any 
later date. The learned Judge's view that limita¬ 
tion would run from the date of the revenue sale 
is, in my opinion, opposed to the clear terms of 
Art. 32, Limitation Act. The view taken by the 
learned Judge cannot therefore be accepted 
and the plaintiff's prayer for an injunction, per¬ 
manent or mandatory, as prayed for in the plaint, 
must bo held to be barred under Art. 32. Limita¬ 
tion Act. The suit must therefore be dismissed 
on this ground. 

(13) The result is that this appeal is allowed. 
The judgment of the learned Judge is set aside 
and the plaintiff's suit dismissed. In view of 
the faefis of this case, we direct that the parties 
would bear their own costs in all Courts. 

(14) SEN J.: I agree. 

C/H.G.P. • Appeal allowed. 
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GUHA AND RENUPADA MUKHERJEE. JJ. 
Satish Chandra De and another, Petitioners 
v. State of West Bengal. 

Civil Revn. Case No. 2860 of 1951, D/- 
22-12-1952. 

Civil P. C. (1908), S. 115 — *Exercis?d a 
jurisdiction not vested in it by law’. 

Land acquisition proceedings — Under 
Government order, arbitrator called upon 
to assess compensation on footing that 
acquisition had been made under Requisi¬ 
tioned Land (Continuance of Powers) Act, 
1947 — Arbitrator in assessirg orrp:n- 
sation on footing that acquisition was 
really under Defence of India Rules. ac‘s 
beyond his authority. (Para 4) 

Anno: C.P.C., S. 115 N. 10. 


A. I. 


Purushottam Chatlerjee, and Rameswsr 
Saha, for Petitioners: J. Majumdar, A*si 
Govt. Pleader, for the State. 

GUHA J.: This is an application under 
S. 115, C. P. C., at the instance of certain 
claimants directed against an order of Mr 
N. K. Ghose who was appointed an Arbitrator 
under orders of Government dated 31-7-50 
The subject matter of dispute is portion of 3 
C.S. plots which had bee n requisitioned by 
Government under R. 75A. Defence of India 
Rules, on 2-11-43. It appears that subsequently 
these lands were acquired by Government. In 
the order of Government dated 31-7-50 men¬ 
tioned above it was mentioned 'inter alia’ that 
.be said properties were requisitioned under 
S. 3, Requisitioned Land (Continuance of 
Powers) Ordinance, 1946, (Ordinance 19 of 
1946) and under S. 3, Requisitioned Land 
(Continuance of Powers) Act, 1947, and have 
been acquired. It appears further that there 
was also a Notification published in the Cal¬ 
cutta Gazette on 17-7-47 stating inter alia that 
the disputed lands had in supersession of pre¬ 
vious orders been acquired under S. 5 (1). 
Requisitioned Land (Continuance of Powers) 
Act, 1947. It appears that before the Arbi¬ 
trator the present petitioners claimed com¬ 
pensation on the basis of the Requisitioned 
Land (Continuance of Powers) Act, 1947, i.e.. 
under sub-s. (2) of s. 6 of that Act. It was 
argued, however, before the Arbitrator on be¬ 
half of the Government that the acquisition of 
the lands was really on 24-9-46 under sub-r. 

(2) of R. 75A. Defence of India Rules. This 
contention on behalf of the Government found 
favour with the Arbitrator and he awarded 
compensation on the footing that the acquisi¬ 
tion was really on 24-9-46 under the Defence 
of India Rules and not on 17-7-47 under Re¬ 
quisitioned Land (Continuance of Powers) Act, 
1947. The Arbitrator has accordingly held 
that the petitioners before us are entitled to 
compensation on the basis of S. 19 (1) (e). 
Defence of India Act, 1939, and he has asses¬ 
sed compensation in respect of the dispute! 
lands at Rs. 4060/3/6. 

(2) On behalf of the petitioners it has been 
contended before us that the Arbitrator was 
wrong in holding that the acquisition of the 
disputed land was under the Defence of India 
Rules and not under the Requisitioned 
Land (Continuance of Powers) Act, 1947. 
It has, therefore, been argued that the 
fundamental basis of the decision of the 
Arbitrator in regard to the assessment 
of compensation is erroneous. 

(3) On behalf of the State it has been argu¬ 

ed before us, as it was argued before the Arbi¬ 
trator, that the acquisition was really under 
the Defence of India Rules and r.ot under the 
Requisitioned Land (Continuance of Powers) 
Act. 1947, and that the decision of the Arbi¬ 
trator on the point is quite correct and that 
the Arbitrator was right in holding that the 
Collector must have acquired the land again 
under the Requisitioned Land (Continuance 
of Powers) Act 1947 under some misconcep¬ 
tion. , 

(4) It has been pointed out before us on be¬ 
half of the petitioners that in view of the 
order of Government dated 31-7-50 whereby 
authority was given to Mr. N. K. Ghose to act 
as an Arbitrator in this case it was not within 
his powers, in view of the clear terms of that 
order, to assess compensation on the basis 
that the acquisition was not under the Requi- 
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sitioned Land (Continuance of Powers) Act. 
1947, but under the Defence of India Rules. 
It appears to us that there is much substance 
in this contention. Under the Government 
order in question the Arbitrator was called 
upon to assess compensation on the footing that 
the acquisition had been made under the Re¬ 
quisitioned Land (Continuance of Power.-) Act, 
1947, and if on a consideration of all the cir¬ 
cumstances the Arbitrator came to the conclu¬ 
sion that the acquisition was not under that 
Act but under the Defence of India Rules 
under which no reference had been made to 
him, he could not assess compensation on the 
footing that the acquisition was really under 
the Defence of India Rules. In making assess¬ 
ment of compensation on that basis the learned 
Arbitrator has obviously acted beyond the 
scope of his authority and as such his order 
assessing compensation at Rs. 40G0/3/6 has 
got to be set aside on that ground alone His 
order dated 30-7-51 must accordingly be vacat- 

„ £ il be » he stand of the State that the 

8S ln tbe Present case was really under 

*hp p e . en . c ® ( . of India Rules and not under 

a U , Islt , 1 nil ec Land (Continuance of Po- 
wers) Act 1947, unoer which it purported to 

Rf’ * fresh . reference to a n Arbitrator under 

Sivernment! WlH have to be made b >’ 

mini X ith , , these observations the Rule is 

Sed aWS* ® nd # the •S rder of (he Arbitrator 
aal ™ 30-7-51 is set aside. 

in this Rule ParlieS WiU bear their own 

wh ( f/h5 e i^ press , 5? °P inion on the point 
b(er . (he acquisition in the present case 

he r" ? l , he D ? fe r nce of India Roles or under 

wersf Act 1947 ed La! ' d (Conlinuance °f Po- 

(OiREMJPADA MUKHERJEE J.: I agree. 

' _ Rule made absoluie. 
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K. C. CHUNQER J. 

Ma&S*' v. 

. Criminal ¥C." “(1*98,°' t' 12 -' 952 ' 

time within one month ir convfclion” A ‘ a ” y 

aVSKSM* • 

one month of Snvfe'. ? o„ l ^ S , £e 1 l si<>n with “ 

aww as? P p 4sat 

conviction and DossPQci™ the order of 

the eompIatoa„t PO aS? n Vv aS T r h!. Sl0red l 2 

the & V? t 

b ^ ;sf was 

Of Meets TTouVt 

wnvlctfon 52 a 2 nd eV S 1 ere fh? nt ^ 

vent his 


Irate which was a just order. The Ses¬ 
sions Judge not having done so the High 
Court as a Court of revision had power 
under S. 522 to make such an order. 

(Para 1) 

(iii) that the whole proceedings were 
misconceived as possession had already 
been delivered when the Sessions Judge 
was moved and made the reference. 
There was no provision in S. 522 of restor¬ 
ing such possession back to the accused 
person. (Para 1) 

Anno: Cr.P.C., S. 522 N. 5, 10. 

Shambhu Nath Banerji, for Complainant; 
Manishi K. Das, for Accused. 

CASE CITED: 

(A) (’49) AIR 1949 Cal 111: 50 Cri LJ 172 
ORDER: This is a Reference made by the- 
Sessions Judge of Midnapore against an ordei 
under S. 522, Criminal P. C. passed bv a Magis¬ 
trate, 1st Class, of Contai. The facts are that 
the accused person in whose favour the Refer¬ 
ence has been made was convicted under S. 323. 
Penal Code, that is, cf using force and thi- 
force was used in connection with dispossession 
of the complainant from C. S. plot No. 2827. 
The learned Magistrate definitely found dispos¬ 
session of the complainant and disbelieved the 
accused’s case that they were fencing their own 
land and were protected by the right of private 
defence. Therefore all the elements necessar; 
for S. 522, Criminal P. C. were present. Th* 
decision of Harries C. J. in — ‘Samdhu Rov v 
Mati Khatik\ AIR 1949 Cal 111 (A), has there- 
fore no application as the whole judgment pro- 
ceeded on the ground that S. 522,' Criminal 
r. c. did not apply in that case because there 
was no use of force or show of force or criminal 
intimidation. The learned Sessions Judge made 
tne Reference not on this ground of show cf 
force but on the ground of limitation. 

Section 522 lays down that a Magistrate ca* 9 
make the order within one month of conviction’ 

^l P rT nt c f se - the complainant filed a 
mnnH r° b? . re ? tored to Possession within on-’ 
month of conviction but as the accused opposite 

paitj had gone up to the higher Court the 
learned Magistrate, ‘suo mot u \ it appears with¬ 
out any express order of the higher Com-' 

si d 0 j n ou o 

Reference by the accused opJisitepadT 
rejected by the learned Sessions Judge and th* 

s r Tsssfc tsjsfi 

period is fixed in th* *Pn!* e ?!' e {l because the 

to this Court and it anDeaiWrn th i Retei 'ence 
fs a Court of ItevJsfftSf S u 522 that 
to make such an ord? power 

made by the learned Mag Jratet madeVlhis 
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1 Court exercising its power of revision, as the 
! revisional Court mentioned in S. 522, Criminal 
I P. C. It may also be mentioned that the whole 
j ci the proceedings were entirely misconceived 
as possession had already been delivered when 
the learned Sessions Judge was moved and 
made the Reference. There is no provision in 
S. 522 of the Code of restoring such possession 
* back to the accused person. 

(2) Under the circumstances, the Reference 
is rejected. 

B/K.S. Reference rejected. 
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Badri Prasad Missir and another, Accused- 
Petitioners v. The State 

Criminal Revn. Case No. 495 of 1952, D/- 
10-2-1953. 

(a) Constitution of India, Art. 14 — Rea¬ 
sonable classification not barred. 

The fundamental right as to the equal 
protection of the laws and equality before 
the law only means that there should be 
equal operation of law in respect of all 
persons similarly circumstanced. The 
Legislature may make special laws ap¬ 
plicable to particular classes provided 
there is a reasonable basis for the classi¬ 
fication. (Para 5) 

(b) Criminal P.C. (1898), S. 269(1) — 
Validity — Does not contravene Art. 14 — 
4 Constitution of India, Art. 14). 


Section 269(1), Cr. P. C. does r.ot em¬ 
power the State Government to deal with 
individual cases but compels the State 
Government to deal with all offences or 
particular classes of offences within a 
district all at once. There is therefore, no 
contravention of the fundamental right of 
the equal protection of the laws gua¬ 
ranteed by Art. 14 of the Constitution, in 
the state of the existing law under the 
Criminal Procedure Code, which enables 
the accused concerned in particular class 
of cases to be tried by jury and the accus¬ 
ed concerned in other class of cases to be 
tried with the aid of assessors. AIR 1952 
Cal 150 (FB): AIR 1952 Cai 639 (SB) and 
AIR 1952 SC 75, Explained and Distin¬ 
guished; AIR 1952 SC 123, Ref. (Para 10) 
Anno: Cr. P. C., S. 269 N. 2, 3. 

(c) Constitution of India, Art. 14 — Prin¬ 
ciple of classification. 

The principle that the classification 
'should be deducible from the terms of the 
Act itself including the preamble is ap¬ 
plicable only in respect of Special Acts 
seeking for the purpose of a particular 
class of cases to supersede the ordinary 
criminal law of the country as contained 
in the Criminal Procedure Code and sub¬ 
stitute therefor a procedure less advan¬ 
tageous to the accused. The rule does rot 
affect the question of validity of the 
ordinary Criminal law of the land as con¬ 
tained ‘in the Criminal Procedure Code. 
AIR 1952 SC 123. Rel. on. (Para 9) 

S. S Mukherjee and Subimal Som, for 
Petitioners; J. M. Banerjee, for the State. 


CASES CITED: 

(A) (’52) AIR 1952 
450 (FB) 

(B) (’52) AIR 1952 


Cal 150: 1952 Cri LJ 
SC 75: 1952 Cri LJ 510 


(C) (’52) AIR 1952 SC 123: 1952 Cri LJ 805 

(D) (’52) AIR 1952 Cal 639: 1952 Cri U 1441* 
56 Cal WN 659 (SB) 

SEN J.: This revisional application is 
directed against the order committing the peti¬ 
tioners Badri Prasad Missir and Lakshx.i 
Narayan Dey to sessions in respect of the 
offence under S. 7(2) proviso of the E-sential 
Supplies Act 1946 and against the order of the 
Sessions Judge directing that the trial of the 
case be held with the aid of assessors. The 

a • « • e 1 • It I « • A a « 


Police Patrol Party at Adisaptagram, P. S. 
Magra, in the district of Hooghly stopped the 
lorry and found that it contained rice and 
they arrested the petitioners who were found 
in the lorry. They were charged under S. 7(2) 
of the Essential Supplies Act for passsssing 
rice much in excess of the maximum quantity 
which could be lawfully possessed by any 
person. The punishment prescribed for the 
offence by the section as amended is impri¬ 
sonment which may extend to 7 years and a 
fine not less than 20 times the value of the 
foodgrain found in the possession of the ac¬ 
cused. The committing Magistrate found that 
the facts outlined above were sufficiently 
proved by evidence and he committed the* 
two petitioners to sessions. The sessions trial 
was taken up by B. P. Bakshi, the Assis ant 
Sessions Judge, to whom the case was trans¬ 
ferred by the Sessions Judge. Before him t ie 
petitioners filed a petition to the effect that 
the case should be tried with Jury and not 
by the aid of assessors. The Assistant Ses¬ 
sions Judge rejected the petition on the 
ground that under the existing law the case 
was triable with the aid of assessors and no 
by Jury. Thereupon a petition under S. W 
Cr. P. C. was moved and the case was stayed 
and this Court was moved in revisional ap¬ 
plication. 

(2) As regards the first point that the com- 
mitment of the petitioners to the Court of 
Sessions under S. 7(2) proviso of the Essen 
tial Supplies Act 1946 was illegal, it; is not 
seriously pressed by Mr. Mukherjee appear g 
on behalf of the petitioners. In view of the 
fact that the maximum punishment pre-cr 
ed for the offence is 7 years, the case » 
triable by the Court of Sessions by Sch. A ^ 
P. C. It is provided therein that «■ “JJ 
offence under any law other than the I - 
Penal Code is punishable with death or tran 
portation or imprisonment of 7 yeajs or up- 
wards, the case is triable only by the Court 
Sessions This case was therefore rightly con 
mitted to the Court of Sessiors. 

(3) As regards the second point, viz., ma 
the Sessions Judge’s order that the case 
tried with the aid of assessors is illegal, M■ 
Mukherjee appearing on behalf of the pe 
tioners does not press that point also seriou 
ly. Section 268. Cr. P. C. provides that au 
trials before a Court of Sessions shall w 
either by jury, or with the aid of . a “ e f,° at e 
Section 269, sub-s. 1 provides .that tine g 
Government may by order in the omaa 
Gazette, direct that the trial of aU offence^ 
or of any particular class of offence , b 
any Court of Sessions, shall be by Jury m any 
district. The necessary implication Is that only 
the classes of offences so notified by the Stag 
Government as triable by jury shaU b < n 
by jury and that all other offences shall d 
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tried with the aid of assessors. This is the 
accepted law and it is admitted that there is 
no notification that the trial of offences un¬ 
der the Essential Supplies Act should be by 
jury. It is clear therefore that the learned 
Sessions Judge was quite right in directing 
that the case be tried with the aid of asses¬ 
sors. 

(4) Mr. Mukherjee however has raised a 
point of constitutional law and has urged it 
strenuously, namely, that all accused com¬ 
mitted to the Court of Sessions may demand 
equal treatment and that it amounts to discri¬ 
mination if some accused committed to Ses¬ 
sions are tried by jury and other accused 
also committed to sessions are tried with the 
aid of assessors and there is no fair and rea¬ 
sonable basis for this difference as to the 
mode of trial of different accused committed 
to the Court of Sessions; and as the order of 
the learned Sessions Judge that the trial be 
held with the aid of assessors amounts to 
discrimination before the law, the petitioners 
are entitled to claim that they should be tried 
by jury. 

(5) Article 14 of the Constitution is the 
Article relating to equality before the law 
and equal protection before the laws. This 
Article runs as follows: 

‘The State shall not deny to any person 
equality before the law or the equal pro- 

Trti” ° £ the laws within the territory of 

It is however well-recognised that there may 
be differences in the law applicable to diffe¬ 
rent classes. The fundamental right as to the 
equal protection of the laws and equality be¬ 
fore the law only means that there should be 
equai operation of law in respect of all per¬ 
sons similarly circumstanced. The Legislature 
may make special laws applicable to particu- 
^r classes provided there is a reasonable 
basis for the classification. The Criminal Pro- 
hfnd re £°* de c ° ntains the ordinary law of the 

stated r h£f -° Criminal ,rials - As 1° have 
cour? h n { f c’ *P res Pf c .t Of trials before the 

t a hf S St r t is the'Smon a rule V ‘It is^nly whe°n 

cemed-in any re ptrticuhr dS i the a< > cused con * 

22. it aststss" siss4,T s 

sail Vy s 

mitted to the 3 Court of <w& me P ers . ons com “ 

SL2S M 

^ect^n C ^of°^the rt iaws ^within 

Indin °ws within the territory of 

S3« clals of concerned in any parti- 
Of offences like offences under the 


Essential Supplies Act constitutes a special 
class. It cannot be said that there is no rea¬ 
sonable basis for these classifications. Ac¬ 
cordingly, it must be held that there is no 
breach of the fundamental right of the peti¬ 
tioners guaranteed by Art. 14 of the Ccns i- 
tution. 

The Court cannot compel the Government 
to issue a notification providing that offences 
under the Essential Supplies Act shall be 
tried by jury. If the power given by S. 269(1) 
to the State Government were an aibitrary 
power, it would rather follow that the State 
Government could not issue a notification pro¬ 
viding that any particular class of offerees in 
any district should be tried by jury. There¬ 
fore the common rule of trial before the Ses¬ 
sions Court would be applicable and all cases 
would have to be tried with the aid of asses¬ 
sors. But we must hold that the power givdn 
to the State Government by S. 269(1) is not 
an arbitrary power and that exercise of that 
power by the State Government does not con¬ 
stitute a breach of the fundamental right as 
to equal protection of the laws guaranteed by 
Art. 14 of the Constitution. 

(6) Mr. Mukherjee has referred to certain 
rulings in (his connection. In the case of — 
£'S va ,«-£ 1 U^ arkar v - State of West Bengal’, 
AIR 19 d 2 Cal 150 (A) a Full Bench of this 
Court was concerned with the question whe- 
* r J he . Wes 1 Bengal Special Courts Act 
(1950) violated the fundamental right as to 
the equal protection of the laws guaranteed 
3 e °X * be Constitution. The majority 

, tke £, u11 Bench held that sub-s. 1 of S 5 
of the West Benga 1 Special Courts Act (1950) 
offended against Art. 14 of the Constitution in 
so far as it empowered the State Government 

Court e a C L a #K y case t0 be tried by a Special 
V? e pow< * S‘ ve n in the section and 
the notification made under the powers so 

fntfo n n T5? # J! ltra , vke l Art - 14 of the Consti- 
t 4 he ” f0re the Special Court had no 
^ i ctl0n J t0 f y Persons in pursuance of the 
powers under the notification and to convict 
fhf sentence them. It was however held that 

S0 far ? s 14 auth °rised its application 
to offences or classes of offences or classes of 

stifution 38 n0t obnoxious 10 Art. 14 of the Co* 

mmmm. 

“tar 2 ??® ^eauira 

be h 1aid a dow 0f • 
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another Supreme Court case, viz., — ‘Kathi 
Raning Rawat v. State of Saurashtra*, AIR 
SC 123 (C). The following extract from 
the judgment delivered by B. K. Mukherjea 
J. will clarify the points stated above. 

Tn the Calcutta cases referred to above, the 
notification under S. 5(1) of the West Ben¬ 
gal Act directed certain individual cases i.i 
which specified persons were involved to 
be tried by the Special Court and it was 
held by the High Court of Calcutta that 
S. 5(1), West Bengal Special Courts Act to 
the extent that it empowers the State Gov¬ 
ernment to direct any case to be tried by 
special Courts was void as offending against 
the provision of the equal protection clause 
in Art. 14 of the Constitution; and this view 
was affirmed in appeal by a majority of this 
Court. With regard to the remaining part of 
S. 5(1), which authorises the State Govern¬ 
ment to direct, offences, class of offences ... 
or class of cases for trial by Special Courts 
the majority of the Judges of the Calcutta 
High .Court were of opinion that it was not 
obnoxious to Art. 14 of the Constitution. In 
the present case, the notification, that was 
issued by the Saurashtra State Government 
on 9/11-2-1951, did not relate to individual 
cases. The notification constituted in the 
first place a Special Court in the areas speci¬ 
fied in the schedule. It appointed in the 
next place a Judge to preside over the Spe¬ 
cial Court and finally give a list of offences 
with reference to appropriate sections in the 
Indian Penal Code which were to be tried 
by the Special Judge. If the view taken by 
the Chief Justice of the Calcutta High Court 
and the majority of his colleagues is right, 
.such notification and that part of S. 11 of 
the Ordinance, under which it was issued, 
(, ou!d not be challenged as being in con¬ 
flict with Art. 14 of the Constitution. This 
point did come up for consideration before 
us in the appeals against the Calcutta deci¬ 
sion with reference to the correspanding 
part of S. 5(1), West Bengal Act, but al¬ 
though a majority of this Court concurred 
m dismissing the appeals, there was no such 
majority in the pronouncement of any final 
opinion on this particular point.” 

Thus the Supreme Court decision in — ‘The 
Slate of West Bengal v. Anwar Ali Sarkar’, 

(B) does not go further than the Full Bench 
decision of this Court. 

(8) Mr. Mukherjee on behalf of the peti¬ 
tioners has urged that in ‘the Saurashtra case* 

(C) from which the above extract has been 
taken their Lordships of the Supreme Court 
did go a little further and said that a special 
Act providing a special Tribunal should give 
some idea of the basis of the classification of 
the offences which are intended to be tried by 
the Special Tribunal. It has been urged that 
as S. 269(1), Cr. P. C. gives r.o indication of 
the basis of classification of the class of 
offences which may be notified for trial by 
jury, the provision contravenes the funda¬ 
mental right guaranteed by Art. 14 of the Con¬ 
stitution. V/e should point out however that 
the Supreme Court was concerned with Spe¬ 
cial Acts providing for trial in a Special Court 
by a special procedure by suspending the 
operation of the ordinary mode of criminal 
trial provided by the Criminal Procedure 
Code, and of the ordinary criminal Courts of 
the land set up under the Criminal Procedure 
Code. The decision of the Supreme Court re¬ 
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lating to the Special Act containing S omp 
basis of the classification of the offences 
which are intended to be tried by the Special 
Tribunal must be read in that context Thus 
it appears that in — ‘the Saurashtra case’ 
(C) it was contended on behalf of the apnel’ 
lant that S. 11 and the notification issued 
thereunder were discriminatory i n that the 
offences alleged to have been committed bv 
the appellant within the specified areas were 
required to be tried by the Special Judge un¬ 
der the special procedure, while any person 
committing the same offence outside the area 
would be tried by the ordinary Court under 
the ordinary procedure. It is clear, therefore, 
that there was r.o attempt to challenge the 
validity of the ordinary procedure for trial of 
sessions cases by the ordinary Courts set up 
under the Criminal Procedure Code. All these 
cases were concerned with Special Act which 
sought to supersede the ordinary criminal 
Courts of the land and the ordinary mode of 
criminal trial provided by the Criminal Pro¬ 
cedure Code. This point would be made 
clearer by reference to certain portions of the 
judgment of the Supreme Court in — ‘the 
State of West Bengal v. Anwar Ali Sarkar*, 
(B). At p. 84, there is the following observa¬ 
tion by Fazl Ali J.: 

' The Act itself lays down a procedure which 
is less advantageous to the accused than 
the ordinary procedure, and this fact must 
in all cases be the root-cause of the discri¬ 
mination which may result by the applica¬ 
tion of the Act.” 

At p. 92, there is the following observation by 
Mukherjea J.: 

"As I have said already, in the present case, 
the discrimination arises on the terms of the 
Act itself. Tne fact that it gives unrestrain¬ 
ed power to the State Government to select 
in any way it likes the particular caws or 
offences which should go to a Special Tribu¬ 
nal and withdraw in such cases the pro¬ 
tection which the accused normally enjoy 
under the criminal law of the country, is on 
the face of it discriminatory.’* 

(9) So, it was only in respect of Special 
Acts seeking for the purpose of a particular) 
class of cases to supersede the ordinary crimi¬ 
nal law of the country as contained in the 
Criminal Procedure Code and substitute there-, 
for a procedure less advantageous to the 
accused that the Supreme Court has laid 
down in 'the Saurashtra case’, (C) that the 
principle of the classification should be dedu- ( 
cible from the terms of the Act itself includ-j 
ing the preamble. This decision, therefore, 
does not affect the question of validity of the 
ordinary criminal law of the land as contain¬ 
ed in the Criminal Procedure Code. 

(10) I need refer to only another case cited 
by Mr. Mukherjee, namely, — ‘Ram Kissen v. 
State of West Bengal*, AIR 1952 Cal 639 (D). 
In this case, the Special Bench of this Cour 
was concerned with the validity of S. 12(1) of 
the West Bengal Black Marketing Act. That 
provision empowers the Government to trans¬ 
fer any case under the West Bengal Black- 
Marketing Act to a Special Tribunal Tne 
wording of the relevant portion is as follows : 

“The Provincial Government may, from time 
to time by notification in the Official Gazette, 
allot cases for trial to each Special Tribunal, 
and may also from time to time by like 
notification transfer any case from one Spe¬ 
cial Tribunal to another or withdraw any 
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case from the jurisdiction of a Special Tri- ings should be quashed as bad.^ ^ 

ThusTthe"Government could transfer any case Anno: Cr. P. C. S. 14o N. 12. 

thev liked under the West Bengal Black Mar- S. S. Mukherjee, and Subimal Shome, for 
ketin^ Act to a Special Tribunal and leave Petitioners; S. K. Basu, for Opposite Party. 

other° cases under the West Bengal Black SEN J.: This revisional application is direc.- 
Marketing Act to be dealt with by the orcli- ecl against the order of the Sub-Divisional 

nary Courts. Their Lordships, therefore, held Magistrate, Vishnupur, drawing up proceed- 

that the discriminatory power of withdrawal ings unc j er s. 145, Criminal P.C. in respect ot 

and transfer given to the Gcvernmen-, in- cer t a in lands of Mouza Kar.aipur, Police 

volved discrimination violating the provision station Sonamukhi, measuring about 62.80 


of Art 14 of the Constitution. This was also 
a case like S. 5(1) of the West Bengal Special 
Courts Act (1950), ar.d the State Government 
in its discretion might withdraw individual 
cases from the ordinary Courts governed by 
the ordinary procedure and send it to a Spe¬ 
cial Tribunal or Special Court governed by 
special procedure. As I have already pointed 
out, that decision in such a case does not real¬ 
ly support the contention of Mr. Mukherjee, 
because S. 269(1), Cr. P. C. does not empower 
the State Government to deal with individual 
cases but compels the Slate Gcvrnment to 
deal with all offences or particular class :s of 
offences within a district ail at once. 

We are, therefore, unable to accept the con¬ 
tention of Mr. Mukherjee that there is any 
contravention of the fundamental right of the 
equal protection of the laws guaranteed by 
Art. 14 of the Constitution, in the sia f e of the 
existing law under the Criminal Procedure 
Code, which enables the accused concerned in 
particular class of cases to be tried by jury 


acres. It appears from the reports of the Cir¬ 
cle Officer, South, on the basis of which the 
proceedings were started, that the petitioners 
Turn Majhi and others, who are Somhais and 
men of the second party, obtained settlement 
of the lands in 1927. but after cultivating the 
lands for some years, they abandoned the 
lands and left the locality about 15 years ago, 
but about June 1951. they returned to the 
locality and look possession of some of the 
disputed lands and cultivated some of them 
and erected huts in others. On 14-6-1951, the 
opposite party started proceedings under S. 
144, Criminal P. C. and an order was issued 
under that section restraining the parties from 
entering the lands. But that order was dis¬ 
solved on 16-8-1951 — the Sub-Divisional Ma¬ 
gistrate recording a finding that the second 
party, Sonthals were in possession. Thereafter, 
nowever, on the application of the opposite 
party, who is the first parly, proceedings un¬ 
der S. 145, Criminal P.C., were started after 

* i • • 11 • « • _ 


TMiuuuidi L’ldb* UI cases io ue irieu uy jury nhfaininp fnrlhor r^rlc 

be“S °‘ P °'i? °«>“'> ***■ 
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A/D.R.R. Rule discharged. Vishnupur, on 7-4-1952, where the objections 

—--- were overruled. The first point is that in view 
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MITTER AND SEN JJ. no fresh proceedings under S. 145, Criminal 

Turn Majhi and others, (2nd party) Peti- p -C-> should have been started in respect of 

tioners v. The State (Bimal Mukherjee, 1st the same lands. On this point I must agree 

party) Opposite party. with the learned Magistrate that the record- 

Criminal Revn. No. 497 of 1952, D/-6-2-1953. of a , {L nd i ng in , a Proceeding under S. 144. 
(a) Criminal P C MflQRt iaa in.r iar v-rimmai P. c. would not bar the drawing up 

m ~ Ss* 

Prior proceedings under S 144 in 144 Priming? p r° pr ? c ? ed JH g V nder s - 
respect of certain land — Order dissolving 9li WOldd P 0 j be binding in a 

proceedings on finding that possession pr0ceeding > and if the Magistrate 

was with particular party — Such finding ! n lSlhniS? tf 0 ?." n ? ate / ial * that there 

is not binding in subsequent proceedings the* dlSuS3 > 1«n5ie th h breach the peace over 

under S. 145 in respect of same land and SsMtoS^PrinSS! dra ^ up P^ceed- 
as such it is no bar to initiation of S 145 ‘ r J.fL u J ld 1 f r 14 5, Criminal P. C. The second 
proceedings if on proper material Magi'-- fn« was th at the opposite party be- 

trate is satisfied that there is a likelihood De terU to a °J the landlord was not com- 

“iSSA.’st 145, n. 44 <para 2> £ i v® *<?. tjuTssas: 

msJ&rtssr ~ ,and,ord belns re ‘ 

represented by his employee in S. 145 prc£ m £ 3 2 “ appe ^ s - however, that there is a 

ceedings. (Para 2) T° re q c ? g £ nt _ objection to the proceedings un- 

Anno: Cr. P. C. S. 145 N. 19. Pts. 9, 10. Criminal P. C. as drawn up bv the 

(c) Criminal P. C. (1898), S. 145 — L : kel ! - S ^[ a f' strat ®- Two reports of the Circle 

hood of'breach of peace. 9|?5f r, . K dated 5-12-1951 ar.d 24-12-1951 

Initiation of proceedings under S. 145 In western narWf pw w Ve in tKe south- 

respect of several plots — No material on tht SnnfhnU f P !^ No v*- of MoUza Karaipur, 

record to show that there was likelihood session ° • lh ° p * e 2 ,1 ? n V s ob, ained pos- 

of breach of peace in respect of certain n«l a 2 °j SIX m0I )ths before the proceed- 
plots — Report showing that some plots and in a n ft r Sil” up - h y c ultivaUng the lands, 

were in possession of ope party for more Mm™ P °n f ! ot *??• 13 of the same 

than six months prior to order L Proceed- Shouf’siv t # rly 4 ? btained Possession 

lccu about six months before the proceedings were 
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drawn up by constructing huts thereon. The 
report also shows that the petitioners felled 
some trees standing on Plots Nos. 4 and 5. 
But the proceedings include many other plots, 
namely. Plots Nos. 3, 6, 12 and 198 of Khatian 
20 of Mouza Kanaipur ar.d the total area of 
land brought within the scope of the proceed¬ 
ings is 62.80 acres, although it appears that 
the petitioners have taken actual possession 
of only a few bighas out of that land. 

(4) We must hold, therefore, that the pro¬ 
ceedings as drawn up are open to objection, 
because there is no material on record to show 
that there is any dispute likely to result in 
breach of the peace relating to Pbts Nos. 3, 6, 
12 and 198 of Mouza Kanaipur. 

(5) As regards the portions of the remain¬ 
ing plots in which the petitioners ob'ained 
possession about six months before the pro¬ 
ceedings were drawn up, the proceedings 
would be infrucluous in view of the proviso to 
sub-s. (4) of S. 145. Criminal P. C., which 
provides that the Magistrate may restore lands 
to the original owner only if wrongful dis¬ 
possession took place within two months next 
before the date of the proceedings. Therefore, 
the Magistrate could not restore lands of 
which the petitioners obtained possession 
about six months before the proceedings. 

(6) In the circumstances, the proceedings 
must be quashed. It would, however, be open 
to the opposite party to institute fresh pro¬ 
ceedings in respect of lands about which there 
is a present apprehension of breach of the 
peace, provided it is found oi enquiry that 
the petitioners have not been in clear posses¬ 
sion of the same for more than two months. 

(7) Subject to the above observation, the 
Rule is made absolute ar.d the proceedings 
under S. 145, Criminal P. C. are quashed. 

(8) MITTER J.: I agree. 

B/K.S. Rule made absolute. 
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G. N. DAS AND SEN JJ. 

Sree Sree Radha Ballav Jiu Thakur. Appel¬ 
lant v. Shebaits of Sri Sri Iswar Lakshmi 
Janardan Thakur and another, Respondents. 

Letters Patent Appeal No. 1 of 1952, D/- 
27-11-1952 against a judgment of P. N. Mocksr- 
jee J. in S. A. No. 897 of 1948. 

(a) Landlord and Tenant — Rent decree — 
Execution — Decree for rent agairsl some 
defendants and for costs against all. 

Where the claim under execution was 
one for rent and the defendants who were 
made liable to pay the same were all the 
putnidars recorded in the landlord’s 
sherista, an execution of the decree for 
this sum must be regarded as an execution 
of a decree for rent against all t*-e recorded 
tenants. The fact that by the same decree 
some of the recorded tenants were made 
liable for a prior period did not make this 
part of the decree under execution none¬ 
theless a decree for rent. No question of 
splitting up the decree for r>sts arose. 
The decree specifically made all the re¬ 
corded tenants liable for the costs. 

(Para 7) 

(b) Landlord and Tenant — Rent decree — 
— Decree against all recorded tenants —■ 
Civil P. C. (1908), O. 1 R. 10. 

A decree for rent obtained against all 
the recorded putnidars would be a rent 


decree even though the landlord has failed 
to implead certain part-transferees of an 
interest in the putni, who were not recog¬ 
nised by the landlord. AIR 1943 Cal 31Q 
Rel. on.: AIR 1944 Cal 219, Disting. 

Anno: C.P.C., O. 1 R. 10 N. 20^” ^ 
Atul Ch. Gup'.a and Purushottam Chatterji 
lor Appellant; Apurbadhan Mukherjee ar.d 
Chandra N. Laik, for Respondents. 

CASES CITED: 

(A) (’44) AIR 1944 Cal 219: 48 Cal WN 312 

(B) (’43) AIR 1943 Cal 319: 47 Cal WN 18$ 
G. N. DAS J.: This is an appeal by defendant 

1 Sree Sree Radha Ballav Jiu Thakur by bis 
shebait Uday Chand Mahatab. Maharajadhiraj 
Bahadur of Burdwan, against a judgment of 
P. N. Mookerjee J. 

(2) The facts which led up to this litigation 
may be stated as follows. The plaintiffs claim¬ 
ed to be under tenants in respect of a putni 
mehal which was held by the ‘pro forma’ de¬ 
fendants as putnidars under the Zemindar, viz., 
the debottar estate of the Maharaja of Burdwan. 
In 1934 a suit for rent for the years 1337 to 
1340 B.S. was instituted by the Zemindar 
against the then holders of the putni in ques¬ 
tion. Plaintiff 1 of the Rent Suit was described 
as the deity Sree Sree Radha Ballav Jiu Tha¬ 
kur by the shebait Maharaja of Burdwan re¬ 
presented by the Manager. Court of Wards, and 
plaintiff 2 was described as the said deity re-d 
presented by the Maharaja of Burdwan simpli# 
citer. The suit was decreed in favour of plain¬ 
tiff 1. It was dismissed as against plaintiff 2. 
The decree which* was drawn up in the suit 
stated that the rents for the years 1337 to 1340 
B.S. aggregating the sum of Rs. 4085-2-1 were 
decreed against all the defendants and a sum 
of Rs. 3599-9-8 was decreed against defendants 
10 and 11 for the period 1338 to 1340 B.S. There 
was a decree for costs to the tune of Rs. 528-10-6 
against all the defendants. This decree was 
passed on 5-12-1934. It was executed as Rent 
Execution Case No. 13 of 1938 by plaintiff 1 as 
aforesaid and the execution prayed for was by 
a sale of the putni in arrears, the sum claimed 
in the execution petition being the entire sum 
decreed, namely, Rs. 4085-2-1 plus costs and 

interests. , , 

(3) In the execution proceeding various ob¬ 
jections were raised by the different judgment- 
debtors. One of the objections taken by judg¬ 
ment-debtor Bhudar Chandra Mukherjee was 
that the decree could not be executed as a rent 
decree. This objection was overruled in part 
by the learned trial Judge. The order is dated 
25-7-1938, Ex. K(l). By this order the Court 
held that the claim for rent for the year 1337 
could be executed only as a money decree, but 
the claim for the years 1338 to 1340 B.S. to¬ 
gether with costs could be executed as a rent 
decree. The Court specifically held that a sum 
of Rs. 3599-9-6 together with costs would be 
executable as a rent decree. This order was 
affirmed on appeal, Ex. K(3). 

(4) The other set of objections which was 
filed by some other judgment-debtors related 
to the absence of Satkori Roy and Jogendranatn 
seems (sic) unrecorded transferees from the re¬ 
corded tenants as parties defendants in the 
rent suit. It was contended that as such the 
decree in question could not be executed as a rent 
decree, because Satkari Roy and Jogendra Natn 
Banerjee were not impleaded as parties de¬ 
fendants in the rent suit. This objection was 
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overruled by the learned Judge. Thereafter 
Rent Execution Case No. 13 of 1938 was allowed 
to be dismissed for default on 10-9-1943, and a 
fresh execution case was started by plaintiff 1 
of the rent suit being Rent Execution Case No. 
47 of 1946 praying for execution only in regard 
S the data for the years 1338 to 1340 B,S 
namely, a sum of Rs. 3599-9-6 together noth 
costs The prayer was made for realisation cl 
the sum by a sale of the putni in arrears. Mean¬ 
while in March 1940, the present suit was in¬ 
stituted by the under-tenants praying for a 
declaration that the decree that was executed in 
Rent Execution Case No. 13 of 1938 was not a 
rent decree in the proper sense of the word and 
for an injunction restraining the decree-holder, 
defendant 1, from proceeding with the execu¬ 
tion. This suit was contested by the defendant 
1 , i.e., the present appellant. The learned trial 
Judge decreed the plaintiffs' suit being of opi¬ 
nion that the decree under execution was not a 
rent decree. An appeal was taken by the pre¬ 
sent appellant to the lower appellate Court 
which was dismissed. On a second appeal 
being taken to this Court the judgment and 
decree of the lower appellate Court were set 
aside and the case was remanded to the lower 
appellate Court for a re-hearing of the appeal. 

As a result of the hearing after remand the 
lower appellate Court reversed the judgment of 
the learned trial Judge and dismissed the plain¬ 
tiffs’ suit. Against that judgment and decree 
the plaintiffs preferred a second appeal to this 
Court. This appeal was heard by P. N. Mooker- 
jee J. and was allowed and the plaintiffs’ suit 
was decreed with costs in this Court and in the 
Court below. It is against this judgment that 
the present appeal has been taken. P. N. 
Mookerjee J. allowed the appeal preferred 
before this Court by the plaintiffs solely on the 
ground that the decree could not be split up 
so far as the costs are concerned and as such 
the execution could not be regarded as a rent 
execution. On all other points the learned 
Judge agreed with the lower appellate Court. 

(5) Mr. Gupta, learned Advocate appearing 
on behalf of the appellant, has contended that 
the view taken by P. N. Mookerjee J. is not 
correct. In order to decide this contention it is 
necessary to consider the precise effect of the 
decree which was passed in Rent Suit No. i I of 
1934. 

(6) I have already set out the terms of the 
decree that was passed in the rent suit. It has 
to be noted that a decree for a sum of Rs. 
^85-2-1 being the claim for rents from 1337 to 
1340 B. S. was purported to have been passed 
against all the defendants. This was followed 
by a direction that as against defendants 10 

“ the claim decreed was for the years 
1338 fo 1340 B. S. and that those defendants 
were liable for a sum of Rs. 3599-9-8. This was 
followed by a further direction that all the 
defendants were liable to pay the costs of the 

u,hli m ,y 0 Pi ni0n > the decree, read as a 

the / e was 3 decree l° r the 
rent of 1337 B. S. so far as defendants 1 to 9 
are concerned and there was a decree for the 

fendnntc 1338 W 340 - B ' S ' a 8 ains t all the de- 
„ C °V P i ed Wlth the decree for costs 

fhp nni * °L th * em ‘ P - N ' Mookerjee J. was of 
ne opinion that on a proper interpretation of 

decree for cost s read in the 
the judgment passed in the rent suit 
must be regarded as a decree for costs for the 


year 1337 B. S. only against defendants 1 to v> 
and as a decree for the remaining portion ot 
the costs against all the defendants. In his 
opinion, the decree was ambiguous and it was 
permissible to refer to the judgment for the 
purpose. 

In so far as the decree for costs is concerned, 
the decree is specific and clearly makes all the 
defendants liable for the costs of the suit. 
Whether such a decree should have been made 
or not is not the point before us. The decree, as j 
it stands, in my opinion, must be regarded as a 
decree making defendants 1 to 9 liable for the 
rent for 1337 and a decree making all the de¬ 
fendants liable for the years 1338 to 1340 B. S. 
together with costs. The execution which was 
proceeded with sought to realise the claim for. 
rent for 1338 to 1340 B. S. together with costs ( 
in respect of which all the defendants were! 
liable. The claim under execution was one, for 
rent and the defendants who were made liable i 
to pay the same were all the putnidars recorded 
in the landlord's sherista. An execution of the 
decree for this sum must be regarded as an 
execution of a decree for rent against all the 
recorded tenants. The fact that by the same 
decree some of the recorded tenants were made i 
liable for a prior period does not make this i 
part of the decree under execution nonetheless 
a decree for rent. It must, therefore, be held 
that the execution which was being proceeded 
with by the landlord was one for realisation j 
of the rent due by all the tenants vis-a-vis the 
landlord. No question of splitting up the decree 
for costs arises. The decree specifically made 
all the recorded tenants liable for the costs. The 
ground on which the learned Judge proceeded 
must, therefore, be overruled. 

(8) Mr. Mukherjee, learned Advocate for the 
plaintiffs-respondents, sought to support the 
decree on certain other grounds which were 
decided against the respondents by P N 
Mookerjee J. In the first place, he contended 
that the decree which was being executed was 
not a rent decree because the decree-holder was 
not the landlord. He suggested that the Record- 
of-Rights records the Maharaja of Burdwan 
partly as shebait of the deity and partlv in 
his own personal capacity. The lower appellate 
Court found that the zemindary interest was 
acquired by Maharani Kamal Kumari as the 

ms a R r r the d .u‘ ty ( u as far back as the ; ear 
f ’ Ey, i ^ en P r °P r >etor Guruprosad 
Ghose. The landlord s interest was. therefore 
vested in the deity represented bv th» shebait’ 
The Record-of Rights in so far as it records the 
Maharaja of Burdwan in his personal capacity 
as a co-proprietor must be taken to be an- 
erroneous description of the capacity in which 
it was held by the Maharaja. 

(9) It was then contended that all the co¬ 
sharer landlords were not impleaded. It was 
suggested that the Mitters of Bagbazar were 

of S this Mr St MnWh 0 the su # peri ° r right. In support 
r : 1 ,‘ s Mr. Mukherji referred to the Record-of- 

fnnpif^ S r S0 * to % D register. The lower 
nf P pnfn^ C °^ t * C0 ?u ldered this matter and was 
! » that the Record-of-Rights is not 

Th ^ • °Y er ap P ellate Court pointed out 
that the original purchase of the superior rie'nt 

h? b deitv Iah Th a P ni , Kamal Kumari as shehaKf 

me deity. The lower appellate Court ni 
pointed out that there have been several pro 
recov ®ry Of rent under the Putni 
& n ? °hJ e ction was ever taken that 
the debottar estate was not solely interested in 
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the superior right. The lower appellate Court 
also pointed out that the debottar has been 
realising rents from the putnidars all along and 
from all these facts the lower appellate Court 
inferred that the Hitters of Bagbazar had no 
subsisting interest in the putni. There is. 
therefore, no substance in the contention raised 
that all the co-proprietors were not impleaded 
as plaintiffs in the suit for rent. 

(10) It was next contended by Hr. Mukherji 
that the decree as passed was not a decree in 
favour of the debottar estate. It was pointed 
out that the suit was dismissed so far as 
plaintiff is concerned. It was decreed in favour 
of plaintilf 1. Plaintiff 1 was described as the 
deity represented by the shebait Maharaja of 
Burdwan represented by the Manager, Court 
of Wards. The question is whether the plaintilf 
1 correctly represented the debottar estate. A 
perusal of the judgment clearly indicates that 
!he plaintiff was seeking to realise the rent 
which was payable by the recorded putnidars 
to the debottar estate. The mere fact that the 
Maharaja of Burdwan as shebait of the deity 
was represented by the Court of Wards did not 
show that it was not the debottar estate in 
whose favour the decree was being passed but 
that the decree was being passed personally 
against the Maharaja of Burdwan. The question 
is whether the deity was seeking to realise the 
rent from the tenants. In fact, the suit was 
framed with a view to show that it was the 
deity who was seeking to realise the rent from 
the'putnidars. The fact that the suit was 
dismissed as against plaintiff 2 does not show 
that the debottar estate did not obtain a decree 
in respect of the putni. A reference to the 
judgment indicates that the Court was of the 
opinion that the debottar estate was properly 
represented bv plaintiff 1 . I am, therefore, in 
agreement with P. N. Mookerjee J. when he 
holds that the deity was properly represented 
by plaintilf 1 and that the decree as passed 
must be regarded as a decree in favour of the 
debottar estate. 

(11) Mr. Mukherjee next contended that the 
tenants’ interest was not fully represented by 
the defendants to the suit for rent. It was 
argued that certain purchasers of fractional 
shares of the putni, namely, Satkari Roy and 
Jogendra Nath Banerjee, were not impleaded as 
parties defendants. It is not disputed that the 
tenancy in suit was a putni tenure, and that 
Satkari Roy and Jogendra Nath Banerjee were 
not the recorded putnidars in the landlords 

sherista. What is contended for is that even 
so, as Satkari Roy and Jogendra Nath® 
were interested in the putni as cosharerpum- 
dars, and as they were not impleaded, the putni 
tenure could not be regarded as properly re¬ 
presented bv the ex-putnidars whose interests 
had devolved on Satkari Roy and Jogendra 
Nath Banerjee. Reliance is placed for this 
proposition on a decision of this Court in the 
P ase of — ‘Pulin Behan v. Ram Randan AIR 
1944 Cal 219 (A). That was an appeal from a 
decision passed in a suit for rent The cla.m 
for rent was for the years 1339 to 1340 B. S. 
The original tenants were certain Mitter* 
Tewaris and Kabirajes. The interest of the 
Tewaris was sold on 2-1-1935, that is, 18th 
Pous 1341 B. S. The question which came up 
for decision in the appeal was whether the 
Tewaris were liable for the rent which fell due 
after their interest had been sold and had pass- 
ed on to one Nistarini Debi. This Court held 


that the moment the interest of the Tewaris 
was sold and had visited (vested?) in Nistarini 
Debi, their liability to pay the rent of the putni 
ceased and since the purchase the purchaser 
Nistarini Debi was liable for the rent. 

In that view, this Court modified the decree 
passed by the Court below and absolved the 
Tewaris from the liability to pay rent for the 
period since 2-1-1935. It was in that connection 
that it was observed that the moment a transfer 
takes place, the old putnidar ceased to be 
liable for the rent and the liability to pay rent 
attached to the transferee. No point was raised 
in that case as to the effect of the decree that 
was passed in the rent suit. The only question 
debated was whether the elfect of the transfer 
was to absolve the transferor from the liability 
to pay rent. It is not necessary for us to con¬ 
sider whether the decision reached in that case 
is correct or not. It is sufficient to say that that 
decision is an authority for what it actually 
decided, namely, that by the effect of a sale 
the co-sharer ex-putnidar ceased to be liable for 
the rent. It is to be observed that the decision 
in the case cited was a decision to which Mitter 
J. was a party. In an earlier case, namely, the 
case of — ‘Jatish Chandra v. Kshirode Kumar*, 
AIR 1943 Cal 319 (B) the question with which 
we are not concerned came up for consideration 
before a Bench presided over by the same 
learned Judge. In that case one of the putni¬ 
dars was Nafar Chandra Pal Choudhury. Nafar 
Chandra Pal Choudhury had made a gift of a 
share in the putni interest to his sons, who were 
not recognised by the Zemindar. A suit for 
rent was instituted against all the recorded 
putnidars including Nafar Chandra Pal Chou¬ 
dhury but to that suit for rent the donees from 
Nafar Chandra Pal Choudhury were not 
impleaded. 

The suit for rent was decreed. A question 
arose whether that decree for rent had the 
effect of a rent decree or not. It was contended 
that because the donees from Nafar Chandra 
Pal Choudhury were not impleaded and as they 
were interested in a part of the putni, the 
decree that was passed could not be regarded 
as a rent decree. This contention was overruled 
by this Court, the judgment being delivered by 
Mitter J. who was a party to the decision in the 
case reported in — ‘AIR 1944 Cal 219 (A)’, 
referred to above. This decision clearly covers 
the present question and I respectfully agree 
with the view taken in this case. The result of 
the decision is that a decree for rent obtained 
against all the recorded putnidars would be a 
rent decree even though the landlord has failed 
to implead certain part transferees of an inter¬ 
est in the putni. who were not recognised by 
the landlord. There is, therefore, no force in 
the contention raised by Mr. Mukherjee on this 
point. 

( 12 ) I have dealt with all the grounds on 
which Mr. Mukherjee sought to support the 
decree passed by this Court, and I have helc. 
that there is no substance in these contentions. 

(13) In the result, as we disagree with the 
view taken by P. N. Mookerjee J. on the point 
on which he based his judgment, this appeal 
must be allowed. The judgment and decree 
passed by P. N. Mookerjee J. are set aside ana 
the plaintiffs’ suit is dismissed with costs m 
all Courts. 

• (14) SEN J.: I agree. 

B/D.H. Appeal allowed. 
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AXR. 1953 CALCUTTA 401 (Vol. 40, C. N. 153) 
P. N. MOOKERJEE J. 

Nishikanta Ghosh and anotner, Appellants 
v. Tne Corporation of Calcutta, Respoi.de.u. 

Criminal Admitted Appeal No. 125 of 1952, 
D/- 9-12-1952. 

(a) Municipalities — Calcutta Municipal 
.Act (33 of 1951), S. 5(1) (c) (vi) and (vdi) — 
Applicability. 

Poori fried in ghee adulterated with 
foreign fat (not bucter fat) sold as ‘poori 
fried in ghee* — Poori held to be “aaul- 
ierated tood” within S. 5(1) (c), sub-cls. 
(vi) or (viii) — Fact that no standard i.as 
been prescribed for pcori or pjori fr.ect 
in ghee as such, is no bar to appl.cab.hvy 
of the sub-clauses: Case law discussed. 

(Paras 12, 13, 14, 20) 

(b) Evidence Act (1872), S. 105 — Onus to 
bring case within proviso — (Municipalit.es 
— Calcutta Municipal Act (33 of 1951), S. 461 
Proviso). 

Provisos engrafted on main parts of 
penal sections to the effect that under cer¬ 
tain conditions the offences, mentioned in 
the said penal portions, would not be 
deemed to have been committed — Oi-us 
with regard to such provisos is on the 
accused. AIR 1936 AU 86, Rel. on. 

(Para 20) 

Anno: Evidence Act, S. 105 N. 1. 

(c) Evidence Act (1872), Ss. 101-103 — 
Criminal trial. 

i 

In the case of municipal statutes in¬ 
tended to preserve City’s health, the ob¬ 
ject and purpose would be clearly frus¬ 
trated unless the statutory checks are 
rigidly enforced, (P ara 21) 

Anno: Evidence Act, Ss. 101-103 N. 3. 

(d) Bengal General Clauses Act (1 of 1899), 
^„\, (d) ^ n . a / e) — Repeat of penai sia- 

^ ,al ,r (General Clauses Act 
f'. « (Municipalities — Calcut.a 
£ of 1923) - S - 406) — 
iFlS^ U 46l7 CalC “ l<a Munic 'P al Act (33 

Act r °nQ 9 ri 0n U c, d f. Calcutta Municipal 
Act (1923), — Statute repealed pending 

S mV 1 . r; » laced * new 

in<rc ^ ^ 1951) — Proceed- 

JfiK# 0 “ ot ^Pse — Old offences can be 

* hfc lt W1 i h U u der old Act even if new Act 
has; made changes in procedure for nro- 

S U (FB) X 9 1 20) * Ch 3771 A® 1946 S 
Kel. on. / ParA oc\ 

Anno: Gen. Cls. Act, S. 6 N. 4, 5 5> 

ses 

CASES CITED: 
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S} Sf3) AIR 1943 Cal 88: 43 Cri LJ 896 
<c\ 1919 Cal 862; 19 Cri LJ 753 

<G Mad 4 437 A ? 1947 Mad 428: ILR < 1948 > 3 

mR* 1949 A11 35: 50 Cri LJ 105 
M (TO!*™ SS 331 ■ 41 Cri U 246 

IS " 

1953 0:il/51 <fc 52 


1128: 41 Cri U 377 
(N; (1920) 2 Ch 377: 37 RPC 171 
(O) (’46) AIR 1946 Cal 339: 50 Cal WN 
502 (FB) 

JUDGMENT: The appellants before me have 
been convicted by the local third Municipal 
Magistrate under Ss. 461/537 of the new Cal¬ 
cutta Municipal Act (1951) corresponding to 
Ss. 406/488 of the old Act of 1923. Appellant 
1, Nishi Kanta Ghosh, is the Managing Director 
of Dwarik's Sweets (India) Ltd., a well-known 
confectionary firm of this city and the other 
appellant, Paritosh Banerjee. is the salesman 
at the Harrison Road shop of that firm. On 
10-4-1951, at the instance of food inspector 
Sailesh Sen a complaint was lodged against the 
accused under Ss. 406/412/488 of the old Cal¬ 
cutta Municipal Act, 1923, then in force, for an 
alleged olfence of 

'•storing for sale on 20-2-1951, Poori fried in 
ghee, the ghee extracted from which on 
analysis was found to be adulterated with 
foreign fat not exclusively derived from 
milk”, 

•ana alter some procedural delay summonses were 
issued and served upon them, and on 16-11- 
1951, they entered appearance, — accused l 
Nishi Kanta through an agent, and accused 2 
Paritosh personally, — and at the examination 
under S. 242, Criminal P. C. they both pleaded 
‘not guilty’. On 4-1-1952, accused Nishi Kanta 
appeared personally, and on this date both the 
accused repeated their plea of ‘not guilty’ and 
then the trial proceeded in the presence of 
accused Paritosh and of the agent of the other 
accused Nishikanta who, upon his own appli¬ 
cation, was granted personal exemption from 
appearance and was allowed to be represented 
by an agent. 

(2) On 16-2-1952, the prosecution witnesses 
were examined and cross-examined, and then 
there was the usual examination under S. 342 
Criminal P. C., and the plea of ‘not guilty’ was 
reiterated by the defence. The case was then 
adjourned to 14th March for defence and argu¬ 
ment, and on the said date the accused filed a 
joint written statement. No defence witnesses 
were tendered or examined, but, after several 
adjournments, granted on the prayer of the 
defence lawyer, arguments were heard nn 
24th and 30th May 1952, and on this latter date 
judgmem was delivered by the learned Magis- 
trate convicting the accused under Ss. 461/537 

l! h * neW . C . alc . utta Munici P a l Act, 1951, which 
I’oco 00 . 1 !?! >nto force in the meantime on 14-2- 


S and sentencing them, - the managing 
?‘ re ± r « a " use . d 1 a ” d *>« accused 2 ?- 


to pay fines of Rs. 500/- and Rs. 25/- respec¬ 
tively. The present appeal is directed against 
these convictions and sentences g 


broad 1 farts 1 J* «* nvenlent to state now certain 

wS S?JSSJBTM, £ £5- Zi 

SS T*5,9 given in’ £ 

*** ere is no dispute that the accused r 

rik? SwettsTrnIfaxTM giDg direclor of 

p weets (India) Ltd., and that accused 2 
No 89 h J the seller of the firm’s sho p a t 
No 89 Harrison Road, Calcutta, on the date of 

S^veH eg h ed ?K ffence - lt has also been abundantly 
proved by the prosecution - and this £ 

challenged by Mr. Dutt who appears for «£ 

Srpants - that on 20-2-195 1?S c oZm d * 

wenMv JT? S l esh Se 1 IW/SS ; 

uuHnuiy ox Foori, — the sample Poor! in the 
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case — worth Rs. 1/14 as. from the seller 
accused Paritosh at the said Harrison Road 
shop which Poori was divided into three equal 
parts as samples, and “one such sample was 
sent to the Corporation Laboratory for analy¬ 
sis”, “the second sample was left with the 
accused” (Paritosh), and the third one was 
“retained with the Corporation of Calcutta for 
future reference”. The evidence (Vide P. W. 1) 
further shows that the complainant food ins¬ 
pector was given (sold) the sample Poori on 
asking for “Poori fried in ghee”, his actual 

words being V W*I 513” 

and the further evidence is that before asking 
for “Poori” he asked the seller accused Paritosh, 
“Are all your foodstuffs prepared with ghee?” 

“3TRRI \{ 513 5131 t* cfall'ldt ?” -and 
got an answer in the affirmative. It has also 
been well and sufficiently established by the 
materials on record, — and this also is not 
denied or disputed fey the defence, — that upon 
analysis of the sample sent to him as aforesaid 
the Corporation analyst submitted his report to 
the effect that “the sample is a sample of puri 
prepared in ghee which is adulterated with 
foreign fat”. The report is dated 16-2-1952, and 
it has been marked as Ex. 2 in the case. The 
Corporation analyst has been examined by the 
prosecution as prosecution witness No. 2 and 
the other prosecution witness is the food ins¬ 
pector Sailesh Sen who figures as prosecution 
witness No. 1. 

(4) As already stated, no witnesses were exa¬ 
mined by the defence, but the accused filed a 
joint written statement on the date fixed for 
defence and arguments, and the learned Magis¬ 
trate found the accused guilty of storing for 
sale “adulterated food" under the municipal 
law of the city, and convicted and sentenced 
them thereunder. It is just necessary to state 
here that the learned Magistrate in passing 
sentences took into consideration the fact that 
appellant 1 was the managing director of the 
confectionary firm involved in this case and 
appellant 2 was only its salesman at th? shop 
where the ollence, as found by him, was com¬ 
mitted. and he also refrained from passing 
upon the director accused th? severer sentence, 
prescribed under the new Calcutta Municipal 
Act, 1951. as, in his opinion, the of¬ 
fence having been committed and th? prosecu¬ 
tion launched when the old Act was in force (he 
lesser maximum under that Act ought to be the 
outer limit of punishment. 

(5) In support of the appeal three main points 
have been urged before me. It was first con¬ 
tended that there was no proper or sufficient 
analysis or examination of the ‘ghee content' 
of the sample Poori to justify the report (Ex¬ 
hibit 2) that it was "adulterated with foreign 
fat” or to warrant any conclusion to that ef¬ 
fect. It was argued, therefore, that the ap¬ 
pellants’ conviction was unsustainable and 
should be quashed. It was next contended that 
even assuming that the ‘ghee content’ of the 
sample Poori was “adulterated with foreign 
fat” that would not make the Poori “adulterated 
food" within the meaning of the Municipal Law 
and would be wholly insufficient to support the 
appellants’ conviction as they were not selling 
or storing for sale ‘ghee’ but ‘Poori’. and al¬ 
though the ‘ghee’ might be adulterated, ‘Poori 
fried in it would not necessarily be an ‘adul¬ 
terated food’ under the Municipal Law so as 


to give rise'to an offence thereunder. The third 
contention was sought to be founded on the 
legislative change which intervened during the 
pendency of the appellants’ prosecution, viz. 
the introduction of the new Municipal Act of 
1951 on 14-2-1952, which repealed the old Act 
of 1923 under which the prosecution had be¬ 
gun. It was contended under this head that 
with the death of the old Act the present pro¬ 
secution had or must be deemed to have lapsed, 
the machinery and procedure, set up and pre¬ 
scribed for initiation and conduct of such pro¬ 
secutions, apart from anything else, being un¬ 
der the new Act essentially, if not entirely, 
different, and, in any event, so argued Mr. 
Dutt, there ought to be a retrial, as, in this 
case, on a prosecution started and proceeded 
with for offences under Ss. 406/488 of the old 
Act, the appellants have been convicted and 
sentenced for offences under Ss. 461/537 of the 
new Act. These arguments require careful 
consideration as the manifold importance of the 
points raised can hardly be exaggerated, and I 
proceed now to consider them seriatim in the 
order in which they have been set out above. 

(6) Upon the first point, the record stands 
thus: The analyst’s report (Ex.'2) describes 
the alleged adulteration of the sample Poori in 
the following terms, viz., “a sample of puri 
prepared in ghee which is adulterated with 
foreign fat." (After discussing the evidence the 
judgment proceeded:) In the above view of 
the matter, I am not inclined to reject the re¬ 
port (Ex. 2) and accept the appellants’ first con¬ 
tention which I, accordingly, overrule and I 
agree with the learned Magistrate in holding 
that the ‘ghee content’ of the sample Poori was 
“adulterated” (Vide, in particular, Sub-el. (v> 
of Cl. (c) of the relevant definition Section (S. 
2(3) of the old Act — S. 5(1) of the new)). 

(7-10) Let me turn now to the second sub¬ 
mission of Mr. Dutt.' This submission has to be 
examined in the light of the relevant Provisions 
of the Municipal Law of this city. In the Cal¬ 
cutta Municipal Act of 1923 the term ‘ adul¬ 
terated" was defined in S. 3(2), where cl. (c> 
dealt specifically with the case of ‘food and 
food was defined in S. 3(31), and the same de¬ 
finitions have been retained m the new Act of 
1951 (Vide Ss. 5(l)(c) & 5(33)). Under this 
statutory definition, 

“ ‘food’ includes every article used for food or 
drink bv man, other than drugs or water, and 
any article which ordinarily enters into or is 
used in the composition or preparation of 
human food; and also includes confectionary, 
flavouring and colouring matters and spices 
and condiments." 

There is no question, therefore, that Poori is 
‘food’ under the Municipal Act. 

(11) It is to be seen next whether the sample 
Poori in the present case was “adulterated 
within the meaning of the statutory definition. 
That definition, as above stated, is contained 
in S. 3(2) of the old Act which clearly corres¬ 
ponds — almost word for word — with b. a(i; 
of the new. 

(12) Upon the arguments advanced before me 
and in the facts of this case, four sub-clauses 
of the said definition section — namely, sub-cls. 
(i). (ii), (vi) and (viii) of cl. (O require con¬ 
sideration. The appellants, of course, argue 
that none of the clauses or sub-clauses of the 
said definition section here applies to make tne 
sample Poori “adulterated food , even assum* 
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ing that its ‘ghee content* was adulterated, but finition section or, as. in any event, it certainly] 
the Corporation maintains that on that as- satisfies the tests or requirements of sub-el. 
sumption — and that, indeed, is my finding on (viii). 

the first point, namely, that the ‘ghee con- IVIr. Dult’s answer that there is no proscribed 
tent* of the sample Poori was adulterated ’ this standard for -poori’ or ‘Poori fried in ghee* 
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injuriously (‘harmfully’ in the 1951 Act) af- a f“£ a 7*’ ] hat o > 1 \ :e a nocea 7 

feet its aualitv or strength or sar ' st- - p lo * eac * ,0 these o<hei* sun-clauses. and 
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because no standard has been prescribed for 
>t of the nature, substance or ' Poori ’ or ‘ Pooi ‘ fried in ghee’ “ qj tr VTf3Tr qjf ” 
■ purports or is represented as such. It thus follows that, although the 

sample Poori may not be “adulterated" within 
this latter contention, so far * h ® “caning of sub-cl. (i) or sub-cl. (ii) of cl. 

be founded on the two sub- (c) , the definition section. — and I ought to 

ind. in my opinion, it ought S ake , ll clear that 1 am not impressed by Mr. 

extent. Basu s argument to the contrary, — it would, in 

ation analyst (P. W. 2) who ' vi -l hin the 'Mischief of the 

man — an M.B. of the Cal- d lvfif) £L S, ?f1hi (Vl) at aDy rate > of sub- 
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(vi) if it contains or is mixed or diluted 
with any substance in any quantity to the 
prejudice of the purchaser or consumer or 
in any proportion which diminishes in any 
manner its food value or nutritive proper¬ 
ties as compared with the same in a pure or 
normal state and in an undeterioi'3ted and 
sound condition, or 

(viii) if it is not of the nature, substance or 
quality which it purports or is represented 
to be:” 

There is force in this latter contention, so far 
as it is sought to be founded on the two sub- 
cis. (vi) & (viii), and. in my opinion, it ought 
to prevail to that extent. 

(13) The Corporation analyst (P. W. 2) who 
is also a medical man — an M.B. of the Cal- 

follows erS y ~~ dep0sed ‘ inter alia ’ as 

1 “^L°? Ini0 u is ‘5?* th ® sample of ‘Poori’ was 
fried in ghee which ghee is adulterated with 
foreign fat. By foreign fat I mean fat which 

k ** n0t , K t r ter at ‘ Ghee must consist of 
butter fat. Normaily butter fat should melt bet¬ 
WhiC If the 0t samDle traCting sa;iiple of Poori 
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cLni'"'^ S i. a doctor I can say that if the 
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(14) On the merits, therefore. I am not in 
clined to accept Mr. Dutt’s second submissioS 
or the appellants second point, as noted above 
but before I record my final conclusion unon 
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(16) I have examined the rulings cited, and 
it seems to me that of them the two reported 
in -AIR 1919 Cal 862 (F)’ and ’AIR 1947 Mad 
428 (G)’ and cited by the respondent’s Counsel 
can be dismissed forthwith as not — even re¬ 
motely — touching the point now before me. 
The case in ’AIR 1919 Cal 862 (F)’ just con¬ 
tains a timely warning against indiscriminate 
and irresponsible use of passages from scienti¬ 
fic treatises or text books and the growing ten¬ 
dency to place undue reliance upon the same 
or to give preference to them — in wholly 
unsuitable or unjustified circumstances — over 
expert evidence, actually adduced in the case, 
and the Madras decision ’AIR 1947 Mad 428 
(G)’ really turns on a particular Government 
notification which nuliined the ellect of the 
earlier pronouncement of that Court, reported 
in ’AIR 1946 Mad 44 (B)\ This latter case 
also although it may apparently at first sight 
lend some support to the appellants’ second 
contention really turned on the meaning of the 
word ’ingredient’ in R. 28B. Madras Prevention 
of Adulteration Act (3 of 1918), and thus, upon 
a close analysis, it appears to have little bear¬ 
ing or relevancy on the present prosecution. 

(17) The other cas"s, cited on the appellants’ 
behalf, are also distinguishable in that in the 
— “Kajoor’ case’, AIR 1939 Mad 375 (A) the 
prosecution was under S. 5(l)(d), Madras Pre¬ 
vention of Adulteration Act, which clearly de¬ 
pended upon the standard prescribed by the 
local Government and in the absence of such 
prescribed standard the prosecution under that 
section was held to be not sustainable; in the 
earlier of the Calcutta cases cited, namely, 
‘AIR 1940 Cal 577 (C)’, the prosecution was for 
selling adulterated ghee, that is, under S. 407 
of the old Calcutta Municipal Act as distinct 
from S. 406 and what was alleged and proved 
to have been sold was Singara said to have 
been fried in adulterated gh^e and, in these 
circumstances, this Court quashed the convic¬ 
tions and the sentences, made and awarded by 
the learned Municipal Magistrate, with the very 
relevant observation that “if the petitioners 
were selling Singara they were not selling 
Ghee": in the later Calcutta case ‘45 Cal \V N 
661 (D)’ also this Court held that upon a com¬ 
plaint "for selling adulterated mustard oil it¬ 
self” a conviction for stocking or selling food 
cooked in adulterated mustard oil was bad 
(see page 662) and further that 

“in the absence of anv evidence and of a find¬ 
ing to the ellect that the food value of ‘alur 
dam’ was deteriorated to the prejudice of the 
purchaser or consumer" 
no conviction could properly be made under 
S. 406 of the (old) Act read with S. 3(2)(c) (*ee 
page 663), their Lordships observing in the 
course of their judgment that 
“in order to convict under S. 406, Calcutta 
Municipal Act, it must be proved that the 
food was adulterated; in the present case, 
that on account of the action of the accused 
the quality or strength or value of the food 
was reduced or lowered or injuriously af¬ 
fected to the prejudice of the consumer, — 
S. 3(2)(c) of the Act; as to this there is 
neither any evidence nor any finding by the 
learned Magistrate" (Vide p. 662 of the Re¬ 
port); 

and in the other Calcutta case cited, namely, 
‘AIR 1943 Cal 88 (E)’. although the prosecution 
appears to have been under S. 406 of the old 


Calcutta Municipal Act for selling or storing 
for sale ‘luchis’ fried in adulterated ghee, the 
‘luchis’ were not seized or analysed, but a 
sample of the ghee in which, it was so alleged 
the ’luchis’ were being fried was taken by the 
sanitary inspector and analysed by the public 
analyst which ghee was on such analysis found 
to be adulterated, and Henderson, J. acquitted 
the accused for lack of requisite evidence to 
support the prosecution, .the relevant passage 
occurring in the judgment as below: 


“Now it is not the prosecution case that the 
ghee formed one of the constituents of the * 
luchis. Their case is that the luchis were 
fried in it. The luchis were not seized or 
analysed. In the absence of such evidence, 
there is nothing to show that any of this 
ghee was in the luchis. Then, in the second 
place, it has to be shown that luchis fried in 
this ghee would be of an inferior quality to 
those fried in ghee which the public analyst 
would describe as unadulterated. There is 
no such evidence. The Rule is accordingly 
made absolute, the conviction and sentence 
are set aside, and the fines, if paid, will be 
refunded.” (Vide the last paragraph of the 
judgment at page 88 of the report). 

Clearly, therefore, none of the cases, cited by 
Mr. Dutt, is of any real assistance to his clients. 

(18) The Sind decision ‘AIR 1939 Sind 337 
(I)’, cited on behalf of the respondents, has a 
striking similarity to the present case, and al¬ 
though I am not prepared to agree with the 
learned Judges of that Court and go to the 
length of holding that the fact that the ghee 
alleged to be adulterated 

“was taken from a shop Avhere sweetmeats 
and pakoras were offered for sale and indeed 
from a frying pan in which other sweatmeats 
and pakoras were being made, it is quite 
clear that the sweetmeats and pakoras in 
his (accused’s) shop had been manufactured 
for sale within the meaning of S. 4(l)(b) ar.d 
that he was manufacturing and offering for 
sale sweetmeats and pakoras as containing 
pure ghee which contained impure ghee" (Vide 
p. 338 of the report) 

and this is not material in the present case — 

I do feel that that case was rightly decided 
and the correct view was there taken of the 
true scope of the relevant statutory provision, 
namely, S. 4, Bombay Prevention of Adultera¬ 
tion Act (5 of 1925). 

(19) The Allahabad case of ‘AIR 1949 AH 
35 (H)’. also propounds a view counter to the 
appellants’ second contention, and the reason 
and principles underlying the English decision 
cited, namely, ‘(1928) 44 TLR 238 (J)’, largely 
support the present prosecution, the statute 
there examined being, in its material part, 
essentially similar to the provisions of our 
municipal law now under consideration. in 
this state of the authorities, and there being no 
merit, as already indicated, in the appellants m 
second contention it can only be rejected, i. 
accordingly, overrule Mr. Dutt’s second point 

(20) I ought to refer here to one connected 
argument of Mr. Dutt founded on the pr°yte» 
particularly, the first proviso to S. 406 of t* 
old Act and the similar or corresponding pi? 
viso or provisos to S. 461 of the new Act. » 
this argument which, however, was not Pg 
sisted in till the last, the aooellants claim* 
protection or immunity from the present prose- 
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cution upon the plea that the prosecuting Cor¬ 
poration not having placed any materials be¬ 
fore the Court to exclude the possibility of the 
application of the said provisos to this case, no 
offence under either of the said sections could 
be held to have been committed by them. In 
ultimate analysis this plea raises the question 
of onus, and in substance the contention is that 
to succeed under S. 406 of the old Act or S. 461 
of the new the prosecution must establish not 
only that the case comes within the mischief of 
the main part of the said section or sections, 
but also that the provisos thereto are inappli¬ 
cable. 

For this argument reliance was sought to be 
placed on a broad proposition that in all crimi¬ 
nal trials the onus is on the prosecution not 
only to establish the guilt of the accused, but 
also to show affirmatively a negative state of 
things, namely, that conditions do not exist 
which would entitle him (the accused) to any 
protection under the law. To this broad argu¬ 
ment, I am unable to accede. I am not inclined to 
hold that where in a statute provisos are en¬ 
grafted on main parts of penal sections to the 
effect that under certain conditions the offence 
or offences, mentioned in the said penal por¬ 
tions, would not be deemed to have been com¬ 
mitted, the onus is on the prosecution to show 
the absence or non-existence of those condi¬ 
tions and such onus must be discharged before 
a person can be convicted of the said offence or 
offences. In my view, the onus with regard to 
such provisos is on the accused and it is for 
him to establish affirmatively the conditions 
thereunder in order that the said provisos may 
be attracted to the case, and their benefits made 
available to him. The provisos indeed offer a 
special defence to the accused and the onus is 
on him to establish the same if the prosecution 
is t 9 be thrown out under the said provisos. A 
similar view was taken by the Allahabad High 
Court in the case of — ‘Rameshwar Das v. Em¬ 
peror' AIR 1936 All 86 (K), and I have no rea¬ 
son to doubt its correctness. I am further of 
the opinion that the materials on the present re- 
cords are inconsistent with the existence of any 
or the conditions contemplated in the provisos 
to the penal section or sections relevant in this 
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elements of the alleged offence and ^ thus re¬ 
butting the general presumption of innocence 
and the accused fails or is unable to establish 
any of the special defences, open or available 
to him, the law must take its course and it must 
be strictly applied & the conviction must follow, 
though in awarding sentences the Court may 
take into consideration t.ie circumstances un¬ 
der which tjie offence was committed and ad¬ 
just tne statutory punishment — within the 
prescribed limits — to the requirements of the 
particular case. In answering the appellants’ 
second contention and the connected submis¬ 
sion, as noted above, I have carefully borne in 
mind and permitted myself to be guided by 
these considerations and, in my opinion, they 
indicate the proper approach to problems like 
the present. Tne appellants* submissions on 

this part of the case are, accordingly, rejected. 

• 

(22) I have held above that the sample Poori 
on which the present prosecution is based is 
“adulterated food” under the municipal law of 
this city and in so holding I have relied parti¬ 
cularly upon sub-cl. (viii) of cl. (c) of the sta¬ 
tutory definition under which “food” which "is 
not of the nature, substance or quality which 
it purports or is represented to be” is deemed 
to be “adulterated". The view, so taken, is r.ot, 
in my opinion, opposed to the decision of the 
English Court in the case of — ‘Hunt v. Richard¬ 
son’, (1916) 2 K B 446 (L). In that case the 
three learned Judges (Darling, Lawrence and 
Avory, JJ.) who formed the majority and allow¬ 
ed the appeal and quashed the appellant’s con¬ 
viction, holding that no offence had been com¬ 
mitted. either found that “the milk supplied” 
was "genuine milk” and “there was no demand 
bv the purchaser of any particular quality but 
only of ‘new morning milk’ which was in fact 
supplied" and “there was no evidence upon 
which the Justices could find it was not of the 
nature, substance and quality of the article de¬ 
manded" (Vide page 453 — per Avory, J.) ‘or’ 
that “it was genuine new milk” and not "in¬ 
jurious to health" and the appellant “was sell¬ 
ing as ‘new milk’ that which was in fact milk 
as recently taken from a healthy cow” (Vide 
pages 467 and 468 — per Lawrence, J), ‘or’ 
that the statutory presumption against the 
genuineness of the milk supplied arising from 
its deficiency in mlik fat as compared with the 
prescribed standard had been rebutted and th« 
milk supplied was proved to be “genuine” and 
"in its natural state" (Vide pages 474 and 475 
— per Darling. J.). 

In the present case the sample Poori was 
clearly ‘not of the nature, substance or “qua¬ 
lity which it purported or was “represented 
to be”, namely, “ qr <7 unit q/f ’’ 0 r 

Hem^rfS ed in -f he . e V’ ~ which was the article 
demanded, — its ghee content’ not being, as 

found a bove, of the standard quality, as pre- 
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quality demanded notwithstanding the fact that 
it was genuine milk. 

(23) There is one other case to which I ought 
to refer before closing the discussion on this 
part of the case. That is a decision of tne 
Madras High Court — the judgment was de¬ 
livered by Lakshman Rao, J. — reported in — 
‘Public Prosecutor v. Narayana Ayyar’, AIR 
1940 Mad 173 (M) which fully supports the 
view I have taken above. 

(24) I shall now take up the appellants’ third 
point or the final submission of Mr. Dutt. As 
already indicated, this submission comprises a 
double or twofold argument, namely, first, that 
by reason of the repeal of the earlier statute, 
under which this prosecution had begun, pend¬ 
ing the conclusion of the trial, the proceedings 
lapsed and could not be continued, and so the 
appellants’ conviction and sentence’ should be 
quashed and they should be acquitted and, se¬ 
condly, that, in any event, the present appeal 
should be allowed and a retrial ordered on 
charges, duly framed, under the new Act. 

(25) To the first part of this argument S. 8, 
t Bengal General Clauses Act (1 of 1899), affords 

a sufficient answer (Vide Cls. (d) and (e)), and 
no question of the lapsing of the proceedings 
does at all arise. I am not also convinced — 
and nothing could be placed before me by Mr. 
Dutt in support of his relative contention—that 
there has been any change, made by the new 
Act. in the procedure for prosecutions like the 
present, but even if there be any, that should 
not be of much significance as, in my opinion, 
the old offences would still be dealt with under 
the old Act and only the new offences under 
the new as both the Acts — the old and the 
new — deal with the respective offences, penal¬ 
ties and procedure in a connected series thus 
attracting the principle laid down in — Tn re 
Hale’s Patent’, (1920) 2 Ch 377 (N), and under¬ 
lying also cls. (d) and (e) of S. 8, Bengal Gene¬ 
ral Clauses Act, already cited. (Vide also in 
this connection — ‘Jatindra Nath v. Jetu Ma- 
hato\ AIR 1946 Cal 339 (O)). 

The true position then is that the appellants' 
conviction would properly be not under the new 
Act but under the old and their sentences also 
on that footing. When, however, it is remem¬ 
bered that same are the ingredients for offences 
under Ss. 406/488 of the old Act and Ss. 461/ 
537 of the new, it is idle to contend that the 
appellants have been prejudiced by the trial and 
that the proceedings should be quashed and 
their conviction and sentence set aside and 
they should be acquitted. In the premises it is 
also hardly possible to claim a retrial as en¬ 
visaged in the second part of the appellants’ 
third contention, and as, in inflicting punish¬ 
ment, the learned Magistrate, although he has 
chosen to convict the appellants under the new 
Act, has confined himself within the lesser 
limits prescribed by the old statute, and the 
sentences do not at all appear to be severe, the 
only thing that requires to be done in this ap¬ 
peal, in the circumstances of this case, is to 
alter the appellants’ conviction from one under 
Ss. 461/537 of the new Act to one under Ss. 
406/488 of the old Calcutta Municipal Act of 
1923. The appellants’ third contention also, 
therefore, fails in both its parts and it is re¬ 
jected. 

(26) In the result, this appeal is dismissed, 
the appellants’ conviction being merely altered 


to one under Ss. 406/488 of the Calcutta Muni¬ 
cipal Act of 1923 but their sentences confirmed. 

B/V.B..B. Appeal dismissed. 


AIR 1953 CALCUTTA 406 (Vol. 40, C. N. 154 ) 
K. C. DAS GUPTA AND LAHIRI JJ. 
Ram Saran, Accused-Petitioner v. The States 
Criminal Revn. No. 329 of 1951, D/- 2-7-1951. 

(a) West Bengal Cotton and Yam Control 

Order (1948), Cl. 18 — Non-display of price 
list — Accused cannot be assumed to have had 
cloth stamped with price in his shop at the 
relevant time — In the absence of evidence 
he cannot be held to have contravened the 
provisions of clause. (Para 2) 

(b) West Bengal Cotton Cloth and Yarn 
Control Order (1948), Cl. 19 — Production of 
duplicate cash memo. 

Prosecution must establish that there 
was sale of cloth before question of pro¬ 
duction of duplicate cash memo can 
arise. (Para 3) 

S. S. Mukherjee and Pritibhusan Barman, 
for Petitioner. 


ORDER: The petitioner was convicted under 
section 7 (1), Essential Supplies Act for failure to 
keep the price list as required by Rule 18, West 
Bengal Cotton Cloth and Yarn Control Order, 
1948, and for failure to produce the duplicate cash 
memos for sales of cloth as required by Rule 19. 

(2) It has been contended on behalf of the peti¬ 
tioner that he cannot be said to have contraven¬ 
ed Rule 18 of the aforesaid Order unless it is 
shown that he had in his shop cloth with the 
price stamped thereon. The rule is in these 
words: 

"A dealer other than a hawker shall display in 4 
a conspicuous position at his place of business 
a list in the most commonly understood lan¬ 
guage of tlie locality showing the maximum le¬ 
gal price in respect of all such kinds of cloth 
in his shop or store as have prices stamped 
thereon and shall not withhold from sale any 
such cloth to any person on demand and offer 
of the maximum legal price”. 

It is contended that as no evidence has been given 
that there was in the shop at that time any kind 
of cloth with the price stamped thereon the accus¬ 
ed cannot be said to have contravened Rule 18. 

In our Judgment this contention must prevail. We 
cannot assume that the accused being a dealer in 
cloth must have had in his shop cloths with prices 
stamped thereon. For all that is known he may 
have had in his shop at that time only handloom 
products which have not their prices stamped 
thereon. The failure to maintain a list in thesei 
circumstances did not amount to a contravention! 
of Rule 18. 

(3) On the question whether Rule 19 was con¬ 
travened it is necessary to notice that the rule 
requires first that every dealer shall Issue a cash 
memo or credit note with respect to every sale + 
and shall keep a duplicate which shall be pro¬ 
duced by such dealer. Before the question of| 
production of a duplicate arises there must be a| 
sale of cloth. There was no evidence in this 
case of any sale of cloth between April 1950 and 
the date on which the Enforcement Officer made 
his inspection namely 31-8-1950, nor is there any 
evidence of any sale on 31-8-1950. As regards 
6ales in April 1950 or before that the evidence in¬ 
dicates that there was in the shop an old cash 
memo book with duplicates. The evidence is 
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therefore not very clear as to whether there were 
such sales after the period to which the old cash 
memo book related as would require a duplicate 
to be produced. We have therefore come to the 
conclusion that the prosecution has not been 
able to show that the accused-petitioner contra¬ 
vened Rule 19 mentioned above. 

(4) We therefore set aside the order of convic¬ 
tion and sentence passed by the learned Magis¬ 
trate and order that the accused-petitioner be ac¬ 
quitted and discharged from his bail bond. 
C/NLK.S. Conviction and sentence set aside. 


AIR 1953 CALCUTTA 407 (Vol. 40, C. N. 155) 
P. B. MUKHARJI J. 

Ramesh Chandra Nath, Defendant-Petitioner 
v. Santi Chemical Works, Plaintiff-Opposite 
Party. 


Civil Rule No. 2251 of 1951, D/- 20-6-1952. 

(a) Houses and Rents — West Bengal Pre¬ 

mises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 14 (4) — Court has no 
power to demand the tenant to deposit rent 
higher than the standard rent. (Para 5) 

(b) Houses and Rents — West Bengal Pre¬ 

mises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 17 ( 1 ) — Standardised rent 
prevails until new standard is fixed by appel¬ 
late authority — Matter is not at large during 
pendency of appeal against order of Rent Con¬ 
troller which had fixed standard rent — (Civil 
P. C. (1908), S. 96). (Para 6 ) 


Purnendu N. Nath, for Petitioner; Kamal 
Kumar Palit, for Opposite Party. 

ORDER: This Rule is directed against the 
order of the Small Cause Court Judge made on 
16—8—1051 under S 14 ( 4 ), Rent Act of 1950- 
ihe order that he made was in these terms: 
“Parties present as before. Parties heard, 
through pleaders. Parties do not examine 
themselves. The rents in arrears amount to 
Rs. 469/1/-. The defendant to deposit this 
sum within 31-8-51, to 1-9-51 for order.” 

I i is . s i id n T on behalf of the petitioner- 
t ha * th 1 ?. rder t0 depos, t rent was made 
on the basis of the contractual rent of Rs. 60/- 
per month including electricity. This, it is 
•contended, is illegal, because in this particular 

^w°f!> 0 16 ‘ 8 ‘ 1951 w . hen J the Jud e e made th e 
£ r i h n e , re was a standard rent fixed by the 
Rent Controller at Rs. 21/4/-. It is therefore 

?S d f d „ that > should have required the 

rent 1 It° i* de th° Slt at th , e [ ate of this standard 
jSd hern L? n e c-* Case of the petitioner that he 
trolled d n WA ng . rent with the Rent Con- 
fo? eWhLni l S L en mon ths before the suit 
tuted. * 1 by the opposite Party was insti- 

(3) In answer to this argument the learred 

^d 0 s Ca th a t 0 the e f alf ° f the °P p ®site 1 party 3 con- 
. a . ' an g ua ge used in S 14 (4) of 

raorth^M*,. 0 ' 18S °. is ,,to deposit month by 
S°d” Lm ?u te i at u which il was last 

made" thmnJhon{ d «, tha i there is a distinction 
Sent” 8? V Act bet ween "pay- 

SSLde ln it?! 11 !', That such a distinction 

STS 

S the riL H st was to the land- 

6Sl S s? W- f ffSS^ be “ «" 


(4) To concede to this argument and to 
uphold this contention will mean that at _a 
time when standard rent was operating it is 
within the competence of a Civil Court m an 
ejectment action to order rent to be deposited 
under S. 14 (4) at a rate higher than the 
standard rent. The result will be not only severe 
on the tenant but will cut across other differ¬ 
ent sections of the Act which make recovery 
or claim of rent higher than the standard rent 
illegal. Section 3 (1) of the Rent Act provides 
that subject to the provisions of this Act any 
amount in excess of the standard rent of any 
premises shall be irrecoverable notwithstand¬ 
ing any agreement to the contrary. Under 
S. 10 of the Act the provision is made whereby 
the Controller specifies the date on which 
such standard rent is to take effect. By the 
next section which is S. 11 of the Act it is 
clearly provided that nothing in the provisions 
of this Act shall entitle the landlord to claim 
rent from the tenant at a rate different from 
that at which it is being paid at the time, 
except by agreement with the tenant, valid in 
law including this Act, or unless a different 
rate is fixed under S. 9. Now, the rate fixed 
under S. 9 by the Rent Controller here is 
quite clear and that is Rs. 21/4/- per month 
with effect from 1-7-1950. Section 17 of the 
Rent Act goes on to provide that such portion 
of the rent as exceeds the standard rent 
determined according to the provisions of this 
Act shall be irrecoverable from the month of 
the tenancy next after the month in which this 
Act comes into force. Having regard to these 
provisions it is quite clear that to permit under 
S. 14 (4) the Court by an order to demand any 
deposit of rent at a rate higher than the 
standard rent will be to fly in the face of these 
statutory provisions. 


(5) In this case the fact further is that the 
last payment of rent before the suit was by 
deposit with the Rent Controller and not by 
payment to the landlord. I would, therefore, 
hold that the rent that the tenant could be 
called upon to deposit, once a standard rent 
is fixed under the Act of 1950, can under no 
circumstances be even under S. 14 (4) of the 
Act a rent higher than the standard rent. 

( 6 ) On behalf of the landlord opposite 
party it is contended that on 18-6-1951 when 
the order complained of was made an appeal 
was pending against the standard rent fixed by 
the Controller. Therefore, it is argued that 
there being an appeal it made the whole of 
the standard rent at large. An ordinary appeal 
from an order or a judgment of Court might 
endorse this argument that the lower Court’s 
order is at large, and the decision is at large 
until the appellate Court comes to its final 

, Suc h an analogy, however, is 
inapphcable to a case like this where 

rnntrn fir - 16 ll , Sel ! p F° vides that the Rent 

enhw? *4 standardisation will be final 
‘J* j 561 " 5 «vised or modified in the 
manner laid down in the statute. Specially 

Rent 1 S r^t h ^ V 1 A g » reg . ard t0 Sl 17 U> °f the 
Control Act of 1950. Until the new 

rU^unlrfi! 1 S A fi f Xe *t by * th ! AppelIate Autho- 
thP nl i he , A *t the standard rent fixed by 
nt Controller remains good,. valid and 

the rate flxpH er h f °«K’ s , tand ardised at 

me rate fixed by the Rent Controller was the 

ruling standard rent on 16-8-1951 w£ the 

of was made, although there 

Kt a c P o e nSr«infr aPPeal SgainSt th * 
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(7) For these reasons the Rule is made 
absolute and order of the learned Judge made 
on 16-8-1951 is set aside. There will be no 
order as to costs. 

B/M.K.S. • Rule made absolute. 


AIR 1953 CALCUTTA 408 (Vol. 40, C. N. 156) 

DAS GUPTA AND DEBABRATA 
MOOKERJEE JJ. 

Ar.il Kumar G.iosh a d others, Accused-Peti¬ 
tioners v. The State, Opposite Party. 

Criminal Revns. Nos. 587 to 590 of 1952, D/- 
9-1-1953. 

(a) West Bengal Foodgrains (Movement 
Control) Order (1951), Para 3 (2) and (3) — 
Bona fide resident. 

The question whether a person is a bona 
fide resident or not of the corridor area 
is relevant only in connection with move¬ 
ment from one point of the corridor to an¬ 
other point in the corridor under sub-para 

(3). That question is entirely irrelevant 
in connection with movement under sub¬ 
para. (2) from outside the corridor into 
the corridor. (Para 3) 

(b) West Bengal Foodgrains (Movement C3n- 
trol) Order (1951), Para. 3 (3) — Burden of 
proof — (Evidence Act (1872), S. 105). 

Where a person is charged for con raven¬ 
ing Para. 3, sub-para. (3) of the Order, 
the burden of proving that the accused per¬ 
son is not a bona fide resident of the area 
is on the prosecution. That this require¬ 
ment is contained in the proviso to sub¬ 
para. (3) does not turn it into an excep¬ 
tion so as to shift the burden or. the accus¬ 
ed. (Paras 8, 9) 

Anr.o: Evi. Act S. 105 N. 1. 

S. S. Mukherjee and K. P. Mukherjee, for 
Petitioners; N. C. Sen for the State. 

DAS GUPTA J.: These four Rules which 
were obtained by four persons tried separately 
for offences under S. 7, Essential Supplies Act 
were heard together as they raised the same 
question of law. The charge against each 
accused was that he on 29-5-1951, moved 
several bags of paddy in a cart without permit 
from outside the corridor to a place inside the 
corridor, not being a ‘bona fide* resident of the 
corridor area, in contravention of Government 
Order No. 512 F. D. dated 15-1-1951 and thereby 
committed an offence punishable und^r S. 7(2) 
of the Act 24 of 1946. Ail the four were con¬ 
victed under S. 7 (2) of the Act 24 of 1946 and 
each was sentenced to rigorous imprisonment 
for three weeks and to pay a fine of Rs. 607- 
in default, to rigorous imprisonment for three 
weeks more, and the paddy seized was forfeited. 

(2) There can be no doubt that the charge as 
framed is defective. The accusation was that 
an order under S. 3. Essential Supplies Act had 
been contravened. The relevant order relating 
to the movement of th° foodgrains was in this 
case Order No. 512 F. D. of 15-1-1951 as men¬ 
tioned in the charge. Paragraph 3 of this Order 
is in these words; 

“3. (1) No person shall move or transport or 
cause to be moved or transported or offer for 
movement or transport by rail, road or water 
any foodgrain from any place within West 
Bengal to any place outside West Bengal 
except under and in accordance with a per¬ 
mit isr:ed in this behalf by the Director: 


Provided that nothing in this sub-para¬ 
graph shall apply to the movement or trans¬ 
port of foodgrains— 

(a) not exceeding three seers in weight in. 
the aggregate by a bona fide traveller as* 
part cf his luggage. 

(b) under and in accordance with Military 
Credit Note, or 

(c) under and in accordance with a permit 
issued before by the State Government 
or by the Director. 

(2) No person shall move or transport or 
cause to be moved or transported or offer for 
movement or transport by rail, road or water 
any foodgrain into any place within the cor¬ 
ridor from any place in the State outside the 
corridor except under and in accordance with, 
a permit issued in this behalf by the Director. 

(3) No person shall move or transport or 
cause to be moved or transported or offer for 
movement or transport by rail, road or water 
any foodgrain from any place in the corridor 
to any other place within the corridor except 
under and in accordance with a permit issued 
in this behalf by the Director: 

Provided that nothing in this sub-para¬ 
graph shall apply to any movement of food- 
grain within the corridor by road, other than 
by motor vehicle, if the person moving the 
foodgrain is a bona fide resident of such 
area. 

(4) The Director may, by general or special 
order, exempt from the provisions of sub-paras 
(1), (2) and (3), the movement or transport 
of foodgrains to such extent and in such 
manner and for such period as may be spe¬ 
cified in the order. 

(5) If it appears to the Director that a 
permit issued by him under sub-para. (1) is* 
not likely to be utilised or that there are 
sufficient reasons for requiring its cancella¬ 
tion, he may cancel the permit and on such 
cancellation the holder of the permit shall 
forthwith return it to the authority issuing 
it.” 

(3) In this case we are not concerned with 
1st, 4th or 5th sub-para, of this Paragraph. It 
is necessary, however, to consider sub-paras. 
(2) and (3). In sub-para (2) the order in sub¬ 
stance is that no person shall move foodgrain 
from outside the corridor into the corridor 
except under a permit. Sub-paragraph (3)* 
regulates movement of foodgrain from one 
point to another point within a corridor area. 
The question whether a person is a bona fide 
resident or not of the corridor area is relevant 
only in connection with movement from one 
point of the corridor to another point in the 
corridor. That question is entirely irrelevant in 
connection with movement from outside the 
corridor into the corridor. The accusation in 
the charge framed being that the paddy was 
being moved from outside the corridor into the 
corridor, no question arose whether the person 
was a bona fide resident of the area or not. The 
allegation in the charge that the person was- 
not a bona fide resident of the area was, there¬ 
fore, clearly wrong and confusing. 

(4) At the trial no attempt appears to have 
been made to prove that the movement of the 
paddy was from outside the corridor to any 
point inside the corridor. The evidence in sub¬ 
stance was that the accused person was seized 
with paddy in a cart at a point inside the' 
corridor far from the line which distinguishes* 
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the corridor area from the area outside it. 
Clearly therefore, no case that the accused 
committed an offence by contravening sub-para. 
(2), Para. 3 of the Order was established. We 
have, however, to consider in view of the 
circumstances of the case whether the evidence 
on record makes out a case of contravention 
of the directions in sub-para. (3). 


(5) As we have already indicated, it was 
proved in each of these cases the accused 
person was found moving foodgrain from one 

* place in the corridor to some other place in the 
corridor. It was also proved that he was doing 
so without any permit. What, however, was 
not proved in three of these cases, namely, the 
one in which Sankar Ghosh, Abdul Azim Sheikh 
and Niranjan Ghosh are accused, was that the 
accused person was not a bona tide resident of 
the area where he lived. 

(6) The question arises whether'there is any 
burden on the prosecution to prove in a case 
of accusation of the contravention of sub-para. 
(3) that the person is not a bona fide resident 
of the area. 

(7) It was contended by Mr. Sen on behalf 
of the State that the words in the proviso 
really set out an exception to the ordinary rule 
and therefore the burden of proving the appli¬ 
cation of the exception was on the accused 
person. If sub-para. (3) of the Order had itself 
defined an offence I might have been disposed 
to agree with this view. It is important to 
remember, however, that sub-para. (3) does not 
define an offence. The offence is defined in 
S. 3, Essential Supplies Act. If any exception 
was provided to the definition of the offence in 
S. 3 the burden of proving the existence of 
circumstances bringing his case within the 
exception would clearly be on the accused. It 
is equally clear that the burden of proving all 
the ingredients of the offence as defined is on 
the prosecution. The main ingredient here is 
that an order under S. 3 has been contravened. 
The order under S. 3 in the case we are con¬ 
sidering is that: (His Lordship then quoted the 
text of sub-para. (3) already reproduced in 
para 2 of this judgment). 

(8) What is required by this Order? The 
order requires on any reasonable interpretation 

hJ«%*° Vds -A Se ? t ? at a person wh <> ^ not a 
I° na resident of a corridor area shall not 

fT*nn f £ 0dgrai " ? T0 - m °P e P° int in the corridor 
I?Ji!l? th £u P? in J J n the corridor without a 
permit. The fact that the intention of the rule- 

JS"® authonty i s expressed by the use of a 
R™ V1 , S .° . to ., a main clause cannot alter the posi- 
r,£ at J he rule ' n ? ak i n 2 authority was direct- 

frfm rfno ^o i ir f m f n 4 t u 0f a permit for movement 
Shp lS ° f he corridor to another point 
or the corridor only for the persons who are 

know* nf 3 Me reSide , nts of tbJSS* ?S not 
S2J tip"yc^not construction which should 

3S£ XS? thi ?v k that thou Sh the Order 
not bona fit '; that °. nl y Persons who are 

required 3 ° f the area wou,d 

Shin thi° ar ta a k V Ut permits for movement 
h? e e? K h th ,a P" 8 * ac t that a proviso 
ther or not ftl S J?° Uld l ? ave ‘he effect that whe- 
!he area l h ni erS ° n - ls a bona fide resident of 
unde? S ? £ 1 ai \ mgredient of the offence 

oft he above OrdeT ° f sub ' para - (3> 

(9) I have no doubt in my mind that on a 
proper construction of the words used in the 
BUb-paragraph, i t should be held that that the 


t 


accused was not a bona fide resident of the 
area is as much an ingredient of the alleged 
offence as the facts that he moved paday and 
that he did so without permit. The ourden of 
proving that the accused person was not a bona 
fide resident of the area was, therefore, on the 
prosecution. 

(10) As has already been noted, this ingre¬ 
dient has not been proved as regards three of 
the accused persons, the conviction of these 
three cannot, therefore, stand. I would accord¬ 
ingly set aside the order of conviction and 
sentence passed on them and order that they be 
acquitted. I would also set aside the order of 
forfeiture of the paddy seized from them. 

(11) There remains for consideration the case 
of Anil Kumar Ghosh. Against him evidence 
has been given by the dafadar of Korui village 
that Anil Kumar Ghosh lives in Korui and also 
Korui is well outside the corridor. In my judg¬ 
ment this evidence must be held to have proved 
the ingredient mentioned above that Anil 
Kumar Ghosh was* not a bona fide resident of 
the corridor area. 

(12) The evidence shows that he contravened 
the order contained in sub-para (3) of the 
Order mentioned above and has, therefore, 
committed an offence under S. 7 (2), Essential 
Supplies Act. In my judgment the defect in 
the framing of the charge which has been 
pointed out above has not resulted in any pre¬ 
judice to the accused. I would, therefore, main¬ 
tain his conviction under S. 7 (2), Essential 
Supplies Act. 

(13) We are informed that he has served a 
week’s imprisonment. In view of the fact that 
ho is 20 years of age, I would reduce the sen¬ 
tence to the period of imprisonment already 
undergone. The order of forfeiture of the paddv 
would stand. 

(14) DEBABRATA MOOKERJEE J.: I agree. 

B/V.S.B. Ordered accordingly. 
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CHAKRAVARTTI C. J. AND SINHA J. 

D. R G?ll3*ly, Petitioner v. J. R. W. Cannon. 
Opposite Party. 

Civil Rule No. 2063 of 1952, D/-9-1-1953. 

(a) Houses and Rents — West Bngal Pre- 
mises Rent Con rol (Temporary Provisions^ 
Act (17 of 1950) S. 14 (4) — Scipe. 

t,™? Rent Ac * can a PPly only to tenants. 

If the person, sued as a tenant, pleads 
hat he is not a tenant, then till that ques¬ 
tion is decided against him, there ca n be 
no question of proceeding against him as 
a tenant or applying to him S. 14 (4) or 
any other provision of the Rent Act. 

Evidence Act (1872), S. 115 —Stopper 

y wSfiLES C i> MldU 1 Ct - (Houses ard Reits 
” Be P? al f r ^mises Rent Con'rol (Tem¬ 
porary Provisions) Aci (17 of 1950), S. 14 (4)). 

Application under S. 14(4), West Bengal 
Premises Rent Control (Temporary Provi- 

? Ct H (17 *K f 1950) ~ Tenant con*est- 
that was tenant — Order 
hv passed ~ Tenant submitting 
U b £, makit )£ Payment or rent month 
by month — Tenant committing default 

Lnrf P t ym ^ nt Tenant cannot turn round 
f” d avoid re s iJlt of his default by setting 
up plea that S. 14(4) does not annly to 
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his case as he was not a tenant. (Para 3) 
Anno: Evi. Act, S. 115 N. 3. 24. 

<c) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 14(4) — Defence contem¬ 
plated by section. 

Seclion 14(4) contemplates not only de¬ 
fence against ejectment on the ground 
mentioned in S. 12 (1) (i) of the Act be¬ 
ing struck out but also other defences 
against ejectment as well. (Para 4) 
Bimal Char.dra Bose with Rabindra Nath 
Mitra, for Petitioner; Rabindra Nath Bhatta- 
charya. for Opposite Party. 

CHAKRAVARTTI C. J.: Certain attractive 
questions of law were raised in this Rule, but 
in our view the petitioner is debarred from 
urging them in view of the facts of the case. 

(2) An order under S. 14(4) was made 
against the petitioner on 17-8-1951. It appears 
that in his defence in the suit, he has taken 
a plea that .there is no relationship of landlord 
and tenant between him and the opposite 
party. Mr. Bose, who appears for the peti¬ 
tioner, contended that since that defence had 
beer, taken in the written statement, there 
could not be any question of making any order 
under S. 14 (4) till the issue raised by that 
defence was decided against his client and it 
was held that he was, in fact, a tenant. That 
contention appears to be right. The Rent Act 
can apply only to tenants. In fact, S 14 (4) 
itself says that an order under that section 
will be made if the ‘tenant’ contests the suit. 
If the person, sued as a tenant, pleads that he 
I >5 .not a tenant, then till that question is de¬ 
cided against him, there can be no question 
of proceeding against him as a tenant or apply¬ 
ing to him S. 14 (4) or any other provision 
of the Rent Act. While that is quite true, it 
appears to me that the petitioner has preclud¬ 
ed himself by his own act from raising the 
olea against the order now made against him 
It appears that although he has taken in 
his written statement the defence, to which I 
have already referred, he practically abandon¬ 
ed it in his objection to the application made 
by the opposite party for an order under S. 
14 (4).' Apart from that, he seems himself to 
have been the petitioner in a proceeding for 
standardisation of the rent which could be 
only on the footing that he was putting himself 
forward as a tenant under the opposite party. 
In his objection to the application of the od- 
posite party for an order under S. 14 (4), he 
did not say that he was not a tenant, but only 
said that the rent was not what the opposite 
party was asserting it to be. but a lower am¬ 
ount. He even referred to the proceeding for 
standardisation which he himself had initiated 
and to an application for revision which was 
then pending in this Court. 

(3) The position, therefore, is that the peti¬ 
tioner contested the application under S. 14(4) 
on the footing that he was a tenant and, 
secondly, after the order was made against 
him, he submitted to it and went on making 
payments under it for quite a considerable 
length of time. If his contention was, as now 
urged before us, that order under S. 14 (4) 
could not have been made against him at all 
till his defence that he was not a tenant was 
overruled, he should have moved this Court 
against the order made on 17-8-1951. Not 
having done so and, in fact, having submitted 
to it during a number of months, it is not 
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open to him to turn round at this stage and 
avoid the result of the default he hasadK 
tedly committed by setting up the plea tbS 
S. 14 (4) does not apply to his case at all W 

(4) It was further contended that even if 
his defence was liable to be struck out it 
could not be the whole defence, nor could it 
be tne whole deience against ejectment But 
the defence against ejectment only has' been 
struck out and not the whole defence The 
contention was that what S. 14 (4) contend 
plated was only defence against ejectment on 
the ground mentioned in S. 12 (1) (i) of the 
Act and not also other defences against eject- 
ment. I am unable to. give effect to that con- 
tention. The language of S. 14 (4) is i n no 
way qualified. The policy of the section or, 
indeed the whole Act seems to be that the 
Legislature is not minded to protect a tenant 
who will not even pay the monthly rent regu¬ 
larly. If the tenant, on being directed to pay 
the current rent month by month, does not do 
so, the Act quite clearly provides that he will 
by such conduct forfeit the special protection 
which the Act confers on tenants and will be 
relegated to his position under the general 
law. I do not find any justification in the 
language of S. 14 (4) to limit the defence 
against ejectment contemplated by it to def¬ 
ence against ejectment only on the ground 
mentioned in S. 12 (1) (i) of the Act. 

(5) For the reasons given above, this Rule 
is discharged with costs — the hearing fee 
being assessed at two gold mohurs. 

(6) SINHA J.: I agree. 

B/K.S. Rule discharged. 
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Panchu Gopal Mondal and others, Peti¬ 
tioners; v. Corporation of Calcutta and others, 
Opposite Party. 

Criminal Revn. No. 223 of 1952, D/-13-1-1953. 
-?-(a) Municipalities — Calcutta Municipal 
Act (3 of 1923), S. 363 —Order under — (Cri¬ 
minal P. C„ S. 439). 

The Magistrate dealing with an applica¬ 
tion under S. 363 is an inferior criminal 
Court within the meaning of S. 439, Cr. P. 
C.: AIR 1925 Cal 1251 and AIR 1927 Cal 
509, Disting, and Expl. (Paras 4, 5, G. 8, 9) 
Anno: Criminal P. C., S. 439 N. 8. 

(b) Municipalities — Calcutta Municipal 
Act (3 of 1923), S. 363 — Notice, necessity of. 
It is now settled law that before an 
order of demolition is passed, the Magis¬ 
trate must give the occupiers as well as 
the owners sufficient opportunity to show 
cause against the proposed order. 

(Para 10) 

M. M. Sen and Surathi M. Sanyal. for Peti¬ 
tioners; Monmohan Mukherjee, for Opposite 
Party. 

CASES CITED: 

(A) (’52) AIR 1952 Cal 683: 56 Cal WN 558: 
1952 Cri LJ 1364 

(B) (’25) AIR 1925 Cal 1251: 52 Cal 962: 

26 Cri LJ 1533 

(C) (’27) AIR 1927 Cal 509: 54 Cal 532: 

28 Cri LJ 407 

DAS GUPTA J.: This application for revision 
is directed against an order passed by a ' r,Ia S£' 
Irate appointed under the provisions of the 
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Calcutta Municipal Act on an application under 
S. 363 of that Act. 

(2) Before going into the merits of the appli¬ 
cation in revision it is necessary to dispose of 
a preliminary objection raised on behalf of the 
opposite party, the Corporation of Calcutta. The 
objection is that the order passed by a Magis¬ 
trate dealing with an application under S. 363. 
Calcutta Municipal Act, is not subject to revi¬ 
sion under S. 439, Criminal P. C. 

(3) The decision of this objection depends on 
the answer to the question whether a Magis¬ 
trate dealing with an application under S. 363, 
Calcutta Municipal Act is a criminal Court. If 
it is, this Court has jurisdiction under S. 439. 
Cr. P. C. to revise in suitable cases orders 
passed by the Magistrate. If it is not a criminal 
Court, this order cannot be revised under S. 
439, Cr. P. C. whether or not it might be subject 
to revision under other provisions of law. 

(4) That a Magistrate dealing with an appli¬ 
cation under S. 363, Calcutta Municipal Act is 
a ‘Court* cannot be seriously disputed and it 
has not been disputed before us. In exercising 
powers under S. 363, Calcutta Municipal Act 
the Magistrate is exercising judicial functions 
and not executive or administrative functions. 
This conclusion necessarily follows from the 
manner in which the power has to be exercised, 
viz., the provisions as regards hearing of the 
party against whom relief is sought by the 
Corporation. It »s also clear that in exercising 
such judicial functions the Magistrate is acting 
as only part of the machinery constituted bv 
the sovereign authority of the State for exercise 
of judicial functions. Without attempting the 
difficult task of defining a ‘Court*, I think it 
can safely be laid down that an authority 
exercising judicial functions judicially as a part 
of the machinery which the State has set up 
for the exercise of judicial functions is a Court. 
My conclusion therefore is that the Magistrate 
appointed under the Calcutta Municipal Act 

a J*? as c a o£o U o ! n £ eal j n g wit h an application 
under S. 363, Calcutta Municipal Act. 

(5) A more difficult question is whether the 

S str T ate th y* ac J ing as a Court is a criminal 
V° u rt. In — ‘Bhadreswar Majhi v. Corporation 
of Calcutta’ AIR 1952 Cal 683 (A) it was held 

+hJcr« C .?Jl S1 * d u er ? tlon 4 of previous authorities of 
SJ? £ 0urt ’ th f t *° far as this Court is concerned 
SfJ®" m , USt b e taken to be settled that the 
disposal of an application under $ 363 Cal- 

1 ° wl?S Pa ; Wal"or an 

been saiH P Sr 0 th * 1 d . ec ' si0n ar >d nothing has 

that* decision.* 016 S t0 indUCe US to difTer from 

were l“ nction of a criminal Court 

have been himS f w ? would therefore 
the Mavkf^ *?• hold the Court of 
under S^Sf an application 
criminal Srf C W ta f Mu ?. lcipal Act is not n 

offences tX te- er , U S lted , to the trial of 

Criminal Procedure Code em- 

tions r whohv aiI ii CriminaI f C j Urts to exercise func- 

a? 3 $ °c i 
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Court takes Xh™ J 33 ° f the Code > a criminal 
«ons or rep T, e unlawful obstruc- 

bit or reSS pubUc places - to P rohi ‘ 

to health or occupations injurious 

io health or physical comfort, to prevent the 


construction of any building or structure likely 
to occasion conflagration or explosion, and on 
a number of other matters, for the purpose of 
ensuring safety or convenience of the public. 
Other provisions entrusting to criminal Courts 
functions not connected with the trial of 
offences are contained in Ss. 107, 108, 109 and 
110, Criminal P. C. 

(7) It is obvious therefore that the fact that 
the proceedings under S. 363, Calcutta Muni¬ 
cipal Act are not trials for offences is no reason 
to think that the Court in dealing with these 
proceedings is : not a criminal Court. 

(8) From what has been said above, it is clear 
that the functions performed by a Magistrate 
in proceedings under S. *363, Calcutta Municipal 
Act are very similar in nature to the functions 
of a criminal Court under S. 133, Cr. P. C. 
Remembering further that the object of the 
Corporation of Calcutta in starting proceedings 
under S. 363, Calcutta Municipal Act is not the 
recovery of any property, or the enforcement 
of a right, for the advantage of the Corporation 
authorities — either of which objects is ordi¬ 
narily to be found in all proceedings of a civil 
nature — the reasonable conclusion, in my 
judgment appears to be that the Magistrate is 
discharging the functions of a criminal Court in 
dealing with an application under S. 36.3, Cal¬ 
cutta Municipal Act. Mention should be made 
of certain observations on the question now 
before us in two cases of this Court. In — 
‘Ram Gopal v. Corporation of Calcutta*, AIR 
1925 Cal 1251 (B), when the question was rais¬ 
ed whether the Court of a Municipal Magistrate 
dealing with an application under S. 363, Cal¬ 
cutta Municipal Act is an inferior Court within 
the meaning of S. 439, Cr. P. C., Sanderson 
C. J. expressed his view in these words. 

“I think it may be said that the Municipal 
Magistrate appointed to deal with offences 
against the Calcutta Municipal Act is a Court 
constituted under a law other than the Code 
for the time being in force, and comes within 
S. 6. Consequently, I am not prepared to 
hold that Ss. 435 and 439, Criminal P. C., do 
not apply to these proceedings.” 

Apart from the fact that the view was expres- 
ed by the learned Chief Justice in the negative 
form, it is to be noticed that this observation 
was followed by words which take away from 
the authoritative value thereof. The words are 
these: 

“This point, however, is not of any real im- 
P° r »» e ’ , f ? r »n my judgment the order of 
the Municipal Magistrate was a judicial 
order, and it was made by him either in the 
exercise of criminal jurisdiction or in the 
exercise of civil jurisdiction, and this Court 
would have jurisdiction to interfere by way 
of revision under one Code or the other ” 

Sf r <Ram Gopal Goenka’s case’ 

(B), is not therefore an authority on the ques- 

^rluI V nn e i re £s. Two y ear s later, in — 
lftWcSl D s°n y o a1 ^ C o 0rp ° rati °n of Calcutta’, AIR 
TIhSJh!?! (C 1' Su ^rawardy and Cammiade 
nartv lJK r l u em th * Question whether the 
pa " y against whom orders of demolition of 
structures are sought, was an accused person 
the meaning of the Code of Criminal 
Procedure. They came to the conclusion that 

C%Z aS an ? ccused ; In that connection the 
made observations which have been 
£ u .P° n to the learned Advocate for the 
Corporation of Calcutta before us as an autho- 
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rity tor the proposition that S. 439. Cr. P. C. 
does not apply to these proceedings. I find, 
however, that what Suhrawardy and Cammiade 
JJ. stated about the view of Sanderson C. J 
in — ‘Ram Gopal Goenka’s case’, (B) is that 
that case was no authority for the broad pro¬ 
position that because the Municipal Magistrate 
happens to be a Presidency Magistrate, the 
Code of Criminal Procedure will apply to all 
proceedings before him. Their Lordships had no 
occasion to consider or decide whether S. 439. 
Cr. P. C. applies to these proceedings. What 
was pressed before the Court on that occasion 
on the authority of — ‘Ram Gopal Goenka’s 
case* (B) was that the Criminal Procedure Code 
would apply to proceedings under S. 363. Cal¬ 
cutta Municipal Act, in all its details and that 
submission was negatived by their Lordships. 
In my judgment — ‘Jalan’s case' is no authority 
for the proposition that S. 439, Cr. P. C. does 
not apply to proceedings under S. 363, Calcutta 
Municipal Act. 

(9) I have therefore come to the conclusion 
for the reasons earlier mentioned that the 
Magistrate dealing with an application under 
S. 363, Calcutta Municipal Act is an inferior 
criminal Court within the meaning of S. 439, 
Cr. P. C. and so any order passed by a Magis¬ 
trate in such proceedings is subject to the 
revisional jurisdiction of this Court under S. 
439. Cr. P. C. 

(10) Coming now to the merits of the case, 
the question we have to consider is whether 
the Magistrate proceeded in an irregular or 
illegal manner in omitting to give notice upon 
the present petitioners who claim to be occu¬ 
piers of the premises sought to be demolished. 
It is now settled law that before an order of 
demolition is passed, the Magistrate must give 
the occupiers as well as the owners sufficient 
opportunity to show cause against the proposed 
order. The petitioners’ case is that they have 
been occupying these premises since 1939. This 
statement is supported by an affidavit. There 
is no counter-affidavit filed on behalf of the 
Corporation of Calcutta. Indeed there is no 
attempt by the Corporation of Calcutta to chal¬ 
lenge the correctness of the case that these 
three persons were occupiers at the relevant 
date of the case in question. The paoers on 
the record of the proceedings in the Court of 
the Municipal Magistrate indicate that no atten¬ 
tion was directed at all to th° question as to 
who the occupiers were. Notices were issued 
on the owmers of the land and also the owners 
of the structures, the case of the occupiers 
being entirely overlook^. In these circum¬ 
stances I think it is reasonable to hold that the 
case of the petitioners that they were occupiers 
of the premises at the relevant date is true, and 
consequently, they were entitled to notice of 
the proceedings for demolition. 

(11) Admittedly, no such notice was served 
and the petitioners got no opportunity to pre¬ 
sent their case before the Municipal Magis¬ 
trate. We accordingly set aside the order pass¬ 
ed by the learned Magistrate and direct the 
Magistrate to dispose of the proceedings in 
accordance with law after giving these peti¬ 
tioners a proper opportunity as required under 
S. 363, Calcutta Municipal Act. 

(12) The Rule is accordingly made absolute. 

(13) DEBAF^-TA MOOKERJEE J.: I agree. 

B/H.GP. Rule made absolute. 
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Civil P.C. (1908), Ss. 2(2), 96 and 115 — 
Right of appeal — (Houses and Rents — 
West Bengal Premises Rent Con.rol (Tempo¬ 
rary Provisions) (Amcndnrnu) Act (62 of 
1950), S. 6) — (Houses and Rents — West 
Bengal Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), S. 18). 

Application under S. 6, West Bengal 
Premises Rent Control (Temporary Provi¬ 
sions) (Amendment) Act (62 of 1950) read 
with S. 18(1), West Bengal Premises Rent 
Control (Temporary Provision) Act (17 
of 1950) — Decision thereon is appealable 
— Appellate Court’s failure to consider 
appeal on merits — Revision lies — Case 
law Rel. on. (Para 9) 

Anno: C. P. C., S. 2 (2) N. 3; S. 96 N. 2; 

S. 115 N. 11. 

Nirmal Chandra Chakravartti and Satya- 
santi Mukherji, for Appellants; Hemendra 
Nath Banerjee, for Respondent. 

CASES CITED: 

(A) (1877) 3 QBD 1: 47 LJ QB 10 

(B) (’12) 39 Ind App 197: 40 Cal 21 (PC) 

(C) (’48) AIR 1948 PC 12: 74 Ind App 
264 (PC) 

(Di (’51) Civil Revn Case No 1465 of 1951, 
D/- 10-9-1951 (Cal) 

P. N. MOOKERJEE J.: This is the landlords” 
second miscellaneous appeal — and there is 
also an application in the alternative under 
S. 115, Civil P. C. — arising out of the tenant’s 
application under S. 6, West Bengal Premises 
Rent Control (Temporary Provisions) (Amend¬ 
ment) Act (West Bengal Act 62 of 1950) read 
with S. 18 (1), West Bengal Premis?s Rent 
Control (Temporary Provisions) Act 1950 (West 
Bengal Act 17 of 1950). The application was 
allowed by the trial Court and the landlords” 
appeal against that decision was dismissed by 
the lower Appellate Court not upon the merits 
but upon the preliminary grourd that under 
the law no appeal lay against an order passed 
under S. 6, Rent Control (Amendment) Act, 
1950 or S. 18 (1). Rent Control Act, 1950. On 
the merits the learned Subordinate Judge 
expressed himself tentatively in favour of the 
appellants-landlords but as in his view the ap¬ 
peal before him was incompetent he did not 
pursue that matter to its final conclusion. 
Against the dismissal of their appeal by the 
learned Subordinate Judge th° landlords have 
preferred this second miscellaneous appeal ana 
in the alternative th°y have also filed an appli¬ 
cation under S. 115, Civil P. C. for revision of 
the adverse orders of both the Courts below. 

(2) The suit for ejectment was instituted on * 
13-5-1949 and the relevant ground under the 
Rent Control Act of 1948 (West Bengal Act 37 
of 1948) which was then in force and vvas, 
therefore, applicable to the case, was ‘ipso 
facto' determination of the defendant’s tenancy 
on account of non-payment of rent for more 
than three months, or. rather, three consecutive 
months, that is, the ground under S. 12 (3) oi 
the said Act of 1948. The suit was decreed ex 
parte on 28-8-1950 but admittedly the defen¬ 
dant remained in possession in spite of the 
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said decree and after an unsuccessful attempt 
to get the decree set aside under O. 9, R. 13, 
Civil P. C. the tenant-defendant made an ap¬ 
plication under S. 18 (1), Rent Control Act, 
1950 on 20-1-1951. This application was regis¬ 
tered as Misc. Judicial Case No. 16 of 1951 
end was eventually allowed by the learned 
Munsif by his order dated 10-2-1951 which ran 
as follows: 

“Miscellaneous Case will be allowed on con¬ 
test without cost and the decree will be 
rescinded on applicant’s depositing in Court 
within forty days from the date Rs. 1,581- 
10-4 only. Put up for further order on 24-3- 
1951.” 

The deposit was made in time on 22-3-1951 
and the plaintifYs-decree-hoiders’ further objec¬ 
tion to the tenant’s application under S. 6, Rent 
Control (Amendment) Act, 1950 and S. 18 (1), 
Rent Control Art of 1950 and the former’s 
prayer for reconsideration of the above order 
dated 10-2-1951 were rejected by the learned 
Munsif on 7-4-1951 when he allowed the Miscel¬ 
laneous Case (Misc. Judl. Case No. 16 of 1951), 
accepted the tenant’s deposit and rescinded the 
ejectment decree. Thereupon the landlords 
appealed and the learned Subordinate Judge 
having, as stated above, dismissed this appeal 
on the preliminary ground that the same was 
not maintainable in law and having thus upheld 
the rescission of the ejectment decree, the un¬ 
successful plaintiffs-landlords havo now come 
up to this Court in second appeal and alter¬ 
natively in revision. 

(3) We have already said that the learned 
Subordinate Judge expressed no final opinion 
on the merits of the tenant’s application under 
S. 6, Rent Control (Amendment) Act, 1950 and 
S. 18 (1), Rent Control Act, 1950 although his 
tentative observations were against the same, 
and he dismissed the landlords’ appeal only on 
the ground that it was not maintainable in law. 
If, therefore, we find .that that appeal was not 
incompetent we would remit the same to the 
learned Subordinate Judge for consideration 
on the merits. In case, however, we agree with 
the learned Judge in his view that the appeal 
before him was not competent, the landlord’s 
appeal before us and his application for revi¬ 
sion against the decision of the learned Sub¬ 
ordinate Judge must fail. But wo shall then 
have to consider the landlords’ revisional ai>- 

K 10, j U ?v der , S - 115 - Civil p - C so far as it 
relates to the learned Munsif’s order. 

?”* . que l tio ?' therefore, that requires 
hefhSfhl* p? “ ^ het n e ^ the land lord’s appeal 

Jn e ^u Appe late Court was maintain¬ 
able in law. There is no dispute as to the 

ment a de t rre^'n/ dmitte ,1 ly * there was an eject_ 
Contrni /Am f an . a PP Ucat ion under S. 6, Rent 

afSnftnfW. * Ac J- 1950 read with S - 18 

that 1 Actl 195 °- Admittedly also 

CourtBPrtfi 0 ?- s ^5 ceeded before the trial 

The^dlndi^L 3ectm - en J t . decree was rescinded. 
udlcatl ? n resemdmg the decree of eject- 

Munttton made by the learned 

of that aDd toe Levant expression 

follows: ad]Udlcation a PPears in the record as 

The Miscellaneous Case No 16 of 1950 is 

SS/I? MStS V ?» CsH made by <hl 
applicant is accepted. The deereo nf wrt 

SUIT 4 in T,lle Suit N ° itfj 


Calcutta 413 


The question now is whether an appeal lies 
from this adjudication, or, rather, this expres¬ 
sion of adjudication, and upon the answer to 
that question depends the fate of this appeal 
and to some extent also of the revisional 
application. 

(5) It is well settled that an appeal is a 
creature of statute vide — ‘Sandbaeh Charity 
Trustees v. North Saffordshire Railway Co.', 
(1877) 3 Q B D 1 (A); vide also — ‘Rangoon 
Botatoung Co. Ltd. v. Collector, Rangoon’, 39 
Ind App 197 (PC) (B). It is also equally well 
established that 

"Where a legal right is in dispute and the 
ordinary Courts of the country are seized of 
such dispute, the Courts are governed by the 
ordinary rules of procedure applicable there¬ 
to and an appeal lies, if authorised by such 
rules notwithstanding that the legal right 
claimed arises under a special statute which 
does not in terms confer a right of appeal." 
Vide — ‘Adaikappa Chettiar v. Chandrase¬ 
khara Thevar’, AIR 1948 P C 12 (C). 

An adjudication under S. 6, Rent Control 
(Amendment) Act, 1950 or under S. 18 (1), Rent 
Control Act, 1950 has not been expressly made 
appealable by any statute but nonetheless it 
involves determination of legal rights in dispute 
and by the application under that section the 
Civil Court is called upon to make this deter¬ 
mination. It thus follows that an adjudication 
under S. 6, Rent Control (Amendment) Act. 
1950 or under S. 18 (1), Rent Control Act, 1950 
Is an adjudication or determination by the Civil 
Court of legal rights in controversy between the 
parties. The Code of Civil Procedure contains 
the general provisions for appeals from adju¬ 
dications by the Civil Court (vide Ss. 96, 100, 
104 and O. 43, R. 1 of the Code). We are thus 
led to consider whether the learned Munsif’s 
adjudication of 7-4-1951 satisfies the test of 
appealability under the Code of Civil Procedure 
If it does an appeal will lie from that adjudi¬ 
cation, otherwise the learned Subordinate 
Judge s view will have to be upheld as there 
is no other provision in law under which a 
right of appeal can be claimed by the land- 
lords-appellants before us. 

(6) Under the Code of Civil Procedure adju¬ 
dications of Civil Courts are classified under 

Vl i" decrees and orders - 2 

( 2 ) defines a decree as 

ex P ressi0 ? of an adjudication 
which, so far as regards the Court expressing 

Jlirffoc 1uS1 * V k y determi nes the rights of thf 
parties with regard to all or any of the 
matters in controversy in the suit," 

all other adjudications, to be precise th- 
formal expressions thereof being ‘orders' under 
the residuary definition clause in S. 2 ( 14 ) which 
says that an order” means the formal expres¬ 
sion of any decision of a Civil CoS wK is 
not a decree.” Section 2 (9) of the Code defW 

?ol,i d r ent ” and ^ ^^tion^ru^Ts 

, m .t ans the statement given br 
the_j„ dge „[ the g^as a ££ £ 

.The application under S. 6 Rent rvmt™i 
(Amendment) Act, 1950 or S. 18 0) Rent r-S 

sed. The matter in controversy arising on this 
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application is whether the decree for ejectment 
should be vacated or not — upon which plainly 
depends the ultimate decision of the suit itself 
and which may thus, not' very inappropriately 
be termed a "matter in controversy in the suit’' 
vide — -AIR 1948 P C 12 (C)’ already cited — 
and it is this controversy which the Court is 
called upon to decide on such an apDlication. 
In the learned Munsif’s adjudication the Court 
decided — and decided finally so far as that 
Court was concerned — this controversy or 
matter in controversy between the parties and 
the adjudication, therefore, is an adjudication 
of a matter in controversy in the suit. The 
question, however, still remains whether the 
expression of that adjudication as quoted above 
is a formal expression within the meaning of 
the definition of “decree” as contained in S. 2 
(2) of the Code. ’ 


D. K. Sen Gupta v. Ananta Lal (Chunder J.) 


A. I. R. 

f a 5 k t0 - that Court so that the landlords’ 
appeal before jt may be dealt with and dew 

mined m accordance with law and in the light 

of the observations contained in this judgment 

(11) The parties will bear their own costs in 
these proceedings before this Court. Other or 
further costs will abide the final result 

(12) GUHARAY J.: I agree. 

B/D-H - Order accordingly. 
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(8) The terms of the definitions of “judg¬ 
ment”, “decree” and “order” under the Code 
have been sufficiently set forth above. From 
them it is abundantly clear that both decrees 
and orders are formal expressions of adjudica¬ 
tions of the Civil Court and the grounds or 
reasons thereof constitute the judgment. It has 
also been recently held by a Bench of this 
Court, relying on the decision of the Judicial 
Committee in the case in ‘AIR 1943 P C 12 (C)’, 
that there may be a composite document em¬ 
bodying the judgment and the order or the 
judgment & the decree, as the case may be, and 
neither S. 33 of the Code nor any other provi¬ 
sion of law contains any bar to the adoption of 
such a course: vide — ‘Sn. Radharani v. Sisir 
Kumar’, Civil Revn. Case No. 1465 of 1951. D/- 
10-9-1951 (Cal) (D). In the above context the 
expression of the learned Munsifs adjudication 
dated 7-4-1951 as contained in the record and 
quoted above may well be termed as “formal 
expression”, as contemplated in S. 2(2) of the 
Code. 

(9) In the light of what has been stated 
above, the learned Munsif’s adjudication dated 
7-4-1951 is a decree under the Code. So far 
as the learned Munsif is concerned, he has by 
that adjudication conclusively determined the 
rights of the parties with regard to the ques¬ 
tion under S. 6, Rent Control (Amendment) Act, 
1950 read with S. 18, Rent Control Act, 1950 
that is, with regard to one of the matters in 
controversy in the suit as explained above. It 
also contains a formal expression of that ad¬ 
judication — may be with some of the grounds 
of that adjudication — and is thus or, at least, 
comprises within it, a decree under the Code. 
It is, therefore, appealable under the law and 
the learned Subordinate Judge was not right in 
throwing out the landlords* appeal on the pre¬ 
liminary ground that it was not maintainable. 
The decision of the learned Subordinate Judge 
must, accordingly, be set aside and the case 
remanded to that Court for a proper hearing 
of the landlords’ appeal before it in accordance 
with law. As the error committed by the learn¬ 
ed Subordinate Judge, obviously affected the 
exercise of his jurisdiction it is revisable by 
this Court whether an appeal lies to it under 
the law or only its revisional powers can be 
invoked, and it is thus immaterial whether we 
interfere in this case in appeal or in revision. 

(10) This appeal and the connected revisional 
application are disposed of as above. The deci¬ 
sion of the learned Subordinate Judge com¬ 
plained against therein is set aside and the case 


(a) Houses and Rents — W. B. Premises 
Kent Control (Temporary Provisions) Act (17 
of 1950), S. 34 — (Civil P.C. (1908), S. 9). 

The fact that on the side of the land¬ 
lord. the landlord and another witness 
were examined and on the other side of 
the tenant, the tenant examined himself 
alone, does not make the order of the 
Rent Controller without jurisdiction. 

(Para t) ) 

Anno: Civil P.C., S. 9 N. 4. 

(b) Houses and Rents — W. B. Premises 
Kent Control (Temporary Provisions) Act (17 
of 1950), S. 47 — Rules under, R. 9 — Validity 
— (Criminal P. C., S. 5). 

Rules made under S. 47 of the Act be¬ 
ing statutory rules are a part of the 
enactment itself. Therefore S. 5, Crimi¬ 
nal P. C. is to be read subject to the rules, 
instead of the rules being read subject to 
S. 5 of the Code. Hence R. 9 framed under 
S. 47 of the Act which does not offend 
against S. 5, Criminal P. C., is not ‘ultra 
vires/ (Para 3) 


C. C. Ganguly, Kiran Bandhu Mukherji and 
Chandra Chur Sen Gupta, for Petitioner; Nani 
Gopal Das, for Opposite Party. 

ORDER: This Rule is at the instance of a 
tenant who complained under S. 34 of stop¬ 
page of water by the landlord. He mentioned 
25-1-1951, as the time when this was done. 
His petition before the Rent Controller under 
S. 34, West Bengal Premises Rent Control 
(Temporary Provisions) Act of 1950 was on 
29-1-1951. ‘Prima facie*, no question of limi¬ 
tation arises. No issue as to limitation under 
S. 34 was ever raised before the Rent Con¬ 
troller. The learned Subordinate Judge without 
proper appreciation of what was being done 
by the Rent Controller held that the occur¬ 
rence related to violation of an order passed 
in 1949 by Mr. S. K. Neogi but the judgment 
of the learned Rent Controller itself will show 
that what the Rent Controller meant was that 
instead of carrying out what Mr. Neogi had 
previously ordered in 1949 the landlord fur¬ 
ther harassed his tenant by an additional act 
of plugging the tenant’s pipe this time. He 
says: “it appears that the landlord instead of 
plugging his pipe plugged the pipe of the peti¬ 
tioner.” It is abundantly clear therefore that 
the question of limitation was misunderstood 
by the learned Subordinate Judge. 

(2) The learned Subordinate Judge’s second 
reason for upsetting the order of the learned 
Rent Controller was that the Rent Controller’s 
order was without jurisdiction. His argument 
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is this: On the side of the landlord, the land¬ 
lord and another witness were examined. On 
the side of the tenant, the tenant examined 
himself. From this if the learned Subordinate 
Judge had said that he was not accepting the 
tenant’s story one could have understood what 
he meant. He goes on to say that it is because 
of this that th$ order of the Rent Controller 
was without jurisdiction. Obviously, the learn¬ 
ed Subordinate Judge after so many years of 
service has not a clear idea of what the word 
•jurisdiction’ means. It is time that he began 
to learn the meaning of that word. 

(3) Another reason given by the learned 
Subordinate Judge in upsetting the learned 
Rent Controller’s order was that R. 9 framed 
by the local Government under S. 47, Rent 
Control Act of 1950 was ‘ultra vires’ as it 
offended against S. 5, Criminal P. C. I need 
not go into the question whether S. 34, Rent 
Control Act of 1950 creates an offence or not. 
Even assuming without deciding that point, 
that it is an offence, S. 5 is definitely made 
“subject to enactment for the time being in 
force regulating the manner or place of in¬ 
vestigating, enquiring into or trying or other¬ 
wise dealing with such offences.” Rules made 
under S. 47 of the Act being statutory rules 
are a part of the enactment itself. Therefore, 
S. 5 is to be read subject to the rules, instead 
of the rules being read subject to S. 5. It is 
unnecessary for me to examine some decisions 
. under the 1920 Act, which dealt with a quite 
different matter, discussed by the learned Sub¬ 
ordinate Judge. The whole discussion is irre¬ 
levant because the clear wording of S. 5 even 
if S. 34 creates an offence, would save what 
has been done under the statutory power by 
the local Government, instead of making it 
‘ultra vires’. 

k c M> J* therefore appears that the learned 

Subordinate Judge is very much confused 

about the whole case and his decision cannot 

stand. His order is therefore set aside. The 

r", I s n ? ac *® absolute and the appeal is sent 

rw/r’ b ? he ^ d JiT some other competent 
Court. Costs will abide the result. 

A/H.G.P. R U ] e made absolute. 


AIR 1953 CALCUTTA 415 (Vol. 40, C. N. 161) 
BACHAWAT J. 

MSantii? ,S r 0re ’ £ pplicant v - International 
Mercantile Corporation (India) Ltd., Respon- 

825 n a J.d e i99nA er f°^^, rb ^ r , ation in Suits Nos - 
and 3220A of 1951, D/- 9-9-1952. 

Arbitration Act (1940), S. 30 — Proce- 

PoSfer to f °™ ,T*: bitrato r — Arbitrator has 
«„ re £i! ate .x Award cannot be chal- 
ground of irregularity unless It 

Stag one 0 P f roP?r , hea , ring “ Arbitrator 

* HH3T4 a ' sa saftuss: 

am 1914 PoV COrea VmlSf 

Anno: Arbitration Act, S. 30 N 6 11 


1927 Cal 52, Ref. AIR 1940 Lab 186 Affirmed 
in AIR 1945 PC 85, Relied on. (Para 41) 
Anno: Arbitration Act, S. 30 N. 6. 10. 

(c) Arbitration Act (1940), Ss. 2 and 21 — 
One of considerations of agreement to refer, 
dropping of pending criminal prosecution for 
non-compoundablc offence — The whole agree¬ 
ment and reference is illegal and void — 
Fact that criminal prosecution would have 
failed is immaterial — Though motive for 
contract is not necessarily its considerations, 
yet where promise to drop prosecution was 
given and accepted as conventional induce¬ 
ment for several promises, it is one of the 
considerations for agreement to refer — (Con¬ 
tract Act (1872), S. 23). Case law discussed. 

(Paras 55-62) 

Anno: Arbi. Act, S. 2 N. 4; S. 21 N. 14; Con¬ 
tract Act, S. 23 N. 15. 

(d) Arbitration Act (1940), Ss. 23, 28 and 
30 — Agreement to refer illegal, consideration 
being illegal — Order of reference upon such 
agreement is also illegal — Subsequent proceed¬ 
ings in pursuance of order do not make legal 
what was illegal — Order for extension ot 
time under S. 28 does not amount to fresh 
submission — Whole award thus is a nullity 
— Contract Act (1872), S. 23. (Paras 64-67) 

Anr.o: Arbi. Act, S. 23 N. 5; S. 28 N. 1; 
S. 30 N. 6 ; Contract Act, S. 23 N. 15. 

A. C. Mitra with M. Harsh, for Applicant;. 
Advocate-General with A. K. Sen, for Respon¬ 
dent. 
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Upper Chitpore Road as exporters, importers 
and general merchants. 

(3) There is relationship by marriage bet¬ 
ween Nandkishore and Kamlaprosad who is son 
of Jagannath Agarwala. The wives of Nand¬ 
kishore and Kamalaprosad are sisters. 

(4) The relationship between Nandkishore and 
Jagannath is strained since the latter part of 
I960. There are serious disputes between them 
with regard to various matters. The most 
serious dispute which precipitated litigation 
between them relates to a holding of 42200 
shares in Ryam Sugar Co., Ltd. Nandkishore 
Jhajharia purchased and obtained delivery of 
these shares from Gaya Sugar Mills Ltd. during 
the second and third week of January 1950. On 
or about 21-1-1950, 37,900 shares were registered 
in the name of International Mercantile Cor¬ 
poration (India) Ltd. (hereinafter referred to 
as the company). It is saic that the balance of 
4,300 shares also with blank transfer deeds were 
delivered to the company by Nandkishore Jha¬ 
jharia. The case of Nandkishore Jhajharia is 
that the company was really his benamidar and 
that the name of the company was utilized by 
him for his own purposes. The case of the 
company is that the shares were transferred 
by Nandkishore Jhajharia to the company for 
a sum of Rs. 11.39,400/- in part liquidation of 
a much larger deot due to the company from 
Nandkishore Jhajharia. 

(5) On 24-1-1950, 24,000 shares standing in 
the name of the company were hypothecated 
with the National Bank of India and the ba¬ 
lance 18.200 shares were hypothecated with the 
National City Bank of New York. By such 
hypothecations overdrafts were obtained from 
these Banks in the name of the company. The 
case of Nandkishore Jhajharia is that he uti¬ 
lized the name of the company for his own 
purposes whereas the case of the company is 
that these loans were raised on their own ac¬ 
count. In or about May 1950, Nandkishore 
Jhajharia obtained delivery of 18.200 shares 
from the National City Bank of New York and 
12,000 shares from the National Bank of India. 
The case of the company is that Nandkishore 
fraudulently transferred the said shares from 
the said Banks to his own account in the United 
Commercial Bank and thereafter wrongfully 
purported to sell 26100 of the said shares to 
one M. L. Jhunjhunwala and thereby committed 
criminal breach of trust and that the company 
came to know of these underhand dealings by 
Nandkishore for the first time in December 1950 
when it started correspondence with Ryam 
Sugar Co. and requested the latter not to re¬ 
gister the transfer in favour of M. L. Jhun¬ 
jhunwala, but the transfer of the shares in 
favour of M. L. Jhunjhunwala was eventually 
registered. In the meantime on 6-10-1950 the 
company through Messrs. Jagannath Agarwala 
& Sons Ltd. obtained delivery of the remain¬ 
ing 12000 shares from the National Bank of 
India. In early January 1951, Nandkishore 
wrote to Jagannath Agarwala asking for deli¬ 
very of the balance 12.000 shares and appa¬ 
rently also gave a notice dissolving the part¬ 
nership firm of Agarwalla Jhajharia & Co. 

(6) On 10-1-1951, Mr. P. N. Chatterjee, who 
Is a Director of the company lodged a com¬ 
plaint against Nandkishore Jhajharia and M. L. 
Jhunihunwala charging them with offences un¬ 
der Ss. 120B 406, 411 and 414, Penal Code, in 
reso^ct of their dealings with the shares in 
Byam Sugar Co. This complaint was register¬ 


A. ML 

ed as Case No. C/86 of 1951 in the Court of 
tiie Chief Presidency Magistrate, Calcutta. 

(7) On 13-1-1951, the board of directors of the 
company by resolution removed Nandkishore 
from his office as a Director of the company. 

(8) On 5-2-1951, Nandkishore Jhajharia 
launched a petition for winding up of the com¬ 
pany and on that obtained an Order of appoint¬ 
ment of Provisional Liquidator with power of 
initialling certain books of the company. On 
the same date, Nandkishore instituted Suit No. 
825 of 1951 against the company and J. Agar¬ 
walla & Sons Ltd. claiming a declaration that ^ 
the shares in Ryam Sugar Co. Ltd. belonged to 
Nandkishore, decree for delivery of 12000 
shares, injunction, damages and consequential 
reliefs. 

(9) On the same date viz., on 5-2-1951, Nand¬ 
kishore Jhajharia filed another suit against 
Jagannath Agarwalla and Ramkaran Parasu- 
rampuria claiming dissolution of the firm of 
Agarwala Jhajharia 6c Co. and consequential 
relief. There is a dispute whether Ramkaran 
had a share in the profits of that firm. 

(10) On 16-2-1951, the company applied for 
stay of the winding up petition and obtained 
from this Court an injunction restraining ad¬ 
vertisement of the presentation of the winding 
up petition. The application for stay of the 
winding up petition was later on dismissed. An 
appeal from that order was filed and was pend¬ 
ing when the order of reference in these suits 
was made. In the third week of March 1951, 
written statements were filed in Suits Nos. 767 
of 1951 and 825 of 1951. On 19-3-1951, a con¬ 
sent order was made in Suit No. 767 of 1951 
appointing Receiver of certain books. 

(11) On 16-2-1951 Case C/86 of 1951 was 
transferred to the Court of Sri K. K. Das Gupta. 
Additional Chief Presidency Magistrate, for dis- * 
posal. The case was opened on 3-4-1951. Pro¬ 
secution witnesses were examined on 4th, 5th, 
6th, 7th, 17th, 19th. 20th and 23rd April, 1951. 
On 4-5-1951, the Magistrate held that there was 
prima facie evidence for framing charge against 
Nandkishore under S. 406, Penal Code, and 
charges against him were framed accordingly. 
The Magistrate held that there was no sufficient 
evidence against accused M. L. Jhunjhunwala 
who was accordingly discharged under S. 253 
(1), Criminal P. C. Nandkishore Jhajharia 
pleaded not guilty to the charge. 

(12) On 8-5-1951, Jagannath Agarwalla insti¬ 
tuted Suit No. 2020 of 1951 against Nandkishore 
Jhajharia asking for a decree for about Rs. 
2,50.000/- in respect of ‘khata peta’ account 
and for declaration of charges on certain snares. 
On the same date, the company instituted suit 
No. 2307 of 1951 claiming Rs. 1,70,000/- with 
interest as loan against Gobardhanbhai Amt>a- 
lal and in the alternative as damages for con¬ 
version and breach of trust against Nandkishore 

Jhajharia. . 

(13) On 9-5-1951, further witnesses were 

examined in Criminal Case c/86 of 
on 10-5-1951. the case was adjourned till lu-o 
1951 for cross-examination. On 4-6-1951. tn 
case was adjourned till 29-6-1951 and 
16-6-1951, the case was adjourned till 10-7-1.3 
on the petition of the accused, the complainan 

n0 (14Mn th“ meantime mutual friends were 
trving to settle these civil and criminal dis¬ 
putes. At first one Prahlad Chunwala into 
vened but he could not negotiate an effective 
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settlement. The first effective talk of settle¬ 
ment took place through one Sohanlal Murarka 
in a marriage procession towards the end of 
June, and beginning of July 1951. In the mean¬ 
time on 10-7-1951 one of the prosecution wit¬ 
nesses was examined and the case was ad¬ 
journed till 18-7-1951. Simultaneously talks of 
settlement were going on. On 13-7-1951 Nand- 
kishore Jhajharia applied for extension of the 
time for filing written statements in Suits Nos. 
2020 of 1951 and 2307 of 1951. It was stated in 
the petition in support of that application that 
through the intervention of mutual friends, talks 
of settlement of all disputes were going on. 

(15) On 16-7-1951 there was a conference at 
the residence of the learned Advocate-General. 
Kamalaprosad gave the 24th July as the date of 
this conference but I think he was under a mis¬ 
apprehension with regard to the date. The 
conference was attended by Kamalaprosad and 
his lawyers Messrs. S. P. Misra, Mahadeb 
Hazra, Brojen Mitra and his employee Madanlal 
Purohit and by Nandkishore and his lawyers 
Messrs. J. P. Mitter and K. P. Khaitan. The 
brief to the learned Advocate-General was de¬ 
livered by the lawyers for Kamalaprosad who 
paid his fees. The advice of the learned Ad¬ 
vocate-General was sought with regard to the 
procedure for dropping the prosecution and 
also with regard to the validity of the proposed 
settlement. All disputes civil and criminal 
were going to be settled and the parties were 
alive to the danger that the settlement might 
be invalid on the ground that it stifled criminal 
proceedings and was against public policy. The 
learned Advocate-General gave his advice and 
the conference broke up. No settlement was 
concluded on that day. 

• 18 "I“ 1951 ther e was a consent order 

in Suits Nos. 2020 of 1951 and 2307 of 1951 ex- 

l X me J° file written statement up 

U'^ 1951, i 1 ? 6 same date the complainant 

AHHiHnn^ CCU rt- , flle £ a ?2 int pet ‘ tion before the 
Additional Chief Presidency Magistrate for 

change of date and the proceedings were ad¬ 
journed till 23-7-1951. The parties were coming 
nearer to settlement and by 24-7-1951 a draft 

rL w ,f r °il 0se , d terms °. f settlement was made 
ready by tho lawyers of Nandkishore. 

ioS 7 v-o£j!? e 23r f as also on the 2 4th July 

was part 'y cross-examined 
;u J ‘ ¥ ltter - counsel for Nandkishore 
After the hearing on 24-7-1951 was over the 

Murarka g [n e th? "Jf® 1 at the offlce of Sohanlal 

JSuEftta disputes . 6 " 10011 w “ b ,he ob * ct °« 

Thi*?? Mr. Krishna Khaitan and Mr. N K 
Jhajhana had a lunch at Firpos with Mr J P 
Mitter and Nandkishcire and thSce went to 
¥ So , hanlal Murarka. It was sug- 
to *? ar ? alaprosa d during his cross-exa- 

minatio n that he and Madanlal had come ?n a 
KhJo r i he pu *? 0se 01 Aching Mr. Krishna 

mm3! 


the office of Sohanlal Murarka. Kamala¬ 
prosad says that Mr. Bhagabati Prosad Khaitan 
was also present but this is denied by Mr. 
Krishna Khaitan. 

(19) At this meeting Jagannath Agarwala, 
Nandkishore Jhajharia and P. N. Chatterjee for 
himself and on behalf of the company signed a 
document which contains a certain terms of 
settlement. This document reads as follows: 

TERMS OF SETTLEMENT 

1. The criminal proceedings shall b? dropped 
in a way advised by lawyers of both sides. 
Mr. Jhajharia will give such undertaking as 
may be required that he will not take any 
step for malicious prosecution or for damage 
by reason of the criminal proceedings. 

2. The winding up petition and the appeal 
will be withdrawn, each party paying its own 
costs. 

3. In the declaratory suit filed by Mr. Jha¬ 
jhana against International Mercantile Cor¬ 
poration (India) Ltd., and Anr., a declaration 
will be made that 42,200 shares in the Rvam 
Sugar Co. Ltd., are the property of Mr. jha¬ 
jharia, but Mr. Sohanlal Murarka will be 
appointed Receiver and will hold the said 
shares pending adjustment of accounts in the 
matters which would be referred to the arbi¬ 
tration of Mr. Sohanlal Murarka. The Re¬ 
ceiver will hand over the shares to Mr. Jha¬ 
jharia in the event of it being found after 
accounting that Mr. Jhajharia is not liable 
to pay anything to the International Mer¬ 
cantile Corporation (India) Ltd., or Jagannath 
Agarwalla and in the event of any money 
being found due from Mr. Jhajharia, upon 
Mr Jhajharia paying the same. In default 
the Receiver will be entitled to sell the shares 
and out of sale proceeds pay the amount so 
found duo and payable to the parties and the 
balance, if any, to Mr. Jhajharia. 

4. The other suits filed in the High Court 
by the respective parties including the suit 
for accounts of Agarwala Jhajharia & Co, 

| ha11 , b f * r ? ferr ? d t0 the arbitration of Mr. 
Sohanlal Murarka. 

5. All other disputes and accounts and in¬ 
terests of N. K. Jhajharia and Jagannath 

n5 ar .' va a ,, a ”, d international Mercantile Cor¬ 
poration (India) Ltd., and in respect of any 
concern or of any nature whatsoever 

Sohanlal mSS *° ,he arbitoti °“ 01 

GeneraTwh,? £ !" e . ferred to Mr. Advocate- 
£e parties 6 $1 ° n Sha11 b ' e accept ed by 

Dated this 24th day of July, 1951 . 

Sd/- J. Agarwalla 

Tnforn Q i-„ 1 N. Jhajharia 

International Mercantile Corporation (India) 

Sd/- P. N. Chatterjee, 

_,, Director, 

.... Sd /* p - N. Chatterjee. 

lal Murarka Slgned teVmS Were left with Sohan- 
C/ ( aT n ??o?r 7_1951 i h / compIa ‘nant in Case No. 

SftifAs sald lha * ,h6 

n O ii 2 li 0n 30 : 7 ' 1951 Nandkishore Jhajharia aj> 
parently wrote a letter to the company stating 
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that he will not take any steps lor malicious 
prosecution or for damages pursuant to cl. ( 1 ) 
of the terms of settlement. On 31-7-1951 the 
complainant filed a petition in Case No. C/86 of 
1951 stating that he did not want to proceed 
any further with the case and did not tender 
any further evidence begging leave of the Court 
to drop the same and adding that the accused 
joined in the application. This petition is sign¬ 
ed by the complainant and Nandakishore and 
their lawyers. Upon this petiiion, tne learned 
Magistrate acquitted the accused under S. 258, 
Criminal P. C\, observing that he did not think 
it necessary in the interest of justice to pro¬ 
ceed further 

(23) On the same date, namely, on 31-7-1951 
the company instituted Suit No. 3220A of 1951 
against Nandkishore Jhajharia and Mahadeolal 
Jhunjhunwala claiming a declaration that the 
company was the owner of the entire block of 
42200 shares in Ryam Sugar Co., Ltd. and con¬ 
sequential reliefs as also a decree for the sum 
of Rs. 10,94,672-3-5 alleged to be due to the 
company from Nandakishore in respect of cer¬ 
tain dealings had between them on the footing 
that the shares had been sold to the company 
and in the alternative for the sum of Rs. 2,23,473- 
3-3 in case it was held that the shares had not 
been so sold. It was alleged that Mahadeolal 
Jhunjhunwala was merely the nominee of 
Nandakishore Jhajharia. 

On the same date Nandkishore, Jagannath and 
the company executed an agreement referring 
all disputes between them other than those 
which were the subject-matter of the pending 
suits to the arbitration of Sohanlal. On the 
same date petitions for reference to arbitration 
in all the suits and terms of settlement in Suits 
Nos. 825 & 3220A of 1951 were all affirmed and 
signed so that they might be filed in Court on 
the next day. On 1-8-1951 terms of settlement 
were filed and a compromise decree was pass¬ 
ed in Suits Nos. 825 and 3220A of 1951. By 
tliese terms, the two suits were consolidated. 
The suits were withdrawn against J. Agarwala 
& Sons Ltd. and M. L. Jhunjhunwala. It was 
declared that the 42200 shares in Ryam Sugar 
Co., Ltd. belong to Nandkishore. Sohanlal 
Murarka was appointed Receiver of these shares 
and was to hold them as security for the dis¬ 
charge of the liabilities to be ascertained by 
him. 

Both parties gave suitable undertakings for 
delivery of the shares to Sohanlal. If on the 
taking of accounts in respect of all the matters 
referred to the arbitration of Sohanlal any sum 
was found due from Nandakishore to the com¬ 
pany or to Jagannath Agarwala, Nandakishore 
would within one month of the final judgment 
on the award pay the net amount due and in 
default of payment the Receiver would be en¬ 
titled to sell the shares and to pay the^ dues 
out of the sale proceeds; but in case Nanda¬ 
kishore paid off the dues or in case no sum was 
found due and payable by him the Receiver 
would hand over the shares to him. 

(24) On the same date a* petition was filed in 
these consolidated suits praying for reference 
to arbitration and thereupon except as provided 
in the terms of settlement all other matters in 
disnute between the parties in both the suits 
including the question of costs of the suits 
and of the reference were bv an order of the 
same date referred to the arbitration of Sohan¬ 
lal Murarka. 


(25) In suits Nos. 767 of 1951 and 2020 of 
1951 also petitions were filed and orders were 
passed for reference to disputes to the arbitra¬ 
tion of Sohanlal Murarka. On the same date 
Suit No. 2307 of 1951 was withdrawn as against 
Goberdhan Bhai Ambalal and the company was 
directed to pay their costs in the first instance 
and all matters in difference in the suit in¬ 
cluding the question of costs of the suit and 
the reference and the costs to be paid by the 
company to Goberdhan Bhai Ambalal in the 
first instance was referred to the arbitration of 
Sohanlal. 


(26) The arbitrator commenced his work on 

14- 8-1951 on which date he held his first sitting. 
By common consent all disputes between the 
parties were taken up and discussed simul¬ 
taneously. On 28-9-1951 the lime to make the 
award was extended until 30-12-1951 by orders 
made in the several suits. The arbitrator 
seems to have carefully gone into the disputes 
and the minutes record elaborate discussions 
with regard to accounts. The arbitrator held 
twenty meetings up to and including 1-12-1951. 
These twenty meetings are admitted by the 
petitioner and the correctness of the minutes 
of these meetings are not challenged. 

(27) It is the case of Nandkishore that for¬ 
mal meetings were also held by the arbitrator 
on 13th, 14th, 15th and 19th December 1951. 
It is the case of the petitioner that no meeting 
was held by the arbitrator after 1-12-1951 and 
that no notice of the alleged meetings on 13th 
and 14th, 15th and 19th December was given 
to the petitioner. 

(28) The minutes of the arbitration meetings 
dated 13th, 14th. 15th and 19th have been pro¬ 
duced and exhibited. The correctness and 
genuineness of these minutes are challenged by 
the applicant. 

(29) The minutes of the meeting dated 
13th December show that the meeting 
was held at the office of the arbi¬ 
trator and that Nandkishore Jhajharia, Kama- 
laprosad Agarwalla, Sewprosad Agarwalla and 
Madanlal Purohit were present and that amongst 
other matters the Pakistan joint business mat¬ 
ters were discussed and certain statements 
were exchanged between the parlies. Tne mi¬ 
nutes dated 14-12-1951 show that the meeting 
was held at the office of the arbitrator and that 
Nandkishore, Kamalaprosad, Sewprosad and 
Madanlal were present that Jhajharia supplied 
certain information with regard to several items 
in the list submitted by Agarwalla. The 
minutes of the meeting dated 15-12-1951 show 
that the meeting was held at the office of the 
arbitrator and that Kamalaprosad, Madanlal. 
Nandkishore, Ramkaran with a Munim were 
present, that there was discussion with regard 
to the joint venture and that the arbitrations 
had reached their concluding st^ge. The mi¬ 
nutes of the meeting of 19-12-1951 show that 
the meeting was held at the office of the arbi¬ 
trator and that Nandkishore, Ramkaran, Sew¬ 
prosad, Madanlal were present. The minutes 
show that there were discussions but no new 
points were raised and the arbitrator stated 
that he would make his award bv the 30tn 
instant but as a matter of precaution the time 
should be extended up to 15-1-1952 and the 
parties agreed to apply for extension up to 

15- 1-1952. 

(30) By several orders dated 21-12-1951 tne 
time to 'make the award in the several suits 
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was extended until 15-1-1952. The orders were 
made upon petition presented by Nandkishore 
and consented by the other party stating that 
the arbitration was proceeding and had not 
then been completed and was not expected to 
be finally disposed of by 30-12-1951. On 29-12- 
1951 the arbitrator made five awards in the 
several arbitrations and sent the four awards 
made in the several suits to the Registrar of 
this Court by registered post. On the same 
date he sent a formal notice to the parties 
stating that he had made his award under the 
agreement dated 31-7-1951. This notice was 
received by the parties on that very date. The 
arbitrator delivered the shares in the Ryam 
Sugar Co. Ltd. to Nandkishoro on 30-12-1951. 


(31) There is a dispute between the parties 
as to the exact happenings on 28th, 29th and 
30th December 1951. It is the case of the peti¬ 
tioner that inspection of the accounts between 
Nandkishore and the company was going on 
and had not been completed and that on 28 - 12 - 
1951 Kamalaprosad went to the office of the 
arbitrator for inspection whereupon the arbi¬ 
trator produced before him 6 exercise books 
said to have been given by Nandkishore Jha- 
jharia and that thereupon inspection was taken 
until 9 p.m. on that date and it was arranged 
that further evidence and submission will be 
placed before the arbitrator on the following 
day at 9 a.m. All this is denied by the arbitra¬ 
tor. The case of the petitioner is also that on 
the morning of 29th December at 9 a.m. Nand¬ 
kishore Jnajharia, Jagannath Agarwalla, Sew- 
prosad and Kamalaprosad called at the resi¬ 
dent of the arbitrator and were informed that 
the arbitrator had gone to the place of one 
Chiranjanlal and after waiting for half an hour 
they dispensed. This again is denied by the 
arbitrator. 


(32) It is the case of Nandkishore that at a: 
interview at the residence of the arbitrator i: 
the evening of 29-12-1951 the arbitrator com 
mumcated to Nandkishore and Jagannath th 
purport of the several awards and informe 
them that he was going to return the shares 
This interview is denied by Kamalaprosad. 

(33) The arbitrator sent formal notices of th 

n? a .u ard in the several SUitS 01 
31-12-1951. On the same date the petitione 

rprninf if «! r to .. the j arbitrator acknowledge 
receipt of the notice dated 29-12-1951 stating it 
version of the happenings on that date am 

thp U pn S ntpntc th f arbitrator . not to communicat 
the contents of or to supply a copy of the aware 

‘‘it a £ y send £ n * a re Ply and addec 

^ o t0 u say that y° u ^11 not par 
with the Ryam shares which you are holdinj 

CM R Tm« U £ X fUrther ***** of Court! 
Lopy of this letter was sent to Nandkishnr, 

Jhajharia. Nandkishore Jhajharia did not sen 

a i bi ! rator sent one on 3-1 

JSd A e " w» ,y de 5 ied the legations con 
tamed in the letter under reply and added “A 

regards your request re scrips of the Ryan 

u l ® a 5 * regret that there is no occasion t< 
ask *° r a ny direction from the Court.” 

(34) On or about 18-1-1952 Messrs Khaitai 

* gj ?h QUeSted the .Orator to me the awaS 
.? e agreement dated 31-7-1951 On 24 1 
1952 Messrs. Mookerjee & Biswas wrote to th ( 
.requesting him to forward to th! 
Registrar the minutes of the 20 sittings of th! 
arbitration meetings and the exhibits and ex 
pressing surprise that they had not been filet 


so far. They sent another letter to the arbitra¬ 
tor on the same date asking him whether he 
was still holding the shares of the Ryam Sugar 
Mills as Receiver or whether he had already 
made the same over to Nandkishore Jhajharia 
and if so when. The arbitrator sent replies on 
28-1-1952. By one of the letters he stated that 
by common consent minutes were kept in the 
pii\a e arbitration under the agreement dated 
31-7-1951 to be read and treated as evidence in 
each of the 5 matters submitted for arbitration 
ar.d tnat there were altogether 24 and not 20 
meetings and that the minutes were being sent 
by him to the Registrar. By another letter of 
the same data he stated that he made over 
the shares to Nandkishore Jhajharia on 30-1- 
1951 against his receipt. On or about 11-2-1952 
the arbitrator sent the minutes and the award 
under the agreement dated 31-7-1951 to the 
Registrar. 


several grounds. I will first of all deal with 
the grounds which are peculiar to this case. 

(36) By the award in this case the arbitrator 
directed Nandkishore to pay Rs. 56,000/- to the 
company in full satisfaction of their claim 
stating that the figure had been arrived by 
taking into consideration the sum of Rs 
9.76.000/- payable by N. K. Jhajharia and Co. 
in his firm N. K. Jhajharia & Co. (Pakistan) 
to the company and several other sums of 
money. 

(37) The first ground upon which the award 
is challenged is that in making this award the 
arbitrator took into account the sum of Rs 

F- e company in Suit No'. 
2307 of 19ol. This objection is not specificallv 
ak ? n >n the petition but it is alleged generally 
that the award purported to include matters 
which are outside the scope of the suit. The 
award on the face of it does not show that this 
sum was taken into consideration by the arbi¬ 
trator in making this award but that he did 

? ap e^ r s f „ r , om , paras - 2 < k > and 18 of the 
affidavit of Nandkishore filed in the connected 
proceedings in Suit No. 2307 of 1951 . 

and 38 h ) el ( H H t i Lh£ Ship consitler ? d lhi s objection 
and field that there was no substance in it. His 

Lordship then proceeded). 

• (3 ™U he ob j ecti °n to this award is that 

it 

affirmed on 18-7-W52Kamalaprosad 


120 Calcutta 


Nand Kishore v. I. II. Corporation ( Bachawat J.) A. \ t g 


of N. K. Jhajharia & Co., Pakistan. The com¬ 
pany alleges in para. 1 of the plaint that N. K. 
Jhajharia himself carried on business under 
the name and style of N. K. Jhajharia & Co. 
in India and Pakistan. There is, therefore, no 
foundation for the argument of Mr. Mitra that 
N. K. Jhajharia & Co., Pakistan, is a firm 
distinct and separate from N. K. Jhajharia & 
Co., India. The arbitrator had jurisdiction to 
deal with the claim of the company against 
N. K. Jhajharia and carrying on business under 
the name and style of N. K. Jhajharia & Co. 
in Pakistan and to decide whether Nandkishore 
was liable in respect of these dealings. 

(40) The next ground of attack is that there 
were mixed sittings of arbitration with regard 
to the reference in the several suits and under 
the agreement dated the 31st July. It is con¬ 
tended that the arbitrator wrongfully mixed up 
and kept one set of minutes for the several 
arbitrations. This charge, in my judgment, is 
entirely unfounded. The company at no point 
of time objected to the keeping of one set of 
minutes or to the consideration of the subject- 
matter of the different arbitrations in the same 
meeting. In the letter dated 28-1-1952, the 
arbitrator clearly stated that one set of minutes 
had been kept by common consent to be read 
and treated as evidence in each of the five 
matters submitted to arbitration. No reply was 
sent to this letter and no exception was taken to 
this statement. The charge that the petitioner 
never agreed to the keeping of one set of 
minutes is entirely untrue. No doubt, by the 
order of reference in the consolidated suits only 
some of the disputes in these suits had been 
referred to his arbitration and under that order 
he could only deal with those disputes. But it 
was for the arbitrator to regulate the procedure 
with regard to the arbitration. In order to 
succeed the company must establish that there 
were irregularities in procedure amounting to 
no proper hearing of the matter. Such case is 
not made out by the company. The company 
consented to the particular mode of procedure 
adopted by the arbitrator and cannot now turn 
round and object to that mode of procedure. 
Even assuming that the consideration of several 
matters at the same sitting was irregular, such 
irregularity was cured by the consent of the 
parties. ‘Mt. Amir Begam v. Syed Badruddin’, 
AIR 1914 P C 105 (A). 

(41) The next charge is that the award in 
these suits was based on conclusions which 
were coloured by the view taken by the arbi¬ 
trator in respect of disputes which are not the 
subject-matter of these suits and that the arbi¬ 
trator has not discriminated between disputes 
which were in issue in these suits and those 
which were not and reliance is placed upon the 
observations of Lord Blanesburg in the well 
known case of — ‘Ram Protap Chamaria v. 
Durga Prosad Chamaria*, AIR 1925 P C 293 at 
pp. 296, 297 (B). This charge must be esta¬ 
blished either from the terms of the award or 
from intrinsic evidence. In my opinion there 
is nothing in the award or any intrinsic evi¬ 
dence to establish this charge, — ‘Jatindra v. 
Manindra’, AIR 1927 Cal 52 (C). The arbitrator 
has not in this case as in — ‘AIR 1925 PC 293 
(B)’ made an award dealing with disputes some 
of which were the subject-matter of the suit 
and some of which were not, See — ‘Raminder 
v. Mohinder’, AIR 1940 Lah 186 at page 190 
(D) affirmed — ‘Trinidad Lake Asphalt Ope¬ 
rating Co. Ltd. v. Commr. of Income-tax for 


Trinidad and Tabago\ AIR 1945 P C 85 (E) 
The charge, therefore, fails. u 

(42) The next ground upon which this award 
is impeached is that contained in paras. 26 and 
35 (b) (ii) of the petition. It is said that no 
meetings were held on the 13th, 14th, 15th and 
19th December 1951 and that in any event the 
petitioner had no notice of the several meetings 
and that the minutes of those meetings are not 
correct. The petitioner admits that the parties 
met in the office of the arbitrator in course of 
inspection of accounts during this period but 
the petitioner’s case is that no formal meeting 
was filed. 

(43-46) (After going through the evidence his 
Lordship held that the petitioner had notice of 
all these meetings). 

(47) It is the case of the petitioner that dur¬ 
ing the middle or the 3rd week of December 
1951 the parties agreed to apply for extension 
of time to make the award till 15-1-1951. 
Kamalaprosad swore that the extension was 
suggested by the arbitrator during inspection in 
the presence of Kamalaprosad, Nandkishore, 
Ramkaran and a moonim of Nandkishore. This 
evidence strongly corroborates the minutes of 
the meeting of 19-12-1951 which records an 
agreement to apply for extension in the pre¬ 
sence of Kamalaprosad, Madanlal, Nandkishore 
and Ramkaran. I am satisfied that the parties 
agreed to apply for extension at the formal 
meeting dated 19-12-1951. Indeed Madanlal at 
one stage of his evidence stated that the exten¬ 
sion was agreed to at the meeting of 19th 
December but later on he said that there was 
a talk with regard to the extension between 
Nandkishore and Kamalaprosad in the presence 
of the arbitrator. 

(48) It was suggested to the arbitrator that 
he had fabricated the minutes of the disputed 
meetings. There is no charge of fabrication 
in the petition. The only charge is that the 
minutes are not correct. The petitioner had 
inspection of the disputed minutes before this 
application was made yet no letter was written 
to the arbitrator charging him with fabrication. 
Kamalaprosad is very evasive with regard to 
the date of this inspection. He caused Messrs. 
Mukherji & Biswas to write a letter requesting 
the arbitrator to send the minutes of 20 meet¬ 
ings. The arbitrator distinctly stated in his 
replv dated 28-1-1951 that there were altogether 
24 meetings and that he was sending all the 
minutes to the Registrar. To that letter no 
answer was sent by Messrs. Mukherji & Biswas 
and it was never suggested that 24 meetings 
had not been held nor was it suggested that 
the minutes of the disputed four meetings had 
been fabricated by the arbitrator. 

(49) In my view formal meetings were held 
on the 13th, 14th, 15th and 19th December 
1951 and the minutes correctly record what 
had transpired at those meetings. The arbi¬ 
trator had indicated on 15-12-1951 that the 
matter had reached the concluding stage and 
on 19-12-1951 the arbitration was formally 

closed. , . 

(50) The next charge is contained in paras. 
30. 35 (b) (1) and 35 (b) (3) of the petition- 
The charge is that the arbitrator wrongfully 
received certain exercise books behind the bacK 
of the petitioner and that he wrongfully did 
not allow the petitioner to give evidence and 
make submissions although he had made an 
appointment for that purpose at 9 a. m. on 
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29-12-1951 The arbitrator denies both these 
charges and I believe the arbitrator. In my 
view these charges are unfounded. 
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rator denies both these Lordships’ opinion the consideration of the 

the arbitrator. In my reference or the ekrarnama, as the case may 

» unfounded. be, is unlawful.” . _ 


; charges are uniounaed. ^ Atkin discussing the matter more 

■,™L a m ZJ elaborately in - ‘Bhowanipur Banking Corpo- 


(51) Mr Mitra also contended tnat it was 
definitely decided that the arbitrator could not 
make his award on 30-12-1951, that the time 
to make the award was accordingly extended 
till 15-1-1952, and that in making the award 
before that date the arbitrator was colluding 
with Nandkishore. The true position is record¬ 
ed in the minutes of the meeting dated 19-12-51 
which shows that the arbitrator indicated that 
he would make his award by 30-12-1951 and 
that he recommended extension only by way of 
abundant precaution. Mr. Mitra contended that 
there was a discrepancy between the minutes 
of the meeting dated 19-12-1951 and the petition 
of Nandkishore dated 21-12-1951. 1 do not find 
any material discrepancy. 

(52-53) The next charge is that the arbitrator 
in making the award colluded with Nandkishore 
and that such collusion is shown by the fact 
that the arbitrator parted with the shares to 
Nandkishore on 30-12-1951. The petitioner 
contends that the arbitrator did so illegally 
and behind the back of the petitioner when the 
petitioner was not even aware of the making of 
all the awards. It is said that on a true construc¬ 
tion of the decree dated 1-0-1951 the arbitrator 
had no power to deliver the shares until after 
judgment on the several awards were passed. 
I refuse to decide the question of construction 
in these proceedings. The only question is 
whether the proved facts warrant the conclu¬ 
sion that the arbitrator was actuated by im¬ 
proper motives in making the awards. I am 
satisfied that no such conclusion can be drawn 
from the facts on the record. 

I am satisfied that the arbitrator in the 
evening of 29-12-1951 had informed the parties 
of the general result of the several awards and 
of his intention to deliver the shares. He acted 
unwisely in parting with the shares without 
calling a formal meeting and before sending 
formal notice of the making of all the awards. 
But I am satisfied that when the petitioner 
wrote the letter dated 3-1-1952 it was aware of 
the making of and of the general result of 


eiaooraieiy in — Duuwaui^ui 

ration Ltd. v. Durgesh Nandini Dassi\ A. I. R. 

1941 P C 95 at p. 96 (G) observes thus: 

“But the defence remained x x x x 
that the mortgage bond in question was given 
as part of the consideration for a promise by 
the bank to withdraw criminal proceedings 
against one Kalidas the mortgagor’s husband. 
If established, this would plainly afford a 
defence under S. 23 of the Indian Contract 
Act (IX of 1872). 

xx xx It is of the essence of 

the defence that the defendant should esta¬ 
blish a contract whereby the proposed or 
actual prosecutor agrees as part of the con¬ 
sideration received or to be received by him. 
either not to bring, or to discontinue, criminal 
proceedings for some alleged offence. x x 
x xx Proof that there has actually 

been a crime committed is obviously un¬ 
necessary. But it is also, of course, necessary 
that each party should understand that the 
one is making his promise in exchange or 
part exchange for the promise of the other 
not to prosecute or continue prosecuting. In 
all criminal cases reparation, where possible, 
is the duty of the offender, and is to be 
encouraged. It would be a public mischief if 
on reparation being promised by the offender 
or his friends or relatives mercy shown by 
the injured party should be used as a pretext 
for avoiding the reparation promised. On the 
other hand, to insist on reparation as a con¬ 
sideration for a promise to abandon criminal 
proceedings is a serious abuse of the right 
of private prosecution The citizen who pro¬ 
poses to vindicate the criminal law must do 
so wholeheartedly in the interests of justice, 
and must not seek his own advantage. It only 
remains to say that such agreements are from 
their very nature seldom set out on paper. 
Like many other contracts, they have to be 
inferred from the conduct of the parties after 
a survey of the whole circumstances” 
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the several awards and that such result was ( f 7) In thls case Prosecution for an ortence 

adverse to the petitioner. (His Lordship review- ij, nde J x . S : 406 > Penal Code, was pending against 

ed the evidence and the conduct of the peti- Nandkishore Jhajharia. Nandkishore had beer 
tioner and proceeded). In my view therefore £ ha *? ec l,J vith that of[ence on the complaint of 
the charge of fraud and collusion fails p - N * Cha *terji, a director of the petitioner 

(54) The next charge is that that arbitration c0 ™ pan y- An °£ enc , e under s - 406, I. P. C.. is 
agreement and the order of reference are illeeal n0t fompoundable by the complainant. The 

and against public policy. The petitioner’s case hpiTiif 31 "? P ‘ chatter i i for self and on 

is that it agreed to withdrawn and drop the wwl- L the pet,t, ° ner company the accused 
criminal proceedings against Nandkishore Iha Nandkishore as wel1 , as Jagannath Aganvala 

jharia as part of the* considerationfor the certl 24 ^' 1951 recordin S 

several agreements for reference tn arhifrafi™ , tGrms ? f settlement. Clause I of these 


proceedings. . . >’ers. Clauses 4 and 5 of these terms record 

(55) There is no doubt that the aereement nf in ,- to re * er 0 a11 the civil disputes 

reference to arbitration is void if S either \he the^ ie^ bltrah ° n of ? ohanlal Murarka. All 

consideration or object thereof is th P V/nin! roff.u T 3 V ere agreed to simultaneously as a 

of prosecution for a dtsnut- talks of . a .settlement of all 

The relevant principles admit of no douht anH £° th civil and criminal. The subse- 

are now settled by the highest judicial auS C F tl j 10n b ? fore the Magistrate asking for 

rity. Sir Benod Mitter ^nest judiclai autho- leave to drop the prosecution and the snh^. 


rity, Sir Benod Mitter SZr auent ^ prosecu ^ the s^- 

v Birendra Nath', AIR 1930 PC 100 at p ?02 L ln 4 the pending suits for refer- 

(F) states the law succinctly as follows- ° f th ? dlsputes to arbitration only incor- 

“If it was an implied term of the reference Srde/in ‘ mp J ement flr m arrangement 
or the ekrarnama that the complaint would {Kstrtte ?n£* me ^ d , at i d 24 ' 7 - 19 51. The 
not bo further proceeded with, then in their KSVd"^^ 
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the accused filed a joint petition for the drop¬ 
ping of the criminal proceedings. On the same 
date the parties signed petitions of compromise 
and of reference to arbitration as also the 
agreement of reference of the other disputes. 
The petitions are filed in Court the next daw’ 
The entire arrangement recorded in the docu- 
! ment dated 24-7-1951 was intended to be 
and was in fact carried out. There was one 
settlement of all disputes. The settlement of 
the civil dispute was dependent on the settle¬ 
ment of the criminal proceedings. The document 
i was kept witji Sohanlal Murarka with a view 
to see that ail its terms were carried out. The 
dropping of the prosecution was part of one 
entire bargain, including the bargain for refer¬ 
ence to arbitration. It was well understood 
that the promise of Nandkishore for reference 
to arbitration was in part exchange for the 
promise not to continue the prosecution. There 
were several considerations for the promise of 
Nandkishore Jhajharia to refer cne of which 
was the illegal promise to drop the criminal 
proceedings. The consequence is elearlv stated 
in CHITTY on Contract—28th Edition—p. 469, 
thus: 

“If a contract is made on several considera¬ 
tions, one of which is illegal, the whole 
contract is unenforcible.” 

Where there are several considerations the 
illegality of one of them vitiates the whole 
contract. Lord Atkin in — ‘AIR 1941 P C 95’ 
observed at p. 98 (G): 

“Their Lordships, therefore, agree with the 
decision of the High Court, though they do 
not follow the reasoning of one of the learned 
Judges that the money consideration to the 
wife was illusory. It was real enough; but 
it was not the only consideration. They 
desire also to point out that the learned 
Subordinate Judge has attached undue weight 
to the fact that here there was a debt really 
due from Kalidas. In this class of case that 
fact seems irrelevant if the agreement to 
abandon a prosecution is part of the consi¬ 
deration for payment of the debt.” 

There are similar observations in the judgment 
of Mr. Justice B. K. Mookerjee in — ‘Sudhindra 
Kumar v. Ganesh Chandra’, AIR 1938 Cal 840 
at p. 851 (H). 

(58) It is true that a motive for a contract 
is not necessarily one of its considerations. At 
the same time a consideration of the contract 
is always a conventional motive or inducement 
for entering into the contract. 

“It is of the essence of a consideration that 
by the terms of the agreement it is given 
and accepted as the motive or inducement 
of the promise.” 

Holmes Common Law page 293. The promise 
to drop the prosecution was given and accepted 
here as a conventional inducement for the 
several promises by Nandkishore and is, there¬ 
fore, one of the considerations for the promise 
to refer to arbitration. 

The cases relied upon by the learned Advo¬ 
cate-General, viz., — ‘Dwijenclra Nath v. 
Gopiram’, AIR 1926 Cal 59 (I): — ‘Deb Kumar 
v. Anath Bandhu’, AIR 1931 Cal 421 (J); — 
‘Gafoor Shaikh v. Mt. Hemanta Shashi Debya’, 
AIR 1931 Cal 416 (K)f — ‘Sukhdeo Dass v. 
Mangal Chand’, AIR 1917 Pat 454 (L); — ‘Jai 
Kumar v. Gaurinath’, 28 All 718 (M); — ‘Tek 
Chand v. Harjos Rai Arjan Das’. AIR 1929 Lah 
564 (N); — ‘Harjas Rai Arjan Das v. Tekchand’, 
AIR 1927 Lah 465 (O) aie distinguishable. In 


A. I.R. 

these cases clear proof of a bargain to dro D 
the prosecution was lacking. It was not esta¬ 
blished in those cases that the impugned pro 
mise was given in exchange or part exchange 
for a promise to discontinue the prosecution. 
In some of these decisions undue weight was 
given to the existence of the civil liability of 
the accused. The existence of such liability k 
not relevant if it is establshed that an illegal 
promise to drop the prosecution is also one°of 
the considerations for the impugned promise I 
think that the best explanation of the decision 
in — ‘AIR 1926 Cal 59 (I)’ is that given by the 
learned editor of Sir D. F. Mulla’s Transfer 
of Property Act, 3rd Edition — p. 75 which 
is as follows: 

-In a Calcutta case — ‘AIR 1926 Cal 59 (I)’ 
the relations of a prisoner executed a mort¬ 
gage in favour of the prisoner’s employer for 
a large part of the employer’s money which 
the prisoner had misappropriated, in consi¬ 
deration of the employer agreeing not to 
object to the prosecution being withdrawn 
by the Commissioner of Police. The Court 
held that the mortgage was valid, but it 
is clear from the judgment that the mortgage 
would have been invalid, if the consideration 
had been that the employer should himself 
withdraw the prosecution.” 

The parties here also agreed to a declaration 
that Nandkishore Jhajharia was the owner of 
the disputed shares. This declaration cuts at 
the root of the prosecution case. If Nandkishore 
Jhajharia was the owner of the shares h° could 
not have committed criminal breach of trust. 
But this declaration itself springs into existence 
as part of the illegal bargain to discontinue the 
criminal proceedings. The declaration, no doubt, 
shows that the prosecutor was anxious to drop 
the criminal proceedings. The holding of the 
shares gave the holder the controlling interest 
in Ryam Sugar Mill and consequently valuable 
advantages which were not confined merely to 
earning dividends on the shares. The prosecutor 
was forgoing those valuable advantages. It is 
possible that the prosecution case was rather 
weak. But the fact that the evidence would 
not have established the charge is irrelevant. 
‘Sayamma v. Punamchand’, AIR 1933 Bom 413 
(P). in — ‘Birendra Nath v. Basanta Kumar’, 
AIR 1926 Cal 519 (Q) Walmsley J. in coming 
to the conclusion that the impugned agreement 
was not illegal relied upon the fact that the 
Magistrate had expressed doubts about the 
complaint but his judgment was reversed on 
appeal in — ‘AIR 1930 P C 100' (F) and this 
fact was treated as irrelevant. Proof of the 
commission of offence is not a necessary part 
of the defence under S. 23. Contract Act: per 
Lord Atkin in — ‘AIR 1941 PC 95’ at p. 96 (G). 

(59) The principle is that “you shall 
not take a trade of a felony”. Such trading 
need not necessarily be upon the assumption 
that the felony is committed. Thus an agree¬ 
ment by the accused to give up all claims for 
false imprisonment and malicious prosecution 
in exchange for the promise of th" or'secu- 
tor not to prosecute is illegal. ‘Rawlings v. 
Coal Consumers Asso. Ltd’. (1874) 30 L T 469 

(R) ; — ‘Dalsukhram v. DeBretton’, 28 Bom 326 

(S) . 

(60) There is trading on a felony if discon¬ 
tinuance of prosecution is made the subject- 
matter of private bargain. The prosecutor 
makes a trade of the Hony when he barters 
his promise not to prosecute. The policy of the 
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law is not to permit any citizen to interfere 

with the progress of the prosecution b> -ny bas g ed u J on that agreement is also 

orivate arrangement. The effect of such «.r - p , - j Court had no jurisdiction, 

rangement is to defeat the provisions of aw nvalid. gamine i£ the parties did 

that such offence is not compoundable. A I R t ^ t m “ J J e an t0 ° 1 gg r O t0 arbitration. The order is 
1933 Bom 413 (P). eoually without jurisdiction if the agreement is 

(61) The learned Advocate-Cencral re led iH ! e g al ' and invalid and, therefore, non-existent. 

AIR 1 1947 C AH 317 (T).^The Court there by a (65) The subsequent acquiescence of the peti- 
maiority held that the compounding of the non- tioner in the arbitration proceedings c< 
compoundable offence of dacoity was not illegal validate the invalid agreement and order of j 
iia\-in a regard to the circumstances of that case, reference. A void act cannot Rifled. Su 
With due 8 respect I prefer the minority judg- sequent consent cannot confer jurisaicnon 

>» 1 III UW r ... .. • » : , .l ^ J , nridinf) V nT.SSPSS. 


ment of Mathur J. Technically the responsi- which the Court did not originally possess, 
hility of summoning a witness rests upon the (g6) The subsequent applications and orders 
Magistrate but for all practical purposes the £or reference to arbitration also do not validate 
choice of proceeding with the prosecution or the originally invalid agreement and order of 
dropping it rests with the complainant. The reference. They do not amount to a fresh sub¬ 
agreement to drop a non-compoundable offence iy,j ss jon or a fresh order of reference. In — 
is illegal because it necessarily interferes with .^rd v . Lee’. (1868) 3 Q B 404 at pp. 408 and 
the administration of justice by the Magistrate 40 9 (U) Blackburn J. observed thus: 

and also because it is opposed to the policy of .... a r«ued for the defendants that such 

the law that such offence is not to be com- an enIargement 0 f the time amounted only 

pounded. Where such agreemen. is part of tne tQ £be ma kj n g of a fresh submission; but that 

consideration for the corresponding bargain nQt s0; tbe act having been done under the 

that bargain is illegal notwithstanding that theie proposed authority of the previous submis- 

are otherlawful considerations for the bargain. P P cnlargern ent of the time is Tatiflca- 

It is not for the Court to decide on investigation ti in the sh *> of the continuation of the 

of the facts of each case whether or not the * = •_ , -, u »horitv x xx x 

criminal charge is of interest not only to the Th g £ tb £ ,J enlargement of the term 

prosecutor but also to tho public at large._ The under £he statutc would be the same as at 

warier 1 ? fi, V — ‘9ft Rom 01 Kcommon Law. that is it makes it as if the 
warkai J. in 28 Bom 226 at p. 328 (S) thus. AvtAnHpri limp had been originally inserted 
“The legislature has laid down in that Code fhe su bmTssion x x x x 

the test for determining the class of offences “ have (he‘same efTect as enlargement 

which concern individual only as distinguish- bv ^onseS namely Tmounts to " 

ed from those which have reference to the by consent, namely, amounts to ratification. 

interests of the state; and the Courts of Law Similarly, the efTect of orders for extension of 

cannot go beyond that test and substitute it time under S. 28, Arbitration Act. is that the 

for one of their own.” extended time is inserted in the original order, 

The legislature has ordained that some of reference. They do not amount to fresh 

offences are compoundable and that some are submissions or fresh orders of reference. They 

not. Section 345, Criminal P. C., does not per- could continue the original authority if there 

mit of the compounding of an offence under was one. They cannot establish a new authority 

S. 406. I. P. C. The agreement for compounding where authority was originally lacking. 

bargail J Siwn fa . ex ' (67) As there is no valid reference the award 
fiwfi P 1 exchange of that agreement are Js a nuU ity: — ‘Chhabbalal v. Kallu Lai’, AIR 

1 ~ , . 1946 P C 72 (V). The reference being tainted 

•ii* *° re ^f r * therefore, is with illegality at the root subsequent consent 

Ivlv TM, d bC rec0gnis ^ d ™ does not cure the defect. I, therefore, declare 

K,. “ al L purpos ? s and not and adjudge that the award is invalid and a 


and also because it is opposed to the policy of 
f the law that such offence is not to be com¬ 
pounded. Where such agreement is part of tne 
consideration for the corresponding bargain 
that bargain is illegal notwithstanding that there 
are other lawful considerations for the bargain. 
It is not for the Court to decide on investigation 
of the facts of each case whether or not the 
criminal charge is of interest not only to the 
prosecutor but also to the public at large. The 
reason is given in the observations of Chanda- 
warkar J. in — ‘28 Bom 326’ at p. 328 (S) thus: 

“The legislature has laid down in that Code 
the test for determining the class of offences 
which concern individual only as distinguish¬ 
ed from those which have reference to the 


enforcible by and against either party. 


nullity. I also declare and adjudge that the 


tu a !u L-i 1S effect of the finding order of reference was and is invalid and a 
that the arbitration agreement was illegal and nullity and I revoke it. 


void at its inception. The learned Advocate- 
General argued that the agreement was legal 


(68) The petitioner wins not because it has 


and the award was L W 1 ** ™ ral Ponies but because its 

not contend that the aw'ard was valid ?f it s ,eC n n . lcal point , s are better than its morals. The 
found that the arbitration Petitioner voluntarily entered into and on 

illegal. He did not contend that fheTubse qv St that b ( 3rgain . al } owed 4 the arbi ' 

aequi-'scence of the petitioner in the arbitration 2 nd tbe °PP° slt e party to continue the 

proceedings and the several orders for extension r ?, ‘ 0r J- Proceedings and at no stage raised 
in any way affect the position or validate the y _ ° f b l^ tl0n tha t th e agreement or the order 
award. He said that hardly anythin? remained ? £ refe ^ en< ^ was illegal Now that the peti- 
if I found that the arbitration^greement was Jh!SfJh/ S fl» dl * SgrU u t !r d the u award it has 
illegal. I must, therefore, .consider the effect of SSJff 14 /,® 4 1° she ] te r behmd the plea of ille- 
the subsequent proceedings and acts without - 0n , tbe materials on record I have been 

the assistance of argument of learned counsel constrained to give effect to its legal conten- 


has no option but to make an order “of refer gj gP n Olthese proceedings. The petitioner 

ence if all parties interested agree to refer and 5 i ?u U t S \. In th ® ? x ercise of 

apply to the Court for an order of reference ?av Ule ^oner must 

The ordel* of reference is the creation of the win v,f !! p££ 2 costs of these proceedings which 

agreement and has no greater vSy thSn Si SiseL ° f 8 Certified for tw0 
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(69) There will be no judgment upon award. 
Each party will pay and bear his or its own 
costs of the proceedings for judgment on award. 

B/R.G.D. Order accordingly. 


A. I. R. 
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P. N. MOOKERJEE J. 

Mulchand Bulakhidas. Petitioner v. Arya 
Bandhu Ltd., Opposite Party. 

Civil Revn. Case No. 1672 of 1952, D/- 10-9- 
1952. 

(a) Houses and Rents — West Bengal Pre¬ 
mises Rent Coutrol (Temporary' Provisions) 
Act (17 of 1950), S. 17(2) — “Fixed” — Mean¬ 
ing of. 

The word “fixed” in S. 17(2) was used 
in the broader sense of including cases of 
a standard rent fixed, strictly so-called, 
that is, fixed under S. 9, as also cases of 
.Standard rent determined, that is, fixed 
in the wider sense, under the other provi¬ 
sions of the Rent Control Act of 1948. The 
latter determination of fixation of standard 
rent is therefore liable to be re-opened and 
the standard rent re-fixed under S. 17(2). 

(Para 5) 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 17(2) and Sell. A. Paras 
1(a), 1(b) and 3(b) — Fixation of standard 
rent. 

Where the standard rent has been fixed 
under the Calcutta Rent Ordinance, 1946, 
on an application under S. 17(2), the 
standard rent has to be fixed under Sch. 

A, Paras 1(a) and 3(b) and not under 
para 1(b) read with para 3(b) and conse¬ 
quently the rent of December 1941 is 
wholly irrelevant for the purposes of the 
proceeding under S. 17(2). (Para 6) 

Bankim Chandra Roy and Sudhansu Sekhar 
Mukharji, for Petitioner; Charu Chandra 
Ganguly & Prafulla Kumar Chatterji (Jr.), for 
Opposite Party. 

CASE CITED : 

(A) (’23) AIR 1923 Cal 33: 27 Cal WN 50 
ORDER : This Rule arises out of a proceed¬ 
ing for standardisation of rent and it raises an 
interesting question. 

(2) The petitioner is the landlord and the 
opposite party the tenant under him in respect 
of the disputed premises, viz., a shop room in 
the ground floor of premises No. 191, Harrison 
Road, Calcutta. This tenancy commenced some¬ 
time in the year 1945 and the contractual rent 
was Rs. 500/- per month. 

(3) On 22-2-1948 the tenant-opposite party 
applied for standardisation of rent under the 
Calcutta Rent Control Ordinance 1946 which 
was then in force and the Rent Controller by 
his order dated 15-7-1948 fixed the standard 
rent at Rs. 425/- per month with effect from 
April 1948. From this decision there was no 
appeal taken by the tenant but the landlord 
preferred an appeal on 14-8-1943. This appeal 
was heard on 24-3-1949 by the learned Chief 
Judge, Court of Small Causes, Calcutta, who 
delivered his judgment on 25-3-1949- 

(4) From the materials before me it appears 
clear that by his judgment dated 25-3-1949 the 
learned Chief Judge dismissed the landlord’s 
appeal and upheld the Rent Controller’s order 


fixing the standard rent at Rs. 425/- per month 
under the Ordinance but he gave effect to thk 
standard rent from March 1948 till November 
1948 and also granted the landlord the statu¬ 
tory enhancement of rent from December 194 R 
under the Rent Control Act 1948 which had 
come into force in the meantime on 1-12-1948 
Thereupon the tenant applied for review of 
this judgment but the said application was 
dismissed on 6-8-1949. On 10-5-1950 after the 
Rent Control Act 1950 had come into operation 
the tenant applied for re-fixation of standard 
rent under S. 17(2) of this latter Act and in 
support of his contention that the standard 
rent should be re-fixed at Rs. 302-8-0 per 
month with effect from April 1950 he produc¬ 
ed a rent receipt alleged to have been granted 
by the landlord in respect of the disputed pre¬ 
mises showing a rental of Rs. 275/- per month 
in Decamber 1941. 

The Rent Controller was apparently not 
satisfied with the genuineness of this rent re¬ 
ceipt and he was not inclined to rely upon the 
same. He. accordingly, by his order dated 
31-8-1950, re-fixed the standard rent at Rs. 
488-12-0 per month with effect from June 1950 
on the footing that S. 9(1) (a) of the Rent Con¬ 
trol Act 1950 applied to the case and the rent 
of the disputed premises having been standar¬ 
dised at Rs. 425/- per month under the Cal¬ 
cutta Rent Ordinance 1946 in the previous 
proceeding that was the basic rent under Sch. 
A, para 1(a) of the Act of 1950 and the stand¬ 
ard rent would thus be Rs. 425/- per month 
plus 15 per cent, under para 3(b) of the said 
Schedule. 

This decision has now been upset by the 
learned Appellate Judge who has fixed the 
standard rent at Rs. 347-14-0 per month with 
effect from June 1950 on the view that the rent 
receipt for December 1941 produced by the 
tenant was genuine and had been duly proved 
and the case came under paras 1(b) and 3(b) 
of Sch. A, Rent Control Act 1950 and the stand¬ 
ard rent would thus be Rs. 275/- per month 
plus 15 per cent, under S. 9(1)(a) of the Act 
read with the said provisions, viz., paras 1(b) 
and 3(b) of Sch. A thereof. The propriety of 
this decision is the subject-matter of the pre¬ 
sent Rule. 

(5) The petitioner’s first contention is that 
there was in this case no fixation of the stand¬ 
ard rent under the Act of 1948 and, therefore, 
the application for re-fixation of the standard 
rent was misconceived and was not maintain- 
able in law. I am unable to accept this ex¬ 
treme contention. It is true that the original 
application for fixation of the standard rent 
was made under the Calcutta Rent Ordinance 
1946 and on that application the Rent Control¬ 
ler standardised the rent at Rs. 42a/- per 
month on 15-7-1948. True also that m the ap¬ 
peal which followed what was really done 
was affirmance of the Rent Controller s deci¬ 
sion and thus maintaining his fixation of tne 
standard rent under the 1946 Ordinance wnue 
giving the landlord the benefit of the 194» 
Act in regard to th£ statutory increment io 
the period of this latter Act, viz. from D-o 
ember 1948. 

That seems to be the position when we re¬ 
member that there was — and, indeed, tner 
could have been — no application for fixation 
of standard rent under the 1948 Act as none 
of the clauses of S. 9 thereof could be attrac¬ 
ted to the case and when we remember iu* 
ther that the learned Appellate Judge in c\ 
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press terms dismissed the landlord’s appeal 
maintaining the standard rent fixed under the 
Ordinance for the period February to Novem¬ 
ber 1948 and gave the landlord the statutory 
increments under the 1948 Act from December 
1948. The Appellate decision properly read 
amounted, therefore, to a fixation of the 
standard rent under the 1946 Ordinance plus 
also a determination of the standard rent 
under Ss. 2(10) (b) and 8 and the Schedule. 
Part A, paras 1(a) and 3(d) of the 1948 Act. 

This determination was certainly not fixa¬ 
tion of the standard rent under S. 9 of the 
‘ 1948 Act but nevertheless it was also, broadly 
speaking, fixation of standard rent inasmuch 
as determination of standard rent may, not 
inappropriately, be called fixation of standard 
rent vide the case of —‘Asutosh Chatterjee v. 
Upendra Chandra*, AIR 1923 Cal 33(A). I 
am not unmindful of the fact that in the Aci 
of 1948 in relation to standard rent the word 
‘'fix” is used in s. 9 and not in the other pro¬ 
visions under which standard rent can be de¬ 
termined under the Act (vide Ss. 2(10) (b) and 
8 and the Schedule) and that a distinction 
is drawn between fixation of standard rent 
under S. 9 ar.d determination of standard 
rent (vide S. 2(10) els. (a) & (b)). 

But it seems to me that in providing for re- 
fixation of standard rent in S. 17(2) of the 
Act of 1950 in cases where the standard rent 
had been fixed under the 1948 Act the Legis¬ 
lature had in mind not merely cases where 
standard rent had been fixed under S. 9 of 
the 1948 Act but also cases where such rent 
had been determined under the other provi- 
that Act * In other words, the word 
fixed in the phrase “fixed under the provi- 
sior.s of the West Bengal Premises Rent Con¬ 
trol (Temporary Provisions) Act 1948“ as used 
in S. 17(2) of the 1950 Act was used in the 
broader sense of including cases of standard 
rent fixed, strictly so-called, that is, fixed under 
b 9, as also cases of standard rent determin- 

iu\u S> fixed . . in the wider sense, — 
under the other provisions of the Act of 1940. 

. there £ore- the nett posi- 
tion was that by his judgment dated 25-3-1949 
die learned Chief Judge fixed the standard 
rent under the 1946 Ordinance so far as the 
period February to November 1948 was con- 
cerned and also determined — that is, ‘fixed’ 

S - 17(2) of the Actof 
1950 the standard rent under the 1948 Art 

from December 1948. This latter determina- 

h? Standa 5 d rent was thus 
cieariy liable to be reopened and the standard 

rent re-fixed under S. 17(2) of the Art 3 

under ^ ,. opposlte Party’s application 
, and maintainable’ 

mUSt ’ M “ r<Un ^ 

(6) The petitioner next argues that 

Std° been Sd^SndSr^llgleVS”' 

aftsr s ‘ he I 

oafafu [ ent had t0 be under Ich A 

undpr Vh and 3 (b) °f the said Act and not 
nder the residuary provision vi 7 c^u a 

Pup® read With para 3(b) thereof and 
le ff, re, ? t of December 1941 was theS 

i t f hp ’nr Wh °! y lrrelevan t for the purposes S 

sses* es! 
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standard rent of the premises in question has 
been fixed under the 1946 Ordinance, para l(a> 
is at once attracted and cl. (b) of para 1 is 
necessarily excluded as this latter clause ap¬ 
plies only when the earlier one does not, and. 
the said residuary cl. (b) being thus exclud¬ 
ed, the rent of December 1941 becomes, in 
such cases, wholly irrelevant for the purpose 
of standardisation of the rent or re-fixation 
of the standard rent. 

That being the position in law and there 
being clearly a standard rent fixed under the 
1946 Ordinance in respect of the present pro¬ 
mises. as already noticed, the Rent Controller 
was right in ignoring the evidence of the al¬ 
leged rent of December 1941 and in fixing — 
or, rather, ‘re-fixing’, as the present case is 
one under sec. 17(2) — the standard rent 
under Sch. A, paras 1(a) and 3(b) of the Act 
of 1950 and the learned Appellate Judge was 
not justified in reversing the said decision and 
in fixing the standard rent under Sch. A, paras 
1(b) and 3(b) of the said Act on the basi*' 
of the alleged rent of December 1941. The 
Appellate decision must, therefore, be set aside 
and the standard rent as fixed by the Ren- 
Controller by his order dated 31-8-1950 must 
be restored. 

(7) In the result, therefore, I accept the 
petitioner’s second contention, make this Rule 
absolute, set aside the decision of the learned 
Appellate Judge and restore that of the Rem 
Controller. 

(8) There will be no order for costs in this 
Rule. 

B/V.R.B. Rule made absolute. 
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CHAKRAVARTTI AND S. R. DAS GUPTA, JJ 

Kazem Sardar Accused Petitioner v. The 
Slate. 

Criminal Revn. tfo. 12 of 1951, D/- 18-6-1951 
(a) Criminal P. C. (1898), S. 297 — ‘Lav 
mg down the law by which the jury is to be 
guided — Appreciation of evidence. 

Where the Judge, in course of his charge 
to the jury, had stated that if any parti¬ 
cular witness was found to have spoken 
a n untruth on a particular point, they 
should not reject the whole of his evidence 
but should scrutinise it minutely and ac- 
cept only so much of it as tallied with 

and the P robab il>ties of 
the case and other evidence. 

no . objection could be taken 

uPh twi emenl of the law made and as 
jury. th Was no redirection to the 

. Cr - P - C.. S. 297 N. 9, ll. (Para 6> 
..(b) Criminal P. c. (18981 « oai .»■ 

of r dfei^nc? m be S twSen 0 F P °i nt R' 1,1 j por f? t ?'“ 

of complaint — Effect 1 K and Petition 

first St0ry put f orward in the 

r?l Tr* 

storv in £°™ ard a supplementary 

ass i * sttsus 

ZS&5T 1 S“!L*V*. 

story given in thp flref original 
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the Jury. If in such a case the accused 
has been convicted on a majority verdict 
of 3 to 2 which is precariously poised on 
a very delicate balance the omission of the 
Judge to draw attention of the Jury to this 
essential fact which might have tilted tne 
balance on the other side, must be treated 
; s a material misdirection vitiating the 
verdict and if it has caused a failure of 
justice in the sense that the accused did 
not get a fair trial under a proper direc¬ 
tion from the Judge the conviction must 
' e set aside. (Paras 10, 11) 

Anno: Cr. P. C. S. 297 N. 11, 13. 

S. S. Mukherjee for Petitioner; Chintaharon 
Roy and Aru.i Kumar Djs G.pta, for Oppo¬ 
site Party. 

CHAKRAVARTTI J.: The petitioner Kazem 
Sardar was placed on his trial along with his 
son Moslem for an oflencc of arson in respect 
of a hut belonging to one Narendra Haidar. 

loslem is about 14 years of age. The allega¬ 
tion against him was that he actually set 
lire to the hut and the allegation against 
Kazem was that it was at his instance that 
Moslem did so. The trial was held by an As¬ 
sistant Sessions Judge of Alipore with the 
aid of a jury and resulted in a verdict of 
guilty by a majority of 3 to 2. The learned 
Judge accepted the verdict and sentenced the 
petitioner to rigorous imprisonment for two 
years and also a fine of Rs. 250/- in default 
rigorous imprisonment for six months more. 
It was also directed that if the amount of 
fine was realised, half of it was to be paid to 
the complainant as compensation. In the case 
of Moslem, the learned Judge took into ac¬ 
count his extreme youth as also the fact that 
he had acted under the orders of his father 
and so he passed on him only a sentence of 
detention till the rising of the Court. 

(2) Against his conviction and sentence 
Kazem Sardar appealed to the Sessions Judge, 
Alipore, but the appeal was dismissed sum¬ 
marily. Thereupon the present Rule was ob¬ 
tained. The State did not appear to oppose 
the Rule, but the complainant appeared to 
oppose it. 

(3) In order to appreciate the grounds 
which were urged on behalf of the petitioner, 
it is necessary to state a few facts. The pro¬ 
secution case was that Kazem Sardar became 
strongly desirous of acquiring a plot of home¬ 
stead land, but the owner of the land, one 
Nilambar, settled it with Narendra Haidar, 
much to Kazem’s ‘chagrin’. To the west of 
this homestead land there is another plot of 
land, about which also there was some dis¬ 
pute between Kazem ar.d Nilambar. Narendra 
Haidar built a hut on the homestead land, 
already referred to, and began to live on it. 
The relations between Kazem and Nilambar 
had at one lime been friendly, but because 
of these land disputes they had recently be¬ 
come strained to the point of a bitter quarrel. 
There had been litigation with respect to 
the homestead land, and there were two suits, 
one of which had resulted in Nilambar’s 
favour and another in favour of K^zem 
or his benamdar and both were u~der 
appeal. These facts, according to the pro¬ 
secution, formed the background of t’'e 
occurrence which took place on 9-9-1949. 
On that day, so it was alleged, Kazem went 
to the plot of land lying to the west of the 
homestead land with a mob of about 
100 or 125 men, variously armed, and carried 


out an operation of ‘Khopi* which has been 
explained- as retransplar.tation of paddy seed¬ 
lings. After finishing that job, the mob march¬ 
ed back and while they were returning 
Kazem halted near the hut of Narendra and 
ordered his son Moslem to set fire to it. Moslem 
did so, with the aid of a bundle of burning 
straw which he was carrying or which was 
handed over to him by his father. At the 
lime Narendra was not at home, having gone 
to a ‘hat’, but a son of his, one Adrista, a 
boy of about 10 or 12 years, was at home. 
He had come back from school during the * 
midday break for his meal and had not gone 
back and at the time the hut was set on fire, 
he was seated in the varandah, engaged in 
conversation with three co-villagers. The 
lhatch of the hut immediately caught fire, 
one lhatch being completely burnt out and 
another partially gutted. Some of the articles 
inside the hut, but not very many, were damag¬ 
ed. On that very day Adrista lodged a First 
Information at the Police Station and there¬ 
upon Police Investigation started. Within a 
few days, however, Narendra began to think 
that the Police were not doing all that they 
should have done and he filed a petition of 
complaint on 24-9-1949. The police submitted 
a final report on the 20th of October and the 
case then proceeded on the basis of the peti¬ 
tion of compiaint. In due course Kazem and 
Moslem were committed to the Court of Ses¬ 
sion with the result I have already stated. 

(4) As regards the First Information, it is 
necessary to state a few more facts. It was 
lodged, as I have already stated, by Adrista, but 
it begins by saying that Narendra was among 
♦Up men with whom Adrista had gone to the 
Police Station. In the petition of complaint 
filed a fortnight later, Narendra himself stated 
that he was present at the time the First In- - 
formation was lodged. Subsequently, however, 
for reasons best known to them, Narendra and 
his son bogan bo*h to prevaricate, and he son, 
after stating in the trial Court that Narendra 
came to the Police S‘aMon when the Inspector 
was recording the First Information, seated be¬ 
fore the Sessions Court that Narendra came 
after the First Information had been recorded. 
Narendra himself in his evidence before he 
Sessions Court staged that he did not enter the 
Police Station at all. 

(5) As regards the contents of the Fmst In- 
forma'ion Report, it is noticeable that almost 
as much of it is devoted to elaboratedetails 
of the litigation that was going on be ween 
Nilambar and Kazem as to the acual occur 
rence As regards the latter, Adris a only 
mentions Kazem and his son as the persons 
who had cone to the land lying to the west 
for re»ransplan f ation of paddy and as the men 
who had come near the hut at the time it .was 
set on fire. The time at which the "jcjdent 
took place was given as 2-30 or 3 p m. NoU mg 
was said about Kazem having gone with a mob 
of armed men to the land lying to the ves „ 
and of returnirg with the same mob ard o 
setting fire to the house in the course of the 
return journey. These deta’ls were intro uceo 

a fortnight later in the petition of complaint 
which Narendra filed in Court. Then for the 
first time 'he sk-Mon account g'ven by A^r.s a 
in the First Information R pnrt was pa d 
over with a considerable mass of incriminating 

ma ((3Wn support of this Rute Mr. MukherjM 

urged four grounds, three of which can be au* 
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J posed of at once. His first contention was 

* that the learned Judge, in course of his charge 
:* to the Juiy, had stated that if ar.y particular 
j witness was found to have spoken an uniruth 

* on a particular point, they should not reject 
the whole of his evidence but should sciuti- 

?’ nise it minutely and accept only so much of it 
' as tallied with the circumstances and the pro- 
? babilities of the case and other evidence. I 
cannot imagine what possible objection one 

J could take to that statement to the Jury. What 
the learned Judge meant obviously was that if 
a particular witness was found to have spoken 
fan untruth with regard to one matter, the rest 
of his evidence did not necessarily become 
liable to be thrown out at once but was still to 
be judged on its merits. I do not think a*.y ex¬ 
ception can be taken to this statement of the 
law. In any event, this statement occurred in 
the general discourse with which the learned 
Judge prefaced his charge on the actual facts 
of the occurrence and I am not prepared to say 
that the misdirection, even if there was any, 
was such as influenced the verdict of the Jury 
unfavourably to the accused or caused any 
failure of justice. 

(7) The next ground urged by Mr. Mukher- 
jee was that the learned Judge did not 
stop the Public Prosecutor wh.n he started 
making allegations against the Police. With re¬ 
gard to this ground again, I do not see what 
the learned Judge could actually have done. 
The Public Prosecutor made certain allegations 
against the Police, presumably in the course 
of his address to the Jury. The learned Judge, 
when dealing with that matter, gave careful 
directions so that the Jury might not be misled 
into thinking that there was some kind of 
collusion between the Police and the accused 
and that if the Police had not done their duty, 
H was because the accused had influenced 
Jhem. He specifically and expressly directed 
tne Jury to eschew all suspicion from their 
minds, and the passage to which Mr. Mukher- 
jee took objection was rather strongly in 

IZTibti tV e acc , used and likel y t0 d0 him 

good than the contrary. 

1 JrL7 h r Ji hird objection urged was that the 
earned Judge ought not to have referred to 
the litigation between the parties, at any event 
ought not to have mentioned the resulf of the 
civil suits, collected from oral evidence, in the 
absence of the decrees which had not been 

statin th° nC h- a f in> \ fail t0 see any sub- 
! wfr the . objection of Mr. Mukherjee. The 
allegation of the prosecution was that the 
accused had set fire to the house, because of 

nnH ea T lty / X i St \ ng between him and Narendra 
and Narendra’s landlord Nilambar. The liti- 

r a ^°nn 7 aS th if ^Pression of that enmity and 
I cannot see how ihe learned Judge acted im 
properly i n referring to the fact o°f the litfil 
tion. As regards the result of the two suits 
there again, the learned Judge merelv stitr'H 
the fact that the suits had ended in a particulai- 

the s t tat / em P n? t h alleged ^ by Mr ‘ Mukherjee 
I"?*, th r e statement he made was a miss'ate- 

I r?- srn * u - ch as the Prosecution had alleg- 

fmm he llt, ^? tl0n and the en mity arising there¬ 
from as the reason which had moved the 

fh£m Sed (° c o mmi t the offence alleged against 
them, reference to that litigation was in mv 
judgment, inevitable. This ground urged bv 
6 M ^^ khe . rjea J nust a I*> fail. Urged by 
I, lhe fourth ground urged by Mr Mukher- 
|J e e, however, requires serious consideration As 
|I have stated already, what wa" S ta the 


First Information Report was an extremely 
thin story and by itself hardly credible. The 
story put forward was that Kazem a ad his son, 
man and boy, had openly retransplanted paddy 
in one of the fields belonging to Nilambar and 
thereafter had openly corne in broad daylight 
at about 3 p.m. to Narendra’s hut and set fire 
to it in the presence oi witnesses. If the pro¬ 
secution story remained, as it was put in the 
First Information Report, it is not difficult to 
imagine what its fate would have been at the 
nanus of any Jury. But subsequently care was 
taken to supplement the account by an ela¬ 
borate story of a march of armed men to the 
Jand lying to the west of the hut, the exultant 
return ol those men alter completing the re¬ 
transplantation and the setting fire to the 
house while they were returning triumphantly 
and still in a mood of exultation. The eilect of 
the addition of that story was certainly to 
make credible what would otherwise be al¬ 
most incredible and to bestow at least a sem¬ 
blance of probability on what was otherwise 
an improbable story. Mr. Mukherjee’s com¬ 
plaint was that in his charge to the Jury, the 
learned Judge had not referred to this dis¬ 
crepancy between the First Information Re¬ 
port and the petition of complaint. It was 
pointed to him that the learned Judge had in 
tact mentioned the matter and Mr. Mukherjee 
then urged that, in any event, he had not 
placed that discrepancy before the Jury in the 
manner in which he ought to have done it. In 
mv opinion, this criticism is well-founded. As 
I have stated already, the importance of the 
supplementary story which was introduced by 
the petition of complaint cannot be over¬ 
estimated. It goes to the very root of the 
credibility of the prosecution case and it was 
certainly the duty of the learned Judge to re¬ 
mind the Jury forcibly of the belated intro¬ 
duction of details which only made the prose¬ 
cution story credible. It is true that he has 
~''ferred to the omission of any reference to 
the armed mob in the First Information Re¬ 
port, but he has done so only by way of mak- 
rng a bald statement of facts. The manner in 
which he put it before the July was not, in mv 
opinion, calculated to bring home to their 
minds the importance of the discrepancy bet¬ 
ween a First Information Report and the peti¬ 
tion of complaint by which the supplementary 
nl 0I ?L was in ^ oduc l ed . They were not directed 

nnrfS ,° Ught -S haV ? been > that U wa * im- 
portant to consider whether the story of the 

hpf.fti ltl?n t0 the Paddy field was not a deli- 
berate invention, thought of much later, for 

mf«K»° aS °* n that> wllhout it, the original storv 
If t 1 recaive a °y credence at all ar.d that 

they 1 wouldn't h» >U 'I? th , at il was afterthought, 
E'T d then ha y e t0 consider to what con- 
d *°n *e Prosecution case was reduced and 
whether they would still believe it. It was cer- 

!hL n T n0t lbe duty of the Jud ee to press upon 
vasff^i any P a r ticular view of the factor 
elements i? overemphasise any of the 

Sets in ft th R, P f I; l 1CUlar story or an y of the 

help the Tnrv 8 ; ‘ ll 'Y as certainl y his duty to 
ment nf « n • mak, . n S a proper arra"ge- 

3 the.V ln ^ heir ™ inds in accordance 
miJh+ • relative importance so that thev 

£2 L Vl Z* th % incid ? nts in their true per. 
spective and draw therefrom the inference 

» ^Ti ended itself to them. That is the 
task of the Judge, to furnish skilled direction 

°Jf m T en m the handlin S and assessment of 
facts. In my opinion in that task the learned 
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Judge failed, although his charge in other res¬ 
pects was an admirable one. 

(10) In my opinion, the omission of the 
learned Judge to draw the particular attention 
of the Jury to the importance of the new story 
introduced by the petition of complaint and 
its bearing on the credibility or otherwise of 
the original story given in the First Informa¬ 
tion Report was a misdirection which affected 
the verdict of the Jury. The case, as the learn¬ 
ed Judge himself says, was not free from diffi¬ 
culty. His charge gives ample indication that 
he was feeling considerably oppressed by the 
various improbabilities of the case, and it is 
important to remember that the verdict of the 
Jury was only a majority verdict, a verdict of 
3 to 2. In such a case, where the verdict of 
the Jury was precariously poised on a very 
delicate balance, any omission to draw atten¬ 
tion to some essential fact which might have 
lilted the balance on the other side, must be 
treated as a material misdirection. In my opi¬ 
nion such a misdirection occurred in the pre¬ 
sent case and in consequence thereof the ver¬ 
dict of the Jury cannot be upheld. 

(11) Having regard to the evidence as a 
whole, I am also of opinion that not only has 
the misdirection affected the verdict of the 
Jury, but it has also caused failure of justice in 
the sense that the accused did not get a just 
and proper trial under a proper direction from 
the Judge. The conviction and sentence of the 
petitioner cannot, therefore, be upheld. In the 
circumstances of the case I do not think that 
this is a fit case in which a retrial should be 
ordered. The Rule is accordingly made abso¬ 
lute. The conviction and sentence of the peti¬ 
tioner are set aside and he is acquitted. He 
will be discharged from his bail bond and will 
be set at liberty forthwith. The fine, if paid, 
will be refunded. 

(12) S. R. DAS GUPTA J.: I agree. 

C/K.S. Accused acquitted. 
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R. P. MOOKERJEE AND LAHIRI JJ. 
Lalchand & Sons, Plaintiff-Appellant; v. Cor¬ 
poration of Calcutta, Defendant-Respondent. 
A. F. O. O. No. 23 of 1951, D/- 3-4-1952. 

(a) Municipalities — Calcutta Municipal 
Act (3 of 1923), S. 141 — Appeal by assessee 
— Question as to value of land — Burden of 
proof — (Evidence Act (1872), Ss. 101 to 103). 

When an appeal is preferred by the as¬ 
sessee under S. 141 it is up to the assessee 
to show that the annual value fixed by 
the Corporation was not a proper one. But 
if the annual value had been raised by 
the Corporation on the ground that there 
had been since the last general revalua¬ 
tion a rise in the rental value of the pre¬ 
mises or of land value, the Corporation is 
to lead evidence to show that there had 
really been such an increase from what 
' was ruling at the time of the previous 
general revaluation. AIR 1953 Cal 327, 
Expln. and Disting. (Para 11) 

Anno: Evidence Act, Ss. 101 to 103 N. 10. 

(b) Municipalities — Calcutta Municipal 
Act (3 of 1923), S. 127 — Rental value of 
neighbouring premises — Evidentiary value — 
(Evidence Act (1872), S. 9). 

The market rate jot land and of the 
rental value of neighbouring lands or 
houses are admissible for determining the 


value of land and buildings to be fixed 
under S. 127. But their evidentiary value 
depends on the circumstances of each case 
A „ ., (Paras 12 and 13) 

Anno: Evidence Act, S. 9 N. 1. 

(c) Municipalities — Calcutta Municipal 
Act (3 of 1923), S. 127(b) — Method of as¬ 
sessment — Rental value or evidence relating 
to nature of user — Relevancy. 

The method of assessment to be follow¬ 
ed under S. 127(b) does not justify the 
importation of rental value or relevant 
evidence relating to the nature of the *• 
user of the building by the owner. The 
Court has to proceed to determine the 
estimated present value of the land valued 
with the building as part of the same pre¬ 
mises and add it to the present value of 
the structures less depreciation. ‘Case law 

discussed’. (Para 30) 

(d) Municipalities — Calcutta Municipal 
Act (3 of 1923), S. 127(b) — Present value 
of land — Fixing of. 

For fixing the present value of the land, 
the value of bare land is not to be the 
sole criterion which is to be the basis for 
the calculation. Modifications are to be 
introduced dependent upon the character 
of the buildings and the nature of the 

structures. (Para 33) 

Probhat Kumar Sen Gupta; Sudhir Ranjan 
Banerjee, and Soumendra Nath Mukherjee, for 
Appellant; Krishnalal Banerjee, for Respondent. 
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R. P. MOOKERJEE J.: The principal ques¬ 
tion raised by the assessee in this appeal un¬ 
der S. 142(3), Calcutta Municipal Act is as to 
how the “estimated present value of the land 
valued with the building as part of the same 
premises” is to be made under cl. (b) of S. 127 
of the same Act. Premises No. 76, Lower Cir¬ 
cular Road covers an area of over 184 cottas 
and is in the occupation of the owner. There 
are three different kinds of buildings; one two- 
storeyed building of which the upper floor is 
used for residential purposes and the ground 
floor for the location of a press and godown 
belonging to the owner; certain big corrugated 
iron sheds are also used by the owner for busi¬ 
ness purposes; and over another portion tner 
is a bustee, the structures having been con¬ 
demned by the Corporation as being dangerous. ^ 
but still occupied. As the premises continuea 
to be in the occupation of the owners the deter- 
mination of the rates must be under cl. (b) oi 
S. 127, Calcutta Municipal Act, and the pre¬ 
mises had all along been assessed as suen. 

(2) During the general revaluation whicn 
came into effect from the second quarter 
1936-37 the annual value of the property wa 
fixed at Rs. 24645/- on the basis of Rs. 16M/ 
per cotta being the land value. At the nex 
general revaluation which came into eiiec 


u 
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* from the second quarter of 1942-43 the land 
t value was fixed at a slightly lower figure, viz., 
Rs. 23876/-. It does not appear at what rate 
per cotta or on what basis the land value was 
j fixed. The next general revaluation was from 
the second quarter of 1948-49 and this is the 
i subject matter of the present appeal. 

(3) On behalf of the Chief Executive Officer 
the lands were valued at Rs. 4500/- per coita 
and the value of the buildings was fixed at 
Rs. 346141/-. Objections were raised by the 

^assessee about the land value. After hearing 
^ihe objections the Special Officer reduced the 
land value to Rs. 3200/- per cotta; consequent¬ 
ly Rs. 46857/- was fixed as the value of the 
land. The assessee filed an appeal under S. 
141, Calcutta Municipal Act before the Court 
of Small Causes in Calcutta. No objection was 
raised by the assessee with regard to the an¬ 
nual value fixed for the buildings. The assessee 
claimed that the land should not be valued at 
over Rs. 2500/- per cotta, i.e. the annual value 
so far as the land is concerned is to be Rs. 
40392/- as against Rs. 46857/- fixed by the 
Special Officer. The learned Chief Judge of 
the Court of Small Causes found that the value 
of the land as fixed by the Special Officer was 
a proper one and the appeal was dismissed. 

(4) In the appeal now before us the princi¬ 
pal grounds urged are relating to the method 
which should be adopted for valuing the land 
under cl. (b) of S. 127, Calcutta Municipal Act. 

(5) Before we deal with the principal point 
urged about the method of valuation and whe¬ 
ther the character or nature of the use to 
which the building is put is to be taken into 
consideration for determining the annual value 
or not we shall dispose of two other points 
which had also been taken before us. 

*. (6) Th ,® fir , st question is on whom does 
the onus lie when an appeal is preferred by the 

thf^ e ;t;oi Acc0rc ^ ng t0 L the asse ssec appellant 
is for the* I s on .- t , he Corporation, and it 
hi ,„ th , latt 1 r to , satisfy the Court as to how 
the annual value had been fixed by the Chief 
Executive Officer, or by the Special Officer as 

by a C Tone m i1L b nf J his .Question was covered 
oy a long line of decisions of this Court Tt 

was, however, contended that a divergent view 

S s b Tt ?. e ?h£«? ne ot <he m ° re 258 E 

matter to the’ Coi°rt ot'smalf r S " ,0 ,ake lhe 

’•SBS-.iS f $S? 2 &JS 

Prove 1 before ffgS*, *•* 

tvas “erroneSf toe b Wb“t the'^F^®'" 
s before the Court n f c'm.niJ the matter comes 


tion fixed by the Corporation was not a correct 
or proper one. 

(8) In — ‘Corporation of Calcutta v. Keam- 
uddin*. AIR 1927 Cal 802 (A), this point was 
specifically raised and an attempt was made to 
place the onus during the hearing of the ap¬ 
peal before the Court of Small Causes on the 
Corporation of Calcutta. This was negatived. 
This question was again more fully considered 
in — ‘Corporation of Calcutta v. Jalajbasini’, 
AIR 1928 Cal 450 at pp. 453 and 455 (B). 

(9) On behalf of the appellant reliance, how¬ 
ever, was placed ou — ‘Samarendra v. Corpo¬ 
ration of Calcutta*, AIR 1953 Cal 327 (C). It 
was urged that in this case the Court had 
placed the onus upon the Corporation ar.d not 
on the assessee. It is, therefore, necessary to 
refer to the facts which gave rise to the deci¬ 
sion aforesaid. In the first place it is to be 
noticed that this was an assessment under cl. 
(a) of S. 127, Calcutta Municipal Act. The 
property in question was admittedly let out on 
the basis of a written lease fixing the monthly 
rent at Rs. 1300/-. At the general revaluation 
which took effect from the fourth quarter of 
1939-40 the Corporation allowed a remission of 
Rs. 160/- per month out of the stipulated rent 
before the annual value for determining the 
rates was fixed. 

The case on behalf of the assessee was that 
such deduction had been made because of a 
snare of the rent paid by the tenant was for 
the use of the furniture which had been sup¬ 
plied by the owner for the tenant. The next 
general revaluation was in 1945. The same 
written lease was still in force with the same 
stipulated rent of Rs. 1300/- per month was 
being paid by the tenant. The Corporation, 
however, allowed a deduction of Rs. 75/- per 
month on account of the hire charges for the 
use of the furniture etc. On behalf of the 
assessee evidence was led before the Court of 
SmaU Ca us es there had been no change 

h ;*K , qUa u ll - ty or , Quality of the furniture 
which was being allowed to be used by the 
tenant from 1939-40 to 1945. y 6 

C< J? rt h , eld was that as the Cor- 
E? 1IIowed a deduction at the rate 
of Rs. 160/- per month for the purpose of the 

'i: as up to P the Corpo- 

ration to show that there had been more change 

™ L he q TF, ity or q uah, y ° f tS &SSER 

made available, to justify reduction of the 
amount from Rs. 160/- to Rs 75 /- nw mJih 

mirwvf pl ? ce> the rates were being deter- 

Sl Ac? The ft!, °/ K S - 127 > Calcutta Muni- 
Act The Court has to determine the 

rent which can be reasonably expected to be 

paid by a tenant who would take it In the 

existing condition. On the admitted fact that 

Sr ?he tP hS ,0 „ n f K f 0 "? a laf e« deduction 

S?S£S-H 

STft" ""V™- 

show that there has been ‘ he iri Corporat . i ° n to 

ztsssssa tailsd S'ss 
in aww (BMoMriS arsss 
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ing portion of the judgment of Rankin C. J. 
it will be noticed that although the Letters 
Patent Appeal Eench agreed with Giaham J. 
that the onus was on the assessee appellant in 
the Court of Small Causes to prove mat the 
annual value fixed by the Chief Executive 
Officer was an erroneous one still when ihe 
Corporation proceeded to make a new assess¬ 
ment on an increased valuation and sufficient 
materials were not placed before the Court of 
Small Causes about locality, the site, market 
value of plots similarly situated and other par¬ 
ticulars it was up to that Court to put a figure 
on the value of the property in question. 

(11) The real position, therefore, is that 
when an appeal is preferred by the assessee 
under S. 141, Calcutta Municipal Act b.i-ie 
the Court of Small Causes it is up to tne 
assessee to show that the annual value fixed 
by the Corporation was not a proper one. But 
if the annual value had been raised by the 
Corporation on the ground that there had been 
since the last general revaluation a rise in the 
rental value of the premises or of land value, 
the Corporation is to lead evidence to show 
that there had really been such an increase 
from what was ruling at the time of the previ¬ 
ous general revaluation. The Court is not to 
proceed merely upon the abstract rule of onus. 
But once it is shown that there had been an 
increase in value from what it was previously, 
it is up to the Court again to decide on the 
materials placed before it as to whether the 
value as fixed by the Chief Executive Officer 
is a proper one or not. We shall have to keep 
this in view when we are to decide on the facts 
of the present case whether on the materials 
placed before the Court of Small Causes it 
was justified or not in fixing the land value 
at Rs. 3500/-. 

(12) Another short point which was raised 
was whether evidence about the market rate 
of land and of the rental value of neighbour¬ 
ing lands or houses are admissible for deter¬ 
mining the value of land and buildings to be 
fixed under S. 127, Calcutta Municipal Act. 

(13) In the — 'Corporation of Calcutta v. 
The Province of Bengal’, AIR 1940 Cal 47 (D) 
(the Writers’ Buildings case) the annual value 
was required to be fixed under cl. (b) of S. 127, 
Calcutta Municipal Act. Evidence was led 
about the valuation of neighbouring premises, 
both from returns submitted by parties as also 
from certain accepted assessments. They were 
held to be relevant facts and admissible under 
S. 9, Evidence Act. In our view, reliance was 
rightly placed upon — 'Norwich Assessment 
Committe v. Pointer’, (1922) 2 KB 471 (E) and 
— ‘Ladies Hosiery and Underwear Ltd. v. 
West Middlesex Assessment Committee’, (1932) 
2 KB 679 (F). 

In the former case, the evidence of rateable 
value of other similar premises situated with¬ 
in the same union was held to be in point of 
law admissible. It has, however, to be borne 
in mind that merely because such pieces of 
evidence are admissible, the evidentiary value 
of such pieces of evidence must depend on the 
circumstances of each particular case. To 
what extent they resemble one another and 
also whether the value of one may be any cri¬ 
terion for determining the value of another 
must be decided on the facts of each case. 
Such evidence, therefore, is admissible, but to 
what extent it can be used will be considered 
at the proper place. 

(14) We now take up the principal question 


as to the interpretation of cl. (b) of S. 127 
Calcutta Municipal Act. It is now well settlpri 
that the method for determining the annual 
value for fixing the rates as prevalent in Eng¬ 
land is fundamentally diHerent from that 
which is to be found in S. 127 of the Act Con¬ 
fusion had been attempted to be raised in the 
past by trying to import the notions of English 
rules into the framework of the Calcutta Muni¬ 
cipal Act. The fundamental proposition which 
is laid down in English cases is that the assess¬ 
ment of rates is dependent upon beneficial oc¬ 
cupation, — neither upon ownership r.or upon-* 
notional occupation. In various cases in Eng¬ 
land, therefore, the Courts had repeatedly been 
calied upon to decide whether a person is real¬ 
ly the occupier of the premises or not, and 
whether such occupation is sufficient to attract 
the provisions of the local laws imposing ra.es. 
We are not, however, called upon to import 
that test as three distinct methods are intro¬ 
duced in Ss. 127 and 12ft of the Calcutta Act. 

(15) Lands which are lying vacant or build¬ 
ings which have been erected for letting pur¬ 
poses or are ordinarily let attract cl. (a) of S. 
127. The annual value in such cases is deem¬ 
ed to be 

“the gross annual rent at which the land or 

building might at the time of assessment rea¬ 
sonably be expected to let from year to 

year.” 

The annual value to be ascertained for deter¬ 
mining the rates payable is irrespective of the 
fact whether such land or such building is ac¬ 
tually used or occupied or not. We are not, 
however, concerned at this stage with the 
other provisions in the Act under which the 
assessee may subsequently claim for remission 
of a portion of the rates under certain condi¬ 
tions during such period as the lands or build- . 
ings may remain unoccupied. At the time o! 4 
the fixation of the annual value and the deter¬ 
mination of the rates payable the question 
whether the assessee will be entitled in future 
to claim vacancy remission is not at all rele¬ 
vant. 

(16) A different method is laid down for 

determining the annual value of buildings not 
erected for letting purposes and which are not 
ordinarily let. In other words, they are build¬ 
ings in the occupation of the owners themselves 
or are meant to be used by them. The method 
to be followed is as laid down in cl. (b) of b. 
127. This is not on the rental basis as in cl (a) 
of that section. Two items are to be added up 
for arriving at the total annual value, viz., tne 
present cost for erecting the building less de¬ 
preciation and the “estimated present value or 
the land valued with the building as part ot 
the same premises.” .. 

(17) There is no difficulty so far as tne 
determination of the present costs for erecting 
the building is concerned, an’d there is no ob¬ 
jection in the present case to the value of tn 
building as fixed by the corporation autni orll Jv ^ 
Difficulties may, however, arise for ce' er[ jJ “ * 
ning the present value of the “land valued vn 
the building.” It is really the interpretation oi 
this last clause on which would depend t 
method of valuing the premises as a wnoie. 

(18) The third method for fixing the valua¬ 
tion for the purpose of rates is in aspect 
properties belonging to the Calcutta Irrpro 
ment Trust. This is to be determined neitnw 
on the rental value as in cl. (a) of S. ^ 
cutta Municipal Act, nor on the present va 
of the building or of the land as in cl. (°> 
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° £ (loTvanous attempts had been made in the 
past for offering a satisfactory interpretation 
of the last portion of cl. (b) of S. 127. I shall 
not refer at this stage to the decisions which 
cover assessment under cl. (a) of S. 127. bui 
the observations made in some of these cases 
will have to be considered later. 

(20) In — "Corporation of Calcutta v. Jar- 
dine Skinner & Co.’, AIR 1937 Cal 14 (G), a 
case where assessment had been made untier 
* cl. (b) of S. 127, an attempt was made to im¬ 
port the rental test or the structures method, 
as it has been called by some, into this clause. 
It was argued that it was not possible to deter¬ 
mine the present value of the "la..d valued 
with the buildings as part of the same pre¬ 
mises” except by fixing the total annual vent 
which may be payable for the entire premises, 
including the land and building and deducting 
therefrom the present value of the building 
less depreciation. It was pointed out that the 
total value of the premises as a whole can be 
determined with some reasonable precision 
only if one takes the rental value thereof. This 
was, however, rejected by a Division Bench of 
this Court, and in our view rightly, 

(21) This view was followed in AIR 1940 
Cal 47 (D). 

(22) Clause (b) of S. 127, Calcutta Munici¬ 
pal Act deals with residential buildings not 
meant to be let out. Under this provision the 
yearly rent which a hypothetical tenant would 
pay for the premises is not definitely made the 
basis for determining the annual value. There 
is no indication in cl. (b) that the owner in 
occupation is to be considered as a tenant as is 
considered in England for the purpose of as¬ 
certaining what the rental value is to be. No 
doubt in England the methods employed vary 
according to the nature of the property con¬ 
cerned. but whatever may be the difference 
with regard to the details in each particular 
case, the annual rental value of the land or of 
the premises has to be determined in some 
form or other. 

As stated already, it is the beneficial occu- 
pation of the premises which determines the 
letting value in England. The S‘ate Legislature 
had definitely adopted a distinctly different 
method in cl (b) of S. 127 of the Calcutta 
Municipal Act. In Calcutta bare ownership 
would sustain a liability to rates, whereas in 
England the owner of a house cannot be com¬ 
pelled to pay rates if such an owner allows the 
property to he barren and unoccupied We 
have no doubt that the opinion expressed in 
the two cases mentioned above is the only view 

M.m£ Li°A f f r - as cl - (b \ of S - 127 - Calcutta 
Municipal Act is concerned. 

<P> ^ at is bein &.attempted in the present 
case by the assessee is that he wants the pre¬ 
in ,and valued with the build- 

“ Pa. 1 * of ‘he same premises’ to be ascer- 
^ith reference to the nature of the use 

wnS ,C f h he , Pr ° per £ 1S Dut b y ‘he owner. He 
SffiS hi l ly - ° n th .t e * tent of the income 
be den Y es or the benefit which accrues 
in his favour from the business or from the 

untenS ™ 6 pr °P er ‘y. This is ’prima facie’ 
' T , he nature ,°f th e user of the pro- 

f , or the purpose of 
determining whether cl. (a) or cl fbl of <4 

127, CaJcutta Munic ipal Act will be attracted! 
If H*, e P™P er ty is used by the owner, cl (b) is 
applicable. If it is or is meant to be let out cl 


(a) will be attracted. There ends the relevancy 
or importance of the nature of the user or the 
property in question. 

(24) The annual value thereof under cl. <1:> 
is then to be ascertained without any further 
reference to the nature of the user ot the pro¬ 
perly. What this clause requires is that the 
present value of the land is to be determine -1 
not as a bare piece of land. It is to be taken 
in its present disposition. It is the nature ot 
tiic building or of any other structure which 
may be thereon which may either increase or 
decrease the value of a bare plot of land of a 
similar nature. How this is to be determined 
is a matter for the expert valuer to do. When 
such materials are placed before the Court it 
is ultimately the latter which decides as to 
what the proper value of the building in sucii 
context is to be. Mr. Parks who has bec-n exa¬ 
mined as an expert by the assessee in the pre¬ 
sent case has given his opinion in a book pub¬ 
lished by him, "The Principles and Praciice of 
Valuations” at pages 296-297. While dealing 
with cl. (b) of S. 127, Calcutta Municipal Acc 
he remarks : 

"The point to remember in this case is that 
the land value is the value of the land en¬ 
cumbered with a building and not clear site 
value. It may be that the value will be 
higher if the land is well and fully develop¬ 
ed by a building which is in turn well let; 
whilst on the other hand, if the land is en¬ 
cumbered by buildings which do r.ot fully 
develop the land and can never do so with¬ 
out completely demolishing and rebuilding, 
then the land may have a slightly lower 
value than clear site value.” 

(25) It will be noticed that according to this 
expert the difference between the clear site 
value and the value of the land valued with 
the building is not a very material difference. 
What that slight difference will be must de¬ 
pend on the circumstances of each case. 

(26) We may now refer to two other deci¬ 
sions on which great reliance was placed on 
behalf of the appellant. It is contended that in 
these Bench decisions it had been clearly laid 
down that the test of beneficial user is to be 
introduced under both els. (a) and (b) of S 
127, Calcutta Municipal Act. 

♦ ( k 7 ^ sTr. ,( 7^5 0 ^ at , ion of Calcutta v. Ashu- 

tosh De, AIR 1927 Cal 659 (H). the Court was 
called upon to consider a case admittedly un- 
t of S. 127, Calcutta Municipal Act. 
Mukerji J. (at page 865 of the report) after 
referring to the phrase “reasonably be expect- 
ed t° let appearing in cl. (a) of S. 127, Cal¬ 
cutta Municipal Act compares the same with 
the same phrase appearing in the Parochial 
Assessments Act (6 and 7 Will, IV. Cap. 06). 

rc Ce ? ds to . ref f^ to the interpretation put 
th ' s ctawe by the English Courts, and re- 

Wpcfprn no i The 9, ueen v - London and North- 
!!? "t^ 'J? 3 ' Company’, (1874) 9 QB 134 (I) 
and — The Queen v. The School Board for 
London’, (1886) 17 QBD 738 (J). 

ctinn?! Se , cases U had bee " held that the 
standard value upon which the rates have to 
be caleuteted is the va i ue of the proper t v to 

the owner which is to be measured, whether 

a tenant Ple hv SkL propert J' himself or lets it to 
wnniH Ki by Si? amount of rent per annum it 
would be worth to a hypothetical tenant Rov 

J. at page 868 of the report also refers to the 
provisions in cl. (a) of S. 127, Calcutta Munf 

whlriAh* and i , ndic ? tes that ‘he rent from 
which the annual value is to be determined E 
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the rent payable by a hypothetical tenant and 
a hypothetical rent. The ground of a man’s lia- 
bility is that he is in beneficial occupation. 

This reference to beneficial occupation is 
clearly on the footing that the premises were 
one governed by cl. (a) of S. 127, Calcutta 
Municipal Act. The Court was not called 
upon to consider and did not apply its mind 
at any stage i n the two judgments to the im¬ 
plications contained in or the requirements 
under cl. (b) of S. 127. The observations made 
by the learned Judges are clearly referable 
to the English decisions wherein the method 
for determining the annual value is analogous 
to, if not practically the same as in cl. (a) of 
S. 127. This case, therefore, is of no assis¬ 
tance to the appellant. It may be noted in 
passing that the point on which the learned 
Judges differed was one relating to the effect 
of S. 126, Calcutta Rent Act of 1020, and the 
judgment of the Letters Patent Bench deals 
with this point only and specifically leaves 
open the observations of the Court with re¬ 
gard to the point previously mentioned. 

(281 —'B. N. Rlv. Co. Ltd. v. Corporation of 
Calcutta’, AIR 1942 Cal 455 (K), and — -Royal 
Calcutta Turf Club v. Corporation of Calcutta . 
AIR 1943 Cal 166(L) were both cases under 
cl (a) of S. 127, Calcutta Municipal Act. and 
r.o assistance can be obtained from the deci¬ 
sions in these two cases. 

(29) —'Dominion of India v. Corporation 
of Calcutta’, AIR 1950 Cal 121 (M), was also 
a case where assessment had been made under 
cl. (a) of S. 127, and the Court found that 
the assessment could not be sustained because 
of the circumstances of that case. 

(30) In this view, we hold that the method 
of assessment to be followed under cl. (b) of 
S 127, Calcutta Municipal Act does r.ot justify 

.the importation of rental value of relevant 
Uvidence relating to the nature of the user of 
i ‘he building by the owner. The Court has to 
proceed to determine the estimated present 
value of the land valued with the building 
as part of the same premises and add it to 
the present value of the structures less depre¬ 
ciation. . . 

(31) Let us now see whether in the present 
case the assessment made satisfies the condi¬ 
tions above mentioned. The notice which had 
been issued on the assessee was on the basis 
'hat there has been an increase in the land 
value in the locality. As held by us some evi¬ 
dence would be necessary to justify an. in¬ 
creased assessment on that basis. Evidence 
was led for the purpose of showing that there 
has been since the last general revaluation a 
general rise of land value near about the loca- 

!it 'n2) Premises No. 72. Lower Circular Road 
was sold for Rs. 12000/- in 1946. In 1948 the 
ame property was sold for Rs. 25000/-. Pre¬ 
mises No 61. Lower Circular Road which 
fetched Rs. 15000/- in 1944 was sold in March, 
: 048 for Rs. 55000/-. Premises No 82, Lower 
Circular Road was valued at Rs. 5,o00/- per 
rotta during the present general revaluation 
as against Rs. 5000/- at the previous stage. 
For K part of the case it is not necessary 
to discuss the nature of the properties; that 
there has been a general increase in the land 
value in the locality is substantially proved by 
these instances. On behalf of the assessee no 
attempt was made to prove to the contrary. 
It must, therefore, be held that there was an 
increase in the land value since the last ger.e- 


, 




ral revaluation. But, the question is to what 
extent is that increase to reflect on the annual 
value to be fixed for the premises in question. 

(33) As we have already held, for fixing the 
present value of the land, the value of bare 
land is not to be the sole criterion which is 
to be the basis for the calculation. Modifica¬ 
tions are to be introduced dependent upon the 
character of the buildings and the nature of 
the structures. The Assessor to the Corpora¬ 
tion states that he had valued the land with 
the buildings, but when he was asked to give 
the details, he pointed out how he had valued 
the large plot, dividing the same into two 
diilerent belts & how the price for each one of 
those belts had been fixed. The average price 
after taking the value of each belt comes up 
to Rs. 5400/-. He then continues to state that 
after allowing deduction for the largeness of 
area, the price was fixed at Rs. 5400/- per 
cotta. The cross-examination was directed to 
the valuation as fixed by the assessor of the di¬ 
fferent belts, but on this point it is not for 
the Corporation to justify how the rates were 
fixed with reference to the belts or for the 
land taken as a whole. 

(34) The expert examined on behalf of the 
assessee. Mr. Parks, has now, however, given 
any indication as to the basis of the rate per 
cotta, as proposed by him. He has also divid¬ 
ed the lands into difTerent belts. During the 
examination-in-chief, no reference was made to 
anv particular contiguous plot on the basis of 
which the rates have been suggested by him. 
Further, it is to be pointed out that although 
he suggests Rs. 1787/- or Rs. 1800/- is round 
sum as the value per cotta on the average, 
the assessee himself in his memorandum filed 
before the Court of Small Causes as also be¬ 
fore this Court agrees to a maximum rate of u 
Rs. 2500/- per cotta. It must be held that the 
assessee has not been able to discharge the 
onus which lies upon him to show that the 
rate fixed by the Executive Officer was not a 

proper one. , 

(35) Criticism was directed to that part of 
the evidence of the assessor to the Corpora¬ 
tion where he referred to a deduction owing 
to the largeness only for fixing the value at 
Rs. 4500/- per cotta. This criticism is to 
some extent justified as the assessor did not 
indicate in his deposition as to whether he 
had. in reducing the amount from Rs 5400/- 
to Rs. 4500/- per cotta, remembered that the 
land was to be valued not at bare land but 
as land with the buildings. Mr. Banerjee on 
behalf of the Corporation points out that just 
above this statement the assessor had stated 
that he had valued the land with the build¬ 


ing. 


This point, however need not be laboured 
much as after giving a hearing on the objec¬ 
tion raised by the assessee, the So^ 1 
reduced the rate per cotta from Rs. 4500/-v> 
Rs. 3200/- per cotta. Mr. Parks himself stated { 
that owing to the disposition of the building 
the difference between the market rate or 
vacant plot and the present value of the land 
valued with the building was only a slignj 
one. As a substantial reduction was allowed 
by the Special Officer, we do not feel justified 
in reducing the rate fixed by him. 

(36) All the grounds urged in this appea 
fail, and this appeal is dismissed with cosis. 

(37) LAHIRI, J.: I agree. , 

E 'V.R.R Appeal dismissed. 
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CHAKRAVARTTI C. J., DAS, BANERJEE. 

DAS GUPTA AND S. R. DAS GUPTA JJ. 

Chairman, Budge Budge Municipality, Ap¬ 
pellant v. Mongru Mia and others, Respon¬ 
dents. 

A. F. O. O. No. 77 of 1951, D/- 10-9-1952. 

' y*«(a) Constitution of India, Art. 22C — Ap¬ 

peal — (Letters Patent (Cal.), cl. 15). 

Per Chakravartti C. J., Das, Banerjee 
and Das Gupta U. (S. R. Das Gupta J. 
contra) : A judgment of a single Judge' on 
an application under Art. 226, whether in 
a matter arising within the original juris¬ 
diction or in a matter arising outside, is a 
judgment pursuant to S. 108, Government 
of India Act, 1915 and therefore is appeal- 
able under cl. 15 of the Letters Patent. 
There is nothing in Art. 226 to exclude 
such an appeal if the rules of the High 
Court and the Letters Patent provide for 
it. AIR 1952 Mad 300, Rel. on; AIR 1951 
Bom 25 (FB), Dist. and A. A. O. No. 26 of 
1952 (Cal), Approved. 

(Paras 5, 26, 65, 70 and 77) 
Anno: C.P.C., L.P. (Cal), Cl. 15 N. 4. 

t(b) Letters Patent (Cal), Cl. 15 — Scope. 

It is unarguable that nothing but judg¬ 
ments given in exercise of the jurisdictions 
specifically conferred by and mentioned in 
the Letters Patent is contemplated by Cl. 

15. In actual fact, judgments given in 
exercise of several jurisdictions not ex¬ 
pressly mentioned in the Letters Patent 
have been held to be appealable. 

(Psra 12) 

Anno: C.P.C., L.P. (Cal), Cl. 15 N. 4. 

<0 Letters Patent (Cal.), Cl. 15 — Scope. 

It is not correct to say that in order to 
come under Cl. 15, a judgment must be 
one given in exercise of a jurisdiction 
existing at the date of the Government 

?ilfi ndl # a *u ct A 0f 19 J 5 ’ or at the most > at ‘he 
1 1 of the Act of 1935. (Para 13) 

Anno: C.P.C., L.P. (Cal), Cl. 15 N. 4 

^ atCnt (Cal >- Pi 15 - “Purs... 
^*^ 10 ?’.P overn,ncnt of Act 1915" 
— (Interpretation Act (1889), S. 38(1) ) — 
(General Clauses Act (1897), S. 8). ' 

By virtue, first, 0 f S. 38(1) of the Inter¬ 
pretation Act, 1889, which applied to the 
Government o( India Act o! 1935 and thm 
?nniL 8 ♦ !u e £ eneral Clauses Act which 

to S 108°of h th 0 CO r StitUti0n ’ the ref erence 
in Cl is Government of India Act 

in Li. 15 must now be construed as a rp- 

ference to Art. 225 of the Constitution. 

— ( sioS nstitution of India ’ Arls - 325 

of A thn Cl f 32 r de {fees the whole jurisdiction 

1959 Cal/aS & 56 7 Und <* 
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provisions of the Constitution or by laws 
of the appropriate Legislature provided 
that by such laws the jurisdiction may also 
be curtailed. It is not correct to read the 
Article as solely concerned with the pre¬ 
servation of the existing powers and the 
provision introduced by the words “sub¬ 
ject to*’ as merely providing that the High 
Courts shall have their existing jurisdic¬ 
tion only so far as it is not being curtail¬ 
ed by the Constitution or may not be cur¬ 
tailed in future by laws of the appro¬ 
priate Legislature. Hence the jurisdiction 
conferred by Art. 226 is a jurisdiction 
within Art. 225 and therefore, in so far as 
jurisdiction is concerned, a judgment 
given in exercise of the jurisdiction con¬ 
ferred by Art. 226 is a judgment pursuant 
to Art. 225. (Para 19) 

The nature and limits of the power 
given by Art. 225 to make rules for the 
regulation and distribution of the busi¬ 
ness of the Court must be sought in S. 
108 of the Government of India Act, 1915. 

(Para 20) 

Since the power conferred by S. 108 is 
power to frame rules for the exercise of 
all jurisdictions, whether existing at the 
date of the Act of 1915 or subsequently 
vested, and that power has been preserved 
by Art. 225 of the Constitution, a judg¬ 
ment of a single Judge, in exercise of the 
jurisdiction conferred by Art. 226, is, even 
in respect of the rule assigning such juris- 
dicUon to him, a judgment pursuant to S. 
108 or Art. 225. (Para 24) 

Section 108(2) is the only provision 
which empowers the Chief Justice to 
Determine what Judge shall sit singly and 
what Judges shall constitute the Division 
Courts. That part of the section also is 

?no V V nC0rp0rated in Art - 225 - Outside S. 
108(2j. (now Art. 225), there never was 
and there is not now any other provision 
which gives power to the Chief Justice to 
nominate from time to time particular 

wk SCS f ,°u r partlcuIar Courts or Benches. 
When therefore a particular Judge 
sits in a particular Court, he does 
so under a determination by the 
Chief Justice, whatever jurisdiction he 
may exercise and since such determina¬ 
tion can only be made under S. 108(2), 
now Art. 225, he sits and exercises juris¬ 
diction. pursuant to S. 108. (Para 25) 

(f) High Court Rules and Orders — Calcutta 
High Court Appellate Side Rules, Chap II, 

9 r under which a single Judge 
rwm a P pllc ? tlons under Art. 226 of the 
or°i^n t i Ut -° n - ?• n ? atters arisihg outside the 

SWpyS! under”! 

Mven oy Li. 37 of the Letters Patent to 
£ rules - for re 8 ula ting the procedure 
e f r J c, l e of original civil 
S-n and has nothing to do with the 
power To make rules for the exercise of 

SefsSl a 52 , appell ? te iuriS™ by 

wSS ifaS^SSS 0T £ y Division Courts 

with S in It ^-matter of Cl. 36, read 
Act, 1915 108 f the Government of India 
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(g) Constitution of India, Art. 226 — Scope 
All that Art. 226 does is to empower the 

High Courts to give relief in a new form 
and in accordance with a more direct pro¬ 
cedure or, in other words, it puts the High 
Courts in possession of a new remedy for 
grievances which previously had to be re¬ 
dressed in other ways. In exercising juris¬ 
diction under Art. 226, the High Courts 
do not act as special tribunals. They still 
function as ordinary Courts and it is only 
the procedure in respect of matters lying 
within their ordinary jurisdiction and the 
form of relief that may be given which are 
changed. (Paras 28, 60) 

(h) Constitution of India, Art. 226 — Scope. 
The jurisdiction exercised by the High 

Courts under Art. 226 is neither revisional 
as contemplated by S. 115, Civil P.C. nor 
does it appertain to the general power of 
superintendence conferred by S. 107, Gov¬ 
ernment of India Act, now Art. 227. It is 
however not original, in the case of the 
Presidency High Courts in the limited and 
technical sense of the ordinary, original, 
civil jurisdiction of the Letters Patent 
which carries certain territorial limits, but 
it is original as distinguished from appel¬ 
late. AIR 1947 PC 90 and AIR 1930 Mad 
896, Ref. (Para 29) 

(i) Limitation Act (1908), Art. 151 — Ap¬ 
plicability — (Constitution of India, Art. 226) 
— (Letters Patent (Cal), Cl. 15). 

Article 151 is applicable to an appeal 
against the judgment or order of a single 
Judge passed in exercise of his jurisdic¬ 
tion under Art. 226, Constitution of India. 
AIR 1941 Lah 257 (FB), Rel. on. (Para 38) 
Anno: Limitation Act, Art. 151 N. 2. 

(j) Limitation Act (1908), S. 5 — Sufficient 
cause. 

Confusion prevailing in the matter and 
mistaken practice was held to be a suffi¬ 
cient cause for condoning delay in filing 
appeal against judgment of single Judge 
passed under Art. 226 of the Constitution. 

(Para 39) 

(k) Constitution of India, Art. 226 — Alter¬ 
native remedy. 

The existence of alternative remedy is 
not an absolute bar against an applica¬ 
tion for writ or order under Art. 226 

(Para 46) 

(l) Municipalities — Bengal Municipal Act 
(15 of 1932), Ss. 370, 408 and 418 — Refusal 
to issue licenses. Per Chakravartti C. J. <Das, 
Banerjee and Das Gupta JJ., concurring, S. R. 
Das Gupta J. dissenting). 

Section 370(2) applies only to licenses 
under S. 370(1). It is no doubt true that 
a license under S. 370(1) cannot be with¬ 
held on grounds foreign to S. 370(2) and 
on extraneous considerations. (1898) 1 QB 
802, Ref. But a municipal resolution 
which decides not to issue licenses under 
Ss. 408 and 418, cannot be held to be bad 
because grounds mentioned in S. 370(2) 
do not exist. (Paras 47, 49) 

(m) Municipalities — Bengal Municipal Act 
(15 of 1932). Ss. 402, 403 — Discretion to main¬ 
tain slaughter-house — Interference — (Con¬ 
stitution of India, Art. 226). 

Under Ss. 402 and 403, Bengal Munici¬ 
pal Act, it is discretionary with the Com¬ 
missioners to maintain a slaughter-house 


and no one has a right to insist that they 
must maintain a slaughter-house in order 
to supply him with meat for the purpose 
of his trade. No writ or direction will issue 
lor the enforcement of a statutory right 
unless it appears that the statute in ques¬ 
tion imposes a duty on, and does not 
merely vest a discretion in the respon¬ 
dent Hence, where a municipality decides 
to dose down its slaughter-house, no writ 

/VnL^ e i 6 ™ nted t0 cancel Ihe resolution. 
(1920) 1 KB 155, Applied. (Para 50) 

Atul Chandra Gupta, Noni Coomar Chakra- 
vartti and Benode Behari Haidar, for Appel- 

,. nl: . G / p - Kar and Nirmal Chandra Chau- 
dhuri, «for Respondents. 
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CHAKRA VARTTI C. J.: This is an appeal 

under Cl. 15 of the Letters Patent against a 
judgment and order of Bose J. by which the 
learned Judge held a certain resolution adopted 
by the Commissioners of the Budge Budge Muni¬ 
cipality and a notice served on the respondents in 
pursuance of that resolution to be both invalid 
and directed their cancellation under Art. 226(1 > 
of the Constitution of India. The learned Judge 
also directed the Commissioners to determine 
according to law the applications made by the 
respondents for renewal of their licenses. Against 
that decision the Commissioners have, by their 
Chairman, appealed. 

(2) The appeal came up for hearing in the 
first instance before a Division Bench constituted 
of S. R. Das Gupta J. and myself when two 
questions of general importance were raised on 
behalf of the respondents. The Budge Budge 
Municipality exercises jurisdiction in an area 
which lies outside the ordinary original civil 
jurisdiction of this Court. It was contended that 
no appeal lay from a decision of a single Judge, . 
given on an application under Art. 226 of the 
Constitution, at any rate in a matter coming from 
outside the original jurisdiction. It was contended 
in the second place that the present appeal was 
barred by limitation. The judgment of Bose J. 
was delivered on 16-3-1951, but the appeal was 


L 
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not filed till 5th June following. It was contended 
that the period of limitation was 20 days from 
the date of the order under Art. 151 of the 
Limitation Act and therefore the appeal was 
time-barred. 

(3) As these questions might arise in any 
appeal against an order made under Art. 226 
and a large number of such appeals were pend¬ 
ing, the Division Bench thought that they ought 
to be decided finally by a larger Bench. There¬ 
after I constituted the present Special Bench 
and directed all appeals from orders made under 
Art. 226, which were ready for hearing, to be 
placed before it so that all parties might make 
their submissions on the two preliminary points. 
The appeals placed before us included both 
appeals arising out of matters which had taken 
place within the ordinary original civil jurisdiction 
of the Court and appeals arising out of matters 
which had taken place outside. We had thus the 
advantage of hearing the questions argued from 
all possible points of view and in their relation 
to all possible sets of circumstances, except that 
we had no case involving a purely criminal 
matter. 

(4) It will be convenient to deal first with the 
two general questions before entering upon the 
special facts of the present case. 

(5) The first question is whether an appeal 
lies to the High Court itself from a judgment 
of a single Judge of the Court, given under 
Art. 226 of the Constitution. The Constitution 
provides for no appeal within the High Court 
but merely empowers the High Court to issue 
directions, orders or writs, including writs of 
ceitain specified kinds, for the enforcement of 
the fundamental rights or for any other purpose 
It was accordingly contended that when a single 
Judge dealt with an application under Art. 226, 

. d ®® lt . wi . t . h lfc . *s the High Court and after he 

thP ther e was no warrant for 

the High Court itself dealing further with it 

by TL &a appe , al 1116 SSwTSveS 

was argucd - was given to the 
High Court and as soon as a Judge of the Hieh 

Sued fS?? WaS exh ^ted, whether he 
issued a writ or order or refused to do so. 

ttVtaiUnSS h? aCCept tl ? at contention as sound, 
f: o he ?? wer glven hy Art - 226 is given 

I*® ?Court, but in the absence of anv 

tRw r S°A in the Constitution ^™S S 
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it through a Judge sitting singly and then 
examining the correctness of such exercise 
through an Appellate Bench, Is a question of the 
manner of exercising the power within the 
Court and not a question of the power itself. 
When, in the second case, an appeal is entertain-i 
ea, the High Court is only continuing ana com¬ 
pleting the exercise of the power and not exercis-i 
ing it a second time. 

The case of *In re. Prahlad Krishna’ AIR 1951 
Bom 25 (F. B.) (A), on which the respondents 
relied, was a case of the latter kind where the 
right sought to be asserted was a right to make 
successive applications for a writ of ‘habeas 
corpus* to different Judges of the same High 
Court and it was that right which was negatived. 
The case is authority only for the proposition 
that the several Judges of a High Court are not 
each a separate High Court for the purposes of 
Art. 226, exercising equal, independent and co¬ 
ordinate jurisdictions, but it does not hold that 
a judgment under Art. 226 is exceptional in respect 
that no appeal lies from it, although under the 
Letters Patent, an appeal would lie from judg¬ 
ments given in similar circumstances. I am 
accordingly of opinion that there is nothing in 
Art. 226 to exclude an appeal within the High 
Court from a judgment given under the Article 
by a single Judge. I find that the same conclusion 
was reached by the Madras High Court in the 
case of — 'M. Ramayya v. State of Madras*, 
AIR 1952 Mad 300 (B) though on different 
grounds. 

(6) Passing now to the rules of the Court, the 
right to appeal from a decision of a single Judge 
is given by Cl. 15 of the Letters Patent which 
provides that subject to certain exceptions, an 
appeal shall lie to the High Court 

"from the Judgment . or one of 

the Judges of the said High Court. 

pursuant to S. 108 of the Government of India 
Act.” 

The Government of India Act referred to is the 
Act of 1915, as amended by the Acts of 1916 & 1919. 
Although that Act was replaced by the Act of 
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above section and not a judgment under Cl 
15. It was said that Cl. 15 only contemplated 
judgments given in exercise of such jurisdictions 
as were expressly mentioned in the Letters 
Patent itself and S. 108 also was limited to the 
distribution of business in respect of those juris¬ 
dictions. Exercise of any new jurisdiction 
conferred on the Court, such as the jurisdiction 
under Art. 226, was not within the contempla¬ 
tion of S. 108 and accordingly a judgment, 
given in exercise of such jurisdiction, was not 
a judgment within the meaning of Cl. 15. In 
any event, it was further contended, S. 108 of 
the Government of India Act was limited to 
jurisdictions existing at the date of the Act ana 
any jurisdiction subsequently conferred on the 
Court, was outside its ambit. The argument was 
completed by saying that the rule under which 
a single Judge exercised jurisdiction under Art. 
226 had not been made under S. 103 of the 
Government of India Act, but under S. 129, C. P. 
C., at any rate so far as he exercised such 
jurisdiction the limits of the original jurisdiction 
of this Court, 

<9» The argument that the jurisdiction under 
Art. 226 was a nev/ jurisdiction was 
developed by saying that it was not 
only a new but also a special jurisdiction, in 
exercising which the High Court acted as a special 
Court. Accordingly, neither Cl. 15, nor S. 103 or 
the Government of India Act would apply to 
judgments given in exercise of such jurisdiction 
and no appeal could lie from them, as no right 
of appeal had been specifically given. 

(10) A last argument was based on two of the 
exceptions contained in Cl. 15, viz., "an order 
made in the exercise of revisional jurisdiction*' 
and "an order passed in the exercise of the 
power of superintendence under the provisions 
of S. 107 of the Government of India Act." It 
was contended that at least when issuing writs 
or orders under Art. 223 outside the original 
jurisdiction, the Court exercised not original 
jurisdiction, but re/istonal jurisdiction or the 
power of superintendence and therefore in such 
cases the judgment was not appealable. 

( 11 ) I shall take these contentions in the 
order I have stated them. As regards the first 
of the contentions, it might seem strange that 
whether an appeal lay or not would depend upon 
the rule under which the work was assigned to 
the Judge. A right of appeal, however, does not 
exist in the nature of things, but is a creature 
of enactment and therefore if a right under Cl. 
15 of the Letters Patent is to be made out in the 
present case, the judgment in respect of which 
the right is claimed mast be shown to be 
"pursuant to S. 108 of the Government of India 
Act," as contended by the respondents. 

(12) The contention that Cl. 15 only contem¬ 
plates judgments given in exe'rcise of one or 
other of the jurisdictions specifically mentioned 
in the Letters Patent is plainly unsustainble. As 
long ago as in 1867, it was said by a Full Bench 
of seven Judges in the case of — 'Ranee Shurno 
Movee v. Luchmeeput Doogur’, 7 WR 52(2) (FB) 
(C)’ that it would not be proper 

“to take awav a right of appeal given by the 
words of S. 15, if read in their ordinary and 
natural sense, by giving them a narrow and res¬ 
trictive construction". 

But the matter does not rest merely on general 
observations of high authority or considerations 
of a general character. Before the amendment 
of 1923, Cl. 15, so far as is material, provided that 
an appeal would lie to the High Court “from the 
Judgment . of one Judge of the said High 
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Coilrt .pursuant to S. 13 of the said recited 

Tne "said recited Act" was the High 
Gouris Act or 1361, or as it is generally called the 
Charter and S. 13 of that Act provided that 
the High Court might, by its own rules, proviae 
lor the exercise by one or more Judges or by Divi¬ 
sion Courts, of the original & Appellate Jurisdic¬ 
tion vested :n the Court. Tne jurisdiction speci- 
fically mentioned in the Letters Patent were the 
same as now and did not include revisional juris¬ 
diction over Courts subordinate to the High Court. 
Vet it was held in — 'Shew Prosad v. Ram Chun- 
c;rr • I- 1914 Cal. 363 (2) (D) by Jenkins, 
C. J. and Woodroffe J. that an order made by a 
single Judge under S. 115, C.P.C., interfering with 
a judgment of the Presidency Small Cause Court, 
was appealable under Cl. 15 of the Letters Patent. • 
A judgment given in exercise of a jurisdiction not 
expressly mentioned in the Letters Patent was 
thus held to be a judgment, pursuant to S. 13 
of Mie Charter Act. i. e.. pursuant to the rules 
made for the exercise of the original and appellate 
jurisdiction of the Court and therefore to be ap¬ 
pealable under Cl. 15. 


The same view was taken in other cases in Cal¬ 
cutta and in Madras, but a contrary* view was 
taken in Bombay. But the former view as to the 
effect of Cl. 15, as it then stood, was accepted as 
correct and judgments given in exercise of the 
revisional jurisdiction were specifically excluded 
from Cl. 15 by an amendment of the Letters Pa¬ 
tent in 1919. There could have been no need 
of such amendment if judgments given in exercise 
of jurisdictions not specifically mentioned in Cl. 15 
were already outside the ambit of the clause. Be¬ 
sides. if Cl. 15 was intended to be limited to judg¬ 
ments given in exercise of jurisdictions specified 
in the Letters Patent itself, there could be no rea¬ 
son to introduce a reference to S. 13 of the Char¬ 
ter Act in that clause and Cl. 36 and it would 
have been sufficient* and more appropriate to 
authorise the framing of rules by the latter clause 
itself for the exercise of the specified jurisdictions 
of the Court by single Judges or Division Courts. 
The effect of the reference to S. 13 of the Charter 
Act and to the exercise of the original and appel¬ 
late jurisdiction vested in the Court thereunder 
was to import jurisdictions other than those ex¬ 
pressly conferred by the Letters Patent, e. g., the 
jurisdiction of the Supreme Court vested by Ss. 9 
and 10. The latter jurisdiction, as is well known, 
has been preserved by a series of subsequent en¬ 
actments. 

In my opinion, it is unarguable that nothing but 
judgments given in exercise of the jurisdictions 
specifically conferred by and mentioned in the 
Letters Patent is contemplated by Cl. 15. In ac¬ 
tual fact, judgments given in exercise of several \ 
jurisdictions not expressly mentioned in the 
Letters Patent have been held to be appealable. 
One instance is a judgment in exercise of the juris¬ 
diction to punish for contempt of the Court — 
•Mohendra Lall v. Anundo Coomar', 25 Cal 236 
# E). 

(13) The second contention on behalf of the 
Respondents that in order to come under Cl. 15. 
a judgment must be one given in exercise of a 
Jurisdiction existing at the date of the Govern¬ 
ment of India Act of 1915, or at the most, at the 
date of the Act of 1935, appears to me to be equally 
untenable. It was contended that Cl. 15 express¬ 
ly required judgments contemplated by it to be pur¬ 
suant to S. 108 of the Act of 1915. and since the 
repeal of that Act did not aflect its existence, as 
incorporated in Cl. 15. — 'Secy, of State v. Hindu¬ 
stan Co-operative Insurance Society Ltd’, AIR 
1931 P. C. 149 (F), the condition that such judg- 
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respondents' line of reasoning would certainly 
lead to the result contended lor by them, but the 
difficulty that such construction would leave the 
High Court powerless to make any rules for the 
exercise oi jurisdiction subsequently vested, unless 
such power was specifically given by the law vest¬ 
ing the jurisdiction, would still remain. 

(15» Strong reliance was placed by the respon¬ 
dents on the decisions in — ‘Dhirendra Kumar 
v. A. LatitT, 45 Cal. W. N. 131 (G) and — ’Nur 
Mohammed v. S. M. Solaiman\ 49 Cal. W. N. 10 
(H>, and stronger reliance was placed on the deci¬ 
sion in — ‘India Electric Works Ltd. v. Registrar 
of Trade Marks’, A. I. R. 1917 Cal. 49 (I). In my 
view, properly regarded, the first two decisions 
only construed the Calcutta Municipal Act of 1923 
and held that the Act did not intend election dis¬ 
putes, which it directed to be tried by the High 
Court, to go beyond the Court of first instance 
and to be further agitated in appeal. It is true 
that one of the grounds given in the second case 
was that the Act did not add a new subject-matter 
to the ordinary, original jurisdiction of the Court 
but conferred a special jurisdiction and therefore 
a judgment given in exercise of such jurisdiction 
would not be a judgment, as contemplated by Cl. 
15. But that ground has reference not to the 
date of the jurisdiction but to its character and 
will have to be considered in connection with an¬ 
other contention of the respondents. Neither 
of the first two cases, in my opinion, touches the 
present question. 

In the third case, the learned Judges proceeded 
on the view that the rule under which the trial 
Judge had exercised jurisdiction in an appeal 
under the Trade Marks Act had in fact been 
made under a provision of that Act and not un¬ 
der the general provision contained in S. 108 of the 
Government of India Act of 1915 or S. 223 of the 
Act of 1935. On that view, it was not necessary 
for the learned Judges to consider what jurisdic¬ 
tions were contemplated by S. 108 of the one Act 
or S. 223 of the other or whether Cl. 15 was limit¬ 
ed to judgments given in exercise of jurisdictions 
existing at the commencement of the one or the 
other Act. The observations made by them on the 
meaning of “pursuant to S. 108 of the Govern¬ 
ment of India Act” were therefore onlv ‘obiter di¬ 
cta’. I am referring to that fact not for the pur¬ 
pose of suggesting that the well-considered opi¬ 
nion of the learned Judges may be disregarded, 
but only for the purpose of pointing out that if 
we find ourselves unable to accept that opinion 
as correct, it will not be necessary for us to make 
a reference to a Full Bench. 


men’-s must be pursuant to S. 108 of the Act of 
1915 was still a valid and operative condition. That 
contention appears to me to be fallacious, because 
although S. 108 of the Act of 1915 might be alive 
within Cls. 15 and 36 of the Letters Patent, -t was 
not alive outside and I cannot see how in 1951 or 
1952, the High Court could at all make rules under 
S. 108 or the Chief Justice could assign jurisdic¬ 
tions to single Judges or Division Courts under 
that section. Before coming within Cl. 15. a judg¬ 
ment must already have been given in pursuance 
, of rules made under S. 103. which means and in- 
volves that S. 108 must independently exist as a 
provision in force at the time in order that the 
High Court may frame rules under it or the Chief 
Justice may determine under it which Judge shall 
sit on which Bench. A further difficulty must 
also be reckoned with. If the reference to S. 108 
of the Government of India Act in Cl- 15 lsfobe 
taken literally and if the effect of that section, 
read with S. 106 (1>, be that, by S. 103 the High 
Court was empowered to make rules only with re¬ 
gard to jurisdictions vested in the Court at the 
commencement of the Act, as contended by the 
respondents, a judgment given in the exercise of 
any jurisdiction subsequently conferred would un¬ 
doubtedly not be a judgment within the meaning 
of Cl. 15 & no appeal would certainly lie from such 
a judgment. But that would not be the only result. 
Another result would be that if the subsequent 
law conferring such further jurisdiction did not 
itself empower the High Court to make rules for 
the exercise of the jurisdiction by one or more 
Judges or by Division Courts, the High Court 
would have no power to make any such rules at 
all and the whole Court would have to sit in order 
to exercise such jurisdiction. Clause 36 of the 
Letters Patent would offer no solution of the diffi- 
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With the greatest respect to their Lordships. I 
am unable to agree that they took a right view. 
It has been dissented from by the Bombay High 
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an Act of 1940 could not have been assigned to 
th> xml Judge by a rule framed under S. 223. 
Tne Bombay High Com did not agree that a 
jurisdiction conferred after the commencement of 
Uie Act of 1935 could not be a jurisdiction con¬ 
templated by S. 223, but it found it unnecessary 
to discuss that question, as Art. 225 had since 
come mio force in 1950 and since that Article 
preserved all jurisdictions of the High Court 
existing at the date of the Constitution, 
tiie jurisdiction under the Trade Marks Act, con¬ 
ferred in 1940, could well be regarded as a juris¬ 
diction vested by Art. 225. If so and if Art. 
22o was now to be read for S. 108 in cl. 15 by 
virtue of S. 8 of the General Clauses Act, which 
was identical with S. 38(1> of the Interpreta¬ 
tion Act, a judgment in an appeal under the 
Trade Marks Act would be a judgment pursuant 
to Art. 225 and therefore appealable under Cl 
15. 

<16> I am not sure if this reasoning of the Bom¬ 
bay High Court by itself solves the problem. The 
rules framed by the Calcutta and Bombay High 
Courts lor exercise of the jurisdiction under the 
Trade Marks Act were in fact framed at a time 
when Art. 225 was not in existence. In view of 
that fact, I am doubtful if, simply because Art. 
225 preserves the jurisdiction under the Trade 
Marks Act and absorbs it, as it were, into the 
jurisdictions warranted by the Constitution itself, 
as distinguished from any jurisdiction that may 
be conferred by particular legislative enactments 
or simply because Art. 225 is now to be read 
lor S. 108 in Cl. 15, it can be said that the rules 
framed under the Trade Marks Act are now to 
be treated as framed under Art. 225 and that 
therefore a judgment given by a Judge to whom 
jurisdiction under the Trade Marks Act was 
assigned by those rules is a judgment pursuant 
to Art. 225 and so a judgment withm the mean¬ 
ing of Cl. 15. The argument has always been 
that there is a distinction between the jurisdic¬ 
tions which the High Court may possess at any 
given point of time and the sources from which 
the rule-making power with regard to those juris¬ 
dictions is derived and while that argument may 
not be available in respect of anv rules for the 
exercise of jurisdiction under the Trade Marks 
Act, framed after the Constitution, in respect of 
rules framed before the Constitution, it is not 
disposed of by the mere enactment of Art. 225. 
But, in any event, the Bombay decision only 
covers jurisdictions existing upto the date of the 
Constitution. The present case concerns a juris- 
dic T ion conferred by the Constitution and its exer¬ 
cise, so far as matters outside the limits of the 
original jurisdiction of the Court are concerned, 
in accordance with rules framed after the Con¬ 
stitution had come into force. The question whe¬ 
ther a judgment given by a single Judae in exer¬ 
cise of the jurisdiction conferred bv Art. 226 is 
a judgment within the meaning of CL 15 of the 
Letters Patent is not directly covered by any 
decided case. 

(17) The only aspect of the question with which 
we are concerned at the present moment is whe¬ 
ther such a judgment is a judgment "pursuant 
to S. 108 of the Government of India Act", ac¬ 
cording to the present meaning of that phrase. 
But before entering upon a discussion of that 
question, it is necessary to remind ourselves how 
a single Judge comes to deal with applications 
under Art. 226. That Article confers a general 
power on the High Court to issue directions, 
orders or writs throughout the territories sub¬ 
ject to its jurisdiction. An application under 
the Article may therefore concern a matter aris- 


Moxgro Mia (SB) (Chabavartli C. J .) A. I. R. 

ing within the limits of the Court’s original juris- 
dxtion or it may concern a matter arising out¬ 
side. For applications of tne formet class, no 
new rules have been framed and the "are to be 
made in accordance with the provisions fo r rules 
nisi contained in Chapter XX of the Original 
Side Rules. For applications of the latter class 
a rule, being Rule 3 of Chapter II of the Appel¬ 
late Side Rules, has been framed and that rule 
directs such applications to be made before "the 
Judge of the Original Side taking interlocutory 
applications or such other Judge as the Chief 
Justice may appoint". Under what power the 
rule was framed, it has not been expressly stat- 
ed. 

(18) When a single Judge deals with an appli¬ 
cation under Art. 226 by reason of an assign¬ 
ment of business made under these rules, is the 
judgment passed by him a judgment "pursuant 
to S. 108 of the Government of India Act"’ By 
virtue, first, of S. 38(1) of the Interpretation Act, 
1889, which applied to the Government of India 
Act of 1935 and then of S. 8 of the General 
Clauses Act which applies to the Constitution, 
the reference to S. 108 of the Government oi 
India Act in cl. 15 must now r be construed as a 
reference to Art. 225 of the Constitution. What 
does "pursuant to Art 225" mean? Two require¬ 
ments are involved : the judgment must be one 
given in the exercise of a jurisdiction conferred 
or warranted by Art. 225 and it must be one 
given by a Judge, acting under a rule made or 
maintained under the authority of the Article. It 
is therefore necessary* to see what the provisions 
of Art. 225 in those two respects are. 

(19) Directly. Art. 225 deals only with the exist¬ 
ing High Courts in Part A States and its pro¬ 
visions fall into three parts. It preserves the 
jurisdiction which such High Courts had immedia¬ 
tely be'fore the commencement of the Consti¬ 
tution; preserves the power they had at that 
date "to make rules of Court and to regulate 
the sittings of the Court and of members there¬ 
of sitting alone or in Division Courts"; and it 
makes such prior jurisdiction and power "sub¬ 
ject to" the provisions of the Constitution and 
to the provisions of any law of the appropriate 
legislature. In my opinion, the words, "subject 
to" are not merely restrictive of the jurisdic¬ 
tion and rule-making power of the existing High 
Courts but connote enlargements o*f or additions 
to them as well. Certain enlargements of juris¬ 
diction have been made by the Constitution it¬ 
self in Arts. 226 and 227 and future enlargements 
of territorial jurisdiction are contemplated by 
Art, 230. Again, appropriate Legislatures may 
by law confer new jurisdictions or powers in 
future. 

Article 225. it appears to me. defines the whole 
■jurisdiction of the existing High Courts and its 
effect is to provide that such High Courts shall 
have all their existing jurisdictions, so far as they 
are not inconsistent with the provisions of the 
Constitution and such 'further jurisdictions as 
are being conferred by the Constitution itself 
or may be conferred in future either by Parlia¬ 
ment under the provisions of the Constitution 
or by laws of the appropriate Legislature, pro¬ 
vided that by such laws the jurisdiction may 
also be curtailed. I do not think it is correct 
to read the Article as solely concerned with the 
preservation of the existing powers and the pro¬ 
vision introduced by the words 'subject to’ as 
merely providing that the High Courts shall have 
their existing jurisdiction only so far as it is 
not being curtailed by the Constitution or may 
not be curtailed in future by laws o*f the appro- 
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priate Legislature. Such reading of the Article 
would lead to the result that with regard to new 
powers conferred on the High Courts by the 
Constitution itself or conferred subsequently by 
legislative enactments, there would be no provi¬ 
sion in the Constitution, vesting them jurisdic¬ 
tion in the High Courts. 

Assuming that the relevant provisions in the 
Constitution conferring new powers on the High 
Courts may themselves be regarded as conferring 
jurisdiction, the same cannot be said of future 
* legislative Acts and if the words ‘subject to’ are 
* only restrictive and only contemplate curtailment 
. of the jurisdiction, there would be no provision 
in the Constitution itself for jurisdictions con¬ 
ferred by subsequent laws of the appropriate 
Legislature. It is true that Art. 246, read with the 
Lists in Sch. 7, confers on the Legislatures the 
power to make laws regarding various matters 
and the appropriate Legislature may, in exer¬ 
cise of that power, confer new jurisdictions on 
the High Court. But Art. 246 is concerned with 
the powers of the Legislature and I do not think 
that provision regarding new jurisdictions o*f the 
High Court, derived from future legislative Acts, 
is to be sought for there. It cannot be correct 
to read the Constitution in such a way as to 
lead to the result that the provisions contained 
in it regarding the jurisdiction of the High 
Courts do not themselves comprise any provision 
for new and further jurisdictions that may be 
confeiTed by future legislative Acts, but i*f such 
provision is to be found anywhere in Chapter 
V of Part VI which deals with High Courts, it 
can be found only in opening words of Art. 225. 
It would thus seem to be inescapable that with 
regard at least to laws of the appropriate Legisla¬ 
ture, the words “subject to" in the opening clause 
of Art. 225 cover also enlargement of Jurisdiction by 
such laws. Obviously, the words cannot bear a 
different meaning with regard to “the provisions of 
this Constitution" and must have the effect of 
importing into Art. 225 the enlargements of juris- 
diction made by the Constitution itself. If so, the 
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far as it is given by a single Judge under the 

Art^le^hS^lmnlv 6 J ?H L 1L Cti0n 10 hlm? If the 

w vT d slmply that the High Courts 
wouid have power to make rules for reflating 

£s=S 

Courts". g aione or bi Division 

cKSK be T ,0r ' ‘J' 

the Constitution That l^o Mediately before 
of the Government of T 5 ; “ der s * 223 
amended by the £Sdk rXL Act , °* 1935 - M 
Order, 1947 what tth.H ? Wls J onal Constitution) 
the StffiStaK before 

before the establishment of £ n I T? ediat ?' y 
Power was, under s 2^ „/ *l he Dominion, the 
It originally stood, whaflt Act , of 1935 ' 33 
before the commencement !l? d .u ee f n ^mediately 
•dihtely before the mml? 41131 Act - Imme ' 
of 1935, the powerwSS® 4 , 01 ,0>e Act 
of the Government of ™E n) I id . ed for 111 s - 108 
is the section to which^ho ft of 1915 ' which 
prefers. The 2 ,*££*5 


given by Art. 225 to make rules for the 
tion and distribution of the business of the 
Court must therefore be sought in S. 108 of the 
Government of India Act. Although I have held 
that the jurisdiction contemplated by Art. 225 
is not limited to jurisdictions existing at the 
date of the Constitution and although Art. 225 
is now to be read for S. 108 in Cl. 15, still, 
since the power to make rules for the sittings 
of the Court and of the Judges is not given by 
Art. 225 directly and in general terms but is 
made to depend ultimately on S. 108 of the Act 
of 1915, it must be seen whether the power under 
that section covers power to make rules and 
determinations for the exercise of all the juris¬ 
dictions contemplated by Art. 225. 

(21) The terms of S. 108 of the • Act of 1915 
have already been quoted. Before proceeding to 
consider their effect, it will be useful to recall 
at this stage that in respect of matters arising 
within the original jurisdiction of the Court, a 
single Judge deals with applications under Art. 
226 under the ordinary rules of the Original 
Side and that it is only with respect to matters 
arising outside the original jurisdiction that ho 
deals with such applications under a rule newly 
made. There can be no doubt that the Original 
Side Rules were made or can be treated as having 
been made under Cl. 36 of the Letters Patent 
in pursuance, as the clause requires, of S. 108 
of the Government of India Act. In the case of 
a judgment on an application under Art. 220 
given by a single Judge as a Judge sitting on 
the Original Side, there would thus seem to bo 
no difficulty in holding that it is a judgment 
pursuant to S. 108 even as respects the rule 
under which the Judge was so sitting and dealing 
with the application. I am not forgetting the 
objection that S. 108 empowered the High Court 
to make rules only for the exercise of those 
jurisdictions which existed at the commencement 
of tile Act of 1915, but if, in fact, jurisdiction 
under Art. 226 was assigned to a single Judge 
and he exercised it under a rule framed in 
pursuance of S. 108, that is one of the old 
Original Side Rules, it seems to be immaterial 
for the present purpose whether he did so 
correctly or not or whether the jurisdiction was 
correctly so assigned. Since, however, the present 
case is not a case which was dealt with on the 
Original Side, the special argument that might 
be available in Original Side cases would be of 
no assistance to the appellants. The general 
question as to the true scope of S. 108 of the 
Government of India Act of 1915 with regard to 
the rule-making power of the High Court has 
therefore to be gone into. 

(22) The section consists of two sub-sections, 
the first corresponding to S. 13 of the Charter 
Act and the second corresponding to S. 14. Sub- 
s. (1) gives power to the High Court to make 

r . u * es i, f . or T th< ? exercise of “the Original and 
Appellate Jurisdiction vested i n the Court" by 
one or more Judges or by Division Courts. Sub- 

s. ( 2 ) makes it the duty of the Chief Justice 

what ? udge is to slt alone and 
J T udg ?f. . are t° constitute the Division 

SSSi? P 11 * be clear ttot a particular class 
of bus ness is to go to a single Judge Court or to 

Court^hnf ^ CI l? l lfi Un , der rules framed b y to® 
n Particular Judge is to sit in a 

SSed r thSp^ fc uu d e * ercise the Jurisdiction 
XSS? elt £ er slngly or l° intly with one 
Z ft* l\ nder a nomination to be made 

Art fn ^ e l W*- Secti °n 13 of the Charter 

-mllv rSmh C L5P« 0, J he Letters Patent prevl- 
ous y referred > contained only the first provision 
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but not the second. Section 108 of the Govern- 
mem of India Act contained both. The importance 
oi that distinction will appear later. 

(23) Tiie argument before, us and the deci¬ 
sion in -AIR 1947 Cal 49 (1/ on which the 
argument was mainly based, was confined to 
sub-s. (If of S. 108. Because Cl. 15 speaks of 
judgments ‘pursuant to S. 103\ because *S. 103(1) 
speaks of rules for the exercise of “the Original 
and Appellate Jurisdiction vested in the Court" 
and because S. 106(1) of the Act of 1915 declares 
the jurisdiction oi the High Courts to comprise 
all such jurisdictions as were vested in them bv 
Letters Patent and “all such jurisdiction, powers 
and authority as are vested in those Courts 
respectively at the commencement of this Act", 
it was said that any rule framed for the exercise 
of any jurisdiction not existing at the date oi 
the Act of 1915 would not be a rule authorised 
by S. 108 and accordingly a judgment, given by 
a single Judge in exercise of such a jurisdiction 
and under.the authority of such a rule, would 
not be a judgment pursuant to that section. I 
have already pointed out the absurd position 
which such construction of S. 103 and Cl. 15 would 
create. If I have referred to the matter again, 
it is for the purpose of indicating two more answers 
to the argument of the respondents. 

(24) In my opinion, it is a mistake to construe 
the Letters Patent in the manner of an ordinary 
legislative Act giving certain specified powers to 
the Court. The Letters Patent of a Court gives 
its constitution L powers in general & its object 
is to set up the structure of a judicial machine 
with functions defined in general terms which 
must be comprehensive & elastic enough to admit 
all specific powers L jurisdictions that may be 
conferred from time to time. Such also must 
be the nature of provision in a Constitution Act 
which sets up a Court of juai^ture and defines 
its jurisdictions and powers. Since the Letters 
Patent oi a Court and the provision in the 
Constitution Act creating it are the fundamental 
sources from which the Court derives its autho¬ 
rity to exist & to function, such provisions must 
in the very nature oi things be regarded as 
exhaustive and contain in them room for all 
the jurisdictions that the Court may ever legally 
exercise. It was for that reason that Sir Law¬ 
rence Jenkins C. J. said in AIR 1914 Cal 388 (2) 
(D) that S. 13 as also the scheme of the Charter 
Act and that of the Letters Patent showed 
that they recognised and spoke in terms of only 
one principal division of the jurisdiction of the 
High Court, viz., the Original and the Appellate, 
and what the learned Chief Justice obviously 
meant was that the specific mention of only 
those two jurisdictions did not mean that any 
jurisdiction which could not be regarded as 
included within those jurisdictions on a strict, 
technical view, was excluded. The two terms used 
were intended to cover, as between them, all 
jurisdictions. 

It appears to me that when S. 108(1) of the 
Government of India Act of 1915 spoke of “the 
Original and appellate jurisdiction vested in the 
Court", it meant such jurisdictions belonging to 
those categories, as might be vested from time 
to time or, to be more particular, such jurisdiction 
as might be found vested in the Court at any 
time when rules were framed. A provision in a 
Constitution Act empowering the High Court to 
make rules for the exercise of its jurisdiction by 
single Judges or Division Courts could not 
possibly have intended to leave out jurisdictions 
that might be vested after the date of the 


Act and the language it used must be construed 
as comprising all such jurisdictions. 

Similarly, when Ci. 15 ol the Letters Patent 
speaxs oi "the judgment of one Judge of the 
said High Court or one Judge of any Division 

Sdia" l th°t 108 ° f lhe Governme nt of 

india Act , all that it, in my view, means is that 

such Judge must function as a single Judge or 
as a member of a Division Court under a rule 
framed by the Court and not otherwise. Th* 
reference to S. 108. it appears to me, is onlv a 
rcxcrence to the general provision under which 
rules oi the Court are framed and is not intended 
to kmit the judgment to judgments given bv a 
Judge, acting under a rule properly framed 
under S. 108. Even if such be the intention, the 
position would not be different, because the 
power conferred by S. 108 is power to frame 
rules for the exercise of all jurisdictions, whether 
existing at the date of the Act of 1915 or subse¬ 
quently vested. If that be so and if that power 
has been preserved by Art. 225 of the Constitu- 
tion. a judgment of a single Judge, in exercise 
ol tne jurisdiction conferred by Art. 226, is, even 
m respect of the rule assigning such jurisdiction 
to him, a judgment pursuant to S. 108 or Art. 

(25) The other answer to the argument of the 
respondents is that S. 108(2) is the onlv provision 
which empowers the Chief Justice to'determine 
what Judge shall sit singly and what Judges 
snail constitute the Division Courts. That part 
of the section also is now incorporated in Art. 225. 
Outside S. 103(2), now Art. 225, there never was 
and there is not now any other provision which 
gives power to the Chief Justice to nominate 
from time to time particular Judges for particular 
Courts or Benches. It is inconceivable that anv 
Legislative Act should purport to give such 1 
power to the Chief Justice in respect of any new 
jurisdiction that it may confer and no Act has 
ever sought to do so. When therefore a par¬ 
ticular Judge sits in a particular Court, he does 
so under a determination by the Chief Justice, 
whatever jurisdiction he may exercise and since 
such determination can only be made under S. 108 
(2), now Art. 225, he sits and exercises jurisdic¬ 
tion, pursuant to S. 108. Even if it be conceded 
that the exercise of a particular jurisdiction may 
reach the stage of S. 108(1) otherwise than under 
rules made under that section, it can never reach 
the stage of S. 108(2). All judgments of Judges 
of a High Court must therefore be pursuant to 
S. 108 in this sense, except in the not easily con¬ 
ceivable case of a Judge or Judges usurping some 
jurisdiction. Even if a case goes to a single 
Judge Court or a Division Bench under rules 
framed not under S. 108 but under some particular 
Act, still the particular Judge or Judges sitting 
in that Court or on that Bench will do so under 
a determination made under S. 108(2) and to that 
extent at least, the judgment must always be 
pursuant to S. 108. 

(26) For the reasons I have given, I am of t 
opinion that it cannot be said that a judgment! 
of a single Judge on an application under Art. 1 
226 , whether in a matter arising within the origi¬ 
nal jurisdiction or in a matter arising outside, is 
not a judgment pursuant to S. 108 and therefore 
not appealable. The same view was taken by 
K. C. Das Gupta and P. N. Mookerjee. JJ. in 
— ‘Commercial Tax Officer, West Bengal v. 
Shree Ganesh Jute Mills Ltd.*, A. O. O. No. 26 
of 1952 D/- 9-6-1952 (Cal) (K). In my opinion, 
that case was rightly decided and if I have not 
made a more detailed reference to it, it is because 
the decision was not discussed before us. 
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(27) I do not think that there is any substance 
in the contention that Rule 8 of Chapter II of 
the Appellate Side Rules under which a single 
Judge hears applications under Art. 226 in 
matters arising outside the original jurisdiction 
of the Court was framed under S. 129, C. P. C. 
It was pointed out that the rule had been publish¬ 
ed in the Calcutta Gazette, as rules framed in 
accordance with S. 129 were required by S. 130 
to be, and that the editor of the Quarterly 
Legislation Recorder, a Government publication in 
which the rule had been published along with 
#1 other rules and Acts in a book-form, had descri¬ 
bed it as made under the Civil Procedure Code 
by inserting a heading to that effect. Publica¬ 
tion in the Calcutta Gazette does not indi¬ 
cate that the rule was made under the Civil 
Procedure Code, since rules not framed under 
the Code are also published in the Gazette. The 
heading in the Government publication means 
nothing. On the other hand, the rule could not 
have been made under S. 129, C. P. C.. because 
that section only preserves the power of the 
High Court, given by Cl. 37 of the Letters Patent, 
to make rules for regulating the procedure in the 
exercise of its original civil jurisdiction and has 
nothing to do with the power to make rules for 
the exercise of both original and appellate jurisdic- 
tion by Judges sitting singly or by Division Courts 
c no H subject-matter of Cl. 36. read with 
b. 108 of the Government of India Act. 


( 28 ) It was also contended that the jurisdictic 
conferred by Art. 226 was a new and special juri 

rCSpeCt } vhich the Court w; 
constituted a special tribunal and. therefore, c 

Hith°^ e h » nd ' C1 - 15 which was applicable totl 
High c °urt as a High Court would not apply an' 

J? no* 28? 1 f and ’ no appcal would otherwise li 
° r ‘ g . ht of appeal had been specifically givei 

w placed '° n case of if Ca 

IuH^IohJ« ? support of the argument that th 

Kn nf nf der , ArL 226 was n °t merely ane- 

£v t he addi5L OI Sr7 ju , risdiction of ‘he Com 

-as? 

Chettiar v r 546 (L) -‘Adaikapp 

1948 P. C!l2 (2^ffiSS lara Thevaf. A. L F 
order to establish thp °nrnL^ es of that class i: 
in the case of Art 22 fi Pr o P ° Sltl ?^ wiier *.a 
by a statute to an was wferre* 

of its own force J toaU exLstin applift 

Part a states, it aDDl e* Hlgh Courts ii 

Part B States by vlrtSe of ^rf th no 0 Hlgh Courts it 
to High Courts in Part n 238 ^ ma y applj 
241- Of these onl^th? by virtue of Art- 
Courts of Calcutta 7 Bnmh?” 6 Presid ency Higf 
power to issue Madras hie 

Ihelr ordinary original , wi 3 in limits oi 
Art. 226 empowers all Hlih n dsd l Ction ' whereas 
applies to issue dliS£ h ° ourts to which 11 
certain specified S and wri^ oi 

subject to their respective^rEi?^ the territori « 
not consider here whethpJ^H. ctions - We need 
gven by Art. 226, the power from the P° wer 
rar, quo warranto S of certio- 

Umits of their originaTi.,® M ltlon within the 
ongmal Jurisdictions still survives 


in the case of the High Courts of Calcutta. Madras 
and Bombay. The power given by Art. 2-6 is 
not that power, but a power to issue writs of 
habeas corpus and mandamus which even the Pre¬ 
sidency High Courts had no longer any power to 
issue and also a power to issue directions and 
orders “to any person or authority including, in 
appropriate cases, any Government". Such a 
power given to all the High Courts is undoubtedly 
a new power. But while it is new in the sense 
that the power to act or give relief in such manner 
or according to such procedure did not exist be¬ 
fore. it is not new or special in the sense that it 
vests the High Courts with a new function outside 
and unrelated to the jurisdiction they normally 
exercise and constitute them special tribunals for 
a special purpose. All that Art. 226 does is to 
empower the High Courts to give relief in a new 
form and in accordance with a more direct proce¬ 
dure cr. ip. other words, it puts the High Courts in 
possession of a new remedy for.grievances which 
previously had 10 be redressed in other ways. I do 
not therefore think that the argument that in exer¬ 
cising jurisdiction under Art. 226, the High Courts 
act as special tribunals, has any force. They 
still function as ordinary Courts and it is onlv 
the procedure in, respect of matters lying within 
their ordinary jurisdiction and the form of relief 
that may be given which are changed. There is 
thus no reason why an appeal should not lie from 
a judgment given in exercise of the jurisdiction 
under Art. 22G. if under the rules of the Court an 
appeal lies. I also think that a Constitution giv¬ 
ing the existing Courts new or wider powers of 
giving relief is a very different thing from a sta- 
.utc referring some special kind of dispute to esta¬ 
blished Courts and decisions bearing on the latter 
class of cases are altogether beside the point. 


ttigucu mat me junsaiccion 
under Art. 226 was a revisional jurisdiction, at 
least when exercised outside the original jurisdic¬ 
tion of the Court and, therefore, judgments given 
m exercise of that jurisdiction came within a spe- 
cific exception contained in cl. 15 of the Letters 
Patent. That argument was sought to be support¬ 
ed by reference to another new rule, R. 15A, add¬ 
ed to Chap. 5 of the Appellate Side Rules, which 
says that applications for the issue of writs 

rn. 2 ? «h.n Ut i Sld ? th ? Original jurisdiction of the 
be , treated as revisional applications 
and the procedure relating to revisional applica¬ 
tions on the Appellate Side shall apply. If a pp.r- 
ticular jurisdiction is not in fact revisional. the 
Court could not make it so by calling it by that 
name in rules framed by it. But R. 15A does 
not say that applications under Art. 226 of the 

tw ™ entl0ned by it are revisional applications: 
what it sa>s is only that they shall be treated as 

Slid 1 out b >' the Privy Council in- 

i?h£L H “" n J: Banwarilal Roy. that the issue 

wnts was exercise of original 
jurisdiction, AIR 1947 pc 90 at p. 93(N> The writs 

M are of KX 

ana it is also clear that whatever mav hp 

S’ iurlsdteti °“ involved toZ Leo? 

appeuSe -^enkatareS^ M fror 

^ ■» ■ow^-sssse.-jss 
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n ecause il is not concerned with re- 
order 01 a Court subordinate to the 
i nigh Court, as contemplated by S. 115, Civil P. C 
nor does it appertain to the general power ol supl 
I enntenoenee conferred by s. 107, Government 

° f n? 1, now Arl - 2 “ >7 - The argument that 
a juu^mem given on an application under Art. 

fnriiS- ♦• JudgD1 5 nt £ lven in exerc ise Of a revisional 
jurisdiction and, therefore, not excepted from Cl. 

{id oi uie Letters Patent, is thus not sustainable. 

(301 All grounds taken in support of the con¬ 
tention that no appeal lies thus fail. 

(31) The next contention was that assuming 
an appeal lay from the judgment of Bose. J. on 
tne basis that it was a judgment of a single Judge 
given m exercise of an original jurisdiction. Art. 
lol. Limitation Act, would apply to the appeal 
and. therefore, not having been filed within a 
period of 20 days from the date of the order, as 
prescribed by Art. 151, the appeal was barred by 
limitation. 

(32) The judgment in the present case was deli¬ 
vered on 16-3-1951, but the appeal was not filed 
till the 5th June. It was not disputed by the 
Appellant that if 20 days' limitation applied, the 
appeal was time-barred. On the other hand the 
respondents conceded that if tlfe period of limita¬ 
tion was 60 days which had been adopted in prac¬ 
tice in the case of such appeals, the appeal was 
in time, in view of the period taken for obtaining 
a certified copy of the judgment. 

(33i It appears that the practice of treating 
such appeals as governed by a 60 days' rule of 
limitation is based on a very circumlocutory pro¬ 
cess oi computation. No period of limitation has 
been directly prescribed. But the new R. 8 of 
Chapt. 2 which deals with applications for the 
issue of orders or writs outside the Original 
Side of the Court, has said that the Judge, hear¬ 
ing them, shall do so "as a Judge sitting on the 
Appellate Side and as matters appertaining to 
that Side". Because such applications are heard 
by a Judge, sitting singly and because R. 8 says 
that the Judge hearing such applications will do 
so as a Judge on the Appellate Side, it has been 
thought that R. 2 of Chap. 8 of the Appellate 
Side Rules might be applied. That rule, so far 
as is material, says that 

"every appeal to the High Court under Cl. 15 
of the Letters Patent from a judgment of .... 

......a Judge sitting singly, on the Appellate 

Side of the High Court, shall be presented 
within sixty days from the date of the judg¬ 
ment appealed from." 

It has been thought that a judgment on an 
application under Art. 226, in a matter outside 
the original jurisdiction of the Court, is a judg¬ 
ment of a Judge, sitting singly on the Appellate 
Side and, therefore, R. 2 of Chap. 8 of the Appel¬ 
late Side Rules applies. 

(34* There can be no doubt that R. 2 can have 
no application and the Court has not said that 
it would apply. It has undoubtedly said by R. 

8 of Chap. 2 that the Judge, dealing with the 
kind of applications concerned, shall sit as a 
Judge on the Appellate Side, but if one has to 
go by rules, the Court has also said by another 
rule, R. 15A of Chap. 5, that the applications 
shall be treated as revisional applications. If 
they are revisional applications on the Appel¬ 
late Side, R. 2 of Chap. 8 would not apply, be¬ 
cause so far as Judges sitting singly are concern¬ 
ed, Chap. 8 only contemplates Judges, sitting in 
second appeal, who are the only Judges sitting 
singly on the Appellate Side contemplated by cl. 
lo of the Letters Patent. Whether a Judge, sitt¬ 


ing singly and dealing with applications for the 
° f . vmts 0r orders outside the Original 
jurisdiction, exercises original or revisional juris- 

Snn^ii; f he - d0 S S f n0t ’ m any event * exercise 
appellate jurisdiction in respect of a decree or 

oraer made in the exercise of appellate jurisdic- 
by a Court subject to the superintendence 
oi tne High Court” and, therefore, there can be 
no question of applying the rules contained in 
Chap. 8 oi the Appellate Side Rules. But even 
assuming that under R. 8 of Chap. 2, read with 
k. 2 of Chap. 8 the judgment of a Judge, deal¬ 
ing with applications under Art, 226 in respect 
oi matters outside the Original jurisdiction of 
he Court, is “a judgment of a Judge sitting sing¬ 
ly on the Appellate Side”, the period of limi¬ 
tation prescribed by R. 2 cannot still apply, be¬ 
cause if the Judge in fact exercises original juris¬ 
diction, as I have held he does, the application 
of Art. 151, Limitation Act, cannot be excluded 
by any rule made by the Court. Nor is the 
matter advanced by the direction given that ap¬ 
peals from such judgments shall be treated as 
appeals from original orders for the purposes 
of nomenclature and the preparation of the 
Paper-book. The Court cannot override a Sta¬ 
tute. The same view was taken by Das Gupta 
and Lahiri, JJ. in — ‘Belait Sheikh v. State of 
West Bengal’, AIR 1952 Cal 753 (P), a decision 
which was merely mentioned before us, but not 
discussed. 

(35> It was however, contended that while R. 

2 of Chap. 8 of the Appellate Side Rules might 
not apply. Art. 151, Limitation Act, would not 
apply either, because the jurisdiction exercised 
under Art. 226 was not original jurisdiction, as 
contemplated by the Article. The conclusion 
which that argument led up to was that there 
was at present no period of limitation and so 
long as the Legislature or the Court did not pres¬ 
cribe a period, there would be none. 

(36) Article 151, as it stands now or as it stands 
in the latest form that it was possible to trace, 
speaks of “a decree or order of any of the High 
Courts of Judicature at Fort William, Madras, 
Bombay, East Punjab, and Nagpur in the exer¬ 
cise of its original jurisdiction”. The period of 
limitation is 20 days from the date of the decree 
or order. 

(37) In support of the argument on behalf of 
the Appellant, we were referred to the history 
of the Article. It appears that before the Limi¬ 
tation Act of 1877, there was no such Article in 
the Acts of 1859 and 1871. In this Court, the 
period of limitation for appeals under Cl. 15 of 
the Letters Patent would seem to have been pres¬ 
cribed by rules made by the Court, for the judg¬ 
ment of Peacock C. J.. in — 'Huruck Singh v. 
Toolsee Ram Sah\ 12 W. R. 458 (Q>. refers to cer¬ 
tain Rules framed on 5-8-1867 under which the 
period was 20 days. The appeal in Huruk Singh’s 
case was an appeal from a judgment of a Divi¬ 
sion Bench, as would appear from the report of 
'In the matter of Hurmck Singh* 11 W. R. 107 
(R) and it was art appeal on the Appellate Side, 
as would appear from the judgment of Sir Barnes 
Peacock in 12 W. R. 458 (Q). But presumably, 
the rules of the 5-8-1867 covered all appeals under 
the Letters Patent. The presumption is 
strengthened by para 2 of S. 6. Limitation Act, 
1871, which provided that nothing contained in 
the Act would affect periods of limitation pres¬ 
cribed for appeals from any decree, order or 
judgment of a High Court in the exercise of its 
original jurisdiction. Obviously, the period of li¬ 
mitation for such appeals was left to rules made 
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those jurisdictions, the view taken as to thei 
period of limitation applicable, if an appeal lies, 
is, in my opinion, the correct view. 

(39) The result is that the present appeal must 
be held to have been filed out of time. But in 
view of the confusion prevailing in the matter 
and the mistaken practice which has come to 
be adopted, I consider it to be a fit case in which 
the period of limitation should be extended 
under s. 5, Limitation Act. A verbal application 
in that behalf was made. I would allow that 
application and condone the delay. 

(40) Turning now to the merits of the appeal, 
it arises out of an application made by the Res¬ 
pondents for an order on the Commissioners of 
the Budge Budge Municipality to forbear from 
giving effect to a resolution, dated 24-2-1950 pass¬ 
ed by them and to cancel or recall a notice, 
dated 27-2-1950, served on the respondents. The 
respondents who are three in number alleged in 
their application that they owned two beei-shops, 
situated on Banjan Haria Trunk Road in Ward 
No. 4, Charial, Budge Budge in the district of 24 
Parganas and had been carrying on business for 
a long time under licenses under s. 370(1), Ben¬ 
gal Municipal Act, granted to them by Budge 
Budge Municipality. Their shops served the local 
Mohammedans who were the principal inhabi¬ 
tants of the locality where the shops were situat¬ 
ed and whose staple food,, particularly in the 
case of the poor section, was beef. The condi¬ 
tions of the licenses, it was said, had never been 
violated. But after one Pandit Ram Chandra 
Awasti, an orthodox* up-country Brahmin, had 
become Chairman of the Municipality, the Com¬ 
missioners, at a meeting held on 24-2-1950, adopt¬ 
ed a resolution for closing down the municipal 
slaughter-house with effect from 1-3-1950 and for 
discontinuing the issue of licenses under ss. 408 
and 418 of the Act for the slaughter of draught 
animals and sale of beef or the flesh of such 
animals within the municipal area, except on 
bona fide religious festivals and ceremonial oc¬ 
casions. 

Thereafter a notice, dated 27-2-1950 was served 
on the respondents by which they were informed 
that "no license for slaughtering or for sale of 
beef or flesh of buffaloes etc.” would be issued 
from 1-3-1950. It was alleged that the resolu¬ 
tion and the notice were ultra vires and mala 
fide and constituted a violation of the funda¬ 
mental right of the petitioners, guaranteed bv 
Art. 19(1)(G) of the Constitution. They had 
made various representations to the Municipality 
and to other authorities, but without any effect 
They had also made several applications for a 
renewal of their licenses, the last having been 
made on 22-2-1950, but those applications had 
not been entertained. Accordingly they prayed 
for the reliefs I have already mentioned and 
certain other incidental reliefs. 


bv the Courts. Article 151 was first introduced 
in the Act of 1877 and was then confined to the 
three Presidency High Courts at Calcutta. Bom¬ 
bay and Madras. In the same year, by the Pun¬ 
jab Courts' Act (17 of 1877), s. 18, the “Chief 
Court of Punjab” was added. Subsequently, the 
Chief Court of Lower Burma was also added by 
the Lower Burma Courts' Act (6 of 1900). s. 47. 
By the Repealing and Amending Act <8 of 1930), 
Sch. I, Item 2, the reference to the Chief Courts 
of the Punjab and Lower Burma was changed 
• into "or Lahore and Rangoon." as those Courts 
*had in the meantime become High Courts. Alter 
the separation of Burma from India, the refer¬ 
ence to Rangoon was deleted by the Govern¬ 
ment of India (Adaptation of India Laws) Order, 
1937. Thereafter, after the partition of India, 
the reference to the Lahore High Court was con¬ 
verted into "the High Court of East Punjab” by 
the Indian Independence (Adaptation of Central 
Acts and Ordinances) Order, 1948. When exactly 
or by what enactment Nagpur was added, it was 
not possible to trace. 

(38) On the basis of the history of Art. 151 set 
out above, it was contended that the "original 
jurisdiction” contemplated by it was the original 
jurisdiction as specified in the Letters Patent of 
each High Court and, therefore, the jurisdiction 
under Art. 226, although it might be original in 
nature, as distinguished from appellate, was out¬ 
side It. I can see no ground for accepting that 
construction of the Article as correct. It was 
said that the three Presidency High Courts with 
which the Article began, had various kinds or 
original jurisdiction at that time, specified in 
their Letters Patent and an attempt was made 
to show that whenever the Article was extended 
to a new Court, the Court was one which had 
some original jurisdiction of a foundational kind 
under the Act or instrument constituting it. 

It was contended that the Chief Court of Lower 
Burma had such Jurisdiction and reference was 
made to ss. 16 and 17, Punjab Courts' Act, for 
showing that some original jurisdiction was pos¬ 
sessed aso by the Chief Court of the Punjab. 

16 of the Act cited deals only with the 
umrts power to transfer suits or civil proceed- 
ings from subordinate Courts, either to itself 
ri Court ' and corresponds in part to 

tnie fw ^Calcutta Letters Patent. .It is 

jSd t ictL S nr 17(b) , S ? eakS 0f " any other ori S‘ nal 
S c 3„, 01 a civil nature", but no such juris- 

created £??, be * a ? d * the Act itself which 

the Artirio u rt ' 1 have a,rcad y Pointed out that 

Namur wL h8 £ now been extended also to the 

which the Strict 11 * 1 ' ^ v!ew of the manner in 

and aiso h 0 W la , tur . e bas dealt with the Article 
of original tha Jj_ tllere are other kinds 

the Letter* than those specified in 

suppose that c . annot he reasonable to 

a period of * ature * wiien Providing for 

of certain^ Hlgh &J° r ( ap ^ als from Judgments 
original Vurffii^ w ^ , the exercise of ^eix 
Judgments gffta’ i ri 0 tended , to P rovid e only for 

Jurisdictions and wt^L exe !? ise of some original 

still to be dealt miVLthe rest unprovided for ana 

It held ta the^ rules of the Court - 
tlve Bank Ltd Tow 50 of ~ ‘Punjab Co-opera- 

co. Ltd.\ Am igifllh 0 v *, p ,^ jab Cotton Press 

cle applied to anri£ h , 257 (S), that Arti¬ 
cles made by J^gments and de- 

exercise of the orieinnfi* ^ Hlgh Cour ts In the ' 
nary or extra-ordinarv ^ lo , n ’ whether ordl- 
statutes. Although f peclally conferred by 

Judicial opinion as tn .u 501116 difference of 

all from JudgiLSs appe , al lies at 

10 siven in the exercise of all 


(41) The commissioners In their reply denied 
that their action had been mala fide and claim¬ 
ed that the resolution passed by them was based 
on reasonable grounds and was valid In law. 
They alleged that Ward No. 4 was a Hindu majo- 
rity area. They did not denv the allegation that 
applications for renewal of the licenses had been 
made, but stated that In view of the resolution 
passed, no question of renewing the licenses 
arose. 

(42) The resolution was in the following terms: 
In view of the fact that due to indiscriminate 
K^l hter d6 P letlon of cattle wealth — the 
backbone of this country—has become the order 

d8y a , ncl , inasrn uch as acute shortage 
of draught animals and paucity in milk supply 
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has brought in their wake woes and miseries 
in abundance and because providing an ade¬ 
quate diet full of milk is one of the main fac¬ 
tors in building up a strong nation of healthy 
and happy inhabitants, resolved that with a 
view to increasing the yield of milk and cattle 
wealth and their progeny for the general eco¬ 
nomic uplift of the masses specially the agri¬ 
cultural producers of the country, the muni¬ 
cipal slaughter house for slaughtering cow, bull, 
bullock or buffaloes be closed down with effect 
lrom 1-3-1950 and further resolved that no li¬ 
cence under ss. 408 and 418 be issued for 
slaughtering or for sale of beef or flesh of such 
animals within the municipal area, excepting 
on bona fide religious festivals and on cere¬ 
monial occasions. 

It is also resolved that the services of the 
watchman of Municipal slaughter house be dis¬ 
pensed with from 1-3-1950 in payment of one 
month's salary in lieu of notice”. 

(43) The notice read as follows: 

"Dear Sirs. 

With a view to increase the Supply of milk 
and cattle wealth and their progeny, the com¬ 
missioners of the Budge Budge Municipality in 
their special meeting held on 24-2-1950 have 
decided to close down the Municipal slaughter 
house and no license for slaughtering or for 
sale of beef or flesh of buffaloes, etc., will be 
issued henceforth. This will come into effect 
from 1-3-1950, which please note.” 

(44» Eose, J. held that a license could be with¬ 
held only on the grounds mentioned in s. 370(2), 
Bengal Municipal Act, but the Municipality, in 
passing the resolution and issuing the notice in 
pursuance thereof, had proceeded on wholly ex¬ 
traneous considerations. The learned Judge did 
not think that the allegation of mala fides had 
been proved, but he held that the Commissioners 
who were bound to keep within the four corners 
of the statute under which they functioned, had 
in fact gone outside them and their excesses were 
liable to be corrected. The learned Judge repell¬ 
ed an argument advanced on the basis of Art. 
48 and also the argument that the respondents 
had an alternative remedy in an appeal. In the 
result, he made an order cancelling the resolu¬ 
tion of 24-2-1950 and the notice dated 27-2-1950, 
directing the Commissioners to forbear from 
giving effect to the resolution and the notice and 
directing them further to determine the appli¬ 
cations for renewal of the licenses according to 
law. 

(45) I may point out in the first place that in 
passing the final order, the learned Judge went 
far beyond the terms of the Rule he had issued. 
The Rule only called upon the Commissioners to 
show cause why a writ of or in the nature of 
Prohibition or Certiorari or Mandamus should 
not be issued, restraining them from further 
proceeding with the matter referred to in the 
petition. There was, of course, the usual general 
term, "or why such other or further order be 
made as to this Court may seem fit and proper,” 
but in matters in the nature of high prerogative 
writs, it is desirable to be precise as to the case 
which the opposite party is called upon to 
answer. 

(46) The argument based on Art. 48 was not 
repeated before us, but it was contended that the 
respondents had the alternative remedy of an 
appeal under s. 531, Bengal Municipal Act, and. 
therefore, could not be allowed to claim relief 
under Art. 226. In my opinion, the learned Judge 
rightly decided that contention against the Muni¬ 
cipality. There can be no appeal under s. 531 


unless there is an order to appeal against, but 
in the present case no order refusing to issue 
a license had been passed. Besides, the exist¬ 
ence of an alternative remedy is not an abso¬ 
lute bar against an application for a writ or 
order under Art. 226. 

(47) The main question is whether the learned 
Judge was right in making the first two parts 
of his order, cancelling the resolution and the 
notice and directing the Commissioners to for¬ 
bear from giving effect to them. I feel bound 
to say that on that question all the rele- . 
vant sections of the Act do not seem to have 
received attention from the learned Judge. He 
had before him a license under s. 370 and if the 
Commissioners were not giving consideration to 
applications for a renewal of that license, he was 
entitled to direct the Commissioners to do so. 
But the resolution does not deal with licenses 
under s. 370 but with licenses under ss. 408 and 
413 and the notice also, since it was given in 
pursuance of the resolution, must be taken as 
contemplating licenses under those sections. To 
hold a refusal to issue licenses under ss. 403 and 
418 to be bad because the grounds mentioned 

in s. 370(2) do not exist, cannot be right, because 
s. 370(2) applies only to licenses under s. 370(1). 

(48) The Bengal Municipal Act contemplates 
different licenses under Ss. 370, 407 and 418 and 
also a further license under s. 182. The license, 
last mentioned is a trade or profession license, 
to be taken out in respect of trades and profes¬ 
sions mentioned in Sch. IV of the Act. One of 
the items in Sch. IV is retail trader or shop¬ 
keeper. But because a person takes out a license 
under s. 132, he does not become entitled to keep 
a shop for the retail sale of beef or other meat. 
For carrying on a retail trade in that form, he 
must take out a license under s. 418(l)(b). But 
because he takes out a license under s. 418(1)(b) 4 
as well, he does not become entitled to keep a 
meat shop at any place within the municipality 
he likes. Certain activities are of such a nature 
that their pursuit in certain areas requires to 
be controlled. Section 370(1), therefore, sets out 

a number of purposes and provides that no one 
shall use any place, within such limits as may 
be fixed by the Municipality, for those purposes, 
except under a license from the Commissioners. 
Keeping a meat shop comes under cl. (xiii) of 
s. 376(1), as a business from which offensive or 
unwholesome smells are likely to arise and in¬ 
deed it is mentioned in the standard form of a 
license under the section under the heading *G\ 
The liccase under s. 370(1) may be called the site 
or place license. If the limits of a certain area 
within the municipality have been fixed by the 
Commissioners for the purposes of s. 370(1). a 
person desiring to keep a meat shop within that 
area must take out a further liccase under that 
section. Section 408 to which the resolution re¬ 
fers does not provide for the issue of any license. 
The correct provision is s. 407 which provides 
for the issue of a license for a private slaughter¬ 
house. s 

(49) It will thus appear that the learned Judge 
has held the resolution to be bad on considera¬ 
tions which are not relevant, since he has appli¬ 
ed to licenses under ss. 407 and 418 considerations 
applicable to licenses under s. 370(1). It was 
said that the only licease ever issued to or held 
by the respondents was a license under s. 370(1). 

If so. the resolution does not affect them and 
indeed no mere resolution ever affects anybody 
till it is applied and given effect to. The learned 
Judge is certainly right in holding that a license 
under s. 370(1) could not be withheld on grounds 
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•• foreign to s. 370(2) and on extraneous considera- 
*! tions — ‘R. v. Cotham*. (1398) 1 Q. B. 802 (T>, 
2-! but he overlooked the fact that the resolution 

* did not refer to licenses under s. 370(1). 

(50) There is another reason why, in any event, 
the learned Judge was not right in cancelling 

* the whole resolution. A part of it is concerned 
with closing down the municipal slaughter house. 
Section 402(l)(b) provides that the Commissioners 
may from time to time build and maintain 
slaughter-houses & s. 403 provides that they may 
at any time close down any municipal slaughter¬ 
-house. It is thus discretionary with the Commis¬ 
sioners to maintain a slaughter-house and no one 
has a right to insist that they must maintain a 
slaughter house in order to supply him with meat 
for the purpose of his trade. It is well settled 
that no writ or direction will issue for the en¬ 
forcement of a statutory right unless it appears 
that the statute in question imposes a duty on, 
and does not merely vest a discretion in, the 
respondent, ‘R. v. Marshland Smeath and Fen 
District Commissioners’. (1920) 1 K. B. 155 at p. 
165 (U). The learned Judge was, therefore rot 
right in cancelling at least that part of the resolu¬ 
tion which related to the closing down of the 
slaughter-house. 

(51) For reasons I have already given, he was 
also not nght in cancelling the rest of the reso¬ 
lution. The resolution, as such, does not affect 
the respondents, since it speaks only of licenses 
under ss. 403 and 418 which they do not hold 
and do not claim, if they ever apply for a li- 
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* for appeal has been made in the Constitution 
> itself, there is no right of appeal from an order 
i passed under Art, 226 by a Single Judge to a 

Bench of this Court. Again, in order to deter¬ 
mine whether or not Art. 226 has 'conferred a 
new jurisdiction, we have first of all to see 
wliac is meant by “jurisdiction”. When askea 
as to what is meant by “jurisdiction’’, Mr. 
Advocate General and Mr. Gupta both answered 
by saying that jurisdiction is power, but they 
at the same time contended, as I have under¬ 
stood them, that what has been done under 
An. 226 was mere extension of power. Once it 
is admitted that “jurisdiction" is “power”, then 
it must logically follow that any extension of 
power would amount, to conferring new juris¬ 
diction. Bui is “jurisdiction” the same thing 
as power”? To my mind “jurisdiction”, is 
certainly not identical with “power”. 

Although it is difficult to give an exact defini- 
lon of the word “jurisdiction” it is possible 
to g.ce an idea as to what is meant bv saying 
that a Court has a particular jurisdiction by 
reference to the provisions of the Letters 
Palent, of 1865. The said Letters Patent has 
conferred on High Courts of the Presidency 
towns vanous hinds 0 f jurisdiction. Clauses 11 

f °«- ? rdinary 0ri Sinal Civil 
fhLcf Lif , of thc . Hlgh Courts. The effect of 
these two clauses is that a High Court will 

LL V oi,; V ;L h,n 2 particular area jurisdiction to 
receive, try and determine suits of every descriD- 
tion subject, of course, to the condftions 
mentioned in cl. 12. It is, therefore the lurk 
dichon to receive and to try suits which is known 
!!* ? ,dinary , Original Civil Jurisdiction In 
-Acrc-sing such jurisdiction High Courts may 
have various powers under various statuses 
t'inL t lC w 3rC nct to bc con founded with jurisdic- 
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that by the Charter establishing Supreme 
Court, dated March 26, 3774. the Supreme Court 
of Judicature at Foro William in Bengal was 
empowered and authorised to award and issue 
writs of mandamus, certiorari, procedendo cr 
error, and by the Act establishing High Courts 
ot Judicature in India, dated August 6, 1861, all 
jurisdiction and every power and authority 
already vested in any of the High Courts to be 
established in each Presidency town were pre¬ 
served. Subsequently, of course, by legislative 
enactments some of those jurisdictions, powers 
and authority, lor example, as to the writs of 
habeas corpus and mandamus, have been taken 
away. But the jurisdiction which has been 
conferred by Art. 226 is a new jurisdiction. It 
is a jurisdiction not only to issue writs includ¬ 
ing writs in the nature of habeas corpus, man¬ 
damus, prohibition, quo warranto and certiorari, 
or any of them but also to issue to any person 
or authority including Government any direc¬ 
tions or order for enforcement of any of the 
rights conferred by Part III of the Constitution 
or for any other purpose. Thus, in the first 
place, the jurisdiction conferred by Art. 226 is 
not limited only to issuing writs. By the said 
Article jurisdiction has been conferred upon the 
High Courts to issue any direction or order and 
upon any person or authority. Even in the matter 
of issuing writs High Courts have been empower¬ 
ed to issue new writs which is evidenced by the 
use of the expression “writs, including writs in 
the nature of”. There has not been merely 
extension of power as contended by Mr. Advocate 
General, but a new jurisdiction has been created 
in High Courts by Art, 226. 


In the second place, jurisdiction conferred by 
Art. 226 has been conferred upon every H.gh Court 
in India. Even if it be assumed that the High 
Courts of Calcutta, Madras and Bombay had, 
prior to the Constitution, the jurisdiction to 
issue writs and, therefore no new jurisdiction 
has been conferred by Art. 226, that cannot be 
the position so far as the other High Courts are 
concerned, because these High Courts had no 
power to issue writs. Therefore the result, if 
Mr. Advocate General's argument, be accepted, 
would be that so far as the High Courts oi 
Calcutta, Madras and Bombay are concerned 
there has been mere extension of power, whereas 
so far as the other High Courts are concerned 
a new jurisdiction has been conferred upon them. 
This certainly is a very anomalous position. In 
fact Mr. Gupta, who also appeared in support 
of the view that an appeal lies, conceded that 
no High Court had the right to issue writs 
under Art. 226 and this right is new to all High 
Courts and it cannot be, that Art. 226 has 
extended the power of some High Courts while 
conferring new jurisdiction on others. Of course, 
he argued, whether or not the extended power 
of the three High Courts still exists or not is 
a different question. I, therefore hold that Art. 
22C has conferred a new jurisdiction on the 
High Court. 


(61) Having come to the conclusion that Art. 
26 conferred a new jurisdiction on all Hich 
Courts, I shall now proceed to consider whether 
n that event an appeal lies from an order 
nade by a Judge sitting singly to a DMston 
Sench of this High Court. The Constitution 
tself does not provide for any such right or 
ppeal. "An appeal", as observed by .Bramwe1. 
j J in the case of — 'Sandbach Charity 
rrnstees v. North Staffordshire Railway Co., 
18771 3 QBD 1 (V) 


“does not exist in the nature of things: a 
right to appeal from any decision of any tri¬ 
bunal muse be given by express enactment:’ 

If the Constitution itself which conferred such 
jurisdiction has not given any such right of 
appeal, how then is such a right created? Mr. 
Advocate General and Mr. Gupta contended 
before us that such a right is derived from cl. 
15 of the Letters Patent. In short, their argu¬ 
ment is that such a order made by a Judge, 
sitting singly, under Art. 226 is a judgment of one 
Judge of the High Court, and is pursuant to 
S. 108, Government of India Act, 1915, as con¬ 
templated in cl. 15 of the Letters Patent and Is, 
therefore, appealable under the said clause. Mr. 
Kar and Mr. Basu on the other hand contended 
that a judgment contemplated in cl. 15 must 
be a judgment passed in the exercise of any of the 
jurisdictions vested in the High Courts by the 
Letters Patent of 1865. In the second place, they 
argued that a judgment passed by a single 
Judge under Art. 226 is not a judgment “pur¬ 
suant to S. 108, Government of India Act, 1915", 
and is, therefore, not a judgment as contem¬ 
plated in the said clause. They further con¬ 
tended that the determination by the Chief 
Justice that Bose J. would hear those matters is a 
determination which could have been made only 
under S. 129, Civil P. C. 


(62) Thus, two questions arise for our con¬ 
sideration: (1) Should a judgment as contem¬ 
plated in cl. 15 of the Letters Patent be a judg¬ 
ment passed in the exercise of any of the 
jurisdictions already vested in the High Court 
by Letters Patent of 1865? (2) Is the judgment 
passed by a single Judge under Art. 226 a 
judgment* pursuant to S. 108, Government of 
India Act, 1915? 


(63) I shall first of all deal with the question 
is to whether or not a judgment passed by a 
single Judge under Art. 226 of the Constitution 
is a judgment pursuant to S. 103, Government of 
India Act, 1915. It is conceded by the learned 
Advocates for all the parties that a judgment 
Df a single Judge in order to be appealable 
under the Letters Patent must be “pursuant to 
5. 108, Government of India Act. 1915”. The 
relevant sections of the Government of India 
\ct which are necessary to be considered are 
3. 106(1) and S. 108, Government of India Act, 
1915. The said sections read as follows: 

Section 106(1): “The several High Courts are 
Courts of record and have such jurisdiction, 
original and appellate, including admiralty 
jurisdiction in respect of offences committed 
on the high seas, and all such powers and 
authority over or in relation to the admini¬ 
stration of justice, including power to appoint 
clerks and other ministerial officers of the 
Court, and power to make rules for regulating 
the practice of the Court, as are vested in 
them bv Letters Patent, and. subject to the 
provisions of any such Letters Patent, an 
such jurisdiction, powers and authority as are 
vested in those Courts respectively at the com¬ 
mencement of this Act," 

Section 108: "(1) Each High Court ma> »y 
its own rules provide as it thinks fit for the 
exercise, by one or more Judges. or b J “™°" 
Courts constituted by two or more Judges ot tn 
Hieh Court, of the original and appellate juris- 

diction vested in the Court. 

(2) The chief justice of each High Court 
shall determine what Judge in each case is 
to sit alone, and what Judges of the Co»n. 
whether with or without the Chief Justte®* 
are to constitute the several Division Courts. 
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(64) Reading the said sections together it 
6eems to me that under S. 106(1) the High 
Courts were given such jurisdiction, power and 
authority as were aiready vested in them at the 
commencement of the said Act, and it was with 
regard to these jurisdictions that the power to 
make rules was given to High Court under S. 108 
of the said Act of 1915. 

(65) If this is the correct view to take — which 
I think it is — as to the effect of the said Act 
on the rule making power of High Court, then 
the rules framed for dealing with matters 
coming to High Court under Art. 226 of the 
Constitution could not have been framed under 
S. 108 of the said Act because the jurisdiction 
conferred by Art. 226 is a new jurisdiction and 
the judgment of a single Judge disposing of 
uiose matters cannot be said to be a judgment 
pursuant to S. 103, Government of India Act, 
1915. The view which I am taking in this 
matter is fully supported by a decision of a Divi¬ 
sion Bench of this Court given in *A. I. R. 1947 
Cal 49 (I),. Both Gentle J. and S. R. Das J. 
who decided that case came to the same conclu¬ 
sion, namely, that the rule-making power vested 
in the High Court under S. 108, Government of 
India Act, is only with regard to those jurisdic¬ 
tions that were already vested in the High Court 
at the commencement of that Act. Gentle J. 
in the course of his judgment observed as fol¬ 
lows: 

“The authority, given by S. 108 (1) of the 1915 
Statute to make rules for the exercise by on* 
or more Judges of the Court’s appellate juris¬ 
diction, is limited to the jurisdiction then vest¬ 
ed in the Court, that is to say, the jurisdic¬ 
tion conferred by S. 106 (1). such rules, 
therefore, cannot relate to jurisdiction conferr- 
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tion vested in it at the commencement 
of 1915 Act and passed by one Judge sitting 
singly under Cl. 36 in pursuance of the provi¬ 
sions of the rules made under S. 103 '. 

If, then, the rule making power vested in the 
High Court under S. 108, Government of India 
Act, 1915, is with regard to those jurisdictions 
that are already vested in the High Court at the 
commencement of the Act, that rule-making 
power cannot extend to and cannot be exercised 
with regard to the new jurisdiction conferred 
by Art. 225 of the Constitution and, therefore, 
a judgment passed by a Judge sitting singly 
under Art. 226 of the Constitution will not be 
a judgment pursuant to S. 108, Government of 
India Act, 1915. It is conceded that if a judg¬ 
ment is not pursuant to S. 108, Government of 
India Act, then no appeal lies under Cl. 15 of 
the Charter. 

(71) As against this view it was argued be¬ 
fore us that if the rules made by this Court re¬ 
lating to disposal of matters coming up before 
it under Art. 226 and authorising a single Judge 
to decide such matters could not have been 
rules framed under S. 108, Government of India 
Act, 191o, then the result would be that this High 
Court could not frame any rules for disposal of 

such matters. Under what authority then _ 

it was argued - could the High Court frame 
rules at all for disposal of such business. The 

ac< i ordin S to the said argument, 
that the High Court would not be able to frame 
any such ru les and in that event all the Judges 
o. the High Court will have to sit together to 
dispose of matters under Art. 226 and that 
would lead to an absurd situation. 

(72) fhis argument, although attractive, can- 

f ‘ n , m y b e accepted. it overlooks 

7\u hat S ,' 108, Governi nent of India Act. 
is not the only source from which the High 
Court derives its rule-making power. The 

th^ St Hhrh aS r t n,.rf he ri d - fferen ( t S0UrCeS fro ™ which 
H‘gh Court derives its rule-making power 

4 1 f77 ‘ U the said case 01 
A. I. R. 1947 Cal 49 (I). Das J. in his judgment 

discussed this question at some length and has 

shown the different sources from which this 

High Court derives its rule-making powers and 

ihl u°- r vf h !? fl J rtber P oi »ted out that although 
the , Hl j[h Court derives its rule-making powers 
Afferent enactments, Cl. 15 of the Letters 

of the 191 f 5 er Act n iL t0 ft a 5 artlcular sectJo “. S. 108 

under 6 OM-f h,.7 k jUdgment to bp appealable 
under Cl. 15 has to be pursuant to S 108 Gov 

As regards the Supreme Court pi qr u 
Charter of 1774 empowered the’ 2d Court to 
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powers Af Settlen ient continued the 

to «> Govern or-Qeneral and Council 

to determine appeals and references from the- 
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country and provincial Courts and made them 
a Court of record and S. 23 empowered the 
Governor-General in Council to frame regula¬ 
tions lor the provincial Courts and Councils 
subject to the approval of the King in Council. 
The High Courts Act, 1361, authorised Her 
Majesty to establish High Courts at Calcutta, 
Madras and Bombay by S. 3 provided tor the 
abolition, upon the establishment of the High 
Courts, of the Supreme Court and the Sudder 
Courts. 

Section 11 of that Act, however, continued all 
-Acts of Parliament, Orders in Council and 
Charters and Acts of Indian Legislature then 
in force, so far as they might be consistent 
with the provisions of that Act and the 
Letters Patent to be issued ancl subject to the 
legislative powers in relation to those matters 
of the Governor-General of India in Council, 
.and S. 12 provided for the continuation of the 
proceedings pending in the abolished Courts 
as if they were instituted in the High Court 
but under and according to the practice o( the 
abolished Courts respectively. Section 13, I 
have already mentioned, authorised that sub¬ 
ject to any laws or regulations of the Gover¬ 
nor-General in Council the High Court might, 
by its own rules, provide for the exercise, by 
one or more Judges or by Division Courts, of 
the original and Appellate Jurisdiction vested 
in such Court, in such manner as may appear 
to such Court to be convenient for the due 
administration of justice. Section 14 authoris¬ 
ed the Chief Justice to determine what Judges 
should sit alone or in Division Courts. Section 
15 conferred power of superintendence on the 
High Court over all Courts which may# be sub¬ 
ject to its appellate jurisdiction and to make 
and issue general rules of practice for the 
subordinate Courts. The Letters Patent of 
1865, by Cl. 10 empowers the High Court to 
make rules for admission of Advocate, etc., and 
by Cl. 37 empowers the High Court to make 
rules and orders for regulating all proceedings 
in civil cases brought before the High Court 
consistent with the provisions of the Code of 
Civil Procedure, 1859. 

Section 122, Civil P. C. 19C8. gives powers 
to the High Courts and the Chiet Court of 
Oudh to make rules regulating their own pro¬ 
cedure and the procedure of the Civil Courts 
subject to their superintendence and to an¬ 
nul, alter or add to the rules in Sch. 1 and S. 
129 gives power to the Chartered High Courts 
to make rules regulating their own procedure 
in the exercise of their Original Civil Jurisdic¬ 
tion. The 1915 Act reproduces in S. 107 the 
rule-making power given to the High Court by 
S. 15 of the Charter Act of Courts subject to 
its superintendence and S. 108 the provisions 
of Ss. 13 and 14 of the Charter Act. Section 
223 of the 1935 Act preserves all the powers 
of the judges including their power to make 
rules, and S. 224 replaces S. 107 of the 1915 
Act. Besides these rule-making powers, di¬ 
fferent Indian Statutes have given rule-making 
powers to the High Court, e. g., Specific Relief 
Act, Transfer of Property \ct. Guardian and 
Wards Act, Arbitration Ac* and other Acts. 
These are the several sources from which this 
High Court derives its rule making powers'*. 
(73> His J'^ship then proceeded to observe 
as follows: 

••It will be noticed that although the High 
Court derives its rule-making powers under 
different enactments, Cl. 15 of the Letters 
Patent refers or!y to a particular section, 


namely S. 108 of the 1915 Act and a judgment 
to be appealable under Cl. 15, has to be one 
'pursuant to S. 108". Clause 36 of the 
setters Patent declares amongst other things 
that any function which is thereby directed 
to be performed by the High Court in exercise 
of its original or appellate jurisdiction, may 
be performed by any Judge or by any Divi¬ 
sion Court thereof appointed or constituted 
for such purpose "in pursuance of S. 108, Gov¬ 
ernment of India Act, 1915". Therefore when 
a Judge sits singly under Cl. 36 in pursuance 
of a rule made under S. 108 and in exercise 
of jurisdiction assigned to a single Judge by 
such rule passes a judgment, not being of the 
kinds expressly excepted, such judgment be¬ 
comes appealable under Cl. 15. If a Judge 
sits singly under any rule made by the High 
Court in pursuance of any other rule-making 
power derived from any other source • such 
Judge does not sit singly under Cl. 36 in pur¬ 
suance of S. 103 and a judgment passed by the 
Judge so sitting singly does not satisfy the 
requirements of Cl. 15 for such judgment is not 
passed "pursuant to S. 108". I am not un¬ 
mindful of the far reaching consequences of 
this conclusion but logically I see no way out 
of this position in view of the wording of Cl. 
15". 

(74) Thus it appears that S. 108, Government 
of India Act. is not the only source from which 
the High Court derives its rule-making power. 
If S. 108 is clearly inapplicable — as in my opi¬ 
nion it is — then it must be presumed that rules 
framed for disposal of matters coming under 
Art. 225 must have been framed under any one 
of the other provisions giving powers to the 
High Court to frame rules to regulate its own 
procedure. If, then, the rules framed by this 
High Court for disposal of matters coming up 
under Art. 226 are not rules framed under s. 108, 
Government of India Act, 1915. then no appeal 
would lie from an order passed by a Judge sitting 
singly under cl. 15 of the Charter, because it is 
conceded that an appeal from a judgment of a 
Judge sitting singly under cl. 15 of the Charter 
would only lie if it is a judgment by one Judge 
pursuant to s. 108, Government of India Act. 

(75> As for the other question namely whether 
a judgment as contemplated in cl. 15 of the 
Letters Patent must be a judgment passed in the 
exercise of any of the jurisdictions already vest¬ 
ed in the High Courts by the Letters Patent of 
1865, I accept the opinion expressed by my Lord 
the Chief Justice and I cannot hold that a judg¬ 
ment as contemplated in cl. 15 of the Letters 
Patent must be a judgment passed in the exer¬ 
cise of any of the jurisdictions already vested 
in the High Courts by Letters Patent of 1865. I 
need not say anything further on this point. 

(76) In the premises as aforesaid, I am of opi¬ 
nion that no appeal lies from the order passed 
by Bose J. under Art. 226 of the Constitution. 

(77) Having come to the aforesaid conclusion, 
it becomes unnecessary for me to give my deci¬ 
sion on the merits of this appeal. But as the 
matter has been argued fully before us and as 
my Lords have given their decisions on it, l 
shall also shortly indicate my views thereon. In 
my opinion the decision of Bose J., except cer¬ 
tain portions thereof should be upheld. My 
reasons for the aforesaid conclusion are shortly 
stated as follows: In the first place, the reso¬ 
lution purports to be under sub-s. (2) of s. 370, 
Bengal Municipal Act. But sub-s. (2) of s. 370 
of the said Act authorises the municipality to 
withhold licenses only if the commissioners at a 
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meeting have reasons to believe that the busi¬ 
ness intended to be established or maintained 
would be the cause of annoyance, offence or 
danger to persons residing in or frequenting the 
immediate neighbourhood or that the area should 
be for general reasons kept clear of the establish¬ 
ment of such business. But as the learned Judge 
pointed out, it is clear from the resolution it¬ 
self and the notice, dated 27-2-1950. that the 
reasons for not renewing or issuing licenses are 
not those specified in the said section. The 
learned Judge, in my opinion, was right in his 
view that the municipality has taken into con¬ 
sideration extraneous matters in passing the re¬ 
solution and has exceeded its jurisdiction or 
powers conferred by the statute. 

(78) In the second place, the said resolution 
is to the effect, namely, that in future no licence 
under ss. 408 and 418 be issued for slaughtering 
or for sale of beef or flesh of such animals with¬ 
in the municipal area except on bona fide religi¬ 
ous festivals and occasions. Again it seems to 
me that the municipality in passing the said 
resolution exceeded its powers conferred by the 
Statute. Section 407, Bengal Municipal Act, pro¬ 
vides that the commissioners may at a meeting 
grant or withdraw licences for the use of any 
premises for the slaughter of animals for the 
sale of their flesh for human consumption. Sec¬ 
tion 408 provides that no person shall slaughter 
for the sale of its flesh for human consumption 
at any place other than a municipal slaughter 
house or a slaughter house licensed under s. 407. 
It seems to me that the municipality has to con¬ 
sider each individual case as it comes up before 
it and should consider whether it should grant 
licences or withdraw licences already granted for 
use of any premises for the slaughter of animals 
for the sale of their flesh for human consump¬ 
tion. It cannot decide that no licences whatso¬ 
ever to any person for slaughtering or for sale 
of beef or flesh of buffaloes will be issued in 
future. 


(79) Section 407 does not, in my opinion autho 
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vires the provisions of the Municipal Act, I do 
not think that I should express any opinion on 
this part of Mr. Kar’s contention. 

(81) On behalf of the appellants it has been 
urged before us that this application out of 
which this appeal arises was in any event pre¬ 
mature and, therefore, misconceived. It was 
contended that all that the municipality has 
done is merely to pass a resolution and, there¬ 
fore, it is not a specific act within the meaning 
of s. 45, Specific Relief Act, which the Court 
may require to be forebome. In other words, 
it is contended that what the appellants should 
have done was to apply for renewal of their li¬ 
cences and if the municipality still refused to re¬ 
new, it is then only that they could come before 
this Court and ask for an order under s. 45, 
Specific Relief Act. Merely because of the fact 
that the municipality has passed such a resolu¬ 
tion, it is contended, the appellants cannot seek 
the assistance of this Court. 


(82) In the first place, it seems to me that 
it would not be correct to say that the munici¬ 
pality has merely passed a resolution. The muni¬ 
cipality has done something more. The muni¬ 
cipality has served the appellants with a notice 
intimating that no licences for slaughter or for 
sale of beef or. flesh of buffaloes would be issu¬ 
ed thereafter and the said order would come 
into effect from 1-3-1950. Thus the municipar 
lity was not content with merely passing a re¬ 
solution, but was going to give effect to the same 
and has notified its intention to do so to the 
appellants. Representations were made by the 
appellants to the municipality: asking for re¬ 
consideration of its decision, but with no results. 
In the premises it may well be contended that 
the specific act which is required to be forborne 
is giving effect to the said resolution, and the 
facts and circumstances of this case show that 
cause of action for making an application for 
that purpose has arisen. In this case the very 
first prayer of the petition is for an order com¬ 
manding the municipality to forbear from giv¬ 
ing effect to the said resolution or the said no¬ 
tice, and the learned Judge has also by his said 
order inter alia’ directed the municipality to 
forbear from giving effect to the same and this 
portion of the order of the learned Judge. In 
my opinion, should stand. ** 

I cannot persuade myself to hold that It would 

to r the appellants to apply 
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would lie lor an order directing the municipa¬ 
lity not to give effect to the said resolution and 
the notice. 

(83* There is still a better reason for holding 
that the appellants were entitled to make such 
an application and the learned Judge could give 
them the said relief asked for. The application 
is purely an application under Art. 226 

of the Constitution. It has been intitu¬ 
led as such. It does not seem to be an 
application under S. 45, Specific Relief Act, 
and it has not even been intituled as such. 
Thus, the conditions appertaining to an applica¬ 
tion under S. 45. Specific Relief Act, would not 
be strictly applicable to an application under 
Art. 226 of the Constitution. Under the said 
Article this Court has ‘inter alia' power in 
appropriate cases to issue to any person or 
authority any directions or orders for any 
purposes. Thus Art. 226 has conferred almost 
unlimited powers on the High Court to make 
suitable orders or to give suitable directions 
which it can exercise in appropriate cases. The 
present case is, in my opinion, an appropriate 
case where the jurisdiction conferred by Art. 226 
can be exercised. The Budge Budge Municipality 
has passed a resolution which is beyond the 
powers conferred on it by the Bengal Municipal 
Act. It intends to give effect to the said reso¬ 
lution and act upon it. It has in effect already 
put the said resolution in action and has noti¬ 
fied in the clearest possible terms to the appel¬ 
lants the contents of the said resolution and 
the effect of it and asked them to make a note 
of it. In spite of several representations made 
in writing by the appellants to revise such 
decision, it has still stuck to it. It has relied 
on the said resolution even at the hearing before 
the learned Judge. In all these circumstances 
the Court, in my opinion, can ask the munici¬ 
pality not to give effect to the said resolution 
and the notice under Art. 226 of the Constitu¬ 
tion. 

(841 In the result, therefore, this appeal, in 
my opinion, should fail on a preliminary ground, 
namely, that no appeal lies from an order 
passed by a single Judge under Art. 226 of the 
Constitution. As for the merits of the order 
passed by Bose. J. that portion of the order 
which directs the municipality to forbear 
from giving effect to the resolution and the 
notice, except the portion of it which deals 
with the question of closing down of the muni¬ 
cipal slaughter-house, should stand. The rest 
of the order of the learned Judge should be set 
aside and the appeal disposed of on those terms. 
A/K.S. Appeal partly allowed. 


Dulichand (Chakravartli C. J.) 


A. I. B. 


,h f bas js that it is a ‘ matter agreed to be 
referred. (Para ™ 

Anno: Arbitration Act, S. 34 N. 8. 

(b) Arbitration Act (1940), S. 34 — “MattPr 
agreed to be referred"-(West Bengal Raw Jute 
(Central Jute Board and Miscellaneous Provi¬ 
sions) Ordinance (17 of 1950), S. 5(2).) 

When a jute contract is impugned as 
invalid on the ground that it was entered 
into in violation of the Ordinance, an 
arbitration agreement contained in the 
contract is not severable and capable of 
having independent effect and accordingly 
it cannot sustain a reference of the dispute 
to arbitrators. (Para 19) 

Anno: Arbitration Act, S. 34 N 8. 

<c) Contract Act (1872), S. 23 - "Forbidden 
b> law — (West Bengal Raw Jute (Central 
Jute Board and Miscellaneous Provisions) 

SJSK.'g 3°4, 1950> ' S ' 5 ' 2 ” -‘-'Nitration 

An arbitration agreement regarding an 
unlawful jute contract would attract the 
ban imposed by S. 23. Contract Act. 
a ~ . (Para 19) 

Act S°34°N t 8 aCt Att ’ S ' 23 N ' ' 2: Arbitrati0D 

(d) Arbitration Act (1940), S. 34 — Stay — 
Court’s discretion. 


Section 34 confers a discretion on the 
Court, but it is only a discretion to stay or 
not to stay the suit after the conditions 
laid down in the section are found to be 
satisfied but it is not a discretion to stay the 
suit even if one of the conditions may be 
unsatisfied. (Para 22) 

Anno: Arbitration Act, S. 34 N. 3. 

(e) Arbitration Act (1940), S. 34 — A deci¬ 
sion as to validity of arbitration agreement. 

No useful purpose can be served by the 
Court proceeding to decide on the appli¬ 
cation under S. 34 whether there is a valid 
arbitration agreement and necessarily, ex¬ 
cept where the alleged invalidity of the 
contract cannot affect the agreement, whe¬ 
ther there is a valid contract. 53 Cal W N 
505, Not approved. (Para 22) 

Anno: Arbitration Act. S. 34 N. 3. 

(f) Arbitration Act (1940), S. 34 — Question 
of arbitrator’s jurisdiction raised in suit — 
Other questions also raised — Proper procedure. 

. . •• . (Para 24) 

Anno: Arbitration Act, S. 34 N. 8. 

P. P. Ginwalla, for Appellant; A. C. Mitra 
with D. C. Sethia, for Respondent. 
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CHAKRAVARTTI C. J. AND SARKAR J. 

Birla Jute Manufacturing Co., Ltd., Appel¬ 
lant v. Dulichand Pratapmull, Respondent. 

Award No. 7 of 1952: A. F. O. O. No. 36 of 
1952, D/- 5-3-1953. 

(a) Arbitration Act (1940), S. 34 — “Matter 
agreed to be referred.” 

However wide the terms of an arbitra¬ 
tion agreement may be, a dispute as to the 
validity of a contract cannot be held to be 
within an arbitration agreement contained 
in the contract itself, and such a dispute 
cannot be referred to arbitrators or dealt 
with by them under such an agreement on 


CASES CITED: 

(A) (1942) AC 356: 111 LJKB 241 

(B) (1854) 3 El & B! 642: 97 RR 701 

(C) (1863) 2 H & C 339: 133 RR 707 

(D) (’49) 53 Cal WN 505 
CHAKRAVARTTI C. J.: This is an appeal 

from an order of S. R. Das Gupta J.. dated 
11-2-1952. by which the learned Judge dismiss¬ 
ed the appellant’s application under S. 34, Arbi¬ 
tration Act, and refused to stay a suit institut¬ 
ed by the respondent. 

(2) The facts are as follows: On 8-1-1951. the 
appellant, Birla Jute Manufacturing Co. Ltd., 
entered into a contract with the respondent, 
Dulichand Protapmull, for the purchase of 250 
bales of jute, each weighing 400 lbs., at Rs. 
225/- per bale, the goods to be delivered free 
at the buyer’s Mill Ghat for shipment within 
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the words ‘one month’, which was obviously the 
period of delivery, because a note at the bottom 
said that if the broker failed to deliver the 
jute within the specified time, the Board was 
to be informed. 

(7) Thereafter, on 8-1-1951, a contract was 
entered into between the appellant and the res¬ 
pondent, as already stated, the period of deli¬ 
very stipulated being one month. 

(8) No delivery at all was made under the 
contract, though an extension of time was ask¬ 
ed for and granted. Ultimately, by a letter 
dated 13-3-1951, the respondent stated to the 
appellant that the contract had automatically 
come to an end and it had no liability there¬ 
under. Thereupon, the appellant claimed from 
the respondent a sum of Rs. 37.500/- as da¬ 
mages, but the respondent refused to pay the 
same and returned the bill. 


one month. The Sold Note was signed by a 
arm ol brokers, named Jaichandral Dugar. 

(3) At the relevant t>me, the Raw Jute (Cen¬ 
tral Jute Board and Miscellaneous Provisions) 
Ordinance, West Bengal Ordinance No. 17 of 
1950 was in force. Section 6 (1) of that Ordi¬ 
nance required any person intending to enter 
into a contract for the sale of raw jute with 
the owner of a jute-mill to apply to the Cen¬ 
tral Jute Board, 

“specifying the quantity, quality and trade des- 
* cription of such jute and such other particu¬ 
lars in respect thereof, if any, as may be 
prescribed”. 

Section 6 (2) provided that the Board 
"shall, after considering the application, select 

an owner of a jute-mill . with whom 

the seller shall enter into a contract for the 
sale . of raw jute within a date speci¬ 

fied by the Board”. 

Under S. 6 (3) (i) the applicant and the select¬ 
ed owner of a jute-mill were to enter into the 
contract within the date specified by the Board 
and the contract was to be 

“on such terms and conditions . as may 

be agreed upon between them, and in the 
event of there being no such agreement, as 
may be prescribed". 

Section 14 (1) authorised the State Government 
generally to make rules for carrying out the 
purposes of the Ordinance and S. 14 (2) provid¬ 
ed that, in particular, such rules might provide 
for any of the matters which, under the Ordi¬ 
nance, were “required to be prescribed”. 

(4) In exercise of the powers conferred by 
S. 14, read with S. 6 (1) of the Ordinance, the 
State Government prescribed a Form for offers 
of baled jute which contained at the top a 

* $pace marked as “Messrs.", obviously 

intended for the name of the offerer and a 
space was marked at the bottom for his signa¬ 
ture. The Form contained a number of 
columns, one of which bore the heading ‘Deli- 
,. The ° f contract, prescribed un- 

Uie ! L rea J S ‘ 6 (3) <>>’ did not mention 
d , of de kvery and left the relevant 
space blank. But R. 12 of the Rules framed 
U «i e r S- 14 ^ P rovi ded that the 
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(9) The contract contained an arbitration 
clause in the usual form to be found in the 
Indian Jute Mills Association contracts and 
covering 

“all matters, questions, disputes, differences 
and/or claims arising out of and/or concern¬ 
ing and/or in connection with and/or in con¬ 
sequence of or relating to” 

the contract. In pursuance of the agreement 
contained in that clause, the appellant referred 
the dispute to the arbitration of the Bengal 
Chamber of Commerce on 29-8-1951. 

( 10 ) In November 1951, the respondent filed 
the suit which the appellant wants to be stay¬ 
ed. In that suit, the respondent has prayed 
for a decimation that there was and is no valid 
or binding contract between the parties and a 
further declaration that the contract of 8th 
January, in its entirety and including all its 
terms and conditions, was and is void ‘ab 
initio 1 and of no effect. Alternatively, it has 
prayed for a declaration that the contract “be¬ 
came frustrated, has come to an end, has be¬ 
come null and void and is of no legal effect 
whatever” and also for an adjudication as to 
the rights and liabilities of the parties. 

y. 1 ) Th « Prayer for a declaration of the 
nullity of the contract is based on S. 5(2) of 
the Ordinance which provides that any con¬ 
tract entered into for the sale of raw jute with 
the owner of a jute-mill, “save and except in 
the manner provided in S. 6, shall be void and 

rnmnlip^w th h ‘ S SSiC ! that S ‘ Was not 
complied with, because it was not the respon¬ 
dent who made the offer to the Board- S 6(21 
was not complied with because the Board did 
not specify a date within which ’the contract 
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„ (16 > Lords Wright and Porter, however ev 
pressed the view in the case cited that the 
question was alwave ««« .... _. a inat . 


The . learned Judge declined to hold 
tnat the arbitration clause could be treated as 
severable and could be invoked for settling the 
dispute raised in the suit. He also declined to 
decide on the application whether the contract 
was void ‘ab initio' in the view that the im¬ 
portant issues relating to that question could 
be more conveniently tried in the suit 

(14) In support of the appeal, Mr. Gimvalla 
contended in the first place that simply because 
the dispute in the suit concerned the validity 
of the principal contract itself, it could not be 
held that that dispute was necessarily outside 
the arbitration clause. Parties. Mr. 'Gimvalla 
argued, might submit to arbitration any ques¬ 
tion they liked and there was no reason why 
they could not validly and effectively submit 
even the question of the legality 0 f the princi¬ 
pal contract, if they used sufficiently wide 
language, as the parties in the present case had 
done. In support of his contention, Mr. Gin- 
walla referred to certain observations of Lords 
Wright and Porter in the case of — ‘Heyman v 
Darwins Ltd.’, (1942) A C 356 (A). 

(15) The precise argument was advanced be¬ 
fore the learned trial Judge and he repelled it 
on grounds which appear to me to be cogent. 
It is true thac the learned Lords whom Mr. 
Gimvalla quoted did make some observations 
which lend support to his argument, but the 
majority of the House, constituted of Lords 
Simon, Macmillan and Russell of Killowen, took 
a contrary view. ‘‘If", observed Viscount Simon, 
L. C., 

“one party to the alleged contract is contend¬ 
ing that it is void ‘ab initio* (because, for 
example, the making of such a contract is 
illegal), the arbitration clause cannot operate, 
for. on this view, the clause itself also is 
void.** 

“If”, observed Lord Macmillan, 
it appears that the dispute is whether there 
has ever been a binding contract between 
the parties, such a dispute cannot be covered 
by an arbitration clause in the challenged 
contract. If there has never been a contract 
at all, there has never been, as part of it, an 
agreement to arbitrate.** 

Lord Russell of Killowen agreed with Lord 
Macmillan. The simple logic of that view is 
that in order to be effective, an agreement to 
refer must be a valid agreement, but if the 
agreement be contained in the very contract, 
disputes concerning which are agreed by it to 
be referred, it cannot be a valid agreement if 
the contract* itself be invalid, because it must 
fall along with the contract, being contained in it. 
When, therefore, the dispute is as to the validity 
of the principal contract, there is necessarily also 
a dispute as to the validity of the arbitration 
agreement and, consequently, there cannot be 
a reference to arbitration on the basis of an 
agreement of such disputed validity, because, 
in the first place, if the principal contract be 
invalid, the agreement can be of no effect, and, 
in the second place, in deciding the dispute, the 
arbitrators will be deciding their own jurisdic¬ 
tion. A dispute as to the validity of a contract 
cannot therefore be held to be within an arbi¬ 
tration agreement contained in the contract it¬ 
self and such a dispute cannot be referred to 
arbitrators or dealt with by them under such 
an agreement on the basis that it is. to adopt 
the language of S. 34, Arbitration Act, a “mat¬ 
ter agreed to be referred’*. 


SS Wa$ , ahvays one °f the scV o X 

arbitrate clause. ‘‘It is all", observed Lord 


tt 


o f the scope of the submission 
Hence, if the question is whether the alleeed 

WaS V 2 id , for ille S al »ty or, being vfd 
able, was avoided, oecause induced by 5 fraud 

ta r k^1f re E e H ati ° n ? r ° n the ground of mis- 
take, it depends on the terms of the submis- 

sion whether the dispute falls within the 
arbitrator’s jurisdiction." -i 

And again: 

"I shouid prefer to put it that the existence 

th;c h l • ( ‘- e \u the arblt rator's) jurisdiction in 
this, as in other cases, is to be determined bv 
the words of the submission. I see n 0 ob- 
jection to a submission of the question whe- 
tner there ever was a contract at all, or whe- 
ther if there was, it had been avoided or end- 

To the same effect was the view expressed bv 
Lordship 1161 " " If tW ° parties ”> observed his 

"purport to enter into a contract and a dispute 
arises whether they have done so or not, or 
whether the alleged contract is binding on 
them. I see no reason why they should not 
refer that dispute to arbitration. Equally I 
see no reason why, if at the time they pur¬ 
port to make the contract they foresee the 
possibility of such a dispute arising, they 
should not provide in the contract itself for 
the submission to arbitration of a dispute 
whether the contract ever bound them or con¬ 
tinues to do so.It may require very 

clear language to effect this result." 

And again: 

“where the contract itself is repudiated in the 
sense that its original existence or its binding 
force is challenged, e.g., where it is said that 
the parties were never ‘ad idem’, or where 
it is said that the contract is voidable ‘ab 
initio’ (i.e., in cases of fraud, misrepresenta¬ 
tion or mistake), and that it has been avoid¬ 
ed, the parties are not bound by any contract 
and escape the obligation to perform any of 
its terms, including the arbitration clause, un¬ 
less the provisions of that clause are wide 
enough to include the question of jurisdiction." 
(17) With great respect, except in regard to 
cases where the alleged illegality of the contract 
is not such as would affect every one of its 
terms, the majority view appears to me to be 
the obviously preferable view. Parties may un¬ 
doubtedly, by a separate agreement, submit to 
arbitration a dispute as to whether a particular 
contract between them was valid, but we are 
not considering that case. We are considering 
a case where the arbitration agreement is con¬ 
tained in the very contract which is repudiated. 

In such a case, if the contract is repudiated on, for 
example, the ground that the parties were not 
‘ad idem’, they were in that case also not 'ad *» 
idem’ with regard to the arbitration agreement 
and consequently it is impossible to see how the 
arbitration agreement can be relied on in such 
a case to sustain a reference, however wide its 
terms may be. No width of language can make 
up for the alleged defect in the foundation. 

Suppose the arbitration clause comprised in 
express terms a dispute as to whether the con¬ 
tract was valid or not. Yet, if the contract was 
impugned on the ground that one of the parties 
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_ m : nnr or insane at the time or that the the validity of the contract, as they had dene, 
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m . e _ m ; nnr or insane at the time or that the the validity of the contract, as they had dene, 

^tract was procured by fraud, even and that there is thus no bar to the agreement 

Division in the arbitration clause taking effect, even if the contract be challenged, 

could not possibly authorise a reference of that The answer, in my view, must be in the nega- 

dispute to arbitration, because on the case made, tive. 

the arbitration agreement would be equally in- From one point of view, the arbitration agroe- 
valid and inoperative in law. It dees not ment can be treated as severable, because the 


therefore seem correct to say that the parties 
can always include in the arbitration agree¬ 
ment a dispute as to the validity of the contract, 
if only they use sufficiently wide language and 
%that when they have done so, there can always 


alleged contraventions of the Ordinance whicn 
are said to have made the principal contract 
void, do not apply co the arbitration agreement. 
Judged by the Ordinance alone, the arbitration 
agreement stands apart & unaffected. But real- * 


be a valid reference of the dispute to arbitra- ] y jt is not severable and cannot escape the 
tion, even when the agreement is contained in effect of the prohibition contained in the Ordi- 

the repudiated contract itself. I must there- nance, because it relates to the principal con- 

fore overrule the first contention of Mr. Gin- tract and thereby comes under the mischief of 

walla, based merely on the generality of the s. 23, Contract Act. That section provides that 
language used in the arbitration clause. every agreement of which the object or con- 

08) There might, however, be cases where sideration is unlawful is void and, further, that 

the alleged illegality, although it goes to the the consideration or object of an agreement is 

root of the contract, is not such as would neces- unlawful, if it is forbidden by law or is of such 


sarily affect even the ancillary terms. Such 
would be a case where there is no question of 
any contractual incapacity of the parties or of 
any basic defect which, if it vitiates the con¬ 
tract at all, vitiates the whole, but only a non- 
compliance with some provision of law which 
affects the principal contract, but does not af¬ 
fect the arbitration agreement. It has been 
said that in such a case, the question is whether 
the arbitration agreement is severable. Lord 
Wright, who said generally in the passages I 
have quoted from his speech in — ‘Heyman 
v. Darwins Ltd. (A)’ that he saw no reason why 
there could not be a valid submission of a ques¬ 
tion as to whether there had been a contract at 
all, made an exception in another part of his 
speech in respect of cases where the allegation 
, might be that there had been no ‘consensus ad 
idem’ but he added that in other cases of re>- 
pudiation of the contract, 

“it would be a question of construction whe¬ 
ther the collateral arbitration clause could be 
treated as severable and could be invoked for 
settling such a dispute.” 

Mr. Ginwalla urged it as his second point that 
the arbitration clause in the present case was 
a ? d could have independent effect. 
(19) The learned trial Judge repelled the con- 
Mr - G>nwalla in the view that an 
ration agreement presupoosed a valid con- 


a nature that, if permitted, it would defeat the 
provisions of any law. The wide terms of the 
section cover a large variety of cases, but the 
principle underlying its application to cases of 
the present type has been thus stated: 

“When conditions are prescribed by statute for 
the conduct of any particular business or pro¬ 
fession, and such conditions are not observed, 
agreements made in the course of such busi¬ 
ness or profession are void, if it appears from 
the context that the object of the Legislature 
in imposing the condition was the main¬ 
tenance of public order or safety or the pro¬ 
tection of the persons dealing with those on 
whom the condition is imposed; but they are 
valid if no specific penalty is attached to the 
specific transaction” — Pollock on Contract, 
11th Edition, 277. 

I do not think there is any reason for saying 
that the enumeration of the objects of the Legis¬ 
lature, as given in the above passage, is 
exhaustive. The Ordinance, as its preamble 
states, was promulgated for ensuring an equit¬ 
able supply of raw jute to the owners of dif¬ 
ferent jute mills, because a crisis had arisen 
in the jute industry on account of owners of 
jute mills not being able to secure adequate 
supplies of raw jute at the controlled prices. In 
view of that object of the Ordinance which was 
to avert a disaster to a vital industry of the 


tract and that it was for that reason T, a t t S f ve " a aisasier . 10 a Vltal industry of the 

had been held that when the contract cintain S J ate ; a " agree ‘" ie ? t .u in connection with a sale 

ing the arbitration clause wL void *ab initio*' °L Jut f X br K each . of Ordinance would dearly 

because the making of such a Mntrad was il' m 1 ™- 1 £ e ban imposed by S ' 23 > Contract Act. 

legal, the arbitration also becaSe 1 leSve ™„i S - ther ^ a ? y re f S0 4 n u for that S. 23 

He pointed out that Viscount Simon had pro' k invalidate only the contract for sale it- 

nounced on the precise case and had not said self but "v? a . lso any anciUar y agreement con- 

that the principal contract minii. i. ’ __nected with it. 


that the principal contract might in certa n 

bein 6 in contravention 


If the giving of security for money purporting to 


present case, there is another. 

“jf l ru . e / ha t S. 5(2) of the Ordinance only 
mak$s a jute-contract, entered .into otherwise 


(1863) 2 H & c 339 (C)/ an arbitration agree: 

regarding an unlawful jute contract which 
has the effect of withdrawing the contract from 
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a contract for the sale or purchase of jute, 
otherwise than in the manner prescribed by 
S. 6, a criminal offence, punishable with im¬ 
prisonment or fine or both. 

In my opinion, it is clear that when a con¬ 
tract for the sale of jute contravenes the Ordi¬ 
nance. an arbitration agreement relating to it 
l I s also unlawful and that being so, when a 
i jute contract is impugned as invalid on the 
i ground that it was entered into in violation of 
tne Ordinance, an arbitration agreement con¬ 
tained in the contract is not severable and ca¬ 
pable of having independent effect and accord¬ 
ingly it cannot sustain a reference of the dis¬ 
pute to arbitrators. The second contention of 
Mr. Gimvalla must therefore also be overruled. 

(20) It appears to me further that even assum¬ 
ing that the arbitration clause is severable and 
the agreement therein contained can have in¬ 
dependent effect, a dispute as to whether the 
contract is void is not comprised within the 
clause. It is true that ‘air disputes are com¬ 
prised. It is also true that the disputes which 
are intended to be within the ambit of the 
clause are described as disputes ‘arising out of 
or concerning or in connection with or in con¬ 
sequence of or relating to’ the contract. But 
however widely various, they are to be disputes 
about ur under ‘this contract*. It appears to 
me that when the parties used the expression 
Mus contract' they were not thinking merely 
of tne form of contract entered into by them, 
whether it was valid or not, but of a valid con¬ 
tract. The learned trial Judge proceeded subs¬ 
tantially on the same ground, but he did not 
cieal with the question as a question of con¬ 
struction of the clause, at least directly. 

It is noticeable that the parties had present 
to their minds a contingency when the contract, 
as such, might not be in force and operative 
and provided that even in such contingency, 
disputes between them would be referable to 
arbitration. They inserted the clause ‘whe¬ 
ther or not the obligations of either or both 
parties under this contract be subsisting* and 
also the clause ‘whether or not this contract 
has been terminated or purported to be termi¬ 
nated or completed’. The first clause pre-sup- 
poses that certain obligations arose under the 
contract and the second pre-supposes that a 
contract came into existence. But the parties 
did not provide that disputes between them 
would be referable to arbitration, whether or 
not in law any obligation ever arose under the 
contract or whether or not the contract ever 
came into legal existence at all. I would 
therefore conclude that even as a matter of 
construction, the arbitration clause must be held 
to contemplate a valid contract and not to 
cover a dispute as to whether or not the con¬ 
tract was valid. 

(21) Mr. Gimvalla lastly contended, as he had 
done before the learned trial Judge, that the 
question as to whether the contract was void 
*ab initio' or not, ought to be decided on the 
present application under S. 34. In support 
of this contention, he relied on the decision 
of S. R. Das J. in the case of — ‘Khusiram 
Benarsi Lai v. Hanutmal Boid*, 53 Cal. W. N. 
505 (D). In that case, it was undoubtedly 
held that when on an application being made 
under S. 34 for the stay of a suit, the plain¬ 
tiff raised the plea that there was no valid 
arbitration agreement, because the contract 
containing it was itself void, as he was say- 


A. I. R. 

ing in his suit, an issue arose between th* 
parties as to whether there was a valid and 
operative agreement which was the same thine 
as whether there was a valid contract and the 
Court not only had jurisdiction to decide the 
issue but also could not stay the suit or any 
part of it without deciding the same. 

But it was added that while it would be neces¬ 
sary to decide the issue if a stay was to be 
ordered, it would be necessary to decide it if 
tne Court thought it proper not to order a stay 
for otner reasons and such reasons might be ^ 
the complicated nature of the issue which 
could be more conveniently tried in the suit 
or the fact that the only relief asked for in the 
suit was a declaration that the alleged contract, 
including the arbitration clause as a term there¬ 
of, never came into existence as a valid con¬ 
tract. In such a case, the Court might de¬ 
cline to embark upon a consideration of the 
question of the formation, existence and vali¬ 
dity of the contract in the exercise of its dis¬ 
cretion. 

It was however also said that when it was 
patent that the objection to the validity of 
the contract was not genuine and raised in 
good faith but only a device to avoid arbitra¬ 
tion, the Court would act properly in exercis¬ 
ing its discretion in favour of deciding the is¬ 
sue on the application by way of deciding the 
validity of the agreement and if the decision 
went against the plaintiff, he would have only 
himself to thank. That course might particu¬ 
larly be adopted in cases where the suit includ¬ 
ed other claims which would be within the 
arbitration agreement, if the agreement subsist¬ 
ed and where the basic objection to the validi¬ 
ty of the contract, and of the agreement as a 
part of it, appeared to be disingenuous and fri- 4 
volous. With great respect, I find it difficult 
to accept all of these propositions without fur¬ 
ther consideration but, in any event, they are 
of no assistance to Mr. Ginwalla in the pre¬ 
sent case. 

(22) It is true that on an application under 
S. 34. the following three questions arise for 
decision of the Court, viz., (i) whether the plain¬ 
tiff in the suit sought to be stayed is a party to 
the arbitration agreement, (ii) whether the ap¬ 
plicant under S. 34 is a party and (iii) whe¬ 
ther the claim in the suit is in respect of any 
matter agreed to be referred. When the 
claim in the suit is for a declaration that the 
alleged contract is void ‘ab initio*, the third 
question means a question whether a dispute 
as to the validity of the contract is within the 
arbitration agreement; and when the arbitration 
agreement is contained in the contract and is 
also, so far as its language goes, wide enough 
to cover any dispute, the question narrows down 
to a question whether there is any valid agree¬ 
ment to refer. That question arises because, 
in the first place, the contract which contains k 
the agreement is itself impugned as invalid and 6 
because, in the second place, if there was no 
v^lid agreement, nothing was validly agreed to 
be referred. 

But as I have already shown, the question 
whether there was ever a valid contract bet¬ 
ween the parties can never be a question for 
the arbitrators, when the arbitration agreement 
which gives them jurisdiction is contained in 
the very contract which is impugned, not be¬ 
cause such a question cannot be within the 
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words of the arbitration clause, but because 
decision of such a question by the arbitrators 
which would involve a decision of whether the 
arbitration agreement from which they derive 
their authority is valid, is in the nature of 
things impossible. In those circumstances, it 
appears to me, as at present advised, that no 
useful purpose can be served by the Court pro¬ 
ceeding to decide on the application under S. 
34 whether there is a valid arbitration agree¬ 
ment and necessarily, except where the alleg¬ 
ed invalidity of the contract cannot affect the 
agreement, whether there is a valid contract. 

Suppose it holds that the agreement and the 
contract containing it are valid. Can it, on 
the basis of that finding, hold that the dispute 
raised in the suft as to whether the contract 
is valid is within the arbitration clause and a 
matter agreed to be referred? Obviously it 
cannot, because such a dispute can never be 
within the jurisdiction of arbitrators. If it 
cannot so hold, it cannot stay the suit, because 
S. 34 does not empower the Court to stay the 
suit on its own view that there is a valid con¬ 
tract and that the plaintiff’s contention to 
the contrary is unfounded. If the dispute 
raised in the suit as to whether there is a valid 
cpntract must remain outside the arbitration 
agreement, however unsubstantial it may be, 
that dispute can be finally decided only in the 
suit and the Court cannot lay it to rest by 
finding on the application under S. 34 that there 
is a valid contract, nor can it stay the suit 
on such a finding. So long as any one of 
the conditions laid down in S. 34 remains un¬ 
satisfied, the suit cannot be stayed. 

The section undoubtedly confers a discretion 
,on the Court, but it is only a discretion to 
istay or not to stay the suit after the conditions 
'laid down in the section are found to be satis¬ 
fied or a discretion not to stay the suit in view 
of the difficulty of the questions on the facts 
of a case, but it is not a discretion to stay 
the suit even if one of the conditions may be un¬ 
satisfied. 

It follows that the moment it appears that 
the dispute raised in the suit is not a dispute 
in respect of a matter agreed to be referred, 
e. g., a dispute as to whether the alleged, con¬ 
tract is void, there can no longer be any ques¬ 
tion of staying the suit. To proceed thereafter 
to decide, in a case where the arbitration agree¬ 
ment is contained in the impugned contract, 
whether the arbitration agreement or the con¬ 
tract containing it is valid, can be productive 
of no practical result except perhaps that if 
the contract is found to be valid, the plaintiff 
will have a short shrift in the suit. It also 
appears to me that the whole scope of S 34 
is an enquiry as to whether the suit will be 
stayed and the moment it appears that the 
suit cannot be stayed, because the dispute rais¬ 
ed by it is not a dispute agreed to be referred, 
the section exhausts itself and there is no war¬ 
rant in its provisions for proceeding further to 
decide any other issue. 

One must hesitate to differ from so eminent 
and experienced a Judge as S. R. Das but 
before assenting to some of his propositions, I 
shouU require to have my doubts dispelled, 
ms lordship relied on certain observations of 
in — Heyman v. Darwins Ltd’, 

SnLS ob ? ervat , ions w ere certainly in¬ 
fluenced by the view of the learned Lord that 
even a dispute as to whether there was ally 


contract at all could be submitted to arbjtra- 
lion and that by an agreement contained in 
the contract itself. 

(23) But even accepting every one of tne. 
principles laid down by S. R. Das J., x do not 
think that this is a proper case where wq 
should take it upon ourselves to decide : on the 
application under S. 34 whether the contract 
including therein the arbitration jfgreem , 
was valid. There is no reason for saying 
(hat the question is not a serious question and 
that it has not been raised in the suit in good 
faith. Whether the signature of a broker is 
sufficient for the purposes of an offer under tne 
Ordinance, whether the fixation of a period for 
the conclusion of a contract is mandatory and 
whether the period of delivery prescribed by 
R. 12 applies only when there is no agreement 
between the parties or whether any agreement) 
as to the period of delivery must be subject 
to maximum laid down in R. 12, are all diffi¬ 
cult and substantial questions. In my opinion, 
the learned Judge exercised his discretion pro¬ 
perly in leaving them to be decided in tne 

suit. 

(24) This, however, does not dispose of the 
case. The suit not only asks for a declaration 
that the contract was void ‘ab initio’ but also, 
alternatively, for a declaration that the con¬ 
tract has become frustrated and for a declara¬ 
tion and adjudication of the rights of the par¬ 
ties. The last two matters are clearly with¬ 
in the jurisdiction of arbitrators, if there is a 
valid arbitration agreement. There is certainly 
a danger, to which Lord Porter adverted, of a 
party defeating an arbitration agreement by 
simply bringing a suit and putting in there a 
claim for a declaration that the alleged con¬ 
tract was void, “at any rate until the question 
of jurisdiction had been decided”. 

A stoppage of the arbitration proceedings 
till the question of jurisdiction has been decid¬ 
ed in the suit cannot, I apprehend, be avoided, 
but when there are other questions raised by 
the suit, there is no reason why the plaintiff 
should be allowed to avoid arbitration even 
with regard to them, if jurisdiction is found. 
The proper course to adopt in such a case is 
either to keep the application under S. 34 pend¬ 
ing till the question of jurisdiction is decided 
in the suit or to make a conditional order. The 
latter appears to me to be the more convenient 
course. 

(25) In the result, the appeal is allowed in 
part. In modification of the order of S. R 
Das Gupta J., declining-to stay the suit, I direct 
that the suit shall proceed for a decision, in 
the first instance, of the claim to the first two 
declarations asked for in the plaint. If it be 
held that there never was a valid contract 
between the parties and that the alleged con- 
tract, including all its terms, was void ab ini¬ 
tio, the suit will necessarily be decreed and 
win come to an end. If, however, it be held 

c tb f„ c ° ntra ct was valid, the rest of the 
suit shall be stayed. Each party will bear 
its own costs in this appeal. The appellant 

, to flle its written statement 

Sv t S> r s prayed for - 

(26) SARKAR J.: I agree. 

A/V.R.B. Appeal partly allowed. 
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AJ.R. 1953 CALCUTTA 456 (Vol. 40, C. N. 167) 
CHAKRAVARTTI AND SINHA JJ. 
Nityananda Hoy Accused-Petitioner v. Rash- 
behari Roy ... Complainant-Opposite Party. 

Criminal Revn. No. 940 of 1951, D/- 19-2- 
1952. 

(a) Evidence Act (1872), Ss. 65(a) and 66 
— Original in possession of opposite party. 

In order that secondary evidence of 
documents mentioned in S. 65(a) may be 
given, it is essential that the procedure 
laid down in S. 66 should be strictly com¬ 
plied with. Where no notice as required 
by S. 66 is given the secondary evidence 
is not admissible. (Para 5) 

Anno: Evidence Act, S. 65 N. 3; S. 66 N. 1. 

<b) Evidence Act (1872), S. 67 — Carbon 
copies — Use for comparison. 

Carbon copies, particularly copies made 
on carbon paper used in this country, can¬ 
not generally be relied upon for purposes 
of comparison, because the impression 
made upon such carbon paper is generally 
irregular and blotched. (Para 6) 

Anno: Evidence Act, S. 67 N. 3. 

Gurudas Bhattacherjee, for Petitioner. 

CHAKRA VARTTI, J. : The petitioner has 
been convicted of two offences under S. 
406, Penal Code under two separate counts. 
The acts charged against him are that he 
committed criminal breach of trust in respect 
of 3 tolas and 5 annas of gold on 5-2-1951 and 
that similarly he committed the same ofTence 
in respect of a further quantity of 26 tolas 
and 9 annas of gold on 2-3-1951. The learn¬ 
ed Magistrate has accepted the prosecution 
case and sentenced the petitioner to rigorous 
imprisonment for 4 months and 2 months res¬ 
pectively — the sentences to run concurrently. 

(2) The proceedings were commerced on 
the complaint of one Rashbehari Roy who 
alleged that he was a goldsmith, carrying on 
business at Cuttack and that he used to get 
the articles of his trade manufactured by 
workmen in Calcutta of whom the petitioner 
was one. The petitioner is also related to the 
complainant, being his nephew. The com¬ 
plainant’s case further was that he had en¬ 
trusted 29 tolas 14 annas and 3 pies of gold 
on 2-3-1951, and that the ornaments manu¬ 
factured with that gold were due to be deli¬ 
vered in about a fortnight’s time. When, how¬ 
ever, the complainant demanded delivery of 
the ornaments he was put off from time to 
time and ultimately, on 28-3-1951, the peti¬ 
tioner denied having received any 'gold from 
the complainant at any time at all. This story 
was slightly varied in the course of the evi¬ 
dence when the petitioner stated that 29 
bharies 14 annas and 3 pies of gold had not 
been entrusted all at the same time but that 
out of the total quantity, 3 tolas and 5 annas 
had been entrusted on an earlier occasion, 
namely, on 5-2-1951. 

(3) In support of his case the petitioner 
(sic) relied upon a receipt alleged to have 
been granted by the petitioner at the time 
the gold had been delivered to him. There 
was some oral evidence as well, particularly, 
of a brother-in-law of the complainant who 
carries on the profession of a Dentist. The 
learned Magistrate relied principally upon the 
receipt which is Ex. 1 i n the case and which 
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was alleged by the prosecution to bear the 
signature of the petitioner. 

(4) It was contended on behalf of the neti- 
tioner that the learned Magistrate had erred 
in law in relying upon Ex. 1 at all, inasmuch 
as it was not admissible in evidence. In order 
to appreciate this argument of the petitioner 
}' 1S necessary to remember that Ex. 1 is mere¬ 
ly a carbon copy of the original receipt which 
is said to have been written out by the com¬ 
plainant himself but signed by the petitioner. 
It was contended that on the prosecution’s 
own case. Ex. 1 was a copy and it could not 
be admitted in evidence unless the rules re¬ 
garding the user of the secondary evidence 
were strictly complied with. In our opinion 
this contention is well-founded. 

(5» As I have already stated, what was 
sougnt to be proved out of Ex. 1 was the sig- 
nature ^which the petitioner was alleged to 
have affixed to it. It is, however, not the ori¬ 
ginal signature but a copy appearing on a 
carbon copy. This carbon copy of the s ! g- 
nature may be a piece of secondary evidence 
within the meaning of S. 63(2), Evidence Act, 
being a copy made by a mechanical process 
which ensures its correctness, but simply be¬ 
cause it is secondary evidence of a proper 
form, it does not follow that the prosecution 
was entitled to adduce it in evidence all at 
once. According to the prosecution, the ori¬ 
ginal was in the possession of the petitioner 
and the case, therefore, came under S. 65(a), 
Evidence Act which speaks of documents in 
the possession of the party against whom they 
are sought to be used. But in order that 
secondary evidence of such documents may be 
given, it is essential that the procedure laid 
down in S. 66 of the Act should be s’rictly 
complied with. 

The procedure there prescribed is that the 
party desiring to make use of secondary evi¬ 
dence must, in the first instance, serve a notice 
upon the party in whose possession the original 
may be, requiring him to produce the original 
and it is only when such notice is not com¬ 
plied with that the right to give secondary evi-. 
dence arises. There are certain excep'ions to 
the rule laid down in S. 66, but it is perfectly 
clear that none of them applies to the present 
case. It is equally clear from the records that 
no notice of any kind was ever served on the 
petitioner. In those circumstances, it follows 
that the carbon copy of the signature, appearing 
on Ex. 1, never became admissible in law and 
in so far as the learned Magistrate’s conclu¬ 
sion is based upon Ex. 1, it is plainly erro¬ 
neous. 

(6) It appears to me further that even if 
the question be regarded as a pure question 
of fact, the learned Magistrate clearly mis¬ 
directed himself in arriving at the conclusion 
that he did. The complainant came to the 
Court with the somewhat strange story that 
he entrusted to the petitioner a quantity of 
gold of the value of about Rs. 3000/- and took 
care to obtain a receipt from him, but that, 
at the same time, he allowed the petitioner, 
who was the grantor of the receipt, to keep 
the original with him and was himself content 
to receive only a copy. The manifestly un¬ 
usual character of a transaction of that kind 
was commented on by the defence, but the 
learned Magistrate paid no attention what-: 
ever to it. He simply referred to the conten-. 
tion advanced on behalf of the accused that 
the case put forward by the complainant 
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patent marks of artificiality but beyond mak¬ 
ing a reference to the contention, he did not 
consider it necessary to deal with it. 

It was also contended before the learned 
Magistrate that if the signature appearing on 
Ex. 1 was to be foisted upon the petitioner, it 
could be done only if a proper comparison of 
(hat signature with the admitted signature of 
Ihe petitioner was possible. No such compa¬ 
rison, however, was possible in the present 
case inasmuch as the disputed signature was 
only a carbon copy. It was argued that no 
^opinion about pen pressure or pen stroke or 
alignment could properly be formed upon a 
carbon copy. The learned Magistrate, dealing 
with that argument, simply observed that he 
did not know if there was any authority for 
that proposition. If he did not know, he might 
have referred to some authoritative work like 
Osborn or Brewester and if he did so, he would 
have found that carbon copies, particularly 
copies made on carbon paper ordinarily used 
in this country, could not generally be relied 
upon for purposes of comparison, because the 
impression made upon such carbon paper was 
generally irregular and blotched. 

Further, the deposits on the carbon paper 
were generally wiped oft when the paper was 
folded with the result that all traces of the 
distinctive characteristics of the writings on it 
became blurred. A further point which, it 
seems to us. escaped the notice of the learned 
Magistrate is that, according to the complain¬ 
ant, the petitioner signed his name on the ori¬ 
ginal of Ex. 1 with a fountain pen. That 
again, is a feature of the prosecution case 
which appears to me to be somewhat strange. 
It is but ordinary experience that if anybody 
wants a particular document to be duplicated 
*A or triplicated with the aid of carbon paper, 
he writes the original with a pencil in order 
mat a necessary amount of pressure may be 

hnL U mL the n°u gin . al - 11 is hardl y that any- 
Sth - be ' fou . nd writin e the original 

some 1 Mi w 5 "’ lf the intenti °n is that 

some copies will have to be made. 

mi!o e 4 i! ear ^ ed Ma S ist rate again did not exa- 
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tion of and the sentence passed upon the peti¬ 
tioner are set aside and he is acquitted. 

(10) The petitioner will now be discharged 
from his bail bond. 

(11) SINHA, J.: I agree. 

C/D.H. Rule made absolute. 
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CHUNDER J. 

Jyoti Bhusan Das and another, Petitioners 
v. The State. 

Criminal Revn. No. 854 of 1951, D/- 23-11- 
1951. 

Criminal P. C. (1898), S. 539B — Local ins¬ 
pection — Drain trespassing accused’s land — 
Measurements carried by unauthorised person 
— Accused not supplied with inspection report 
on request — Conviction of accused for des¬ 
troying drain cannot be sustained — Penal 
Code (1860), Ss. 96, 97. (Paras 2, 3, 4) 

Anno: Criminal P. C., S. 539B N. 10; Penal 
Code, S. 97 N. 5. 

S. S. Mukherjee for Kishore Mukherjee, for 
Petitioners; Samarendra Nath Mukherjee (No. 
2), for the State. 

ORDER: This Rule _ was Issued at the 
instance of two persons who were convicted by 
a Magistrate, First Class, Contai, and given a 
non-appealable sentence. A petition of motion 
before the Sessions Judge was rejected by the 
Additional Sessions Judge of the district. 

(2) The facts briefly are that the Union 
Board had cut a drain which carried water 
and fouled the tank of the petitioners. I do 
not understand how in these civilised times the 
water of a reservoir could be so fouled by the 
action of a public body. Anyway, that was what 
was done. The petitioners considered that this 
drain trespassed upon a portion of the slope of 
their tank and the Union Board had no 
authority to trespass upon the slope of then- 
land in that way by cutting a drain. The 
petitioners gave evidence of a proper pleader 
commissioner who had surveyed the lands to 
the effect that according to what he found the 
portion of the drain was on the petitioners’ land. 
The petitioners therefore destroyed that portion 
of the drain. The learned Sessions Judge did 
not reject altogether the story of the claim 1 
over the land of the petitioners but he was of 
opinion that assuming that the drain was over' 
their land, they should have waited and not' 
taken the law into their own hands to undo' 
the effect of the trespass. I do not pretend to' 
understand the reasoning of the learned Sessions' 
Judge and understand why they should submit' 
to an act of trespass. 

4 ifc appears that the learned 
Magistrate went and held a local inspection. At 

kmin^n °h Sit an iSiauthorised 
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that C ff de ±« these reasons. I think 
that the convictions and sentences cannot 
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stand and must be set aside. The Rule is made 
absolute. The fines, if paid, will be refunded. 

C K.S Conviction and sentence set aside. 
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(SPECIAL BENCH) 

CHAKRAVARTTI C. J., DAS GUPTA 
AND SARKAR JJ. 

Albion Jute Mills Co. Ltd., Petitioner v. Jute 
and Gunny Brokers Ltd., Respondent. 

Arbitration No. 105 of 1952, D/- 28-1-1953. 

(a) Raw Jute (Central Jute Board and Mis¬ 
cellaneous Provisions) Act (6 of 1951) — Vali¬ 
dity of the Act — (Constitution of India, Sch 
vri, List II Item 26). 

The Act, in its pith and substance, is 
legislation in respect of ‘Trade and Com¬ 
merce within the State* which belongs to 
Sch. VII, List II Item 26 and. as such, it 
was within the competence of the State 
legislature. (Para 12) 

(b) Raw Jute (Central Jute Board and Mis¬ 
cellaneous Provisions) Act (6 of 1951), Ss. 5, 6, 
7 and 2(1) — “Appointed day.” 

The effect of S. 2(1) is to require that 
for the expression ‘-the purpose of this 
Ordinance’, “the purpose of this Act” 
should be read and if so read the notifica¬ 
tion of 29-12-1950 must be taken as specify¬ 
ing the day mentioned in it as the appoint¬ 
ed day for the purposes of Ss. 5, 6 and 7 
:>f the Act and not of the Ordinance. 

(30-12-1950 held was the appointed day 
for the purposes of the Act). (Para 14) 

(c) Arbitration Act (1940), S. 2(a) — Arbi¬ 
tration agreement — Form of. 

Where the parties did not go to the 
arbitration under an independent agree¬ 
ment after discarding the contract it was 
not right in law or correct in fact to treat 
:hem as having gone to arbitration under 
a further agreement for which they uti¬ 
lised the piece of writing in which the 
arbitration clause was expressed. 

(Para 15) 

Anno: Arbitration Act, S. 2 N. 4. 

(d) Arbitration Act (1940), S. 2(a) — Arbi 
tration agreement — Dispute. 

A dispute as to whether there had b°en 
a contract at all, cannot be a dispute aris¬ 
ing out of or concerning a contract and, 
:herefore, for an agreement to refer to 
such a dispute the language of the arbitra¬ 
tion clause cannot be appropriated. 

(Para 15) 

Anno: Arbitration Act, S. 2 N. 2. 

(e) Evidence Act (1872), S. 115 — Estoppel 
against statute. 

There can be no estoppel against a sta¬ 
tute. Therefore, a party who has gone to 
arbitration under the contract which was • 
void under some Act (in this case. Raw 
Jute (Central Jute Board and Miscellane¬ 
ous Provisions) Act (6 of 1951)) cannot 
plead that his opponent having taken part 
in arbitration proceedings could not la f er 
on repudiate the award as void. (Para 17) 

Anno: Evidence Act, S. 115 N. 50. 

Advocate General with A. C. Mitra and D. C. 
Sethia, for Petitioner: S. Chaudhry with P. 
Oinwalla, for Respondent. 


CHAKRAVARTTI, C. J.: This is a re¬ 
ference under Chap. 5, R. 2, Rules of the Ori¬ 
ginal Side, by Bachawat J. of an application 
made to him, praying that a certain award be 
declared null and void or. alternatively, that 
the validity and existence of the contract to 
which the award related, be adjudged and 
determined and that the award be set aside. 
The learned Judge thought that the questions 
raised before him were such that they might 
be dealt with more advantageously by a larger 
Bench, particularly in view of the fact that no 
appeal would lie from his decision on those 
questions. He thought further that the whole 
application might be dealt with by the larger 
Bench, because on the remaining questions too, 
the parties had agreed to proceed only on the 
affidavits. 

(2) The facts are simple, but in order to set 
out intelligibly the questions of law which have 
arisen out of them, it is necessary to refer first 
to the relevant provisions of law and their 
history. 

(3) In 1950, the West Bengal Legislature 
passed an Act, called the West Bengal Jute 
(Control of Prices) Act, which was directed as 
regulating prices of jute and empowered the 
Government to fix maximum prices by notifica¬ 
tion. The Act, which was Act 6 of 1950, came 
into force on the 15th March of that year and 
maximum prices were fixed by certain notifi¬ 
cations. On 14-12-1950, the Governor of West 
Bengal promulgated an Ordinance, called the 
Raw Jute (Central Jute Board and Miscellane¬ 
ous Provisions) Ordinance (17 of 1950), for the 
better regulation of the jute trade. It was 
stated in the preamble ‘inter alia’ that the 
owners of the jute mills were not being able to 
secure adequate supplies of jute at the maxi¬ 
mum prices fixed under Act 6 of 1950 and it had 
become expedient to set up a Central Jute 
Board in West Bengal for ensuring an equitable 
supply of raw jute to the owners of the different 
jute-mills. Accordingly, S. 4 of the Ordinance 
provided for the constitution of a Central Jute 
Board “as soon as may be” after its commence¬ 
ment. By S. 6, provision was made for the 
manner in which contracts for the sale and 
purchase of raw jute between sellers and 
owners of jute-mills were to be entered into 
and it was laid down that such contracts would 
have to be made through the Central Jute 
Board according to a certain procedure. Sec¬ 
tion 5(1) prohibited the sale and purchase or 
raw jute to and by owners of jute-mills except 
in pursuance of a contract entered into in the 
manner provided for in S. 6 and S. 7(1) im¬ 
posed a similar prohibition on giving and ac¬ 
cepting delivery. Section 5(2) declared that 
any contract entered into for the sale or the 
supply of raw jute with the owner of a jute- 
mill except in the manner provided in S. 6 
would be void and of no effect. Section 7(3) 
provided that Ss. 5, 6 and 7 would come into 
effect on and from “the appointed day” which, 
under S. 2(1), meant the day specified by the 
State Government by notification in the Official 
Gazette as the appointed day for the purpose 
of the Ordinance. By a notification dated 29- 
12-1950 and published in an extraordinary 
issue of the Calcutta Gazette of the same date, 
30-12-1950 was specified as the appointed day 
for the purposes of Ss. 5, 6 and 7. 

(4) The Ordinance which consisted of 15» 
sections was subsequently replaced by an Act. 
called the Raw Jute (Central Jute Board and 
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Miscellaneous Provisions) Act (6 of 1051) which 
added one more section. The Act came into 
force on 21-3-1951. The first fifteen of its sec¬ 
tions were virtually verbatim reproductions of 
the corresponding sections of the Ordinance 
and S. 16, newly added, read as follows: 

“16. The Central Jute Board constituted, any 
rule made, any notification or license issued, 
any direction given, any contract entered in¬ 
to, any minimum price fixed, anything done 
or any section whatsoever taken under the 
m Raw Jute (Central Jute Board and Miscella¬ 
neous Provisions) Ordinance. 1950, shall, on 
the said Ordinance ceasing to operate, be 
deemed to have been constituted, made, 
issued, given, entered into, fixed, done or 
taken under this Act as if this A^t had com¬ 
menced on the 14th day of December, 1950. 


(5) At all times material for the purposes of 
the present case, it was the Act which was in 
force. It has since been repealed by Act 14 of 
1952 which came into force on 5-8-1952, but 
nothing turns on that circumstance. 


(6) One other fact requires to be referred to. 
S. 6 of the Ordinance and the same section of 
the Act provided that any person, desiring to 
sell or supply raw jute to the owner of a jute- 

• II a * a .1 n I * . II a. 
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mill, must apply'to the Board, giving all parti¬ 
culars, that the Board would thereafter select 
an owner of a jute-mill (who had signified his 
intention to buy raw jute to the Board in writ¬ 
ing) with whom the applicant might enter into 
a contract, that the parties would have there¬ 
after to enter into the contract by a date speci¬ 
fied by the Board and that the prices for raw 
jute fixed under such contract were not to 
exceed the maximum prices, if any, as might 
be fixed under the West Bengal Jute (Control 
of Prices) Act, 1950. It appears that by a noti¬ 
fication, dated 10-3-1951 and published in the 
Calcutta Gazette on 15-3-1951, the notifications, 
fixing the maximum prices, were rescinded. 
Thereafter, both when the Ordinance was in 
force and after the Act had come into opera- 
* ^ Central Jute Board issued a series 
• Circulars by which it authorised owners of 
jute-nulls to purchase raw jute up to the ex¬ 
tent of the quotas respectively allotted to them 
through normal trading channels”, subject to 
nf £J Urn ! shing p arti £ulars of the contracts and 

piron !? neS under th , em t0 the Board. Such 
circulars were issued on 12 - 3-1951 19 - 1-1051 

M-1951 and 5-7-1951, to menu™ U, a S 

DrnSS ar %^ re ^ Cl ^ rly incon sistent with 
the provisions of the Ordinance and the Act. 
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* acts re ' at ‘ ng to dispute between 
the parties may now be stated. On 6-4-1951 
wh lc h wa s after the Act had come “nto force 
the petitioner, Albion Jute Mills Comoanv T td ' 
entered into a contract with lheTesSondent' 
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were not accepted on the plel that tfi e docu 
wer e not in order and delivery of 
goods was not taken. The last date on which 
the documents were presented was 17 - 9^1951 
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On 26-9-1951, the. Solicitors for the respondent 
wrote to the petitioner to say that the respon¬ 
dent had exercised its option of cancelling the 
contract and to demand payment of a sum of 
Rs. 1.95.000/- as damages suffered, computed 
at the difference between the contract price 
and the market price as on 17-9-1951. By a 
letter dated 5-10-1951, the petitioner demea 
liability to pay the amount claimed and there¬ 
after. on 2-11-1951, the respondent referred the 
dispute to the arbitration of the Bengal Cham¬ 
ber of Commerce under the arbitration clause 
contained in the contract. The petitioner ap¬ 
peared before the Tribunal of Arbitration con¬ 
stituted by the Bengal Chamber, filed state¬ 
ments and adduced evidence, but did not 
attend the last sitting of the Tribunal which 
was held on 19-2-1951. An application for an 
adjournment made on that very day was re¬ 
fused and the Tribunal proceeded with and 
concluded the hearing. On 29-2-1952, the 
Arbitrators signed their award by which they 
allowed the respondent’s claim in full, with 
interest and costs. The award was filed in this 
Court on 23-4-1952 and on 9-6-1952, the present 
application was made. 


(8) Broadly speaking, it is prayed by the ap¬ 
plication that the award be declared void, be¬ 
cause it was given with reference to a contract 
which was itself void by reason of not having 
been entered into in compliance with S. 6, Raw- 
Jute (Central Jute Board and Miscellaneous 
Provisions) Act. 1951, and that it be set aside 
on certain grounds of misconduct on the part 
of the arbitrators, as also a certain illegality. 
Before us, the learned Advocate-General, who 
appeared on behalf of the petitioner, conceded 
that as to the merits of the award, his client 
had no case at all and he stated that, accord¬ 
ingly, he would not urge any ground other than 
the ground that the award was void and had 
no existence in law. The other questions raised 
in the application, the learned Advocate-Gene¬ 
ral conceded, related to matters which were 
clearly within the jurisdiction of the arbitra¬ 
tors and for them to decide and he also did 
not think that he could rely on the refusal to 
grant an adjournment on 19-2-1952 as an in¬ 
stance of misconduct. 


(9) On the only ground urged by the learned 
Advocate-General, he referred to the provi¬ 
sions of S. 5(2) of the Act by which all con¬ 
tracts of the specified kind, not entered into 
in the manner prescribed by S. 6, were declared 
to be void and of no effect. The present con¬ 
tract being of the specified kind and not having 
been entered into in compliance with S. 6, was. 
therefore, void and if it was void & of no effect, 
an award in relation to it was also void Besides! 
the contract being void, the arbitration clause 
contained in it was also void and accordingly 
there was no valid arbitration agreement un¬ 
der which there could be a valid reference and 1 
no vahd reference upon which there could be a 
valid award. 

Before Mr. Justice Bachawat, it was 
contended on behalf of the respondent that bv 

f rs « lssued from time to time, the 
Board had introduced an alterna- 
"Y.® method of selecting owners of jute-mills 
with whom contracts for the sale or supply of 

sn^vi could ^ entered into and authorised 
thS- l nte u into contracts through 
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particulars of all transactions being furnished 
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to the Board, and that, therefore, the present 
contract, having been entered into through the 
normal trade channel, was valid. Before us, 
Mr. Chaudhuri, appearing on behalf of the res¬ 
pondent, expressly abandoned that contention. 
He conceded that the Central Jute Board, being 
a statutory body, could act validly only if it 
acted within the rights and functions conferred 
on and assigned to it by statute and anything 
done by it in excess of its powers under the 
statute, like the issuing of the Circulars in 
question, was clearly without jurisdiction. It 
was therefore not possible for the respondent 
to plead the Circulars in answer to the peti¬ 
tioner’s contention. Mr. Chaudhuri,however, con¬ 
tended that Act 6 of 1951 was itself ultra vires 
the State Legislature, that even if it was not ultra 
vires, Ss. 5, 6 and 7 of it were not in force on 
the date of the contract and in fact not in 
force at any time at all and that even assuming 
the contract and the arbitration clause, as a 
part of it, were void, thete was still on the 
facts of the case a valid reference to arbitra¬ 
tion and a valid award which the petitioner 
could not question in view of the part it had 
taken in the arbitration proceedings. 

(11) It is perfectly clear that if the Act was 
a valid Act_and it was in force on the date of 
the contract, there can be no escape from the 
conclusion that the contract is void. The 
learned Advocate-General referred to the rules 
framed under the Ordinance which were to be 
deemed to have been framed under the Act 
and which required the application containing 
the offer for sale to be in the prescribed form, 
and the delivery period to be one month from 
the date of the offer. But if the respondent did not 
apply to the Board at all and the contract was 
not entered into through the intermediation of 
the Board, no question of the application not 
having been in the prescribed form or of the 
delivery period not having been one month 
from the date of the offer, arises. Necessarily, 
the rules as to the details of the procedure io 
be followed in cases where the contract was 
entered into through the Board were not com¬ 
plied with. The only relevancy of the rules is 
that, read with section 6 which requires the 
application to contain the prescribed particu¬ 
lars and the contract to be on such terms and 
conditions as may be prescribed and with 
S. 14(2) which authorises the State Government 
to provide by rules for all or any of the matters 
required to be prescribed under the Act, they 
are equally mandatory. A contract, in order 
to be valid, must not only be entered into 
through the Board, as laid down in the Act, 
but it must also be entered into in the form 
and in accordance with the procedure and on 
the terms and conditions prescribed by the 
rules, where, as to them, there is no agreement. 
Neither of the requirements having been com¬ 
plied with in the present case, the contract is 
plainly void and of no effect by reason of the 
provisions of S. 5(2) of the Act. provided the 
Act itself was valid and operative. 

(12) Mr. Chaudhuri, who did not lay much 
stress on his first and third points, contended 
that the Act was not valid, inasmuch as it was 
a piece of legislation relating to “Trade and 
Commerce with foreign countries: import and 
export across customs frontiers”, which be¬ 
longed to Item 41 of List I in Schedule 7 to 
the Constitution. I am entirely unable to ac¬ 
cept that view of the Act. Asked how it re- 
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latcd to import and export, Mr. Chaudhuri 
instanced tne case of an Indian citizen of West 
Bengal owning a jute-mill situated in Pakistan 
and another Indian citizen having raw jute to 
sell in that country and their entering into a 
contract in West Bengal. If both the Mill and 
the jute be in Pakistan, as in the case posed 
by Mr. Chaudhuri if I understand him aright, 
I do not see how any question of import or ex¬ 
port arises. Assuming, however, that the mill 
is in West Bengal and the jute in Pakistan, 
and the owners of both the mill and the jute 
are West Bengal citizens who enter into a 
contract in West Bengal, even then I do not 
see that any question of import is involved in 
the provisions of the Act. The Act only deals 
with the manner in which and the party with 
whom a contract of sale shall be entered into, 
the price that shall be charged and the condi¬ 
tions as to the time of delivery and other de¬ 
tails, such as may be prescribed by the rules, 
which shall be complied with. The right to 
import jute from outside India, the manner of 
importing it or the duties payable are not dealt 
with by the Act at all. In the converse case 
of the jute being in India and the mill being 
in Pakistan also, no question of export is in¬ 
volved in the provisions of the Act, besides 
that the Act does not appear to be concerned 
with the owner of a jute miil situated in Pakis¬ 
tan, although he may be a citizen of West Ben¬ 
gal. It may be said that if such an owner is 
not selected by the Board, sale to him and 
consequently the export cf any raw jute to his 
mill is made impossible, but even then the Act 
does not aim at producing any such result by 
means of controlling export and even if the 
‘owner of a jute-mill’, as contemplated by the 
Act, means the owner of a jute-mill situated in 
West Bengal or in India, which appears to be 
the meaning by reason of the definition of ‘jute- 
mill’ in S. 2(5), control of export of raw jute 
is not the subject-matter of the Act, though 
some indirect control may be an incidental re¬ 
sult in certain cases. In fact, export of raw 
jute out of India is controlled by other Acts 
and other regulations. In my opinion, the pith 
and substance of the present Act is clear. The 
preamble sets out the aims and objects of the 
Act and states that it was being passed in order 
to make adequate supplies of raw jute available 
to the owners of jute-mills at the maximum 
prices fixed by Act 6 of 1950 which they were 
finding it difficult to secure, to set up a Central 
Jute Board for ensuring an equitable distribu¬ 
tion of raw jute between owners of the different 
mills, for better regulation of the jute trade 
and for the protection of the cultivators of 
jute. The Act itself provides for the constitu¬ 
tion of a Jute Board, vests the Board with the 
control of sales of raw jute to mill-owners, 
makes it compulsory to enter into contracts for 
such sales through the Board, prescribes the 
method of entering into and carrying out such 
contracts, regulates the price chargeable under 
such contracts, provides for the fixation of a 
minimum price payable to cultivators and 
authorises the Government to control stocking 
of raw jute. Quite clear, the Act, in its pith 
and substance, is legislation in respect of ‘Trade 
and Commerce within the State’ which belongs 
to Item 26 of List II and, as such, it was with¬ 
in the competence of the State Legislature. 

(13) Mr. Chaudhuri laid the greatest em¬ 
phasis on his second point which was that Ss. 
5. 6 and 7 of the Act never came into force at 
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ail, not to speak of their having been in force 
on the date of the contract. Section 7(3) of 
the Act provides that Ss. 5, 6 and 7 shall have 
effect on and from the appointed day and the 
point canvassed was whether any appointed 
day had been ever specified for the purposes 
of the Act. According to the definition of ‘ap¬ 
pointed day* in S. 2(1), it means “the date spe¬ 
cified by the State Government by notification 
in the Official Gazette as the appointed day for 
the purpose of this Act”. The definition in 
the Ordinance was the same, except that in¬ 
stead of This Act*, it said ‘this Ordinance’. It 
will be remembered that for the purposes of 
Ss 5, 6 and 7 of the Ordinance, a notification, 
dated 29-12-1950, specified 30-12-1950 as the ap¬ 
pointed day. Under S. 16 of the Act which 
has already been quoted in full, that notification 
must be deemed to have been issued under the 
Act, as if the Act had commenced on 14-12- 
1950. The contention of Mr. Chaudhuri was 
that although the Act might have to be deem¬ 
ed to have commenced on 14-12-1950 and al¬ 
though the notification of 29-12-1950 might have 
to be deemed to have been issued under the 
Act, still the notification could not suffice to 
make 30-12-1950 the appointed day for the pur¬ 
poses of Ss. 5, 6 and 7 of the Act, because it 
said and continued to say that the day specified 
in it was the appointed day “for the purposes 
of Ss. 5, 6 and 7 of the said Ordinance**. Ac¬ 
cording to Mr. Chaudhuri, there was nothing 
to require the word ‘Act* to be read for the 
word ‘Ordinance’, as occurring in the notifica¬ 
tion and therefore the notification, although it 
was to be deemed to have been issued under 
the Act, remained a notification specifying an 
appointed day for the purposes of the Ordi¬ 
nance. The result was that no appointed day 
was ever fixed for the purposes of the Act at 
all and therefore Ss. 5, 6 and 7 of the Act 
never came into force. 

°P inion > the contention of Mr. 
Chaudhun carried technicality beyond reason- 
aple limits and even as a technical argument, 

!^o n i 0 o^ r . ex . amination - If the notification 
^9-12-1950 is to be deemed to have been is- 
• er , the Act, it must be deemed to have 
been tesue,! under S. 2(1) thereof. Section 2(1) 
notifl 9 a l lon » specifying a particular 

thk A^t” he L ted » day for the Purpose of 
® n P' therefore, the notification of 

jeci! 2 ^ 1950 ^ f « must 1,6 taken as a notification 
a? sned£?n r V (1 ] ° f the Act > *At be taken 
aDMinSSl ay mentioned in it as the 
Wwi-A d * y f ? r tke Purposes of Ss. 5. 6 and 

M ° f CimuHhnri"! not of , tkos e of the Ordinance. 
Mr. Uiaudhuri appeared to contend that S lfi 
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was issued. If in that context, the notiflca- 
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pose of this Act’ should be read. In my opi¬ 
nion, it is unnecessary to pursue further what 
appears to me to be only a verbal quibble and 
not an argument of substance. With regard to 
notifications issued under the Ordinance, the 
plain meaning and effect of S. 16 is that they 
are to be treated as issued under the Act and 
for the purposes of the Act. If so, 30-12-1950 
being the appointed day for the purposes of 
the Act, Ss. 5, 6 and 7 were in force on 6-4-1951 
and consequently they hit the contract. 


(15) The last contention of Mr. Chaudhuri 
was that although the contract might be void 
and the arbitration clause as a part of it might 
fail, still the piece of writing in which the arbi¬ 
tration clause was embodied remained and 
since the parties had in fact gone to arbitra¬ 
tion, they ought to be regarded as having done 
so, not under the arbitration agreement as 
contained in the contract, but under a further 
agreement for which they utilised the piece of 
writing in which the arbitration clause was 
expressed. I confess I find some difficulty in 
working out that argument. Mr. Chaudhuri 
had to find a written agreement in view of S. 
2(a), Arbitration Act, but I do not see how he 
could requisition the arbitration clause con¬ 
tained in the contract for the purposes of an 
independent agreement. In the first place, the 
parties did not, in actual fact go to arbitration 
under an independent agreement after discard¬ 
ing the contract and it cannot therefore be 
right in law or correct in fact to treat them as 
having done what they did not in reality do. 
In the second place, the arbitration clause 
speaks of “all matters, questions, disputes, dif¬ 
ferences and/or claim arising out of and/or 
concerning and/or in connection with and/or 
consequence of or relating to this contract” 
and, therefore, that clause could not be availed 
*°Lj he P ur P°se of an independent agreement. 
Mr. Chaudhuri contended that the presence of 
the words “this contract” was no obstacle in 
his way, because there could be a dispute re- 
garding an invalid contract and a reference to 
arbitration of such dispute and, therefore, one 
could reasonably imagine in the present case 
that there was a dispute about the invalid 
contract and a subsequent agreement to refer 
that dispute to arbitration. The answer to that 
contention is that in fact there was no such 
subsequent agreement in the present case and, 
secondly, that a dispute as to whether there had 
been a contract at all, could not be a dispute 
arising out of or concerning a contract and 
f0 . r . at ) agreement to refer such 
5 the . lan guage of the arbitration 

Hhnrf thol d n ? t b l appropriated. Mr. Chau¬ 
dhuri then referred to the additional arbitra¬ 
tion clause contained in clause 14 of the con- 
contended that that clause at St 
w , lth an agreement to refer a 

SaS lfiA? , about . the invalid contract, 
uause 14 is in the following terms: 

the respective rights and 
obiigations of the parties shall, in respect of 

P ei }ding i or future contracts between 

JaSWftaiL* 6 P re ^ ed ing clause were 
specifically Included In such contracts ’• 
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tracts nr*?.! COntalned in other pending 
tracts or in future contracts, nevertheless; 
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a clause shall be deemed to be included in 
them. In regard to future contracts, the clause 
seems to contain a contract to enter into 
another contract, which is a strange provision 
and in regard to pending contracts also, the 
position is very much the same or at least 
there is a contract to add a term to them. Be 
that as it may, this clause also, being equally 
contained in the contract, fell along with it 
and even if it were open to Mr. Chaudhuri to 
utilise it as a piece of writing, giving the form 
of an agreement,* he would require to lind a 
subsequent contract to which it could be 
attached. There was no such contract in this 
case. In my opinion, to try to make out the 
arbitration proceedings in the present case as 
having taken place in pursuance of a subse¬ 
quent and independent agreement, is a vain 
endeavour. 

(17) Mr. Chaudhuri also contended, though 
very faintly, that the petitioner having taken 
part in the arbitration proceedings without 
protest, could not now turn round and repudiate 
the award as void. In effect, he pleaded es¬ 
toppel. In my opinion, that argument does not 
require serious examination. It was the res¬ 
pondent who went to arbitration and the peti¬ 
tioner made no representation to it of anything 
unknown to it by reason of which it was 

, induced to alter its position. In any event, 
the contract and the award in relation to it are 
void under Act VI of 1951 and there could 
,be no estoppel against a statute. 

(18) The sympathy of the Court must, how¬ 
ever, be wholly with the Respondent. As the 
learned Advocate-General himself conceded, 
the petitioner’s case was utterly unmeritorious 
on the facts. Having contracted to purchase 
the jute, it failed to take delivery on the dis¬ 
ingenuous plea that documents were not in 
order, simply for the reason that instead of 
being consigned to the mill, the goods were 
consigned to the mill’s jetty; and having taken 
the fullest part in the arbitration proceedings, 
it is turning round when the award has gone 
against it and repudiating the award. It is 
not difficult to guess the reason why delivery 
of the jute was not taken. The Jute Board is 
not without responsibility for the unfortunate 
position in which the Respondent finds itself, 
for, instead of enforcing the provisions of the 
Ordinance and thereafter of the Act. it sought 
to introduce an alternate procedure by Cir¬ 
culars of its own which “t had no jurisdiction 
to do and which created an impression that 
despite the Act, private contracts were per¬ 
missible and would be valid in law. That the 
Board knew that it was going against the Act 
and that the trade was paying no attention 
even to the modified procedure laid down by 
the Circulars, but was going in its own way 
or ways, as the parties did in the present case, 
appear sufficiently from a Circular, dated 17-8- 
1951. The act was disregarded by the peti¬ 
tioner as much as by the Respondent. In spite 
of all this, since the law allows the petitioner 
to take the plea of the invalidity of the con¬ 
tract and the award, the Court has no alter¬ 
native but to give effect to the plea, if taken. 
The only relief which the Court can give to 
the Respondent is in the matter of costs. 

(19) In the result, we allow the application 
and declare the award to be null and void and 
the arbitration agreement to be invalid. But 
we direct that each party will bear its own 


costs, both before Mr. Justice Bachawat and 

before us. 

(20) DAS GUPTA J.: I agree. 

(21) SARKAR J.: I agree. 

A/H.G.P. Application allowed. 
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Satipada Chatterjee. Defendant-Appellant v. 
Annakali Debya, Plaintiff-Respondent. 

A. F. O. D. No. 134 of 1951 (Probate), D/- 
20-2-1953. 

(a) Succession Act (1925), S. 63(c) — 
Scribe as attesting witness. 

The question whether a scribe can be 
regarded as an attesting witness has to be 
gathered from the circumstances of each 
case, the main test being whether the 
scribe signed the document with the inten¬ 
tion of attesting the signature of the exe¬ 
cutant. The mere fact that the scribe 
wrote out the entire will as also the en¬ 
dorsement “Ishadi Lekhak” does not neces¬ 
sarily lead to the conclusion that he has 
signed before the testator. (Para 5) 

Anno: Succession Act, S. 63, N. 7. 

(b) Succession Act (1925), S. 63(c) — Pre¬ 
sumption as to attestation — (Evidence Act 
(1872), S. 114). 

In cases of wills the presumption is that 
the attesting witnesses signed after the 
testator had signed. The presumption is 
based on the maxim ‘Omnia praesumun- 
tur rite esse acta.’ (Para 7) 

Anno: Succession Act, S. 63 N. 6; Evidence 
Act, S. 114 N. 13. 

(c) Succession Act (1925), S. 63(c) — Proof 
of attestation. 

In cases where the evidence of the at¬ 
testing witnesses is not specific but vague 
or doubtful or even where it is conflicting 
upon the same material facts, the Court 
may take into account the surrounding 
circumstances of the cases and judge from 
the same, whether the requirements of the 
statute have been complied with. 

(Para 11) 

Anno: Succession Act, S. 63 N. 11. 

(d) Succession Act (1925), S. 63(c) — Proof 
of attestation. 

Having regard to the circumstances of a 
case it is open to the Court to discard that 
part of the testimony of a witness where¬ 
by he repudiates the fact of attestation of 
the will. (Para 12) 

Anno: Succession Act, S. 63 N. 4. 

(e) Succession Act (1925), S. 63(c) — En¬ 
dorsement by Registrar. 

In the absence of evidence showing that 
the Registrar signed in the presence of the 
executant and that the executant signed in 
the presence of the Registrar no inference 
can be drawn from the mere signature of 
the Registrar that he is an attesting wit¬ 
ness. (Para 13) 

Anno: Succession Act. S. 63 N. 8. 

(f) Succession Act (1925), S. 59 — Testa¬ 
mentary capacity. 

The testamentary capacity of the testa¬ 
tor who makes a sane disposition and 
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knows what he is about to do, might be 
presumed. (Para 14) 

Anno: Succession Act, S. 59 N. 1. 
j. M. Sen Gupta, Jnanendra Nath Mukherjee 
and Satya Priya Chose, for Appellant; Sailen- 
dra Nath Roy, for Respondent. 
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DAS J.: This is an appeal by the objector 
Satipada Chatterjee against the decision of N 
Chakravartv. the learned District Judge of 
Nadia, dated 26-4-1951, granting letters of adminis¬ 
tration to the estate of Akshoy Kumar Chatopa- 
dhaya, with a copy of the will annexed. 

(2) The testator Akhoy Kumar Chatopadhaya 
executed his last will and testament on 26 - 8-1939 
It was registered on the same date at Krishnagar. 
The testator survived the will by about 10 years 
and died on 16-1-1949. The present application 
for the grant of letters of administration was 
made on 15-12-1949, the applicant being one 
Annakali Debya. The application was opposed by 
the appellant Satipada Chatterjee, nephew of the 
r i obj .f, ction was Pressed o n two grounds 
ihoftK 1 t t he " lU not duly attested and (2) 
that the testator had no testamentary capacity. 

,„!! esu t , o£ contested hearing the learned 
, J u Udge .,f oun d in favour of the genuine- 

K><?t!?t2! ° f its due atte station and 
also of the testamentary capacity of the testator. 

J4) In this appeal Mr. Sen Gupta, learned 
j±Hnt W P n , b ehalf of the objector 

fT-rtSi P.i s 

whe'tte W «i V? 

tion of the will " ™t h S e rSS2 ted ^. The execu - 
ports to bear the attcstaMon^of w111 pur ‘ 
Barkatulla sarkar (2) 4 versaas: (1) 

(3) Radhika Prosad C *° udhury ’ 

Chattopadhaya. Of these ¥ ne™nc (4 . Ahlbhusan 
appear on the will v, w ^ e 44 names 

witness, the first thrahai? fri^v ? t£estln ^ 
and the last one hails from™, 001 Kr ishnagar 
nary place of residue 1,16 ordl - 

Qupta has contend^ tha? Sen 

Barkatulla Sarkar cannot h« J? attestation of 
an attesting witness regarded as that of 

on the ground tS' Ba Sft,m nt€ntlon is funded 

the WUL At Ve £he writer of 

words occur: 1 ^ following 

5f khak Sri Barkatulla Sarkar 

d«nce afforded ^Thi^ enfc? 1 the *“ trins,c evl_ 
that Barkatulla wrote out thI y ’ ," nount s to this 
anticipation wrote nut and by way of 

The migStZ l ttiat LWn IShadl Lekhak ” 
the testator put hk sio^f katuUa sl * ned before 

« such, cannot be SK&? on the w111 and 

oe regarded as an attesting 


witness. This contention is rested mainly on a 
Bench decision of th.s Court in the case oi 
— ‘Nirode Mohan Roy v. Charu Chandra Ma- 
jumdar’, AIR 1950 Cal 401 (A). That decision 
does not lay down any inflexible rule. It is 
there pointed out that the question whether a 
scribe can be regarded as an attesting witness has 
to be gathered from the circumstances of each 
case, the main test being whether the scribe signed 
the document with the intention of attesting the 
signature of the executant. The mere fact thafc 
the scribe wrote out the entire will as also the 
endorsement “ Ishadi Lekhak" does not neces¬ 
sarily lead to the conclusion that he has signed 
before the testator. 


Reference to the deposition of Barkatulla, P. 
W. 1, does indicate that he signed after the 
testator. No question was put to him in cross- 
examination to this end. We are, therefore, left 
to speculate in this matter. In my opinion, the 
normal course of event is that the execu¬ 
tant of a document first signs the docu¬ 
ment and this is followed by the signa¬ 
tures of the attesting witnesses. The name of 
Barkatulla on the will appears after the word. 
• Ishadi" and this, in my opinion, is sufficiently 
indicative of the fact that he purported to 
attest the will and did in fact put his signature 
on the will after the testator had signed the 
will. I shall quote the evidence of Barkatulla 
in connection with the second branch of the 
first contention put forward by Mr. Sen Gupta. 
The second branch of the contention is that 
there is nothing to show that the requirements of 
attestation as provided in S. 63, Succession Act 
were complied with so far as Barkatulla is con¬ 
cerned. The testator was a literate person and 
in his case the requirements of S. 63, Succession 
Act were as follows: 


(a> That the testator must have signed the will, 
(b) That his signature should have been so 
placed that it shall appear therefrom that he 
intended to give effect to the writing as a will. 

(o That his signature must bear the attestation of 
at least two witnesses both of whom must have seen 
that the testator signed the will in their presence 
or must have received an acknowledgment of 
his signature from the testator and further that 
the attesting witnesses must have signed the 
will in the presence of the testator. 

(6) It is contended that the deposition of 
Barkatulla does not show that the attesting 
witnesses did sign the will after the testator 
had his signature. I might quote at this 
stage the relevant portion of the deposition of 

stffaXows •■ hlS examination - ln -chief Barkatulla 

"rv 1 ™* °u. t th ®, wU1 at the instance of the 
JS 1 SSL 1 ?® ^ mself read the will. He signed 
SfrS! o the Presence of attesting witnesses 
Radhikha Prosad Pal, Ahi Bhusan Chatterjee 
Narayan Das Chowdhury and myself. The testal 
tor saw the attesting witnesses sign.’’ 

(7) In cross-examination the witness said: 

this willT D0 tadependent recollection about 


L 


As regards this cross-examination it must he 
remembered that the witness was deposlne to 

had ^en placelnoTthTlfleaS 

office andT!? at the Sub-Registrar’s 

thaf he mth? 1 5 0Urse 01 events It is likely 
SSdh have ttown UP documents or at- 

refreshed his memory by looking at the wM. 
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In my opinion, therefore, there is no reason to 
discard the ev.aence given by the witness in his 
examination-in-chief. A comment, however, is 
made that even assuming that what he stated 
in h.s examination-in-chief is correct there is 
nothing to show that the witness spoke to the 
attesting w.tnesses' signing the will or the signa¬ 
tures bemg made in tne presence of the testator. 
It is to be noted that the witness states 
at the testator saw the attesting witnesses sign, 
lis clearly implies that the attesting witnesses 
did sign. 

In ordinary course of events the attesting 
witnnesies would sign after the testator himself had 
signed. Tne argument put forward by Mr. Sen 
Gupta loses sight of the presumption which at¬ 
taches :n cases of wills ‘ex facie’ regular. Tne 
presumption in such cases is based on the 
maxim ‘Omnia praesumuntur rite esse acta’, that 
is, the presumption of the regularity of acts which 
have been done. This maxan was applied in the 
case of wills as earlv as the case of —‘Lloyd v. 
Roberts', (1858) 12 Moor PC 158 <B». The above 
decision was referred to and cited with approval 
in a later decision of the Court of Appeal in 
England, — ‘Wright v. Sanderson*, (1884> 9 P. D., 
149 (C>. At p. 163 Fry L. J. observed as follows: 
“Tne decisions cited in argument, and referred 
to by the Lord Chancellor, show that the 
Judges who have presided in the Court of Pro¬ 
bate have long been accustomed to give great 
weight to the presumption of due execution 
arising from the regularity ‘ex facie’ of the 
testamentary papers produced, where no suspi¬ 
cion of fraud had occurred. In so doing they 
have, in my opinion, acted rightly and wisely.” 

(8» Tne facts of that case are somewhat 
similar to those before us. In that case the testa¬ 
tor executed the will in 1878 about 4 years before 
his death. Tne testator was in hospital. He in¬ 
tended to make a will and for that purpose 
called in his nurse and a nursery governess. At 
the trial these two attesting witnesses, viz. the 
nurse and the nursery governess, stated in their 
evidence that the testator took his own pen 
inside the room. The attesting witnesses then 
signed the will. None could, however, say that 
the testators signature was there before they 
signed. They both said that they did not see 
him sign. Even so. the President of the Probate 
Division held that the evidence led. taken along 
with the circumstances was sufficient to establish 
the due execution and attestation of the will. 
The decision of the Probate Court was affirmed 
by the Court of Appeal 

(9) Tnis case illustrates the length to which 
Judges presiding over Courts of Probate have gone 
in affirming the due execution and attestation of 
a will *ex facie* regular. The view taken by the 
Courts of England has been applied in this coun¬ 
try consistently ever since. I shall refer to a *ew 
of these cases in our Court. In the case of — 
Sibo Sundari Debi v. Hemangini Debi’. 4 Cal 
WN 204 CD) a Bench held that an affirmative 
oroof of due attestation is not absolutely neces- 
sarv in cases of wills but that the Court can make 
a reasonable inference. In that case there were 
7 attesting witnesses. One of the attesting 
witnesses deposed that he had signed before the 
testator had put his signature. Two other at¬ 
testing witnesses deposed that the testator merely 
acknowledged his signature. They stated that 
at the time there were other signatures on the 
will Three attesting witnesses were dead, but 
their sienatures were proved. One was not 
called, 'in these circumstances, the Court ap¬ 


plied the presumption that the attestation was 
regular and was sufficient in law. 

In a later decision viz. the case of — ‘Netai 
Chand v. Nagam Dassya’, 10 Cal LJ 499 (E) the 
facts were as follows: All the attesting witnesses 
except one were dead. The attesting witness who 
was alive stated that the w.ll was executed in 
the assembly when the attesting witnesses we^ 
present. Tne witness did not depose to the xt- 
quirements as mentioned in S. 63. Succession 
Act. Tne evidence merely was that the testatrix 
who was an illiterate lady had touched the pen 
and thereafter the scribe Kalicharan signed the- 
testatrix's name. The evidence was held to be 
sufficient in proof of attestation. Mookerjee J. 
who delivered the judgment made the following 
pertinent observation at page 501: 

“Under these circumstances, we think that this 
is a case in which the presumption arises, In 
the absence of evidence to the contrary, that 
the will was duly executed and attested.” 

(10) In a still later case, — Brahmadar Tewari 
v. Chaudan Bibi\ AIR 1916 Cal 374 (F>. to which 
our attention was drawn by Mr. Roy* learned 
advocate for the respondent,* the facts were as 
follows: Tnere were 13 attesting witnesses 6 of 
whom were dead. 3 were not examined. 2 proved 
hostile and only two were examined and these 
latter witnesses merely stated that they signed as 
witnesses but they had no recollection if they saw 
the testator sign or that they received an assur¬ 
ance from the testator of his signature. The same 
learned Judge (Mookerjee J.) reiterated his views 
expressed in the earlier case and observed at page 
376 as follows: 

“It is necessary, however, that affirmative evid¬ 
ence should be forthcoming that the testator 
did as a matter of fact see the attesting wit¬ 
nesses put their signatures or that the attesting 
witnesses did actually see the testator sign the 
document. It is enough if the circumstances 
show that their relative position was such that 
they might have seen the execution and the 
attestation respectively, or as Wilde J.. said in 
•Re Trimmell. (1865) 11 Jur. (N. S.) 248 (G/. 
the true test is whether the testator might have 
seen — not whether he did see — the witnesses 
sign their names.” 

In these cases to which I have referred, though 
the witnesses did not depose to the formalities 
required, the Court drew the presumption in favour 
of due attestation not only in cases where there 
was absence of any evidence to the contrary, but 
also in cases where the witnesses had perjured 
themselves but the circumstances indicated that 
their testimony was false and unreliable. The 
above presumption of regularity of acts is em¬ 
bodied in S. 114. Evidence Act and was applied 
by the Judicial Committee of the Privy Council 
in the case of — ‘Munnalal v. Mst. Kashibai’, 
AIR 1947 P. C. 15 (H). where the testamentary 
capacity of the testator was in controversy. The 
point to be noted, however, is that in regard to 
proof of wills the Judicial Committee applied the 
presumption of regularity of acts as enunciated 
in S. 114, Evidence Act. 

(11) The above review of the cases, in my opi¬ 
nion. leads to the conclusion that in cases where 
the evidence of the attesting witnesses is net 
specific but vague or doubtful or even where l 
is conflicting upon the same material facts, the 
Court may- take into account the surrounding 
circumstances of the case and judge from the 
same, whether the requirements of the statute 
have been complied with. 

(12) In this case the evidence discloses J* 
is also borne out by the recitals in the will, tn 
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execution of which is admitted, that the testator 
a man advanced m years, tnat ne nad lost 
his wife and two sons, that his only surviving 
cnn was unheard oi lor several years and that 
the propounder of the will Sin. Annankali Debya 
*ho was a young widowed lady and was related 
to him as his sister-in-law. nursed him with care. 
The evidence also discloses that the objector was 
jesiding away Irom Billagram. the ordinary place 
of residence of the testator, and as such was not 
in a position to look alter him. 

In this state of his family the disposition in 
I the will whereby he devised iiis estate to Sm. 
Annakali Debya was a natural disposition. The 
iacts that the testator had gone all the way from 
Billagram to Krishnagar to nave a will executed 
on the aforesaid terms, that at the time of exe¬ 
cution the attesting witnesses were present and 
that it was presented for registration by the 
testator on the same day, all indicate that the 
testator duly executed the will and had it attest¬ 
ed in accordance with law. The mere fact that 
there is a lacuna in the evidence of P. W. 1 is 
not conclusive of the matter. 

This lacuna may be due either to the fact that 
the Judge before whom the trial took place was 
not cautious enough or that the learned pleader 
who conducted the case on behalf of the propoun¬ 
der did not take steps necessary in cases like 
this, to have the •necessary' evidence recorded. 
In my opinion the mere fact that the requisite 
evidence was not recorded does not establish that 
all the requirements of the Statute (sic. were 
not complied with?) and does not render the will 
ineffective. In my opinion, the evidence of Bar- 
katulla in this case must be taken to be sufficient 
compliance with the requirements of S. 63, Suc¬ 
cession Act. 

One of the attesting witnesses Radhika is dead 
and so far as he is concerned the evidence of 
Barkatulla, in my opinion, proves the attestation 
by him also. Hence, in my opinion, the evidence 
of Barkatulla taken by itself establishes due attes¬ 
tation of the will by at least two attesting wit¬ 
nesses, viz., himself and Radhika. It is unneces¬ 
sary, therefore, to consider the effect of the evid¬ 
ence of P. w. 2, Ahibhusan Chatterjee. But in 
my opinion, that evidence also lends support to 
au * a ct of exec ution and due attestation of the 
will by the testator. The evidence of Ahibhusan 
Chatterjee, P. w. 2, in his examination-in-chief 
is as follows: 

arl attesting witness to the will 
executed by him in favour of the propounder. 
^...Akhoy Chatterjee was present when I sign¬ 
ed the will, I did not see Akhoy sign the will.” 
In cross-examination he stated that he did not 
L°7 er . at S esting witness sign the will. In 
Hi^° rds *u by * his evic * en ce the witness wanted 
of hu l°iL the fact of exe cution by Akhoy and 
“i attestin e witness. His evidence 
mncii. “ e the testator sign was obvi- 


hi* V c V ourc w> discard that part of 

fact orte? ereb * the ^ness repudiated the 

aS not ro«f t ? t *u of the will. Such instances 
we not rare in the reports. 

22W th R ^ “7. <Nubo Kishore v. Joy Doorga’, 

that the aHvlJI' held that the mere fact 

doS not Wuh 1 ? ^tosses repudiated the will 
b?1vldenc?of D da ^, t i?, e “ 5t can be proved 
gireTfake t ° f 5 H m llable character that they have 

fact that 111 ihc evidence, the mere 

dlatedttie t ^xee.if^ tag . ^ taess Ahibhusan repu- 
, ? Utl0n 01 the will by the testator 
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docs not invalidate the will. In my opinion, the 
evidence of Ahibhusan Chatterjee must be re¬ 
garded with supicion. 1 entirely distrust his 
statement that Annakali was present and actively 
interested nersell in the matter of execution and 
attestat.on of the will. . 

It nngnt well oe that she had accompanied the 
testator to Krishnagar but, in my opinion, it is 
hard to believe as nas been said by P. W. 2 that 
Annakali was present at the ‘Majlis’ wnere the 
will was being executed and attested. In my opi¬ 
nion, the presumption arising out of the will it¬ 
self, supported as it is by the clear and convinc¬ 
ing testimony of Barkatulla, leads me to hold 
that the evidence of Ahibhusan Chatterjee must 
be regarded with caution and can be believed to 
the extent to which it supports the fact of attes¬ 
tation oi the will. In my opinion, the evidence 
on record clearly establishes that the will was 
duly executed and attested. 

<13* Before I conclude this point it is neces¬ 
sary to refer to an argument put forward by Mr. 
Roy on behalf of the respondent that the Regis¬ 
trar must be regarded as an attesting witness. 
In support of his argument he referred us to a 
decision — ‘Abdul Karim v. Salimun’, 27 Cal. 190 
(J), and to certain other cases. The view so 
taken has now been overruled by the Judicial 
Committee of the Privy Council in the case of 
— ‘Surendra Bahadur Singh v. Thakur Behari 
Singh’, AIR 1939 P. C. 117 (K), to which Mr. Sen 
Gupta drew our attention. As the Judicial Com¬ 
mittee pointed out there must be evidence to 
show that the Registrar signed in the presence 
of the executant and that the executant signed 
in the presence of the Registrar. In the absence 
of such evidence no inference can be drawn from 
the mere signature of the Registrar that he is 
an attesting witness. It is to be noted that the 
law does not require the Registrar to sign in the 
presence of the executant and no such inference 
as aforesaid can be drawn. In my opinion, there¬ 
fore, the first point raised by Mr. Sen Gupta 
must be overruled. 

(14) The second point deals with the testamen¬ 
tary capacity of the executor. As has been ob¬ 
served by the Judicial Committee of the Priw 
Council in AIR 1947 P. C. 15 (H), the 
testamentary capacity of the testator who makes 
a sane disposition and knows what he is about 
to do. might be presumed. In this case apart 
from the presumption there is positive evidence 
of the objector himself that the testator used 
to come to Court and looked after his litigation 
and that he also used to look after his proper¬ 
ties. The dispositions under the will are natural. 
There is thus no reason to suggest that the testa¬ 
tor was not possessed of testamentary capacity 
at the time. The testator survived the will by 
about 10 years and he took no steps whatsoever 
to disaffirm the provisions contained in the will. 
The second contention must also be overruled. 

(15) This appeal, therefore, fails and is dis¬ 
missed with costs — hearing fee three gold mohurs. 

(16) DEBABRATA MOOKERJEE, J.: I agree. 

B/V.R.B. Appeal dismissed. 


AJ.R. 1953 CAL. 465 (Vol. 40, C.N. 171) 

HARRIES C. J. AND 
G. N. DAS J. 

Nagendra Bhusan Beed and another Peti¬ 
tioners; v. Mrs. M. Parker and another Oppo¬ 
site Party. 

s Rules No. 747 and 748 of 1951, D/- 18- 
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Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act, S. 
9(1) (a) and Sell. A para 4 — Fixation of 
standard rent — House let out to tenant on 
1-12-1941 on certain rent — Basic rent of pre¬ 
mises would be the rent payable in December 
1941 plus ten per cent thereof — Basic rent 
being known Sch. A part. 4 can have no 
application and Court has got to proceed to 
standardise the rent under S. 9(1)(a). 

(Paras 1 and 2) 

Binayak Banerjee and Susil Kumar Biswas, 
for Petitioners; Nani Kumar Chakravarty with 
Sukriti Ganguly, for Opposite Party. 

G. N. DAS J.: These are two petitions in 
revision on behalf of the landlords against an 
order of Mr. S. C. Talukdar, Judge Fifth Bench 
of the Court of Small Causes, Calcutta, revers¬ 
ing on appeal orders passed by the Rent Con¬ 
troller fixing the standard rent of premises 
Nos. 114C and 114D Ripon Street. It is abun¬ 
dantly clear that these two flats were let out 
to tenants on 1-12-1941, the respective rents 
payable being Rs. 110 and Rs. 125/-. It is 
therefore a case where the basic rent is known 
and the Court has got to proceed to standardise 
the rent under s. 9(1)(a) of the Act read with 
Sch. A. 

(2) Paragraph 4 of Sch. A can have no appli¬ 
cation to this case where there was a basic 
rent in respect of the premises in question. 
The basic rent of the premises would be the 
rents payable in December 1941 plus ten per 
cent. The learned Judge of the Fifth Bench 
has entirely misunderstood the provisions of S. 

9 read with Sch. A of the Act. He ought to 
have considered that the premises in question 
were let out on 1-12-1941 and para. 4 of the 
Schedule had therefore no application to this 
case. The Rent Controller was, in my opinion, 
perfectly right in finding out the basic rent and 
then adding ten per cent thereto. 

(3) The result is that the orders passed by 
the learned Judge, Fifth Bench of the Court 
of Small Causes, Calcutta, are set aside and 
those of the Rent Controller restored. 

(4) The Rules are made absolute with costs. 
There will be one set of hearing-fee for the two 
Rules. 

(5) HARRIES C. J.: I agree. 

C/K.S. Rules made absolute. 
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RENUPADA MUKHERJEE J. 

Atul Chandra Roy, PlaintifT-Appellant v. Sm. 
Charubala Dasi and others. Defendants-Respon- 
dents. 

A. F. A. D. No. 1019 of 1948. D/- 2-2-1953. 
Tenancy Laws — Bengal Tenancy Act (8 of 
1885), Ss. 6, 38 and 52 — Right of tenure- 
holder to reduction of rent. 

The Bengal Tenancy Act contains no 
specific provision corresponding to S. 38 

( 1 ) (a) under which an ordinary tenure- 
holder may claim reduction of rent. But 
such a claim is founded on principles of 
natural justice and equity and is not re¬ 
pugnant to any of the provisions of the 
Bengal Tenancy Act, particularly those 
provisions which govern the incidents of an 
ordinary tenure. Hence, a tenure-holder is 
entitled to reduction of rent on account of 
deterioration of a portion of his land by 


deposit of sand: AIR 1936 Pat 341 (SB)/ 

Disting. (Paras 5, 6) 

Arun Kumar Janah and Sarat Chandra 
Janah. for Appellant; Sambhu Nath Banerjee, 
for Respondents. 

CASE CITED : 

(A) (’36) AIR 1936 Pat 341: 

15 Pat 594 (SB) 

JUDGMENT: This second appeal has been 
preferred by the plaintiff landlord whose claim 
for produce rent his been proportionately re¬ 
duced by the courts below owing to deterio- * 
ration of a part of the tenancy land on ac¬ 
count of deposit of sand. In the trial court, 
the plaintiff claimed cash rent at Rs. 24-12-17 
ganaas per year and the value of ‘sanja’ paddy 
at 1 ara 9 kuris and 3 mans for the years 
1349 B. S. to six months of 1351 B. S. with 
cesses and damages. 

(2) The suit was contested in the trial court 
on three questions, namely, (1) what was the 
measure of an ara, kuri and man in terms of 
maunds and seers, (2) what amount of cesses 
is recoverable by the plaintiff and (3) whether 
the defendants can get proportionate reduction 
of rent. 

(3) The decision of the lower appellate 
court has not been challenged by the appellant 
as regards the first two questions. Only the 
third question viz., whether the defendants 
are entitled to reduction of 'sanja’ rent on ac¬ 
count of deterioration of the tenancy land was 
canvassed in this appeal by the appellant. 

(4) It was held by both the courts below 
that ‘sanja’ paddy or produce rent is deliver¬ 
able for 4 bighas 13 cottas and 8 chattacks of 
land out of which .81 of land corresponding to 
2 bighas by local measurement have undergone 
deterioration by deposit of sand and could not 
be cultivated during the period in suit. So by 
allowing proportionate reduction of 11 kuris 
for the area which lay fallow during the years 
in claim the courts below allowed 'sanja* paddy 
at 14 kuris and 3 mans and the value of ‘sanja’ 
paddy was calculated on that basis. The plain¬ 
tiff has appealed against this part of the judg¬ 
ment and decree of the lower appellate Court. 

(5) The only point which requires decision 
is: are the respondents who are tenure-holders » 
entitled to reduction of rent on account of 
deterioration of a portion of their land by de-' 
posit of sand? 

(6) There can be no question that a portion 
of respondents’ ‘sanja’-paying land measuring 
2 bighas by local measurement has un¬ 
dergone deterioration by a natural cause, 
namely, by deposit of sand. The deterioration 
is due to a circumstance over which the 
tenants had no control and the damaged land 
could not be cultivated for the years for which 
‘sanja’ paddy has been claimed. It is not 
necessary here to determine whether the 
deterioration is of a permanent character and 
whether it would permanently debar the plain¬ 
tiff landlord from claiming the full quantity of > 
sanja rent. Suffice it to say that .81 acres of 
land of the tenancy could not be cultivated 

for the period of claim. The only contention 
urged on behalf of the appellant was that the 
defendants are tenure-holders and not occu¬ 
pancy raiyats, and so they are not entitled to 
get any reduction of rent for deterioration of 
the land by deposit of sand, a benefit which 
has been conferred upon occupancy raiyats 
only by S. 38(1) (a) of the Bengal Tenancy Act. 

It was urged on behalf of the appellant that 
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while reduction of rent for reduction of area 
has been expressly provided for in the case of 
all classes of tenants including tenure-holders 
under S. 52 ol the Bengal Tenancy Act, no 
benefit corresponding to that mentioned in S. 
38 (D(a) * ias been made availabie 1 ° tenuie- 
holders, and so, they are not entitled to claim 
any reduction of rent lor deterioration of land. 
In support of this contention, the case of — 
•Dukha Lai v. Mt. Manabati’, AIR 1936 Pat 
341 (A) was cited by the learned Advocate 
for the plaintiff-appellant. This case, however, 
Jepplies to an Istimrari mukarrari tenant whose 
rent is fixed in perpetuity and is not liable to 
alteration at the instance of the landlord on 
any ground except alteration in area. The de¬ 
fendants, on the other hand, are ordinary 
tenure-holders. Their rent is not certainly nx- 
ed in perpetuity and is liable to enhancement 
at the instance of the landlord under S. 6, Ben¬ 
gal Tenancy Act. That section runs as follows: 
“Where a tenure has been held from the time 
of the Permanent Settlement, its rent shall 
not be liable to enhancement except on 
proof— 

(a) that the landlord under whom it is held 
is entitled to enhance the rent thereof 
either by local custom or by the condi¬ 
tions under which the tenure is held, or 

(b) that the tenure-holder, by receiving re¬ 
ductions of his rent, otherwise than on 
account of a diminution of the area of 
the tenure, has subjected himself to the 
payment of the increase demanded, and 
that the lands are capable of affording 
it.” 

The expression “by receiving reductions of his 
rent” in clause (b) of this section is impor¬ 
tant. This expression certainly contemplates 
reduction of rent by agreement between the 
^ parties. But it cannot be said that this expres¬ 
sion excludes a case of reduction of rent by a 
suit for just and sufficient cause. The Bengal 
Tenancy Act no doubt contains no specific 
provision corresponding to S. 38(1)(a) under 
which an ordinary tenure-holder may claim 
reduction of rent. But such a claim is founded 
on principles of natural justice and equity and 
is not repugnant to any of the provisions of 
nrn„i^ ngal ^Emey Act, particularly those 
EU Ch govern the incidents of an 
ft * Tbere ls nothing in the Act 
“ “f 1lc ate that either the landlord or the 
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Appeal dismissed. 
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G. N. DAS AND GUHA RAY JJ 
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(a) Civil P. C. (1908), O. 41, R. 5 — Effect of 
stay order. 

The making of an ‘ad interim’ order for 
stay does not tatce away the jurisdiction of 
the Court below, but tne effect ot the order 
is, nevertheless, that an order of such 
Court in contravention of the order for stay 
is irregular or at the most illegal but not 
•ultra vires'. (Para 4) 

Anno: C.P.C., O. 41, R. 5 N. 16. 

f (to) Civil P. C. (1908), O. 41, R. 5 —Order 
for stay is directum to court oeiow — Director* 
not communicated to tuai Court — Any order 
made by it in ignorance of uireetion is vaud. 
33 Cal 927, Dissented lroui: Case law discus¬ 
sed. (Para 11) 

Anno : C.P.C., O. 41, R. 5 N. 17 Fts. 1 to 6. 

Krishnalal Banerjee and Hari Charan Baner- 
jee, lor Appellant; Jitendra N. Guha and Pari- 
tosn Sarkar, lor Respondents. 

CASES CITED: 

(A) (’49) Civil Revn. No. 2026 of 1949 (Cal) 
tb; t 0i» 3 Cal Lj 67: 33 Cal 927 

(C) (12) 14 ina Cas 808: 15 Cal LJ 235 

(D) (’»/) 1 Cai vVN 226 

(E) ('43) AIR 1943 Cal 319: 47 Cal WN 186 
U) (’18) AIR 1918 Mad 391: 41 Mad 151 (FB) 
(G) (’27) AIR 1927 All 401: 50 All 41 

(n) (’33) AIR 1933 Rang 416: 11 Rang 410 
(1) ( 51) AIR 1951 Pat 130: 30 Pat 1018 (SB) 

G. N. DAS J.: These two matters are interrelat¬ 
ed and arise out ot certain proceedings in execu¬ 
tion ot a decree which was obtained oy respondents 
l and 2 against respondent 3 in Suit No. 16 ox 
1943. The decree was passed on 4-5-1943. The 
decree was xor recovery of money which was due 
to respondents 1 and 2 in respect ot a legacy given 
to them by one Snmati Saila Sudlia Dev*. The alle¬ 
gation was tnat tne money due under the legacy, 
had Deen misappropriated by respondent 3 who 
was the executor under the last will of Srimati 
Sana Sudha Devi. This decree was executed on 
certain occasions. Ultimately, on 27-5-1948, the 
present appellant the petitioner stood surety lor 
the due performance of the decree by her hus¬ 
band, respondent 3, the judgment-debtor. 

The appellant agreed to pay the decretal dues 
in certain instalments and in case three consecu¬ 
tive instalments were unpaid she bound herself 
to pay the decretal dues and as security for pay¬ 
ment of the said dues created a charge 'in respect 
of the property now in dispute. As was to be 
expected, three consecutive instalments were not 
P ai d with the result that the decree-holders pro- 
ceeded to realise the unpaid decretal dues by a 
sale of the charged property after taking the neces- 
sary proceedings as contemplated by S. 145, Civil 

, the . execulin e court directed 
the disputed property to be put up to sale. The 

I( f sale , wa s made on 19-11-1949. On 23-11- 

3 949 'o1 a iL? rOC i? mation was l5Sue d fixing the sale 

toisCoSin 22 : 12 ' 1949 - the appellant moved 
this Court in revision against the order of the 

nntPH C n g Co “ rt daUsd 10 - U - 1949 - directing toe £- 
puted property to be sold. 

2026 1 of a iS la oL° btai ^ a Civil Rule bein S No. 
nf LtLl 949, anc L an ad interim’ order for stay 

was mde I £ C ?S in £ PCndinB in the Court below 
Sft to?\5 SS* , c ® urt - ^ is common ground 

cated £v ~ erl f m order was not communi- 
? ourt t° the Court below at any 

S a Sn S 5 °H 11 appears that « that date 

pleader wanted to move the Court 

of thL 5u“n2 Bvei,fled i^titlon praying for stav 
e sa.e. The executing Court thereupon asked 
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the appellant’s pleader to move the petition in 
the presence of the decree-holders. It is stated 
that the appellant’s pleader lailed to get in touch 
with the pleader for the decree-holders. 

In consequence the petition was never moved 
in Court and the sale took place as scheduled 
on 9-1-1950. The property was knocked down to 
the decree-holders at the highest bid of Rs. 
28,000/-. The bid however was not accepted till 
25-5-1950. It does not appear that at that stage 
the appellant made any grievance before the 
executing Court that in v*ew of the order for 
*ad interim’ stay the sale was not an effective 
one and should not be confirmed. It appears 
tiiat' Civil Revn. No. 2026 of 1949 (A), was ulti¬ 
mately heard by this Court and the Rule was 
discharged on 10-5-1950. Thereafter two applica¬ 
tions were filed in the Court below on 22-6-1950. 
The first one was an application under S. 151, 
Civil P. C. asking the executing Court to set 
aside the sale which was held on 9-1-1950. The 
allegation made in the petition was that in view 
of the interim order lor stay of further pro¬ 
ceedings the sale was an illegal one and should 
be set aside. 

The second application was under O. 21 R. 90. 
Civil P. C., seeking to set aside the sale on 
the ground of material irregularity and fraud 
in publishing and conducting the sale and con¬ 
sequent inadequacy of price. The first applica¬ 
tion was dismissed by the learned Subordmate 
Judge on 19-12-1950. The second application was 
also dismissed on 15-1-1951. Against the order of 
the learned Subordinate Judge dismissing the 
application under S. 151, Civil P. C. the appel¬ 
lant moved this Court in revision giving rise to 
Civil Revision No. 534 of 1951. Against the 
order refusing to set aside the sale under O. 21. 
R. 90, Civil P. C., the appellant preferred F.M.A. 
55 of 1951. 

<2) I shall first deal with the Civil Revision 
Case. Mr. Banerjee appearing for the petitioner 
(the surety) has contended that as the ’ad 
interim’ order for sale was brought to the notice 
of the Court before the sale had taken place, 
the Court had no authority to hold the sale k the 
sale that was held on 9-1-1950. must be regarded as 
illegal and must be set aside. Before I deal 
with the effect of a sale held under such cir¬ 
cumstances, it is necessary to point out whether 
the present case is a fit one in which this Court 
will exercise its power of revision. I have stated 
the circumstances under which the order for 
sale came to be passed as also the facts which 
have happened after an order for sale was made 
bv the Court below. The order for sale was 
made on 19-11-1949. On 23-11-1949. the executing 
Court directed the Issue of a sale proclamation 
fixing the sale for 9-1-1950. 

The petitioner must have known that the 
sale would take place on 9-1-1951. She did not 
however act with commendable diligence but 
waited till 22-12-1949. the day this Court closed 
for the Christmas holidays and an order for 
stay was obtained. It is true, as the learned 
Advocate suggests, that the necessary process 
fees were deposited in Court. The petitioner how¬ 
ever did not take care to see whether the order 
for stav reached the Court below in proper time. 
She did not make move further in this matter 
till 9-1-1950. On that date an unverified petition 
was sought to be moved in the executing Court. 
No prior notice of the application was given to 
the decree-holders. It does not appear whether 
the petition itself was moved in Court, The 
petition was an unverified petition and naturally 
the executing Court was anxious to see whether 


the statements made in the petition were cor¬ 
rect or not. The Court therefore directed the 
pieader lor the petitioner to move the petition 
in the presence of the pleader for the decree- 
holders. Nothing further was done. 

The sale took place on 9-1-1950. The highest 
bid which was offered by the decree-holders 
came up for acceptance on 25-5-1950. At that 
stage no suggestion was made before the Court 
that the bid should not be accepted as the sale 
itself was an illegal one. In the meantime the 
Rule which the petitioner had obtained from 
this Court was discharged on 10-5-1950. The * 
effect of the order discharging the Rule was 
that the order lor sale was a valid and Binding 
order. The petitioner filed the application under 
S. 151, Civil P. C., some time later. 

In these circumstances Mr. Guha appearing 
for the opposite party has submitted that this 
is not a proper case in which this Court would 
exercise its revisional jurisdiction. The petitioner 
sought to invoke the inherent powers of the 
Court under S. 151, Civil P. C., with a view to 
having the sale set aside. In my opinion, the 
facts stated above sufficiently indicate that the 
petitioner has no just grievance. The order for 
sale which was challenged in the revision case 
and in which an *ad interim’ order was obtained 
was later on discharged. There was therefore 
no real justification for holding up the sale. In 
our opinion, this is not a fit case in which 
this Court should interfere in revision with the 
order complained of. 

(3) The above conclusion is sufficient for the 
disposal of this revision case. As the following 
question has been canvassed at some length, we 
may proceed to record our opinion on the point. 
Mr. Banerjee contended that the moment ‘ad 
Interim’ order for stay of proceedings is made 
by a superior Court, the Court below in which 
the proceedings are pending becomes incompetent 
to exercise its jurisdiction in those proceedings. 

It is contended that the effect of an order for 
stay, even though uncommunicated, is to suspend 
the operation of the proceedings in the Court 
below. In support of this submission reference 
has been made to the case of —‘Hukumchand 
Baid v. Kamalanand Singh*, 33 Cal 927(B). In 
that case ‘ad interim’ order for stay of delivery 
of possession had been obtained from this Court 
but before the order was communicated to the 
Court below, the Court below had delivered 
possession to the decree-holders. 

Thereupon a further Rule was obtained from 
this Court calling upon the decree-holder to 
show cause why the decree-holder should not 
furnish security. At the time of the hearing of 
the Rules both parties were content with the main¬ 
tenance of the order for delivery of possession. 
The only question debated w r as whether the 
Court was competent to require security from 
the decree-holder. This Court directed that secu¬ 
rity be taken from the decree-holder, the posses¬ 
sion being retained by him. In the course of 
their judgments their Lordships Woodroffe and 
Mookerjee JJ. both dealt with the effect of an 
uncommunicated interim order for stay of deli¬ 
very of possession. The observations made by 
the learned Judges in this behalf were therefore 
not necessary for the purposes of the actual 
order made by them. 

The observations of Woodroffe J. are to oe 
found at p. 934. The learned Judge was of tne 
opinion that an uncommunicated order for stay 
of delivery of possession had the effect of renae*- 
ing the deliverv of possession itself as being w 
excess of jurisdiction. It was pointed out tnav 
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an interim order for stay of proceedings is not 
merely a prohibitory order addressed to a party 
but it is an order which takes away the power 
of the Court below to deliver possesion, the 
Court below ceases to have authority to proceed 
further alter a superior Court has made an in¬ 
terim order for stay of proceedings. In other 
words, the view oi the learned Judge ;s that 
the subordinate Court which was entrusted with 
the duty of delivering possession loses jurisdic¬ 
tion the moment an order tor stay of proceed¬ 
ings is made by a superior Court. 

Mookerjee J. made similar observations at p. 
944-45. The learned Judge ooserved that the 
delivery oi possession was -ultra vires' and illegal. 
The reason suggested was that the effect of the 
interim order was to arrest the execution pro¬ 
ceedings, the property which was the subject- 
matter of execution being vested in the custody 
of the Court, the operation of the interim order 
retaining its full effect tiil it was discharged or 
vacated, as the case may be. The observations 
of the learned Judges to which I have adverted 
no doubt support the contention of Mr. Banerji 
but as these observations did not form the basis 
of their ultimate decision they are not binding 
on us. 

(4) Reliance was also placed by Mr. Banerjee 
on a later Bench decision of this Court in the 
case of —*Sati Nath Sikdar v. Ratanmani Naskar’, 
15 Cal LJ 335(C). In that case this Court had 
made an interim order for stay of proceedings. 
Before the order of this Court reached the 
Court below a telegram sent by a Vakil of this 
Court supported by an affidavit of the party con¬ 
cerned was filed in the Court below and a re¬ 
quest was made to the Court below to stay its 
hands. The Court below refused to do so. There¬ 
upon this Court was moved by the party who 
had obtained an order for stay for vacating the 
proceedings in the Court below since the order. 
In that connection this Court observed while 
cancelling the order of the Court below that the 
arms of this Court were long enough to reach 
a subordinate Court which does not obey an in¬ 
terim order made by this Court. 

S at case the Court below had disobeyed 
the order of this Court in spite of being duly 

?L 4t ‘ 111 course of the same pro¬ 
ceedings this Court as a superior Court recalled 

f by , Court bel °w and set it 

ent d tiPthu CtS ° f ^ Case are entirel y differ- 
ent. In this case an attempt is made not in 

the course of those proceedings in which the 

£ TLX'3!*2 i 111 “Uateral proceed- 

mgs to have the order for sale vacated The 

JSStly d£ide ais Court did not 

airectiy decide the present question. It is thus nof 

dar Majumdar', 1 Cal WN 226(D) a^Sat 5si 

“K 

munlcated the sal* h«Hi or ? er was com- 
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makes the decree and the executing Court has 
lull authority to execute the decree. An order 
under S. 545 Civil P. C., 1882, which corresponds 
to O. 41, R. 5, Civil P. C., 1908. does not can¬ 
cel the order lor sale nor does it purport to 
undo anything which it was doing. Its utmost 
effect is to stop further action in the direction 
of execution and it would only have that effect 
when it reaches the Court whose duty it is to 
ooey it. 

The reason for the decision therefore is that 
the executing Court retains its jurisdiction in 
spite of the making of an order by a superior 
Court for interim stay of proceedings. This is 
the principle which was later enunciated by 
Mltter and Biswas JJ. in the case of —‘Jatis 
Chandra v. Kshirod Kumar’, AIR 1943 Cal 319 (E>. 
In that case a sale had already taken place. 
A stranger had bid at the sale but before the 
bid was accepted an application in revision was 
moved in this Court and an interim order was 
obtained from this Court staying acceptance of 
the bid. Thereafter the bid was accepted. In 
a later suit the sale was attacked as a nullity, 
the ground suggested being that in view of the 
order for stay the acceptance of the bid was 
in excess of jurisdiction and therefore there was 
no completed sale. Mitter J. who delivered the 
judgment of the Bench referred to the two lines 
of cases of this Court and other High Courts 
as regards the effect of communication or other¬ 
wise of an order for stay and then statecWas 
follows : 

“In the view we are taking it is not “necessary 

to decide which of the aforesaid views is cor¬ 
rect.” (Page 324). 

Mr. Banerjee has contended that this passage 
shows that the observations made by the Bench 
subsequent to the passage cited were 'obiter dicta’, 
This however is not correct. The observations 
which followed were made in connection with a 
question raised before the Bench, namely, whether 
an order for stay of proceedings takes away the 
jurisdiction of. the Court below, irrespective of 
the question whether the order operates from 
the date of its passing or the date of its com¬ 
munication. Their Lordships did not decide the 
last question but proceeded to make the obser¬ 
vations which followed, on the assumption that 
the order for stay operated from the time • it 
was made. The observations which are relevant 
for the present purpose are to be found later in 
the same page (page 324). 

The substance of the observations is that in 
their Lordships’ view the execution proceedings 
are not withdrawn the moment an order for 
stay is made, the matter covered by the stay 
order is only held in abeyance during the opera¬ 
tion of the order for stay; an order passed by 
the Court in contravention of the stav order 
would be an irregular, or, at the most, ah illegal 
exercise of the jurisdiction of the Court. In 
other words, the learned Judges drew a distinc¬ 
tion between an entire absence of jurisdiction 
and illegality in the exercise of jurisdiction con¬ 
sequent on the making of an interim order for 
stay of proceedings. In their Lordships’ view 
of an interim order for stay of pro- 
eeedings is that the jurisdiction of the subordN 
ftc O v C0U ; rt not entire ly taken away but only 
Th^hSu £ restrained by order for stay. 

rv^* tUcti j n . remains vested with the execute 
tag Court and is not taken away. 

teken b y the Court below in 
/ ***? order for stay, as .the learned 

nrti° ta would clearly be an Irregular 
or illegal exercise of Jurisdiction, but would not 
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be 'ultra vires' as was suggested in —'Hukum- 
chand's case', 1 B 1 . The observations made at 


page 324 were necessary for the purposes of the 
actual decision in that case, namely, whether 
the sale was a valid sale or not. They are the 
observations of a Bench of tins Court and are 
binding on us unless we propose to differ from 
the same. We have given the matter our best 
consideration and we are clearly of opinion that 
the observations made by Mitter and Biswas JJ. 
in — Jatis Chandra's case (E>, are based on 
sound reasons and there is no ground to depart 
from the view taken by them. These are all 
the cases of this Court to which our attention 
was drawn by either side. 

t5> It remains lor us to consider the decisions 
of other High Courts to which our attention 
was drawn. Reference was made on behalf of 
the respondents to the case of —'Venkatachala- 
patirao v. Kameswaramma', AIR 1918 Mad 391 
(F.B.) (F). The opinion of the Full Bench was 
delivered by Seshagiri Ayyar J. • The learned 
Judge dissented from the view taken by this 
Court in — Hukumchand's case <B>', and suggest¬ 
ed that —‘Hukumchand's case <B>\ proceeded on 
the view taken in American cases and in 
American text books. The learned Judge observed 
that an uncommunicated order for stay does not 
operate to take away the power of a subordi¬ 
nate Court. It was held that an order made 
bv a subordinate Court in ignorance of an in- 
termi order for stay made by a superior Court 
cannot be said to be an entirely invalid one. 
This decision supports the position taken on be¬ 
half of the opposite party. 

The case of —'Parsotam Saran v. Barhma 
Nand\ AIR 1927 All 401 (F.B.) (G>, concerns 
the effect of an order lor stay of proceedings 
on a sale which takes place thereafter. The Full 
Bench drew a distinction between a decree- 
holder auction-purchaser and a stranger auction- 
purchaser. The Full Bench observed that a 
stranger auction-purchaser is absolutely protected 
and the sale at which he purchased cannot be 
attacked on the ground that it was held in 
contravention of an order for interim stay of 
proceedings. I may refer in passing to the follow¬ 
ing observations of Mukerji J. at p. 403 : 

•'Now when an appellate Court orders stay of 
execution it gives a direction to somebody. The 
execution is not in the hands of the appellate 
Court. It has to tell the Court of first ins¬ 
tance that it is to stay its hand in the exe¬ 
cution of its decree. It necessarily follows that 
if the lower Court has no information of the 
order of the appellate Court it cannot stay 
execution and the execution must proceed.’* 
This observation of Mukherji J. was approved 
by the Bench in —'Jatis Chandra's case (E>\ 
already cited. The observation clearly implies 
that an order for stay is in the nature of a 
prohibitory order and unless the Court below 
which is prohibited from doing certain things 
is apprised of the order, the subsequent proceed¬ 
ings in execution and orders made in the course 
of that execution cannot be challenged as in¬ 
valid. This case also supports the contention of 
the opposite party. 

(6) On behalf of the petitioner Mr. Banerjee 
also referred us to a decision of the Rangoon 
High Court in the case of — 'Ma Ti v. Ma Thit’, 
AIR 1933 Rang 416 (H>. That case is clearly 
distinguishable. There a sale had been held by 
the Nazir in ignorance of an order made by the 
executing Court itself. The Bench decided that 
the Nazir was a ministerial officer and was the 
hand of the Court and as the Court itself had 
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stayed the sale, the action of the Nazir in 
holding the sale was invalid. In the course of 
the judgment the Bench was careful to point 
out that they were not deciding the question as 
lo the effect of an order for stay made by a 
superior Court 'viz-a-vis' the proceedings pending 
in a subordinate Court. 

(7) Mr. Banerjee also referred us to a deci¬ 
sion of the Fatna High Court in the case of — 
Liakat v. Padampat', AIR 1951 Pat 130 (SB) (I). 
The Special Bench consisting of Reuben, Imam 
and Ramaswami JJ. were divided in their opinion. 
The majority view was in favour of the view 
taken in Hukumchand's case <B)\ Imam J. took 
a contrary view. As we have already stated, the 
view in -Hukumchand's case (B>’ is an obiter dicta' 
and has not been accepted by the later Bench 
decision in 'Jatis Chandra’s case (E)\ 

(8» Reference was made to the provisions of 
O. 41, R. 5, Civil P. C. The cases cited indicate 
a divergence of opinion as to the true construc¬ 
tion of this Rule. A perusal of this rule does 
not in our opinion throw much light on the 
question before us. The rule does not state the 
effect of an order for stay. It only states that 
the appeal does not operate 'ipso jure’ as a 
stay of proceedings and empowers the appellate 
Court after an appeal has been filed to direct 
stay of proceedings in certain circumstances. 

(9) We have held that even if an order for 
stay of proceedings granted by a superior Court 
operates from the date of its passing its effect 
is not to take away the jurisdiction of the 
Court below. In this view, it is not necessary 
to consider whether the communication should 
be formally made by the superior Court. In 
this case however, there was no formal communi¬ 
cation of the order for stay by this Court in this 
case. The petitioner did not file any verified 
statement or any affidavit in support of the 
fact that an order for stay had been passed by 
this Court, Communication must necessarily mean 
a communication on which the Court can act. 
In the absence of receipt of the order for stay 
or of an affidavit in support of the passing of 
the order, the Court was perfectly entitled to 
proceed on the footing that no order for stay 
had been made by this Court. 

(10) We may however point out that though 
the making of an 'ad interim' order for stay does 
not take away the jurisdiction of the Court 
below, the effect of the order is nevertheless, to 
render an order of the Court below in contra¬ 
vention of the order for stay is irregular or at 
the most illegal but not 'ultra vires’. 

(11) In our opinion, the order for stay is a 
direction to the Court below and if the direction 
is not communicated to that Court, any order 
made by it in ignorance of the direction is valid. 

(12) In the result this revision petition must 
fail and the Rule is discharged. There will be 
no order for costs. 

(13) Coming now to the appeal, the Court 
below has found that there was no inadequacy 
of price. In the Court below the appellant surety 
examined an engineer in support of the valuation 
of the property. The engineer’s estimate was 
that the property was valued at Rs. 40.000/-. 
The cross-examination of the engineer clearly 
shows that he did not care to inspect the pre¬ 
mises. Hp was not in a position to state the 
nature of the bricks or mortar employed in the 
building. He did not make the necessary measure¬ 
ment. It is difficult to say that the view taken 
by the Court below on this point is incorrect, in 
our opinion, the appellant has failed to prov 
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that there was any inadequacy of price. On this 
finding the application under O. 21, R. 90, Civil 
PC. was rightly dismissed by the Court below. 

(14) The appeal accordingly fails and is dismissed 
flith costs, hearing fee being assessed at three 
gold mohurs. 

(15) GUHA RAY J.: I agree. 

A/V.R.B. Revision and appeal dismissed. 


(e) Succession Act (1925), S. 61 — Proof of 
undue influence. 

In order that the objector might sue- 
cessfully prove undue influence ne must 
establish two facts, namely, that the pro¬ 
pounder was in a position to dominate the 
will of the testator and that in point ot 
fact he did dominate the will in the par¬ 
ticular case. AIR 1919 PC 132, Rel. on. 

(Para 9) 

Annn • Riirr Art. S. 61 N. 4. 
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DAS AND DEBABRATA MOOKERJEE JJ. 
Sarat Chandra Mondal and others, Defen- 
dants-Appellants v. Panchanan Mondal and 
another, Plaintitt's-Respondents. 

A. F. 0. D. (Probate) No. 39 of 1951, D/- 
11-2-1953. 

(a) Evidence Act (1872), S. 90 — Pre¬ 
sumption under in case of will. 

The presumption which arises under S. 
90, Evidence Act, can also be drawn in 
case of a will the genuineness of which is 
in controversy in the Probate Court, 
though there is a possibility that the pro- 
pounder may antedate the will and there¬ 
by call in his aid the presumption under 
the Section. AIR 1947 PC 15 and I L R 
(1943) 1 Cal 392, Rel. on. AIR 1927 Cal 102, 
Disting. (Para 4) 

Anno: Evi. Act, S. 90, N. 8. 

. (b) Evidence Act (1872), S. 90 — Computa¬ 
tion of thirty years. 


As the rule embodied in S. 90 is based 
on the impossibility of obtaining living » 

- testimony to the signing or the hand¬ 
writing of a document, it logically follows 
that time should run from the date which 
the document bears whether it is a will or 
any other document. Hence the period of 
presumption in case of will also begins 
from the date of execution and not from 
the date of the death of the testator which 
• is the date from which the will becomes 
operative. Similarly, the outer limit of the 
period of thirty years is the date when the 
will is sought to be proved and not the 
date of its filing in Court. (1828) 8 B & C 
22 and AIR 1936 PC 15, Ref. (Paras 5, 6) 
Anno: Evi. Act. S. 90 N. 3. 

Act (1872) - s - 90 ~ Extent of 
<1925™ S. 59) m ^ of ^ ~ (Succession Act 

The presumption under S. 90 is one of 
v!L! Xe r i0 -j and L attestation. This in- 
exern S fpH h Hiii ldea document was 

words & a !i d attested duly; in other 
JSJj* document was validly exe- 

S a further conception 

to ex?cui fh?L h n d testamentary capacity 
*o execute the will. Thus the Court mav 
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Anno: Evi. Act, S. 90 N. 1. <Pm 8) 
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(f) Succession Act (1925), S. 268 — Grant of 
Letters of Administration — Parties to proceed¬ 
ings — Omission to state some of the members 
of teatator’s family is not fatal to proceedings. 

(Para 12) 

Anno: Succ. Act, S. 268 N. 1. 

(g) Succession Act (1925), S. 232 — Univer¬ 
sal legatee. 

A universal legatee is undoubtedly one 
who by virtue of the will is entitled to the 
whole of the estate left by the propounder. 

(Para 13) 

Where whole of the estate is not devis¬ 
ed to a legatee but it is subject to two pre¬ 
vious life estates and is subject also to the 
burden of providing for the funeral rites 
and sradhs of the testator and his widow 
and for the payment of the debts left by 
the testator, such a legatee cannot be call¬ 
ed a universal legatee. (Para 13) 

Anno: Succ. Act, S. 232 N. 1 Pt. 9. 

(h) Succession Act (1925), Ss. 102, 103, 232 
— Residuary legatee. 


The statement of law that the residuary 
legatee must be vested with the surplus 
and residue of the property left by the 
testator at his death underlies Ss. 102 
and 103 of the Succession Act. (Para 13) 
A will conveyed the estate to A after 
two life estates, one in favour of the widow 
and another in favour of the widowed 
daughter, had come to an end. The will 
also directed 'A to perform the funeral 
rites and sradh of the testator and the 
testator’s widow as well as to pay the 
debts in a certain manner indicated there¬ 
in. The entire estate of the testator did 
not devolve on the testator’s death on A 
but was subject to certain reservations 
made in the will. 


Held that A merely got the rest and re¬ 
sidue of the estate left after the two life 
estates have ceased and after the provi¬ 
sions contained in the will for payment of 
debts and sradh expenses had been com¬ 
plied with and was therefore a residuary 
legatee. 51 Cal WN 917, Rel. on. 

(Para 14) 

Anno: Succession Act, S. 102 N. 1; S. 103 N. 

1; S. 232 N. 1. 


'-“ouanury, ior Appeuanis 
Mnnal K. Ghose and Jogesh Ch. Chatterji, foi 
Respondents. 

CASES CITED: 

n<>) air 1916 Cal 938: 23 Cal LJ 82 
r! ffll 1 , 927 Cal 102: 31 Cal WN 215 

WhSo ^ a T? 9 | 59: 

(!) ®8)YbTc P 2 2 15: 51 “ ™ 1,5 <PC: 

< P > Cm AIR 1936 PC 15: 

40 Cal WN 226 (PC) 
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(G) (’47) AIR 1947 PC 15: 


ol Cal WN 175 (PC) 

(H) (’19) AIR 1919 PC 132: 

1920 AC 349 (PC) 

(I) (’47) 51 Cal WN 917 

DAS J.: This is an appeal by the objectors 
against a decision of Mr. R. N. Rov, Learned 
Subordinate Judge, 6th Court, 24-Parganas, 
granting Letters of Administration to the es- 
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tate of Giridhar Mondal with a copy of the Will 
dated 18-2-1920, annexed. m 

(2) The Will which is in question in this 
appeal was executed by Giridhar Mondal on 
18-2-1920, and was registered on 10-3-1920. The 
terms of the Will will be set out hereafter In 
order to appreciate the contentions which have 
been urged in this appeal it is necessary to set 
out the genealogical tree. 


KALACHAXD 


Harichiu-nn Giridhar (i cstator) Natabir 
= Bhangamani I „ 


Netai 


Meghnath 


I Jogendra 

Aunadamani (daughter) Banamali 


Atul 


Sastibar 

I 

Debend ra 


Nabadwip Ganesh Kartik 


Shyamacharan (Executor) Dhruba Sarat Bharat Jatin Ratikanto Badal 

=Ushabala I 


I 


i i i 

Pancbanan Madhub Narajau (minor) 


>. I I 

Anil Durgadas (minor) Dulal (minor) 


The testator was suffering from dysentery for 
some time and it is admitted by tne witnesses 
on behalf of the propounder that his hands and 
feet were swollen and that he was physically 
weak. No steps were taken to propound the 
Will till 1947. The testator died on 11-7-1921. 
The learned Subordinate Judge, as I have al¬ 
ready said, granted Letters of Administration 
with a copy of the Will annexed. Mr. Roy 
Choudhury who has appeared in support of the 
appeal has raised several contentions. 

(3) In the first place, he was contended that 
the Will has not been proved to have been duly 
executed and attested. In particular, he has 
admitted that there is no evidence that the for¬ 
malities attending due attestation were com¬ 
plied with in this case. He has referred us to 
the evidence of the witnesses who had deposed 
to the attestation” of the Will. The evidence of 
these witnesses merely shows that the testator 
signed the Will and that they attested the Will. 
It has not been definitely stated by them that 
they signed in the presence of the testator. 
On this submission, a question of law arises, 
namely, whether the Court is entitled to pre¬ 
sume the due execution and attestation of a 
Will such as the present one is, under S. 90, 
Evidence Act. The Will bears the date 18-2- 
1920. It was registered on 10-3-1920. The 
testator died on 11-7-1921. The Will was ten¬ 
dered for proof on 27-6-1950 and on that date 
the Will was proved by P. W. 1 Jogendra and 
was marked as Exht. 1. 

(4) Under S. 90, Evidence Act, the Court may 
presume that any document purporting to be. 
or proved to be, 30 years old, and produced from 
proper custody, was duly sigaH by the person 
by whom it purports to have been signed. There 
is also a presumption that in case of a document 
which purports to have been signed and attest¬ 
ed the Court may presume that it was duly 
signed and attested. The question which has 
been canvassed in this appeal is that the pre¬ 
sumption which arises under S. 90, Evidence 
Act. should not be wn in case of a Will the 
genuineness of which is in controversy in the 
Probate Court. The reckon suggested is that 
the propounder may antedate the Will and 


thereby call in his aid the presumption under» 
S. 90, Evidence Act. Some support for this) 
view may be found in a decision of this Court 
in the case of ‘Shyam Lai Ghosh v. Rames- 
wari Bosu\ AIR 1916 Cal 938 (A). In a later 
decision of this Court in the case of — ‘Gobinda 
Chandra Pal v. Pulin Behary’, AIR 1927 Cal 102 
(B), the view expressed in the above case of 
‘AIR 1916 Cal 938 (A)’ was distinguished on 
the ground that the observations therein con-, 
tained were ‘obiter dicta*. The view taken in 
the case of ‘AIR 1927 Cal 102 (B)’ was affirmed 
by this Court in the case of — ‘Mahendra Nath 
Surul v. Netai Charan Ghosh’, ILR (1943) 1 Cal 
392 (C). The view taken in the last two de¬ 
cisions of this Court has now been approved 
by the Judicial Committee in the case of — 
‘Munnalal v. Mst. Kashibai*, AIR 1947 P C 15 
(D>. 

(5) This, however, does not dispose of another 
contention which was raised on behalf of 
the appellants, namely, that the period of three 
(thirty?) years would run not from the date of 
the Will but from the date on which the testa¬ 
tor died. The reason given for this contention 
is that the Will does not operate till the death 
of the testator. This submission cannot, how¬ 
ever, be accepted. The reason for the rule em¬ 
bodied in S. 90, Evidence Act, is based on the 
impossibility of obtaining living testimony to 
the signing or the handwriting of a document. 
If this is a reason which underlies S. 90, Evi¬ 
dence Act, it logically follows that time should 
run from the date which the document bears 
whether it is a Will or any other document. 
Section 90 speaks generally of “any document”. 
This view is supported by the decision in the 
case of — ‘Doe v. Wolley\ (1828) 8 B & C 22 
(E). In my opinion, the view taken in the last 
cited decision is based on sound grounds and 
must be accepted. 

(6) It was further contended that even as¬ 
suming that the period of 30 years can be com¬ 
puted from the date the Will purports to bear, 
the outer limit of time is not the date when the 
document is sought to be proved but the date 
when the document is filed in Court. It was 
contended that as this document was filed for 
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the first time in 1947 and as the period o£ 30 
years had not elapsed then, no presumption un- 
J er S- 90, Evidence Act, can be drawn. This 
question, however, is no longer open to argu¬ 
ment. In the case of — ‘Surendra Krishna v. 
Mina Mohammad Syed Ali\ AIR 1936 P C 15 
rp) it was decided by the Judicial Committee 
of the Privy Council that the material date is 
the date when the document is tendered in 
evidence. In this case, as I have said, the docu¬ 
ment was tendered in evidence on 27-6-1950. 
wffhirty years had, therefore, elapsed at the date 
when the document was sought to be proved 
in Court. The presumption under S. 90 would 
therefore be attracted to the Will which is now 
in question. 

(7) A further question arises as to the extent 
of the presumption which arises under S. 90, 
Evidence Act, in regard to Wills. The Statute 
says that when a document purports to be 
executed and attested, the presumption is one 
of due execution and attestation. This involves 
the idea that the document was executed duly 
and attested duly; in other words, that the 
document was validly executed. This involves 
a further conception that the testator had testa¬ 
mentary capacity to execute the Will. This 
view was taken by the Judicial Committee of 
the Privy Council in the case of — ‘Munnalal 
v. Mst. Kashibai\ AIR 1947 P C 15 (G). In this 
case Sir John Beaumont delivering the opinion 
of the Board observed that the presumption 
under S. 90, Evidence Act, Tonnotes that the 
testator was of sound mind and knew that what 
he was about. This, the learned Judge went 
on to add, was fortified under the more gene¬ 
ral provisions of S. 114, Evidence Act 

“since it is likely that a man who performs a 
solemn and rational act in the presence of 
witnesses is sane and understands what he 
is about” 

The result of the above discussion leads me to 
hold that the Court may presume that the Will 
in question was duly executed and attested in 
accordance with the formalities required by the 
Succession Act. 


, W Mr. Roy Choudhury, however, conten 
tnat the presumption that the Court may pi 

Q UI Qr\ rl 6 .? 116 execution and attestation und 
b. 90, Evidence Act, is rebuttable and his su 

£!?f S1 °? *u as been 0131 the evidence led on t 
P r °P° un der in this case rebuts t 

FvlHpnno tl A n t Wh T, Ch ariSCS Under S - 90 0f X 
of P w r He referred us to the eviden 

P - w - 2 Ganesh, P. ' 
th^ P^w P i 4 ? imal - He rel i e d on the fa 

mitted’ thitflS 1 mi ta and P - w - 2 Ganesh 3 

Will hmvpti^cvf lU ^u S bitten by Nirod. T! 

Chandra W rhaftir°« WS -2? at the writer was Sati: 

is that Ihf h n^fr *' < Hls contention, therefoi 
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ions & that some of them v 


not in the handwriting of the writer of the Will. 
This, however, does not negative the presump¬ 
tion that the WiU was duly signed & 

It is possible that at the time when the Will 
was signed and attested some additions were 
made at the instance of persons present at the 
Majlis* one of whom was a Pleader Satyendra 
Nath Banerjee. In fact, the Will contains an 
interlineation by him. 

Mr. Roy Choudhury also relied on the fact 
that P. W. 4 Bimal whose signature appears in 
the Will deposed in Court to say that he could 
not write. We have examined the signature of 
Bimal and the signature shows that he was 
practically illiterate. All these facts, therefore, 
do not rebut the presumption which the Court 
may draw under S. 90, Evidence Act. The Will 
was a registered one and was more than 30 
years old and in the facts and circumstances of 
this case the Court should draw the presumption 
under S. 90, Evidence Act. It must therefore be 
held that the Will was duly executed and 
attested. 

(9) Mr. Roy Choudhury also contended that 
the testator was under the influence of Shyama- 
charan, the legatee under the Will. His con¬ 
tention is that the evidence of the witnesses on 
behalf of the propounder shows that the pro- 
pounder could not refuse a request made by 
Shyamacharan. He therefore contended that 
there was undue influence in this case. In 
order that the objector might successfully prove 
undue influence he must establish two facts, 
namely, that the propounder was in a position 
to dominate the will of the testator and that in 
point of fact he did dominate the will in the 
particular case. This view is supported by the 
decision in the case of — 'Craig v. Lamoureax\ 
AIR 1919 P C 132 (H). In this case, there is 
no evidence whatsoever that in point of fact 
Shyamacharan used his influence, if any, and 
obtained from the testator the WiU on the terms 
which it contains. This contention of Mr. Roy 
Choudhury must therefore be overruled. 


(10) Mr. Roy Choudhury next contended that 
there are suspicious circumstances attending the 
execution and the attestation of the Will and 
he referred us to the fact that there was un¬ 
due delay in the publication of the Will and in 
making the application for probate of the WiU. 
He referred us to the evidence on record that 
the parties were living joinTy during aU these 
years and that the Cadastral Stirvey Record of 
Rights recorded their joint possession. It ap¬ 
pears, however, from the evidence of the ob¬ 
jector Badal that Shyamacharan began to live 
separate 3 or 34 years prior to the date of his 
deposition. This would take us to a date short¬ 
ly before the first application for the grant of 
Letters of Administration by Shyamacharan 
himself. The explanation for the delay might 
have been that the parties were Uving on good 
terms and Shyamacharan did not care to take 
out probate. The above fact therefore cannot 
be regarded as a suspicious circumstance in 
ths facts of this case. 

(11) Mr. Roy Choudhury next contended that 
5 e A P j re ^^ application for the grant of Letters 
°f Administration must fail on the ground that 
f£T\ mstr t? \ on °* a11 the assets left by the 
rfA a 2? r ,^ ad been prayed for. It is sub- 

, th ® application for the grant of 
Liners of Administration does not mention the 
movables left by the testator. The testator 
died many years ago and it is difficult to say 
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that the movables which he might have pos¬ 
sessed at the date of his death existed at the 
date when the application for Letters of Ad¬ 
ministration was made. This fact was not put 
to any of the witnesses examined on behalf of 
the propounder. It is therefore impossible to 
say that the application for the grant of Letters 
of Administration has omitted to mention any 
part of the estate left by the testator. 

(12) It was also contended that the applica¬ 
tion suffered from the detect in not making the 
heirs of Dhruba as parties to the application for 
the grant of Letters of Administration. It must 
be observed however that the heirs of Dhruba 
are remoter heirs and citation on them was not 

, necessary. In any event, the omission to state 
some of the members of the family of the 
testator is not a defect fatal to the proceedings 
to obtain the grant. 

(13) Mr. Roy Choudhury lastly contended 
that the propounder had no locus standi to ap¬ 
ply for the grant of Letters of Administration. 
This contention is based on the ground that 
Shyamacharan who was the executor appoint¬ 
ed by the Will died before he obtained the 
grant and the present application for the grant 
of Letters of Administration was made by his 
heirs. It was contended that Shyamacharan 
was not a residuary legatee but was a univer¬ 
sal legatee under the terms of the Will of Gir- 
dhar Mondal. As such, his legal representa¬ 
tives, namely, the present applicants, are not 
entitled to obtain a grant. It is not disputed 
that if Shyamacharan was a residuary legatee, 
then under the terms of S. 233. Succession Act, 
the present applicants would have locus standi 
to apply for the grant of Letters of Administra¬ 
tion with a copy of the Will annexed. The 
question therefore is whether Shyamacharan 
was a residuary legatee or a universal legatee. 

, Neither of these terms has been defined in the 
Succession Act. A universal legatee is un¬ 
doubtedly one who by virtue of the Will is en¬ 
titled to the whole of the estate left by the 
propounder. In the present case, the Will con¬ 
tained the following provisions. It sought to 
give a life estate to the widow which was fol¬ 
lowed by another life estate in favour of the 
widowed daughter and this was followed by an 
absolute bequest of the entire estate in favour 
of Shyamacharan. The Will contained provi¬ 
sions for the performance of the funeral rites 
and sradh of the testatoc and of his widow. 
Paragraph 4 of the Will provided for the ap¬ 
pointment of Shyamacharan as executor. There 
was a further direction therein that Shyama¬ 
charan would collect the assets, manage the 
properties and pay the debts o t the testator 
which amounted to Rs. 470/-. It also contain¬ 
ed a provision that in case the income was 
insufficient, the executor would be entitled to 
sell or grant a lease of a part of the estate sub¬ 
ject to the reservation that sufficient property 
is left for the maintenance of the widow and 
the widowed daughter. The above provisions 
clearly indicate that Shyamacharan was not the 
universal legatee. The whole of the estate 
was not devised to Shyamacharan. It was 
subject to two previous life estates and was 
subject to the burden of providing for the fune¬ 
ral rites and sradhs of the testator and his 
widow and for the payment of the debts left by 
the testator. 

(14) The question, next arises whether Shya¬ 
macharan could be regarded as a residuary le- 
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gatee. As I have already observed, the term 
“residuary legatee” is not defined in the Act. 
In Williams on Executors, 9th Edn. VoL II. n’ 
1310 it is observed, 

“No particular mode of expression is necessary 
to constitute a residuary legatee. It is suffi¬ 
cient, if the intention of the testator be plain¬ 
ly expressed in the Will, that the surplus of 
his estate after payment of his debts and le¬ 
gacies shall be taken by a person there desig¬ 
nated”. 

It then follows that the residuary legatee must 
be vested with the surplus and residue of the 
property left by the testator at his death. This 
statement of the law underlies Ss. 102 and 103, 
Succession Act. Illustration (b) to S. 102 to 
which Mr. Ghose appearing for the respondent 
drew our attention seems to support the view 
that a legatee such as Shyamacharan is, is a 
residuary legatee. The illustration is in these 
words: 

“A makes his Will, with the following passage 
at the end of it: I believe there will be found 
sufficient in my banker's hands to defray and 
discharge my debts which I hereby desire B 
to do and keep the residue for her own use 
and pleasure. B is constituted the residuary 
Legatee”. 

In the present case the Will conveys the estate 
to Shyamacharan but after two life estates, one 
in favour of the widow and another in favour 
of the widowed daughter, had come to an end. 
The Will also directs Shyamacharan to perform 
the funeral rites and sradhs of the testator and 
testator’s widow as well as to pay the debts 
in a certain manner indicated already. The en¬ 
tire estate of the testator did not devolve on 
the testator’s death on Shyamacharan. It was 
subject to certain reservations made in the Will. 
Shyamacharan merely gets the rest and residue 
of the estate left after the two life estates have 
ceased and after the provisions contained in 
the Will for payment of 'debts and sradh ex¬ 
penses had been complied with. In these cir¬ 
cumstances. in my opinion, Shyamacharan must 
be regarded as a residuary legatee and as such 
under S. 233, Succession Act. his heirs are en¬ 
titled to obtain Letters of Administration. The 
view taken by me is supported by a decision 
of this Court in the case of — ‘Haripada Saha 
v. Gobinda Chandra Saha’, 51 Cal. W. N. 917 
(I). 

(15) All the contentions raised on behalf or 
the appellants foil. This appeal is therefore 
dismissed with costs, hearing fee being assessed 
at two gold mohurs. 

(16) DEBABRATA MOOKERJEE J.: I agree. 

B/D.R.R. Appeal dismissed. 
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Great American Insurance Co., Ltd., Peti¬ 
tioner v. Hindusthan Flashlight Mg. Co., Ltd., 
Respondent. 

Civil Suit No. 69 of 1952, D/-16-5-1952. 
Arbitration Act (1940), S. 11(2) — Miscon¬ 
duct. 

Arbitrator related to one of the parties 
— Evidence in the case highly technical 
and facts complicated — Arbitrator exclu¬ 
ding short-hand writer of the other 
party and his attorney’s clerk from the 
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meeting — Action of the arbitrator am¬ 
ounts to misconduct. (1862) 31 LJ Ch 420, 
Rel. on. (Para 8) 

Anno: Arbitration Act, S. 11 N. 1. 

S. B. Barman, for Petitioner; and R. C. Deb. 
for Respondent. 

CASE CITED: 

(A) (1862) 31 U Ch 420: 8 Jur (NS) 983 
ORDER : This is an application for removal 
.of the Arbitrator. 

W (2) Under the contract the arbitration was 
to be by two Arbitrators, one to be appointed 
by each party. In this case the petitioner did 
not appoint its Arbitrator because it was then 
under the impression that the arbitrator had 
no jurisdiction to deal with the matter in dis¬ 
pute. The result was the arbitrator appointed 
by the respondent became entitled to act as 
sole arbitrator. An application was made pre¬ 
viously for determination of the scope and 
effect of the arbitration agreement but counsel 
for the petitioner did not then press for set¬ 
ting aside the appointment of this arbitrator. 

(3) The arbitrator in this case is Ramnath 
Bajoria who is the father of the Managing 
Director of the respondent company. Having 
regard to this relationship Ramnath from the 
beginning had a peculiarly delicate task to dis¬ 
charge as an arbitrator. Every arbitrator is 
expected to conform to the fundamental rules 
relating to the administration of justice. Hav¬ 
ing regard to his special relationship the arbi¬ 
trator* was bound to be very particular and 
strict in maintaining his judicial and impar¬ 
tial attitude towards both parties. 

(4) Now, what are the facts in this case? 
When the examination of witnesses started the 

A Petitioner requested the arbitrator to employ 
a short-hand writer stating that he was pre¬ 
pared to pay the entire costs of such employ¬ 
ment if the arbitrator so directed. The arbi¬ 
trator ruled at that time that he would not 
employ any short-hand writer even if the peti¬ 
tioner was prepared to pay the costs. The ar- 
bitrator has a discretion and this ruling by 
itself does not justify his removal But as 
yet I see no reason why the arbitrator refus- 
t° employ a stenographer. He had of 
noV rS L no ?? wer to com P el a Party who was 

certainlv e ?,a!f ♦1° pay the ex P enses but he 
hand the power to em Ploy a short¬ 
ed to navfhi* ° ne 0f the parties was Prepar- 
Jn? y 1 . ex Penses. 

(o) The evidence in this case seems tn be 
DlfrafpH te f hl J 1Cal i n nature and there are com- 
Sus witS 1 h t av t no doubt that n5me- 
rno<ft Tmnnfffw ha , ve to be examined. It is al- 

wS fiS'S tinfthTs^aTfo 1 2 

22! argument. Although the wUne^ has 

short-hand. S£“3 it s TE'“ y 5 d ’ a 

short-hand notes the eSnee The e°X" 

MB 

nation. The arbitrato^m^be ^teugni 
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ie arbitrator am- enough to understand what is happening be- 

52) 31 LJ Ch 420, fore him. The short-hand writer was brought 

(Para 8) at the meeting not as the employee of the ar- 

n N , bitrator but as the employee of the petitioner. 

' , D p n u Exclusion of the short-hand writer from the 

ner; ar.d R. C. Deb. meeting was wholly improper and continued 

exclusion will result in miscarriage of justice. 
— Haigh v. Haigh*. (1862) 8 Jur (N. S.) 983(A), 
8 Tur fNS) Q83 is sufficient authority for the conclusion that 

fnr , mnuai such exclusion in the circumstances of this 

ication for remo\ai ca$0 is m i scon duct on the part of the arbi- 

the arbitration was trator - , 

>ne to be appointed (7) One of the clerks oi the petitioner s at- 
e the petitioner did torney was also excluded from the meeting. 
Decause it was then (8) All the facts taken in conjunction with 
the arbitrator had the special relationship of the arbitrator with 

i the matter in dis- the respondent show that the arbitrator is 

arbitrator appointed biased in favour of the respondent. 

entitled to act as (9) I, therefore, remove Ram Nath Bajoria 
tion was made pre- from acting as arbitrator under S. 11, Arbi- 

of the scope and tration Act. In the circumstances it is my 

reement but counsel duty to appoint another arbitrator. By con- 

then press for set- sent of the parties under S. 12. Arbitration 

of this arbitrator. Act I appoint Mr. Birendra Nath Bose, At- 

is case is Ramnath torney-at-Law as the sole arbitrator in place 

r of the Managing of the said Ramnath Bajoria. 

„ Hav iu g (10) Having regard to the facts of this case, 

Steta/kto diS each party wiU bear its own costs ' 

Every arbitrator is B/D.H. Order accordingly. 


A.I.R. 1953 CAL. 475 (Vol. 40, C.N. 176) 

J. P. MITTER AND SEN JJ. 

Shib Chandra Ghosh, Accused-Petitioner v. 
The State, Opposite Party. 

Criminal Revn. No. 555 of 1952, D/- 16-2- 
1953. 

Criminal P. C. (1898), Ss. 256 and 537 — 
Effect of non-compliance with S. 256. 

Case remanded to trial Court for faking 
additional evidence on certain point — 
Prosecution evidence taken and accused 
allowed to cross-examine but accused not 
formally asked whether he wished to ad¬ 
duce any evidence as he had declined to 
enter upon his defence at the original trial 
— Omission not prejudicing accused and 
causing no failure of justice — Defect is 
curable and will not vitiate conviction. 

. „ (Paras 2, 3) 

Anno: Cr. P. C., S. 537 N. 20. 

Aji t Kumar Dutta. for Petitioner; Harideh 
Cbatterjee, for the State. 

MITTER. j.: This is a petition for revision 
of an order of a learned Presidency Magistrate 
convicting the petitioner of an offence under s. 
7<2>, Essential Supplies Act, 1946, and sentenc¬ 
ing him to rigorous imprisonment for three months. 
This conviction followed an order of this Court 
made in disposing of a Rule against a previous 
conviction. This Court then directed 
that the learned trial Court should take addi- 
tional evidence on a specific matter, viz., as t* 
” H ot toe commodity concerned was 
also dire cted that upon such 
evidence, the Magistrate should decide if the peti- 

th P y ,°F n . ot - Pursuant to that order, 

the learned Magistrate took additional evidence 

«»min 0 Ve «, he f£. cused an opportunity to cross- 
witn ^sses who gave that evidence, 
mino? o U o d also examined under S. 342, Cri¬ 
minal P. c., after such evidence had been taken. 

does not appear from the record that the 
accused was then formally called upon to enter 
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upon his defence and produce his evidence. It is 
accordingly urged before us that the present con¬ 
vection was illegal, in that the mandatory provi¬ 
sions of S. 256, Criminal P. C., had not been* com¬ 
plied with. It seems to us. on a perusal of the 
evidence, that there was no doubt that the com¬ 
modity concerned was flour. However, additional 
ev.dence on the point was adduced before the 
petitioner was again convicted. There is no doubt 
that an accused has a right under S. 255, Crimi¬ 
nal P. C., to be called upon to enter upon his de¬ 
fence and adduce ev.dence. There is nothing be¬ 
fore us to show that the accused, who was repre¬ 
sented by a learned lawyer, desired to adduce any 
evidence on his behalf. It is true that a duty 
is cast upon the Court which tries him to observe 
the provis.ons of S. 256, Criminal P. C. The re¬ 
cord shows that in the previous trial the petitioner 
had declined to call any evidence on his own be¬ 
half. and. therefore, the learned Magistrate did 
not formally ask the accused if he wanted to do 
so. The omission to so ask the petitioner, in our 
view, did not prejudice the accused. It appears 
to us that although what the learned Magistrate 
did was to carry out the directions of the High 
Court in the matter, the accused could not be 
deprived of his right and he would have been 
allowed to call evidence, if he was minded to do 
so. The additional evidence, however, was of such 
a formal kind that any evidence which the accus¬ 
ed might have called would have made no differ¬ 
ence to the outcome of the prosecution. It is 
for that reason that we are disinclined to send 
this case back for another retrial. 

(3» Looking at the matter all round, we are of 
the view that the charge against the petitioner 
was amply proved and that in connection with 
the last trial no prejudice was in fact caused to 
him by not being asked formally if he desired 
to adduce evidence on his own behalf. In our 
view, the omission complained of did not. in all 
the circumstances of this case, cause any failure 
of justice, and therefore we are not prepared 
in this case to exercise our powers of revision. 
It appears that although a certain amount of time 
was given to the learned lawyer for the petitioner, 
the learned lawyer did not appear to argue his 
client’s case. 

(4) In these circumstances, this application fails 

and the Rule is discharged. * , 

(5) The petitioner must surrender to his bail 
bond forthwith and sene out the remainder of 
his sentence. 

(6) SEN, J.: I agree. 

B/K.S. Rule discharged. 
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Anil Kumar Samanta and another. Accused 
Petitioners v. The State, Opposite Party. 
Criminal Revn. No. 100 of 1953, D/- 18-2-1953. 
(a) Essential Supplies (Temporary Powers) 
Act (1946), S. 7 (2) (b) — Proviso and Expla¬ 
nation — “Maximum quantity so prescribed” — 
(West Bengal Foodgrains Control Order, 1951). 

The explanation cannot be read as pro¬ 
viding a grace of five maunds above twice 
the maximum quantity prescribed as men¬ 
tioned in the proviso to S. 7 (2) (b). It 
must mean a grace of five maunds above the 
maximum quantity prescribed by the West 
Bengal Foodgrains Control Order, 1951. 

(Para 4) 


(b) West Bengal Foodgrains Control Order 
1951, Para 10 and Explanation — “Person” —T 
(Essential Supplies (Temporary Powers) Act 
(1946), S. 7( 2 )(b) Proviso) — (General Clauses 
Act (1897), S. 3 (39).) 

If two persons are in joint possession 
over twice the maximum quantity pres¬ 
cribed, they become liable for contravention 
of the Order if they do not belong to the 
same household and they cannot set up the 
fiction of being in separate possession of 
half the quantity each. (Para 5) 

Anno: G. C. Act, S. 3 N. 20. 

S. S. Mukherjee and Sukumar Mitra, for 
Petitioners; N. C. Sen, for the State. 

SEN J.: This revision application is directed 
against an order of the Sub-divisional Magis¬ 
trate, Arambagh, committing the petitioners 
Anil Kumar Samanta and another to the Court 
of Session in respect of two charges under S. 
7(2), Essential Supplies Act, 1946. 

(2) The prosecution ease briefly was that in 
the afternoon of 26-6-1952, Anil Kumar Samanta 
and his brother Sunil Kumar Samanta moved 
30 mds. of paddy in 20 bags from the western 
bank of river Mundeswari to its eastern bank, 
and later on the same day, 14 bags containing 
21J mds. of paddy were taken by them to 
Dehibatpur Hat-tola. Accordingly, there were 
two charges against the petitioners — one for 
violation of the Govt, of West Bengal Cordoning 
Order by moving the paddy across the river 
and one for possession of paddy in excess of 
the maximum quantity prescribed by the West 
Bengal Foodgrains Control Order, 1951, the 
maximum quantity prescribed thereunder being 
10 mds. of paddy or rice. Under the proviso 
to S. 7 (2) (b). Essential Supplies Act, where 
a person contravening the order prescribing 
the maximum quantity of any foodgrains that 
may be lawfully possessed by any person or 
class of persons, is found in possession of food- 
grain exceeding twice the maximum quantity 
so prescribed, the punishment shall extend upto 
seven years and, therefore, the ofFence is one 
triable by a Court of Session. Accordingly, the 
learned Magistrate committed both the peti¬ 
tioners, Anil Kumar Samanta and Sunil Kumar 
Samanta, to the Court of Session. 

(3) In this revisional application for quash¬ 
ing the commitment two points have been 
urged. The first point urged is that in view of 
the explanation added to S. 7 (2), Essential 
Supplies Act. the person in possession of excess 
foodgrain will get a grace of 5 mds., and there¬ 
fore, he will become punishable under the pro¬ 
viso to S. 7 (2) (b), only when the maximum 
quantity found in his possession exceeds 25 mds. 
This contention cannot, in our view, be accepted 
because the explanation is in the following 
terms: 

“Explanation.— A person in possession of 
foodgrain which does not exceed by more 
than five maunds the maximum quantity so 
prescribed shall not be deemed to be guilty of 
an offence punishable under the proviso to 
this sub-section.” 

(4) It appears that the explanation provides 
a special case only for those persons in whose 
possession the excess amount is not more than 
five maunds. The explanation does not say that 
the excess amount may exceed twice the maxi¬ 
mum quantity prescribed, which is mentioned 
in the proviso to S. 7 (2) (b), but it mentions 
only “the maximum quantity so prescribed , 
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that is, the maximum quantity, prescribed by 
(the Foodgrains Control Order, 1951. Accord¬ 
ingly, this explanation cannot be read as pro¬ 
viding a grace of live maunds above twice the 
maximum quantity prescribed as mentioned in 
the proviso to S. 7(2)(b). It must mean 
a grace of five maunds aoove the 
maximum quantity prescribed by the Order. Mr. 
Mukherjee on behalf of the petitioners has 
argued that, in that case, the explanation would 
become redundant, because the maximum 
quantity prescribed by the Foodgrains Control 
^Order being ten maunds, when a person is 
found in possession of a quantity exceeding 
twice the maximum, the quantity in his pos¬ 
session will always exceed the maximum quan¬ 
tity prescribed by the Order by more than five 
maunds. For this reason, he would urge that 
the explanation must be read as providing a 
grace of five maunds in excess of twice the 
maximum quantity prescribed by the Order, 
and not merely in excess of the maximum 
quantity prescribed by the Order. But, clearly 
the words “twice the maximum quantity pre¬ 
scribed by the Order” cannot be substituted for 
the words occurring In the explanation, viz., 
“the maximum quantity prescribed by the 
Order.” 

It is to be remembered that the Essential 
Supplies Act, 1946 is an all India Act, and it 
provides for all States in the Indian Union. If 
any State prescribes the maximum quantity 
which may be lawfully possessed by any person 
as less than five maunds, this explanation to 
S. 7(2) will come into operation and control 
the proviso to S. 7(2)(b). For instance, if the 
maximum quantity prescribed were three 
maunds in any State, then taking the proviso 
to S. 7(2) (b) by itself, a person might be liable 
to seven years punishment if he were in pos- 
h session of foodgrain exceeding six maunds. In 
Su 0 ' th . e ex P Ianat i<m, he will be liable to 

moJf^ ment of s . even years °nly when the 
maximum quantity in his possession exceeds 

wfii? Ji? wu or eight maunds - Thus, it cannot 
dan* 3 n u at l £ e ex Pl anat *°n is altogether redun¬ 
dant. it has become redundant in West Bengal 

r r ho W the maxmum quantity which 

maunds Wo pos . sessed b y an y Person as ten 

contenti’nn^v cannot acce Pt the first 

contention raised by Mr. Mukherjee. 

brother^ 6 A S nii 0n t P ° int * urged is that two 
. Kumar Samanta and Sunil 

respect OfTh a e n nVn Ve j0 i ntly e b6en char g ed ^ 

SuppUes Act ™ Under V ( 2 ). Essential 
paddy exceediS f£ 9SSe *i 10n of - a quantity of 
prescribed than's^ the ^ aximum quantity 
of paddy 1 and it 5c f ° r P °f^ sl0n °f 21J maunds 

Bengal Foodgrains Sol OrdeT^ l!' 6 West 
may oossess unto Order, each person 

the two petitioners t could a h 1 I ^f S ’^ and, therefore ’ 
twenty maunds «. la ^ uU y Possess upto 

which they possessed dn ^ f ° re> 2l J maund * 

maximum quantity which* 1 thet XCeed i,t wice the 
Paragranh 10 West nSi p could Possess. 
Order, 1*951 provides Food grains Control 

maunds. But the word-?? no excaeding ten 
taken to include a Sp of S m M st be 

in joint possession P ers °ns who are 


- ‘Person* shall include any company or asso¬ 
ciation or body of individuals, wnether in¬ 
corporated or not.” 

Thus a body of persons in general is included 
within the definition of “person”, and if two 
persons are in joint possession over twice the 
maximum quantity prescribed, they become 
liable for contravention of the Order; and they 
cannot set up the fiction of being in separate i 
possession of half the quantity each. 

Mr. Mukherjee has drawn our attention to 
the explanation to para. 10, West Bengal Food- 
grains Control Order, which provides that any 
stock of rice or paddy in the possession or 
under the control of the members of a house¬ 
hold shall be deemed to be in the possession or 
under the control of the head of the household. 
This only limits the liability in the case of the 
members of a household to the head of the 
household, and makes other members not liable. 

If it is established in the course of the trial 
that Anil Kumar Samanta and Sunil Kumar 
Samanta belong to the same household, then 
only the petitioner who is the head of the 
household will be liable in view of the expla¬ 
nation. But if they do not belong to the same 
household, then both would be jointly liable in 
view of the definition of “person” as contained 
in the General Clauses Act, 1897. That is a 
question that will have to be decided at the > 
trial; but the contention raised by Mr. Mukher¬ 
jee cannot be accepted in this Court. 

(6) This Rule, is therefore, discharged. 

(7) MITTER J.: I agree. 

B/D.H. Rule discharged. 
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It cannot be within the jurisdiction of 
the arbitrators, because their jurisdiction 
to decide any matter at ail is itself derived 
from the existence of an agreement and it 
cannot be a matter agreed to be referred, 
because to agree by an agreement to refer 
a question as to whether that very agree¬ 
ment, or the contract containing it, has 
taken place is in the nature of things 
impossible. AIR 1951 SC 9, Explained 
and Distinguished; (1942) AC 356, Ref. 
Unreported Decision in Sp. Suit No. 3 of 
1950, D/- 23-2-1951 (Cal), Distinguished. 

(Paras 11, 14) 

Anno: Arb. Act, S. 34, N. 8, 10. 

(c) Arbitration Act (1940), S. 34 — Decision 
as to whether plaintiff is party to contract. 

The Court has jurisdiction to decide on 
an application under S. 34 whether the 
plaimill' in the suit is a party to the arbi¬ 
tration agreement, even if it involves decid¬ 
ing whether he is a party to the principal 
contract. That question is one of the three 
questions under the section _and in dispos¬ 
ing of the application, it must be decided 
before the Court can make an order for 
stay. 

But where the dispute raised in the suit 
is as to whether the plaintiff is at all a 
party to the principal contract such a dis- 
Dute is obviously not one for the arbitra¬ 
tors and the suit can in no event be stayed. 

In those circumstances, the Court should 
not unnecessarily decide the issue by way 
of deciding the question of parties in rela¬ 
tion to the agreement, particularly when 
there is no reason for saying that the dis¬ 
pute raised in the suit is a sham dispute. 

(Para 15) 

H the person whose concern with the 
agreement is in question is a signatory to 
the contract and formally a contracting 
party, that will be sufficient to enable the 
Court to hold, for the purposes of S. 34, 
that he is a party to the agreement. 

(Para 19) 

Anno: Arb. Act, S. 34 N. 14, 15. 

H. N. Sanyal, for Appellant; Sankar Das 
Banerjee. for Respondent. 
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CHAKRAVARTTI. C. J.: This is an appeal from 
an order of S. R. Das Gupta J. dated 23-8-1951. 
by which the learned Judge stayed a suit brought 
by the appellant Moran & Co. Ltd., against the 
respondent, Anderson Wright Ltd, upon an appli¬ 
cation made by the latter under S. 34. Arbitra¬ 
tion Act. 

(2) Tlie facts are as follows: By two different 
contracts, b'jth dated 7-7-1950. the respondent pur¬ 
chased 12.0t\000 yards of Hessian Cloth, 6,00.000 
yards under each of the contracts, delivery to be 
made at the rate of 1,00.000 yards per month from 


January 1951 and payment to be made in cash 
on delivery. Each delivery was to be treated as 
a separate and distinct contract. The Bought 
Notes, which were addressed to the respondent 
and signed by the appellant over the word 
Brokers', began with the sentence, 

Dear Sirs, 

We have this day bought by your order and 
on your account from our Principals," 
and then it proceeded to set out the particulars 
of the goods and the terms and conditions of the 
contracts. Those terms included an arbitration 
clause in the standard form of Indian Jute Mills a 
Association contracts and expressed as follows: 

"All matters, questions disputes, differences and/ 
or claims arising out of and/or concerning 
and/or in connection with and/or in consequ¬ 
ence of /or relating to this Contract, whether 
or not the obligations of either or both parties 
under tins contract be subsisting at the time of 
Such dispute and whether or not this contract 
has been terminated or purported to be termi¬ 
nated or completed, shall be referred to the 
arbitration of the Bengal Chamber of Commerce 
under the rules of its Tribunal of Arbitration 
for the time being in force and according to 
such rules the arbitration shall be conducted". 

(3) In pursuance of the said two contracts, de¬ 
livery was duly given in all the months from Janu¬ 
ary to June, 1951 except March, but goods due 
to be delivered in that month were not delivered. 

By a letter dated 27-3-1951, the appellant intimat¬ 
ed to the respondent that its sellers had informed 
it that, according to them, the contract had been 
•ipso facto’ terminated by reason of the failure 
of the respondent to give at least seven days’ 
notice to place goods alongside, as required by the 
contracts. The respondent apparently did not 
accept the position that the appellant had any 
principal or that any default on its own part had 
been committed. Thereafter, on 11-6-1951, the ap¬ 
pellant brought a suit on the Original Side of this 
Court for a declaration that it had merely acted 
as a broker in respect of the two contracts, a fur¬ 
ther declaration that it had no liability under 
them and an injunction restraining the respon¬ 
dent from enforcing the contracts against the ap¬ 
pellant and claiming any damages from it there¬ 
under. It was stated in the plaint that the appel¬ 
lant had only "brought about” the two contracts, 
acting as a broker, between the respondent and 
one Gowarchand Dhanchand and that the res¬ 
pondent was wrongfully alleging that the appel¬ 
lant was a party to the contracts and as such li¬ 
able for their performance and consequently liable 
for damages for non-delivery of the goods due in 
March, 1951. 

f4) The Writ of Summons was served on the 
respondent on 23-6-1951, but it took no steps in 
the suit. Instead, on 19-7-1951, it filed an applica¬ 
tion under S. 34. Arbitration Act, for a stay of 
the suit, out of which the present appeal arises. 

It was stated in the application that the contracts 
were "principal contracts" by which the respon¬ 
dent had bought from the appellant and that 
the appellant was liable under the contracts as 
a principal. In one part of the application it was also 
stated that "even apart from anv liability of any 
other person or persons”, the appellant was liable 
under the contracts "by reason of well-established 

practice and custom in the market . * s 

well as in law r ". It was alleged further that 
the appellant had failed to make the deliveries 
for March, 1951, then repudiated its liability to 
make such deliveries, next repudiated its liability 
to pay the damages suffered by the respondent 
and lastly brought the suit in order to prevent 
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arbirtation proceedings which the respondent was 
preparing to commence. The damages suffered 
were stated to be Rs. 1,13,042-3 as. The entire 
subject-matter of the suit, it was said, was covered 
by the arbitration agreement and accordingly it 
was prayed that the suit be stayed. 

(5) The application came to be heard by S. R. 
Das Gupta J. He held that the question raised m 
the suit was whether, in relation to the two con¬ 
tracts, the appellant had acted merely as a broker 
and that, his Lordship thought, must be held 
to be a question of the appellant's liability under 
Mhe contract and so a question of construction, 
as held by the Supreme Court in the case of 
— ‘A. M. Mair & Co. v. Gordhandas Sagarmull’, 
AIR 1951 S. C. 9 lA>. The Supreme Court had 
also held that such a question came wholly within 
the arbitration agreement before it. which was 
in the same terms as the agreement in the pre¬ 
sent case. In the view of the learned Judge, the 
decision of the Supreme Court was undistinguish- 
able and excluded the contention that such a 
question was a question as to whether any con¬ 
tract had ever been entered into at all between 
the parties and therefore outside the jurisdiction 
of arbitrators. Accordingly, he made the order 
appealed from, staying further proceedings in the 

6Uit. 

(6) Before us, it was contended by Mr. Sanyal 
that the learned Judge had erred in holding that 
the decision of the Supreme Court concluded the 
matter. The error, it was said, was of a two-fold 
character. In the first place, the case before the 
Supreme Court was a case in which an applica¬ 
tion had been made for an adjudgment of the 
t v ° !d after award had been made 
and all that the Supreme Court said was that the 
dispute being one within the arbitration agree- 

E„ th < e a ?i bitr ? tors had not act e d without juris- 
* in dec ‘ d ‘ n g it. The Court did not say 

Ere l? EhTLE'/' ll olding the respondent 

he Dleaded th n i l b e t0 „ the a Pl* llant . although 
^ that the aPPehant had only acted as a 

fion 33 C0ITect ; 111 the Present case, the ques- 
E«^ ad ^ anS o n « at an ear l ie r stage on an appli¬ 
cation under S. 34 of the Act and/on such anL 

plication, the Court had itself to decide whether 
there was an agreement between the parties The 

S thEeffect th«ft a h y Wh ° had brought the suit 

10 tne enect that he was not liable under the 
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is conclusive on the other two points as well, if 
it applies. 

t8> In my opinion, Mr. Sanyal was not right in 
contending, as he did, that the other two questions 
would in any event remain for tne Court to de¬ 
cide for itself. A dispute can be held to be within 
an arbitration agreement, binding on certain 
parties, only 11 it is an agreement oetween them. 
Consequently, once it is held that the dispute 
raised in the suit is within the arbitration agree¬ 
ment ana therefore a dispute in respect oi a 
matter “agreed to be referred*', it is necessarily 
held that it was so agreed between the parties 
to the proceeding under S. 34. It will thus be 
seen that it tne decision of die Supreme Court 
makes it obligatory to hold that the dispute in 
the suit in the present case is within the arbitra¬ 
tion agreement, the question whether the appel¬ 
lant and the respondent are parties to that agree¬ 
ment. can no longer remain open tor enquiry. Il 
either of them was not, there could be no ques¬ 
tion of any dispute between them being referable 
to arbitration. Ordinarily, it is true, the enquiry 
under the third question will be regarding what 
the parties agreed to, whoever the parties were, 
and not regarding who agreed. In such a case, 
the first two questions may survive, even after 
the third has been answered in the affirmative, 
although, strictly speaking, they too will have been 
answered by implication. But if the dispute in. 
the suit be as to whether the plaintiff or the 
defendant is a party to the contract and that dis¬ 
pute is held to be within an arbitration agreement 
contained in the contract itself, there will be a 
direct decision on the question of parties in res¬ 
pect of both the agreement and the contract. It 
may be that after such decision, nothing will 
be left of the dispute lor the arbitrations to de¬ 
cide, but the fact that such a result will follow 
can only be an indication that a dispute of this 
character cannot be within an arbitration agree- 
ment: it cannot, if the decision is made, detract. 
JF 0 ® effect which will be to hold 

that the parties concerned are parties 
to the agreement and necessarily parties to the 
contract wherein it is contained. Thus, on the 
facts of the present case, the first two questions 
art not independent questions and they cannot 

afnrmatf^ er f th f e third has been answered in the 
affirmative, if it is so answered. 

above rea son, it will be convenient 
E! ake tbe third question first. I am unable to 
agree with Mr. Banerjee, who appeared for the 
respondent, that besides relying on the decision 
° { , tbe Supreme Court, the learned trial Judge 
5S W, f ° r , huilself 11181 the conditions precc- 
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document themselves, adding the word "brokers" 
below their signature. On the same day. they 
addressed a Bought Note to a third party which 
commenced with the words, "we have this day 
bought by your order and ior your account from 
the undersigned" and that document also they 
signed themselves in a similar manner. The Sold 
Note contained an arbitration clause expressed 
in the same terms as the clause in the present 
case. The sellers having failed to deliver a part 
oi the goods, the firm of brokers made a demand 
on them for damages and on their denying liabi¬ 
lity to pay the sum, the firm referred the dispute 
to arbitration and obtained an award in their 
favour. Thereafter, the sellers made an applica¬ 
tion to this Court, for adjudging the award to be 
void and lor setting it aside on the ground that 
the purchaser being the third party and the firm 
having merely acted as brokers, they were not 
parties to the contract and accordingly were not 
entitled to invoke the arbitration clause. Sinha, 
J. dismissed the application but Harries, C. J. and 
myself reversed him, since on our reading of the 
affidavits, the firm's own case was that they had 
acted in the transaction only as brokers, but were 
entitled to enforce the terms of the contract by 
reason of the usage or custom of the trade. 
The Supreme Court held that our reading of 
the affidavits was not correct and that the firm 
had denied that they were not parties to the 
arbitration agreement and asked the Court to 
construe the contract, although they had also 
stated that thev were entitled to enforce the 
contract according to the custom or usage of the 
trade. That finding took away the basis of the 
High Court's decision that on their own show¬ 
ing, the firm of brokers had not contracted as 
principals; and it was on that finding that the 
Supreme Court held, in a case where *prima 
facie' the Sold Note was signed by the firm ol 
brokers as purchasers, that the question whether 
they were ‘parties to the contract in their own right 
as principals" or had entered into it on behalf 
of third party, was a question of the true con¬ 
struction of the contract and that such a ques¬ 
tion being one concerning the contract or 
arising out of it, it was within the arbitration 
•clause. 

As I read the decision of the Supreme Court, 
ft only means that formal execution of the con¬ 
tract by the firm of brokers being admitted and 
apparent on the face of the contract and the 
question being one as to the effect or true in¬ 
tent of such execution, it was a question within 
the arbitration agreement and so a question for 
decision by the arbitrators. That such is the 
basis of the decision appears clearly from the 
manner in which their Lordships stated the dis 
pute which, according to them, was 
"that the brokers were not parties to the con¬ 
tract in their own right as principals but en¬ 
tered into the contract only on behalf of the 
Bengal Jute Mill Company." 

It will be noticed that the statement assumes 
that the brokers were parties to the contract 
an/ the only dispute it speaks of is a dispute 
as to the character in which they were parties. 
That such a dispute is not a dispute as to whether 
there had been any contract at all and is within 
an arbitration clause expressed as widely as the 
Mause in the present case, must be taken as 
settled by the decision of the Supreme Court, 
but the decision ought not to be taken as com¬ 
prising anything wider. I cannot imagine the 
Supreme Court having intended to hold that a 
dispute as to whether there was any contract 
between the parties at all or whether the per¬ 


son going or sought to be taken to arbitration 
was a party to tne agreement was also a ques¬ 
tion within the jurisdiction of arbitrators. Even 
Lords Wright and Porter who, in the leading case 
of —Heyman v. Darwins Ltd.*, (1942) A. C. 356»B) 
expressed the view that a dispute as to whe¬ 
ther there was a contract at all, could be with¬ 
in an arbitration agreement if it was severable 
and sufficiently wide, stated that rule only in 
relation to cases where the dispute was as to 
whether the contract had any legal existence 
and not in relation to cases where the dispute 
was as to whether one of the parties had at all A 
entered into the contract. 

(11) In my opinion, the question raised in the 
appellant's suit in the present case is a question 
of the latter kind. Tne plaintiff says that X 
only brought about the two contracts between 
the respondent and a third party acting as a 
broker and was not itself a contracting party, 
there can be no question that as the purchaser, 
the principal is the respondent, as the Bought 
Note shows and as the respondent itself asserts. 

It is not the respondent's case that the goods 
were purchased by the appellant as the princi¬ 
pal. The appellant's case is that neither were 
the goods sold by it as a principal, which means 
that the contracts of purchase and sale were 
not between the respondent and the appellant, 
between whom there was no contract at all, but 
they were contracts between the respondent and 
the third party and since the arbitration agree¬ 
ment was contained in the contracts, it was an 
agreement only between them, & in no way bind¬ 
ing or affecting the appellant. The case made 
by the appellant is therefore not that although 
a party to the contracts, it was not a party in 
its own right as the principal but only as a 
broker — as the case before the Supreme Court 
was understood to be — but the case is that 
the appellant was outside the contracts alto- 1 
gethcr. It is true that the Sold Note was not 
produced before the learned Judge and does not 
appear to have been disclosed or produced so far 
even in the suit and therefore we shall take no 
notice of it, although it was produced before us. 
But the absence of the Sold Note does not alter 
the character of the dispute. Even on the Bought 
Note alone, the dispute is as to whether the ap¬ 
pellant and the respondent ever came together 
to contract at all and such a dispute, being a 
dispute as to the very existence of a contract 
and of an arbitration agreement between the 
parties, cannot be within the jurisdiction of the 
arbitrators and cannot be "a matter agreed to 
be referred". It cannot be within the jurisdiction 
of the arbitrators, because their jurisdiction to 
decide any matter at all is itself derived from 
the existence of an agreement and it cannot be 

a matter agreed to be referred, because to agree 
by an agreement to refer a question as to whe¬ 
ther that very agreement, or the contract con¬ 
taining it, has taken place is in the nature of 
things impossible. I do not read the decision of 
the Supreme Court as throwing doubt on these 
fundamental propositions and I do not think the % 
decision covers the dispute in the present case. 

(12) But it may be said that the Supreme 
Court adopted the test laid down by Lord Dune- 
din, as quoted in '(1942) A. C. 356 (B)\ and judg¬ 
ed bv that test, the dispute in the present case 
would fall within the arbitration clause. Tne 
passage quoted from Lord Dunedin occurs in n 
speech in the case of —'Scott & Sons Ltd. v. 

Sel\ (1923) S. C. (H.L.), 37(0, where he was deal¬ 
ing with a plea of frustration, advanced 1 by ^ 
sellers under a certain jute contract, who 
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saying that by reason of prohibition by Govern¬ 
ment of further export of jute, the contract had 
come to an end. Lord Dunedui pointed out that 
in order to sustain that plea, the sellers would 
have to show that the contract contained an ex¬ 
press term which would have the effect pleaded 
or that it contained an implied term and that, 
* in either case, they would have to have recourse 
1 to the contract. "And", he added, 

J if they have got to have recourse to the con- 
f tract, it seems to me that the dispute is a 
< * dispute under the contract". 

L '*rhe Supreme Court did not quote the words of 
Lord Dunedin verbatim, but there can be no 
doubt that this was the passage it purported to 
quote. But I should not like to think that the 
Supreme Court intended to attribute a general 
proposition to Lord Dunedin or was laying down 
a general proposition for itself in terms of the 
quotation. In the case of a plea of frustration, 
it is obviously necessary to see if the contract 
was such that its performance or further perfor¬ 
mance could be said to have been excused by 
the circumstances which had supervened and the 
dispute being as to the effect of its terms, it is 
intelligible why it is said that it is a dispute 
under the contract. But it cannot possibly be 
said that a dispute must be a dispute under or 
concerning the contract and therefore within 
the arbitration clause in every case when the 
contract has at all to be referred to. If, for ex¬ 
ample, a person says that he has nothing what¬ 
ever to do with a contract, not having signed 
it himself and no one having signed it on his 
behalf or in his interest, the contract will have 
to be referred to in order to see if the case made 
is true, but it can by no means be said that 
such a dispute is within the arbitration clause, 
because the person concerned, if he had nothing 
^to do with the contract, had also nothing to do 
with the agreement. 

(13) Our attention was drawn to another deci- 
sion of S. R. Das Gupta, J. in the case of — 
Luxmi Jute Mills Ltd. v. Messrs. T. Thomas & 
Gunnies) Ltd/, (Special Suit No. 
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case stands clear of the decision of the Supreme 
Court and the dispute raised in the suit is not 
in respect of “a matter agreed to be referred". 
This is sufficient for a disposal of the appeal, 
but since the bulk of the argument addressed 
to us was on the first question, viz., whether 
the appellant is a party to the agreement, I 
may take that question by itself and examine 
the position. I have already pointed out that 
if the third question had to be answered in the 
sense that the dispute was within the jurisdic¬ 
tion cf arbitrators, it would follow that the af>- 
pellant was a party to the agreement. But if 
the first question survives, as it does on my 
finding on the third question, an answer to it 
in the negative will furnish an additional reason 
for not staying the suit. But I do not think we 
ought to proceed to search for an additional 
reason. The question whether the person who 
has initiated the legal proceeding is a party to 
the arbitration agreement is, under S. 34, un¬ 
doubtedly a question for the Court to decide, 
for the section has not left it to arbitrators. 
But in proceeding to decide the question in a 
case of the present type, the Court will be faced 
with a difficulty, because although the question 
in the suit is whether the plaintiff is a party 
to the principal contract, while the question in 
the proceeding under s. 34 is whether he is a party 
to the arbitration agreement, the two questions 
are, when the agreement is contained in the con¬ 
tract, the same. To decide one will be to decide 
the other. It will thus appear that where the 
dispute raised in the suit is a dispute as to 
whether the plaintiff is a party to the contract 
and the defendant makes an application under 
s. 34 on the basis of an arbitration agreement 
which the contract contains, the Court if it 
decides the first question under the section, will 
be virtually deciding the main or perhaps the 
otoy issue to the suit. If it holds that the plain- 
tiil is not a party to the agreement, which will 
involve its holding that he is also not a party 
to the principal contract, such decision will be 
a reason, not for staying the suit, but for not 
staying it. The suit will remain alive and in 
it the same issue will be tried again i n the form 
of an issue relating to the principal contract. 
Even if it holds that the plaintiff is a party 
to the agreement, it will again decide the main 
issue raised in the suit but will be equally unable 

, 1 H« b f Cause the dispute as to whether 
the plaintiff is a party to the principal contract 
is not within the jurisdiction of arbitrators. In 
such circumstances, the Inconvenience and un¬ 
desirability of the decision of the main issue to 
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t .hi and aU fetog therein that he is no 

?? which the defendant is 

to make him liable. As I have already 
a dispute as to whether the plaintiff 
® a party 10 the disowned contract can 

to It and an . arbltra tion clause contained 

ZrSZS? a stay muBt be refused “id the 

<Srt Pr °^ ed 0n that 8 round ^one, 
P rovid e no additional advantage 

deciding on the a ppii<* 

EVK® 8 - 34 **»» question of his betag a 
party to the agreement. 
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(15) It must, however, be conceded that the 
Court has jurisdiction to decide on an applica¬ 
tion under S. 34 whether the plaintiff in the suit 
is a party to the arbitration agreement, even if 
it involves deciding whether he is a party to 
the principal contract. That question is one oi 
the three questions under the sect.on and in 
disposmg of the application, it may always be 
decided. Indeed, it must be decided before the 
Court can make an order lor stay. In the case 
of — Khusiram Benarsi Lai v. Hanutmal Bold', 
53 Cal WN 505 (F), it was held by S. R. Das, 
J. that where an illusory and demonstrably 
frivolous plea regarding the formation, existence 
or the validity of the contract was set up in the 
suit, the Court would act properly in deciding 
the matter on the application itself and a the 
decision went against the plaintiff and it pre¬ 
vented him from agitating the same issue in 
the suit on principles analogous to ‘res judicata', 
he would have only himself to thank. The large 
question whether, when the contract is admitted 
but the question of its legal existence or validity 
is raised in some other form, the Court will or 
will not, in the exercise of its discretion, decide 
the question on the appiicat.on under S. 34 by 
way of deciding it in relation to the agreement, 
does not arise in the present case. Here, the 
dispute raised in .the suit as to whether the 
plaintiff is at all a party to the principal con¬ 
tract is obviously not one for the arbitrators and 
the suit can, in no event, be stayed. In those 
circumstances, the question is whether the Court 
ought still to decide the issue by way of decid¬ 
ing the question of parties in relation to the 
agreement. In my opinion, it ought not to do so 
unnecessarily, particularly when there is no 
reason for saying that the dispute raised in the 
suit is a sham dispute. 

(16) Mr. Banerjee, who appeared for the 
respondent, d.d not contest the proposition that 
if the Court was to make an order for stay under 
S. 34, it had to decide whether the plaintiff was 
a party to the agreement. At the close of his 
argument he no longer contended that even that 
question was wholly concluded by the decision of 
the Supreme Court. But he argued that all 
that S. 34 required the Court to do was to see 
whether or not the plaintiff was ‘prima facie' a 
party and not to decide finally whether he was 
in reality a party to a valid and subsisting 
agreement. Mr. Eanerjee pointed out that the 
expression "any party to an arbitration agree¬ 
ment" which occurred in S. 34, occurred also in 
S. 33 where it could not possibly mean a party in 
fact and in law in all circumstances. Among 
the applications which S. 33 provides for, is an 
application challenging the existence or validity 
of an arbitration agreement and the person who 
can make such an application is described as "any 
party to an arbitration agreement". Mr. Baner¬ 
jee contended that a person denying that any 
arbitration agreement with him existed or saying 
that the agreement was void, so that he was a 
party to nothing, cculd not be actually or legally 
a party to the agreement if his contention was 
correct and since even such a person could apply 
under S. 33 under the description "any party to 
an arbitration agreement", the expression could 
only mean formally and externally a party. The 
same meaning, Mr. Banerjee submitted, should 
be attached to the expression in S. 34. 

(17) As I am not deciding the question whether 
the appellant is a party to the arbitration agree¬ 
ment, it is not really necessary to deal with the 
contention of Mr. Banerjee, but as the matter 


was argued at great length, 
express my views on it. 


I may briefly 


(18) The question whether a person is a party 
to an arbitration agreement can arise in a pro¬ 
ceeding under S. 34 in various forms. It can 
arise in relation to an agreement outside the 
contract asserted or challenged in the legal 
proceedings or it can arise in relation to an 
agreement contained in the contract. In the 
first case, the decision of the question on the 
application under S. 34 will not involve, at least 
ordinarily, a decision of any issue as to the con¬ 
tract, but m the second case it will. As to its A 
nature, the question may simply be whether the 
plaintiff m the legal proceeding or the applicant 
under S. 34 is a signatory to the agreement at all; 
or it may be whether, being a signatory, he is a 
signatory in his own right and on his own ac¬ 
count, or again, whether the agreement is not 
void, being contrary to law or founded on mis¬ 
take or vitiated by fraud, so that although the 
person concerned is a signatory, there is no 
agreement in the eye of law to which he can be 
said to be a party. 


(19) We are concerned here only with a case 
where the arbitration agreement is contained in 
the contract which has been put into issue in 
the legal proceedings. We are also concerned 
only with a case where the question is whether 
the agreement and the contract; containing at 
were between the plaintiff in the suit and the 
applicant under S. 34 so that the plaintiff is a 
party to the agreement. As at present advised,. 

I am inclined to agree with Mr. Banerjee that if 
the person whose concern with the agreement is 
in question is a signatory to the contract and for¬ 
mally a contracting party, that will be sufficient to 
enable the Court to hold, for the purposes of S. 

34. that he is a party to the agreement. If a 
further question is involved as to whether the 
apparent contract, containing the agreement, is a * 
valid contract having a legal existence, that may 
take out the case out of S. 34 on the ground that 
such a question can never be within the jurisdic¬ 
tion of arbitrators & never a matter agreed to be 
referred, but the first requirement of the section as 

to the plaintiff in the suit being a party to the 
agreement will be satisfied. 

(20) Mr. Sanyal who urged strongly that we 
should decide the question as to whether the 
plaintiff is a party to the agreement, submitted 
that judged even by the narrow test I have 
mentioned, the plaintiff was not a party to the 
agreement as he was not a party to the contract. 

He referred as to the case of — ‘Patiram Baner¬ 
jee v. Kanknarrah Co. Ltd./, AIR 1916 Cal 548 
(G). where the Bought Note was in precisely the 
same terms and where it was held by Jenkins. 

C. J., Woodroffe, J. not dissenting, that such a 
note was only an intimation to the buyer that 
the writers had carried out their order by making 
a purchase on their account, not from themselves 
but from someone else. The Note did not, it 
was held, make the writers parties to the con¬ 
tract of purchase and sale to which it related, 
even as agents. In the course of the argument, I •> 
myself had occasion to refer to the decision in 

— 'Miller, Gibb & Co. v. Smith & Tyrer Ltd./, 
(1916) 1 KB 419 (H>, where the contract note- 
was signed by the brokers on behalf of the sellers 
"by the authority of our principals as agents" 
and it was held that the brokers could not be 
taken to arbitration under an agreement contained 
in the contract. I do not, however, think that 
we should decide in the present proceeding whe¬ 
ther the plaintiff is a party to the agreement 
when it is not necessary to do so and by decla- 
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in* that question, which is the only issue in the 
ant, create a bar of ‘res jucUcata’ agauist either 
the appeUant or the respondent. 

( 21 ) in the result, I hoid that the dispute raised 
In the appellant’s suit is not within the juris¬ 
diction ol arbitrators and consequently tne sun 
cannot be stayed, as no question otner than the 
Question of the appellant not being a party to 
the contract has oeen raised in the suit, it is 
not necessary to consider whether there couid 
be a partial stay or whether the present applica¬ 
tion ougnt to be kept pending tJl the preli¬ 
minary issue is decided in the suit. The appeal 
is accordingly allowed, the judgment and order 
of S. R. Das Gupta J. set aside and the respon¬ 
dent’s application under S. 34 dismissed with 
costs here and below. 

(22) Certified for two counsel. 

(23) SARKAR J.: The question seems to me 
very simple. 

(24) Moran & Co. Ltd., the appellant before us, 
delivered to Anderson Wright Ltd., the respon¬ 
dent to this appeal, two bought notes wmch 
were substantially identical in form. The 
bought notes, so far as is relevant for the present 
purpose, are in these terms. 

Messrs. Anderson Wright Ltd. 

Dear Sirs, 

We have this day bought by your order, and 
on your account from our Principals, (Then 
follows the particulars of the goods, the price, 
the time of delivery and other terms of the 
purchase* Yours faithfully. 

Per Pro Moran & Co. Ltd., 
Sd/- (Illegible) 

x Brokers. 

Part of the goods covered by the bought notes 
were not delivered to the respondent. The res¬ 
pondent made a claim on the appellant for 
damages for breach of contract by reason of the 
failure to deliver. The appellant denied liability 
for the claim. The bought notes contained an 
arbitration clause which has been set out in the 
Judgment delivered by my Lord the Chief Justice. 
The respondent was contemplating referring its 
claim to arbitration under this clause but before 
a reference was actually made the appellant 
filed a suit against the respondent. The relevant 
portions of the plaint are set out below: 

“1. On 7-7-1950 the plaintiff as brokers, brought 
about two principals contracts between the 
defendant and one Gewarchand Danchand 
being contract Numbers 98788 and 98789 
whereby the said Gewar Chand Danchand sold 
a&reed to seU hessian cloth to the 
quantities and specifications mentioned in the 

SteduK “ Krms “* “ MltlMis con 

^ ^ X X X X 

tht: T ^L d Mi ntU i nt h wrongfully alleging that 

^.Plaintiff Is liable for damages for 
# the “ ld Quantities under the 
°T 1116 m °uth of March 1951 
and that the plaintiff is a party to the said 

thSSf ^ f0r the Performance 

Plaintiff does not admit that the 

teen ^7®? “V damages or has 

iSS SIS lssulDg lnstn,c - 

brokS e m Pl ^iSf Sta ^ that 16 merely acted as 
and ie ™.rS,„ I ^ spe ?L 0f ^ “dd contracts of sale 
a party lo^thn plaintiff denies that It Is 

Tbe plaintiff claims’ 

thflt tte P^tiff merely 
acted as broker in respect of the said con- 
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tracts numbered 98788 and 98 /89 dated 7th 
oi July I960 and is not a party to the said 

contracts. . . . 

koi A declaration that the plaintiff has no 

liability under the said contracts. 

• ci Injunction restraining tne defendant its 
servants and agents from claiming any 
damages from the plaintiff m respect of the 
said contracts and informing the same against 
the plaintiff." 

(25> Tne respondent then applied for a stay 
of tins suit under S. 34, Arbitration Act. S. R. Das 
Gupta J. allowed the application and ordered a 
stay. The question in this appeal is, should this 
order be maintained? The suit cannot be stayed 
unless it is in respect of matters agreed to be 
referred under the arbitration clause. This much 
is beyond question. The suit raises a dispute that 
the appellant is not a party to the contracts for 
sale which contracts contained the arbitration 
agreement as a term. Now, what is meant when 
a person says, “I am not a party to the contract”? 
Plainly that, he never made the contract. In 
other words, that so far as he is concerned, the 
contract does not exist. It comes to this then that 
a dispute that a person is not a party to a con¬ 
tract is a dispute that the contract does not 
exist, that is to say, with him. Such a dispute 
cannot be within any arbitration clause contained 
in the contract denied. I like to read here, not 
because something new was said but because of 
the manner in which it was said, what Greene 
L. J. said in — ‘Toller v. Law Accident Insurance 
Society Ltd. 1 , (1936) 2 All ER 952 at pp. 955-6(1): 
“If the arbitrator (assuming it was referred to 
him) found that there was no contract in exis¬ 
tence at all . he would be deciding 

that the very arbitration clause which founded 
his jurisdiction never existed and therefore he 
never could have had any Jurisdiction to deal 
with that matter.” 

Likewise, in this case if the dispute whether the 
appellant was a party to the contract containing 
the arbitration agreement, was within that 
agreement and this dispute was referred to an 
arbitrator under that agreement and the arbi¬ 
trator found that the appellant was not a party 
to the contract and therefore to the arbitration 
agreement, he would have found that he had no 
jurisdiction to come to that finding. The other 
disputes raised in the suit, namely, the reliefs 
claimed under heads (b) and (c), are consequential 
to the dispute that the appellant is not a partv 
to the contracts for it is claiming them on the 
basis that it was not such a party and not on 
any other basis. It only remains to state that 
even if it could be said that the dispute that 
the appellant was not a party to the contracts 
was idle and dishonest — which I am quite clear 
cannot be said In this case — that would have 
made no difference. It was said in — ‘Monro 
v. Bognor Urban Council’, (1915) 3 KB 167 at 
p. 173 (G) f 

“The only point Is whether the claim which 
is brought — whether it is good, bad or indif¬ 
ferent — comes within the submission to arbi¬ 
tration”. 

See also — Mohurmull Parasram v. Louis Dreyfus 
& Co. Ltd./, AIR 1949 Cal 179 (K>. 

( 26 ) In my opinion therefore the suit is not 
in respect of matters agreed to be referred and 

0D A>t. 8round alone the stay must be refused. 

said that this case Is governed by 
S® J 0 #" 1 *®* °* Supreme Court In ‘AIR 1951 
tv? V. T^ 1 * 3 contention was accepted by S. R. 

who ordered a stay feeling himself 
bound by the Judgment of the Supreme Court to 
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do so. I am wholly unable to agree that the 
Supreme Court judgment covers the present 
case. What had happened in that case was that 
the appellants before the Supreme Court had 
delivered to the respondents there, a document 
in these terms: 

"We have this day sold by our order and for 
your account to the undersigned." (Then 
followed the particulars of the goods sold and 
the terms of the sale).’’ 

The document was signed by the appellants and 
below the signature the word "brokers" was 
written. The word "undersigned" in the above 
quotation therefore meant the appellants. They 
also delivered a corresponding document to a firm 
called, Bengal Jute Mill Company stating: 

"We have this day bought by your order and 
for your account from the undersigned." 

This also was signed by the appellants in the same 
manner as the first document. Part of the goods 
covered by the first mentioned document not 
being delivered by the respondents, the appel¬ 
lants preferred a claim against the respondents 
for damages for breach of contract which the 
respondents repudiated. The appellants then 
referred the dispute to arbitration under an 
arbitration agreement contained in that; docu¬ 
ment. An award was thereupon made in favour 
of the appellants. The respondents then applied 
to have the award set aside on the ground that 
the arbitrators had no jurisdiction to arbitrate 
as the Bengal Jute Mill Company and not the 
appellants were the real parties to the contract 
for sale. The dispute raised by the respondent 
was that the 

"appellants were not parties to the contract in 
their own right as principals but entered into 
the contract on behalf of the Bengal Jute 
Mill Company": 

See ‘AIR 1951 SC 9 (A) at p. 11. Their Lordships of 
the Supreme Court held (at p. 11) that, the ques¬ 
tion whether the appellants had made the con¬ 
tract in their own right or on behalf of others 
Is a matter 

"which turns upon the true interpretation of 
the contract, so that the respondents must have 
recourse to the contract to establish their 
claim that the appellants were not bound as 
principals while the latter say they were." 

They added, (p. 128): 

"If that is the position, such a dispute, the 
determination of which turns on a true con¬ 
struction of the contract, would also seem to 
be a dispute, under or arising out of or con¬ 
cerning the contract." 

In this view of the matter they refused to 
adjudge the award void and set aside the 
judgment of a bench of this Court from which 
the appeal had been taken. Their Lordships 
pointed out that, 

"The error into which the learned Judges of 
the Appellate Bench of the High Court appear 
to have fallen was their regarding the dispute 
raised by the respondent in respect of the 
position of the appellant under the con¬ 
tract as having the same consequence as 
a dispute as to the contract ever.having been 
entered into." 

It is therefore quite clear that the Supreme 
Court held that a "dispute as to the contract 
ever having been entered into" was a question 
outside the arbitration agreement contained in 
the contract. I have already shown that the 
dispute raised in the suit sought to be staved in 
the present case is a dispute of this kind. The 
Supreme Court judgment therefore supports the 
view that I have taken. If it is necessary to do 


so, I may point out that, in the case in the 
Supreme Court, the party challenging the award 
had admitted that the other side was a party 
to the contract and the only dispute was whe¬ 
ther it was a party in its own right or on behalf 
of some other person. With a dispute of that 
kina we have nothing to do in the present case. 

(23) A point was made by Mr. Sanyal that be¬ 
fore a Court can stay a suit under S. 34 it must 
find also that, the party whose suit is sought to 
be stayed is a party to the arbitration agree¬ 
ment. Mr. Banerjee accepted this contention. No 
doubt this is the correct position. Mr. Sanyal has A 
invited us to hold that his client was not a party. 

I do not think it necessary to decide that ques^ 
ti°n for the stay must in any event be refused 
on the ground that the suit is not in respect of 
matters agreed to be referred. It is true that if 
I am wrong in my view that the suit is not in 
respect of matters agreed to be referred, it may 
be necessary to decide whether Moran k Co. Ltd. 
was a party to the arbitration agreement. But if 
I am so wrong, it would follow on the facts of 
this case that, Moran k Co. Ltd. was a party to 
the arbitration agreement. In this view of the 
matter, it is not necessary to go into the question 
raised by Mr. Banerji that all that S. 34 requires 
before a stay can be ordered under it, is a find¬ 
ing that, the petitioner for the stay and the res¬ 
pondent to the petition are prima facie parties 
to the arbitration agreement and it need not go 
further and decide whether they are the real 
parties. I wish, however, to say that I do not ap¬ 
preciate the distinction between a prima facie 
party to a contract and a real party to it. In my 
view the making of such a distinction will lead 
to confusion being created. 

(29) It was stated in the petition for stay that, 

"3. The said two contracts are principal contracts 

k the respondents in any event apart from any 
liability of any other person or persons are liable 
under the said two contracts, by reason of well 
established practice and custom in the market 
for the said goods as well as in law." 

With regard to the liability under the custom thus 
alleged it is enough to say that, the suit does 
not raise any dispute about it. Even, therefore, 
if such a dispute is within the arbitration agree¬ 
ment, we have nothing to do with that in the 
present application for stay. 

(30) I, therefore, agree that the appeal should 
be allowed. 

B/D.R.R. Appeal allowed. 
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CHUNDER J. 

Ram Chandra Shau and others. 1st Party v. 
Madhab Nayek and others, 2nd Party. 

Criminal Ref. No. 52 of 1952, D/- 5-12-1952. 
Criminal P. C. (1898), S. 145 — Failure to 
produce evidence — AIR 1919 Pat 37, dissented 
from — (Evidence Act (1872), Ss. 101 to 103). 
Party given repeated dates for produc¬ 
ing evidence to establish allegations about 
possession and likelihood of breach of > 
peace — Failure — Magistrate can dis¬ 
miss his application. (Para 1) 

Anno: Cr. P. C.. S. 145 N. 48; Evidence Act, 

Ss. 101 to T03 N. 6. 

Manindra Krishna Ghose. for 1st Party; 
Sunil Mukherji, for 2nd Party. 

CASE CITED: 

(A) f 19) AIR 1919 Pat 37: 20 Cri U 464 r 
ORDER: This is a Reference made by the 
Sessions Judge of Midnapore at the instance 
of the first party in a S. 145, Cr. P. C., pro- 
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ceediDg. This first party was called upon to 
adduce evidence on more than one occasion 
and repeated dates were given to come with 
bis evidence to establish allegations about 
possession and likelihood of a breach of the 
peace. I fail to see that if in spite of this the 
first party does not come forward to give evi¬ 
dence what else can the Magistrate do but to 
hold the allegations as not established and 
therefore take no further proceedings in the 
matter or in other words, as the learned Ma- 
igistrate curtly wrote ‘drop proceedings’. A 
‘•'decision of the Patna High Court reported in 
— 'Trilochan Das v. Jogeswar Das’, AIR 1919 
Pat 37 (A) was shown to me but in it no 
reason was given for holding the learned 
Magistrate’s order directing the proceedings to 
be struck off as without jurisdiction. The first 
principle of the Evidence Act is that a party 
who is to prove an allegation must do so. The 
Court cannot imagine evidence in the absence 
of it. If there is no such evidence given by the 
party on whom the onus is to give evidence, 
I fail to see why a Court has got no jurisdic¬ 
tion to dismiss a case of the party who does 
not discharge the onus that is upon it or in 
other words, as it has been said by this Ma¬ 
gistrate, ‘drop proceedings’. Dismissal would 
be an exercise of ordinary common sense.* No 
section of the Criminal Procedure Code need 
be cited for it. 

(2) Under the circumstances, the order of 
the learned Magistrate was right except that 
he should have dismissed the application. The 
Reference is rejected. 

B/D.H. Reference rejected. 


A.I.R. 1953 CAL. 485 (Vol. 40, C.N. 180) 

K. C. CHUNDER J. 

Dr. Makhanlal Bhowmik, Complainant-Peti¬ 
tioner v. Ram Bhakat Sharma and another, 
Accused-Opposite Party. 

Criminal Revn. No. 988 of 1952, D/- 18-2- 
1953. 


Bengal Food Adulteration Act (6 
Ss. 10 and 21 — Compulsory sale • 
(Municipalities — Calcutta Municipal Act 
of 1923), Ss. 424 and 488). 

Section 424 of the Calcutta Municipal 
Act corresponding to section 10 of the Ben¬ 
gal Food Adulteration Act compels a man 
19 sell to the officer concerned if he exer- 
aritl , statut t °ry powers. If no question 

nnwo S rc°L exerC i slng of any such statutory 

powers the sale cannot be called a com¬ 
pulsory sale or it cannot be held to be a 

488° CaS!t2 e 1ur by i P u f lis J imen t under S. 

SbSS mat 

Cal WN 260?’ Distinguished? 81 598 (Paf a 4) 

19lS! ?* n R eal £°° d Adulteration Act (6 
S. 6 — Storing for sale. 

a ^,r an L quite understand compulsory 
acquisition by exercise o£ statutory autho- 
rity from being held not to be a sale at all 
Wlth °ut any such compulsion there 

for ni? % t , ransfer of Property in goods 
for price, it does not appear that there is 

the y Act SOn Tn W 5f U S i?° U * ld - be taken out of 

case of storing there is no 
question of actual sale and therefore there 

j&Eggff 5*5 


Storing is storing whether the article is 
sold or not sold to the Sanitary Inspector 
In a case where the sanction was general 
covering - all the offences under S. 6, the 
Magistrate must consider the case of stor¬ 
ing for sale. (Para 5) 

(c) Bengal Food Adulteration Act t6 of 
1919), S. 13 — (Cri. Ref. 43 and 44 of 1951, 
(Cal), dissented from). ' 

The law does not authorise the Magis¬ 
trate to order destruction or other dis¬ 
posal of seized adulterated article except 
at the cost of the person in possession of 
the same at the time of seizure. Cri. Ref. 
Nos. 43 and 44 of 1951 (Cal), Dissented 
from. (Para T) 

Ajit Kumar Datta, for Petitioner. 


CASES CITED : 

(A) (’28) AIR 1928 Cal 320: 

30 Cri LJ 256 

(B) (’33) AIR 1933 Cal 598: 

34 Cri LJ 836 

(C) (’47) 51 Cal WN 260 

(D) (’51>. Cri Ref Nos 43 and 44 of 1951 (Cai) 

ORDER: This Rule was issued at the in¬ 
stance of the District Health Officer, Jalpaiguri, 
against an order of acquittal and an order un¬ 
der S. 13, Bengal Food Adulteration Act, pass¬ 
ed by the Magistrate of the District. 

(2) The facts are not seriously in dispute. 
The Sanitary Inspector seized the stock of 
mustard oil which was found stocked by a 
firm of merchants at Banerhat in that District. 
He took samples from different portions and 
in analysis it has been found that the whole 
of the oil was highly adulterated. He had after 
seizure offered the price. It must also be 
pointed out that in this case prosecution was 
sanctioned not merely for selling mustard oil 
but for all the offences connected with mustard 
in S. 6, Bengal Food Adulteration Act. ' The 
Magistrate found that the mustard oil was 
highly adulterated. He considered that because 
at a considerable distance the Firm had a fac¬ 
tory for soap-making the storing might be for 
such purpose though the storing was not at the 
place of soap making and no proof at all was 
given on behalf of the Firm that storing was 
actually for any such purpose. The Magistrate 
therefore considered that as it was a compul¬ 
sory sale to the Sanitary Inspector there can 
be no prosecution under S. 6 of the Act. He 
then ordered under S. 13 of the Act that ‘‘the 
seized oil shall be made unfit for human con¬ 
sumption and sold by the Chairman of the 
District Board and the sale proceeds may be 
made over to the accused Firm provided that 
if after the oil has been made unfit for human 
consumption the accused firm be desirous of 
the sa id °il in their soap factory and 
satisfies the Chairman, District Board that the 
« be . us ®d only in soap making the oil 

, u et H rn ^ d to the accused firm." In 
this Rule both the orders of acquittal and the 
order under & 13 are called in question. 

w ® will > therefore, proceed to take them 
l°” e Pj one As far as the acquittal is con- 
vE? «L n ? ay be , po i nt ®d out that the case on 
. lea 5u ned Magistrate has relied is not 
time f, b * to f l u e - Dr f? e *tf case, but at the same 

l«V a * id that the P° sition is not 

ic a eeneo!^ Sa T S, l ct » ry as far as the case law 
to the cases 3 ' 1 ShaU proceed briefl y to refe r 
a decision reported in - 'Akhoy 
Kumar v. Corporation of Calcutta’, AIR 1928 
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* 1 320 (A), a Bench of this Court consisting 
ot Lhotzner and Lort-Wilhams JJ. considered 
that there was no sale and they were of tne 
opinion that a compulsory sale made under 
tne provision of S. 424, Cl. (1). cannot make 
any person amenable to the punishment pro- 
\ ld . ed ,:. f0r under S - 488 > Calcutta Municipal 
Act. With the actual decision there can be no 
dispute. In that case no question of sale at all 
aiose. Therefore there could be no conviction 
lor sale of the article. The Food Inspector 
seized a consignment of ghee at the railway 
station. The consignment was not sold to him 
nor was any sample taken out of it, so that no 
question of sale as mentioned in S. 424. cl. (1), 
Calcutta Municipal Act, arose. He removed the 
thing seized to the Municipal office and there 
he olfered compensation in the shape of the 
price of the article to the person whose thing 
had been taken away by him either bv force 
or under legal authority I need not decide. In 
any case, if any one takes away property with¬ 
out consent of the owner and subsequently pays 
him the compensation of the same it does not 
'ome within either the dictionary meaning or 
the legal meaning of sale which is based upon 
volition. Therefore all that was said in that 
case was simply ‘obiter dicta’. No question 
under S. 424, Calcutta Municipal Act. really 
arose. Then again it is to be noted that the 
exact wording even in the ‘obiter dicta* was 
not that every sale to a person who may hold 
the office of the Sanitary Inspector was either 
a compulsory sale or not a sale. A “compulsory 
sale” made under the provision of S. 424, cl. 
(1), does not according to the Court bring into 
operation S. 488 as such a compulsory sale is 
n °t a sale. Obviously, their Lordships were of 
the opinion that a sale must be a voluntary 
transfer of property in goods for price receiv¬ 
ed. There may be also a voluntary transfer of 
goods to a Sanitary Inspector if it is not known 
that he is a Sanitary Inspector, or if. he does 
not claim to exercise his powers of compulsory 
acquisition under S. 424, cl. (1). Section 424, 
Calcutta Municipal Act, corresponding to S. 10, 
Bengal Food Adulteration Act, compels a man 
'o sell to the officer concerned if he exercises 
his statutory powers. If no question arises of 
exercising of any such statutory powers I fail 
to see how the sale can be called a compulsory 
sale or how such a sale cannot be held to be a 
sale prohibited by punishment under S. 488, 
Calcutta Municipal Act or under S. 21, Bengal 
Food Adulteration Act. This point certainly has 
been throughout overlooked in all the decisions 
I am going to refer. 

(5) The obiter dicta in the case of Akhoy 
Kumar Ghose was dissented from and not con¬ 
sidered to be binding by a Bench of this Court 
consisting of Sir Charu Chander Ghose, Acting 
Chief Justice and Mallik J. in the ease of — 
‘Davis Hewlet & Co. v. Emperor’, AIR 1933 Cal 
598 (B). Their Lordships said that they did 
not consider themselves in that particular case 
bound by this authority and they were not 
prepared to follow the same. They gave no 
reasons whatsoever. Therefore as far as Divi¬ 
sional Benches are concerned the matter stands 
like this. There is a Single Judee decision by 
Lodge J. in — ‘Narendra Nath Saha v. Empe¬ 
ror’. 51 Cal WN 260 (C). It appears that Lodge 
L did not go into the question fully in that case 
but merely held himself bound by the Divisional 
Bench decision in Akhoy Kumar Ghose’s case. 
He did not notice the other case at all. Obviously 
the dissenting decision was not placed before 


mm. Then again he did not consider whether 
ali cases of sales voluntary or compulsory were 
taken out of the Act altogether simply because 
a person had the misfortune to hold an official 
position like the Sanitary Inspector. One can 
quite understand compulsory acquisition by 
exercise of statutory authority from being held 
not to be a sale at all but if without any such 
compulsion there has been a transfer of pro¬ 
perty in goods for price it does not appear that 
mere is any reason why it should be taken out 
uf the Act. In any case Lodge J. was at pains 
to point out that there might have been a 
conviction for storing for sale but in that case 
tnere was the difficulty that the sanction only 
related to actual sales and not to storing. Under 
S. 15, Bengal Food Adulteration Act, sanction 
has go to be taken of the higher authority and 
it is clear law that there can be no conviction 
for any offence which is not covered by the 
sanction. In the case before Lodge J. he pointed 
out that as there was no sanction for prosecu¬ 
tion for storing for sale the conviction could 
not be upheld on that ground showing that had 
there been any such sanction then even the 
authority of Akshov Ghosh’s case would not 
have stood in the way of the prosecution. In 
case of storing there is no question of actual 
sale#and, therefore, there is no question of 
compulsory acquisition vitiating any sale. The 
gist of the offence is in the storing itself. The 
purpose of the storing is that it is for future 
sale. Storing is storing whether the article is 
sold or not sold to the Sanitary Inspector. In 
the present case as I have already pointed out 
that the sanction was general covering all the 
offences under S. 6. Therefore the Magistrate 
erred in law in not considering the case of 
storing for sale. 

(6) The acquittal must, therefore, be set 
aside and the case sent back to the Magistrate 
to consider the case of storing for sale which 
is covered by the sanction. In this connection 
it must be pointed out to him that there is a 
statutory provision under S. 6, Cl. (4), i.e., a 
presumption, that if the articles mentioned are 
found in the possession of a person who is in 
the habit of manufacturing or storing like arti¬ 
cles for sale then he is to be presumed to have 
manufactured or stored for sale such articles. 
It may be further pointed out that in this case 
tne prosecution gave evidence that the accused 
firm did store for sale in their ordinary business 
such mustard oil. This proof given by the pro¬ 
secution was not challenged by the accused, who 
in his statement under S. 342, Criminal P. C. 
held himself out as being a firm which stored 
mustard oil for sale. Therefore prima facie the 
presumption arises. The Magistrate will note 
this. When there is a presumption made by the 
Statute it is immaterial whether the accused 
might or might not have been able to do some¬ 
thing, actual proof must be given that the 
accused did not store it for sale but have stored 
it for the purpose of soap making business. The 
presumption means that the duty to rebut what 
the statute considers should be taken as esta¬ 
blished by the Courts is on the accused himself. 
It is for him definitely to show that it is not 
ro. J am drawing the Magistrate’s attention to 
this because, —as I have pointed out— of some 
observations made by him in the judgment to 
which I have referred to previously in connec¬ 
tion with the soap business of the accused. 

(7) I now come to the question of disposal 
of the mustard oil actually found by the Magis¬ 
trate to be adulterated under S. 13 of the Act. 
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As the order of acquittal is set aside the matter 
must be reconsidered by him but in re-cor.sider- 
ing the matter the Magistrate will have to 
insider that the law does not authorise the 
"Magistrate to order destruction or ether disposal 
of seized adulterated article except at the cost 
3 f the person in possession of the same at the 
ome of seizure. This is clear from the law 
enunciated in the section itself. In the present 
case no such order for costs was provided for 
and the Magistrate’s order amounted to this 
that if after all the costs had been incurred by 
ilfce authorities, the Firm wanted to have the 
oil which has been rendered unfit at* some cost 
for human consumption, then without paying 
anything for the cost incurred by the municipal 
authorities, the accused firm was to be made a 
oresent of the altered article. Such is not the 
law. I am aware in this connection that a Divi- 
rnnal Bench of this Court has held under 5. 13 
of the Act that the only proper order is the 
order for forfeiture of the oil to the local autho¬ 
rity in order that it may be destroyed by that 
authority at the cost of the person in whose 
possession it was at the time of seizure. This 
was decided bv K. C. Das Gupta and Sarkar JJ. 
in — ‘Cri. Ref. Nos. 43 and 44 of 1951 (Cal) 
(D)\ I am not sure that the decision might not 
require reconsideration in a suitable case be¬ 
cause it obviously overlooks the words "or 
otherwise disposed of”. In the section they 
appear after the word ‘destroyed*. The effect of 
the decision is to delete, as it were, these words 
in the statute itself. Therefore it must not be 
taken that I am expressing any concurrence 
with the decision given. In particular cases 
destruction may be the only proper order but 
*’"> other cases there is authority for ordering 
disposal in some other way. At least such 
authority appears to be given by the legislature 
^~and it will be for the Courts to consider whether 
what has been given by the legislature can be 
taken away by decision of the Divisional Bench 
of this Court. - 

(8) This Rule is accordingly made absolute 
and the order under S. 13 of the Act is set aside 
and the case is remanded to the Magistrate for 
proceeding further in the light of this judg¬ 
ment 

A/H.GP. Rule made absolute. 
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S. R. DAS GUPTA J. 

In the matter of Suburban Bank Ltd. 

Civil Appln., D/- 3-2-1953. 

• | 

(a) Companies Act (1913), S. 230(a) — Taxes 
— (Income-tax Act (1922), S. 18A). 

The sum demanded under S. 18A, In¬ 
come-tax Act, is not a tax which became 
due and payable within the meaning of S. 

rpara n 

Anno: Companies Act, S. 230 N. 1 . 

(b) Companies Act (1913), S. 231 — Re- 

sTlM g to 0f loT eSSinent “ (Evideace Act (18’2), 

Where an assessee wants in winding up 
proceeding to reopen an assessment which 
has been made by the Income-tax autho¬ 
rities it must be established by the 
assessee that the assessment has been an 
improper one. (1875) 10 Ch A 373, Rel. on. 

Acts?; STS1. 231N - 
Ku 


A. N. Ray, for Liquidator; R- Choudhury, 
for Creditors; M. E. Meyer, for Income-tax De- 
partment. 

CASE CITED : 

(A) (1875) 44 U Bk 63: 10 Ch A 373 

ORDER: I make the following order: 

ia> The payment of the Provident Fund to Mr. 
Chowdhun's clients will be made on the basis that 
the total amount, as appearing m the books or 
the Bank, contributed by the staff and by the 
Bank is Rs. 25.615-12-0. 

<bi # I declare that Mr. Chowdhuri’s clients, 

namely — ^ _ .. 

1 . provash Chandra Cheena of No. 12. Proddo- 
nath Lane. Calcutta, 2. Amal Kumar Chatterjee 
of No. 23'IB. Jhamapukur Lane, Calcutta, 3. 
Ashit Ranjan Das of No. 57, Cossipore Road in 
the suburbs * of Calcutta. 4. Dilip Kumar 
Ghosh of No. 17, Jharaaphukur Lane, Cal¬ 
cutta 5. Rajendra Kumar Chakraborty of No. 6, 
Muralidhar Sen Lane, Calcutta. 6, Sushil Kumar 
Majumdar of No. 19, Strand Road, Calcutta., 7. 
Kanai Charan Maity of No. 12, Bipradas Street, 
Calcutta, are entitled to their wages from 1st May 
upto the end of August 1948 and they will rank 
as preferential creditors in respect of wages for the 
last two months i.e. July and August 1948 and for 
the wages for the remaining months they would 
be treated as ordinary creditors. 

The Liquidator will be entitled to settle the 
claims of other employees if and when they make 
their claims. The Liquidator will write tc Court 
and obtain directions. 

(c> With regard to the sum of Rs. 11,017/-which 
was demanded by the Income-tax author.lies on 14- 
1-1948 under S. 18A. Income-tax Act, I hold 
that the said authorities are not entitled to pre¬ 
ferential payment under S. 230, Companies Act. 
In my opinion the said sum which was demanded 
under S. 18A, Income tax Act, was not a tax 
which became due and payable within the mean¬ 
ing of the said section. It is an amount payable in 
advance in respect of tax before it became due. 
It would become due after regular assessment. 
This in my opinion is the real character of the 
payment to be made under S. 18A, Income tax 
Act. This is also evident from the fact that if 
on regular assessment nothing or a lesser amount 
Is found due and payable then the Government 
shall have to return the amount paid or the 
excess with interest at 2 p. c. per annum from 
the date of payment to the date of such assess¬ 
ment, 

(2> In any event having regard to the fact 
that since the date of the issue of the notice 
under S. 18A a regular assessment has taken place 
on 20-12-1949 and a notice of demand dated 22-12- 
1949 for the sum of Rs. 26726/8/- found due on 
such assessment, has been issued on the Liquida¬ 
tor the question of compliance with notice 
under S. 18A dated 14-1-1948 no longer subsists 
and what is now due and payable is under and 
because of the assessment dated 20-12-1948 and 
the notice dated 22-12-1948. In my opinion, there¬ 
fore, the Income-tax authorities are not entitled to 
claim the sum of Rs. 11.017/- in preference to the 
other creditors of the Bank. The Income-tax 
authorities are entitled to their claims, 
namely, to the sum of , Rs. 18.848-10-0 
Rs. 3.938-2-0 and Rs. 26,726-8-0 but they will rank 
as ordinary creditors. 

(3) I cannot at the same time allow the con¬ 
tention of Liquidator namely, that the assessment 
m respect of the year 1947-48 for which a demand 
notice was given under S. 29 on 22-12-1949, should 
be re-opened by this Court. In the affidavit filed 
by the Liquidator before me he has not asked 
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'■ it, nor has any material been produced before 
me to support his present contention, namely, that 
the said assessment has not been a proper assess¬ 
ment. It was only at the hearing before me that 
Mr. Roy, appearing for the Liquidator, contended 
that the said assessment should be re-opened I 
am unable to accept that contention. It must 
be established by the assesses that the assess¬ 
ment has been an improper one. As I said before 
‘ n . tae affidavit filed by the Liquidator it has 
neither been alleged that the assessment ought to 
be reopened nor has any materia! been given which 
would justify me in holding that the said assess¬ 
ment should be reopened. In this connection I 
would refer to the following observation of Cot¬ 
ton L. J. made in the case of —'ex parte Kibble' 
In re Onslow' (1875) 10 Ch. A 373. (A). 

"When a person is 'sui juris' judgment against 
mm is very strong *prima facie’ evidence against 
him cf the existence of a debt, if he disputes 
it, he must satisfy the Court that there is some 
reason which requires that the judgment should 
be set aside.” 

In my opinion, the same principle ought to apply 
in a case where an assessee wants in winding up 
proceeding to re-open an assessment which has 
been made by the Income-tax authorities. 
It is upto him to show that there is some reason 
which requires the assessment to be set aside 
I, therefore, negative the contention of the Liqui¬ 
dator on this point. 

(4) Li making payment to any of the emplovees 
the Liquidator would be entitled to set off any 
claim which the Bank may have against the said 
employee. 

(5) Mr. Das's client will be paid in accordance 
with the order of Bachawat J: 

( 6 ) Rupees 716/- be returned to the parties 
whose ornaments were pledged within the Bank 
and sold by the Bank. 

(7) Mr. Das’s client will pay his own costs, Mr. 
Chowdhury's clients are entitled to costs settled 
at Rs. 250/-. Government will pay its own 
costs. The Liquidator will get his costs of this 
application as between Attorney and client, cer¬ 
tified for counsel. Liquidator will get his costs 
before the Referee assessed at Rs. 100/-. Let the 
application be taxed as of a motion. 

Order accordingly. 


A.I.R. 1953 CAL. 488 (Vol. 40, C.N. 182) 
CHAKRAVATTI C. J. AND SARKAR J. 

Ridia Hosiery Works, Appellants v. Bharat 
Woollen Mills Ltd., Respondents. 

Special Suit No. 1 of 1952; A. F. O. O. No 67 
of 1952, D/- 6-2-1953. 

(a) Arbitration Act (1940), S. 20 (1) — Scope. 
Section 20(1) contemplates agreements to 

which the provisions of Chapter II would 
also apply. And by virtue of S. 3 of that 
Chapter Rule 1 of Sch. I is attracted, unless 
otherwise provided by the agreement. 

(Para 7) 

Anno; Arb. Act, S. 20 N. 1. 

(b) Arbitration Act (1940), Ss. 20(1) and 3 
— Validity of arbitration agreement. 

An arbitration agreement, neither speci¬ 
fying the number of arbitrators, nor speci¬ 
fying the mode of appointment, is per¬ 
fectly effective and valid and the incidents 
of such an agreement are that it is to take 
effect as an agreement for reference to a 
sole arbitrator, to be appointed by consent 
of the parties, or, where the parties do not 
concur in making an appointment, to be 
appointed by the Court, except where the 


A. I.B. 

operation of Rule 1 of the First Schedule 
is excluded. rPara 

Anno: Arb. Act, S. 20 N. 1 . ° 

<*> Arbitration Act (1940), S. 8 (l)(a) - 
Appointment of arbitrator: Award Case No 99 n 
of 1951 (Cal), Dissent from. * 22& 

Consent of the parties is the very essenrp 
of arbitration. Where different arbitrators 
are not to be appointed by different parties 
and the intention is that all of them must 
concur in the appointment of the sole arbi¬ 
trator or each of the arbitrators where there 
aie more than one, it is not necessary to 
make any express provision in the agree¬ 
ment that the appointment or appointments 
are to be made “by consent of the parties.” 
An agreement which merely provides for 
reference to arbitration is riot therefore in¬ 
valid or ineffective for the reason that it 
aoes not expressly provide for the appoint¬ 
ment of the arbitrator or arbitrators to be 
made by consent of the parties (Para 8 ) 
Anno: Arb. Act, S. 8 N. 2. 

<d) Arbitration Act (1940), S. 8 (1) — Arbi- 
Iration agreement neither specifying number of 
arbitrators, nor mode of appointment_Proce¬ 

dure to be followed in such a case by party to- 
agreement and by Court indicated. 

a , , .4 (Paras 8 , 11 ) 

Anno: Arb. Act, S. 8 N. 2. 

(e) Arbitration Act (1940), Sch. I, Rule I — 
Scope. 

It is not possible to conceive of an agree¬ 
ment which will come under Rule 1 of the 
First Schedule and yet be an agreement for 
appointment of arbitrators otherwise than 
by consent of all the parties. Where, there¬ 
fore, the Rule applies, it can no longer be 
said that the agreement does not provide 
for appointment of the arbitrator by con¬ 
sent of the parties and is for that reason 
invalid. (1892) 1 QB 136, Expl. (Para 9) 
Anno: Arb. Act, Sch. I, Rule 1 N. 1. 

(f) Arbitration Act (1940), S. 1 — Interpre¬ 
tation of Act. 

The Arbitration Act does not purport of 
its own force to restrict the contractual 
rights of parties, but only gives effect to 
restrictions which they may choose to im¬ 
pose on themselves as regards the forum to 
which their disputes shall be taken. 

(Para 12) 

Anno: Arb. Act, S. 1 N. 1. 

P. C. Mullick, for Appellants; A. K. Sen, for 
Respondents. 

CASES CITED: > 

(A) (1892) 61 UQB 438: 1892-1 QB 136 

(B) (’52) Award Case No. 226 of 1951, D/- 
29-1-1952 (Cal) 

CHAKRAVARTTI C. J.: This appeal Involves 
a short point under the Arbitration Act, 1940, 
arising out of the following facts. 

( 2 ) On 25-8-1951, a contract was entered into 
between the appellant. The India Hosiery Works, 
and the respondent, Bharat Woollen Mills Ltd., 
by which the respondent agreed to sell and the 
appellant agreed to buy 10,000 lbs. of woollen 
yarn at a certain price, the goods to be deli¬ 
vered by a certain date. The contract contained 
the following arbitration clause: 

"All disputes whatsoever arising in or out of 
or in connection with the said contract or 
arising in any way whatsoever in connection 
with any other contract for the supply of 
goods by the Company to the Buyers shall be 
referred to arbitration at Calcutta. The- 
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decision of its Tribunal of Arbitration shall 

be final and binding on both parties, either 

of whom may make the same a Rule of Court." 

( 3 ) On 26-3-1952, the respondent filed an 
gnplication on the Original Side of this Court 
tor an order under S. 20. Arbitration Act. that 
•be arbitration agreement be filed in Court, for 
appointment of an arbitrator and for a reference 
of the dispute which had arisen out of the con¬ 
tract to the arbitrator so appointed. It was 
alleged in the application that the appellant had 
wrongfully failed and neglected to take delivery 

A of the contracted goods whereupon the respondent 
had sold them on notice to the appellant and 
Buffered damages to the extent of Rs. 35.000'- 
and that upon a deduction of Rs. 20,000/- which 
the appellant had paid as advance, the respon¬ 
dent was entitled to recover a sum of Rs. 15.000 -. 

It was alleged further that the appellant was 
wrongfully denying the respondent's claim and 
asserting that it had rightly cancelled the con¬ 
tract and had refused'to concur in the appomt- 
ment of one Hiralaljee whom the respondent 
had nominated in terms of the arbitration agree¬ 
ment to act as the sole arbitrator & was in fact 
denying the respondent's right to appoint any 
arbitrator at all. 

(4) By the affidavit-in-opposition filed on its 
behalf, the appellant repudiated the respondent's 
claim for damages and took the further plea 
that the arbitration agreement was "vague, in¬ 
definite, void and unenforceable in law” and 
inasmuch as it did not provide for appointment 
of an arbitrator or arbitrators by consent of 
parties, the appellant could not, and had not to, 
concur in any appointment made by the respon¬ 
dent. 

(5) The application came to be heard by 
Bachawat J. Before him it was argued that the 
arbitration agreement was void for uncertainty 
and the uncertainty alleged was that no arbitra¬ 
tor had been named in the agreement and the 
mode of the appointment of an arbitrator or 
arbitrators had also not been specified. The 
learned Judge held that in view of the definition 
of arbitration agreement, as contained in S. 2 (a) 
of the Act, it was not necessary that any arbitra¬ 
tor should be named and since S. 20 of the Act 
expressly authorised the Court to make an order 
of reference to the arbitrator appointed by the 
parties or, in the absence of agreement between 
them, to an arbitrator appointed by the Court,' 
such an appointment could be made in the case, 
inasmuch as the arbitration clause did not name 
any arbitrator and the parties were also not 
agreed. In that view, he directed the agreement 
to be filed and made an order of reference to 
one Ganeshlal Nahata. To the choice of that 
particular arbitrator, neither party objected. 

( 6 ) Before us, it was contended on behalf of 
the appellant that the arbitration agreement 
had been wrongly held to be valid. It was pointed 
out that S. 20(1) of the Act contemplated 
agreements in respect of which a party could 
proceed either under that section or under 
Chap n, as the section itself stated, and on 
that basis it was contended that no agreement 
could be recognised and acted upon under S. 20 
(1), unless it satisfied the requirements of Chap, 
u, that is to say, unless it was an agreement 
imder which a party could apply to the Court 
for the appointment of an arbitrator under one 
or other of the sections of that chapter The 
Act had not in view, it was further contended 
any agreement which the detailed provisions of 
Chap, n did not cover. The only relevant 
sections of that chapter were Ss. 8 , 9 and 10, but of 


them the last two sections had no application 
to the case, as S. 9 was concerned with agree¬ 
ments providing for the appointment oi two 
arbitrators, one to be appointed by each party 
and S. 10 with agreements, providmg ior the 
appointment of three arbitrators, one to be 
appointed by each party and the thud to be 
appointed by the two appointed arbitrators. There 
remained only S. 8 which contemplated agree¬ 
ments providing for "one or more arbitrators to 
be appointed by consent of the parties. Tne 
agreement, therefore, had to provide for the 
consent of parties as the mode by which the 
arbitrator or arbitrators were to be appointed,, 
but where it contained no such provision, as in 
the present case, it was incomplete and not 
\alid. On general principles too, such an agree¬ 
ment was void for uncertainty, because one did 
not know by whom or in what mode the arbi¬ 
trator or arbitrators were to be appointed. The 
objection, it was contended, was not that no* 
arbitrator had been named in the agreement, 
as the learned trial Judge had wrongly assumed, 
but that no mode of appointment had been 
provided for. 

(7) In my opinion, the contention of the- 
appellant is not correct. As was rightly pointed 
out on its behalf, S. 20(1) contemplates agree¬ 
ments to which the provisions of Chap. II would 
also apply. Section 3 of that chapter makes the 
provisions of the First Schedule applicable to 
an arbitration agreement, unless a different 
intention is expressed therein and Rule 1 of that 
Schedule lavs down that unless otherwise ex¬ 
pressly provided, the reference shall be to a sole 
arbitrator. There is nothing in the agreement in 
the present case to exclude the First Schedule 
and since all that it says is that the disputes 
shall be referred to “arbitration at Calcutta”, the 
effect of Rule 1 is to make it an agreement 
for reference to a single arbitrator. The next 
question is how that single arbitrator is to be- 
chosen. The learned Advocate for the appellant 
contended that where the mode was not indicated 
in the agreement, it could nowhere be found and 
it was for that reason that agreements of this 
kind were bound to fail. He re-inforced his 
argument by saying that if the language of Rule 
1 of the First Schedule had been “if no other 
mode of reference is provided”, as in the Sche¬ 
dule to the Act of 1899, the Court could make an 
appointment in the absence of agreement between 
the parties, as stated in Russell on Arbitration, 
14th Edition, p. 99 with reference to a similar 
provision in the English Act; but since the 
language of the present Rule was “unless other¬ 
wise expressly provided”, it was to be presumed 
that the Legislature had made the change with 
some intention and the intention, according to 
the learned Advocate, clearly was that the Court 
was no longer to supply an omission in the 
agreement as to the mode of appointing an arbi¬ 
trator. The argument does not appear to me to 
be tenable. In my opinion, it is clear that even 
under the present Act, an arbitration agreement, 
neither specifying the number of arbitrators, 
nor specifying the mode of appointment, is per¬ 
fectly effective and valid and the incidents of 
such an agreement are that it is to take effect 
as an agreement for reference to a sole arbitrator, 

k be .®pP ointed by consent of the parties or, 
where the parties do not concur in making an 
appointment, to be appointed by the Court, 
except where Uie operation of Rule 1 of the First 
Schedule is excluded. 

( 8 ) it is true that there is a difference to 
language between Rule l of the First Schedule,. 
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it stood in the Act of 1899 L as it stands now, 
out I do not see how that difference warrants the 
conclusion suggested on behalf of the appellant. 
The object of the Rule is only to supply the 
number oi arbitrators where no number is speci¬ 
fied in the agreement and if the language of the 
•exception has been changed from “if no other 
mode of reference is provided" to "unless other¬ 
wise expressly provided", the change must have 
been made because the old language was clearly 
inappropriate. Mode of reference has nothing to 
do with whether there is to be one arbitrator or 
more. In any event, if it was possible under the 
old Act, or is possible under the corresponding provi¬ 
sion in the English Act, for the Court to appoint 
an arbitrator even in the case of the agreement 
merely providing for reference to arbitration, the 
reason is not that Rule 1 of the Schedule contain¬ 
ed, or the Schedule in the English Act contains, 
a reference to the absence of any provision for 
the inode of reference* in the arbitration clause. 
It is not as if the old Rule provided or the 
English rule provides that where the mode is not 
provided for in the agreement, the Court can 
supply the mode and appoint an arbitrator in 
the absence of concurrence among the parties. 
The real reason, which is equally valid under the 
present Act. is clear. Consent of the parties is 
the very essence of arbitration. Where the 
agreement provides for more than one arbitrator 
and they are not each to be appointed by all 
parties, it is necessary to provide expressly which 
of them will be appointed by whom, as in the 
•case of the agreements contemplated by Ss. 9 & 10. 
But where different arbitrators are not to be 
appointed by different parties and the intention 
is that all of them must concur in the appoints 
ment of the sole arbitrator or each of the arbi¬ 
trators where there are more than one. it is not 
necessary to make any express provision in the 
argument that the appointment or appointments 
are to be made "by consent of the parties’*. 
Without such consent, no arbitrator can be 
appointed or can act in such a case. 

Where, therefore, the agreement does not assign 
the right of appointment distributively to 
different parties in respect of different arbitra¬ 
tors, it is inherent in the agreement that the 
appointment of the arbitrator or of each of the 
several arbitrators must be by the consent of all 
parties. There may be an express provision to 
such effect, but even in the absence of any ex¬ 
press provision, such a provision must be taken 
to be necessarily implied. It is for that reason 
I that where the agreement does not specify the 
number of arbitrators, nor specifies the mode of 
appointment, the Court first takes the agreement 
as providing for reference to a single arbitrator 
by reason of the provisions of Rule 1 of Sche¬ 
dule I. then takes the mode of appointment in¬ 
tended necessarily to be appointed by consent of 
the parties and, next, if it finds that the parties 
cannot concur in the appointment of an arbitra¬ 
tor, it appoints one itself. It takes and can take 
the agreement to be an effective agreement, be¬ 
cause the mode of appointment by consent of the 
parties is implied in it and it is not required to 
supply the mode of appointment and does not 
require any provision enabling it to do so. I am 
therefore of opinion that the change of language 
in Rule 1 of the First Schedule has no bearing 
on the validity of an arbitration agreement which 
does not specify either the number of arbitrators 
or the mode of appointing them, nor has it any 
bearing on the Court *e power of giving effect to 
such an agreement. I am further of opinion that 
where the intention is that the arbitrator or each 
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of them shall be appointed by all the parties it 
is not necessary that the agreement should say so 
expressly and that S. 8(1 Ka) of the Act, where 
:t speaks of an agreement which "provides that 
'ne reference shall be to one or more arbitrators 
to be appointed by consent of the parties", should 
be read as "provides expressly or by necessary 
implication". An agreement which merely pro¬ 
vides lor reference to arbitration is not, there¬ 
fore, invalid or ineffective for the reason that 
it does not expressly provide for the appointment 
of the arbitrator or arbitrators, to be made by 1 
consent of the parties. 

(9) I am also inclined to agree with Mr. Sen, 
who appeared on behalf of the respondent, that 
it is not possible to conceive of an agreement 
which will come under Rule 1 of the First Sche¬ 
dule and yet be an agreement for appointment 
of arbitrators otherwise than by consent of all the 
parties. The Rule contemplates an agreement 
which is silent as to the number of arbitrators. 
If the agreement attempts to say that the ap¬ 
pointment will be otherwise than by consent of 
all the parties, it cannot possibly do so without 
making some reference to the number. It will 
have to say that the arbitrator or arbitrators will 
be appointed by one or some of the parties or by 
a third party and as soon as it does so, it will 
go outside the Rule. If it speaks of the appoint¬ 
ment of "the arbitrator", there will be no scope 
for the application of the Rule, because a single 
arbitrator will be indicated by the agreement 
itself. If it speaks of the appointment of ‘arbi¬ 
trators’. then also will the Rule be excluded, be¬ 
cause it will be "otherwise expressly provided" 
that there will not be a sole arbitrator. The only 
type of agreement which can come under the 
Rule is. therefore, an agreement which speaks 
expressly of ‘arbitration by consent of the parties*, 
in which case there is no reference to the num¬ 
ber of arbitrators or an agreement which says 
nothing about the mode of appointment in which 
consent of all the parties will be a necessarily im¬ 
plied condition. It thus follows that where the 
Rule applies, it can no longer be said that the 
agreement does not provide for appointment of 
the arbitrator by consent of the parties and is for 
that reason invalid. 

(10) In the course of his argument. Mr. Sen 
referred to the decision in — ‘Eyre and Leicester 
Corporation*. In re (1892) 1 Q. B. 136 (A‘. I do 
not think that case is of any real assistance. 
There, the contract provided for reference to "the 
arbitrator or umpire" to be appointed "in accord¬ 
ance with cl. 39 of the specification". It is thus 
clear that the appointment of only one person 
was intended and that was what the Courts held 
in the view that the word ‘umpire’ had been used 
to denote the same thing as ‘arbitrator*. Clause 
39 of the specification simply provided that every 
dispute would have to be "referred to arbitra¬ 
tion" and if the case has any relevancy at all, 
it is only as showing that in spite of the agree¬ 
ment saying nothing about the mode of appoint¬ 
ment, nobody said that it was bad and the parties 
as well as the Courts proceeded on the view that 
the appointment was to be made by consent of 
the parties and that, in the absence of concurr¬ 
ence between them, the Court could make an ap¬ 
pointment. The case has thus only a negative 
value. 

(11) I may.however. point out how the law is stat¬ 
ed in Halsbury’s Laws of England, because the pro¬ 
visions of the English Act are in all essential res¬ 
pects the same. In the Hailsham Edition, Vol. I* 
the following passage occurs at page 644-45: 
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The submission itself may name the arbitra¬ 
tor or arbitrators, or it may without naming 
them direct how they are to be selected or it 
may simplv provide for a reference to arbitra¬ 
tion without either naming the arbitrators or 
directing how they are to be selected. 

In the last-mentioned case, if the submission 
is contained in a written agreement and does 
not express a contrary intention the following 

rules apply: . , 

(1) The reference is to a single arbitrator. 

(2) If the parties do not concur in the appoint- 
\ ment of the arbitrator, any party may 

serve the other parties with a written notice 
* to appoint an arbitrator: and if the appoint¬ 
ment is not made within seven clear days 
after service of the notice, the Court may, 
on the application of the party who gave 
such notice, appoint an arbitrator. 

The present case is exactly "the last-mentioned 
case" contemplated in the above passage and the 
respondent followed precisely the same procedure 
as indicated there. It served a notice on the ap¬ 
pellant, requiring it to concur in the appointment 
of an arbitrator and on the appellant declining 
to do so, it applied to the Court. 

(12) The learned Advocate for the appellant 
contended that the Arbitration Act was restric¬ 
tive of the general rights of parties under the 
Contract Act and, therefore, it ought to be strict¬ 
ly construed and words ought not to be read 
into S. 8(1)(a) which were not there. I am not 
Impressed by that argument. The Arbitration Act 
does not in fact purport of its own force to res¬ 
trict the contractual rights of parties, but only 
gives effect to restrictions which they may choose 
to impose on themselves as regards the forum to 
which their disputes shall be taken. Secondly, to 
read S. 8(1)(a) as covering an implied provision 

, for consent of the parties is not to import into 
the section anything foreign to it or to add to it 
in any manner, but only to take note of its neces¬ 
sary intendment. Thirdly, constniction of S. 
8(l)(a) became necessary only because of the aj>- 
pellant’s own argument that the agreement must 
satisfy the test of that section. An agreement 
merely providing for reference to arbitration must 
in the very nature of things mean arbitration by 
arbitrators accepted by all the parties and it is 
not necessary to construe any section in order to 
extract or justify that meaning. 

(13) On behalf of the appellant, our attention 
” a f * *> drawn to the decision of S. R. Das Gupta 
J. in the case of — ‘Bharat Woollen Mills Ltd., v. 

Woollen Factory 1 , Award Case No. 226 of 

. 29-1*1952 (B), where the same arbitration 

86 £ a £ e for consideration and the learned 

L"S e „ i°. be void for uncertainty. There 

before us from that decision as well 

25, heard tttoiediately after the present 

had W dkmiss it, as no appeal lay. 

merit^ fnr h ?ha Ver ’ ““ider the decision on the 
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Jud 8 e 111 the view taken by him. He held 
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that the arbitrator or arbitrators were to be S 

pointed by consent of the parties The L™ 
arguments were advanced by toe appellant in the 
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U4) In the result, I hold that the agreement 
was a gpod agreement, amounting to an agree- 
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appointed by consent of both toe parties. As 
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there was no such consent, the Court could ap¬ 
point an arbitrator under the terms of S. -JH*> 
of the Act. which it did. The appeal is accord- 
ingly dismissed with costs. Certified for the 
counsel. 

<15 > SARKAR, J.: I agree. 

B v s B Appeal dismissed. 
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K C DAS GUPTA AND DEBABRATA 
MOOKERJEE JJ. 

Birdhaj Roy, Accused-Petitioner v. The 
State. 

Criminal Revn. No. 829 of 1952, D/- 4-12- 
1952. 

Criminal P. C. (1898), S. 107 — “Sufficient 
ground for proceeding.” 

Order of the Magistrate not indicating 
nature of information received to induce 
him to take action under S. 107 — Order 
is bad. (Para 1) 

Anno: Cr. P. C., S. 107 N. 13. 

S. S. Mukherjee and Kishore Mookerji, for 
Petitioner. 

K. C. DAS GUPTA J.: The order against whicji 
this Rule is directed was passed by the Sub- 
Divisional Officer, Alipurduar and is in these 
words: 

“Accused Birdhaj Roy brought under arrest 
under S. 151, Cr. P. C. in a Madarihat P. S. case 
under S. 107, Cr. P. C. by Alipurduar Police. 
Prayer for taking action under S. 117(3), Cr. P. 
C. is also made. Bail petition moved. He is 
allowed bail for Rs. 2000/- with two sureties 
of like amount. He is to show cause why he 
should not sign a bond for Rs. 2000/- under 
S. 107, Cr. P. C. with two sureties for the main¬ 
tenance of peace for a period of one year. As 
there is apprehension of breach of peace in 
the locality as it is apparent from the reports 
of the police and the tea-garden manager, I 
further direct the said accused under S. 117, (3). 
Cr. P. C. to sign a bond of Rs. 2000/- with two 
sureties for the maintenance of peace until the 
conclusion of the enquiry. For 29-6-52.” 

The question we have to consider is whether 
the learned Magistrate acted in accordance with 
law in passing this order which clearly is not in 
conformity with the procedure laid down in the 
Code of Criminal Procedure. Under S. 107 of the 
Code when a Magistrate concerned is informed 
that any person is likely to commit a breach of 
the peace or disturb the public tranquillity, the 
Magistrate, if in his opinion there is sufficient 
ground for proceeding, may require such person 
to show cause why he should not be ordered to 
execute a bond. Section 112 of the Code provides 
that when a Magistrate deems it necessary to 
require only person to show cause in this manner, 
he shall make an order in writing, setting forth 
the substance of the information received, the 
amount of the bond to be executed, the term for 
which it is to be In force, and the number, charac¬ 
ter and class of sureties required. If the person 
in respect of whom such an order is made is 
present in Court, it shall be read over to him 
and the substance thereof shall be explained to 
him. This is provided by S. 113 of the Code. 
Section 114 of the Code provides that if such 
person is not present in Court, the Magistrate 
shall ordinarily issue a summons requiring 
nim to appear, while under S. 115 of the Code every 
summons shall be accompanied by a copy of the 
order made under S. 112. 
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What is important is that the Magistrate should 
record in his order the nature of tne imormation 
received. How important this is considered by the 
Legislature appears from the form which has 
been set out in Sch. V which contains all the 
forms tor use for different purposes of the Code 
under S. o55, Cr. P. c. As the accused was in the 
present case brought up in custody, there was no 
occasion to issue summons under S. 114 of the 
Code, but that does not do away with the necessity 
of recording by the Magistrate of the substance of 
the nature of the information that he had re¬ 
ceived. It is important to notice that the amend¬ 
ing Act of 1923 inserted in S. 107 the words “if in 
his opinion there is sufficient ground for pro¬ 
ceeding”. This undermines the importance of the 
Magistrate applying his mind to the facts of the 
matter and lorm his own opinion on the informa¬ 
tion available. We have looked in vain into the 
records in this case to discover whether the Magis¬ 
trate did apply his mind to the facts of the case 
and form an opinion. The order of 16-6-1952, 
which has been set out above, does not indicate 
the nature of the information received to induce 
him to take action under S. 107, Cr. P. C. There 
is some indication that the learned Magistrate 
thought it necessary to act under S. 107, Cr. P. C. 
t*Mt that act would follow only if the Magistrate 
after applying his mind to the facts of the case 
had taken action according to law under S. 107, 
Cr. P. C. On consideration of the facts and cir¬ 
cumstances of the case we have come to the 
conclusion that the learned Magistrate did not 
act in accordance with law and this omission has 
resulted m the miscarriage of justice. 

(2) Accordingly we set aside the order passed 
by the learned Sub-Divisional Magistrate and 
order that the proceedings be quashed. 

(3) If the petitioner is in custody, he must be 
set at liberty at once. 

(4) DEBARATA MOOKERJEE J.: I agree. 


A. I. R. 


B/D.H. 


Proceedings quashed. 


power that have been conferred on the 
Central Govt by S. 3 and on the State 
Government by S. 4 of the Act, though the 
latter can exercise the powers conferred 
upon it, that is. make orders under S 3 
only wjien directed to do so by the Central 
Government. The Ss. 3 and 4 therefore, 
do not amount to delegation or sub-delega- 
tion or double delegation at all, in spite of 
the inartistic expression, “Delegation of 
powers — used as a marginal note to S. 4 
That marginal note cannot be utilised to 
control the plain words of S. 4. After having 4 
derived its authority practically from tht* 
Central Legislature the State Government • 
has made an Order, namely, the West 
Bengal Cotton Cloth and Yam Control 
Orcier, 1948. Then by virtue of the power 
conferred upon him by paragraphs 13 and 
14 of the Notification No. 10097, D C. S., 
dated the 13th August 1948, the Director of 
Textiles, West Bengal, who is a Controller 
within the meaning of paragraph 3 (e) of 
the West Bengal Cotton Cloth and Yam 
Control Order. 1948, has given certain direc¬ 
tions by Notifications No. DT/TX/52/50/D/- 
13-10-1950 and No. 413/TX/P/SR/5/49/D/- 
1-9-1949. There is nothing in these Notifi¬ 
cations going beyond the scope of the 
legislative policy as laid down in the 
relevant Statute, that is, Act 24 of 1946. 

They seek simply to carry out that policy 
and on the ultimate analysis they derive 
their authority from the Central Statute. 

They are, therefore, quite valid. It is im¬ 
material that the Central Government did 
not directly clothe the Director of Textiles 
with necessary powers. AIR 1951 SC 332, 
Relied on. (Paras 16, 18, 19, 20) 

Anil Kumar Das Gupta, for Petitioner; S. M. i 
Bose, Advocate General, N. K. Sen, Deputy 
Legal Remembrancer, and Harideb Chatterjee, 
for the State. 
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LAHIRI AND GUHA JJ. 

Mulchand Khatar, Accused, Petitioner v. The 
State. 

Criminal Revn. No. 225 of 1952, D/- 3-7-1952. 

(a) West Bengal Cotton Cloth and Yarn Con¬ 

trol Order (1948), Cl. 14 — Seizure of cloth by 
person not competent within meaning of Noti¬ 
fication — It cannot affect validity of conviction 
for contravention of provisions regarding 
submission of monthly returns. (Para 5) 

(b) Essential Supplies Act (1946), Ss. 3 and 
4 — Delegation and sub-delegation — Sections 
are not ultra vires—West Bengal Cotton Cloth 
and Yam Control Order (1948), Cls. 13 and 14 
— Notifications under, are not invalid. AIR 
1952 Orissa 87, Dissented from. 

The power which has been conferred on 
the Central Government by sub-s. (1) of 
S. 3 is only an ancillary power. The essen¬ 
tial function has been discharged by the 
legislature itself when it laid down its 
policy in however wide terms it may be, 
regarding the control of production, etc. 
But legislative policy has been declared in 
the preamble of the Act and the primary 
legislative standard has been laid down in 
sub-s. (2) of S. 3 of the Act and it is only 
powers ancillary to essential legislative 


CASES CITED: 

(A) (’51) AIR 1951 SC 332: 1951 SCR 747 

(B) (’39) AIR 1939 PC 36: (1938) AC 708 

(C) (1883) 53 LJPC 1: 9 AC 117 

(D) (1909) 8 CLR 626 (Aus) 

(E) (’52) AIR 1952 Orissa 87: 1952 Cri LJ 431 

GUHA J.: In the present case, the peti¬ 
tioner has been convicted under S. 7(1), Essen¬ 
tial Supplies Act, Act 24 of 1946 and sentenced 
to detention till the rising of the court and to 
pay a fine of Rs. 200/- in default, to rigorous 
imprisonment for four months. An order has 
also been passed for forfeiture of a part of the 
seized cloths. 

(2) Various points have been urged before us 
and there has been considerable argument be¬ 
fore us in regard to the validity of certain 
orders and Notifications. Before I go into that 
question our conclusions regarding the facts of 
this case may be stated. Briefly, the prosecu¬ 
tion case was that the petitioner contravened 
Cl. 13 of the W. B. Cotton Cloth,and Yam Con¬ 
trol Order, 1948, read with Notification No. 
DT/TX/52/50 dated 13-10-1950, which may be 
compendiously described as Notification ‘C’ for 
failure to produce certain papers and documents 
in support of the acquisition of cloths as per 
Ext. I and also contravened Cl. 14, W. B. 
Cotton Cloth and Yarn Control Order, 1948. 
read with Notification No. 413/TX/P/SR/5/49 
dated 1-9-1949 (compendiously described here¬ 
after as Notification ‘B’) for failure to submit 
monthly return of stock of cloths for the months 
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ending in July and August, 1951. The case was 
tried by a Presidency Magistrate, who has come 
to the conclusion that the petitioner contravened 
paragraph 13 (1), W. B. Cotton Cloth and Yam 
Control Order 1948, with respect to cloths 
mentioned in Ext. (I) which are not covered 
by Ext. (II). The learned Magistrate has fur¬ 
ther held that the petitioner's firm did not 
submit monthly return for the months ending 
July and August, 1951 and accordingly the 
petitioner has contravened the provisions of 
jCI, 14, W. B. Cotton Cloth and Yarn Control 
■Order, 1948, read with Notification - B\ 


(3) As regards the facts of the case, it has 
been contended before us by Dr. Das Gupta on 
behalf of the petitioner that the Cash Memos 
Exts. 1 series, which were produced by the 
petitioner, go to indicate the innocence of the 
petitioner. As regards this contention, how¬ 
ever, all that need be said is that for cogent 
reasons the learned Magistrate did not accept 
the Cash Memos, Exhibits I series, at their 
face value. He was not inclined to accept these 
Cash Memos as genuine and bona fide and we 
do not see sufficient reason to dissent from his 
finding on the point. 


(4) Then as regards non-submission o 
monthly return of stocks of cloths by the peti 
tioner for the months ending July and Augus 
1951, it was argued that the petitioner had n< 
stock during that period and as such it wa 
not necessary for him to submit any return 
The hollowness of this argument, however, ha: 
been pointed out by the learned Magistrate ir 
nis judgment where he has referred to the fac 
mat in the monthly return of stocks of cloth: 
submitted by the petitioner for the month end 

«nir e ii 95 , he showed closing balance of c 
considerable quantity of cloth — a fact whicl 

S e » vely . that the defence ver$ior 
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Petitioner is concerne 


The cloths might have been seized illegally but 
that does not atfect the question regarding the 
guilt of the petitioner in the present case when 
he has been convicted for contravention of 
certain provisions regarding the submission of 
monthly returns of his stock of cloths. 

(6) So far, therefore, as the merits of the 
case go, apart from the validity or otherwise 
of certain Notifications and orders, we have 
reached the conclusion that the petitioner has 
been lightly convicted. 

(7) This brings me to the main questions 
which have been canvassed before us at a 
considerable length. The questions are, no 
doubt, of some importance affecting, as they do, 
the validity or otherwise of certain provisions 
of the Essential Supplies Act, namely. Act 24 
of 1946 and certain Notifications and Orders 
issued in connection therewith. 

(8) On behalf of the petitioner. Mr. Das Gupta 
has argued this branch of the case from 
different stand points. At one stage in his argu¬ 
ment he contended that sub-s. (1) of S. 3 of 
Act 24 of 1946, amounted to invalid delegation 
of legislative power and as such any action 
done by the Central Government in pursuance 
of the power purported to have been conferred 
upon it by that sub-s. was bad as such delegated 
legislation was bad. It may be observed, how¬ 
ever, that this point was not stressed by Mr. 
Das Gupta later on in the course of his 
argument. 


, *v uao uccu digucu DV ivir. uas 

Gupta and on this aspect of the argument he 
has laid considerable stress that S. 4 of the 
Act constituted invalid sub-delegation of 
legislative power. 

(10) Thirdly, it has been contended by Mr. 
Das Gupta that though the relevant Notifica¬ 
tions, that is, Notifications ‘B’ and ‘C’ were 
issued by the Director in purported compliance 
with paragraphs 13 and 14, W. B. Cotton Cloth 
and Yarn Control Order, 1948, those para- 
graphs could not and did not confer any legal 
authority to the Director of Textiles, West 
Bengal, to issue those Notifications. The autho- 
nty of the Governor of West Bengal in issuing 
Notification No. 10097D C. S. dated 13-8-1948 

anri^Va bas i? of which the W. B. Cotton Cloth 
and Yarn Control Order, 1948, was passed was 
also caUed m question by Mr. Das Gupta. 

• .^ s Mr. E as Gupta’s arguments 

obviously raised points of considerable im- 

£? ,s .. necessai- y to examine the validity 

contentions Both, Mr. Das Gupta on 
beh a if of the petitioner and the learned Advo- 

0n behalf of the State > laid con- 
siderable stress upon the very important 

pronouncement of the Supreme Court inthe 

Delhi Lawftjj. 143, Constitution of India 
Delhi Laws Act, 1912, reported in 1951 SCR 

* W 747 to 1125 (A). I shall have 
judgment. 10 r6f6r t0 certain passages of that 
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amounts, according to him, to really to the 
exercise of ancillary powers attaching to the 
essential legislative power. He has contended 
that neither S. 3 nor S. 4 of the impugned Act 
— as a matter of fact it was those provisions 
of that Act which were selected by Mr. Das 
Gupta for attack — amounts to delegation or 
sub-delegation at all in the strict sense of 
those terms. According to the learned Advo¬ 
cate General delegation in the present context 
means legislation outside the scope of the Act. 
In this connection, he has drawn our attention 
to the observations of Kania C. J. at pages 767 
and 768 of the Delhi Laws Act, 1912 case (A) 
referred to before as regards the true meaning 
of the term ‘delegation’. 

“When a legislative body passes an Act it 
has exercised its legislative function. The 
essentials of such function are the determi¬ 
nation of the legislative policy and its 
formulation as a rule of conduct. * 

* * • • 

“While the so-called delegation, which em¬ 
powers the making of rules and regulations, 
has been recognised as ancillary to the 
power to define legislative policy and formu¬ 
late the rule of conduct.” 

(13) In this connection the learned Advocate 
General has also relied upon the following 
passage from Halsbury’s Laws of England: 

“A duty imposed or a power granted by 
Parliament carries with it the power neces¬ 
sary for its performance or execution. Simi¬ 
larly an authority given by Statute to do 
certain work authorises the doing not only 
all things absolutely necessary for its exe¬ 
cution but of all things reasonably neces¬ 
sary.” 

The learned Advocate General has urged 
further that all the learned Supreme Court 
Judges who decided the — ’Delhi Laws Act 
case’, (A) referred to above are unanimous, at 
least, on the point that giving power to another 
body to carry out the policy laid down by 
the Legislature does not amount to delegation 
of essential legislative power which means a 
determination of the Legislative policy and the 
formulation of the same as a rule of conduct. 
In order to establish his proposition that the 
learned Supreme Court Judges are unanimous 
on that particular point, he has drawn our 
attention to various passages in the different 
judgments in the — ‘Delhi Laws Act case (A). 
It is not necessary for our present purposes to 
refer to all the passages. It will suffice if we 
refer to only a passage or two. The paragraph 
in the judgment of Kania C. J. at the bottom 
of page 798 beginning with “As a result of 
considering all these decisions............... and 

ending with “to have subordinate legislative 
powers” at p. 799 may be looked at. 

Similarly, reference may be made to the 
observations of Mahajan J., at page 939 of the 
Report where he states: 

“Delegation is permissible in cases where there 
is a legal or physical necessity to do so 
because without trusting some person or 
persons it would be impossible efficiently to 
discharge the duties.” 

Then again, reference may also be made to the 
last paragraph in the judgment of Mukherjea 
J. at page 973 of the Report. In that para¬ 
graph, the learned Judge observes inter alia 
that 


“delegation of legislative authority could be 
permissible but only as ancillary to, or in 
aid of, the exercise of law-making powers 

by the proper legislature. The primary or 

essential duty ol law-making has got to be 
discharged by the legislature itself; delegation 
may be resorted to only as a secondary or 
ancillary measure.” 

It is unnecessary to multiply instances. The 
proposition contended lor by the learned Advo¬ 
cate General may, therefore be held to have 
been accepted in the Delhi Laws Act case. 

(14) The next point is whether that proposi¬ 
tion is applicable to our present case. The learn¬ 
ed Advocate-General contends that sub-s. (1) of 
S. 3 of the impugned Act does not amount to 
delegation at all in the strict sense of the term. 
The power which has been conferred on the 
Central Government by that sub-section is only 
an ancillary power. The essential function has 
been discharged by the legislature itself when 
it laid down its policy, in however wide terms 
it may be, regarding the control of production 
etc. But legislative policy has been declared in 
the preamble of the Act and the primary legis¬ 
lative standard has been laid down in sub-s. (2) 
of S. 3 of the Act and it is only powers ancillary 
to essential legislative power that have been 
conferred on the Central Government by S. 3 
and on the State Government by S. 4 of the 
Act, though the latter can exercise the powers 
conferred upon it, that is, make orders under 
S. 3 only when directed to do so by the Central 
Government. The impugned sections, therefore, 
in the submission of the learned Advocate 
General, do not amount to delegation or sub¬ 
delegation or double delegation at all, in spite 
of the inartistic expression “delegation of 
powers” used as a marginal note to S. 4. That 
marginal note cannot be utilised to control the 
plain words of S. 4, according to which the 
State Government is acting simply to carry out 
the policy of the legislature or the powers 
which it derives directly from the legislature 
after having received directions from the Cen¬ 
tral Government. 

This seems to be a legitimate construction of 
Ss. 3 and 4 and looked at from this stand-point 
no question of invalidity arises. Then, after 
having derived its authority practically from 
the Central legislature the State Government 
has made an Order, namely, the W. B. Cotton 
Cloth and Yarn Control Order, 1948. The terms 
used in the appropriate Notification by the Gov¬ 
ernment, namely. Notification No. 10097 D.C.S. 
dated 13-8-1948 are significant. The Governor 
purports to make the order, namely, the W. B. 
Cotton Cloth and Yarn Control Order, 1948 in 
exercise of the powers conferred by sub-s. (1) 
of S. 3 of the Essential Supplies Act read with 
certain sub-clause of sub-s. (2) of S. 3 and also 
with Notification No. 173/1/TA/46 issued by 
the Central Government on 28-12-1946 under 
sub-s. (4) of the Act. Then by virtue of the 
power conferred upon him by paragraphs 13 
and 14 of the former Notification, that is,^Noti¬ 
fication No. 10097 D.C.S. dated 13-8-1948, the 
Director of Textiles, West Bengal, who is a 
controller within the meaning of paragraph 3 
(e), W. B. Cotton Cloth and Yarn Control 
Order, 1948, has given certain directions oy 
Notifications B and ‘ C\ referred to before 
There is nothing in these Notifications 
beyond the scope of the legislative policy a. 
laid down in the relevant statute that is acv 
24 of 1946. They seek simply to carry out tna* 
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policy and on the ultimate analysis they derived 
their authority from the Central Statute. They 
are, therefore, quite valid and the petitioner, 
who, it is pertinent to point out, has been con¬ 
victed under S. 7 of the Central Statute cannot 
be permitted to challenge successfully the 
authority under which he has been convicted. 

(15) The matter may be looked at from a 
different standpoint specially in view of the 
challenge offered by Mr. Das Gupta to the vali¬ 
dity of what he has called sub-delegation or 

-^double delegation under S. 4, Essential Supplies 
^ Act. The general words describing the scope 
of Central Government’s powers to legislate by 
means of notified orders is so wide as to autho¬ 
rise what has been done. Reference may in 
this connection be made to Section 3(1), S. 3(3) 
and S. 5, S. 3(1) specifically provides that noti¬ 
fied orders may be passed by the Central Gov¬ 
ernment to provide for regulation or prohibition 
of production etc., in other words, for carrying 
out the purposes of the Act as contained in 
S. 3(2). Therefore, even if the direction given 
by the Central Government to the State Gov¬ 
ernment under S. 4, as contained in Notification 
No. 73/1-TA-46 dated 28-12-1946 be held to be 
an instance of sub-delegated legislation, it is not 
, invalid on the simple ground that such delega¬ 
tion is unlawful. In the present case sub-dele¬ 
gation, if any, was authorised by the Act itself, 
and as such it is not invalid. 

(16) .That such sub-delegation is permissible 

is clear from the case of — ‘Shannon v. Lower 

Mainland Dairy Products Board*, AIR 1939 PC 

36 (B) In that case, the validity of the relevant 

Act which permitted even sub-delegation of 

legislative power was questioned on the ground 

of delegation of legislative power to the Lieu- 

!{!” a "t Governor in Council and by the latter to 

rnfn* M /^ h « g - Boa ^ rds - In delivering the judg- 

that‘thi P y‘ Vy Council Lof d Atkins observed 

whinh D Ctl0 - n ™ a , s “ subv ersive of the rights 

noint h eH t n»t P K rOV ^ ncia i legislature enjoys." As 

Thi t&w t r by Das . J - In the case of — ‘In re: 
The Delhi Laws Act, 1912’ (A) the Privv 

de°leS on 0t hu'? ly , upheld . the validity of a single 
suffiL°ilf < bUt ? lso upheld the validity of a 
eDM A nn l P0 7 er '. £ee Page 1060 of the 

further a J. ncIuded a power of 

cil upheld th? * And . yet the p r>vy Coun- 

lation co^ilis wit C hS en HseU ^ 

leSS 2Z r t g«i *ftthe 

of delegation as have the power 

power delegated the content of the 

adopted by the learnd*^?' j The . reasonir -g 
Canadian case Jud ges in the last 

logical" appears to me to be perfectly 
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to make order under q , Central Government 

gation or sub-delegation «#’W? te 1 d to dele - 
such power or antbnrPf” «°* I^^ative power 
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vide for varying details and machinery to carry 
them out might become oppressive or absolu¬ 
tely fail. Again, as pointed out in an Australian 
case, namely, — ‘Baxter v. Ah Way*, (1909) 3 
CLR 626 (D), “The Federal Parliament has, 
within its ambit, full power to frame its laws 
in any fashion using any agent, any agency, any 
machinery that it thinks fit.’* 

(17) The fact that — ‘Shannan’s case’ (B> 
and — ‘Hodge’s case’ (C) were from Canada 
does not make any real difference so far as the 
applicability of the principle in the present 
Statute that is, Act 24 of 1946 of an Indian. 
Legislature is concerned. Reference may in this 
connection be made to the words of Das J. at 
page 1070 of the Report in — ‘Delhi Laws 
case’ (A) to the effect that “one cannot but 
concede the existence of the power of delega¬ 
tion in the legislative power itself of the Indian 
Legislature even though it was not a sovereign 
legislature like the British Parliament. 

(13) Testing the impugned provisions, 
namely, Ss. 3 and 4 of Act 24 of 1948, therefore, 
in the light of the principles formulated above, 
even assuming that they amount to delegation 
and sub-delegation it is clear that they cannot 
be invalidated on that account. 

(19) It remains now to notice an argument 
advanced by Mr. Das Gupta on the basis of 
certain observations made by Ray C. J. of the 
Orissa High Court in the case of — ‘Fakir 
Mahammad v. King’, AIR 1952 Orissa 87 (E) — 
a case which it may be noted was decided 
before — ‘In re Delhi Laws Act, 1912 case* (A). 
It has been argued by Mr. Das Gupta on the 
strength of that decision that the Notifications 
x.r anc L C issued by the Director of Textiles, 
West Bengal, an authority or officer subordi¬ 
nate to the State Government was not by 
name or by designation specified in the direc- 
tmn, that is, the notified order, that is Notifi¬ 
cation No. 73/1-TA/46 dated 28-12-1946, issued 
by the Central Government. It is argued inter 
alia that unless and until the Director who 
is obviously an officer subordinate to the State 
Government has been specifically directed by 
the Central Government, he cannot exercise 
any power of the kind that he has done in 
the present case that is. issue Notifications B 
and C. Even assuming that this argument re- 
?. u *? port ?J om the Orissa case referred to 
above it loses its point in consideration of the 

thp W a ho^ aV M^« en *- regard, r ng the aut hority for 
the ab oy e Notifications. In our view those 

nate ?n thi is 5, Ued by an ofR cer subordi- 
na.e to the State Government and he was 

purporting to exercise the powers which the 

confer un^hfm ,- C ° Uld a - nd did lawfully 
comer upon him in exercise of its own 
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Cloth and Yarn Control Order, 1948 brought 
into existence by that Notification, the Con¬ 
troller was authorised to give certain direc¬ 
tions to dealers. Similar powers are conferred 
upon the Controller by paragraph 14 of the 
W. 3. Cotton Cloth and Yam Control Order, 
1948. It is in exercise of the powers conferred 
upon him that the Controller has issued Noti- 
tications B and C the validity of which have 
been questioned before us by Mr. Das Gupta. 
In our view, the Controller was quite compe¬ 
tent deriving his authority direct from the 
Provincial Government to give such directions 
by issuing those Notifications. Neither para¬ 
graph 13 nor paragraph 14, W. B. Cotton 
•Cloth and Yarn Control Order, 1948. nor the 
Notifications issued in pursuance thereof can, 
in our view, be invalidated on the . ground 
alleged by Mr. Das Gupta. In exercise of the 
ancillary powers which had been conferred 
upon the Provincial Government, the Gover¬ 
nor, clothed the Director with power to give 
'Certain directions in accordance with Para¬ 
graphs 13 and 14. Thus the Governor, in our 
view, was competent to do and the Director 
again, in our view, was quite competent to 
issue Notifications B and C on the basis of 
the power that he derived from the Governor. 
This is one of the circumstances which dis¬ 
tinguish the present case from the Orissa case 
referred to before. 

, (20) We hold, therefore, that from whatever 

standpoint the impugned provisions, namely, 
Ss. 3 and 4, Essential Supplies Act and the 
impugned Notifications referred to above are 
considered they are quite valid and the convic¬ 
tion of the petitioner on basis of these Noti¬ 
fications cannot be successfully challenged. 

(21) In the result this Rule must be dis¬ 
charged and the order of conviction and sen¬ 
tence passed by the learned Presidency Magis¬ 
trate as also the order of forfeiture must stand. 

(22) LAHIRI J.: I agree. 

A/R.G.D. Rule discharged. 
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GUHA J. 

Hari Narayan Das and others, Petitioners 
v. The State. 

Cri. Revn. No. 1007 of 1951, D/- 22-2-1952. 

Criminal P. C. (1898), Ss. 253, 436 and 439 
— Further inquiry. 

Where the complainant persistently re¬ 
mains out of Court and does not offer 
himself for examination in spite of several 
opportunities given to him and the Magis¬ 
trate discharges the accused under S. 253, 
it would not be in the interests of justice 
to set aside the order of discharge and 
order a further inquiry at the instance of 
the complainant especially when the State 
has not thought it necessary to intervene 
in the proceedings. (Para 2) 

Anno: Cr.P.C., S. 253 N. 9; S. 436 N. 5. 30. 

Ajit Kumar Dutt, for Petitioners; B. M. 
■Sen, for the State. 

ORDER: The petitioners were summoned 
under S. 411, Penal Code, to take their trial. 
It appears that th* case dragged on for a very 
considerable period mainly owing to the com¬ 
plainant not offering himself for examination. 
Ultimately the trying Magistrate got exas- 


State ( Githa J. ) A. I. R, 

perated and decided to hear arguments regard¬ 
ing the framing of the'charge. By that time 
it may be mentioned 12 witnesses have been 
examined for the prosecution. Ultimately the 
trying Magistrate discharged the present peti¬ 
tioners under S. 253, Criminal P. C., holding 
that no case has been made out against them 
as the complainant had not been examined and 
it could not be said that the articles found 
with the present petitioners were properties 
which were stolen from the complainant. It 
was also held by the Magistrate that there was 
nothing to show that these articles were en- J 
trusted with the present petitioners by the 
complainant. Thereupon there was a petition 
before the Additional District Magistrate at 
the instance of the complainant for setting 
aside the order of discharge. It may be men¬ 
tioned incidentally that in the proceedings 
before the Additional District Magistrate the 
State did not appear. The learned Additional 
District Magistrate came to the conclusion that 
an opportunity should be given to the com¬ 
plainant for his appearance and that it was 
essential in the interests of justice that the 
complainant should he examined. Accordingly 
he set aside the order of discharge and 
directed the trying Court to hold further 
enquiry into the case. 

It has been contended before me on behalf 
of the petitioners that by his own conduct in 
keeping away from the Court continuously and 
persistently the complainant is mainly to 
blame and that he deserves no indulgence in 
the circumstances of the present case. I have 
been taken through the various orders passed 
by the trial Court in this case and I can only 
say that there was ample ground for the trying 
Court to take a strong step at the last moment „ 
and for his declining to show any further 
indulgence to the prosecution. The prosecu¬ 
tion had no business whatsoever to waste 
public time and money ostensibly in the 
interests of justice by keeping back the com¬ 
plainant on so many occasions. It is strange that 
as soon as the trying Court passed an order 
of discharge the complainant thought it proper 
to come into the open and move the District 
Magistrate for interfering with the order of 
discharge. It is also noticeable that at that 
stage the State did not even consider it neces¬ 
sary in the interests of justice to intervene in 
the proceedings. 

(2) On the facts of the present rase and in 
view of what is palpable from the various 
orders passed by the trying Court I have no 
manner of doubt in my mind in holding that 
the complainant does not deserve any sym¬ 
pathy whatsoever, nor am I impressed by the 
argument that the interests of justice do really 
reouire that the order of discharge by the 
trial Magistrate should be interfered with. 

(3) In this view of the matter the order 

of the learned Additional District Magistrate > 
setting aside the order of discharge and direct¬ 
ing further enquiry cannot be upheld. 

(4) The Rule is made absolute accordingly. 

The order of the Additional District Magis¬ 
trate is set aside and that of the trial Court 
restored. 

B/K S. Rule made absolute. 
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AJ.R 1953 CAL. 497 (Vol. 40, C.N. 186) 
DAS GUPTA AND GUHA RAY JJ. 
Dwijendra Nath Singh and another, Dcfen- 
dants-Petitioners v. Govinda Chandra and 
another, Plaintiffs-Opposite Party. 

Civil Rule No. 1264 of 1952, D/- 5-8-1952. 
Partnership Act (1932), S. 69 — Scope of: 41 
Cal WN 534, Overruled. 

Suit brought by two persons described 
as owners of the firm — Firm not regis¬ 
tered on the date of the institution of suit 
A — Firm however registered on a later date 
before the suit came to be heard — Suit 
held did not become maintainable by the 
subsequent registration. Case law relerred. 

(Para 13) 

Anno: Partnership Act, S. 69 N. 1. 

Ranjit Ghose, Manan kumar Ghcse and 
Nanigopal De, for Petitioners; Panchanan 
Samaddar, for Opposite Party. 

CASES CITED: 

(A) (’37) 41 Cal WN 534 

(B) (’51) A.F.A.D. No. 405 of 1948, D/- 
28-6-1951 (Cal) 

(C) (*35) AIR 1935 Lah 893: 17 Lah 275 

(D) (’36) AIR 1936 Ail 3: 58 All 495 

(E) (’39) AIR 1939 Pat 239: 18 Pat 114 

(F) (’51) AIR 1951 Bom 6: ILR (1951) Bom 101 
<G) (’37) AIR 1937 Mad 767 

(H) (’42) AIR 1942 Mad 252: ILR (1942) 

Mad 355 

(I) (*36) AIR 1936 Mad 991: 71 Mad LJ 663 
DAS GUPTA J.: The only question in this 

case is whether a suit which was not maintain¬ 
able under the provisions of S. 69 of the Part¬ 
nership Act at the time it was instituted be¬ 
cause the firm was not registered, became 
maintainable at a later date when the firm was 
registered during the pendency of the suit. 

(2) The suit was brought by two persons 
who are described as the owners of the firm 
Samanta Naskar and Co. On 8-6-1951, when 
the suit was instituted this firm had not been 
registered. It however was registered before 
the suit came to be heard. The learned Munsif 
relying on a decision of this Court in — 
Radha Charan Saha v. Matilal Saha’, 41 Cal 
WN 534 (A), held that the suit was maintain¬ 
able in spite of the fact that the firm was not 
registered on the date of institution of the 
suit and passed a decree in part in favour of 
the plaintiffs. 

(3) It is contended before us that the deci¬ 
sion in — ‘41 Cal WN 534 (A)’, was not 
correct. 

(4) The first and second sub-sections of S 
69 of the Partnership Act are in these words: 

(1) No suit to enforce a right arising from a 
contract or conferred by this Act shall be 
instituted in any Court by or on behalf of 
any person suing as a partner in a firm 
against the firm or any person alleged 
to be or to have been a partner 
in the firm unless the .firm is regis¬ 
tered and the person suing is or has 
been shown in the Register of Firms as a 
partner in the firm. 

(2) No suit to enforce a right arising from 
a contract shall be instituted in any Court 

nL 0r on , beha J f a flriT > against any third 
unlG , ss _. the flrm has been shown in the 
Register of Firms as partners in the firm.” 

(5) In — ' 4 i Cal WN 534 (A)’, the Court 

l co ns ^ er the provisions of S. 69 (2) of 
the Partnership Act. What happened there was 
1953 (Jal/63 & 64 


that the plaintiffs’ firm was registered on 
20-6-1934, the suit having been instituted on 
25-5-1934. D. N. Witter J. said that there was 
no reason why he should not hold that the 
suit was properly instituted at any rale on 
20-6-1934 when the firm was registered. He 
observed: 

“The plaint in this suit was allowed to remain 
on the file and it did remain on the file 
till the date of registration. In such cir¬ 
cumstances, the suit may be treated as 
though the plaint had been received and the 
suit instituted on the day following the day 
of registration.” 

He observed further: 

“The defendant waited till the last stage of 
the second hearing and took the objection 
after the close of the plaintiff’s case at the 
time of the argument. This objection has 
not been taken in the written statement 
which was filed in May 1934. There was 
nothing to prevent the plaintiffs from getting 
the firm registered immediately after the 
plea in bar had been taken in the written 
defence. But no such plea was taken.” 

( 6 ) On a consideration of these circum¬ 
stances, his Lordship came to the conclusion 
that it would be consonant with justice to 
hold that the suit was instituted after the 
registration and so did not offend against the 
provisions of S. 69 (2) of the Partnership Act. 


(7) A contrary view has been taken by 
Roxburgh J. in an unreported decision in — 
‘Abdul Hayet Mondal v. Siddheswar Kumar', 
A.F.A.D. No. 405 of 1948, D/- 28-6-1951 (Cal) 
(B). After considering the decision in — 
‘Radha Charan Saha’s case (A)', Roxburgh J 
considered the views taken by several othei 
High Courts on this ques'ion and finally camo 
to the conclusion that there was abundant 
weight of judicial opinion that S. 69 (2) of 
the Partnership Act was also to be interpreted 
n the same strict sense as the Privy Council 
had laid down for S. 80, C. P. C. and that the 
suit being bad at its inception was not made 
good by a subsequent registration of the firm. 
In that view his Lordship confirmed the order 
passed by the appellate Court dismissing the 
suit by the plaintiff firm when the same was 
registered sometime after the date of institu¬ 
tion of the suit. 

(?) ^Jiese a PPear to be the only cases in 
which this question has been considered by our 
Court. The question however arose for deci- 

hp°h J" nl e t Veral c f s Z s before the Lahore, Alla- 
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(9) In — Danmal Parshotamdas v. Babu- 
ram Chhotelal’, AIR 1936 Ail 3 (D), the main 
question was whether the right to enforce a 
suit prior to the coming of the Partnership 
Act saved it from the operation of S. 69. 
Bennet J. held it did not but he held also 
that though it appeared that the firm was regis¬ 
tered on 27-6-1934 and the certificate of regis¬ 
tration was filed in Court on 27-7-1934, two 
days before the case was heard the suit was 
rightly dismissed and that the suit could not 
have been deemed to have been instituted 
after registration of the firm. His Lordship 
pointed out that the terms of S. 69 were im¬ 
perative and where a plaint is filed in breach 
of the provisions of that section the case is 
more parallel to the provisions for rejection of 
a plaint under O. 7, R. 11 on the ground that 
the suit appears from the statement of the 
plaint to be barred by any law, than to the 
provisions of S. 17 of the Small Cause Courts 
Act to which parallel was sought to be drawn 
by the learned counsel. 

(10) In — ‘Firm Laduram Sagarmal v. 
Jamuna Prasad*, AIR 1939 Pat 239 (E), the 
question arose in exactly the same form as 
before us. After an exhaustive review of the 
case law Harries C. J. held that the trend of 
authority was in favour of the contention that 
a suit which was not maintainable by reason 
of non-compliance with S. 69 of the Partnership 
Act cannot become maintainable at a later 
stage by reason of registration and held that 
subsequent registration cannot cure the initial 
defect. His Lordship observed: 

“In my view, subsequent registration cannot 
cure the initial defect. A plaint filed by an 
unregistered firm is in effect no plaint at 
all, because S. 69 makes claims arising out of 
a contract unenforceable if the firm is unregis¬ 
tered at the date of the institution of the suit. 
An unregistered firm has no right to sue, and, 
therefore, a plaint filed by it has no legal 
efTect. If at the time the plaint is filed the 
claim is bound to fail, I cannot see how 
subsequent registration can improve the 
position. The single Judge of the Calcutta 
High Court held that there was no reason 
why the Court should not treat the plaint 
as filed on the date of registration. That 
is possibly a very fair view to take; but I 
know of no provision of law which permits 
a Court to treat the plaint as filed on a date 
subsequent to the date upon which it was 
actually filed. In neither of the cases 
cited on behalf of the appellant is ary 
authority cited which would enable a Court 
to treat a suit as being instituted months 
later than the date upon which it was in 
fact instituted. In my view, the crucial 
date is the date of the institution of the 
suit. If on that date the suit was bound to 
fail nothing that happens subsequently can 
give the plaintiff a right to sue. The case 
is very similar to a case where a plaintiff 
brings a suit prematurely. If it is held that 
he had no cause of action at the date of the 
institution of the suit, then it does not avail 
him in the slightest to show that his cause 
of action did come into existence a few days 
after the filing of the suit. If the plaintiff 
had no cause of action when the suit was 
filed, then such a suit is bound to fail, 
though a cause of action might come into 
existence within a very short time after the 
institution of the suit. For the same reason, 

I cannot understand how an unregistered 
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::rm can file a suit and the defect be cured 
by subsequent registration. It appears to 
me that if the suit as filed is not main¬ 
tainable, then it must be dismissed. 

\ arma J. in a separate judgment came to the 
same conclusion. 

(11) The same view was taken by the 
Eombay High Court in — *Prithvisingh v 
Hasar. A1U, AIR 1951 Bom 6 (F). There after 
an exhaustive discussion of different cases on 
die point their Lordships came to the con¬ 
clusion: 

"the plain terms of S. 69 (2), Partnership 
Act. bar the institution of a suit to enforce 
a right arising out of a contract unless the 
:irm is registered and the persons suing are 
or have been shown in the register of firms 
as partners in the firm and a subsequent re¬ 
gistration of the partnership firm cannot and 
does not cure the initial defect in the insti¬ 
tution of the suit.” 

In the Madras High Court, Horwill J. in — 
'} araaarajulu v. Rajmanika’, AIR 1937 Mad 
-6/ (G), took the same view as Mitter J. in — 
Radha Charan Saha’s case (A)'. In other 
cases, however, the Madras High Court has 
taken the view that subsequent registration 
did not make the suit already filed maintain¬ 
able (— ‘Ponnuchami v. Muthusami', AIR 
1942 Mad 252 (H); — ‘Subramania Mudaliar v. 
East Asiatic Co. Ltd.’, AIR 1936 Mad 991 (I) ). 

(12) I am in respectful agreement with the 
view taken in this matter by Roxburgh J. 
and by the Allahabad, Patna, Bombay and 
Lahore High Courts as mentioned above. 

(13) When the Legislature forbids the 
doing of an act it is not proper for a Court to 
allow the doing of that act by subterfuge. Sub¬ 
sections (1) and (2) of S. 69 forbid the insti¬ 
tution of a suit by or on behalf of an un¬ 
registered firm. With the policy underlying 
that legislation we are not concerned but we 
are bound to give efTect to the fiat of the 
Legislature. The only way we can do it is by 
dismissing the suit. Not to dismiss such a 
suit by reason of the fact of later registration 
is really to relieve the party who has not 
carried out the requirements of the law by 
means of a subterfuge. 

(14) It might seem hard and at first sight 
pointless to drive a party to bring a fresh 
suit but if the law requires that, I do not see 
that we should be justified in helping him to 
avoid that position by interpreting the law to 
mean something which it does not say. If 
later registration would have been sufficient 
compliance with the law, it was for the Legis¬ 
lature to say that the Legislature did not say 
that but said on the contrary that no suit shall 
be instituted by or on behalf of a firm in 
certain matters unless the firm has been regis¬ 
tered. It is the duty of the Courts to carry 
out the law as it is and to resist the temptation 
of interpreting it to meet the hardship sup¬ 
posed or real of a particular case. 

(15) I have therefore come to the conclu¬ 
sion that the suit as filed was not maintainable. 

(16) I would therefore set aside the order 
passed by the learned Munsif and order that the 
suit be dismissed. The petitioners will get their 
costs in both the Courts. 

(17) GUHA RAY J.: I agree. 

A/H.G.P. Order accordingly. 
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The Official Trustee of West Ber.gal, Peti¬ 
tioner v. Monmothor.ath Sadhukhan, Respon¬ 
dent. 

Civil Suit No. 496 of 1946. D/- 5-6-1952. 

Civil P. C. (1908), O. 21, Rr. 35 and 97 — 
Decree-holder taking out writ for possession — 
Obstruction — Fresh writ — Fresh obstruction 
— Second obstruction does not relate back to 
■♦the original obstruction, even if it is by same 
person in same character — Time under Ait. 
167 begins to run from second obstruction — 
(Limitation Act (1908), Art. 167). 1 Ind Cis 
785 (Cal.), Rel. on; A.I.R. 1933 Bom. 457, Held 
obiter and dissented from. Case law Ref. 

(Paras 15. 16) 

Anno: Lim. Act, Art. 167 N. 2; Civil P. C., 
0. 21, R. 97 N. 3. 4. 

B. C. Dutt, for Petitioner; P. N. De, for 
Respondent. 
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JUDGMENT : In this application the Official 
•-Trustee of West Bengal asks for an enquiry 
and investigation regarding resistance and ob¬ 
struction offered by ( 1 ) Abdul Sukkur Moham- 
™ ad ° s ™n Khan, (2) Akhtar Hossain Khan 

when the applicant wanted 
the Sheriff to execute his decree for posses- 
sion of premises No. 17, 17/1 and 17/1/1 
Kashi Nath Mallick Lane, Calcutta. The ap- 
plication is made under O. 21 , R. 97 c P C 

X^ POndents ha X e appeared and used their 
affidavits m opposition to this application. 

it Sn B K e f°^i iscUSsi . ng \ h f P° ints °* opposition, 

Siffi 10 state briefly ,he 

(3) This suit was instituted by the Official 

ttm S rwmvprv I 5 'r 3 * 1946 against the defendant for 
I??, ot possession of th e said premises 

which had been let out to the defendant whose 
tenancy was later determined by notice to 
quit. The defendant contested that suit But 
after some proceedings a decree for ejectment 
was made on 18-12-1946 in favour Si 
Uff Offlda! Trustee. By 
dant was ordered and directed to deliver 
.ffmet possession of the said premises to thl 

^tee. An appeal wS preferred by 

a^Deal ?h n L a f nd H dUring the Pendency of tS 
The defendant also gave an undPi?ft2« €SS10 ?* 

of App f al 

the Officii Tr51?ie wo1ld ag noThave m ’to°adSpt 

& 2SS&5 s 


ed to vacate the premises and give delivery 
of possession to the Official Trustee. It is 
alleged in the petition that the defendant 
avoided proceedings in contempt for breach ot 
his undertaking by residing outside the juris¬ 
diction of this Court. The Ortieial Trustee 
thereafter started execution proceedings early 
in July, 1949 v/hen the defendant made an¬ 
other application making the case that he 
was not liable to bo ejected because he was 
a ticca tenant under the Calcutta Ticca Tenancy 
Act. Thereafter an issue was directed to bo 
tried as to whether the defendant was a ticca 
tenant or not. That proceeding also went 
against the defendant, and by an order ot 
Banerjee J. dated 2-2-1950 the defendant’s ap¬ 
plication to be declared a ticca tenant was 
dismissed with costs. 

(4) Then started the stage of execution and/ 
the difficulties still persist although more than 
6 years have elapsed since the filing of the 
suit. The Official Trustee obtained an order 
directing the Sheriff to put him into posses¬ 
sion. When the Sheriff went to give delivery 
of possession, he was resisted by some indivi¬ 
duals and he reported on 5-7-1950 about such 
resistance. The Sheriff’s report of 5-7-1950 
which is annexed to the petition of the Offi¬ 
cial Trustee filed in this Court on 7-9-1950 
discloses the following facts as will appear 
from the relevant extract which I am quot¬ 
ing from the report : 

“The defendant was not present but his re¬ 
presentatives were there. Besides the de¬ 
fendant there were other sub-tenants coming 
through him, viz., ( 1 ) Sri Ramdeo Burman 
carrying on business with empty oil drums, 
(2) A. S. M. Akhtar Khan alias Akhtar H. 
Khan carrying on business in wooden goods 
such as planks, boxes etc., (3) Sri Jaisukhlal 
carrymg on business as photographers, 
(4) Sheik Rajia carrying on business as 
musical suppliers, and (5) Sheik Aggar carry¬ 
ing on business in lorries. The above fiv& 
sub-tenants stated that they pay rents to 
the defendant and some of them produced 
rent receipts and they stated that thev 
were not bound by this order and they 
were not made parties to the suit and they 
t0 “Wke over possession to the 

£d in th? ^ , Shenf L ? nd ’ therefore, resis¬ 
ted the Sheriff from doing so.” 

Upon this the Official Trustee made a similar 
application as the present one for investiga- 
tion into the resistance and obstruction coln- 

195o ne Thil by tbe Sheriff in his report of 5-7- 
TrusteJ mPt Pr ^fh US K apph ? ation of the Official 
limititfo^ r ad fate on the ground of 

* b 0 v- .? inha \ J - on 13-12-1950 dismissed 
the application with costs on the ground that 

Art a f 6 P ,C o a f tl 0 i^ W T a ? b f r f. ed by 'imitation under 
16 L? b f* 1 ® Limitation Act because resi 5 - 

row- be g . offered on 5-7-1950 and the au- 
plicahon not having been made before 6 - 9 - 195 ^ 

fig? Was more ^ 30 days from *^3 

TmstZ h m a d 0 p n an ab °,V t 1. 7 -5*1951 the Offiah* 

«*« - Vtt SB3VB St 
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cial Trustee, but he was again obstructed. 
The report of the Sheriff dated 10-8-1951 ap¬ 
pearing as Annexure ‘A* to the petition of 
the Official Trustee in this application states : 

“On my arriving at the site I met one Jonab 
Abdul Sukkur Mohammad Osman Khan be¬ 
ing a tenant of Jonab Akhtar Hossain Khan 
— pays rent up to March 1951 at Rs. 180/- 
per month — also one Jonab Abdul Jalil, 
tenant of Sri R. D. Burman, pays rent up 
to June 1951 at Rs. 100/- per month. The 
abovomentioned occupants resist the Sheriff 
or any one else from taking possession as 
they are not bound by the order which is 
not against them.” 


(6) Upon this resistance the Official Trustee 
has again made the present application for en¬ 
quiry & investigation into the resistance or obs¬ 
truction offered. This application this time has 
been made within time in the sense that the re¬ 
sistance was offered on 10-8-1951 & the appli¬ 
cation was made on 4-9-1951. Notice to the 
three respondents mentioned in the Sheriff's 
report requiring them under O. 21, R. 97 to 
appear in person before the Judge in chambers 
to answer the complaint was issued under date 
4-9-1951. 


(7) In pursuance of that notice the respon¬ 
dents have appeared. Two affidavits have been 
filed — one by Abdul Sukkur describing him¬ 
self to be a partner of the firm of Abdul 
Sukkur Mohammad Oman, and the other by 
Abdul Jalil. The points made in their affi¬ 
davits in opposition may be briefly summarised. 

The first contention raised is that this ap¬ 
plication is also barred by limitation. This 
contention is based on the allegation of fact 
that (1) Abdul Sukkur and Mohammad Osman, 
the two partners of the firm of Abdul Sukkur 
Mohammad Osman, resisted possession on 
5-7-1950 when the Sheriff’s officer went to exe¬ 
cute the decree and such resistance that has 
now been made on 10-8-1951 is by them in the 
same character as before, and (2) Abdul Jala 
also resisted possession in the same character 
on the previous occasion on 5-7-1950. It is 
the case of Abdul Sukkur and Mohammad 
Osman & Abdul Jalil that they are not claiming 
title through the defendant at all but tnroug.i 
one Gunendra Nath Sadhukhan who is said o 
be their landlord’s landlord The ^mediate 
landlord of Abdul Sukkur Mohammad Osman 
is said to be Aktar Khan and the 
landlord of Abdul Jalil is said to be Ram- 
deo Burman. Rent receipts granted by Aktar 
and Ramdco as well as by Gunendra Nath 
Sadhukhan appear in the annexure to' those 
affidavits in opposition. Bath J’ese respon¬ 
dents make a further point in their affidavits 
that this application was dismissed for default 
on 13-3-1952 by Sarkar, J. but was subsequently 
restored by him. According to the point taken 
in their affidavits it is said that such resto¬ 
ration was without jurisdiction and, therefore, 
£ application should be treated . as haying 
been dismissed. The fact, however .s this: that 
this application was adjourned by the ‘earned 
Master till 29-4-1952 and notwithstanding such 
adjournment the matter was mentioned ex 
parte’ on behalf of these resisters before 
Sarkar J. who was not informed of such ad¬ 
journment and, therefore Sarkar J- was in¬ 
duced to make the order for dismissal. When 
the matter was brought to his notice, Sarkar 
J. was pleased to restore the application and 


set aside the ‘ex parte’ order of dismissal for 
default. As no appeal was preferred from 
the order of restoration of Sarkar J. I hold 
that the respondents are concluded on this 
point and they cannot contend that such resto¬ 
ration was without jurisdiction and void and, 
therefore, not binding on them. I will, there¬ 
fore. proceed on the basis that such restoration 
by Sarkar J. was good, valid, and binding on 
tiie respondents 

(8) Mr. P. N. De who appeared for the res¬ 
pondents marshalled his attack upon this appli--i 
cation mainly, if not wholly, on the ground of 
limitation. His argument is that this obstruc¬ 
tion or resistance on 10-8-1951 is a continuation 
of the old resistance or obstruction on 5-7-1950. 
The present application should be regarded as 
barred by limitation under Art. 107 of the Limi¬ 
tation Act as it is made on 4-9-1951 and the 
limitation should be regarded as running from 
5-7-1950, being the dat*. of old obstruction. 

He relied on the observations in the recent 
Full Bench decision of the Bombay High Court 
in — ‘Mukunda Bapu v. Tanu Saku* reported 
in AIR 1933 Bom 457 (FB) (A). Beaumont, 

C. J. who delivered the leading judgment in 
that case observes at page 459: 

“I think that if in fact the obstruction is by 
the same person and in the same character, 
the mere fact that the decree-holder is apply¬ 
ing under a fresh wan ant of possession would 
not make the obstruction a fresh obstruction.” 


(9) Murphy J. agreed with those observations 
of the learned Chief Justice but did not deliver 
a senarate judgment. Broomfield J. another 
member of the Bombay Full Bench in that case, 
delivered a short judgment stating at page 460 
of that report: 

“I agree with the learned Chief Justice in 
holding that the question must depend on 
whether the obstruction now offered is on ob¬ 
struction by a different person or an obstruc¬ 
tion by the same person in different circum¬ 
stances, that is, a fresh obstruction or whether 
it is merely a continuance of the same ob¬ 
struction.” 


(10) The Bombay Full Bench in that case 
[Assented from the view taken in — ‘Kesri 
Narain v. Abdul Hassan’, 26 All 365 (B); — 
Shoteenath Mukherjee v. Obhoy Nund Roy', 
5 Cal 331 (C), and another Bombay decision in 
— ‘Vinavak Rav v. Devrao’, 11 Bom 473 (D). 
rne Bombay Full Bench agreed with the view 
taken by the Patna Full Bench in — ‘Raghu 
Randan Prosad v. Ram Charan’, AIR 1919 Pat 
425 (2) (FB) (E) and by the Madras decision 
in — ‘Muttia v. Appasami\ 13 Mad 504 (F). 

(11) The main feature of the Bombay Full 
Bench decision is that all these observations 
on the point were unnecessary and are ‘obiter 
dicta*. There the applicant was asking only for 
a fresh warrant for possession under O. 21, 
R. 35. The Full Bench of the Bombay High 
Court held that he was so entitled. Thai 
would have disposed the appeal because they 
were not dealing on that application with tne 
rights which might be contended for unae 
that fresh warrant after it had been issuea. 
This will be clear from the statements in tne 
judgment of B-aumont, C. J. at page 458 ot tne 
report whore the learned Chief Justice says: 

“All that the applicant is asking at the momen 
is that a fresh warrant for possession may 
issue under Rule 35 and to that I think 
is entitled. That really disposes of to* 
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often as may be necessary; provided such 
application is not out of time or for some 
other special reason bad in law, it is usually 
granted. In this particular case, the Court 
issued a second, if not a third, writ in favour 
of the decree-holder. It cannot be said that 
it had no jurisdiction to do so and if the 
decree-holder was given this fresh writ, there 
seems to be no good reason for depriving 
him of the remedy which the law allows in 
the case of resistance to that writ. There is 
nothing in the Code which confines the decree- 
holder to one writ under S. 318 (O. 21, R. 95), 
while the words of S. 328 (O. 21, R. 97) “such 
resistance or obstruction” clearly indicate 
that the month is to run from the time of 
the particular resistance or obstruction in 
respect of which tlie decree-holder is com¬ 
plaining.” 

(15) These observations in this judgment 
appear to me to be clear authority for the 
proposition that the decree-holder has the right 
to take out fresh writ for possession and every 
resistance or obstruction to such writ gives a 
fresh period of limitation from the time of 
that particular resistance or obstruction. The 
reasons given in the Calcutta decision in — 
‘Baranagore Jute Factory Co. Ltd. v. Raj Kumar 
Roy (G)\ appear to me to be sound and are 
a complete answer against the view of the 
Bombay Full Bench. With great respect to the 
learned Judges responsible for the Bombay Full 
Bench decision, I am unable to accept that view 
and I find it does not notice the difference be- 
ween a purchaser and a decree-holder in the 
matter of execution as discussed in this Cal¬ 
cutta decision. Then again to say a$ the 
Bombay Full Bench decision does, that there 
may be any number of writs for possession 
under O. 21, R. 35 and then to say that the 
remedy on these writs may be barred by limi¬ 
tation because subsequent resistance to such 
writs may be by the same person or in the 
same character as previous writs, is to me an 
illogical and inconsistent conclusion and such a 
conclusion unnecessarily cuts down the langu¬ 
age of Art. 167 of the Limitation Act, by im¬ 
pliedly introducing such notions as "continuous" 
resistance or resistance “by same person or in 
the same character”, and unjustifiably reduces 
the reliefs available on writs for possession 
applied for and obtained under O. 21, R. 35. I 
am therefore unable to follow and adopt the 
Bombay Full Bench view. 

(16) The language of Art. 167 of the Limi¬ 
tation Act or of O. 21, R. 97 of the Code does 
not promote the view that in case the obstruc¬ 
tion or resistance is by the same person or in 
the same character, then every .time he makes 
such resistance to every writ of possession it 
is to be regarded as the original obstruction 
ri’JH eref0Te ' barred by limitation. Continuity of 
ih* ? r res . lsta . nce by the same person or in 

contev? ThZ aCt l T 1S a mi f l2adin 8 in this 

'm,2 e scheme under the Code on this 
point must be understood clearly. That 
scheme as I understand it is this. A writ for 

R ^Wh° f p ? sses fi° n is issued under O. 21 , 

execution the ^ vrit is in thc Process of 

S,Sta r £ offered : t^n a com- 
Fht ur ^ r O. 21, R. 97 and finally 

ls d » sp os e d of either under ILM 
• der Rl i le 99- From Order 21 , Rule 3$ 
21* Rule 98 or Rule 99 


appeal, because we are not dealing today 
with the rights which may accrue under that 
fresh warrant. But as the whole question has 
been argued and as the rights accruing 
under the warrant will arise for a decision at 
a later stage of these proceedings, it is I 
think desirable that we should indicate our 
opinion upon the point.” 

(12) The result is that all these observations 
of the Bombay Full Bench are obiter dicta 
dealing with a hypothetical problem which did 

+ not call for determination. 

(13) It is also unfortunate that this Bombay 
Full Bench failed to notice another ruling 
decision of the Court of Appeal of the Calcutta 
High Court in — ‘Baranagore Jute Factory Co. 
Ltd. v. Raj Kumar Roy’, reported in 13 Cal WN 
724 (G). There it is clearly laid down that 
a decree-holder who has resisted in the execu¬ 
tion of a decree for ejectment may apply for 
possession again and again and, if again re¬ 
sisted, may complain against the second resist¬ 
ance. In that case which was ably argued at 
the Bar, by Dr. Rash Behary Ghosh, the emi¬ 
nent Jurist of India, appearing with Mr. Man- 
matha Nath Mukherjee, later to become the 
Acting Chief Justice of this Court, for the 
appellants and by Sir S. P. Sinha (later Lord 
Sinha) the Advocate General, for the respon¬ 
dent. The Bench was composed by Chi tty J., 
an eminent Judge with Targe experience, and 
Vincent, J. At page 727 of that report the Court 
states: 

“Turning to the merits, the sole point for our 
determination is whether the present applica¬ 
tion under S. 328 (O. 21, R. 97) is barred by 
limitation. Must the time be reckoned from 
the first resistance to a writ or from the par- 

- ticular resistance of which the decree-holder 
complains? There is express authority for 
the proposition that the particular resistance 
must be regarded as the turning point, see 
— Rama Sekara v. Dharamaraya*, 5 Mad 

o (H) and ~ ‘Narajndas v. Hazarilal', 18 
All 233 (I), and so far as we have been able 
tof discover there is no case in which a 
directly contrary decision was arrived at. 
There are no doubt cases which decide that 
a Purchaser who has applied for possession 

S "; 9 lvl1 ?• c - (°- 21 > R - 95) and 
been resisted, but who has not made a fur- 

ther application under S. 335 (O. 2l R. 97 , 
R. 99 and R. 103) cannot be allowed to apply 
again for a fresh writ under S. 318 (O. 21 , 

•u T , e cases ar(, » however, distin¬ 
guishable from the present one. Not only is 
a purchaser on a different footing from a 
d ^ re ®- holder > n matters of execution but the 
procedure under S. 335 differs very mate- 
rially from that under S. 331 (O. 21 , R. 99 ) 
It might be said that the Court ought not 
to issue a second wit under S. 318 to a pur- 
chaser who has not availed himself to the full 
of the special procedure in execution allowed 
fWiT t Q hough . m — ‘11 Bom 473 (D)\ Sir 

gr& a W.Kri!& Ta SSSSES 

a di!S c ° mplata ‘ 1 »' ™ »y 

Later on on the next page, at na^e 79 ft 
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one process disposing of and dealing with t 
Particular resist,,™ 5 The ? yc te Sly {^li 
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?£ ain by another writ for delivery of posses- 
aion under O. 21, R. 35, as the decree-holder 
apply for as many writs thereunder as 
necessary until t e gets satisfaction of 
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^ree. Tne same process may be repeated in 
the case cf repeated obstruction or resistance 
to the second writ under O. 21 R. 35. When 
me law allows subsequent writs under O. 21 
ft, ^ satisfaction of the decree, the 

Umrt should not in my view cripple such 
^ght by saying that it might be defeated if re¬ 
sistance to subsequent writs may be related 
• back to previous resistance by reason either of 
(continuity or being by the same person or in 
the same character. 

A,^ S „c I ; ^ P ?., reCiate J th . is 1 . Art - 167 of Limitation 
Act ^us.ng the words ‘the resistance or obstruc- 

11 a PPears to me that each resistance 
gives an independent terminus a quo for an 
appheation under O. 21 R. 97. The language of 

u'r* .V of the Code by using the words 
iiicn resistance cr obstruction” reinforces that 
conclusion. If any number of writs of pos- 

' an iS , SU ® un ? er . °- 21 > R 35 of the 
U)de the conclusion is irresistible in mv view 

that every resistance or obstruction to such 

writ , * v * bring it within the meaning of the 

D SU n C - n resista nce or obstruction” used in 

u. 21 R. 9, and it being remembered that com- 
picint under O. 21, R. 97 is permissive and 
enabling and not obligatory. Therefore the 
IdtKTee-holder should be entitled to avail as fresh 
starting point for limitation every time the 

resister obstructs the Sheriff's writ for posses¬ 
sion. Article 167 of the Limitation Act does 
do more than this, that each obstruction or 
resistance to be availed of as a ground of com- 
under O. 21, R. 97 must not be allowed 
to be stale for more than 30 days from its date, 
if it is, then that particular obstruction or re¬ 
sistance can no longer be used but the decree- 
aoldej must take out another writ under O. 21, 

5; J" ai ? d . lf . jn th . ere I s again ar - Obstruction, 
apply within 30 days from its date under O. 21, 
K. 97. 

(17) One more word on the Bombay Full 
Bench decision. It noticed the old Madras deci- 

f ] ? n w ^ * did not notice the 

laier Madras decision in — ‘Mevappa Chetty 

v. Meyappan Servai 9 , AIR 1921 Mad 559 (J). 
Toere Jt was argued that an application for re¬ 
moval of a second obstruction more than 30 
days after acquiescence in a previous obstruc¬ 
ts* was barred by Art. 167 of the Limitation 
Act. Tnat argument was overruled. At p. 561 
of that report Oldfield J. says: 

“it is material that the Code nowhere sup- 
port3 it explicitly and that O. 21, R. 97 is 
worded as merely permissive and as affording 
a summary procedure, which the obstructed 
person has an option to use or forgo.” 

Rarnesam, J., the other member of the Bench 
ia that decision observes at p. 562: 

“The only other question in this case is the 
question of limitation. As to this I have 
nothing to add to the reasons in mv Learned 
brother’s judgment. It follows that we do not 
agree with the remark in — *5 Mad 113 (H). 
that the Court ought not to issue a second 
warrant for delivery of possession.” 

Reference may also be made to a recent 
Madras decision in — ‘Narayanswami v 
Verappa’, AIR 1949 Mad 753 (K). ’ 

(18) In the case of — ‘Ganapati Singh v. 
Ram Gopal\ reported in AIR 1941 Nag 322 (L), 
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PoUock J. comes to the conclusion that R 97 
merely gives the auction-purchaser the rieht tn 

to m h?m n if Srf™* V he ^istanceXred 

in & Hu do f s so ’ he must d ° so within 
Art d Ifi 7 th r e time of such resistance under 
n,H CT 2 6 Z th w Limitation Act. But the learned 

not g f e ot° ds tha t- lf he fail ? t0 do so, that does 
n Q . f e r av Y?y hls "gbt to apply again under 
ho 9 m f ♦ deb r ery of the property in which case 
ap P y , Wlthm 3 years from the date 
when the sale becomes absolute under Art. 181 

,ho e I earned . Judge , relie £ on and approved of 
the decision in — ‘13 Cal WN 724 (G)’. 

(19) For these reasons, I hold that an appli¬ 
cation under O. 21, R. 97, Civil P. C . is not 
barred under Art. 167 of the Limitation Act if 
made within 30 days from the particular ob¬ 
struction or resistance complained of in such 
application, and the fact that there was a pre¬ 
vious objection or resistance to a previous writ 
for possession by the same person or in the 
same capacity is immaterial. 

( 20 ) I am, therefore, of the opinion that this 
apphcation is not barred by limitation. 

(21) The main argument on the question of 
limitation on behalf of the respondents has 
been on the basis of the Bombay and Allahabad 
decisions that their present obstruction is in the 
same character and same capacity as on the 
previous occasion on 5-7-1950. Even if the 
Bombay and the Allahabad decisions above re¬ 
ferred to are regarded as good law, then this 
point of limitation can be applied only on that 
basis of fact. Now, what are the facts in this 
case? In the Sheriff’s report on the occasion of 
the first obstruction on 5-7-1950. five persons 
were named but they did not include the pre¬ 
sent respondents to this application. The pre¬ 
sent respondents to this application, as will 
appear from the present report of the Sheriff 
dated 10-8-1951, are Jonab Abdul Sakkur 
Mohammad and one Abdul Jalil. Some argu¬ 
ment was made that in fact in the notice issued 
upon the previous application the present res¬ 
pondents were also cited. That, I am afraid, 
cannot be an answer because from a comparison 
of the two reports of the Sheriff — one made 
on the occasion of the previous resistance on 
5-7-1950. and the other on 10-8-1951 — it is 
quite clear that the present respondents were 
not cited as the persons' resisting the Sheriff’s 
execution of the decree. I am, therefore, unable 
to accept their contention made in their affi¬ 
davits that their present obstruction is in the 
same character as before. I do not find from 
the Sheriff’s previous report that there was 
any case of obstruction or resistance by them 
on the previous occasion. 

It is then argued that Ramdeo and Aktar who 
are said to be the immediate landlords of the 
present respondents obstructed the previous 
attempt of the Sheriff and as the present res¬ 
pondents claim title through the previous ob¬ 
structed, they come within the principle of 
obstruction by the same person and in the same 
character by some kind of extension of the 
view adopted by the Bombay Full Bench. To 
me this argument appears to be devoid of any 
substance whatever. Obstruction by an alleged 
successor-in-interest or a person claiming 
through a previous obstructor cannot in com¬ 
mon sense or law be regarded as obstruction by 
the same person and in the same character and 
certainly cannot be said to be the same obstruc¬ 
tion as or continuous with the previous ob- 
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struction. On the facts also therefore, I hold 
that they being different persons for the first 
time opposing the execution of the decree and 
creating the obstruction or resistance as against 
them, the limitation runs from the date of their 
obstruction or resistance. Hence I hold that 
this present application as against the respon¬ 
dents is not barred by limitation even on the 
basis of the Bombay and Allahabad decisions. 
(22) A reference now to the merits of the 
+ defence raised in this application is necessary. 
The affidavits of Abdul Sekkur and Mohammad 
Osman state that they are not claiming through 
the defendant judgment-debtor at all but claim 
to be tenant of one Akhtar Khan whose imme¬ 
diate landlord is Gunendra Nath Sadhukhan. 
They plead in their affidavit. 

“I and the said Mohammad Osman claiming 
the title and/or the right to occupy the pre¬ 
mises through the said Gunendra Nath 
Sadhukhan and/or the said Akhtar Khan but 
not through the said defendant. 0 

The affidavit of Abdul Jalil is that he also 
does not claim title through the defendant 
judgment-debtor at all but through one Ramdeo 
Burman whose immediate landlord again is the 
aforesaid Gunendra Nath Sadhukhan. Now 
both Akhtar Khan and Ramdeo Burman were 
the persons who are described as resisting the 
Sheriff’s previous execution as will appear from 
the Sheriff’s report of 5-7-1950. Now Gunendra 
Nath Sadhukhan who is said to be the imme¬ 
diate landlord of both Akhtar Khan and Ram¬ 
deo Burman is no other than the son of the 
judgment-debtor, and the affidavit in reply of 
Uwijendra Narayan Bhunia affirmed on 7-5-1952 
and filed on behalf of the Official Trustee of 

- fr?8 a L rr l? k ? s U quite clear that this Gunendra 
Nath Sadhukhan had or has no right, title to 
the suit land or any portion thereof and he 
only looked after and managed the same on 
account of his father, the judgment-debtor, and 
the receipts alleged to have been granted by 
are , ^ os ? /or and on account of or on 
behalf of the judgment-debtor. On the Sheriff’s 
previous report both Akhtar and Ramdeo 

affidStf T J ud S men t-^bt or ’ s tenants. On the 
affidavits I am satisfied, specially when the 

SW*?* have not used any supporting affi- 

Snrthnirhl e ^ en etter from Gunendra Nath 
Sadhulchan m support of their claim and soe- 

becaus ® tb ? respondents’ affidavit is 

enough only to say that Gunendra Nath 

the "immediate landlord" of their 

the 5 SK R. 98 l Thiv? ss 

l ^- at the P resen t respondents are 
in'thfs a ca2 e mstlgation of the Judgment-debtor 

sSS.sjffissf-iS 

without recourse to execution 1 ~ Was i^ smissed 
avoided contempt prSdn, ?f°^ dings - He 

b»in e out ot the way ^idg^t muteaU 7 


He violated again his undertaking to the Court 
of Appeal by starting new proceedings under 
the Calcutta Ticca Tenancy Act which again 
was dismissed. On the affidavits I am satis¬ 
fied that it is the judgment-debtor again in 
these proceedings who has set up these res¬ 
pondents acting at his instigation to obstruct 
and resist the processes of this Court. 

(23) I will, therefore, order the Sheriff to 
put the petitioner in vacant possession of the 
premises in suit by removing the respondents 
and if they continue such obstruction, oy com¬ 
mitting the respondents to civil prison. The 
respondents will pay the costs of this appli¬ 
cation. Certified for counsel. 


A/R.G.D. 


Order accordingly. 
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K. C. CHUNDER J. 

Annada Prosad and others, Accused-Petitioners 
v. Manotosan Roy, Complainant Opposite Party. 
Criminal Revn. No. 114 of 1952, D/- 10-7-1952. 
Penal Code (1860), S. 499, Exception 4 — 
Reports of judicial proceedings — Necessity for 
contemporaneous publication — Minor errors in. 
effect of — Good faith — Necessity for. 

A newspaper report of the proceedings in 
a Court of justice to fall under Exception 4 
to S. 499 need not necessarily have been 
published contemporaneously. All that is 
required in law is that it should be sub¬ 
stantially a true report. It need not be true 
absolutely, true word for word, and minor 
errors are immaterial. Good faith also is 
not a necessary ingredient in the exception. 

„ „ (Paras 5, 6) 

Sudhangshu Sekhar Mukherjee and Kishore 
Mukherjee, for Petitioners; Debabrata Mukher¬ 
jee, for Opposite Party. 

ORDER: This is a Rule at the instance of 
three persons who had been accused under S. 
500; Penal Code by the complainant opposite 
party one Manotosan Roy of having defamed 
him in an issue of the newspaper, called, the 
Loke Sevak, dated 20-12.-1951. 

(2) It is said that the opposite party was 
complained against by one Nirapada Mukherjee 
of criminal acts in connection with collection of 
the Bills of Nirapada through the People’s Bank 
of Ghatal, of which Monotosan Roy was the 
Chairman. A short statement of the complaint 
as made and the action taken on the same ap- 

P aar f d ln th - e Sevak - The Magistrate issued 
process against Manotosan Roy and others. As 

newspaper* n6WS this was P ublished to the 

much ? 0y ap P ears to have been very 

™ u nV ld ' ad vised to rush to a Criminal Court 

?ng t hLSS n l° f fh? a h ation iu st . ead of vindicat- 
aniMt°K<H 5 th e cha rge that was brought 

"ItTc 1 ^ , ^ E f XCep . t - 10n 4 t0 s - 500 is as follows: 
tLi r fJ f, a u tl0n to Publish substantially 
!^ot he proceedings of a Courtcif 

ings!” f the rCSUlt of any such Proceed- 

tionLmshS^JwVu 11 a PP ended to the Excep- 
has ^ U - Sh rJ hat the Phrase "Court of justice” 

the SMtion g itself It e i7 W . lde lnler Pretation by 
section thatthe^report l, n ,f SSary w Under this 

SSffBS t nmX: 

not Published on the same day, o^fta'vS 
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r oon after the delivery of judgments or proceed- 
,n gs in Court. Therefore intentionally such 
publication has not been required to be made 
contemporaneous. 


Hemaxta Kumab v. N. N. Sex Gupta ( Bose J.) 


A. LB. 


(5) The first argument of Mr. Debabrata 
Mukherjee on behalf of the opposite party was 
tnat this appeared in the newspaper a lew days 
after the actual filing of the petition of com¬ 
plaint by Nirapada Mukherjee in Court Apart 
from the question whether a delayed publication 
of a mofussil proceeding would be usual, it is 
enough to say that it is not necessary in law 
that the proceeding is to be published contem¬ 
poraneously. The notable trial series has been 
and is being published long after those notable 
trials actually took place. All that is required 
in law is that the publication should be a sub¬ 
stantially true report. It need not be true abso¬ 
lutely word per word but taking the whole 
thing it must be a substantially true account. 
Something was said about congress and Election 
and this was irrelevant as good faith has not 
been made an ingredient in the excepion. 


(6) In the present case, the actual defect in 
the report that Mr. Debabrata Mukherjee could 
point out to show it was not substantially cor¬ 
rect was that the embezzled sum which is men¬ 
tioned in the petition of complaint as Rs. 21,841 
has been stated in round figures in the news¬ 
paper report to be about Rs. 22,000/-. This does 
not make the report not a substantially true 
one. Minor errors are immaterial. The com¬ 
plaint for defamation filed in the Magistrate’s 
court is a most preposterous proceeding that 
has been taken and the proceedings are, there¬ 
fore. quashed. 

(7) The Rule is made absolute 


. (, 8) . T1 \ e accused are discharged from their 
bail bonds. 


B/M.K.S. 


Rule made absolute. 


AJ.R. 1953 CAL. 504 (Vol. 40, C.N. 189) 

BOSE J. 

« H f/ n i nta Kumar Bhattacharjee. Petitioner v. 
N. N. Sen Gupta and others, Respondents. 

Matter No. 215 of 1951. D/- 13-3-1952. 


(a) Posts and Telegraphs Manual, Vol. II, 
«£gn. 17 — Scope — ‘Investigation’, meaning 

The “investigation” in R. 17 embraces 
within its scope “any investigation” whe¬ 
ther it is being conducted in a Court or by 
the police or by the officers of the depart¬ 
ment concerned. (Para 10) 


(b) Posts and Telegraphs Manual, Vol. II. 
Kegns. 17 and 21 — Suspension of employee — 
Pendency of enquiry into employee’s conduct is 
condition precedent to keeping him under 
suspension. (Para 10) 


(c) Posts and Telegraphs Manual, Vol. II, 
Regns. 17 and 21 — Order of suspension — 
Duration of its effectiveness. 


Where an employee was arrested on 
charges under several sections of the Penal 
Code in connection with his having used 
cancelled postal stamps, and he was kept 
under suspension thereupon on the basis of 
R. 21 (e) (iii) alone and rot on the other 
grounds specified in R. 21 and he was 
discharged by the Court of the charges for 
which he was arrested: 


Held that the suspension order also 
became spent out from the moment of his 
discharge and that the authorities certainly 
had the power to place him under fresh 
suspension by issuing a fresh order but that 
they cannot continue the suspension under 
the order which had become spent out by 
the order ot discharge. (Paras 11 . 12) 

K. K. Basu, for Petitioner; A. N. Ray for 
Respondents. 


Ar? R ,£ E JHJ h ri S i s . . an fPPUcation under i 
-Art. J o of the Constitution for an appropriate 
writ directing the respondents to forbear from 

-WiW-n 61 ec !i 10 an 0IX * er °* suspension dated 
o-9-l9o0, and also for cancellation of the order 

(') Ihe petitioner was a Sub-postmaster at 
Mission Row Post Office, Calcutta. On 2-9-1950, 
tne petitioner along with some other clerks 
were arrested by the police in connection with 
an offence of using ot used-up postage stamps 
while on duty at the said Post Office. On the 
same date the petitioner was relieved of his 
duties under an order of the Superintendent 
of Post Offices, South Calcutta Division, who 
is respondent 1 in this application. By a letter 
dated 5-9-1950, the petitioner was placed under 
suspension with effect from the afternoon of 
2-9-1950, as he was arrested on charges under 
Ss. 261, 262 and 420, I. P. C., S. 5 (2) of Act 2 
of 1947, and for conspiracy under S. 120, I.P.C. 
This order of suspension as contained in this 
letter was served on the petitioner on 7-9-50. 

(3) The petitioner was thereafter sent up for 
trial on these charges before the Chief Presi¬ 
dency Magistrate, Calcutta. On 5-9-1950, the 
petitioner was produced before the Magistrate 
with the police report, but he was released 
on bail, and the case was adjourned till 19-9- 
1950; but as no report was received from the 
investigating officer on that date the ma'ter was 
again adjourned till 13-10-1950. On 13-10-1950, 
there being no prayer for remand, the peti'ioner 
was discharged by the Chief Presidency Magis¬ 
trate. On the very next day, that is. October 
14. 1950, the petitioner made an application for 
return of a sum of Rs. 1.700/- cash ard his 
postal savings bank pass-book which had been 
seized by ♦he police on the day he was arrested, 
and the Chief Presidency Magistrate upon con¬ 
sidering this application a n d the investigating 
officer’s report thereon ordered the re'urn of 
the said rash and the bank pass-book, a n d also 
discharged the petitioner from the bo^d wlrch 
ho had executed wi f h regard to his furniture. 
Put although the petitioner was d’sebarged on 
13-10-1950. he was s 4 ill kopt und e r suspension 
bv trMtie of the order which was made on 
5-9-1950. 

(4) On or about 16-1-1951, the petitioner was, 
however, summoned by the Chief Presidency 
Magistrate on a complaint made by the police 
under Ss. 262, 409. 120B and other sections of 
the Indian Penal Code. This case was ulti- ^ 
mately allotted to the Special Judge’s Court by 

a notification of the West Bengal Government 
issued on 1-2-1951. Thereupon the petitioner 
moved this Court challenging the order of allot¬ 
ment as illegal, and it appears that this Court 
has issued a rule in that application and the 
said matter is still pending disposal. 

(5) The petitioner challenges the order of 
suspension as illegal or at ary rate as having 
ceased to be in force after 13-10-1950. when p e 
was discharged by the Chief Presidency Magis¬ 
trate. 
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(6) The only point which has been urged by 
learned counsel lor the petitioner is tnat the 
order of suspension dated 5-9-1950, has ceased 
to be in force alter October la, and tne conti¬ 
nuance of the petitioner under suspension 
since that date is illegal. 

(7) Regulation 17 of the General Regulations 
contained in Posts and Telegraphs Manual, 
Vol. II, is as follows; 

“An employee whose conduct is undergoing 
investigation on a serious charge may be 
k - placed under suspension pending the result of 
enquiries into his alleged misconduct. It is 
very important that cases of this kind should 
be promptly disposed of.” 

Regulation 21 provides in Cl. (c) thereof: 

•‘No one should be suspended unless (i) he 
wilfully and obstinately refuses to carry out 
an order, (ii) during the course of an enquiry 
his retention in his appointment would ham¬ 
per or frustrate such enquiry, (iii) he is in 
police custody or undergoing imprisonment, 
(iv) he is charged with an offence of a nature 
which, if proved against him, would ordi¬ 
narily result in his dismissal.” 

(8) There are certain notes appended to this 
Rule 21 and the relevant note, being Note 3, 
may be set out hereunder: 

“A servant of Government against whom a 
criminal charge or a proceeding for arrest for 
debt is pending should also be placed under 
suspension by the issue of a specific order 
to this effect during periods when he is not 
actually detained in custody or imprisoned 
(as e.g. while released on bail), if the charge 
made or proceeding taken against him is 
connected with his position as a Government 
servant or is likely to embarrass him in the 
discharge of his duties as such or involves 
moral turpitude.” 

It has been contended by Mr. A. N. Roy, 
learned counsel appearing for the respondents, 
that as an investigation into the case of the 
petitioner was pending during the relevant 
period, the order of suspension which was made 
on 5-9-1950 has not spent its force and the 
petitioner has been kept validly under suspen¬ 
sion by virtue of the order which was passed 
on 5th September. He relies*on R. 17 in support 
of his contention. 

(9) The only material in support of the fact 
that an investigation was proceeding during the 
material period is to be found in the affidavit 
of Sailendra Nath Banerjee, Superintendent of 
Post Offices, South Calcutta Division. In para. 
4 of the affidavit it is stated 

“that the petitioner was produced before the 
Chief Presidency Magistrate on 13-10-1950 
and it was not prayed by the police autho¬ 
rities that he should be remanded. The 
learned Chief Presidency Magistrate there¬ 
upon discharged the petitioner from custody. 
The case against the petitioner, however, 
continued to be under police investigation.” 
This statement is, as appears from the verifica¬ 
tion clause, based upon information received 
from the records of the deponent’s office, but 
2P. l ec 4 0rds , hav ® been produced before this 
u>urt to show that this investigation was, as 
a matter of fact being carried on during the 
period between 13-10-1950 and 16-1-1951 wheS 
the fresh proceedings were initiated against the 

H°on r M be « re i Chlef Presidency Magis- 
™ t ®, n Identical charges for which he was 
arrested and sent up for trial on or about 
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5-9-1950. Mr. Roy has placed before me a 
petition of the Superintendent ot Votox, on 
Mr B C Dutt, wmcft is affirmed on 21-ll-19oU 
in which it is stated that an investigation is 
still proceeding. It does not appear, nowever, 
Irom that petition as to when such investigation 
was started. The only thing that is clear fro. 
that petition is that some mves.igaUon wa 
being carried on at or about the ume w 
that petition was affirmed and for some time 
prior to that date. Tnerefore it appears to me 
that there are not sufficient materials to justify 
me in holding that an investigation was being 
conducted during the whole of the period, 
between 13-10-1950 and 16-1-1951 when fresh 
proceedings against the petitioner were smarted 
in the Court of the Chief Presidency MagiScra.e. 

(10) It has been contended by Mr. K. K. 
Basu, learned counsel appearing for the peti- 
lioner that the investigation referred to in R. 17 
has reference only to departmental investiga¬ 
tion. There is nothing in the Rule, however, to 
limit it to the case of only disciplinary or 
departmental proceedings, and I do not think 
that I shall be justified in putting such a narrow 
construction as is contended for by Mr, Basu. 

It appears to me that the “investigation” in that 
Rule embraces within its scope “any investi¬ 
gation” whether it is being conducted in 
Court or by the police or by the officers of the 
department concerned. It is clear, however, 
from the Rules which I have quoted above that 
it is only when an investigation is actually 
pending that the employee whose conduct is 
being investigated can be kept under suspen¬ 
sion. The Regn. 17 specifically says that an 
employee may be placed under suspension only 
pending the result of the enquiries into his 
alleged misconduct. So it appears to me that 
th£ pendency of the enquiry is a condition 
precedent to the employee being kept under 
suspension. 

(11) There is no doubt that in the present 
case the foundation of the order of suspension 
of the petitioner was the fact of his arrest 
under the charges under several sections of the 
Indian Penal Code; in other words, the order 
of suspension was made on the basis of R. 21 
(e) (iii), and although in R. 21 there are 
several other grounds specified, upon which an 
employee can be suspended, the order of the 
5th September makes it clear that no other 
ground was availed of for placing the petitioner 
under suspension. 

(12) That being so, it is clear, upon the con¬ 
struction of the relevant Rules in question, that 
the order of suspension dated 5-9-1950 spent its 
force the moment the petitioner was discharged 
on 13-10-1950. It is open to the respondents to 
place the petitioner again under suspension by 
a fresh order made for the purpose if such a 
course is necessary, but in the absence of any 
fresh order, I am of the view that the continu¬ 
ance of the petitioner under suspension since 
13-10-1950 is not warranted. It is clear that no 
fresh order has yet been passed and the order 
of suspension having become exhausted, the 
contention of the petitioner that the opposite 
parties have no right to keep him under sus¬ 
pension since 13-10-1950 must be accepted. 

(13) In my view this petition should succeed 

®. ule ,s made absolute to the 
f*™* 4 b at the respondents are directed to 
forbear from giving effect to the order of sus- 
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MnHor 0l l,!l ated 5-9-1950 or keeping the petitioner 
unde . r . suspension by virtue of that order. 

1 niake no order as to costs. 

B/M.K.S. Rule ma( j e absolute 
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P. N. MOOKERJEE J. 

Corporation of Calcutta, Complainant, Peti- 

Opposite Party B * Tradi " S C °’ L “" ™ 

1952 iminaI RCVn ' No ’ 1259 of 1951 » °/- 28-11- 

Mnnleiptdifies — Calcutta Municipal Act (3 
of 19'^). Ss. 179, 180 (2), 492(1)(c) and Sell 
J.v — Prosecution under S. 492(1)(c). 

It is the duty of the Corporation to 
determine the average quantity of offensive 
matter and rubbish removed daily from 
tne market in question and without such 
determination the tax or the fee cannot be 
paid or the license issued or obtained and 
as under S. 180(2) such license is to be 
taken out not later than the 1st dav of 
June if the first half-year is the period 
concerned, it is imperative that the deter¬ 
mination must be made by the Corporation 
before that date or, at any rate, before the 
expiry of the relevant half-year. Where the 
Corporation neglects or fails to do its duty 
no prosecution under S. 492 ( 1 ) (c) is 
maintainable against a market-owner who 
fails to take out license. (Para 6) 

Santosh Kumar Basu and Pashupati Ghosh, 
for Petitioner; Narendra Kumar Basu and Ban- 
K*m Chandra Roy, for Opposite Party. 

CASES CITED: 

<A) (’41) AIR 1941 Cal 560: 43 Cri LJ 28 
(B) ( 36) AIR 1936 Cal 20 

<C - ) , W A IR 1949 Cal 664: 54 Cal WN 160: 
ol Cn LJ 1 

<;«> AIR 1941 Cal 550: 43 Cri LJ 33 
<E) ( 40) /AIR 1940 Cal 531: 

ILR (1940) 1 Cal 585: 42 Cri LJ 100 

ORDER: This Rule is directed against an 
•order of the learned Municipal Magistrate, 
Calcutta, acquitting the accused opposite party 

q ino Tr ^ ( i r g 4 4 Co \T Ltc ^ of a char S e under 
• 4 u 9 i’ Municipal Act, 1923, read 

wHn S. 1/9 (b) and Sch. 9 of the said Act. The 
offence alleged was the exercise of the calling 
?. a ^rket-owner without a license for the 
first naif year of 1950-51 and the prosecution 
was launched on 29-12-1951. 

•2; According to the prosecuting Municipal 
authorities the accused were liable under the 
Act to pay a scavenging tax of Rs. 2340/. for 
the said first half year of 1950-51 in respect of 
the place alleged by the prosecution to be a 
'market 1 and popularly known as Raja Katra 
m the Burra Bazar area of this city and to 
take out on such payment a license under S. 
1.9 (b) of the Act for the said period, and they 
having failed to make the payment, and for 
such payment several demands were said to 
nave been made, and take out the license and 
naving actually exercised the calling of a 
market-owner in respect of the above place 
without such a license on and after the 1st day 
J r une > that is, “on or after the 1st day 
of June in the year” as contemplated in S. 492 
( y Pj ih * Act, the year being the financial 

off/n, (vide 3 S ' 2 <«»> 19 50-51) committed the 
offence under S. 492 ( 1 ) ( c ) of the Act and 


A. I. R, 

statf.to 3bie t0 - be pur ‘ ished under the said 
statutory provision. 5dia 

(3) The defence ‘inter alia’ was that the place 
in question popularly known, as said above as 
Raja Katra was not a market, at any rate it 
had ceased to be a market and was rot a m2 
ket at the relevant time, - and as such ^ 
owners were not liable to pay the scavenging 
tax demanded, or, for the matter of that anv 
such tax a_t all, or to take out any license 
under S. 179 of the Act, and that, accordingly 
the prosecution was unsustainable. A further " 
defence taken was to the effect that there was 
no valid or proper determination of the dailv 
average quantity of offensive matter or refuse 
removed from the alleged market, ar.d in the 
absence of such determination no liabiUty to 
pay the scavenging tax or take out the license 

“" d ,® r u' 179 .(£). could arise and no prosecution 
could be maintained under S. 492(1) (c) of the 
Aft. Several other defences appear on the 
record, but they are not of much substance, and 
?f. b ®‘ ore . ™ no reference was made to them on 
behalf of the parties they may safely be left 
aside. 

(4) The learned Magistrate has acquitted the 
accused on two grounds, either of which, if 
sound m law, is sufficient to throw out the 
prosecution. The learned Magistrate has found 
that the disputed place Raja Katra is not a 
market under the municipal law, it being a 
mere collection of some fixed shops, hotels and 
residential quarters and is not a bazar too as 
there is no declaration to that effect as required 
by law. He has further found that there has 
been in this case no proper determination of 
the average quantity of refuse, or, to put it in 
statutory language, "offensive matter or rub¬ 
bish" removed daily from the said place ar.d 
no proper assessment of the scavenging tax by 
the Corporation without which no prosecution 
like the present is maintainable in law in the 
face of the decision of this Court reported in 
— 'Kumar Jitendra Mulliek v. Corporation of 
Calcutta’, AIR 1941 Cal 560 (A). 

(5) The propriety of the above views of the 
learned Magistrate has been subjected to severe 
criticism by Mr. Santosh Kumar Basu, appear¬ 
ing for the City Corporation, and I am not 
prepared to say that the said criticism is with¬ 
out force or wholly unfounded or unjustified. 

In the view, however, which I am taking it 

is unnecessary to examine the merits of the rival 
contentions of the parties upon the above two 
points, nor is it necessary to decide the ques¬ 
tion of limitation raised in this Court on behalf 
of the opposite parties as a bar to the present 
prosecution under either of the two Cls. (a) and 
(b) of sub-s. (1) of S. 534 of the Act, cl. (b) 
being read with sub-s. (2) of the said section, 
and considered in the light of the decisions of 
this Court reported in — 'Corporation of 
Calcutta v. Ganesh Chandra Dhar\ AIR 1$36 
Cal 20 (B), and — ‘Nagendra Nath v. The 
King’, AIR 1949 Cal 664 (C). 

To both the learned Advocates, Mr. Santosh 
Kumar Basu for the Corporation and Mr. 

N. K. Basu for the opposite parties, I am 
indebted for very elaborate arguments and 
valuable assistance on all the above points, but 
as, in the special circumstances of this case to 
be presently indicated below, I do not feel 
inclined or justified to interfere with the order 
of acquittal passed by the trying Magistrate, I 
would reserve mv views on the said questions 
for appropriate future occasions. 
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(6) The special circumstances to which I 
have referred above reflect adversely on the 
character of the municipal administration of 
this city, and they ought to engage the imme¬ 
diate and serious attention of the authorities 
concerned. Under the Act the exercise of the 
calling of a market owner after the first day of 
June in any year without the statutory license 
for the first half year of that year is punish¬ 
able (vide Ss. 179 (b), 180(2) and 492(1) (c)) 
and this license is to be obtained upon payment 
of the scavenging tax or fee calculated at the 
rate mentioned in Sch. 9, Part 2, upon the 
quantity of offensive matter and rubbish re¬ 
moved daily, as determined by the Corporation 
(vide S. 179(b)). 


Clearly, therefore, it is the duty of the Cor¬ 
poration to determine the average quantity of 
offensive matter and rubbish removed daily 
from the market in question and without such 
determination the tax or the fee cannot be paid 
or the license issued or obtained and as under 
S. 180(2) such license is to be taken out not 
later than the 1st day of June if, as in the 
present case, the first half year is the period 
concerned, it is imperative and, in any event, 
it is quite reasonable to think that the law 
|contemplates that the determination must be 
made by the Corporation before that date or, 
at any rate, before the expiry of the relevant 
half year, viz., the 30th September at the latest, 
l^kng the year to mean the financial year 
Y lde the definition clause, S. 3(69), as above 

The records, however, disclose that measure¬ 
ments of refuse continued from time to time up 
to about the end of June and the average was 
determined, and the tax or fee calculated, some 
August and though objection was taken 
A forthwith by the party to the said determination 
and average the Corporation authorities did not 
& takeup the; matter before November, 

det d er£ti l n Cy 5 Cvised their own Previous 
♦hi* n 1 2“^ and . assessment thus showing 

t J hese had . not been correctly done, and, in 
.. C . lrcum stanccs, when the prosecution 
authorities neglected or failed to do what was 
required of them under the statute and thereby 
made it impossible for' the party to tateoSt 

thp IT® n Ume or even before the end of 
the half year concerned and thus in a wav 
contributed to a large extent to their alleged 

-fta jswress li 

A ill St Sfund' “ me bar s - 534 of the 

orLrSti , at 1 ned hC i e a , fS «» 

ing Co. L,td? ge AI I R da i r Q 4 ? at p , Jute Manufacture 

SR St out aS^the rc ^ Sis 


the necessity of examining the scope and effect 
of the decision reported in — ‘Corporation of 
Calcutta v. Bengal Dooars Rly. Co. Ltd.’, AIR 
1940 Cal 531 (E), cited by the opposite patfy. 
as, even apart from that, the order of acquittal 
should not, in my opinion, for the reason, 
already stated, be interfered with in the 
present case. 

(7) This Rule, therefore, fails and is dis¬ 
charged, but this will not in any way affect the 
Corporation’s right, if any, to recover the 
scavenging tax or license fee from the opposite 
party in other appropriate legal proceedings. 
B/V.R.B. Rule discharged. 
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K. C. CHUNDER J. 

Taherbhoy Feedaally, Accused-Petitioner v. I. 
Ibraham, Complainant-Opposite Party. 

Criminal Revn. Case No. 933 of 1952, D/- 
11-2-1953. 

Criminal P. C. (1898), S. 195 — Complaint in 
respect of offence under S. 188, Penal Code. 

A Magistrate cannot decide to make a 
complaint in respect of an offence under 
S. 188, Penal Code, unless he first decides 
whether there has been a disobedience of 
his order under S. 144, Criminal P. C. *It 
is only after someone disobeys an order 
lawfully pronounced and duly served on 
him that any question of an offence under 
S. 188, Penal Code, can arise. (Para 1) 
Anno: Cr. P. C., S. 195 N. 6 Pts. 13 to 15. 

Moni Mukherji and Promode K. MukherjL 
for Petitioner. 


ORDER: This Rule was issued at the instance 
of a landlord against whom the Chief Presidency 
Magistrate decided to make a complaint u/s. 
188, Penal Code, for disobeying an order under 
s - * 44 > Criminal P. C. The defence of the 
petitioner before him in the proceeding under 
S. 144, Criminal P. C. was that the petitioner 
himself did not violate any order of the Magis- 
trate. The Chief Presidency Magistrate passed 
a very curious order. He said that the question 
whether the petitioner’s plea that he did noth- 
ing wha ever to disobey the order might be 
decided in the trial of the complaint which he 
had decided to make. He cannot decide to 
make any complaint till he actually finds that 

con ?f der of . hls has been disobeyed by the per¬ 
son It is only after someone disobeys an order 
Pronounced and duly served on him 
pf. a oy q ue sti°n of an offence under S. 188, 
p° de . , can arise. The order of the learned 
Chief Presidency Magistrate, to say the least 

W v. S .k moS u- un, yise. Before deciding himself 

m!t et iit r h ‘ S or £® r has been violated, he should 

Court* to hL 0 ft a, l rush to another 

court to have it decided whether his order has 

or not - He has taken a point in 
his explanation as to whether a revision lies 

quently ar it S mav TW"}, made by him subset 
!S S Ch , al n n ?? d in an appeal 

officer inSnSfW P ' C to his superior 
uuicer. instead of taking any such risk befnrp 

Presidencv I Mnoick5,? ratulate the Earned Chief 

order was 7, 'rfot g tn tl df e 0n « he order passed - His 
r was n °t to dismantle a wall." According 
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to him, as his order shows, if a rack is fixed to 
the wall it is dismantling the wall. He does 
not see, even if his knowledge of English did 
not show it, that one cannot fix racks to a wall 
which is dismantled. Dismantling means taking 
down and unless the wall is standing up noth¬ 
ing can be fixed to it. 

(3) Under the circumstances, the order of 
the learned Chief Presidency Magistrate is set 
aside. I am afraid the learned Chief Presidency 
Magistrate is not correct as regards the forum 
of appeal against an order directing a complaint 
to be made under S. 195, Criminal P. C. for an 
olienee under S. 188, Penal Code. The forum of 
appeal, if he reads Ss. 476 and 195 together, 
will be his superior executive officer. This Court 
cannot object to an aggrieved person coming to 
question the justice and the propriety of an 
order intended to be passed by the learned 
Chief Presidency Magistrate. 

(4) The Rule is made absolute and the order 
of the learned Chief Presidency Magistrate is 
set aside. 

, B/K.S. Rule made absolute. 


A. L R. 
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GUHA AND RENUPADA MOOKERJEE JJ. 

Narayan Chandra Ghose, Petitioner v. Ananda 
Bisni and others, Opposite Party. 

References Nos. 7 to 11 of 1951, D/- 12-12-52. 

Sugar (Temporary Excise Duty) Act (1947), 
S. 3 — Validity — (Constitution of India, Arts. 
13 (1) and 19). 

Section 3 is valid as it cannot be held 
that it aflects substantive rights retrospec¬ 
tively. Moreover, Art. 13 (1) of the Con¬ 
stitution has no retrospective effect with 
the result that even if S. 3 be held to be 
inconsistent with any fundamental right 
under Art. 19 it will exist for all past 
transactions and for enforcing all rights 
and liabilities accrued before the date of 
the Constitution. (Paras 4 and 6) 

Hemendra Kumar Das, for the State; Tarak 
Nath Ray (in No. 9 of 1951) and Saroj Bagchi 
(in No. 10 of 1951), for Plaintiff. 

CASE CITED: 

(A) (’51) AIR 1951 Cal 85: 55 Cal WN 433 

GUHA J.: These are five cases of Reference 
under amended Section 113, Civil P. C., by a 
Small Cause Court Judge of Garhbeta arising 
out of five Small Cause Court suits filed in 
hi£ court. The point referred by the learned 
Judge for decision by this Court is identical 
in all the cases and the plaintiff is also the 
same in all the suits. The facts of the cases 
are also similar. Th* relevant facts have been 
stated in the Letter cf Reference made by the 
Judge and as between the different cases there 
is some variation only with regard to amounts, 
no useful purpose will be served by setting 
forth at length the facts of the different cases 
in detail. Briefly, the plaintiff who is a whole¬ 
sale dealer sold sugar to retail dealers from 
his stock as on 23-10-46. Owing to certain 
reasons he could not realise excise duty on such 
sales from the defendant’s retail* dealers. He 
was, however, compelled to pay excise duty 
himself. He has accordingly brought the suits 
for the recovery from the retail dealers of the 
amount of excise duty realised from him by 
Government. 


(2) The learned Judge is cf opinion that S. 3 . 
Central Acf 9 of 1947 is invalid because of 
the following reasons: 

1. Provision has been made therein for re¬ 
covery of excise duty v/ith retrospective efiect 

2. Such retrospective provision has been 
made in favour of a limited class viz., whole¬ 
sale dealers without any corresponding provi¬ 
sion for retail dealers, and 

• 3. There was no compelling public necessity 
for such provision. 

(3) In support of such conclusion the learned 
Judge has purported to rely on the principles 
laid down by a Bench of this Court in the case 
cf — ‘Subodh Gopal v. Bohari Lai', AIR 2951 
Cal 35 (A), when dealing with the validity or 
otherwise of certain provisions in the bengal 
Sales (West Bengal Amendment) Act, 1950. 

(4) In order to appreciate the reasoning of 
the learned Judge it is necessary to refer to 
certain provisions of the Sugar (Temporary 
Excise Duty) Ordinance 1946 (Central Ordi¬ 
nance No. 25 of 1946) which was published in 
the Gazette of India on 23-10-1946 and which 
became operative all over Biitish India from 
that date (vide Section 1). Section 3 of the 
Ordinance provided that 

“a duty of excise shall be levied and shall be 
payable to the Central Government cn all 
sugar produced in any factory in British India 
before tire commencement of this Oroinance 
and owned or possessed at the commence¬ 
ment of this Ordinance by the owner of the 
factory or by the wholesale dealer at the rate 
of Rs. 4/4 per standard mound.” 


Section 5 lays down the mode of assessing the 
payment of duty and S. 6 deals with the mode 
of recovery of duty. The above Ordinance was 
followed by Central Act 9 of 1947 which be¬ 
came operative from 11-3-1947. The preamble 
of the Act explains its purpose and it runs 
thus: 


“Whereas the duty of excise o.i sugar levied 
by the Sugar (Temporary Excise Duty) Ordi¬ 
nance, 1946, cannot be fully recovered before 
the expiry cf the said Ordinance; And 
whereas it is expedient to make provision for 
the completion of the said duty, and for a 
certain incidental matter.” 


By Section 1 (1) of the Act it was made appli¬ 
cable to the whole of British India. By 
Section 2 the provisions for recovering excise 
duty on sugar as laid down in the Ordinance 
were continued. Then comes Section 3 which 
deals with the effect of levy of duty on certain 
sales. It provides ‘inter alia' that in certain 
circumstances as specified in the Section the 
seller of sugar provided that he has paid the 
excise duty or that there was included in the 
price which he himself has paid for the 
sugar the amount as aforesaid, be entitled to 
be paid such amount by the buyer and to 
sue for' and recover such amount. This pro- ^ 
vision, therefore, governs to some extent the 
liability & incidence as between the buyer & the 
seller in regard to the excise duty on sugar. 

It is to be noted that the Section opens with 
the words 

“without prejudice to the provisions of Sec¬ 
tion 64(A) of the Indian Sale of Goods Act, 
1940”. 

Section 64(A) was inserted in the Indian Sale 
of Goods Act in 1940. It provides inter aha 
that if any excise duty is imposed after tne 
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making of the contract for the sale of the 
goods and such duty is paid, the seller may 
add to the contract price so much as will be 
equivalent to the amount paid in respect of 
such duty and he shall be entitled to be 
paid and to sue for and recover such addition. 
The opening words, referred to above, of S. 

3 Act 9 of 1947 show that the provision of 
law as contained in S. 64(A) of the Sale of 
Goods Act has not been cut down cr modified. 
What Section 3 has done is to make explicit 
-* in regard to excise duty on sugar what was 
implicit in S. 64(A). It is apparent that it 
was put in by way of abundant caution. It 
does not take away the right which the retail 
dealer might have under the general law for 
passing on the incidence of the excise duty 
to the person to whom he in turn sells. 

It cannot be said, therefore, that S. 3 of 
Act 9 of 1947 benefits only a limited class 
viz., the wholesale dealers and as such it 
comes within the mischief of the Constitution. 
On a proper construction of the relevant 
statutes, therefore, it cannot be held that the 
impugned provision viz., S. 3 of Act IX of 
1947 affects substantive rights retrospectively 
and that as such it is open to question on 
the grounds set forth by the learned Munsif. 
The question of retrospective operation in the 
true sense of the term does not really arise 
in the present case and accordingly the rea¬ 
sons assigned by the learned Munsif stemming 
as they do from that assumption are hardly 
applicable to the question of the validity or 
otherwise of the Section. 

Section 3 which is after all an incidental 
provision in a fiscal statute cannot, therefore, 
be held to be invalid looked at from that 
... standpoint. Moreover Ordinance 25 of 1947 
' and Act 9 of 1947 came into operation 
long before the Constitution of India 
came into force. It is now well settled 
that Art. 13 (1) of the Constitution can 
have no retrospective effect but is wholly 
prospective in its operation, with the re¬ 
sult that even if the impugned Section 
be held to be inconsistent with any funda¬ 
mental right under Article 19 of the Consti¬ 
tution it will exist for all past transactions 
and for enforcing all rights and liabilities 
accrued before the date of the Constitution. 
From this standpoint as well, Section 3 will 
stand. 

• 

(5) The reasoning of the learned Judge in 
support of his view that S. 3 is invalid was 
assailed before us by the learned Government 
Pleader who appeared for the State as also 
by the learned Advocates who appeared on 
behalf of the plaintiff in some of the Refer¬ 
ences on other grounds as well which we do 
not consider it necessary to examine in detail. 
What we have stated above in support cf our 
conclusion about the validity of the impugned 
Section is sufficient to dispose of the Refer¬ 
ence. 

I o ( 9 Pf „ an ! w , e J to the Reference is that S. 
' 3 of Act 9 of 1947 is valid. 

(7) This order will govern all the connect- 

Aor, j,i r ®. nc « s ,-A 4 . apDears from the letter no. 

21-8-51 of the learned Judge that 

9' Suit No ‘ 36 °* 1951 * n regard to 
wh ch reference no. 7 has been made, the 
plaintiff has filed a petition of full satisfac- 
» That Reference has, therefore, become 
infructuous. The other suits in which. the 


same question about the validity or otherwise 
of S. 3 of Act 9 of 1947 has arisen are still 
pending and the learned Judge wall now pro¬ 
ceed to dispose of them according to law m 
tiie Light of our answer to the point mooted 

^^(8) The References are disposed of accord¬ 
ingly. 

(9) There will be no order as to costs. 

(10) MUKHERJEE J. :I agree. 

A/V.B.B. References answered. 
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Mandal Ghat Zemindary Syndicate Lid- 
Petitioner v. Gour Mohan Mullick and others, 
Opposite Party. 

Application for leave to appeal to the 
Supreme Court No. 14 of 1952, D/- 10-12-1952 
from judgment and decree of the Division 
Bench of this Court in A. F. O. D. No. 225 
of 1948. 

Constitution of India, Art. 133 (1) — 
“Amount or value of subject matter in appeal” 
— (Civil P. C. (1908), S. 110). 

The expression "amount or value of the 
subject-matter in dispute" in Art. 133 (1) 
does not mean the amount or value of the 
subject-matter of all disputes between the 
parties. The true scope of the expression 
is indicated by the words ‘‘on appeal” 
which follow, and therefore the true test is, 
what is really in stake in the appeal itself. 

Where the plaintiff is asking for an 
immediate payment of such amount as 
may be found due to him on an account 
being taken and under the decree sought 
to be appealed from such amount is 
Rs. 31,443-15-6 and the defendant’s care is 
that he is not liable to render accounts 
at all and therefore he is not liable to 
make any cash payment to the plaintiff, 
the subject-matter of the dispute in the 
proposed appeal is the whole sum of Rs. 
31,443-15-6 and that being so, cl. (a) of 
Art. 133 (1) of the Constitution is satisfied. 

(Para 12) 

Anno: C.P.C., S. 110 N. 8. 

H. N. Sanyal with Purusottam Chatterjee, 
for Appellant: Dr. N. C. Sen Gupta with Chandra 
Nath Mukherjee, for Respondents. 

CHAKRAVARTTI, C. J.: This is an appli¬ 
cation for leave to appeal to the Supreme Court 
from a judgment and decree passed by a 
Division Bench of this Court in a First Appeal 
The judgment is one of reversal. It follows 
that if the petitioner can make out that the 
two matters mentioned in cl. (a) of Art. 133 (1) 
of the Constitution are of the requisite value, 
it will make out a claim to leave to appeal 
as of right. There is no difficulty about the 
amount or value of the subject-matter of the 
dispute in the Court of first instance, but the 
value of the subject-matter still in dispute on 
appeal requires a little close examination. The 
learned counsel for the petitioner conceded that 
if the case failed by the valuation test, he 
could not contend that It was otherwise .a fit 
case for appeal 

_ (2) The facts briefly stated are as follows. 
Touzi No. 4 of the Howrah Collectorate, known 
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as Perganah Mandalghat, is owned by a 
number of co-sharers who may conveniently be 
classed under four heads, namely, the Muilicks 
Sree Sree Lakshmi Narayan Jew, represented 
bv Manohar Lai Seal Shebait, N. N. Law and 
the Satkhira Zamindars. These cosharers had 
all separate accounts standing in their names. 
It appears that default having been committed 
in the payment of revenue, the estate was 
advertised for sale to be held on 25-9-1940. and 
about that point of time, the co-sharers other 
than the Satkhira Zamindars, conferred be¬ 
tween themselves and agreed to come to an 
arrangement by which the imminent sale as 
well as such revenue sales in future might be 
averted. The terms of the arrangement appear 
to have been agreed to between the parties on 
23-9-1940, and on the next day, namely, the 
24th a formal deed of agreement was executed. 
By that deed it was provided that a private 
limited company would be formed for the 
purpose of taking over the shares cf the exe¬ 
cutants in the zamindary, that after the forma¬ 
tion of such a company, the executants would 
grant a lease of their shares to the company 
for a period of ninetynine years on receipt of 
a certain consideration and this was the most 
important term of all— 

“all rents and decrees due to the parties hereto 
in respect of the Zemindary on the date of 
execution of the lease aforesaid will be duly 
assigned to the company at such agreed price 
as may be fixed by the Board and to be 
paid by the allotment of fully paid up shares.” 
In pursuance of that agreement a limited com¬ 
pany, which is the petitioner company before 
us, was formed and the memorandum of asso¬ 
ciation, as also the articles, was signed on 
19-11-1940. The certificate of incorporation was 
obtained on the next day. On 23rd December 
following, the lease stipulated for in the agree¬ 
ment of September 24 was executed. 

The next thing which happened was that on 
27-12-1940, three powers of attorney were exe¬ 
cuted in favour of the petitioner company by 
which the company was authorised to collect 
from the tenants the arrears of rent due to the 
several co-sharers up to the date of the execu¬ 
tion of the lease. One of those powers of 
attorney was executed by the Mullick co¬ 
sharers. The preamble to the powers of 
attorney, which were all in the same language, 
recited that prior to the formation cf the com¬ 
pany and the execution of the lease it had 
been agreed that the co-sharers would assign 
all the arrears of rents and other dues in res¬ 
pect of the zamindary to the company 
“for the total consideration of Rs. 20.000/- to 
be paid by the allotment of 200 fully paid 
up shares of Rs. 100/- each in the Company, 
to be issued to each of us and our said co¬ 
sharers in proportion to the amount of 
arrears of rents and other dues actually 
realised in respect of his share in the Ze¬ 
mindary under his separate account.” 

The preamble proceeded to state that as it 
would take some time to ascertain the amount 
and other particulars of the arrears of rent and 
other dues and to execute and register a 
formal deed of assignment, it had 1 ) 2 cn agreed 
in the common interest of ail that until the 
execution of the formal deed of assignment, an 
irrevocable power of attorney should be granted 
to the company to collect and realise on behalf 
of the co-sharers all arrears of rent and other 
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dues accrued up to 23-12-1940, that is to say 
up to the date of the execution of the lease’ 
It will be noticed that while the agreement 
executed on 24-9-1940, left '.he consideration to 
be paid by tne company for the assignment of 
♦he arrears unspecified the power of attorney 
recited that the consideration had been fixed at 
Rs. 20.000/- to be paid in the shape of two 
hundred shares of the face value of Rs 100/- 
each. 

(3) It appears that no deed of assignment was 
ever executed and one of the Mullick co¬ 
sharers. namely, Gour Mohan Mullick. became 
dissatisfied with the arrangements which had 
been made and in fact began repudiating them. 
Eventually, he brought a suit in the Court of 
the First Subordinate Judge at Howrah on 
10-9-1946, for a declaration that the agreement 
of 24-9-1940, in so far as it differed from the 
draft agreement executed on the previous day, 
the memorandum and the articles of association 
of the private limited company which had been 
formed, the certificate of incorporation, the 
lease granted on 23-12-1940, and the power of 
attorney, dated 27-12-1940, were all void 'ab 
initio’ and not binding upon him. He prayed 
further for recovery of possession of his share 
as also for damages for the use and occupation 
of his share by the company for accounts to 
be taken of the dues for arrears of rent and, 
alternatively, for a decree for his share of the 
rent for a period of five years from 23-12-1940. 

(4) Besides the remaining co-sharers, the 
private limited company namely, The Mandal¬ 
ghat Zemindary Syndicate Ltd., was made a 
defendant in the suit. The company’s defence 
was that the documents in respect of which a 
declaration of invalidity had been prayed for 
were all good and valid documents, that the 
plaintiff was not entitled to any accounts, nor 
entitled to any damages or any decree for his 
share of the rent for the period of five years. 

(5) Of the issues framed in the suit, those 
numbered 9, 10 and 11 are material. They were 
as follows: 

9. Is the plaintiff entitled to a decree for 
accounts? 

10. Is the plaintiff entitled to a decree for 
damages? if so, to what extent? 

*1. To what relief, if any, is the plaintiff 
entitled? 

(6) The trial Judge held against the plaintiff 
in regard to his principal prayer and came to 
the conclusion that the several documents 
which the plaintiff had impugned as void ‘ab 
initio’ were all good and valid documents. 
Having come to that conclusion, he proceeded 
to consider the further prayers made by the 
plaintiff and held that the plaintiff could not 
obviously recover possession of his share in the 
zemindary. As regards the claim for his share 
of the rent for the period of five years, the 
learned Judge held that no demand for the 
same had been made and consequently no 
cause of action had arisen. With regard to the 
claim on account of Malikana, by which was 
meant not the rent due from the tenants, but 
the rent due under the lease, the learned Judge 
held that the amounts were still lying with the 
company and the plaintiff would be entitled 
to take the money any time he liked. He pro¬ 
nounced an adjustment of a certain amount 
against the dues of the plaintiff to have been 
in order, but recorded no specific finding witn 
regard to the prayer for accounts. 
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(7) Thereafter an appeal was taken to this 
Court and in that appeal the findings of the 
trial Court in respect of the documents were 
not challenged. Only three points are said to 
have been urged, namely, that the shebait of 
the deity co-sharer was not competent to exe¬ 
cute the agreement and therefore the incorpo¬ 
ration of the company was invalid in law; (2) 
that the company was liable to render accounts 
of all realisations made; and (3) that, in any 
event, even if the incorporation of the com¬ 
pany was held valid, the plaintiff was entitled 
♦to his share of the Malikana from the date of 
the execution of the lease up to the date of 
the suit. 

(8) The learned Judges of this Court held 
that they had no jurisdiction to consider the 
first ground taken by the appellants. With 
regard to the third ground, they held that the 
plaintiff was clearly entitled to the arrears of 
Malikana, but he was bound by the adjust¬ 
ment made by the company in respect of a 
sum which the plaintiff owed to N. N. Law. 
With regard to the claim for accounts, the 
learned Judges held that no assignment had yet 
been made by any of the parties for the arrear 
rents in favour of the company, and, therefore, 
whoever might have been responsible for that 
state of things, the position which they found 
in the case was that the company had realised 
rents under the powers of attorney, in other 
words, not in its capacity as an assignee of the 
rents but in the capacity of an agent under the 
powers of attorney. The learned Judges held 
that it consequently followed that as the facts 
were at the time, the company must be held 
Uabie to render accounts of the realisations 
wmch it had made under the powers of 
*“, 0I ?, ey .. t0 ‘be grantors of the power on whose 
w behalf it had made the realisation. The 
actual order made by the learned Judges with 
r fPf ct Ip the accounts is as follows : 

InPOMn,°c mpany is fur1 . her hable ‘0 render 
k j n respect of the arrears of rent 
which had accrued due before the execution 

rfsed C topof hlth ®. 1 Company was autho- 
Tho .H nder the Power of Attorney 

the arrears 0 7^n b . e 5 ntitlcd his share & 
ihl 2 rrears rent as were so realised hv 

S' ,h ? Po , wer ’ th?pro- 
(9) The iJSlS °l S osts of collection etc " 
stated Jud J ges > as I Rave already 

‘'(wSTVi? SEtf wS" 0- 10 

the deer°«Ld‘fhy }L 

in respect of the olaintlffc learned Judges 

It will be noticed that tho do/ 6r f 5 r ? CC0Unts - 
Plaintiff to be enffiJd th £ d SS ee h dedares the 
arrears of rent as reahtd share of the 
the costs of colwtion Se m the compan y less 
amount found dim S th?iESntt#f an# that the 
being taken will hav e forthwith^ k" ac 9° unts 
to the plaintiff That ‘°. be paid out 

«on for leave to appe^f ^ Peti- 

sst irsaS™? 

been collected on beh5?°3 t «! ,as 7 bic , h had 
arrears of rent An XL ?* ^ plaintiff as 

instance, S SvSf'.i 0 the fire * 

chart showing thTcoS-tion^ th !F e was a 
W«S vo„« 


countants who had prepared it, we directed a 
further affidavit to be filed. Such an affidavit 
was subsequently filed and there is a state¬ 
ment annexed to the affidavit of the collections 
made which is properly certified by Messrs. 
Ray & Ray, Chartered Accountants. Dr. Sen 
Gupta on behalf of the plaintiff respondent 
agreed to accept the figures given in this chart 
as the true figures of the collections made, al¬ 
though he qualified his admission by saying 
that he was making it only for the limited pur¬ 
pose of the present petition for leave to appeal. 

(11) According to the chart attached to the 
appellant’s affidavit, the total amount of the 
gross collections up to 30th Chaitra, 1357 B. S.. 
is Rs. 3,36,023-13-0. The actual collection ex¬ 
penses are Rs. 92,626-15-9 and the net collections 
left after deducting the actual expenses amount 
to Rs. 2,43,396-13-3. In the plaintiff’s share 
the gross collections are Rs. 43,410-3-0, the 
actual expenses Rs. 11,966-3-6 and the net col¬ 
lections Rs. 31,443-15-6. No further collections, 
it is stated, ar e expected. It follows that in 
terms of money the company will have to pay 
to the plaintiff a sum of Rs. 31,443-15-6 under 
this Court’s decree. 

(Ha) The above being the practical implica¬ 
tion of the decree it was contended by Mr 
Sanyal who appeared on behalf of the intending 
appellant that the value of the subject-matter 

fil P i U c te c 0n T? Ppeal was cIearl > r the sum of Rs. 
15 " 6 ‘ Hls "Wment was that the plain¬ 
tiff s prayer was one for accounts and for pay¬ 
ment to him of such amount as might be found 
due to mm. The company’s case was that the 
plaintiff was not entitled to have any accounts 

at aU and therefore when, in that 
state of the pleadings, the decree in effect 

compan >: *<> W a sum of Rs. 
31,443-15-6 no part of which, according to the 

company, it was liable to pay under anv decree 
made in the present suit, the dispute obvi¬ 
ously comprised and covered the whole of 
aDd c ,°. nse( I uentl y the value of the 

R? 31,443-15-6 “ d,Spute Was the whole sum of 
On behalf ot the plaintiff respondent, it was 

by Dr ’ . Sen Gup ‘ a that it was not The 

compan/s case that it was entitled to retain 

ren f collected without paying 
anjrthing to the co-sharers; but its case was that 
for the arrears of rent assigned to it, it would 

hunHr^ P k y ^ 2 M°u 0/ - in the shape of two 
hundred shares of the company of the farp 

value of Rs. 100/- each. According to the terms 

of agreement of 24-9-1940, and the recitals 7n 

hilT, n ? 1 ^ t ° the , powers of attorney to which 

mwmm 

re T Ct of the shar ^of each 

would be entiS is 25 84 Mmpany t0 which he 

of D R s S 20 ' 0 G oS/ ta ’ S ,r, nten i i0 . n was .that the sum 
wasface u by the P arti ^ 

s£ Et izutFIr » s 


512 Calcutta M. G. Z. Syndicate v. Gour Mohan (ChaWavartti C. J.) 


to the co-sharers of the Zamindary. would en¬ 
title such co-sharers to receive dividend on 
them for a period of at least nintynine years 
and in view of the vastness of the Zamindary, 
the intrinsic value of the shares would be far 
in excess of their face value and indeed the 
value would be so great that if in the plain¬ 
tiff's case, it was set off against the amount of 
the collections which had been made on his be¬ 
half, the result would be a minus figure. Dr. 
Sen Gupta’s contention accordingly was that on 
the company’s own case and on the case which, 
according to the grounds taken in the memoran¬ 
dum of appeal the company intended to urge 
before the Supreme Court, the value of the sub¬ 
ject-matter in dispute in the intended rppeal 
would be the difference between the sum ofJRs. 

31.443- 15-6 and the intrinsic value of the 25.34 
shares to which the plain'iff was entitled, if 
the former was at all larger than the latter. 

Mr. Sanyal’s reply to Dr. Sen Gup*a was that 
what the parties contemplated was the face 
value and nothing more and so far as matters 
stood at present, it was only the face value of 
the shares which had to be regarded. In his 
submission, however, no ques’ion of woriung 
out the difference between the true value of 
the shares, whether face value or intrinsic 
value, and the amount of the net collections 
payable to the plaintiff under the decree arose, 
because in so far as the present suit was con¬ 
cerned the question of the allotment of the 
shares was altogether foreign to it, inasmuch 
as no deed of assignment had yet been execut¬ 
ed and the Court had not found that the plain¬ 
tiff was entitled to any shares or that the com¬ 
pany was bound to allot him any. Mr. SanyaLs 
argument, therefore, was that the true test was 
what was in dispute in the appeal itself, ana 
if that test was applied, the subject-matter in 
dispute was clearly the whole sum of Rs. 

31.443- 15-6. 


(12) We have considered this matter with 
care and it appears to us that the contention 
of Mr. Sanyal is correct. If the decree of he 
High Court had dealt with the whole of the 
contractual relations between the parties and 
pronounced on the right of the plaintiff to o - 
tain the shares and the liability of the company 
to allot them, some question of setting oft tne 
value of the shares against the amount of tne 
ret collections in the hands of the company 
might be relevant. As I see the position it is 
that so far as the present suit is concerned, tne 
plaintiff is asking for an immediate pay™™ of 
such amount as may be found due to jum on an 
account being taken and under the decree 
sought to be appealed from such amount isRs. 
31 443-15-6. Again, so far as the present case 

? s concerned, the defendant company’s case 

that it is not liable to render accounts at all 
and therefore its case is that it 's not ^able to 
mako anv cash payment to the plaintiir. mat 
hehS s? the rival cases are a claim for a cer¬ 
tain amount of money and a denial of any liabi- 
lity to make any payment in pursuance of any 
d rections that can be given in the present suit 
I do not think that the expression amount or 
value of the subject-matter in dispute means 
the amount or value of the subject-matter of 
all disputes between the parties. The true scope 
of the Expression is indicated bv thewords on 
appeal" which follow, and therefore it seems to 
me that the true test is. what is really in stake 
In the appeal itself? 


A. I. R. 

Another good test of a practical nature would 
be one suggested by Mr. Sanyal and that is 
when the plaintiff seeks to execute the present 
decree against the company, would the com¬ 
pany be entitled to put him off by saying 
that he must wait for the shares to be allot¬ 
ted to him or to set off the value of the 
shares which the plaintiff would be entitled 
to under the terms of agreement? It is per¬ 
fectly clear that so far as the present litiga¬ 
tion is concerned, the company could not pos¬ 
sibly plead in bar of the execution of the 
Court’s decree against it, any option to pay-i 
by shares. That being so, it seems to me 
that the value of the subject-matter in dis¬ 
pute being the value of such subject-matter 
as is in dispute in the intended appeal itself 
and that dispute in the present case being 
whether the plaintiff will get Rs. 31,443-15-6 
or nothing at all — the company denying 
it 5 liability altogether — the subject-matter 
in dispute must be taken to be the entire 
amount of the net collections. 

The question of payment by shares does 
not arise and is in no way involved, because 
the shares were only to be given as the con¬ 
sideration for an assignment of the arrears, — 
as their price, so to say — but no assignment 
has taken place and therefore there is nothing 
yet to pay for by shares and what the plain¬ 
tiff, on his part, is claiming and has got by 
the decree, is not the price of the arrears in 
his share, but the arrears themselves as his 
own money. If that claim is upheld, as it has 
been by the decree, the question of assign¬ 
ment is altogether eliminated, because the 
plaintifT cannot be under an obligation to as¬ 
sign the arrears and at the same time be en¬ 
titled to recover them forthwith and the com¬ 
pany also cannot enforce the agreement to v 
assign in the present suit, nor claim to pay 
by shares, since no assignment, which only 
would bring in the question of payment by 
shares, has taken place. If the decree had 
been that the company must hold the collec¬ 
tions, or deposit them in Court to be held, 
pending decision of the rights of the parties 
as to the agreement for an assignment and 
subject to adjustment cn such decision, some 
question might arise of setting off the value 
of the shares against the amount of the collec¬ 
tions in determining the value of the subject- 
matter of tho dispute in the appeal. But the 
decree, by directing payment of the collections 
as the plaintiffs own money, collected by the 
company as his agent, gives the go-by to as¬ 
signment altogether and. as I have already 
pointed out, no question of payment by shares 
can arise, unless an assignment is made wnicn 
has not been done. The whole dispute in the 
proposed appeal, therefore, is and must ns 
whether or not the company is liable to ac¬ 
count and pay up the amount due. 

It is true that in the grounds taken it is 
stated that the plaintiff should have been held 
to be entitled only to an allotment of a pro¬ 
portionate number of shares upon a»gn®en 
of the arrears, but that only means that on 
that finding the present suit for accou v 
should have been dismissed and not that 
decree for the allotment of a proportio - 
number of shares should have been maae. 

In my opinion the subject-matter of the 
pute in the proposed appeal is the w ^ 01 ^ s / a ) 
of Rs. 31,443-15-6, and that being so c M 
of Art. 133(1) of the Constitution is satisneo- 
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(13) In the result, the application succeeds 
and \ve hold that the intending appellant is 
entitled to the leave asked for. Let a certi¬ 
ficate issue under Art. 133(l)(aj of the Cons¬ 
titution. We assess the hearing-fee at three 
gold mohurs, but costs will abide the result 
of the appeal. 

(14) The ‘ad-interim’ order for stay stands 
automatically vacated. 

(15) SINHA. J. : I agree. 

B/R.G.D. Leave granted. 
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Nani Lai De and others, Petitioners v. Tirtha- 
ial De and others, Opposite Party. 

Civil Rule No. 663 of 1950, D/- 6-9-1951 

(a) CivU P. C. (1908), S. 115 — Laches in 
making application. 

, There ^ r *p period of limitation specified 
ior applications for revision though the 
usual practice has been to insist on such 
appins being filed within 90 days from the 
date of the order complained of. Applica¬ 
tions can however be accepted beyond such 
period if the Court is satisfied about the 
reasons for such delay. (P ara 5) 

Anno: Civil P. C., S. 115 N. 17. 

le ^JJ^Contract Act (1872), S. 43 — Joint tort- 

,i lDdia whea °? e of the i° int judgment- 
debtors pays off the decretal debt, he has 

*JW A 0 contrib ution from his co-judg¬ 
ment-debtors, to what extent and in what 

suK^f’ ma u y depead U P° D circum- 

‘ Iftfi Nnt ea ^ CaS ^ (1799) 8 T enn Rep 
186 , Not applied. Case law referred. 

Anno: Contract Act, S 43 N 7 <Para 21) 

SlfSSS- 

EinS! 

(O (1908) 25 TLR 34- 99 it nan 318 

® ffl asp 

G) (1867) AU m 907 

(FB) g Sup Vo1 7 WR 384 

tH) (1900) 5 Cal WN 393 
} 8 Cal WN 88 393 

JK) (’28) AIR 1928 Cal S 55 &} 7™ 622 

(M) fig aJr HI! 600 ( 6Q r 8 AU 237 

<N) (’42) AIR 1942 SL®!?. ^^859 

<0) (’02) 12 Mad LJ ,f : $ “?«> Nag 1 

<m behalf? ule was obtained 
suit brought by them fS. and arises out of a 

o«s, bS.'Ss, l,? 11 * 11 " Both 

claim. dismissed the plaintiffs’ 

te™ tte P S n t PP S H °V' ta 

shortly stated. Onp facts may be 

held a Jama Rs. 33/ ^mtE^Tu***** 1 B ^^ a charjya 
Platatiffs antdSenS^j 
of the same family in line ^ ere memb ers 
^ holding to one Nath sold 

1953 Cal/65 & 66 This transfer was 


ll (ii. P. Mookerjce J.j Calcutta 513 

recognised by the landlords and is supported by 
the entry ia the records of rights as finally 
published. In course of execution of a rent decree 
obtained by the Dey landlords against the heirs 
oi Chandra Nath# without impleading the heirs 
of Badai G.ri. the property was purchased by 
defendant 2 Satya Charan Ghose. Satya Charan 
was resisted by the heirs of Badai Giri from 
taking possession of the holding. Defendant 2 
thereupon brought a suit, with alternative pra¬ 
yers either to be put in possession on the pro¬ 
perty after declaration of his title or for a 
direction on the decree-holders Devs to refund 
the purchase price by way of damages on the 
ground, that, the latter, although cognizant of 
the fact that the heirs of Chandra Nath had no 
saleable interest in the tenancy in suit, had put 
up the holding to sale purporting the same to 
belong to the latter. The alternative claim for 
compensation as put forward by the present defen¬ 
dant 2 was decreed —the original decree-holders 
Deys were asked to pay back the proportionate share 
of the purchase money taken by them. He put 
this decree in execution and attached an ejmali 
estate of the Deys Touzi No. 148 a of the Hcoghly 
CoUeciorate. The attached property was adver¬ 
tised for sale. The present plaintiffs who were 
part proprietors deposited the entire decretal 
amount on 9-6-1941 and thus saved the joint pro¬ 
perty from sale. It is now contended on behalf 
of the plaintiffs that defendant 1 was liable for 
a third share of the amount due under the 
decree obtained by defendant 2. Hence the 
present suit, for contribution with interest from 
defendant 1 . 

(3) The learned Munsiff came to the conclu¬ 
sion that the members of the Dey family viz. the 
plaintiffs and defendant 1 should be considered to 
be joint tort feasors as being cognisant of the 
wrongful act they were committing by putting 
the property to sale though it was not the pr£ 
perty of the judgment-debtors. There could be 
no contribution as between joint tort feasors The 
learned District Judge affirmed this decision. 

(4) Originally a second appeal (S. A No 459 
2 f 1946 <Cal> ) was filed * uE Court on SehS? 
n f p amllff ?- Tb e appeal was admitted after 

“d was ultimately trans¬ 
ferred to a Division Bench for final hearing It 
was ultimately held on 25-5-1950 that no Second 
? ppeal this Court as the samewas bS 

D 2 ’ ?' R c 1716 value 01 the appeal 
^ appli cation for revision 
ihe presept hu, ° ™ 

‘wiS 

satisfied nhn«t Tv. 00 tf the Court were 

Further if the JSL reaS0 “ for «ch delay, 
of the second sn^?i°^ by tbe pendency' 

taken for obtaimn^rirf ■ Court 80(1 the time 
ments and de^^K “Ptes of the judg- 

filed is within ti me, 6 exc uded the application as 

J>eS ccmtend?? (?) t ^t P S ti if Petiti0 K ner ’ u has 

the judgment dphtmiifi , defence based upon 

not 'rSt SJVflS Sff ^ rt i easors 
point ought notto °T rt this 

taken at the staire nf * ^ **** allowed to be 
5tage of the argument (2) that the 
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rule in —‘Merry Weather v. Nixan 1 , (1799) 8 Term 
Rep 186 (A) is not applicable to the conditions 
prevailing in India, and (3) that, even if that 
rule be applicable in India, on the facts of the 
present case, it ought to hav£ been held that 
this is not a case of joint tort feasors. 

(7) The argument founded on the ground that 
the parties were joint tort feasors cannot be 
brought under any one of the issues as raised. 
The parties did not therefore adduce all relevant 
evidence as to what pan was played by the 
parties when the decree for rent was obtained by 
the landlords against the heirs of Chanaranath. 
In the absence of such relevant and material 
evidence, it is not always possible to finally 
decide the question raised during argument. We 
may, however, proceed to consider whether the 
rule in Merry Weather's case can in any view be 
attracted in the present case. 

(8) As we have come to the conclusion as indi¬ 
cated below that it is not — we are not required 
to consider whether the question of fact about the 
complicity of the parties as alleged tort feasors 
requires further examination. 

(9) Under S. 43 of the Contract Act when 
two or more persons make a joint promise, the 
promisee may, in the absence of an express agree¬ 
ment to the contrary, compel any one or more of 
such joint promisors to perform the whole of the 
promise, and 

“each of the two or more joint promisors may 
compel every other joint promisor to contribute 
equally with himself to the performance of the 
promise unless a contrary intention appears 
from the contract.” 

(10) (1799) 8 Term Rep 186 (A) has been taken 
to be an authority for the proposition that no 
contribution can be claimed between joint tort 
feasors. It is often overlooked that this was not 
a case of joint tort feasors in the sense that all 
the parties were jointly guilty of one tort. There 
were, as a matter of fact, two separate torts. This 
rule in Merry Weather’s case enunciated in very 
general terms was subsequently held by Lord 
Herschell in —'Palmer v. Wick’, (1894) AC 318, 
at p. 324 (B) as not being "founded on any 
principles of justice or equity or even on public 
policy which justify its extension to the juris¬ 
prudence of other countries/' After indicating 
the difference between the English & the Scotch 
Law, the House of Lords refused to extend this 
rule to Scotland (See also — 'Smith v. Clinton', 
(1908) 99 LT 840 (C) ). 

(11) The mere fact, however, that two or more 
persons have concurred or assisted in or contribu¬ 
ted to an act which is responsible for inflicting 
damages, is not of itself sufficient to make such 
persons Jointly liable unless certain other con¬ 
ditions are also fulfilled. 

(12) In —'Adamson v. Jarvis’, (1827) 4 Bing 66 
(D), Best C. J. had pointed out so early as 1827 
and that within 30 years of the rule having been 
laid down in Merry Weather’s case that tnere 
was a tendency even in England to limit t.ie 
broad principle laid down in the latter case. 

is worthy of note that this rule has now been 
for all practical purposes, abolished in England 
by Law Reform (Married Women and Tor_, 
Feasor's) Act 1935 (25 & 26 Geo. V C. 30 Sec. 6). If 
any damage is suffered by any person consequential 
upon a tort committed on or after 1-11-1935 any 
tort feasor liable in respect of that damage may 
recover contribution from any other tort feasor 
who is or would, if sued, have been liable in 
respect of the seme damage whether as joint tort 
feasor or otherwise (See —‘Burnham v. Boyer’. 


(1936) 2 All ER 1165 (E) —‘Kubach v. Hollands’ 
(1937) 3 All ER 907 (F>. 

(13) The rule in Merry Weather's case (A) was 
considered by this Court in —'Sreepatty Roy v 
Loharam Roy’, 7 WR 384 (FB> (G). In this case’ 
the plaintiff was one of several persons including 
the defendants who had wrongfully constructed 
a bund and caught fish within the limits of a 
Jalkar which belonged to a third party. That third 
party in a subsequent suit obtained a decree 
against the plaintiff and defendants jointly but 
the decree was executed against the plaintiff 
alone. The plaintiff sued the defendants for a 
contribution. It is significant that with reference 

to the general question the following observation 
was made by the Full Bench. 

"All that we can see is that the plaintiff was not 
necessarily precluded from recovering contri¬ 
butions merely because the damages for which 
the decree was given was caused by a wrong, 
in the legal sense of the term, done to the 
plaintiff . 

(14) In — 'Harisaran v. Jatindra Mohan', 5 
Cal WN 393 (H) it was held that if the alleged 
joint wrong doers had acted under a bona fide 
claim of right and has reason to suppose that 
they had a right to do what they had done there 
is a right of contribution 'inter se\ 


(15) In — 'Mohesh Chandra v. Boydyanath\ 
6 Cal WN 88 (I) it was the plaintiffs who were in 
possession of lands standing in the names of their 
father and deceased brother, part of which was 
sold by the deceased brother's widow to the 
defendants who got a decree for possession against 
the plaintiffs. The latter kept the former out of 
possession. In such circumstances, the plaintiffs' 
possession should not be considered as that of tort 
feasors and they are therefore entitled to recover 
from the defendants by way of contribution the 
rent paid by the plaintiffs for the portion of the 
land purchased by the defendants. 

(16) In 'Bishnu Charan v. Bepin Chandra’, AIR. 
1914 Cal 863 (J) Jenkins C. J. kept the question 
open whether the strict law of 'Merry Weather 
v. Nixan’, was applicable in India. It was 
further pointed out that in a suit for contri¬ 
bution a plea that the plaintiffs were only wrong¬ 
doers in the sense that they alone were in posses¬ 
sion of the land in respect of which mesne 
profits were awarded is of such a special nature & 
requires such special consideration that it 
should be distinctly pleaded and made the subject 
of a distinct issue. 

(17) In another Bench decision — ‘Knmala 
Prcsad v. Chandra Nath*. AIR 1928 Cal 180 r K* 
it was doubted whether the rule in Merry Wea¬ 
ther's case at all applied to India. See also—‘Nihai 
Singh v. Collector of Buland Sahar’, AIR 1916 
All'160 (2) (L>. 

(18) Similar doubt about the applicability of the 
rule enunciated in 'Merry Weather's case’ (A» 
to India was repeated In —'Sashi Kantha v. Pro¬ 
mode Chandra', AIR 1932 Cal 600 (617) (M). 

(19) The same view was expressed by Nagpur 
Court in — 'Kushal Rao v. Bapu Rao Ganapat 
Rao\ AIR 1942 Nag 52 (N). 


(20) Reference may also be made to the views 
xpressed by the Madras Court in — 'Siva Panaa 
. Jujusti Panda’, 25 Mad 599 (O). 

(21) In our view, the Rule in Merr y A1 Wea ^u.i 
ase (A) expressed as a general proposition sno 
lot be extended to India. In India when one 
f the joint judgment-debtors pays off 
lecretal-debt, he has a right ^ conWlo 
rom his co-judgment-debtor to what exten 

n what proportion may depend upon the circ 
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stances of each case. When a defence of this 
nature is raised it is pertinent to enquire why, 
by punishing a wicked person by giving eilect 
to the defence, relief is to be given to the defen¬ 
dant who is the other wicked person, specially 
it* it should appear that the defendant himself 
was the mainspring or the ringleader in the 
perpetration of the tortuous act, or similar other 
facts are brought out. 

(22) In the absence of any issue in the present 
case and the point having been raised during 
argument in the trial at a late stage there are 

*no sufficient materials in the record from which 
one may differentiate between the plaintiff from 
the defendants as to the part played by them at 
the various stages of the activities imputed to 
them on the allegation that they were joint tort 
feasors. 

(23) In this view, it must be held that the 
Courts below were in error in dismissing the 
plaintiff’s claim for contribution. This Rule' is 
accordingly made absolute. The judgments and 
decrees passed by the Courts below are set 
aside and the suit decreed. 

(24) In the circumstances of this case, there 
will be no order for costs in this Court. The 
plaintiff will be entitled to the costs of the 
Courts below. 

(25) GUHA J.: I agree. 

B/H.G.P. Rule made absolute. 
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Nilkantha Bhattacharjee, Petitioner v. Jiten¬ 
dra Nath Das, Opposite Party. 

Civil Rule No. 2846 of 1951, D/- 23-7-1952. 
Houses and Rents — West Bengal Premises 

* Rent Control (Temporary Provisions) Act (17 
of 1950), S. 9 — Fixation of standard rent. 

Clause (g) of S. 9 (1) being a residuary 
clause, applies only when other clauses 
of S. 9 (1) do not apply — Premises let 
out on 1-12-1941 — Landlord's evidence as 
to actual rent of premises on 1-12-1941 not 
satisfactory — Court should proceed to 
determine notional rent on 1-12-1941 in 
accordance with S. 9 (2) — S. 9 (1) (g) 
can have no application to such a case — 
Scheme of S. 9 and principles for deter¬ 
mining standard rent fully discussed. 

o -n (Paras 2, 3) 

Banerji, for Petitioner; Bhuban 

ORDER: This Rule was issued at the in- 
T e ”, ant against the order of the 
Judge ’ ?- th Additional Court, 24- 
arganas, in connection with an application 
1 ? ndlor , d for fixation of standard rent 
Calcutta^ 016 thG Additional Ren t Controller of 

lord 2) alw e P H fa t C v!ff ver y simple. The land- 

f l-lil041 g Pr ! m j ses were le4 out on 

* j* *hat has not been contested Thp 

h im S ^ Ve evide . nce , as to what according to 

“VttafK SJ’Stte actaa%fa& 
Saf^re^tUbte 

as? w** ss. x 

Su, l 


Calcutta 515 


tion 9 of the Rent Act deals with fixation of 
standard rent. It has two clauses, clause (1) 
which s.ays in which cases standard rent is 
to be fixed. Clause (1) has got seven sub¬ 
clauses. The first sub-clause deals with the 
very simple case — where Schedule A is to 
apply. Therefore in a case where it is a 
question of whether Schedule A will or will 
not apply, if it is found that it will apply then 
sub-cl. (a) has got to be applied. Sub-cl. (b) 
deals with cases where there has been increase 
of municipal taxes during the currency of the 
tenancy requiring therefore an alteration of the 
rent by assigning the increased taxes amongst 
the tenants. Sub-clause (c) deals with the case 
of additions, alterations, and improvements en¬ 
titling the landlord in certain cases to en¬ 
hanced rent. Sub-clause (d) deals with the 
case of furnishing a house during a tenancy. 
Cases under sub-cls. (a) to (d) are not very 
common in our Court but if the general nature 
of these sub-clauses as pointed out, is remem¬ 
bered it will be easy for the Courts to find 
out the particular sub-clause necessary should 
any such case, arise. 

Then we come to the three important sub¬ 
clauses (e), (f) and (g). Sub-clause (f) can 
only apply if the premises were wholly or 
substantially constructed after 31-12-1949. In 
other words, for very new premises a special 
provision has been made and in such cases this 
sub-clause alone must be used. I have found 
cases where Courts have proceeded to apply 
sub-cl. (f) although the evidence has been that 
the premises had been constructed prior to 
1949 having been in existence perhaps in 1943 
or 1944. This is entirely wrong. Leaving aside 
houses constructed after the 31st December. 
1949, that is, absolutely new houses, almost 
ajl rent fixation cases, except those I have 
already mentioned as falling within sub-cls. (a) 
to (a), will fall either under sub-cl. (e) or 
sub-cl. (g). The distinction is this: if the pre- 

w *u lly ^ or P artial] y let out on 
1-12-1941 then the Court must proceed on the 
basis of sub-cl. (e) except where as mentioned 
in that sub-clause the premises were let rent 
lree or at a nominal rent or for some consi¬ 
deration other than money rent or in addition 
to money rent. 

Conrt h ?Lf 6 ®" rep . eated >y pointed out by this 
court that nominal rent does not mean merely 

a low rent and the Courts must bear this in 

mind. Therefore, if it is found that the pre- 

™‘ se ? “L or in Part were actually let 
out m 1941 then evidence must be given to 

ifTor^n 1 WaS the act H al rent at that time 
if for any reason, as it has been found in 

the present case by the Courts below evidence 

is not such as can be believed by them or il 

fn ha fS!n2 b V. hen “ notional rent” will have 
for b fhe °premises 1 “ 

with cl. (2) of the section Clause 
Section applies where the case faUs under 

has to hp hp/* th ^ T % nt paid on the 1-12-1941 

evidence is d nnf m .M d -- $ heTe - because the 
evidence of actual 0r because the 

such actual 8 rint re ?] paid ls not satisfactory, 

1941 cannot bffouSVen & „ lst ..DeowbS 

1941. 1 1 ■ e Premises in December, 

■“»» ls "> 
out on the 1 st December 1941 
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no question of sub-cl. (g) can ever arise. It 
will be a case of either taking evidence of 
the actual rent or taking evidence and deter¬ 
mining the 'notional rent’ on 1-12-1941 in case 
the actual rent is not proved to the satisfac¬ 
tion of the Court or is not obtainable. It is 
when all these sub-clauses fail then and then 
only S. 9 (1) (g) can apply. It is the resi¬ 
duary sub-clause but before the residuary 
sub-clause can be applied the Courts must see 
that other sub-clauses do not apply. As regards 
onus of proof in a rent fixation case there is 
already a reported decision of this Court. 

(3) In the present case, it is the distinct 
finding of the Courts below that the premises 
were let out on 1-12-1941. If the landlord’s 
evidence to show what the actual rent was 
was such as would not carry conviction then 
the Courts should have proceeded to determine 
the ‘notional rent” on 1-12-1941 in terms of 
Cl. (2), instead of proceeding in this case 
under S. 9 (1) (g). 

(4) The result, therefore, is that the Courts 
have proceeded entirely on a wrong principle 
and the decisions must be set aside and the 
matter remanded to the learned Additional 
Rent Controller for fixation of standard rent in 
terms of S. 9 (1) (e) read with S. 9 (2) as 
pointed out in this judgment. Each party will 
pay his own costs in this Rule. 


A.I.B. 

(c) Precedents — Decisions of House of Lords 
and Court of appeal. 

The Courts in India are not bound by 
the decisions of either the House of Lords 
or the Court of Appeal and if the reasoning 
of the earlier decisions of the Court of 
Appeal appeared to be the better reason¬ 
ing, there is nothing to prevent them from 
following those decisions rather than the 
later decision of that Court or the decisions 
of the House of Lords. (Para 13 ) 

Anno: C.P.C., Pre. N. 15. 

(d) Workmens’ Compensation Act (1923), Ss.4 
1,3 — Stretched construction — (Interpretation 
of Statutes). 

With the progress of the times, the 
conception of the circumstances in which 
the workman is entitled to compensation 
has widened and become more and more 
liberal. Even if, therefore, the view taken 
by the highest courts in recent times, on 
facts which are more or less similar to the 
facts one has to deal with, be a view which 
only a stretched construction of the Act can 
bear, it will not be wrong to follow it so 
long as it is not something violently opposed 
to fundamental principles. (Para 16) 

Anno: W. C. Act, S. 1 N. 2; S. 3 N. 2. 

(e) Workmens’ Compensation Act (1923), 
S. 19—Findings of fact—Duty of Commissioner. 
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CHAKRAVARTTI C. J. AND S. R. DAS 

GUPTA J. 

Chillu Kahar, Appellant v. Burn & Co. Ltd., 
Howrah, Respondents. 

A.F.O.O. No. 110 of 1951, D/- 21-8-1952. 

(a) Workmens’ Compensation Act (1923), Ss. 
3, 10 — Succession of accidents. 

Section 10 in no way makes it impossible 
to hold a succession of accidents to be an 
accident within the meaning of S. 3. 

(Para 14) 

Anno: W. C. Act, S. 3 N. 2. 
t (b) Workmens’ Compensation Act (1923), 
S. 3 — Series of tiny accidents. 

Although an accident must be a parti¬ 
cular occurrence which happens at a parti¬ 
cular time, if it is to be an accident at all, 
it is not necessary that the workman should 
be able to locate it in order to succeed in 
his claim. 

A series of tiny accidents, each produc¬ 
ing some unidentifiable result and operating 
cumulatively to produce the final condition 
of injury, constitute together an accident 
within the meaning of S. 3. (1946) 1 All 
ER 429, (1921) 126 LT 49, Rel. on. Case 
law discussed. (Paras 14, 15) 

Thus, where in the course of the perform¬ 
ance of his duties, the eyes of a workman 
were exposed to the glare of the furnace 
and on each occasion they were struck by 
ultra violet rays which they absorbed, im¬ 
pairing and affecting his vision in slight 
imperceptible degrees, till at last the gra¬ 
dually worsening condition reached a stage 
of a serious defect of vision: 

Held that the workman suffered a 
personal injury, namely, the affection of his 
eyes, caused to him by an accident. 

(Para 19) 

Anno: W. C. Act, 5. 3 N. 2. 


The Commissioner who is charged with 
the duty of finding facts should not merely 
lift propositions from the statute itself and 
put them either in the affirmative or in the 
negative as his findings. Where he does not 
even attempt to give his finding on neces¬ 
sary facts, the High Court can go behind 
his judgment to the evidence in the case. 

(Para 17) 

Phanindra Kumar Sanyal with Jitendra 
Mohan Sen Gupta, for Appellant; Nalini Kanta 
Mukherjee, for Respondent. 


CASES CITED: 

(A) (1946) 174 LT 233: (1946) 1 All ER 429 

(B) (1921) 90 LJKB 1340: 126 LT 49 

(C) (1905) 74 LJKB 610: (1905) 2 KB 232 

(D) (1887) 57 LJQB 24: 12 AC 518 

(E) (1903) 72 LJKB 787: 1903 AC 443 

(F) (1926) 92 LJKB 676: (1926) 1 KB 497: 

18 BWCC 535 

(G) (1919) 88 LJPC 85: (1919) AC 765 

(H) (1909) 2 BWCC 20 

(I) (1912) 5 BWCC 305 

(J) (1915) WC & I Rep. 11: 31 TLR 156 
CHAKRA VARTTI, C. J.: This appeal raises 

an important question under the Workmen’s Com¬ 
pensation Act on which, I confess, I have not 
found it easy to come to a satisfactory conclusion. 

(2) The appellant, Chillu Kahar, was a work¬ 
man under the respondents, Messrs. Bum and 
Company Limited, but in what exact capacity he 
was employed is not clear. The respondents al¬ 
leged that he was a hammerman, but the appel¬ 
lant denied that allegation, although subsequent¬ 
ly he appears to have admitted it. His positive 
case, however, is that his duty was to "join iron 
into the furnace and to take it out on opening 
the door of the furnace’.’ The respondents’ case 
that he was a hammerman and worked at some 
distance from the furnace probably means tnar 
his duty was to beat heated pieces of iron ana 
steel into shape. It may well have been that tne 
appellant was a hammerman, but he was himseii 
required to throw into the fire and draw out tne 
pieces of iron and steel which he was , re ^“ e rf a 
to beat up. Unfortunately, there is no clear ima 
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ine on the matter and the learned Commissioner 
dSs not seem to have realised the necessity of 
arriving at a clear finding. 

(3) Be that as it may, the appellant's case is 
that the duties of his job were such that his eyes 
were exposed to the glare of the furnace and dur¬ 
ing the twenty years that he had served the res¬ 
pondents, that exposure had slowly impaired h;s 
eyesight till a crisis came on 9-3-1950. when there 
was a sudden flash which completely blinded him 
in both of his eyes. It was on the footing of such 
‘continuous exposure to high light and the parti¬ 
cularly intense flash on 9-3-1950, with the effect 
of completely blinding him, that the appellant 
based his claim for compensation. 

(4) The defence of the respondents was. as I 
have already stated, that the appellant had been 
a mere hammerman. Their further case was that 
the defect of his eyesight was due merely to old 
age. Besides stating these two facts the written 
statement contained no other averment. It ended 
up with the submission that the case of the appel¬ 
lant was a purely speculative one and was liable 
to be dismissed. 

(5) The record of the case on which we have 
to decide the appeal is in an extremely unsatisfac¬ 
tory condition. Evidence was not led on material 
points or if led, not properly recorded. Such re¬ 
cord as the learned Commissioner made is ex¬ 
tremely scrappy in character and deals only with 
superficial matters. Nevertheless, the parties 
agreed that we might give our decision on the 
findings of the learned Commissioner, as they 
were. 

(6) The findings of the learned Commissioner 
are, (a) that the appellant had lost 50 per cent 
of his eye-sight, (b) that such partial loss of eye¬ 
sight had not been caused by old age, but was the 
result of continuous exposure to the high light of 
the furnace in the course of the appellant’s em¬ 
ployment under the respondents and (c) that 
nothing extraordinary had happened on 9-3-1950, 
which in any way aggravated the malady. 

(7) Having come to the findings which I have 
summarised above the learned Commissioner pro¬ 
ceeded to consider whether the facts found by him 
entitled the workman to claim that he had suffer¬ 
ed an accident which had resulted in an injury. 
The answer, the learned Commissioner thought, 
must be in the negative. He pointed out that it 
was not sufficient for the appellant to establish 
that he had lost his vision in the course of his 
employment under the respondents, but he was 
required also to prove that the loss had been 
caused by an accident. As regards accident, the 
learned Commissioner proceeded to observe that 
it must be an accident which took place on a 
particular day and consequently as he had found 
that the allegation of a particularly intense flash 
on 8-3-1950, had not been proved, the appellant 

S no clalm on tae basl * of an accident, 
although his eyes might gradually have reached 
their present condition on account of the conti¬ 
nuous action of the glare of the furnace upon the 

that the decision of the Court 
of Appeal in England In the case of — 'Fitesi- 

SSfiX ^ 0rd “Otar Co. Ltd.', (1940) 1 All E R 
™s cited before the learned Commls- 
® ° ne r. but he held that the principles of that 

J22,22i“J Accordingly, the learned Com¬ 
missioner dismissed the appellant’s application. 

appea1 ' ifc was contended 
mac u-. that the learned Commissioner 

holding that the appellant was 

cE c 7 ad prove a ^finite ac¬ 

cident which had taken place on a particular day 
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and which had resulted in the injury of which he 
complained. According to Mr. Sanyal, not merely 
a single accident but a succession of accidents 
also were accidents contemplated by the Act and 
if an injury, physical or physiological, was caused 
by a continuing series of successive accidents, 
each small in character but resulting in their 
cumulative effect in the injury of which the work¬ 
man complained, there would be an accident to 
furnish a proper foundation for the claim. That 
principle, Mr. Sanyal continued, had been laid 
down by the English Court of Appeal in the very 
decision cited before the learned Commissioner, 
but its effect had not been correctly appreciated. 
In addition to that decision Mr. Sanyal also re¬ 
ferred us to the decision of the House of Lords 
in the case of — 'Burrell k Sons Ltd. v. Selvage’, 
(1921) 126 L. T. 49 (B), on which the decision 
of the Court of Appeal was wholly based. 

(9) On behalf of the respondents, our attention 
was drawn to a number of cases which had no 
bearing on the point involved in the present case. 
Those citations may, therefore, be left out of ac¬ 
count. But what was contended on the merits 
of the case was that an accident, in order to be 
a proper foundation for a claim under the Work¬ 
men’s Compensation Act, had to be a precise and 
definite occurrence which had taken place on a 
particular and identifiable day, so that in respect 
of it a notice could be given under S. 10. A suc¬ 
cession of tiny but unidentifiable accidents could 
never, therefore, be an accident within the mean¬ 
ing of the Act, since none of them in itself caused 
the injury as required by S. 3 of the Act since 
with respect to none of them, taken individually, 
a notice under S. 10 could possibly be given. • It 
was accordingly argued that cases of gradual 
affection of the general health or an organ of the 
body by the action of a series of successive acci¬ 
dents were outside the contemplation of the Work¬ 
men’s Compensation Act. 

(10) The question is one which as I have already 
said, is not easy to decide and the decisions found 
in the books do not certainly render the task 
easier. Ordinarily, one should think that an ac¬ 
cident connotes something abnormal or out of the 
way. I concede that an accident must be an 
accident from the point of view of the workman 
and if it is an occurrence which was accidental 
in the sense of being unexpected or undesigned, 
so far as he was concerned, the necessary ele¬ 
ments of an accident would be present. But, on 
the other hand, one cannot forget that the duties 
of several kinds of employment involve in their 
very nature certain incidents which the workman 
going for such employment accepts as the normal 
risks of his job. One should therefore, think that 
if in the course of the employment nothing hap¬ 
pens to the workman except the incidents which 
are inherent in the duties of the job, he would 
not be entitled to compensation on the basis of 
an accident, for the simple reason that the nor¬ 
mal incidents of the duties of the Job must have 
been taken into account in adjusting the wages 
and could not be compensated for again. Prom 
the commonsense point of view, therefore, it would 
seem that an accident could be said to occur only 
when something other than the normal incidents 

of a Job came to happen and that resulted in an 
injury. 

the bave knelled far away from 

if vSfnncT ns pol ? t of vta * ^ refinements 

of subtlety have been intro- 
£ 0 ® time to time. It is interesting to 
J hese refinements Appeared 

to the English Court of App$S on one 
particular occasion that the learned Lord Justices 


518 Calcu ta Chillu Kahar y. Burk & 

considered it expedient to leave the definition of 
••accident” alone and to proceed to dec.de the case 
before them on the simple ground that there hav¬ 
ing been no particular or identifiable occurrence 
on any particular day with respect to which a 
notice could be given, there was no accident with¬ 
in. the meaning of the Act. I am referring to 
the decision in — ‘Steel v. Cammell, Laird k Co., 
Ltd.', (1905) 2 K. B. 232 (C), decided by Collins 
M. R., Mathew and Cozens-Hardy, L. JJ. Collins 
M. R. referred to the definition or rather the 
exposition of •‘accident”, as given by Lord Hals- 
bury in the case of — ‘Hamilton, Fraser k Co. v. 
Pandorf Co.’, (1837) 12 A. C. 518 (D>, where it 
had been stated that an idea of something 
fortuitous and unexpected was involved in the 
word. In a later case, decided by the House of 
Lords in — ‘Fenton v. Thorley k Co.’, (1903) A. 

C. 443 (E), Lord Macnaghten expressed his re¬ 
gret that the word ‘‘fortuitous” should have been 
applied to the term “injury by accident” in the 
Workmen's Compensation Act and his Lordship 
thought that the element of haphazard should be 
excluded from the concept of accident. Faced 
with the definition given by Lord Halsbury and 
the criticism of that definition made by Lord 
Macnaghten, Collins M. R. observed that if he 
was to conceive of an accident from w T hich the 
element of haphazard was to be eliminated, he 
was required to perform a feat beyond his powers 
and therefore he would decide the case as man in 
the street. This conflict of opinion as to what 
the concept of accident really comprises has grown 
with the passing of time and is no longer limited 
to whether an element of haphazard is or is not 
involved. Of the many points on which the de¬ 
cisions in the books speak in two voices, the one 
before us is not the simplest, 

(12) The facts in the case of — ‘(1946) 1 All 
E. R. 429 (A)’, on which Mr. Sanyal relied were 
that the workman concerned was employed as a 
rotary fettler and his work consisted in holding, 
tightly gripped in the left hand, a hand machine, 
which was electrically operated and vibrated 
2,800 revolutions a minute, whilst with his right 
hand he pressed it against the material to be cut, 
using the weight of his body to increase the pres¬ 
sure. The performance of the duties of a rotary 
fettler produced in the workman the condition 
known as “Raynaud’s disease” and the medical 
evidence was that each vibration caused by the 
rapidly rotating instrument was a tiny blow to 
the appellant’s hand and arm, transmitted to the 
nerves causing small damage to their tissues, and 
uniimately cutting off the flow of blood needed 
to keep the hand in a healthy condition. On those 
facts, the Court of Appeal held that the principles 
laid down by the House of Lords in the case of 
— *0921) 126 L. T. 49 (B)*, applied. The facts in 
'Burrell’s case (B)', were that a young girl, em¬ 
ployed as a finisher of shell-adapters substained 
in the cross of her work abrasions on her hands 
from day to day and those ultimately resulted in 
blood-poisoning, leading to arthritis. The House 
of Lords held that the injury had been caused 
by accident and the accident was no less acci¬ 
dental because it occurred on a series of occasions 
instead of one. In their Lordships’ view, even if 
a disease or injury was not due to one specific 
or definite accident but to a series or accidents, 
each one of which was specific and ascertainable 
though its actual influence end the resulting ill¬ 
ness could not be precisely fixed, the disease or 
injury would be one caused by an accident and 
the workman would be entitled io the benefit of 
the statute. The Court of Appeal thought that 
1X1 the ca^' before them also there had been a 
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series of accidents, although the precise effect of 
each could not be ascertained and as those acci¬ 
dents in their cumulative effect had caused the 
ruination of the workman’s nerves, there was an 
accident within the meaning of the Act as ex¬ 
plained by the House of Lords. The Court brush¬ 
ed aside somewhat abruptly three of its own 
earlier decisions on the ground that they were 
inconsistent with the decision in Burrell’s case. 

(13) Mr. Sanyal contended that he was entitled 
to invoke the principles laid down by the House 
of Lords and applied by the English Court of Ap- 4 
peal in aid of the workman in the present case. 
On behalf of the respondents, our attention was 
drawn to the case of — ‘Williams v. Guest, Keen 

k Nettlefolds, Ltd.’, (1926) 1 K. B. 497 (F), one 
of the cases decided by the English Court of Ap¬ 
peal which that Court in ‘Fitzsimons’s case (A)’, 
declined to follow. It is unfortunate that the 
Court of Appeal should not have paid greater 
attention to its own earlier decisions, at least to 
the case of — ‘Williams v. Guest, Keen k Nettle- 
folds’, (F), because in that case the Court had 
attempted to distinguish the decision of the House 
of Lords in — ‘(1921) 126 L. T. 49 (B)\ Techni¬ 
cally, we are not bound by the decisions of either 
the House of Lords or the Court of Appeal and 
if the reasoning cf the earlier decisions of the 
Court- of Appeal appeared to us to be the better 
reasoning, there would be nothing to prevent us 
from following those decisions rather than the 
later decision of that Court or the decisions of 
the House of Lords. Still, however, if the facts 
of the present case bring it fairly and squarely 
within the framework of the facts of either the 
later case before the English Court of Appeal or 
the case decided by the House of Lords, we should 
certainly be slow not to follow those decisions of 
high authority. 

(14) Before proceeding further, I may dispose of 
a special point taken on behalf of the respondents. 

It will be remembered that their learned Advocate 
contended that since S. 10 required a notice of 
the accident to be given, an accident within the 
meaning of the Act could only be an occurrence 
of a precise and identifiable nature which took 
place on a particular day. That argument is not 
unfamiliar in cases under the Workmen’s Com¬ 
pensation Act and I have already pointed out that 
the Court of Appeal in England gave effect to it, 
almost in despair, in the case of — '(1905) 2 K. B. 
232 (C)’. But as pointed out by Atkin L. J., as 
he then was, in — ‘(1926) 18 B. W. C. C. 535 at 
p. 546 (F)\ that argument was disposed of by 
another decision of the House of Lords in — 
‘Innes or Grant v. Kynoch’, (1919) A. C. 765 (G). 
That was a case where a workman contracted 
blood-poisoning from a kind of germ which was 
frequently to be found in bone dust that he had 
to handle in the course of his employment and 
system by some crack in the skin. Dealing with 
that state of the facts, Lord Birkenhead observ¬ 
ed that although an accident must be a particu¬ 
lar occurrence which happened at a particular ^ 
time, if it was to be an accident at all, it was not 
necessary that the workman should be able w 
locate it in order to succeed in his claim. That, 

if I may say so with respect, seems to me to be 
good reason and a good answer to the argument 
drawn from the necessity of notice and accord¬ 
ingly I would hold that S. 10 in no way makes| 
it impossible to hold a succession of accidents t 
be an accident within the meaning of S. 3. 

(15) Reverting now to the principal question in 
the case. I would repeat once again that it 
extremely difficult to say positively, on the merits. 
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whether the facts of a case of the present nature 
. do or do not disclose an accident. It is true 
that a series of tiny accidents, each producing 
isome unidentifiable result and operating cumu¬ 
latively to produce the final condition of injury, 
have been held to constitute together an accident 
within the meaning of the corresponding English 
Act. At the same time, there are numerous 
cases in the books, almost of equal authority, 
which have taken the view that no accident can 
properly be said to be involved in such facts. To 
take but three cases nearest in their facts to the 
present case, paralysis caused by riding a carrier 
tricycle over the space of many years which im¬ 
posed a strain on the nerves of the leg, has been 
held not to be the result of an accident within 
the meaning of an accident — ‘Walker v. Hock¬ 
ney Brothers', (1909) 2 B. W. C. C. 20 (H) eczema 
caused gradually by exposure to lumes or splashes 
of chemicals has also been held to be not due to 
an accident as contemplated by the Act — ‘Evans 
v. Dodd’, (1912) 5 B. W. C. C. 305 (I); and, lastly, 
dermatitis caused in a barber’s assistant who 
had to handle shampooing materials has also been 
held to be not due to an accident — ‘Petschett 
v. Preis’, (1915) 31 T. L. R. 156 (J). I should 
think that it could well be said in the first of the 
cases to which I have referred that the nerves 
-of the workman’s leg suffered a series of tiny 
.accidents, just as in the case dealt with by the 
Court of Appeal in — ‘(1946) 1 All. E. R. 429 (A). 
So also could, I imagine, a succession of tiny ac¬ 
cidents be made out in the other two cases. It 
is therefore hardly possible to say that the prin¬ 
ciple which found with the Court of Appeal in 
the case relied on by Mr. Sanyal has been uni¬ 
formly followed, or that any particularly impres¬ 
sive reason can be given in support of the con¬ 
clusion adopted. 

(16) Reading the reports in the books, it is im¬ 
possible to avoid the feeling that a desire to 
assist a workman in distress, who has undoubt¬ 
edly suffered from causes arising out of his em¬ 
ployment, has often led to a stretching of the 
language of the statute. Even in the cases 
where the decision was in favour of the workman, 
•the observations of the learned Judges make it 
perfectly clear that they felt the pressure of 
reason on the other side and perhaps decided in 
favour of the workman in pursuance of what 
they conceived to be the policy of the Act. Mr. 

fw ya lf? 0l fi ed out ’ and ln my °Ptaton rightly, 
that with the progress of the times, the concep¬ 
ts 011 of the circumstances in which the workman 
is entitled to compensation has widened and be- 
“ d more liberal. Even if, therefore, 
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Kin ® t If t ^ ed const ™ctlon of the Act can bear, 
it wiu not be wrong to follow it so long as it is 

pttadpE ^ Vl0lently °PP°“d to fundamental 

in (1 L^L^ me to what toe actual facts 
4r o J“® P rese “t case are. Unfortunately, the 

e S £•%£?? f consldered “ sufficient to 
tiding in terms of the Act and say 

lost in the course 
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and in what manner the causes arising out 
of his duties had impaired his eyesight. He has 
not even attempted the task, but merely said 
that the affection of the appellant's eyes was not 
due to old age, but was due to causes traceable 
to the performance of his duties. In those cir¬ 
cumstances, we have to go behind the judgment 
of the learned Commissioner to the evidence in 
the case and the best evidence is that of the ap¬ 
pellant’s doctor who is a qualified eye specialist. 
In fact, this evidence does not appear to have 
been seriously challenged. According to the 
doctor, the appellant is suffering from retrobul- 
ber optic neuritis. His opinion is 
“this condition can devolve if a man works in 
strong artificial light for a long time. There 
is absorption of ultra violet rays if a man 
works in a strong artificial light. This process 
goes on increasing gradually leading to destruc¬ 
tion of tissue fibres”. 

And further: 

“In this case trauma is from strong rays of the 
artificial light”. 

(18) The substance of the medical evidence 
therefore is that in the course of the perfor¬ 
mance of his duties, the eyes of the appellant 
were exposed to the glare of the furnace and on 
each occasion they were exposed they were struck 
by ultra violet rays which they absorbed. The 
case therefore can be said to be akin to the case 
before the House of Lords, where the girl suffer¬ 
ed tiny cuts on successive days in the course of 
cleaning the shell and each time she suffered a 
cut, she imbibed some poison, or to the case be¬ 
fore the Court of Appeal where, each time the 
machine vibrated, some damage was caused to 
the nervous system of the workman. The case 
may even be said to be akin to those cases where 
the workman imbibed or assimilated some fore¬ 
ign matter into his system in tiny measures 
through a long course of days, but all in the 
course of his employment. Applying the prin¬ 
ciples applied in the type of cases to which I have 
referred, it can I think be said in the present case 
that throughout the period of the workman’s ser¬ 
vice, whether it was twenty years as he contend¬ 
ed, or mere seven years as the respondents alleged, 
there were successive assaults of high light on his 
eyes and in the case of each assault, his eyes 
absorbed some ultra violet rays which impaired 
and affected his vision in slight imperceptible 
degrees, till at last the gradually- worsening con¬ 
dition reached a stage of a serious defect of vi¬ 
sion. The accident in this case would therefore 
be the sum total of the assaults on the retina of 
the workman’s eyes on the daily occasions when 
the high light struck them and the injury would 
be the final condition of his eyes, although it was 
reached by slow degrees. It would also perhaps 
be an accident in the popular sense, because 
when one gazes upon fire or on strong light, one 
does not expect that any affection of his eyes 
would be caused, and probably in the majority of 
cases such affection would not be caused. When 
It is in fact caused in an individual, it is caused 
accidentally and is thus the result of an accident. 

(19) In my view, the weight of authorities, par- 
tlcuiarly of recent date, is in favour of the view 
which I have indicated, and I prefer to adopt it 
m favour of the contrary view contended for by 
the respondents on the strength of certain older 
decisions. I accordingly hold that the appellant 
suffered a personal injury, namely, the affection 
or his eyes, caused to him by an accident, name- 

i&Jr e , su l cess i v e assaults on his eyes by the high 
light of the furnace and the aborption on each 
occasion of ultra violet rays, causing in their 
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cumulative effect, the injury. The third element, 
namely, arising out of and in the course oi em¬ 
ployment, presents no difficulty, since the learned 
Commissioner has found that the exposure to 
the high light was caused by the appellant work¬ 
ing under the respondents. The result of the 
above finding is that this appeal must be allow¬ 
ed. 

(20) There remains then the further considera¬ 
tion as to what the amount of compensation 
would be. The workman originally claimed only 
a sum of Rs. 17-8-0 per month, but later on sub¬ 
stituted for that claim a claim of a consolidated 
amount of Rs. 1,470/-. It is admitted by the 
learned Advocate for the respondents that if the 
appellant’s claim is allowed, he cannot dispute 
the figure of the compensation money, since it is 
in accordance with the schedule. 

(2p In the result, therefore, this appeal is al¬ 
lowed, the judgment and the order of the Com¬ 
missioner are set aside and the appellant's appli¬ 
cation for compensation succeeds. The appellant 
will be entitled to recover from the respondents 
a sum of Rs. 1,470/ as compensation. 

(22) In view, however, of the extreme difficulty 
of the point involved, we would make no order 
for costs either before the Commissioner or in 
this appeal. 

(23) S. R. DAS GUPTA J.: I agree. 

B/D.R.R. Appeal allowed. 
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BOSE J. 

Dr. Satish Chandra Bhattacharjee and 
another, Petitioners v. R. N. Bose and others, 
Opposite Party. 

Civil Rule No. 1143 of 1952, D/- 4-7-1952. 

(a) Municipalities — Bengal Municipal Act 
(15 of 1932), S. 56 (2) — Revision of electoral 
roll — (Bengal Municipal Election Rules, Rr. 

.1 (6), 16 (2) ). 

The old Registering Authority is compe¬ 
tent to revise electoral roll under R. 16, 
Bengal Municipal Election Rules. (Para 5) 

(b) Constitution of India, Art. 226 — “Direc¬ 
tions, orders or writs”. 

The prayers of a petition under Art. 226 
should be as specific and definite as they 
can be, but the application of the petitioner 
cannot be thrown out simply on the ground 
that the proper writ or direction has not 
been prayed for. AIR 1951 SC 41, Foil. 

(Para 6) 

(c) Municipalities — Bengal Municipal Elec¬ 
tion Rules, R. 16 (2) — Non-compliance — 
(Bengal Municipal Act (15 of 1932), S. 26). 

Before an election under S. 26 and other 
sections specified in R. 16 is held, revision 
of electoral roll is necessary. Omission to 
revise the electoral roll makes the holding 
of such election contrary to law. 

(Paras 8, 9) 

Nani Coomar Chakravarty, for Petitioners; 
Sankar Banerjee, Standing Counsel, and Mihir 
Kumar Sarkar, (for No. 1); Diptakana Bose, 
(for No. 2); Santosh Kumar Bose and Arun 
Prokash Chatterjee (for Nos. 3 to 6), for Oppo¬ 
site Party. 

CASE CITED: 

(A) (’51) AIR 1951 SC 41: ILR (1951) 

Hyd 461 (SC) 

ORDER: This is an application under Art. 226 
°f the Constitution for an appropriate writ 


R. N. Bose ( Bose J.) A. j. 

directing respondents 1 and 2 to forbear from 
giving effect to certain orders dated 1st Aprif 
10th April and 16th April 1952 and to act and 
proceed according to law in the matter of 
holding certain municipal elections. 

(2) The case of the petitioners is that on 
16-12-1951 the electoral rolls for the fourth 
General Elections of the 5 wards of the Garden 
Reach Municipality were finally published by 
respondent 2 who is the Chairman of the said 
Municipality. As the petitioners did not pay up 
the rates and taxes of the Municipality and 
were in arrears in respect thereof, their names 
did not find place in the said finally published 
electoral rolls. The fourth General Election was 
filed on 16-3-1952. The last date for filing nomi¬ 
nation papers of Wards Nos. 1 and 4 was 
fixed on 9-2-1952. The scrutiny was held on 
18-2-1952 and the nomination papers of 11 can¬ 
didates in respect of Ward No. 1 which had four 
seats were found valid and in respect of Ward 
No. 4 which had seven seats the nomination 
papers of 14 candidates were declared valid, and 
respondent 2 published a list of the candidates 
under R. 17 (5), Bengal Municipal Election 
Rules. One Aswini Kumar Paul preferred 
appeals before the Magistrate at Alipore, under 
R. 20 (1) and the learned Magistrate ordered 
that the names of all the candidates excepting 
three in respect of Ward No. 1 and excepting 
six in respect of ward No. 4 should be expunged. 

The result was that the 9 candidates whose 
nominations were upheld as valid by the Magis¬ 
trate were declared to have been duly elected 
under R. 22 (3), Bengal Municipal Election 
Rules. But the names of these elected candi¬ 
dates have not been published in the Calcutta 
Gazette by the Government as contemplated in 
R. 44 of the Rules. The newly elected body of 
Commissioners have not started functioning nor 
have they elected any Chairman and vice- 
Chairman as provided by S. 45, Bengal Munici¬ 
pal Act. On 1-4-1952, respondent 1 purporting 
to act in pursuance of R. 2 (1) (b) fixed 
31-5-1952 as the date for holding election of one 
commissioner in each of the Wards Nos. 1 and 
4 oft the said municipality. Respondent 2 
published the said order of respondent 1 on 
10-4-1952 for the information of the rate-payers. 
On 16-4-1952, respondent 2 fixed 26-4-1952 as 
the last date for submitting nomination papers 
for holding the said election of one Commis¬ 
sioner in each of the said wards Nos. 1 and 4. 
Prior to that the petitioners on 15-4-1952 wrote 
a letter to respondent 2 to the effect that, 
although at the time of preparation of the last- 
electoral roll they were defaulters for payment 
of taxes, they had since then paid all arrears 
of taxes and had, therefore, become entitled to 
be enrolled as voters and to stand as candi¬ 
dates for election as commissioners in respect 
of the said wards Nos. 1 and 4. 

It was further pointed out in this letter that 
before holding a fresh election under S. 26, 
Bengal Municipal Act the electoral roll should 
be revised as contemplated in R. 16, Bengal 
Municipal Election Rules and unless this was 
done no fresh election could be held under S. 2o 
of the Act. On 22-4-1952 respondent 2 inti¬ 
mated to the petitioners that as he had been 
ordered by respondent 1 to hold the election on 
31-5-1952 he could not take any. action on.the 
representation made by the petitioners by tneir 
said letter dated 15-4-1952. The petitioners 
thereupon applied to this Court on 23*4-19o 
and obtained the Rule nisi. 
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(3) On 19-5-1952 four of the elected commis¬ 
sioners applied to this Court to be added as 
respondents to this application for the purpose 
of contesting this application, and an order was 
made on that date adding them as parties res¬ 
pondents. 

(4) Mr. Nani Coomar Chakravarty, the 
learned Advocate for the petitioner, has chal¬ 
lenged the validity of the orders and notifi- 
cations dated 1st April, 10th April and 16th 
April, 1952. The main ground urged by him is 

* that without revising the electoral roll as con¬ 
templated by R. 16 (2), Bengal Municipal Elec¬ 
tion Rules, respondents 1 and 2 had no jurisdic¬ 
tion to make the said orders or publish the 
said notifications. It is submitted by Mr. 
Chakravarty that the names of the elected com¬ 
missioners should have been published as re¬ 
quired by S. 50, Bengal Municipal Election Act 
and R. 44 Bengal Municipal'Election Rules and 
after that these newly elected commissioners 
should have started functioning and after elect¬ 
ing a Chairman and a Vice-chairman the Com¬ 
missioners should have appointed a committee 
to function as "Registering Authority” and this 
Registering Authority should have revised the 
electoral roll before holding election in respect 
of Wards Nos. 1 and 4 or fixing the date for 
submission of the nomination papers. It is 
argued that it is only the newly elected Com¬ 
missioners who have the power to revise the 
electoral roll and without such revision no date 
for election can be fixed or any election can 
be held under S. 26 of the Act. 

(5) Mr. Santosh Kumar Basu the learned 
Advocate for respondents 3 to 6 has, however, 
contended that as under S. 56 (2) of the B. M. 
Act the old commissioners and the old Chairman 

k and Vice-chairman continue to be in office 
until the date of the first meeting of the newly 
formed body of commissioners at which a 
quorum is present the “Registering Authority” 
as defined in R. 1 (5) and as constituted by the 
old Chairman (respondent 2) and 2 commis- 
sioners under S. 21 of the Act read with R. 
2 (2) .°f * he Rules ha d been functioning at all 
material times and are still functioning as such 
and therefore this old Registering Authority was 
competent to revise the electoral roll under 
K. 16, and so the contention of the petitioners 

hv at “Rpa e ! eC -° ral A r0 *l! c ? n , be Prepared except 
Registering Authority* constituted by the 

pinnl 7 e T l ected bod y ot commissioners is falla- 

mv ? ppears 1 ° ™ that the contention of 

fhl* i s correct - T he effect of S. 56 (2) of 

and A wt continuit y of the office 

‘RetriiprW I l f ,&? members Of the old 
Registering Authority’ and in my view this 

thi egl i Ste f nn ^ Authority” was competent to revise 
the electoral roll at all material times. 

el^tora^rni^K 61 tv, d i d for revisi on of the 

tatta o, the “fuo“e y rs aCt T™e o n rder%T|“he' 

sisrlPiPs 

tation wac furnla a Apr “* Their represen- 
the verTneS^ 1 ♦£ Wn on the 22nd and on 
reliefs Thplatrf Zf^? 7 m ° ved this Court for 
Papers S g ffa 1 

open to thpm an “, so the only course 

Basu b that UrercTare noV?’ 

uen Saw tfSOSi -a 


qualifications as required by S. 23 of the B. M. 
act which entitled the petitioners to have their 
names included in the electoral roll as voters 
in respect of any wards in the municipality. It 
xs submitted that the petitioners should have 
stated affirmatively that they possess each of 
the requisite qualifications for being a voter in 
the municipality. But all that is stated in the 
petition is that the petitioners have paid oil 
the arrears of rates and taxes and as such 
they are entitled to vote at an election of com¬ 
missioner of the said municipality. It is, there¬ 
fore, further submitted that the petitioners 
have not disclosed in the petition sufficient 
interest to maintain this application. 

I am unable to accede to these contentions of 
Mr. Basu. The net effect of paras. 3 and 4 of 
the petition is that the only disqualification that 
disabled the petitioners from being included m 
the electoral roll as voters was that they had 
delaulted in payment of the rates and taxes of 
the municipality. But that disability has been 
got over by the petitioners by paying off the 
arrears and they are now fully qualified to be 
enrolled as voters and to stand as candidates 
lor election as commissioners of the munici¬ 
pality. There is no affidavit either by respon¬ 
dent 1 or respondent 2 disputing the statements 
in para. 4 of the petition or suggesting that the 
petitioners do not possess all the requisite quali¬ 
fications. Respondents 3 to 6 have filed a 
counter-affidavit but the only statement that is 
made therein with reference to para. 4 of the 
petition is that the said respondents are not 
aware of the truth of what is stated in para. 4 
of the petition. In my view the petitioners 
have disclosed sufficient interest to maintain this 
application. 

(6) It was next submitted by Mr. Basu as 
also by Mr. Shankar Banerjee who appears for 
respondent 1 that as the petitioners have not 
specifically asked for revision of the electoral 
roll and inclusion of their names in the revised 
roll they cannot ask for the other reliefs which 
they have claimed in the several prayers of 
the petition. It may be pointed out that the 
main grievance that is agitated in the petition 
is the failure or neglect to revise the electoral 
roll and to prepare a fresh electoral roll for 
the purpose of holding fresh election of the com¬ 
missioners. That is the burden of the entire 
application In the prayers of the petition the 
petitioners have asked for cancellation of the 
orders and notifications dated the 1st April, 
10th April and 16th April and they have also 
asked for "issue of orders and/or directions on 
the respondents to act and proceed according to 
law in the matter of holding election”. This 

SF al .. prayer wide enou Sh to embrace 
within its scope the prayer for revision of the 
electoral roll and inclusion of the names of the 
petitioners as voters in such roll. It is true 

hiit some of the cases of this Court have held 

Finn t K»* P u y l rs °* the petition must be spe- 
w, 9. ^ut it has also been pointed out by 

J ' of the . Su P reme Court that absence 

Art P ^9 of P tv. ay petition moved under 
il°V he Constitution does not take away 

diefs fn ?n°n Court to suitable 

reueis in appropriate cases. 

case Z as °, b A e f ved * y Mukherjee J. in the said 
1951 q f r 7 i v. Union of India’, AIR 

SC 41 at p ‘ 53 < A >’ as follows: 

ve nyW ^A rt 32 *- of the Constitution gives us 

onr^turitc 6 dlscr ft 1 oii in the matter of framing 

ur writs to suit the exigencies of particular 
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cases and the application of the petitioner 

cannot be thrown out simply on the ground 

that the proper writ or direction has not 

been prayed for.” 

These observations made by Mukherjee J. are 
equally applicable to the application under 
Art. 226 of the Constitution. It is no doubt 
desirable that the prayers of a petition should 
be as specific and definite as they can be, but 
|the Court is not powerless to aflord necessary 
reliefs in proper cases. 

(7) It has been further contended by Mr. 
Santosh Kumar Basu that as the two commis¬ 
sioners who constitute the “Registering Autho¬ 
rity” along with respondent 2 are not parties to 
this application, no direction for revision of the 
electoral roll can be given by this Court in their 
absence. I do not think that there is much sub¬ 
stance in this contention. The petitioners have 
complained of only the acts of respondents 1 
and 2. The order fixing the date of election was 
by respondent 1. The notification dated 10th 
April which published the order of respondent 
I fixing the date of election, was issued under 
the signature of respondent 2 as chairman of the 
Municipality. The notification fixing the last 
date for submitting nomination papers for hold¬ 
ing the fresh election was also issued under the 
signature of respondent 2. Consequently the 
issue of appropriate writ and directions against 
respondents 1 and 2 will give effective reliefs to 
the petitioners. Therefore the non-joinder of the 
two commissioners is not fatal to the maintain¬ 
ability of the application. If this point had been 
taken in the affidavits, this alleged defect could 
have been got over by serving notice of the 
Rule on the two commissioners. 

(8) It is true that the order dated 1-4-1952 
which was made by respondent 1 fixing 31-5-1952 
as the date for holding the election of commis¬ 
sioners in respect of wards 1 and 4 of the muni¬ 
cipality was a good and valid order at the time 
it was made. But it is clear that omission to 
revise the electoral roll as required by R. 16 (2) 
of the B. M. E. Rules made the holding of such 
election contrary to law and as such the peti¬ 
tioners are entitled to seek the interference of 
this Court by directing respondents 1 and 2 to 
forbear from giving effect to the impugned orders 
and notifications issued by them for the purpose 
of holding fresh elections. 

(9) It was contended both by Mr. Basu and 
Mr. Banerjee that the election fixed on 31-5-1952 
is merely a continuity of the General Election 
which was fixed to be held by 16-3-1952 and as 
such the finally published electoral roll of 
16-12-1951 will hold good and is available for 
this fresh election and no revision of electoral 
roll is necessary. This contention appears to me 
to be without substance, inasmuch as the order 
of the Additional District Magistrate of 1-4-1952 
makes it quite clear that the fresh election that 
is to be held, is one under S. 26 of the B. M. Act. 
Further Rule 16 provides in definite and un¬ 
ambiguous terms that before an election under 
S. 26 and other sections specified therein is 
held, revision of electoral roll is necessary and 
shall be made. 

(10) It is to be noted that the date for holding 
the election has passed and therefore the entire 
proceedings for holding the contemplated elec¬ 
tion have become infructuous. It is therefore 
not necessary now to issue any writ directing 
the respondents to forbear from giving effect to 
the orders and notifications dated 1st April, 
10th April and 16th April, 1952. 


(11) In my view this petition should succeed 
and the Rule is made absolute to the extent 
that respondents 1 and 2 are directed to act 
and proceed according to law in the matter of 
holding election of a commissioner in respect 
of each of the Wards Nos. 1 and 4 of the Garden 
Reach Municipality. I make no order as to 
costs. 

A /D-H. Application allowed. 
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MITTER AND SEN JJ. 

Raj Bahadur, Petitioner v. Legal Remem¬ 
brancer to the Government of West Bengal and 
others. Opposite Party. 

Criminal Misc. Case No. 14 of 1953, D/- 

17-2-1953. r 

(a) Constitution of India, Art. 226 — Appli¬ 
cation in case where minor is incarcerated. 

Where a girl incarcerated is a minor, 
the only person competent to move the 
High Court in habeas corpus under 
Art. 226 is one who is entitled either to 
the custody of the child or to represent 
her legally. Where, however, such a per¬ 
son is shown to be incapable of making the 
application, or where no such person 
exists, the question of the right of a friend 
to make such an application may pro¬ 
perly arise. But, in that case, it roust be 
shown by an affidavit, firstly, that no one 
who is legally entitled to the custody of 
the child or to represent her exists, or 
that such a person, if any, is unable, for 
reasons to be set out in the affidavit to 
make such an application and. secondly, 
that the applicant himself is interested in 
the welfare of the child. (Para 3) 

(b) Constitution of India, Article 22 — 
“Arrest” does not include removal — (Bengal 
Suppression of Immoral Traffic Act (6 of 
1933), S. 13). 

The word “arrest” in Art. 22 has a 
much restricted meaning and does not 
include the removal of a minor girl from 
a brothel or from premises which are 
used as a brothel under S. 13 of the 
Bengal Suporession of Immoral Traffic 
Act, 1933. AIR 1953 SC 10, Rel. on. 

(Para 6) 

(c) Bengal Suppression of Immoral Traffic 
Act (6 of 1933), Ss. 13, 14, 15 and In¬ 
validity of — (Constitution of India, Art. 21). 

The words “procedure established by 
law” in Art. 21, Constitution of India, 
refer to any enactment which is not re¬ 
pugnant to the Constitution. Hence, 
Bengal Act 6 of 1933 is attracted by Art. 

21, orovided, there is nothing in the 
Bengal Act which is repugnant to the Con¬ 
stitution. The scheme of the Bengal Act 
is to provide for salvage of such children 
as are being exploited or are likely to be 
exploited for immoral purposes. Article 23 
of the Constitution provides for prohibi¬ 
tion of traffic, ‘inter alia*, in human beings, 
which would include traffic in women and 
children for immoral or other purposes. 
There is thus nothing in the Bengal Act 
which can be said to infringe either 
Art 21 or Art. 22 of the Constitution. AIK 
1950 SC 27, Foil. <?*** 7) 
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(d) Bengal Suppression of Immoral Traffic where she carried on the profession of. a 
Act (6 of 1933), S. 17 (2) — "Her case”, cancer. The house concerned » a ^rcoiel 
leanin g of. In consequence or the recovery of the girl, the 

. ... „ . no lice sc n t ud a woman named Tara <md 

The use of the wares her case in Caique for trial under Ss. 3 and 10 

S I. (2) suggest that the paramount con- “ the bSgai Suppression of Immoral Traffic 
sideration tor me Court is fler ^e-i^re a ~~ allegation that odeuces 
her future custody and that the girl's 'case’ ^er the^md sections had been 

m that sense has to oe dispesec oi m £££££? by them in resnect of the said 

accordance witn the provisions or the Act. It d w ^ m connection ‘with that prosecu- 

Jitendra Nath Ghose. for Petitioner* J. II. :i0E :hat - ores “ t r ap?li S Sf 
for Opposite Part,. 
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1953 CnLJ *30 (SC) of the girl, removed her from the said address 

(Bj (30) A-il lyoO ait Ijot ^.CR t-o: tJ1 Bowbazar Street and produced her before 

31 Cri LJ 1383 (SC) . .a learned Magistrate wnc* on 27-1-1953, made 

MITTER J.: This is an application uncer lae following order: 

Art 226 of the Constitution for a Writ in »Th*=> girl Panna Bai is examined. She says 
the nature of Habeas Corpus, directing the s h e wants to go back to Bowbazar house, 

production of one Fanna Bai, now in the cos- Considering the evidence of Dr. K. Hcssain, 

tedy of the Lady Superintendent of the I am of the opinion that the age of the 

Government Rescue Home. girt 13 between 161 and 17 years, nearer 17 

(2) The petitioner claims to be known to years on 30-10-52. the date of examination, 

the said Panna Bai. His case is that as by Having regard to S. 14 (2) of B. S. L T. 
reason of her incarceration, the girl is unable Act. 1933, I direct that Panna Bai be 

to move this Court, he is entitled to ask lor detained at the Rescue Home for 9 months 

appropriate orders for her release. more.” 


The girl Panna Bai is examined. She says 
she wants to go back to Bowbazar house. 
Considering the evidence of Dr. K. Hcssain, 
I am of the opinion that the age of the 
girl is between 161 and 17 years, nearer 17 
years on 30-10-52. the date of examination. 

Having regard to S. 14 (2) of B. S. L T. 
Act. 1933, I direct that Panna Bai be 
detained at the Rescue Home for 9 months 
more.” 


(3) The first point which falls to be deter- The girl has been at the Rescue Home since, 
mined is whether or not the petitioner is com- (6) Mr. Ghose’s contention is that the girl’s 
petent to make this aDolication. There can detention is neither punitive nor preventive, 
be no doubt that the girl concerned is a and is. therefore, illegal. He argues that 
minor. As to her age, the evidence of Dr. Ss. 13. 14. 15 and 17 of the Bengal Act violate 
Kafcir Hossain appears to be conclusive. The the provisions of Arts. 21 and 22 of the Con¬ 
sul being a minor, it seems to us that ordi- stitution. The answer to this argument is 
narily the only person competent to move the that Art. 22 does not appear to us to be appli- 
Court in habeas corpus is one who is entitle! cable to the facts of this case. Mr. Ghose 
either to the custody of the child or to repre- argues that the removal of the girl under S. 13 
sent her legally. Where, however, such a of the Bengal Act amounts to her arrest, and 
person is shown to be incapable of making the that, therefore, the person concerned should 
appucation, or where no such person exists, be entitled to the protection afforded by Cls. 
the question of the right of a friend to make (1) and (2) of Art. 22 of the Constitution. 
S fh- an appll cation m *y properly arise. But, Section 13 is as follows: 

t ^ mus * s *? own by an affidavit, 4 The Commissioner of Police, Superintendent 

nrsuy, that no one who is legally entitled to of Police, or a police officer not below the 

me custody of the child or to represent her rank of a Sub-Inspector specially authorised 

a ary, is unable. in writing in this behalf by the Commis- 

be ^ ^ , the affidavit, to sioner of Police or Superintendent of Police, 

the annhVanT se 5°? dl 7> , ma - v enter any Premises if he has reason to 

me applicant himself is interested in the believe— 

,1,! chfld T The P^ent applicant, (a) that an offence Dunishable under S. 4 

In the welfeT> d nTJP-h? “ tere sted has been committed or is being com- 
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Bengal Act. A similar controversy arose in 
the case of — ‘State of Punjab v. Ajaib Singh’, 
AIR 1953 SC 10 (A). The question there was 
whether the taking into custody of an abducted 
person by a police officer and the delivery of 
such person by him into the custody of the 
Officer in charge of the nearest camp under 
S. 4 of the Abducted Persons (Recovery and 
Restoration) Act 65 of 1949 could be regarded 
as arrest and detention under Art. 22 ( 1 ) and 
(2) of the Constitution. Section 4 of that Act 
provided that il any police officer, not below 
the rank of an Assistant Sub-Inspector, or any 
other police officer specially authorised by the 
State Government in that behalf, had reason 
to believe that an abducted person resided or 
was to be found in any place, he might, alter 
recording the reasons for his belief, without 
warrant, enter and take into custody any 
person found therein who, in his opinion, was 
a abducted person, and deliver or cause such 
person to be delivered to the custody of the 
Officer in charge of the nearest camp with 
the least possible delay. Their Lordships of 
the Supreme Court held that the physical res¬ 
traint put upon an abducted person in the 
process of recovering and taking that person 
into custody under S. 4 of the impugned Act 
could not be regarded as arrest and deten¬ 
tion within the meaning of Art. 22 (1) and 
(2). In view of the various definitions of the 
word “arrest” in well-known Law Dictionaries, 
Das J., in construing Art. 22 of the Constitu¬ 
tion, observed as follows: 

“We are in agreement with learned counsel 
tu this extent only that if the language of 
the Article is plain and unambiguous and 
admits »of only one meaning, then the duty 
of the Court is to adopt that meaning irres¬ 
pective of the inconvenience that such a 
construction may produce. If, however, two 
constructions are possible, then the Court 
must adopt that which will ensure smooth 
and harmonious working of the Constitution 
and eschew the other which will lead to 
absurdity or give rise to practical inconve¬ 
nience or make well-established provisions 
of existing law nugatory.” 

It is not necessary to go further into this 
matter, for, the law laid down in that case 
is conclusive on the point. 

(7) Mr. Ghose next argues that the girl’s 
removal from the brothel and her subsequent 
detention at the Rescue Home were in breach 
of the provision of Art. 21 of the Constitution. 
As to this, we need only say that the matter 
is concluded by the majority decision of the 
Supreme Court in — ‘Gopalan A. K. v. State 
of Madras’, AIR 1950 SC 27 (B). In our 
view, the words “procedure established by 
law” refer to any enactment which is not re¬ 
pugnant to the Constitution. That being the 
position, Bengal Act 6 of 1933 would be 
attracted by Art. 21, provided, of course, there 
is nothing in the Bengal Act which is repug¬ 
nant to the Constitution. Art. 23 of the Consti¬ 
tution provides for prohibition of traffic, ‘inter 
alia’, in human beings, which would include 
traffic in women and children for immoral or 
other purposes. The provisions of Art. 35, 
which require that Parliament shall have, and 
the Legislature of a State shall not have, power 
to make laws for prescribing punishment for 
those acts which are declared to be offences 
under Part III of the Constitution, are subject 
to c L ause (b) of Art. 35. It is, therefore, 
nobody’s case that Bengal Act 6 of 1933 is not 


validly in operation. If the provisions of Art 
11 (1) and (2) have no application to the facts 
of this case, then the question of the alleged 
non-disclosure of the grounds of the girl’s 
removal or any failure to produce her before 
tne nearest Magistrate within a period of 24 
hours cannot arise. The scheme of the Bengal 
Act is to provide for salvage of such children 
as are being exploited or are likely to be ex¬ 
ploited for immoral purposes. While the Con¬ 
stitution prohibits discrimination, it provides for 
protection of women and children who may be a 
said to suffer from a certain amount of dis¬ 
ability either by reason of their sex or age. 

In our view, nothing has been shown in the 
Bengal Act which can be said to infringe either 
Art. 21 or Art. 22 of the Constitution, and we 
would, therefore, hold that the removal and the 
subsequent detention of the girl under the pro¬ 
visions of the said Act were and are legal. 

(8) Mr. Ghose argues that the words “her 
case” appearing in S. 17 (2) of the Bengal Act 
suggest that the girl concerned was either an 
accused in the proceedings or that she was to 
he detained until she had deposed in the case. 

In our view, there is no substance in this con¬ 
tention. The use of the words “her case” 
would suggest t^iat the paramount consideration 
for the Court was her welfare and her future 
custody and that the girl’s ‘case’ in that sense 
had to be disposed of in accordance with the 
provisions of the Act. Sections 14. 15, 16 and 
17 of the Act provide for the girl being placed 
in suitable custody until she attains the age 
of 18 years, and we cannot see how these pro¬ 
visions offend against the provisions of the Con¬ 
stitution. 

(9) In our view, no case has been made out 
for any of the reliefs asked for. In the result, 
this application fails and is dismissed. 

(10) Mr. Ghose on behalf of the petitioner 
asks for a certificate under Art. 132 of the Con¬ 
stitution. The points involved are concluded by 
the two decisions of the Supreme Court already 
referred to in our judgment. Mr. Ghose’s 
praver is accordingly rejected. 

(11) SEN J.: I agree. 

A/V.S.B. Application dismissed. 
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Sm. Radharani Das, Defendant-Petitioner v. 
Sisir Kumar and others, Opposite Party. 

Civil Rule No. 1465 of 1951, D/- 10-9-1952. 

(a) Civil P. C. (1908), Ss. 2 (2), 96 — Right 
of appeal — (Houses and Rents — West Bengal 
Premises Rent Control (Temporary Provisions) 
(Amendment) Act (62 of 1950), S. 6). 

Decision rejecting an application under 
S. 6, West Bengal Premises Rent Control 
(Temporary Provisions) (Amendment) Act 
(62 of 1950) is appealable. AIR 1948 PC 
12, Foil. Case law discussed. (Paras 7, 8) 
Anno: C.P.C., S. 2(2) N. 3, S. 96 N. 2. 

(b) Constitution of India, Arts. 141, 372 — 
Decision of Judicial Committee. 

A decision of the Judicial Committee is 
binding upon the High Court until the 
Supreme Court rules otherwise. (Para 6) 
Hemendra Chandra Sen and Nitya Ranjan 
Biswas, for Petitioner; Bankim Chandra Baner- 
iee and Umaprosad Mukherjee, for Opposite 
Party. 
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CASES CITED: 

(A) (1877) 47 LJQB 10: 3 QBD 1 

(B) (T2) 40 Cal 21: 39 Ind App 197 (PC) 

(C) (’48) AIR 1948 PC 12: 74 Ind App 2G4: 

52 Cal WN 275 (PC) 

(D) (’48) ILR (1948) 2 Cal 494 

(E) (’49) ILR (1949) 1 Cal 487 

(F) (’50) First Misc. Appeal No. 19 of 1948, 

D/- 27-4-1950 (Cal) 

P. N. MOOKERJEE J: This Rule is directed 
against an order of the learned Munsif, First 
Additional Court, Alipore, rejecting the peti- 
■* tioner tenant's application for rescission of an 
ejectment decree obtained against her by the 
landlords opposite parties. The application was 
made under S. 6, West Bengal Premises Rent 
Control (Temporary Provisions) (Amendment) 
Act, 1950 (West Bengal Act 62 of 1950) which 
runs as follows: 

“Where at any time between the commence¬ 
ment of the said Act (West Bengal Premises 
Rent Control (Temporary Provisions) Act, 
1950-West Bengal Act 17 of 1950) and of 
‘this Act’ (West Bengal Act 62 of 1950) an 
order or decree for the recovery of posses¬ 
sion of any premises has been made or passed 
by any Court but possession of such pre¬ 
mises has not been recovered in execution of 
such order or decree and the Court is of 
opinion that the order or decree would not 
have been made or passed if ‘this Act’ had 
been in force when the order or decree was 
made or passed, the Court may, on application 
by the tenant within sixty days of the com¬ 
mencement of ‘this Act’ rescind or vary the 
order or decree on such terms and conditions 
as it deems necessary for the purpose of 
giving effect to the provisions of S. 18 of 'the 
said Act’ as amended by ‘this Act’.” 
k (2) The application was rejected by the 
learned Munsif on 26-5-1951 and the propriety 
of this decision is the subject-matter of the 
Present Rule which is opposed by the landlords. 

(3) At the hearing of this Rule, a preliminary 
objection was taken to its maintainability and 
, r 'j“. a, }u nee ‘ a PP ear »ng tor the landlords, con¬ 
tended that from the learned Munsif’s decision 

thl a i£ eal , ay the law and > accordingly. 

petent 6Sent appllcatlon for revision was incom- 
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It is also equally well settled that when a 
legal right is in dispute and the ordinary Courts 
of the country are seised of such dispute, the 
Courts are governed by the ordinary rules of 
procedure applicable thereto and an appeal lies, 
if authorised by such rules, notwithstanding , 
ihat the legal right claimed arises under a spe¬ 
cial statute which does not in terms confer a 
right of appeal: vide — ‘Adaikappa Chettiar v. 
Chandrasekhara Thevar*, AIR 1948 PC 12 (C). 
There can be little doubt that in an application 
under S. 6 of the Amending Act 62 of 1950, or 
S. 18 of the original Act (Act 17 of 1950) 
whether before or after the amendment, a legal 
right is in dispute and that the ordinary civil 
Court of the country is in seisin of the same, 
that is, of such dispute. If, therefore, the deci¬ 
sion of such an application falls within the pro¬ 
vision or provisions which authorise appeals 
from decisions of civil Courts, its appealability 
would be beyond question. The Code of Civil 
Procedure contains the general law of appeals 
in relation to civil Court decisions. Under it 
decisions or adjudications of civil Courts are 
divided into two classes, viz. decrees and orders. 
Decrees are as a rule appealable excepting 
decrees passed on consent. Orders are appeal- 
able only when they fall within S. 104 or O. 43, 
R. 1 of the Code. Admittedly the impugned 
decision with which we are here concerned can¬ 
not be brought within any of these latter pro¬ 
visions namely, S. 104 and O. 43, R. 1 of the 
Code. The relevant enquiry therefore is whe¬ 
ther it satisfies the tests or requirements of a 
decree under the Code of Civil Procedure. 

(5) Prior to the decision of the Judicial Com¬ 
mittee in — 4 AIR 1948 PC 12 (C), there was a 
large, almost overwhelming, preponderance of 
judicial opinion in this country, the underlying 
principle whereof would have answered this 
question in the negative. That opinion was 
apparently based on the view that an applica¬ 
tion to re-open, rescind, vary, amend or modify 
the decree could not appropriately be said to 
involve the determination of a matter in con- 
roversy in the suit, and although the applica¬ 
tion might have to be made in the suit itself, 
a question concerning the decree, — already 
passed m the suit, could hardly be properly 
called a matter in controversy in the suit. This 

P* e ™^?X CV - er \? as not acce P ted by the Judicial 
Committee in the case, above cited, where their 

^f rd f hips fur ther held that mere rejection or 
dismissal of such an application might in the 

f'^"? stances °. f a particular case amount to a 
formal expression of adjudication within the 
oft he definition of a decree as con- 
tained in the Code and their Lordships thus 
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maining requisites or elements under the res¬ 
pective definitions. In the case of ‘orders’ 
such composite documents are often found and 
as both decrees and orders are formal expres¬ 
sions of adjudications and differ only in their 
^constituents the ‘order’ being the residuary that 
is, “the formal expression of any decision of a 
civil Court which is not a ‘decree’ such a com¬ 
posite document when it contains the other 
essential elements or requisite of a decree may 
well be a decree under the Code. 

Section 33 of the Code does not necessarily 
rule out such a composite document and such 
documents are clearly contemplated by Rr. 187 
and 183 of our Civil Rules and Orders and the 
decision of the Judicial Committee above cited, 
may thus have been given in spite of the said 
S. 33 and with the fullest notice or cognisance 
thereof and it is not necessarily inconsistent 
with the same. It is also to be remembered that 
a decision of the Judicial Committee is binding 
upon this Court until the Supreme Court rules 
otherwise (vide Art. 225 of the Constitution and 
Art. 141) and it is not disputed before us that 
there has been uptill now no contrary pro¬ 
nouncement by the Supreme Court affecting the 
above decision of the Judicial Committee or the 
relevant dictum contained therein. In such cir¬ 
cumstances, we must proceed upon the view of 
law as expounded in the said decision and the 
controversy in the present case must be deter¬ 
mined on that footing. It may be added here 
that even before the decision in — ‘AIR 1948 
PC 12 (C), this Court laid down and applied 
a similar principle in a case under the Calcutta 
Rent Control Ordinance of 1946: vide — ‘Gouri 
Dutt v. Kasiram’, ILR (1948) 2 Cal 494 (D). 

(7) In the above view of the matter and exa¬ 
mining the materials before us in the light of 
the Judicial Committee’s pronouncement already 
cited it must be held that the learned Munsifs 
decision dated 26-5-1951 contained an adjudica¬ 
tion which so far as that Court was concerned 
“conclusively determined the rights of the 
parties with regard to a matter of controversy 
in the suit”. It was also a “formal expression” 
of that adjudication. It was thus a decree 
under the Code of Civil Procedure and was as 
such appealable. This view is clearly supported 
by two recent decisions of this Court, both 
under the Bengal Money Lenders’ Act, one re¬ 
ported in the case of — 'Satish Chandra v. 
Riyasat Hossain’, ILR (1949) 1 Cal 487 (E) and 
the other to be found in the case of — \Jadu- 
nath Roy v. Sm. Ashalata Devi’, First Misc. 
Aopeal No. 19 of 1948 decided by Sen and 
Chunder JJ. on 27-4-1950 (Cal) (F) not yet 
reported, where the above decision of the Judi¬ 
cial Committee was noticed, cited, considered 
and followed. 

(8) We hold, therefore, that under the law 
an aopeal lay from the decision of the learned 
Munsif now challenged before us and as such 
the present application in Revision is not com¬ 
petent or maintainable. The preliminary ob¬ 
jection is. accordingly, upheld and this Rule is 
discharged on that ground. 

(9) In the above view of the matter it is rot 
necessary for us to express any opinion on the 
other questions involved in this Rule. 

(10) The parties will bear their own costs in 
this Court. 

(11) DAS GUPTA J.: I agree. 

A/D.H. Rule discharged. 
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Kanhaiyalal Jhanwar, Plaintiff v. Pandit 
Shirali and Co. and others, Defendants. 


Civil Suit No. 2834 of 1949, DA 29-2-1952. 

(a) Contract Act (1872), S. 172 — Pledge of 
shares — Share script deposited with pledgee 
by way of pledge — Deposit also of blank 
transfer in respect thereof, signed by pledgor 
and a witness — It is a good pledge — Pledgee 
can iiii in the blanks in transfer — (Companies 
Act (1913), S. 34 Sch. I Table A, Reg. 18). 

. ^ (Para 4) 

Anno: Contract Act, S. 172 N. 1; Companies 
Act, S. 34 N. 2. 


(b) Contract Act (1872), S. 172 — Pledge of 
snares — Transier of title is not necessary — 
Simple delivery of possession of script is 
enough — (Companies Act (1913), S. 34). 

(Para 4) 

Anno: Contract Act, S. 172 N. 1; Companies 
Act, S. 34 N. 2. 


(c) Companies Act (1913), Ss. 21 (1), 34 — 
Articles giving lien to company over shares 
for debts due from member — Director pledg¬ 
ing his shares with third person — Subsequent 
agreement with company whereby such member 
incurring debt due to company — Company 
held had lien over shares — Lien held had 
priority over pledge, agreement being entered 
by company without knowledge of previous 
pledge — Knowledge of director held not know¬ 
ledge of company — (Contract Act (1872), 
S. 172). 

A company had under the Articles a lien 
on the shares held by a member in respect 
of debts, liabilities or engagements with 
the company. A member had under an 
agreement guaranteed due payment to the 
company of all the debts due by a third 
person to the company. This member had 
pledged his shares with another, before he 
had entered into the agreement referred to 
above, with the company. The question 
arose whether the lien of the company had 
priority over the pledge. 

Held (1) that the company had according 
to the Articles lien on the shares held 
by the pledgor in respect of the debt due 
from him under the agreement. (Para 9) 

(2) that the debt in respect of which 

the lien was claimed having been incurred 
without notice of the previous pledge, had 
priority over the pledge. (Para 11) 

(3) that the fact that the pledgor was 

himself a director was immaterial because 
knowledge of a director is not imputable to 
the company unless the knowledge is ac¬ 
quired in his capacity of a director and 
the agreement with the pledgor was entered 
into bv other directors on behalf of the 
company. (Para 13) 

(4) that by the agreement with the 

pledgor, the company could not be said to 
have waived its contractual lien. There 
would have been waiver, if there had been 
actual pledge of shares with the company, 
for pledge is a higher security than the 
equitable charge and the acceptance of it 
implies an intention to give up the lower 

security. (P* ra 16) . 

Anno: Contract Act. S. 172 N. 1; Companies 

Act, S. 34, N. 3, 4; S. 21 (1) N. 1, 2. 
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D. C. Sethia, for Plaintiff; G. Mitter, for added 
Defendant 3. 

CASES CITED: 

(A) (’42) AIR 1942 Cal 461: ILR (1942) 

1 Cal 122 

(B) (’49) ILR (1949) 1 Cal 199 

C) (1886) 56 LJCh 364: (1886) 12 AC 29 

(D) (’33) AIR 1933 All 607: 55 All 810 

(E) (1905) 74 LJCh 531: (1905) 2 Ch 147 

(F) (’48) AIR 1948 Pat 443: 27 Pat 108 

JUDGMENT: In this suit there are three 
^defendants but only one of them, namely, 
defendant 3, appeared to contest the claim. The 
other two defendants filed their written state¬ 
ments but did not appear at We hearing.,. The 
substantial contest is whether the plaintiff or 
defendant 3 is entitled to a prior charge over 
certain shares belonging to defendant 2 . 

(2) The plaintiff alleges that on 1-8-1946, 
defendant 1, Pandit Shirali & Co., executed a 
promissory note for Rs. 37,500/- payable to him 
on demand and defendant 2, Hemmad, guaran¬ 
teed the due payment of the: promissory note 
and as security for the guarantee, in or about 
November 1947, pledged to the plaintiff cer¬ 
tain shares held by him in the Orient Movietone 
Corporation Ltd., which is defendant 3 in this 
suit. The plaintiff claims the amount of the 
promissory note against the debtor and the 
guarantor and also the enforcement of the 
pledge by the guarantor. He has proved the 
promissory note and the guarantee and is, 
therefore, entitled to the money decree claimed 
against Pandit Shirali & Co. and Hemmad. 

(3) The difficulty arises with regard to the 
other part of the plaintiff’s claim, namely, his 
enforcement of the pledge. This claim is 
opposed by defendant 3, the Orient Movietone 
Corporation Ltd. I will call this defendant, the 

* defendant company. It says that it has a prior 
charge over the shares. This question of 
priority was the principal point argued in this 
case. 

(4) The defendant company also denied that 
the Plaintiff had any pledge. As I have said, 
the plaintiff proved the pledge and produced 
the share scripts and transfers. These trans¬ 
fers are, however, completely blank except for 
the signatures of Hemmad and of a witness 
who attested Hemmad’s signatures thereon. It 
does not seem to me that this condition of the 
transfers makes the pledge invalid and I did 
not understand learned counsel for the defen¬ 
dant company to contend seriously that it was 

gL J 4 ,s . v ' e11 se iH ed th , at the Pe^on to whom 
™ 7?u ts ? nd t/ansfers in blank as to the 
f“ e . of the transferee and the date of the 
ransfer are given, has the authority of the 
transferor to fill up these blanks. See — ‘In 

1942 Cai er 461 (A?**' ^ MiUs Co - Ltd ’- AIR 

th^M h ^ ty Presumed from the fact 
that the transferor did intend, bv what he had 
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be sufficient to create a pledge thereon. Ther 
transfers, if in order, would have transferred 
the title in the shares to the plaintiff, but a 
transfer of title is not necessary to create a 
pledge, simple delivery of possession being 
enough, it must, therefore, be held that the 
plaintiff became a pledgee of the shares in or 
about November, 1947. 

(5) The defendant company then says that, 
even if the shares had been pledged to the 
plaintiff in November 1947, it held a prior 
charge thereon. Its case is that, under an 
agreement between it and Pandit Shirali & Co., 
it had advanced large sums of moneys to the 
latter in connection with the exploitation of 
certain cinematographic films, it is stated that 
in February 1949 a sum of Rs. 61,095-13-9 was 
due to the defendant company from Pandit 
Shirali & Co. under this agreement. It is 
further stated that, upon the defendant com¬ 
pany pressing for payment of this sum. 
Hemmad interceded and guaranteed repayment 
of the moneys. 

According to the defendant company, upon 
such guarantee and upon Hemmad pledging 
with the defendant company the shares men¬ 
tioned above, it gave Pandit Shirali & Co. a 
year’s time to pay. These facts, excepting the 
actual pledge, were established in evidence. It 
will be remembered that the share scrips were 
lying with the plaintiff and had not admittedly 
been delivered to the defendant company. The 
verbal evidence and the minutes of the 
director’s meeting of the defendant company 
show that there was only an agreement by 
Hemmad to pledge the shares but no actual 
pledge. Such agreement, to my mind, is of no 
avail. It does not result in an actual pledge 
as the scrips were not delivered in terms of 
the agreement. There is no evidence of any 
agreement creating a charge on the shares 
without a pledge. The result is that the defen¬ 
dant company cannot establish that in Febru¬ 
ary, 1949, it acquired any right to the shares 
which would have been binding on the plain- 
tiff. It is also clear that, even if it had 
acquired any rights then, such rights, must 
on the facts proved, have been of a kind which 
would have ranked in priority after the pledge 
in the plaintiff’s favour because the plaintiff’s 
rights accrued earlier and no equity has been 
established entitling the defendant company 
to supersede the plaintiff. 

(6) The defendant company then contends 
that it has, in any event, a lien on the shares 
under Art. 39 of its articles of association. 
That article is in these terms: 

“The Company shall have a first and para¬ 
mount lien upon all the shares registered in 
the name of each member (whether solely 
or jointly with others) and upon the pro¬ 
ceeds of sale thereof for his debts; liabilities, 
and engagements, solely or jointly with any 
other person to or with the Company, whe¬ 
ther the period for the payment, fulfilment, 
or discharge thereof shall have actually 
arrived or not and no equitable interest in 
any share shall be created except upon the 
footing and condition that Cl. 16 hereof is 
to have full effect. And such lien shall 
extend to all dividends from time to time 
declared in respect of such shares. Unless 
otherwise agreed the registration of a trans- 

IVL n shares , operate as a waiver of 
ComPan/s lien, if any, on such shares. 1 * 

?? behalf of Pontiff it is said that* 
the debts, engagements and liabilities men- 
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tioned 


.— in Article 3D were those arising 

out of the company relationship and did 
not include those arising out of an in¬ 
dependent transaction e.g. the guarantee in 
the present case. The binding force of an 
article arises from S. 21 (1), Companies Act. 
That section states: 

"The memorandum and articles shall, when 
registered, bind the company and the mem¬ 
bers thereof to the same extent as if they 
respectively had been signed by each mem¬ 
ber and contained a covenant on the part 
of each member, his heirs and legal repre¬ 
sentatives, to observe all the provisions of 
the memorandum and of the articles, sub¬ 
ject to the provisions of this Act." 

In — 'Hanutmal Boid v. Khusiram Benarsilal’, 
ILR (1949) 1 Cal 199 (B), Das J. had to con¬ 
sider how far an article of a company, pro¬ 
viding in very wide terms for reference to 
arbitration of disputes between the members 
inter se, constituted an arbitration agreement 
between them on which an application for stay 
under the Arbitration Act could be based. He 

there held: . .. .. . 

“The contractual force given io the articles 
by s. 21 (1) is, by judicial decisions, limited 
to matters arising out of the company 
relationship of the members as members. 
The statutory result does not extend beyond 
that and does not convert the articles into a 
contract or covenant in reference to rights 
entirely outside the company relationship 
and does not affect or regulate the rights 
arising out of a commercial contract with 
which other members have no concern.” 

I am asked to apply this decision and hold that 
the statute does not give a contractual force 
to Art. 39 so as to include within it the debt 
due to the defendant company from Hemmad 
on the guarantee, on the ground that that is a 
commercial transaction outside the company 

relationship. ., . _ t 

(8) The judicial decisions on which Das J. 
based his view are decisions of English Courts 
on the corresponding section of the English 
Companies Act which is in the same terms as 
the section in the Indian statute. The extent 
of the contractual force given to the articles 
by the statute has always been and still is a 
question which cannot be regarded as fully 
settled. This is recognised in those judicial 
decisions themselves. One of the authorities, 
which Das J. called to his, aid, is a Passage in 
Halsbury’s Laws of England (1932 Edition). 
Vol V, Art. 256 at p. 142. That passage, as 
the'case before Das J., is concerned with the 
binding force of the articles as a contract 
between the members inter se. I am concerned 
with the binding force of the articles as be¬ 
tween a member and tjie company. This posi¬ 
tion is considered in Art. 255 at p. 140 of the 
volume in Halsbury’s Laws of England 
already referred. It is there stated: 

"The articles constitute a contract between 
the company and a member in respect of his 
rights and 'liabilities as a share-holder, and 
the company may sue a member and a mem¬ 
ber may sue a company to enforce and 
restrain breaches of the regulations contain¬ 
ed in the articles dealing with such matters. 

(9) It would not be wrong to presume from 
the reasoning employed by Das J. that he 
would have expressed his agreement with this 
statement of the law, if he had to consider a 
case between the company and a member. The 
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question is, what are "rights and liabilities ac 
a share holder?” Can it be said that the debt 
of Hemmad on the guarantee is as a share- 
holoer? I think, it can. In — ‘Bradford Bank- 

1 o 8 at' oo td /rT‘ Briggs , Son , & Co - Ltd.’, (1886) 
12 AC (C), a similar decision ■ 

rr* \ • . t 


— — \~/, — uv.«.ioivii was arrived 

at. That is one of the cases on which " 


—.w v.*v. v.Mouo *jn wiui;ii the state¬ 

ment of law read from Halsbury is based. One 
Easbv held some shares in Briggs Son & Co 
Ltd. The articles of Briggs Son and Co. Ltd’ 
contained a provision, being Art. 103, similar 
to Art. 39 in the defendant company’s articles 
before me. Briggs Son & Co. Ltd., carried on 4 
business as coal proprietor while Easby was 
a coal merchant^ Easby purchased coal from 
Briggs Son & CT. Ltd., and became indebted 
to it for the price of coal purchased. It was 
held by the House of Lords that Briggs Son 
& Co. Ltd., had a lien on Easby’s shares of the 
amount due to it from Easby. Lord Blackburn 
in his speech put the position in these words 
at pp. 33-34: 


“John Faint Easby, a coal merchant, became 
a proprietor of a number of shares in the 
respondent company, and obtained certifica¬ 
tes for them. This property in the shares 
was, by virtue of the 16th section of the 
Act already quoted, I think, bound to the 
company as much as if he had (at the time 
he became holder of these shares) executed 
a covenant to the company in the same terms 
as Article 103, but I do not think it was bound 
any further. 

John Faint Easby filed a petition for liqui¬ 
dation on the 31st of December 1883, being 
then indebted to the company. He had been 
a customer of the respondent company, and 
owed them a considerable sum at that date. 
He still continued the registered holder of 
the shares, and, if there had been no more 
in the case, it is not now at least disputed 
that the respondent company would have 
had a first lien on the shares.” 


It is impossible to find any distinction between 
the debt that Easby owed to Briggs Son & Co. 
Ltd., and the debt that, in the case before me, 
Hemmad owes to the defendant company. I, 
therefore, come to the conclusion that the de¬ 
fendant company has, by virtue of Art. 39, a 
lien on Hemmad’s shares for the debt due to it 
from him on the guarantee. _ 


(10) I have already said that the shares were 
pledged to the plaintiff in or about November 
1947 and Hemmad’s guarantee to the defendant 
company was in February 1949. The question 
then arises, who has the priority, the defendant 
company under its lien or the plaintiff under 
its pledge? On this point — 'Bradford Bank¬ 
ing Co. Ltd. v. Briggs Son & Co. Ltd/, (C) is 
again an authority. There Easby had pledged 
the shares with the Bradford Banking Co. Ltd. 
as security for the balance due and to become 
due on his current account with the banking 
company. The Banking company had given 
notice of the pledge to Briggs Son and Co Ltd., 
who replied that Easby was indebted to them 
and under their articles, they had a first and 
paramount lien on the shares. A question 
arose as to who had the priority and it was 
held that Briggs Son & Co. Ltd. had Priority 
in resnect of the money that had become d 
to it before the Bradford Banking Co. Ltd. had 
given notice of the pledge but not in respect 
of the moneys that became due to it-subse¬ 
quent to the notice. It was held that the se r 
vice of the notice decided the question 0 
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priority. Lord Blackburn put the matter thus 
at p. 36: 

‘•The first mortgagee is entitled to act on the 
supposition that the pledgor who was the 
owner of the whole property when he 
executed the first mortgage continued so, 
and that there has been no such second 
mortgage or pledge until he has notice 
of something to shew him that there has been 
such a second mortgage, but as soon as he 
is aware that the property on which he is 
entitled to rely has ceased so far to belong 
^ to the debtor, he cannot make a new advance 
in priority to that of which he has notice. 
As Lord Campbell says, ‘the hardship upon 
the bankers from this view of the subject at 
once vanishes, when we consider that the 
security of the first mortgage is not impaired 
without notice of a second.* ” 

(11) The position then, applying the same 
principle here, is that, the security created by 
the lien in favour of the defendant company 
is not impaired till it had notice of another 
security created on the same shares. Now, the 
security created by the lien, it has to be re¬ 
membered, is in respect of moneys due in 
present or to become due in future. This is 
what Art. 39 provides. In the present case 
it does not appear that any notice was given 
by the plaintiff to the defendant company of 
the pledge in his favour. It follows that the 
lien in favour of the defendant company was 
never impaired and covered all moneys due by 
Hemmad under the guarantee whether they 
became so due before or after the pledge to 
the plaintiff. 

(12) It was then said that notice of the 
pledge had been given to one of the directors 
of the defendant company. No such notice was, 

^however, pleaded and no issue was raised as to 
whether any such notice had been given. And 
naturally, no evidence was led on the question, 
it is, therefore, not open to the plaintiff to rely 
2? any "oUce., Furthermore, I do not think 
tnat the defendant company had in fact any 
notice of the pledge to the plaintiff. It is said 
that Hemmad himself was a director of the 
defendant company and as he knew of the 
Pledge, having himself made it, the defendant 
company must also be deemed to have known 
a f ir ector is an agent of the company 

cfnal T* to is notice t0 the P rin - 
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110, p. 222 and it is that, knowledge acquired 
by an agent otherwise than in the course of 
his employment on the principal’s behalf is not 
imputed to the principal. In pledging the 
shares to the plaintiff, Hemmad was not 
obviously acting as the director of the defen¬ 
dant company and his knowledge of the pledge 
was, therefore, not the knowledge of the 
defendant company. Now coming to — ‘Rain- 
ford v. James etc. Co. Ltd.’, (E) on which also 
the Allahabad case is based, it appears that the 
rules of a company provided that no transfer 
of shares would be effected without the pro¬ 
duction of the scrips. Notwithstanding this, 
however, the directors allowed a transfer of 
certain shares to be registered without the 
scrips being produced, relying on a statement 
of the transferor that the shares were lying 
with a friend but not as security. Under the 
terms of the arrangement relating to the 
registration of the transfer, the price of the 
shares was paid by the transferee, not to the 
transferor but to the company in reduction 
of the transferor’s liability to it. The arrange¬ 
ment had in reality been made for the benefit 
of the company. The shares had, however, been 
actually pledged by the transferor to another 
person, who thereafter produced the scrips and 
the transfer deed signed by the pledgor and 
asked the company to register a transfer in 
his favour. The company refused. The pled¬ 
gee then brought an action claiming relief for 
the wrongful registration of the transfer by the 
company and was held entitled to recover the 
price of the shares from the company. It was 
said that the transferor's statement that the 
shares were lying with another person put the 
company on enquiry about the right of that 
person in the shares and the company was 
affected with notice that that person might have 
a charge on the shares. Furthermore, it ap¬ 
peared that the directors of the company, who 
were in charge of making the arrangement 
allowing the registration of the transfer in 
favour of the first transferee and the appropria¬ 
tion of the price paid by him towards the 
company s dues from the transferor, had in fact 
notice of the pledge. As the notice was receiv¬ 
ed by the directors while acting as directors, 
that is to say, in the course of their employ¬ 
ment under the company, the company, it was 
held, must be deemed to have notice of the 
The matter was put in this way by 

“Where the company in which the shares are 
held sees fit to deal with the shares for it< 

nffprfpH nefi *VK thei )- that com P. an y is liable to be 
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knowledge was not received by Hemmad as 


agent ot the company. In making the pledge 
he was in fact acting for himself and not the 
company. The Allahabad case may be justified 
by reason of the special provision in the aitides 
of the company there concerned, making Debi 
Dutt. in substance, the sole director of the 
company. In the case before me there is r.o 
such provision. I am unable, therefore, to agree 
that — 'In the matter of Union Indian Sugar 
Mills Co. Ltd.’, (D) covers the present case. 

(14) It was then said that the defendant 
company had waived its lien because it entered 
into the' agreement for pledge with Hemmad in 
February 1949. 'Rajib Nath v. Chota Nagpur 
Banking Association Ltd.’, AIR 1948 Pat 443 (F) 
was cited as an authority for this contention. 
There, the defendant bank had an article sub¬ 
stantially the same as Art. 39 before me. The 
bank brought a suit against one of its share¬ 
holders for a debt due to it and obtained a 
money decree and in execution thereof the 
shares of the debtor were put to sale expressly 
stating that they would be sold free of incum¬ 
brance and itself purchased the same. The bank 
then realised that such a purchase would be 
bad, as it would result in reduction of its share 
capital without an order in that behalf from 
the Court under S. 55(1), Companies Act. It 
thereupon allowed the shares to stand in the 
debtor’s name and subsequently purported to 
sell them in the exercise of its lien under the 
articles, to some of its directors. The debtor's 
heirs having sued to set aside the sale, the 
suit was allowed. One of the grounds of the 
decision was that the bank’s conduct in the 
previous suit, amounted to a waiver of the lien 
upon which it could not afterwards rely. The 
learned Judges based their decision on a pas¬ 
sage in Halsbury’s Laws of England (Hailsham 
Edition) Art. 738 p. 584 and two cases cited in 
support of that passage. The passage states 
that a lien is waived or destroyed where a 
party claims to retain goods on grounds differ¬ 
ent from those on which he rests his claim for 
lien and makes no mention of the lien. This 
statement of the law is clearly meant to apply 
to possessory liens and not to a non-possessory 
lien created by contract giving rise to an equi¬ 
table charge, as was the case before the learned 
Judges of the Patna High Court and as is the 
case before me. I am unable, therefore, to hold 
that that case decides the question in the case 
in hand. 

(15) There is no doubt, however, that a con¬ 
tractual lien may also be waived. The question 
is, was there such a waiver in the present case. 
The law as to waiver of a contractual right may 
now be set out from Halsbury’s Laws of Eng¬ 
land (Hailsham Edn.), Vol. VII, Article 285 

"A contract may be discharged, either wholly 
or in part, before there has been any breach 
of it. by a waiver of the right to insist upon 
its performance. Waiver is based on fresh 
contract or estoppel. Where, for instance, one 
party consents at the request of the other to 
extend the time for performance or to accept 
performance in a different mode from that 
contracted for. if the new arrange¬ 

ment is in fact carried out, the obligation of 
the other party under the contract is dis¬ 
charged to the extent to which the promisee 
has waived his rights.” 

(16) It is true that if a person having a 
contractual lien creating an equitable charge 
in his favour accepts a pledge of the goods 
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over which he has the lien, the lien disappears 
by waiver, for the pledge is a higher security 
than the equitable charge and the acceptance of 
it implies an intention to give up the lower 
security. As is stated in the passage just read 
from Halsbury. in order to have this effect the 
pledge must have been created, or to put it in 
the language of that passage, “the new' ar¬ 
rangement must in fact be carried out.” Now, 
in the present case there was only an agreement 
to pledge which had never been carried out. 
The pledge had never in fact been made in terms 
of the agreement to make it. It cannot be said 4 
that a mere agreement to take a pledge amounts 
to a waiver of the existing lien. There is in 
such a case no executed contract giving up the 
lien nor any conduct creating an estoppel 
against the exercise of the rights under the 
lien. In the Patna case there may have been 
waiver because an order for sale had 
actually been made expressly providing that 
the sale would be without ar-y incumbrance. Ii 
am, therefore, unable to hold that, in the case 
in hand, the defendant company had waived 
its lien. 

(17) There will, in the result, be a decree for 
Rs. 43,000/- with interest on judgment and costs 
against defendants 1 and 2. Such costs are 
certified for two counsel. 

(18) There will be a declaration that the 
plaintiff is a pledgee of the shares mentioned 
in the plaint but such pledge will rank in 
priority after the lien thereon in favour of 
defendant 3. The plaintiff will pay the costs 
of this suit of defendant 3. 

(19) There will be an order that the shares 
may be sold by the Official Receiver of this 
Court and out of the sale-proceeds defendant 
3 will be paid the sum of Rs. 42,435/0/11. 
After payment of this sum to defendant 3 if -* 
there is any balance left that will be paid to 
the plaintiff in protanto satisfaction of the 
decree made in his favour against defendants 

1 and 2. 

B/R.G.D. Order accordingly. 
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Mrs. Rosetta. Evelyn Attaullah, Petitioner v. 
Justin Attaullah and another, Respondents. 
Divorce Suit No. 24 of 1950, D/- 10-9-1952. 

(a) Indian Independence Act (1947), Ss. 1, 7 
and 19 — “British India” ceased to exist — 
(Constitution of India, Art. 1). 

On and from 15th August 1947 “British 
India” has ceased to exist. The territories 
which had previously been known as 
British India were divided under the then 
sovereign authority of the British Parlia¬ 
ment into two new sovereign Dominions 
viz. India and Pakistan. (Paras 12, 18) 
t • Constitution of India, Art. 5 — Acquisi¬ 
tion of domicil after “British India” ceased to 
exist. , , . 

It is not correct to say that although 
British India has ceased to exist a person 
who had originally a domicil of British 
India will continue to have the same. As 
a result of the provisions contained in the 
Indian Independence Act a person who naa 
originally the domicil of British India, 
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unless he had subsequently acquired the 
domicil of some other country outside the 
ambit of the territories which were origi¬ 
nally British India, would automatically 
acquire the domicil either of India or of 
Pakistan. (Para 19) 

Even if it were possible for a British 
Indian subject to retain (after 15th August 
1947) the British India nationality, a person 
who was not one habitually resident within 
that portion of British India which became 
* the Indian Dominion and was subsequently 
declared to be the Indian Republic, cannot, 
even on the principles applied to cession of 
territories acquire after the 15th August 
1947 the nationality of the Dominion of 
India or the Republic of India that is 
Bharat. (Para 28) 

(c) Constitution of India, Art. 5 — Nationa¬ 
lity how acquired. 

Two of the different modes of acquisi¬ 
tion of nationality is by subjugation after 
conquest or by cession of territory. The 
inhabitants of the subjugated and the 
ceded territory acquire ipso facto by such 
subjugation or cession the nationality of the 
State which acquires the territory. 

,, ^ (Para 22) 

(d) Constitution of India, Art. 5 — Nat onality 
of resident of ceded territory. 

A person habitually resident in a ceded 
territory acquires ‘ipso facto* the ration¬ 
ality of the State to which the territory 
has been transferred, and loses the nation¬ 
ality of the ceding State. (Para 26) 

+ • (e) Constitution of India, Art. 5 — 
Domicil and nationality of individual — (Suc¬ 
cession Act (1925), S. 9). 

. P°micil refers to the civil status of an 
individual, while nationality refers to his 
political status. Thus, domicil and 
nationality are two quite different concep- 
.A man may change his domicil 
without divesting himself of his nationality. 

S@5r.StS ^ h doE f ts 

Tnlni 1 / here the State known as British 
disappears, from after a particular 
date, from the map of the world, it is im- 
possible for a person to retain -either the 
nationality or the domicil of British India 
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appearance, either a citizenship or a domicil 
with reference to that quondum State 1 

Anno: Sue. Act, S. 9 N 1 (Para 31) 

10) — vDomicil — Acauirftinn UW8, » 
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doning, that is ceasing to reside perma¬ 
nently in the country of the former domicil. 

(Paras 32, 33, 34»> 
The expression of intention or animus 
of a person intending to acquire domicil in 
India cannot be regarded as being the final 
intention to reside in India permanently 
and adopt the Indian domicil uncondition¬ 
ally end without any reservation, when the 
intention is contingent on the fulfilment of 
a condition that is not fulfilled. 

(Paras 38, 41) 

Anno: Sue. Act, S. 10 N. 1. 

(g) Divorce Act (1869), S. 2 — Husband* 
domicil alone is to be considered. 

In determining the domicil of the parties 
in a proceeding for dissolution of marriage 
it is the domicil of the husband alone which 
is to be considered inasmuch as a wife takes 
the domicil of her husband upon her mar¬ 
riage. In the submission by the parties to 
the jurisdiction of a Court their former 
domicils are relevant. The Court has to 
rigidly apply the test of domicil as on the 
date when the application for the dissolu¬ 
tion of a marriage is filed. It is not open 
to the Court to import considerations of 
personal difficulties or problems which may 
arise on applying the statutory provisions. 

a , (Para 35) 

Anno: Div. Act, S. 2 N. 4. 

(h) Evidence Act (1872), S. 18 — Admission 

— A document purporting to contain an admis- 
‘.on of a party to a suit has to be taken in 
its entirety. (Para 39> 

Anno: Ev. Act, S. 18 N 9. 
domicU iV ° rCe ACt (1869> ’ S> 2 ~ Change in 
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dence was led to this effect on behalf of the peti- 
tioner and the learned Judge came to a finding 
that it was so. Under S. 2, Divorce Act, it is 
necessary that there should be a dehnite finding 
that the parties were domiciled in India at the 
time when the petition for dissolution was pre¬ 
sented. During the ex parte hearing no evidence 
was adduced in support of such a case and no 
fmding was recorded by the Judge. The atten¬ 
tion of this Court having been drawn to this 
matter by the respondent the following issue was 
sent down for decision by the trial Court: 

“Were the parties domiciled in India at the time 

when the petition was presented". 

(3) After this Issue had been sent down evi¬ 
dence was led by the parties and on a considera¬ 
tion of such evidence the Additional District Judge 
has recorded the finding that at the time when 
the application for dissolution of marriage was 
presented on 2-5-1950. the parties were domiciled 
in the dominion of Pakistan and not in the Re¬ 
public of India. 

(4) At the final hearing before us it had been 
strenuously argued on behalf of the petitioner 
wife that since 15-8-1947 the domicil of the par¬ 
ties was the Indian domicil. In the alternative 
it is contended that even if the domicil of the 
respondent husband had not since 15-8-1947 been 
the Indian domicil he had adopted thereafter the 
domicil of India and both the parties had ac¬ 
quired the domicil of India before the date of 
the presentation of the application by the wife 
for dissolution of marriage. 

(5) For a proper appreciation of the questions 
raised before us it is necessary to refer to the 
facts as elicited from the evidence adduced by 
the parties. 

(6) Both the parties admittedly professed the 
Christian faith. The petitioner and both her 
parents were residents of Calcutta or near about 
from long before 15-8-1947 and continued there¬ 
after. The place where the petitioner's parents 
staved have since 15-8-1947 been included in the 
Indian Dominion. The petitioner was of Indian do¬ 
micil from after 15-8-1947. Whether after her 
marriage the same domicil continued would de¬ 
pend on the question whether her husband was 
ol Indian domicil. 

(7) The respondent husband was born in 1912 
at Mardan, in area \vhich then within the North- 
West Frontier Province was situate within the 
then British India. Since 15-8-1947 this area has 
been within the Dominion of Pakistan. The respon¬ 
dent's father lived at Peshawar and died there 
in 1940. The respondent was baptized at Mar- 
dan and was educated at different places in the 
North-West Frontier Province. In 1933 he enter¬ 
ed Government service at Peshawar in the office 
of the local Secretariat. In 1946 his services 
were lent by the British Indian Government to 
the British Embassy at Kabul within Afgams- 
than. He has ever since been working at Kabul 
and has also been residing there. It also appears 
that since 1946 the respondent husband had not 
resided for any length of time in the North-West 
Frontier Province or in any other part of Pakis¬ 
tan. 

(8) The respondent had never even visited any 
other part of British India before 1948. He came 
to what has become Westem-Beneal for the first 
time in December 1948. He came from Kabul 
to marry the petitioner. The respondent s 
brother had from before been staying at Kon- 
naear in the District of Hooc-hlv in West Bengal, 
and it was lie who had arranged for this marriage. 
The petitioner and the respondent were married 
at St. John's Church, Calcutta, on 15-12-1948. 


Within a week thereafter the respondent husband 
left for Kabul with his newly married wile. 

(9) The petitioner wife returned to West Ben¬ 
gal alone in April 1949. The respondent came 
iroin Kabul on 7-7-1949, and stayed with his wife 
in the house of the father of the latter in West 
Bengal and both left for Kabul on 27th July fol¬ 
lowing. Within two months thereafter the peti¬ 
tioner wife again returned in September 1949 to 
her father's place after having obtained a tempo¬ 
rary permit from the authorities for staying in 
India temporarily on the ground that her brother 
was seriously ill. The petitioner-wife has ever 4 
since stayed in India after obtaining extensions 

of the temporary permit. 

(10) On or about 6-4-1950 the respondent hus¬ 
band came to West Bengal and stayed for some 
time either with his father-in-law or his brother 
until he returned to Kabul the next month. He 
has since then been staying at Kabul except for 
the temporary period when he had come to Cal¬ 
cutta to depose in the present proceedings after 
the order of remand by this Court. 


(11) It was first contended on behalf of the peti¬ 
tioner wife that before 15-8-1947 the respondent 
was domiciled in British India as it then was. 
As he had left the North-West Frontier Province 
for Kabul before 15-8-1947, and he had ever since 
been employed in the British Embassy at Kabul 
without returning to the North-West Frontier 
Province the respondent continued to have the 
domicil of British India even after the Dominion 
of India and Pakistan had been brought into 
existence under the Indian Independence Act. 


(12) The patent fallacy in this line of argument i 
is that it is overlooked that on and from 15-8-1947 1 
British India" had ceased to exist. 

(13) Under S. 1 (1), Indian Independence Act, 
1947 (10 & 11 Geo. VI c. 30) 

“(1) As from the 15th day of August Nineteen 
hundred and fortyseven, two independent Do¬ 
minions shall be set up in India, to be known 
respectively as “India" and "Pakistan". 

(2) The said dominions are hereafter in this 
Act referred to as the "new Dominions" and the 
said 15th day of August is hereafter in this Act 
referred to as the appointed day". 

(14) Section 2, Indian Independence Act, fur¬ 
ther made it clear that: 

"the territories of India shall be the territories 
under the sovereignty of His Majesty's which, 
immediately before the appointed date, were in¬ 
cluded in British India except the territories 
which under sub-section (2) of this Section are 
to be the territories of Pakistan”. 

(15) Sub-section (2) of S. 2, Indian Independence 
Act, further provided subject to the provisions of 
sub-sections (3) and (4) of this section, which are 
not relevant for the purpose of the question now 
before us. that: 

"The territories of Pakistan shall be— 

(a) The territories which, on the appointed day 
are included in the Province of East Bengal 
and West Punjab as constituted under the 
two following sections: 

(b) The territories which, at,the d ate o: f tne 
passing of this Act, are included In the Pro¬ 
vince of Sind and the Chief Commissioners 
Province of British Baluchistan: and 

(c) If. whether before or after the passing oi 
this Act but befor'e the appointed day, the 
Governor-General declares that majority 
the valid votes cast in the referendum which, 
at the date of the passing of this Act is oe 
ing or has reasonably been held in that De¬ 
half under his authority ln Nortf Western 
Frontier Province are in favour of repres 
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tatives of that Province taking part in the 
Constituent Assembly of Pakistan the terri¬ 
tories which, at the date oi the passing of 
this Act are included in that Province". 

(16) The Referendum taken in the North-West 
Frontier Province resulted in favour of its join¬ 
ing Pakistan. 

(17» Under the provisions of the Indian Inde¬ 
pendence Act, 1947, all rights, authority and juris¬ 
diction exercisable by the King of England over 
the territories constituting British India under S. 
2, read with Section 311 <1». Government of 
India Act, 1935 <25 and 25 Geo. V. c. 42) came 
to an end. This will become abundantly clear 
if we refer to the provisions of Section 19 (1) 
Indian Independence Act, read with sub-section 
(4) of that section. Under the latter sub-section 
the term “India” when we refer to a state of 
affairs existing before the appointed day or which 
would have been existing but for the passing of 
this Act has the meaning assigned to it by S. 311, 
Government of India Act, 1935. This is further 
clarified when in Section 7, Indian Independence 
Act, the consequences of the setting up of the 
two new Dominions are set out. The British 
Parliament in England will have no responsibility 
as from the appointed date so far as the Govern¬ 
ment of any of the territories which immediately 
before that day were included in British India. 
The Parliament of the United Kingdom also gave 
the assent to the omission from the Royal style 
and title of the King of England the words “Em¬ 
peror of India”. 


(18) The territories which had previously been 
known as British India were divided under the 
then sovereign authority of the British Parlia¬ 
ment into two new sovereign Dominions viz: 
India and Pakistan. We are not concerned here 
as to the legal status under the provisions con¬ 
tained in the Indian Independence Act, so far 
as the States under the Indian rulers are concern¬ 
ed. 


(19) It is contended that although British 
India has ceased to exist, a person who had ori¬ 
ginally a domicil of British India will continue 
to have the same. This is not possible. As a 
result of the provisions contained in the Indian 
Independence Act a person who had originally 
the domicil of British India, unless he had sub¬ 
sequently acquired the domicil of some other 
country outside the ambit of the territories which 
were originally British India, he would automati¬ 
cal the domIcil elther of Indl a or ol 


(20) The limited question for our decisior 

in h th ie n the parties were domici 

5iir he tv, RepUbL ^ C f? f India - If th *y were so doi 
nwi he A ^ ondit,ons imposed under Section 
■ Divorce Act, (as adapted by the Adaotat 

on^the othJ? 4 h *** 1950) W0Uld be 

the ‘SrSS f hand T reach the conclusion tl 

S TnHJo n domiciled in the Repul 

Hici!? d !? 0n , the date when the application 
dissolution of marriage was filed it will not 

ed (1 oLPfJKSlL," • tl J e petitioner it was contei 

a 5i&?ssii "ffsfaa case a * f 

v£?i bi :°C£ Edi? tern t ational Law " 

the importance of 
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the inhabitants of the State.” The State 
community may consist of different nations. 

C22) Nations lay down in their respective 
municipal law as to how nationality can be 
acquired as also lor determining the grounds on 
which individuals obtain their nationality. Two 
oi the different modes of acquisition of nationality 
are bv su'ojugat.on alter conquest or by cession o: 
territory. The inhabitants oi the subjugated ana 
the ceded territory acquire ipso facto by such 
subjugation or cession the nationality of the 
State which acquires the territory. 

(23> The circumstances under which Britain, 
withdrew irom India though oi a unique character 
are not altogether without precedent. From the 
territory which was under the sovereignty oi the 
British King and Parliament viz. British India, 
the latter withdrew such sovereign authority and 
after division of the territory into two different- 
parts ceded such territory to two new independent 
States which were brought into existence under 
a Parliamentary Statute viz. the Indian Indepen¬ 
dence Act. Oppenheim in S. 219 at page 503 
observes — 

“As the object of cession is sovereignty over the 
ceded territory, all such individuals domiciled 
thereon as are subjects of the ceding State 
become *ipso facto’ by the cession subjects of 
the acquiring State.” 

(24) If the old State docs not disappear alto¬ 
gether it is possible to mitigate the hardship of 
the inhabitants being handed over to a new 
sovereign Stato against their will by a stipula¬ 
tion in the treaty of cession, if any, which binds 
the acquiring State, to give the inhabitants of 
the ceded territory the option of retaining their 
old citizenship on making an express declara¬ 
tion. 


( 2 i>) Keierence is made in voi. oo ui me 
American Journal of International Law (1944) 
pages 363-374 to options which were allowed in 
treaties concluded by Germany between 1939 and 
1942 about the evacuation of German minorities 
from Soviet Russia, Italy and some other coun¬ 
tries. It has been pointed out bv Oppenheim in 
section 219 (a) page 504-505 that — 

“/ailing a stipulation expressly forbidding it, the 
acquiring State may expel those inhabit an to 
who have made use of the option and retained 
their old citizenship, since otherwise the whole 
population of the ceded territory might actually 
consist of aliens and endanger the safety of the 
acquiring State.” 

(26) In some cases therefore an option is stipu¬ 
lated in favour of the inhabitants of the ceded 
territory and thus avert the charge that inhabi¬ 
tants are handed over to a new sovereign against 
their will. The terms of option may vary from 
case to case but the general principle applied 
has been that a person habitually resident in a 
ceded territory acquires ‘ipso facto’ the nationality 
of the State to which the territory has been trans¬ 
ferred, and lose the nationality of the ceding 
State, (page 506 — Oppenheim.) 

(27) From the principles referred to above it) 
will be significant that a person habitually resi¬ 
dent within a particular ceded territory acquires 
ipso facto’ as a result of the cession the nationa¬ 
ls of the State to which the territory is trans¬ 
ferred. 

(28) . an examination of the provisions 

contained in the Indian Independence Act it haa 
already been pointed out that British India had 
ceased to exist after two new, independent Statea 
having sovereign authority over particular por- 

u ta* °*Wnal territory which constituted 
British India had been brought into existenoe. 
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In this case therefore there was no possibility of 
a British Indian subject retaining his nationality 
after 15-8-1947. Even if it were possible for a 
British Indian subject to retain (after 15-8-1947) 
the British Indian nationality the respondent 
husband was not one habitually resident within 
that proportion of British India which became the 
Indian Dominion and was subsequently declared 
to be the Indian Republic. He cannot, therefore, 
even on the principles applied to cession of terri¬ 
tories acquire after 15-8-1947 the nationality of 
the Dominion of India or the Republic of India 
that is Bharat. 

• 29) Whether the respondent husband was a 
person habitually resident of the North-West 
Frontier Province i.e. within Pakistan from after 
15-8-1947 and also whether he had acquired 'ipso 
facto* the Pakistan nationality does not require 
consideration by us as we have already indicated; 
we do not express any opinion on this point. 

(30) No doubt domicil and nationality are two 
quite different conceptions as had been pointed 
out by Lord Westbury in — ‘Udny v. Udny’, 
0869) LR 1 Sc and Div 441 at p. 457 (A) — 

“The law of England, and of almost all civilised 
countries ascribes to each individual at his 
birth two distinct legal states or conditions: 
one by virtue of which he becomes the sub¬ 
ject of some particular country binding him by 
the tie of national allegiance, and which may 
be called his political status; another by virtue 
Of which he has ascribed to him the character 
of a citizen of some particular country and as 
such is possessed of certain municipal rights, 
and subject to certain obligations, which latter 
character is the civil status or condition of the 
individual, and may be quite different from his 
political status. This political status may 
depend on different laws in different countries, 
whereas the civil status is governed universally 
by one single principle, namely that of domicil, 
which is the criterion established by law for the 
purpose of determining civil status. For it is 
on this basis that the personal rights of the 
party, that is to say, the law which determines 
his majority or minority, his marriage, succes¬ 
sion, testacy or intestacy, must depend.” 

A man may change his domicil without divesting 
himself of his nationality — ‘Boldrini v. Boldrini', 
U932) Probate 9 (B). Similarly there may be a 
change of nationality without a change of domicil. 
“A change of domicil is not a condition of natura¬ 
lisation and naturalisation does not necessarily 
involve a change of domicil. (—*Wahl v. Att.- 
Gen.\ (1932) 147 LT 382) (C)” 

♦31) But in the present case where the State 
known as British India disappears, from after a 
particular date, from the map of the world, it is 
impossible for a person to retain either the 
nationality or the domicil of British India. In the 
case of a complete merger or cession of a State 
it Ls not open to a person, who was a citizen of 
that State, which is now non-existent, or was 
domiciled therein, to continue to arrogate, even 
after its disappearance, either a citizenship or a 
'domicil with reference to that quondum State. 

(32) On the conclusion reached by us that the 
respondent’s husband had not ‘ipso facto’ acquired 
either the nationality or the domicil of the Indian 
Dominion after 15-8-1947, it remains to be consi¬ 
dered whether the respondent had adopted the 
domicil of India subsequently and before the 
date of the presentation of the application for 
dissolution of marriege. The law as to the acqui¬ 
sition of a new domicil is now well settled. It is 
open to a person to "acquire a domicil of choice, 
*y the combination of residence (‘factum’) and 
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intention of permanent or indefinite residence 
<-animus manendi’), but not otherwise" (Dicey’s 
Conflict of Laws, 6th Edition, page 89). 

(33> So far as the factum of residence is con¬ 
cerned to constitute residence it need not be 
long in po.nt of time. 

"If the intention of permanently residing in a 
place exists, a residence in pursuance to that 
intention, however short, will establish a domi¬ 
cil” — 'Bell v. Kennedy’, (1868) LR 1 Sc. & 
Div 307 at p. 319 (D). 

(34) In determining the nature of domicil of 
choice therefore the ‘animus’ or the character 
of the necessary intention requires careful scru¬ 
tiny. Dicey refers to the four following essential 
conditions for determining the character of 
necessary intention— 

(1) The intention must amount to a purpose or 
choice. There is some divergence of judicial opi¬ 
nion as to how far this intention or choice must 
be definite or conscious. According to some it is 
not necessary in order to establish a domicile, 
that a person should have absolutely made up 
his mind which of the two countries is the place 
where he intends to make his permanent home 
—'Attorney General v. Pottinger’, (1861) 30 LJ Ex. 
284 at p. 292 (E). The other view is that some¬ 
what more distinct intention must be proved 
specifically: 

"it must be shown that the intention required 
actually existed, or made reasonably certain 
that it would have been formed or expressed if 
the question of change of domicil had arisen 
in a form requiring a deliberate or solemn 
determination." — ‘Douglas v. Douglas', (1871) 
LR 12 Eq 617 (F). See also — 'Ramsay v. Liverpool 
Royal Infirmary’, (1930) AC 588 (G). This latter view 
seems to have been stressed in the more recent 
cases. 

(2) The intention must be an intention to reside 
permanently or for an indefinite period. If a 
person goes to a foreign country with the inten¬ 
tion to finish a piece of business or even with 
the intention of staying there until he has made 
a fortune he still retains his domicil of origin 
and is not proved to have adopted the domicil of 
choice — 'Jopp v. Wood’, (1865) 4 De GJ & Sm. 
616 (H). The intention to reside temporarily may 
afterwards be shown to have become unlimited. 
As soon as there is such a change of purpose or 
'animus' the fact of domicil will be taken to have 
been established, but not until then '(1869) LR 1 
Sc & Div 441 at p. 458 (A)’. 

(3) The intention must be an intention of 
abandoning i.e. of ceasing to reside permanently 
in the country of the former domicil. Difficulty 
arises when the intention to leave the country of 
former domicil is dependent on some purpose 
which may subsequently be frustrated. The inten¬ 
tion to abandon must be a real one and not a 
make-believe one. Reference may be made to 
the observations of the Court of Appeal in — 
'Fa.f>2nder v. Attorney General’, (1922) 1 Ch 
232 (I); — ‘Fasbender v. Att. Gen.’, (1922) 2 Ch 
850 (J). 

(4) It is not necessary that the intention of 
the person should be an intention to change 
allegiance. This view has. however, been shaken 
bv the more recent decision in —'Winans v. At¬ 
torney General', (1904) AC 287 at pp. 299-300 (K). 

(35) It is to be borne in mind that in determin¬ 
ing the domicil of the parties in a proceeding 
for dissolution of marriage it is the domicil of me 
husband alone which is to be considered masmuen 
as a wife takes the domicil of her husband upon 
her marriage. It has been repeatedly pointed 
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out that in the submission by the parties to the 
jurisdiction of a Court their former domicils are 
relevant. In view of the clear provisions of S. 2, 
Divorce Act no other consideration can influence 
the decision. The dilhculties in which one or other 
party finds himself or herself are not relevant 
ior the decision. The problem of the deserted wife 
after the husband has acquired a new domic.l 
and the tendency of earlier decisions in English 
Courts to remedy the peculiar position by relax¬ 
ing the general principles has no relevancy in the 
^iace of the clear statutory provisions in the 
Indian Divorce Act. As in the more recent cases 
in England the Courts have been rigorously ap¬ 
plying the test of domicil even in hard cases 
special statutory provisions have been made in 
England as Matrimonial Clauses Act of 1937 and 
1944. In India, however, the Court has to rigidly 
apply the test of domicil as on the date when the 
application for the dissolution of a marriage is 
filed. It is not open to the Courts to import 
considerations of personal difficulties or problems 
which may arise on applying the statutory pro¬ 
visions. That is a matter of policy which is the 
province of other competent authorities. 


(36) We shall now proceed to examine the 
evidence as adduced by the parties to prove the 
•animus' of residence as indicated by the husband. 

(37) It appears that the husband respondent 
had on 14-4-1948 applied through the British 
Embassy at Kabul to the Government of India 
in the Ministry of External Affairs and Com¬ 
monwealth Relations regarding "adoption of Indian 
domicil and the possibility of his employment 
under the Government of India". It is with 
reference to that application that the Deputy 

• Secretary in the Ministry of External Affairs, 
New Delhi, intimated on 27-5-1948 the Secretary, 
British Embassy at Kabul (Ex. 2 (b) and Ex. A) to 
v the following effect: 

"Mr. J. Ataullah is free to come to India and 
settle down here if he so desires. His citizen¬ 
ship of the Dominion of India will, however, 
be determined according to the provisions of the 
Draft Constitution of India, recently published 
which are yet to be adopted by the Constituent 
Assembly of India with or without any modi¬ 
fications. As regards employment under the 
Government of India, there is none which could 
be offered to him and he will have to revert 
to the Government of the North West Frontier 

FhT v »!?„ a J te ~ t ? e ex P if y of his deputation to 
the British Embassy, Kabul.” 

The respondent husband in course of his depo¬ 
sition in the present proceedings states with re¬ 
ference to his application dated 14-4-1948 referred 
and the reply from the Ministry of Ex¬ 
, 1 ha n the intenti °h of settling in 

India permanently, but I changed my mind as 

2h ,?nH Veri ih ent °T J ndia could not promise any 

isi iSa Jh.T'x 1 chan &ed my mind on 

'it * 48 , when * received that letter" (Ex. A). 
He states at another place that 

Permission had been granted to me by the Gov- 

^ letter dated 27-5-1948 

ra2 d fn a permanen «y- But I never 
ur T u e< * ln India Permanently." 

made a h e v n Attoun r H m copy of the application 
made by Attaullah on 14-4-1948 but it is emit* 

c ear that his intention to reside permanently in 
TnJ o wa ® de P en ^ent on his obtaining a job in 

£2fc v iti0n u Wa f pot satiSied aid he 

irankiy admits his earlier intention was abandon¬ 
ed on receipt of the letter Ex. A. 

<? 8) T! 16 evl dence as furnished by Ex. A is not 
under the circumstances sufficient to prove toe 


adoption of a domicil of choice by Attaullah. TTie 
intention to reside permanently in India and also 
to leave permanently the then domicil, whatever 
it might have been, were contingent on his obtain¬ 
ing a job in India. This was frustrated. The 
original intention to abandon the then domicil 
cannot be deemed to be a real one but a condi¬ 
tional one. 

(39) On behalf of the petitioner’s wife it was 
contended that the intention expressed in April 
1948 continued in November 1950 and reliance is 
placed on Ex. 2 a letter written by Attaullah to 
his father-in-law on 18-11-1950. If this letter is 
to be treated as an admission by the respondent 
husband it has to be taken in its entirety. It is 
to be noticed that the wife petitioner has been 
residing in India on the strength of a temporary 
Permit from September 1949. The husband res¬ 
pondent came to Bengal on or about 6-4-1950 and 
the husband and wife lived together for a few 
days till 11-4-1950 when they again fell out. The 
husband left for Kabul a few days later. The 
application for dissolution of marriage was filed 
on 2-5-1950, and a decree nisi was passed ex parte 
on 28-9-1950. The husband respondent came to 
Bengal between October and November 1950. The 
case for the husband is that during that visit 
certain terms for the settlement of the differences 
between them were accepted. The letter (Ex. 2) 
which was written by the husband is the outcome 
of such terms of settlement. 

(40) In his letter dated 17-11-1950 addressed to 
the Secretary Embassy of India in Kabul (with 
a copy sent to the Assistant Secretary to the Gov¬ 
ernment of West Bengal, Home (Political) Depart¬ 
ment Calcutta (Ex. 2(a) ) he had no doubt declar¬ 
ed that he intended 

"... .To go to India and settling down there even¬ 
tual permission for which has already been 
given by the Government of India vide Memo¬ 
randum No. D. 3309-EI/48 dated 27-5-1948 from 
the Deputy Secretary to the Government of 
India in the Ministry of External Affairs and 
Commonwealth Relations to the Secretary, Bri¬ 
tish Embassy, Kabul I shall be grateful if it 
please be recommended to the Government of 
India to allow my wife to stay in India per¬ 
manently with her parents who are Indian 
nationals being bona fide residents of Calcutta. 
My wife has been bom and brought up in Cal¬ 
cutta. 

My wife will not be a burden to the Govt., 
of India in any way as she will stay with her 
parents and I will support her. 

I shall be highly obliged if an earlier action 
is taken on this application as Government of 
India have extended the period and validity of 
the temporary permit of my wife up to 31-12- 
1950." 

If this declaration of intention be taken as valid 
and a bona fide one as of abandoning the idea 
or desire to reside permanently in the country of 
the then domicil and to reside permanently in 
India he would as from 17-11-1950 be deemed to 
have adopted a domicil of choice — the Indian 
domicil. 


(41) As pointed out already this expression of 
intention on 17-11-1950 was long after the date 
of the application by the wife for dissolution of mar- 
nage. A change in domicil subsequent to the date 
e fPPhc&tion for dissolution was present- 
ea wiii not validate the proceedings as the pro- 
visions contained in S. 2, Divorce Act, are clear 

fnl spec c, f Taking into account this difficulty 
in the way of the petitioner wife it was attempted 

T^ e Intention to adopt the 

Indian domicil was expressed on 14-4-1948 and tola 
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intention was continued till 17-11-1950 as evid¬ 
enced by Ex. A and Ex. 2(a). As I have pointed 
out already that the expression of intention or 
animus as disclosed in the correspondence in 1948 
cannot be regarded as having expressed the final 
intention to reside in India permanently and 
adopt the Indian domicil unconditionally and 
without any reservation. 

(42) Further Ex. 2(a) has to be read along with 
Ex. 2 viz., the letter which Attaullah wrote to his 
father-in-law on 1-11-1930 enclosing what is now 
marked as Ex. 2(a). An attempt was being made 
at that stage to settle the differences between the 
husband and the wife by taking such steps as 
would make it possible for the wife to stay with 
her parents by expressing a make believe inten¬ 
tion of coming over to India by the husband. Ex¬ 
hibits 2 and 2 (a), therefore, cannot be regarded 
as expressing a real and bona fide intention by 
the husband to reside permanently in India or of 
ceasing to reside permanently in the country of 
his the then domicil. The tests indicated by 
Dicey in the 2nd and 3rd conditions referred to 
above are not satisfied. 

(43) The evidence as adduced in this case, there¬ 
fore, leads to the irresistible conclusion that the 
husband had not acquired ipso facto the Indian 
domicil on 15-8-1947 and had not thereafter adopt¬ 
ed the domicil of India as the domicil of his choice 
before the wife petitioner presented her petition 
for dissolution of marriage on 2-5-1950. The con¬ 
dition laid down in S. 2, Divorce Act, not having 
been satisfied the application for dissolution must 
be dismissed as not maintainable in the Court of 
the District Judge. 24-Parganas. The decree nisi 
passed by the Additional District Judge, Second 
Court Alipore on 28-9-1950 is accordingly set 
aside. 

(44) As had been noticed in the order passed 
by thi6 Court on 30-8-1951 the husband respondent 
raised for the first time in this Court an objec¬ 
tion based upon S. 2, Divorce Act. questioning the 
Jurisdiction of the Court to entertain the applica¬ 
tion. The question of costs was to be determined 
at the final hearing. In view of the fact that the 
objection had not been raised at the initial stage 
the proper order in the circumstances of this case 
will, therefore, be to direct each party will bear 
the respective costs of both the Courts. 

(45) CHUNDER, J.: I agree. 

(46) LAKIRI, J.: I agree. 

A/V.S.B. Decree nisi set aside. 
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Sm. Charusila Dassi, Plaintiff v. Madan 
Theatres Ltd. and others, Defendants. 

Suit No. 3788 of 1949, D/- 5-9-1951. 

Transfer of Property Act (1882), S. 114 A — 
Breach of covenant to keep free seats in 
cinema house — (West Bengal Amusement 
Tax (Amendment) Act (11 of 1949), Ss. 3, 4). 

A covenant in a lease of cinema house, 
provided that the lessee shall during the 
period of lease keen one box at the dis¬ 
posal of the lessor. It was also provided 
that the lessee shall pay both the owner’s 
and occupier’s shares of rates and taxes 
and other outgoings and impositions pay¬ 
able ‘in respect thereof’ during the teim 
of the lease —Held that no price for the 
seats mentioned in the covenant was to 
be paid by the lessor — Person admitted 
on free ticket was liable to pay entertain¬ 


ment tax. But the covenant required the 
lessee to discharge for and on behalf of 
the lessor such liability — The lessee did 
infringe its liability under the covenant 
to provide free seats to the lessor when 
it attempted to realise the tax from the 
lessor — Seats on demised premises being 
part of the demised premises taxes in les- 
pect thereof could legitimately come under 
the covenant contained in the other clause 
— There being the breach of the covenant 
and the lessor having given the necessary 4 
notice of forfeiture, forleiture must follow ** 
as a matter cf legal consequence. As one 
of the clauses of the lessee’s covenant la 
the lease provided clearly that the breach 
of any condition mentioned in the lease 
will entitle the lessor to re-enter, and the 
breach in this case was capable of remedy 
and the lessor failed to remedy, therefore, 
under S. 114A, T. P. Act, the Court had no 
power to grant any relief against forfei¬ 
ture. Case law ref. 

(Paras 15, 21, 30, 31, 37, 40, 43) 
Anno: T. P. Act, S. 114A N. 1. 

Atul Chandra Gupta and K. K. Basu, for 

Plaintiff; S. M. Bose, for Defendants. 
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JUDGMENT: The plaintiff in this suit claims 
possession of the two cinema houses, named Sree 
Cinema and Uttara Cinema, formerly known as 
Cornwallis theatre and Crown Cinema respec¬ 
tively at No. 138/1 and 138/2 Cornwallis Street, 
Calcutta, on the ground of forfeiture. The de¬ 
fendant company is alleged to have committed 
breach of the covenant in the lease between the 
plaintiff and the defendant company dated 19-8- 
1933, which provides that the lessee shall keep 
a box. not less than four seats in each of the said 
cinema houses at the disposal of the lessor for the 
use of herself or other person or persons authorised 
by her or on her behalf & if the lessor so desires 
in writing the defendant company shall instead 
of four seats in the box permit 6 persons in the 
stall and 8 persons in the gallery or pit to view 
the performance held in the aforesaid two de¬ 
mised premises. The allegation is that the de¬ 
fendant company has committed breach of this 
covenant. That is the cause of action. 

(2) The main dispute in this suit may be stated 


riefly at tile outset. 

(3) By a Statute of the West Bengal Govem- 
lent an Entertainment Tax has been imposed 
n all free or complimentary passes or tickets. 
Tiis Statute is the West Bengal Amusement. Tax 
Amendment) Act, 1949, being West Bengal Act 
1 of 1949. The defendant company contends tnat 
uch Entertainment Tax has to be paid by tn 
laintiff and the defendant company and its «e- 
eivers who are the two other defendants in ti 
nit demanded payment of this tax from the p < 
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tiff. On the other hand the plaintiff contends 
that she is not liable to pay the tax for the seats 
mentioned in the covenant, in the Indenture of 
Lease. She claims protection from this liability 
under the covenants in the lease. 

(4) It is admitted by the defendant company 
and the two Receiver defendants that the admitt¬ 
ance of the Cinema was refused to the pla.ntiff 
and/or her nominees on this ground. The plain¬ 
tiff gave notice ot forfeiture and gave the defen¬ 
dants time to remedy such alleged breach. As 
the defendants did not yield on the point, the 
plaintiff has sued for possession. 

(5j The main question in this suit is one of law 
and of considerable importance. Such question is 
whether the lessor or the lessee is to pay this En¬ 
tertainment Tax in respect of seats mentioned in 
the covenant. It depends on the construction of 
the covenants in the lease and on the construction 
of the West Bengal Amusement Tax Act. 

(6) The following issues were raised by counsel 
for the defendant and accepted by tlie plaintiff: 

1. What was the agreement with regard to 
keeping a box and/or seats at the disposal 
of the plaintiff by the defendant company 
under lease dated 19-8-1933? 

2. Have the defendants committed breach of 
covenant by refusing admittance to the 
cinema performance as provided for in the 
said lease except on receiving from the plain¬ 
tiff the amount of taxes levied by the West 
Bengal Amusement Tax (Amendment) Act, 

. 1949, being West Bengal Act 11 of 1949? 

3. In case the defendant company has committ¬ 
ed breach of covenant is it entitled to any re¬ 
lief against forfeiture? 

4. To what relief, if any, is the plaintiff entitl¬ 
ed? 

Another issue was raised whether the notice given 
by the plaintiff forfeiting the lease was valid. 
But the learned Advocate-General appearing for 
the defendant company abandoned that issue. 


(7) There are two admitted Briefs of documen 
marked ‘A’ and ‘B’ in these proceedings. Couns 
on either side have called no evidence as the 
sues are all issues of law. 

No. I. The covenant in the lease 
w , hich is rolevant for this issue is co 
as^oUows^ 7 ° f th ° lcssees covenan ts and ru; 

Shal ! at a11 tlmes during tl 

Eft* keep ° ne box containing n 

n each of the Cornwall 
Theatre and Crown Cinema at the dlsDOsal 

the lessor for the use of herself or of tSsc 

in STf r S her or on her ^ eh0 

fnrr thn ™ d lf bh€ lessor so desires in wri 
ing the company shall instead of four seats 

^ b n ox Permit 6 persons in the stall and 

4X1 the gaUery or in the pit to view tl 

heid in ,he 

tion both on the ^oSSds^leSdtofh^H COnter 
pondence in this Miitff „ P ,ea ding and correj 

of construction o? SrcSJJL" 0n ^ 


(ID I will take first the pleadings and the corres¬ 
pondence in tins suit. In paragraph 5 ol the 
writua btatement hied on beiiali oi me deiendant 
company the admission is made in tne ioliowing 
terms: 

•*ine obligation oi the lessee under the said In¬ 
denture oi lease dated the 19th August, 1933, i.-; 
to issue tree passes to the lessor or other person 
or persons auluonsed by her or on her behalf in 
writing to tue lessee.” 

(12) On that pleading, it is not op?n in my 
opinion to the dclenount company now to con¬ 
tend that there was no o'ol.gation to provide the 
seats mentioned in the covenant Tree’. In para¬ 
graph 2 oi the written statement by the defen¬ 
dant Receivers the admission is made in the 
following terms: 

“These delenciants have taken the vic-w that they 
will not charge the plaintiff or her nominees 
any pr.ee on behalf oi tne said less?e but the 
Amusement Tax payable to the West Bengal 
Government must be paid either by the plain¬ 
tiff or her-nominees." 

(i3> This admission is made further clear in 
paragraph 3 of their written statement where in 
fact it js said that the seats are free except as 
to Amusement Tax payable on them. There is 
further admission in the said paragraph 3 of 
thou* written statement that the defendants had 
"at all material times allowed free and compli¬ 
mentary passes or tickets in terms of the lease.” 


(14» Upon such admission in the pleadings I 
do not think that the argument is open to the 
defendant Receivers now that the seats mention¬ 
ed in the covenant are to be paid for by the plain¬ 
tiff. 

(15) The correspondence is also to the same 
effect as the pleadings. In the letter of Murali- 
dhar Chatterjee, Director of the Exhibitor Syndi¬ 
cate Ltd., acting for the defendant company ad¬ 
dressed to the plaintiff dated 29th March 1949. 
it is admitted 

"Under the terms of the lease agreement with 
you. you have been allowed one box of compli¬ 
mentary passes and 6 D. C. The passes or the 
complimentary tickets were so long free from 
payment of any Amusement Tax." 

Then again in the letter of 14-6-1949, from the 
defendant company’s solicitor to the plaintiff’s 
solicitor it is said with reference to that- letter of 
29-3-1949, 

"our client duly sent intimation to your client 
about the imposition of the Amusement Tax by 
the Government on free pass and requesting 
your client to advise the person or persons who 
will come on the complimentary pass or tickets 
issued by your client to pay the amount of en¬ 
tertainment tax payable.’ 1 
Again in the defendant company’s solicitor's letter 
to the plaintiff s solicitor dated 21-6-1949 it is 
said: 

“As already stated the lessee's obligation was to 
keep the seats reserved free from payment of 
any charges which they have done." 

On the correspondence in this suit, and the en¬ 
tire conduct-of the defendant company appearing 
from the said correspondence, the admission is 
clear that these seats mentioned in the covenant 
in the sense that no price was charged 
thereof - On this ground also. 
j l his con tentlon is no longer open to 

t u at 1116 s® ats mentioned in the 
covenant had to be paid for by Che plaintiff. 

“f>I do . not to rest my decision on this 
0n ad * nlsslon on pleadings and cor¬ 
respondence or even on the conduct of parties. 
On the construction also of this particular 
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covenant in the lease I have come to the same 
conclusion. My reasons for so construing the 
covenant may be stated briefly. 

(17) The words in the covenant are not merely 
to "keep one box". There are qualifying words 
such as "at the disposal of the lessor for the use 
of herself or of other person or persons authorised 
bv her*’, "permit” and “to view the performances 
which will be held in the aforesaid two demised 
premises." The combined effect of the words 
• disposal ", "permit" and "to view the perform¬ 
ances" to my mind is that the seats mentioned in 
the covenant are at the disposal of the plaintiff 
or her nominees to view the cinema performances 
and no price for the seats so used is to be charg¬ 
ed or paid. This covenant does not in my view 
mean an ord.nary case of a mere reservation 
which is open to other spectators, namely, reser¬ 
vation on payment or purchase of a ticket. 

<18) On a consideration of the whole lease and 
the context in which this particular covenant ap¬ 
pears it seems to me that this is a part of the 
consideration for granting of the lease by the 
plaintiff to the defendant company. It would be a 
meaningless consideration if the prices of such seats 
are to be paid by the plaintiff. In fact, the very next 
covenant appearing in Cl. 8 of the lessee’s 
covenant the consideration of the lessee’s quiet 
enjoyment is the performance by the lessee of 
the "covenant hereinbefore mentioned." 

(19) The historic context behind this particular 
covenant leads to the same construction. The 
origin of the lease of these two cinema houses 
dates back to the year 1919. By lease dated 29- 

10- 1919, it was provided: 

• The lessee shall during the terms of this demise 
allow to the lessor a free complimentary pass 
for four seats in the first class stall or a private 
box for the performance at the theatre or 
cinema in the demised premises". 

This clearly provides for free seats. Then there 
are two leases between the same parties on 14- 

11- 1924. There it is provided: 

"The company shall during the term of this de¬ 
mise allow to the lessor a free complimentary 
pass for 4 seats in the first class stalls or a pri¬ 
vate box for the performance at the theatre or 
cinema in the demised premises." 

That again clearly states that the seats are to 
be free. Then came the lease of 19-8-1933, and I 
have already set out in extenso the covenant 
appearing in that lease. I am not unmindful ol 
the fact that one lease is not to be interpreted 
by reference to another lease. But here the his¬ 
toric context of these other previous leases has 
an importance and relevance which arise by rea¬ 
son of the fact that in this lease of 1933 there is 
a specific stipulation in cl. 9 of the lessee’s 
covenant which runs in these terms: 

•Trovidcd always and it is hereby agreed and 
declared that the terms, conditions and co¬ 
venants as contained in the said two leases 
dated 14th day of November 1924 will be exist¬ 
ing and binding on the parties." 

(20) Therefore, the lease of 1933 does attract 
such terms and conditions of the lease cf 1924 
as are not inconsistent with the lease of 1933. 
The construction that the seats mentioned in cl. 
(7) of the lease of 1933 are not to be paid for by 
the plaintiff can also be arrived at by attracting 
the above prevision of the 1924 lease, subject ol 
course to what is expressly stated in cl. (7) of 
the lease of 1933. Mere variation of the language 
between the lease of 1933 as compared to the 
language in the lease of 1924, in the sense that 
the word "free" is dropped in the 1933 lease, can¬ 


not lead to the conclusion that by the 1933 lease 
it was intended to make the seats mentioned in 
cl. (7) thereof not free, because of the fact that 
the terms and conditions of the 1924 lease are 
expressly said to be subsisting by the clear pro¬ 
visions of the 1933 lease. This conclusion is not, 
in my view, affected by the fact that the lease of 
1924 has expired. By stipulating in the 1933 lease 
that the terms and covenants of the 1924 lease 
are to subsist, they have, in my view, been ex¬ 
tended for the period mentioned in the 1933 lease. 
There can be no doubt that if there is a conflict 
or repugnancy between the 1924 lease and the 1933 
lease, the latter lease of 1933 must prevail. But 
I see neither conflict nor repugnance when I 
make the construction that cl. (7) of the lessee’s 
covenants in the 1933 lease must mean free seats. 
In fact, such construction alone reconciles els. (7) 
and (9) of the lessee’s covenants in the very lease 
of 1933. 


(21) I therefore hold, both on the pleadings as 
well as on the construction of cl. (7) of the lessee’s 
covenants in the lease of 1933, that the seats men¬ 
tioned therein are free seats for the plaintiff and 
the plaintiff need not pay the price for the 
same. 

(22) Issue No. 2. This is the main and the most 
important issue in the suit. Indeed the whole con¬ 
troversy is who should pay the Entertainment 
Tax, the lessor or the lessee: or to put it more 
accurately and narrowly, can the defendant com¬ 
pany realise the Entertainment Tax levied by the 
Government on free and complimentary tickets 
used by the plaintiff and/or her nominees? 

(23) A survey of the Bengal Amusement Tax 
Act with its amendments is essential to under¬ 
stand the nature of the problem raised. 

(24) Amusement tax was introduced into Ben¬ 
gal in the year 1922 for the declared object ol 
making an addition to the public revenues of 
Beneal. That was the Bengal Amusement Tax 
Act 1922, being Bengal Act 5 of 1922. By Sec¬ 
tion 3 of that statute an entertainment tax is 
provided for on all payments for admission to 
any entertainment, which included any perfor¬ 
mance, amusement, exhibition, game or sport. Be¬ 
in'* a tax on “all payments for admission to any 
entertainment”, no such amusement tax could be 
realised where admission to the entertainment 
was not by payment, but free. One of the mam 
alterations introduced by the Amendment Act 
1949 is to impose a tax even where no parent 
is made for admission to the entertainment, in 
sub-section (3) (b) of S. 3 of the Act as amended 
it is now provided: 

"Entertainment taxes shall be charged, levied 
and paid on all free or complimentary passes 
or tickets, by whatever name called, issued ^ by 
the proprietor of a cinematograph exhibition 
in respect of admissions without payment to fj 
seat or other accommodation therein and 
every person who is so admitted on a free o 
complimentary pass or ticket in a chiematCH 
graph exhibition shall be liable to pay th e 
amount of entertainment tax as would be pay 
able by him had he been admitted to such sea 
or other accommodation on payment . 

(25) Upon this the learned Advocate Genera 

has argued with considerable f ? rc ® d ^itted^on* 
tute makes every person who is adm.ttcd o 
free ticket liable to pay the entertainment tax 

have given my most anxious consideration to Uiis 

argument of the learned Advocate General, . 
the clear words of the statute, in jny P . 
show that the Advocate G enera \’ s . con ^ n ^fi 1 d T£ 
beaccepted. There Is no doubt in my mind that 


i 


* 
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the words of sub-section (3) (b) of Section 3 of 
the Amended Act are such that the person who 
is admitted on free ticket is liable to pay the en¬ 
tertainment tax. 

(26) But this concius.on does not lead to the 
solution of the problem. Liability of the per¬ 
son admitted on a frPtT ticket does not, in my 
view, under the scheme of the Act as amended, 
prevent the proprietor of the cinema from dis¬ 
charging that liability. Under S. 4 as amended, 
it is provided that no person liable to pay the 
-♦entertainment tax shall be admitted to any en¬ 
tertainment except with a ticket stamped with 
the stamp issued by the Government for the pur¬ 
pose of revenue denoting that the entertainment 
tax has been paid, or, in special cases, with the 
approval of the Government, through a barrier 
which, or by means of a mechanical contrivance 
which automatically registers the number of per¬ 
sons admitted. Nevertheless, the provision is 
also made that this procedure for admittance will 
not apply in the case when the proprietor of the 
entertainment has made arrangements approved 
by the Government for furnishing returns of the 
payments for admission and in the case of cine¬ 
matograph exhibitions also returns of admission 
to seats or other accommodation without pay¬ 
ment and further has given security up to an 
amount and in a manner apprbved by the Gov¬ 
ernment for the payment of the entertainment 
tax. On a proper construction of the amended 
Section 4 of the Act it is clear to me that if the 
proprietor of the entertainment has made the 
requisite arrangement for furnishing returns 
both for paid and unpaid seats and has given the 
necessary security, the person liable to pay the 
entertainment tax may be admitted without pay- 
m j o f tax as mentioned in sub-clauses (a) 
and (b) of S. 4 of the amended Act. 

u VO l Tl t l ° r ’ t 1 _ herefore » has the option. Then 
again, by S. 5 of the Amended Act the proprietor 

n J h o e * ntertam rant is liable on a conviction to 
ff L J^c n0t exceec H n S 5.00/- plus the tax 
mi a P^ 011 hable to pay tax to be ad- 

SeJtSi^ with fc he provisions of 

on a ^rL« nd 5 of . the Act ^ noticed above. That 

Uable & mv means that a P erson 

t/f «r!^^ pay # €nt ^ rtainment tax can be admitted 

the tax i? the Without P^ent of 


power to avoid penalty and convi pH on hmII 


_ I . - * AW I I 1.1 

t/i VJT P^^y and conviction as well as 

milled, as long Is h e eLfih ,. 016 1)613011 30 ad ' 
of admissions to seat! aid fumlsh^^ returns 
security to the Government ^ the necessary 


A 1 S c v SL?^ S 'PPorWb y a re,., 
6 lays down that tho Ac t. Section 

6 shall not apply to anv°ento?f i° f 860110118 4 and 
» of which a consolidator na^ tal ? n ? ent 111 respect 
* sub-section (4) of S 3 P n™ 61 ^ ^ made under 
the Act provides that th. r ' Section 3 (4) of 
the appuMn of a may, on 

ment, in respect of ww-L 10 “V entertaln- 
tax is payable under*}*!! ente rtainment 

the proprietor on ^uch conditinn b ‘ SeCti ??’ aUow 
prescribe to pay theTmoimW? ns 3 s **** may 

of a consolidated iymenf of ^ a L due b ? means 

gross sum received taVthl S 20 . per cent of the 
of payments for a d mL! !l Proprietor on account 

“id on account of taxwrt!? th u ente rtainment 
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tion (4) of S. 3, the proprietor avoids the opera¬ 
tion of both Sections 4 and 5 of the Act. It 
is noteworthy that neither S. 6 nor S. 3 (4) of the 
Act has been amended by the Amendment Act 
of 1949. The result is that by paying the conso¬ 
lidated amount on the gross sum received on ac¬ 
count of payments for admission to the enter¬ 
tainment and on account of the tax the proprie¬ 
tor will be within law to admit persons on free 
or complimentary passes or tickets without realis¬ 
ing the amusement tax from the holders of such 
tickets at the time of their admittance. 




• 

(28) A person cannot be required to commit a 
crime or an offence in order to perform a con¬ 
tract into which he has entered with another per¬ 
son. Requirement under the law to perform a 
contract is ordinarily commensurate with the 
ability to perform it. To this Court there are 
no degrees of higher or lower efficacy or higher 
or lower order of sacredness as between a contract 
and a .statute. The Court will hold both con¬ 
tract and Statute equally good and sacred obli¬ 
gations to be discharged and apply such reme¬ 
dies as the law provides in the case of breach of 
either. The Court does not make a competitive 
preference between a breach of a statute and a 
breach of contract. The Statute however may 
make the contract illegal in which event no court 
can require its performance. The law will not 
presume that the demands of a Statute and the 
demands of a contract are mutually intolerant 
and will not treat them as such unless they are 
manifestly so. Whenever possible the law will 
attempt to reconcile them and in doing so the 
court will have to be satisfied, before the statute 
is allowed to override the contract, that the Sta¬ 
tute is such, that to contract out of it is not 
permissible or against public policy. 

I am satisfied on the analysis I have made that 
the present Statute under my consideration is 
not such a Statute. Had I been convinced on 
a reading of the different, sections of the Act as 
amended that the proprietor of an entertainment 
by admitting a person liable to pay the entertain¬ 
ment tax without realising the tax from him was 
open to statutory penalty or an offence, I would 
have held that inasmuch as the Act makes the 
person admitted liable, the tax is to be paid by 
him when demanded by the proprietor, because 
to admit him without payment of the tax would 
mean conviction for the proprietor. But I am 
convinced that that is not the position here. Un¬ 
der the scheme of the statute the liability of the 
person admitted does not mean that the proprie¬ 
tor cannot discharge that liability for him. 

(29) The whole question therefore resolves in¬ 
to the problem that although the liability to pay 
the Entertainment Tax is on the person admitted 
without payment and although a free ticket is 
charged with the payment of the Amusement 
Tax, does the lease or its covenant emanci- 
pate the iessor or her nominees from the demand 
of the defendant company to obtain the tax 
from the plaintiff. That a person Is admitted with- 
out payment and that free tickets are charged 

tbe Payment of the tax are clear to my 

nv? rtf b <=^°M d dlspute both under sub-section 3 
. ( . b) H of f 60 - 0 ?, 3 of ^ Amended Act as well as 
™, de f r , s - 7 of the Amendment. But the 

Sefai* &jSLsr~’ umty to 

in ( fvi> R £ Vertingc1, 7 of the lessee’s covenants 
hawTinifS and applyln 8 the considerations I 
thi?JS dl3CUSSed < 1 reach the conclusion that 
this covenant requires the lessee to discharge ftr 
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and on behalf of the lessee such liability for tax 
on free and complimentary tickets or passes. 

(31) Entertainment tax cannot in my view be 
realised on these seats by the lessee from the 
lessor. That will not keep the lessee’s covenant 
to provide free seats to the lessor. Such free 
seat is part of the very consideration of the lease 
just in the same way as rent. In my view', 
therefore, the lessee does infringe its liability un- 
jder the covenant to provide free seats to the 
lessor if it attempts to realise the tax from the 
plaintiff. This does not mean that such free 
seats or the holders of such free passes or com¬ 
plimentary tickets are not under the statute 
liable to pay taxes. They are expressly made 
so liable under the Act but by virtue of the cove¬ 
nant, the lessee, in my view, has to discharge 
such liability for the lessor and that the lessee, 
as the proprietor of the cinema can do under the 
Act without incurring any penalty or committing 
any offence thereunder as I have indicated by my 
analysis of the various provisions of the Statute. 
That is how in this case the demands of the 
Statute and the demands of the contract can 
best be reconciled. 



(32) Tlie next consideration which appeals to 
me to be relevant in this context is the well-settl¬ 
ed principle that the law will always imply in 
such context on the part of the lessee to do all 
things necessary to perform the covenant. That 
he can so perform in this case without obtaining 
payment of the entertainment tax from the 
lessor or her nominees under the statute is clear. 
I find nothing in the statute? which prevents the 
defendant company as lessee to discharge this 
liability for entertainment tax which has been 
levied by the statute on all free or complimentary 
passes or tickets and which says that every person 
who is so admitted on free or complimentary passes 
or tickets shall be liable to pay the amount of the 
entertainment. It is in my judgment open to 
two persons by a private contract to agree that 
one will discharge the tax liability of the other. 
Such a contract is neither illegal nor against 
public policy. This is therefore a statute from 
which the parties can contract out and this is 
exactly, in my view, the effect of the covenant. 
The covenant shifts the incidence of the tax. The 
protection contained in the covenant, therefore, 
in my vicw T prevails and protects the lessor from 
the tax being realised by the lessee. 

(33) It is necessary at this stage to dispose of 
another argument which has been advanced on 
the basis of the construction of cl. 2 of the les¬ 
see’s covenant in the lease of 1933. By that 
clause, it is provided: 

“That the company during the continuance of 
the term hereby granted shall pay the monthly 
rent as hereinbefore reserved on the days in 
the manner and to the extent hereinbefore men¬ 
tioned and shall also pay both the Owner’s and 
Occupier's shares of rates and taxes and other 
outgoings and impositions payable in respect 
thereof during the said term ”. 

(34) On behalf of the plaintiff, it has been con¬ 
tended that apart from Clause 7 of the lessee's 
covenant which I have just noticed and discuss¬ 
ed this particular clause also protects the lessor 
from the tax. Learned Advocate General sub¬ 
mits that on proper construction of this particu¬ 
lar clause, it means that the rates and taxes or 
outgoings and impositions that the lessee agreed 
to pay under this clause are only such as are 
"in respect thereof" appearing in the covenant. 
He emphasizes the words "in respect thereof". 
The argument proceeds that the provision for free 


seats is not part of the demised premises & there¬ 
fore the entertainment lax cn the free seats does 

not come within this covenant so as to protect the 

lessor. It is said that the taxes or impositions 
contemplated by this covenant are proprietory 
taxes and do not include entertainment tax 
which is levied on the ^rson admitted without 
payment and which therefore must be regarded 
as a personal tax. There is a good deal of force 
in that argument. That the words "in respect 
thereof” are very material in construing such 
venant there can be no doubt. I have examined 
various decisions and authorities on this 
and if I do not refer to them that is because 
do not consider that they settle the point that 
I have to decide. While on the question of con¬ 
struction of a particular covenant I am not con¬ 
vinced that decisions and authorities in other 
cases are at all a safe guide, this general conclu¬ 
sion can at any rate be made from the authorities 
that the words "in respect thereof” do circums¬ 
cribe the scope and effect of a covenant. In 
Vol. 20 of Halsbury's Laws of England at p. 194 
the law is stated briefly as follows: 

"In all the above cases however whether the 
'covenant' is in the restricted form — ‘rates 
taxes and assessments’ — or whether it is ex¬ 
tended by the use of one or more of the words 
•duties’, ‘outgoings', ‘impositions’, ‘burden’, or 
‘charges' if it defines these as existing ’in res¬ 
pect of the demised premises’ this is enough 
to determine the scope of the covenant and it is 
immaterial whether the words ‘or on the land¬ 
lord or tenant in respect thereof are also in¬ 
serted". 

I accept that to be the correct statement of law 
on that point. 

(35) Various authorities which I have examin¬ 
ed and to which reference was made in the course 
of arguments are: — ’Tidswell v. Whitworth’,^ 
(1867) L R 2 C P 326 at p. 336 (A); — 'Brett v. 
Rogers’, (1897) 1 Q. B. 525 (B>; — ’In re Floyd’, 
1897 1 Ch 633 (C»; East wood v. Me Nab', 
(1914) 2 K. B. 361 (D>; — 'Wcoler v. North Eas¬ 
tern Breweries’, (1910) 1 K. B. 247 (E); — 'Al¬ 
dridge v. Feme’, (1885) 17 Q B D 212 (F); - 
'Allum v. Dickinson’, (1882) 9 Q B D 632 (G); -- 
‘Henman v. Berliner’, (1918) 2 K B 236 (H). But 
there is no terminological similarity between the 
language of the covenant that I have to construe 
and the language of the covenants construed in 
these authorities. 

(36) The learned Advocate General also relied 
on the decision of the Privy Council in — 'Ben¬ 
gal Coal Co. Ltd. v. Sri Sri Janardan Kishorela 
Singh’. AIR 1938 PC 243 (I) deciding the appeal 
from thin High Court whose judgment is Report¬ 
ed in — ’Bengal Coal Co. Ltd. v. Sri Sri Janar¬ 
dan Kishore Lai Singh’, AIR 1936 Cal. 459 (J). 
The language of the covenant in that case usea 
the words in a mining lease "charged, assessed 
or imposed upon the said mine or any P^ rt /“ er ;“ 
of". ‘ I must say at once that the words I have 
to construe are not similar. It was held by tn 
Privy Council in that case that on the construe- 
tion of the covenant the case being a lev ? 
the immovable property was a demand wmen 
was within the covenant but income tax was ou 
side such covenant. Sir George Rankin in 
livering the judgment of the Privy Council 

p. 245 of AIR 1938 P C 243 (I) observed. 

••Income tax is in 3 very different position, as 
intending purchaser or mortgagees of i 
lessor’s interest would appreciate. 1S “ 

a tax imposed upon the mines in al - v ing 
relevant to the lessee’s covenant m a MiJJg 
Lease. Indeed express words referring to p 
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lie demands imposed upon the proprietors in 
respect of the mine wouid not have brought in¬ 
come tax within the covenant". 

As the words "imposed upon" are not in the pre¬ 
sent covenant beiore me this case cannot be said 
to decide the construction oi the particular cove¬ 
nant in this suit. The Privy Council referred to 
the cases of — ‘Payne v. Esdaile', 0888) 13 A. C. 
613 (K», (1882) 9 Q B D 632 <G) and — ‘Foulgor 
v. Arding’, (1902) 1 K. B. 700 (L). 

(37) These principles must all be understood 
^with reference to the particular covenants con¬ 
sidered in each case, i have set out the cove¬ 
nant in the present lease before me relating to 
the payment of taxes. I will assume, as I con¬ 
sider it to be correct, that the taxes mentioned 
in such covenants are only those which are "in 
respect of the demised premises”. The real ques¬ 
tion in this case appears to me whether the pro¬ 
vision of free seats can at all be said to be a part 
of the demised premises. Now for this purpose 
clause 7 of the lessee's covenants in this regard 
uses rather significant words and they are "to 
view the performance which will be held in the 
aforesaid two demised premises". That seems 
to me that the lessor should be given free access 
to the seats in these two demised premises during 
performance. In such a contract I do not see 
anything unreasonable in the construction that 
these seats in the demised premises are part of 
the demised premises themselves-and if any tax 
Is imposed in respect of these seats or persons 
using these seats why such taxes should not be 
said to be in respect of the demised premises. It 
is not any seat that is contemplated in Cl. 7 of 
the lessee's covenant but scats on those demised 
premises. If the proprietor of the cinema house 
or the lessee defendant company had agreed by a 
covenant to provide seats to the lessor in other 
*■2522^1-. in this demisod Premises that 
Xt nf th. H COI 7 le within the meaning of "in 
552*2 de ^ se t 1 Premises". such seats 
ner? g thtrLr f the demlsed Premises taxes in res- 
SSthin th th. n 2 y .2 riew le S‘timately come 

to clause *2 S ST of . the coven ants contained 
in clause 2 of the lessee’s covenant. 

context 1 that if “n al remember also in this 

lessee's covenant which is in these term', th 
“llie company shall be at l£SJ Ke the de 

sSs 

ments on those demised pre'rSsS SU< ? f ^f ert ? in ’ 
such entertainment beine U therefore 

the demise attracts at? it k 1 purpos * of 

it goes outside the covenant d *w». t see h °" 
not use these demised ? 1116 lessee <h d 

lar purpose of cinema ^ or this Particu- 

bu<* user would not hav^att^cS 11 ^ 110 ?’ then 
Is In a double sense that c ^ d 1116 tax. It 
If this case can besaid £ ® ntert alnment tax 
demised premises. flm bSaS. *5, :respect of ” the 
ot the demise being enteHL^? ve ry P ur P°se 
tax and secondly ^auS^? inm ? lt Produces the 

«■> the tawJSt”** themselves be. 
toseparable part of the,wL.? 811 hitegral and 
one of those cases where ^ Premises. It Is 

to make a cSKut diJkin^w 11 b not P° ss,ble 

tax. k so Inextricably 6 connected 6 with^the 

H ' 


•proprietary element of it, that such a tax can 
very reasonably be said to come within the mean¬ 
ing o! Cl. 2 of the co/enant. On tne other ques¬ 
tion there can of course be no doubt that enter¬ 
tainment tax will be within the meaning of the 
words "taxes", "outgoings" or "imposition" used 
in that covenant. 

(39) I therefore hold that even on the construc¬ 
tion of cl. 2 of the lessees covenant, the liability 
to pay the entertainment tax should be discharg¬ 
ed by the lessee under this covenant although the 
statute imposes such liability on the free seats 
and the persons using them. 

(40) As it is admitted that the defendants have 
refused admittance to the lessor or her nominees 
except on receiving >from the plaintiff the amount 
of taxes levied by the West Bengal Amusement 
Tax Act as amended, the answer to issue No. 2 
must, in my opinion, be in the negative and I 
hold that the defendant has committed breach 
of the covenant. 

(41) Issue No. 3. There being the breach of 
the covenant and as the plaintiff gave the neces¬ 
sary notice of forfeiture, forfeiture must follow 
os a matter of legal consequence. 

(42) The only question now is whether any re¬ 
lief can be given by me against such forfeiture. 
Court's power to grant relief against forfeiture is 
much wider when such forfeiture is caused by non¬ 
payment of rent. There S. 114, T. P. Act en¬ 
dows the court with the pov/er to relieve forfei¬ 
ture at the hearing of the suit for ejectment. But 
where forfeiture is caused by the breach of an 
express condition providing for re-entry the onlv 
relief is that provided by section 114 A, T P 
Act The substance of that relief is the oppor¬ 
tunity to remedy that breach within a reasonable 
tune after the sendee of the notice under that 
section. Once that stage is passed with the expirv 
of the reasonable time without remedy of the 
breach, the court in my judgment is powerless to 
grant any relief against forfeiture. The Legis- 
lature m my view, by introducing this particular 

P * Act ’ by the Am cndlng 
Act, 20 of 1929 intended a conscious and deliberate 
departure from the Scheme laid down for relieving 
forfeiture for non-payment of rent u/s. 114 T. P. 
Act, and withheld from the court any power to 
grant relief against forfeiture caused by breach 
of express condition providing for re-entry, where 
the lessee had failed to remedy the breach with¬ 
in a reasonable time after notice to remedy. That 
intention of the Legislature will be defeated if the 
court assumes and exercises any further power of 

10 under equity or toherent 
lK d nf l ar ? not J unm todful of the obiter 
dicta of the Bombay and Madras High Courts in 

~"? ach ™P pa v. Konher', AIR 1935 Bom 41 (M) 

tins 7™ K0 mhir kUttl t. V ; Muhamad ’. AIR 1919 Mad 
l^V^ here / elief was sald t0 be possible 
S? “p™ is incurred by disclaimer. But 
they are of no assistance here because this is 

a ,°L/° rfeiture by disclaimer but Is a 
case^ dearly within the four corners of S. 114A 

ludompnt^’ . Where that & so there can in my 
b ,. no , scope whatever of this court 

SMSn ! urlsdlctlon or inherent Juris¬ 
diction in the teeth of the Statute. 

p F esent the forfeiture Is 
? i bre ? ch °* an express condition. Clause 

o of the lessees covenant in the lease of 1933 

mentfoned the breach of any condi Uon 

ES 54? ^-Tasysas 
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particular breach complained of, and asking for 
remedy of the breach. The correspondence shows 
that the letter of 1-9-1949 is such a notice. That 
reasonable time was given by the plaintiff to the 
defendants is also seen from the letter dated 
8-6-1949. The defendants did not remedy the breach 
and chose to obtain and act on counsel’s opinion. 
On that it is argued that the defendants and 
specially the Receiver defendants could not 
remedy such a breach as it was a Question of law 
'and they had to wait till the decision of the 
'court. This I am afraid is no argument in defence 
under S. 114A, T. P. Act. One who takes a defence 
in law just as one who takes a defence on fact 
must always do so at his peril. The words in S. 
114A, T. P. Act and in Sub-paragraph <o> thereof 
are "capable of remedy” and the lessee "fails to 
remedy". The breach in this case was capable of 
remedy and thp lessee failed to remedy. Legal 
opinion can be no answer and can give no pro¬ 
tection. The defendants have taken the risk of act¬ 
ing on the legal opinion without remedy of the 
breach. They therefore have also taken the risk 
!of the consequence. In such a case, therefore, under 
S. 114A, T. P. Act, the Court has no power when 
[the conditions mentioned in that section are 
'satisfied to grant any relief against forfeiture. 
iThis issue therefore must be answered in the 
negative. 

(44) Issue No. 4.: Relief follows as a matter of 
course on the basis of my findings on the forego¬ 
ing issues. 

(45) For reasons stated above, the plaintiff is 
entitled to judgment in this case. There will 
therefore be judgment for the plaintiff for pos¬ 
session of the said demised premises and for costs. 
No claim for damages has been pressed before 
me. I certify the suit to be a fit and proper one 
for the employment of two counsel. Costs of the 
Receivers should come out of the estate in their 
hands and such costs will be as between attorney 

and client. .. , 

B/D.H. Suit decreed. 
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Ahmed Hossain, Petitioner v. Aswini Kumar 
and others, Opposite-Party. 

Civil Rule No. 245 of 1953, D/- 10-3-1953. 

(a) Municipalities — Bengal Municipalities 
Election Rules, 1932, R. 17 — "Scrutiny of no¬ 
mination", meaning of. 

The phrase 'scrutiny of nominations’ oc¬ 
curring in sub-rule 4(b) has the same mean¬ 
ing as the phrase ‘scrutiny of nomination 
papers* referred to in sub-rules 3 and 4(a). 
Case law referred. (Para 7) 

(b) Municipalities — Bengal Municipal Act 
(15 of 1932) as amended by Act 28 of 19ol, S. 
22 — Bengal Municipalities Election Rules, 
1932, R. 17 — Powers of Chairman and Magis¬ 
trate 

So far as elections under the Bengal 
Municipal Act, 1932 are concerned, the 
powers of the Chairman, regarding deter¬ 
mination of the eligibility of a candidate 
under S. 22, while holding the scrutiny, are 
not higher than the corresponding powers 
of the mayor and while acting under Rule 
17 he cannot decide a o.uestion of qualifica¬ 
tion. He can determine any ‘formal’ objec¬ 
tion arising on the face of the nomination 
paper. (1888) 13 A. C. 241 and other case 
law considered. (Para 11) 


(c) Municipalities - Bengal Municipalities 

Election Rules, 1932, R. 20 — Powers of Dis! 

met Magistrate as appellate authority. 

The Magistrate’s powers under R. 20 are 
wider than those of the Chairman under R. 
17. In the context in which it appears in 
R. 20, the word ‘appeal’ dees not have the 
same technical meaning and connotation 
that attach to that word ordinarily. The 
District Magistrate’s powers are not co¬ 
extensive with those of the Chairman and 
the former has, while the latter has not, 
the power of scrutinising the eligibility of 
a candidate under S. 22. Provided that the 
formalities laid down in R. 17, sub-rr. (1) 
and (2) have been observed, the District 
.Magistrate has the power to insert in the 
list of candidates the name of a candidate 
who has been wrongly omitted from such 
list. He has also similar powers of omis¬ 
sion of the name of a candidate who is 
not eligible for election by reason of S. 22, 
even though it had been accepted by the 
Chairman. Case law referred. 

(Paras 13, 15) 

(d) Municipalities — Bengal Municipal Act 

(15 of 1932), S. 22(1) 

If a person is disqualified on the date 
of nomination, he cannot shake off his pre¬ 
existing disqualification by acquiring a new 
right between the date of nomination and 
the date of scrutiny. Where, therefore, on 
the material date (the last date for sub¬ 
mission of nomination) a person was in 
arrears for more than three months in pay¬ 
ment of the tax which he was liable to pay. 
he comes within the mischief of Cl. (g) of 
amended S. 22 (1) and it matters little that 
the name of the Press of which he was the 
proprietor and not his name was recorded 
in the books of the Municipality as the 
assessee, and that his name was in the elec¬ 
toral roll by reason of his educational quali¬ 
fications. Case law referred. (Paras 16, 17) 

(e) Municipalities — Bengal Municipal Act 

(15 of 1932), S. 38(d). 

Where there was no poll there being only 
three candidates passed by the Magistrate 
under R. 20 for three seats, neither the 
spirit nor the letter of the law requires 
that two inoffensive candidates should be 
penalised by way of setting aside the whole 
election for the fault of a third candidate 
who was wanting in the necessary qualifi¬ 
cations. Under S. 38(d) of the present Act, 
it is open to the High Court to set aside 
the election of the delinquent candidate only 
without interfering with the result of the 
election in so far as the other successful 
candidates are concerned. AIR 1931 Cal 36, 
Distinguished and Explained. (Para 19) 
Noni Coomar Chakravartty, for Petitioner; 

Anil Kumar Sinha and Somendra Ch. Basu, for 

Nos. 1 and 2 for Opposite-Party. 
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GUHA, J.: This is an application under Art. 
227 of the Constitution of India and S. 115, Civil 
P. C. by Sheikh Ahmed Hossain who was a 
candidate for election to the Garden Reach 
Municipality at its fourth general election. In 
order to appreciate the various points urged 
before us, it is necessary to set forth in some 
detail the relevant facts. 

(2) Three seats were allotted for Ward No. 
3 of the Garden Reach Municipality and the 
present petitioner was one of the candidates. 

- His name was finally published in the final 
Electoral Roll of Male Voters of the same Ward. 
The date of final publication of the Electoial 
Roll was 16-12-1951. 9-2-1952 was fixed by the 
Chairman of the Municipality as the last date 
for submission of nomination papers and the 
Chairman held scrutiny of the nomination 
papers on 18-2-1952, and found the nomination 
papers of the present petitioner along with 
those of eleven other candidates to be valid as 
complying with all the requirements of R. 17(2), 
Bengal Municipal Election Rules 1932 (herein¬ 
after described as Rules of 1932). 

(3) Opposite Party No. 1 Aswini Kumar Paul 
who was another candidate preferred an ap¬ 
peal before the Magistrate at Alipore under R. 
20 of the said Rules against the present peti¬ 
tioner and others contending ‘inter alia* that 
the petitioner was not eligible for election as 
a commissioner under the provisions of law as 
laid down in S. 22, Bengal Municipal Act, 1932, 
as amended by S. 5, West Bengal Act 28 of 
1951. (The amended Act will be described 
hereafter as the Act of 1932). 

(4) By an order, dated 29-2-1952, the Magis¬ 
trate held that the present petitioner along with 
erght other candidates were disqualified under 
S. 22 (l) (g) of the Act of 1932 for being 

.u as commissioners and directed under 
K. 20 the omission of the petitioner’s name as 

frni l r e * n ? mes . ? f eight other candidates 
from the list of registered candidates for Ward 

3 ;u s a rej ? ult of the Magistrate’s order, 
of nnn!?c r ff e nor ?. ma t 1 T °n Papers, namely, those 
X h» P ?,!hV. P , rtl fu N u s - 2 and 3 - were found 
Inrhn Ihf f0r the f three seats of Ward No. 3 
and in the circumstances those three opposite 

parties were declared as duly elected as com- 
. miss.oners under R. 22 of the 1932 Rulls 

(5) Thereupon the present petitioner filed an 
election petition under S. 36 of he Act of 

j£ Wk Jud * e AUpore prajing 
for setting aside the entire election contending 

ssseSSsss-IS 

IgfCSSrSi 

under A Rule ' oft; ? istrict Magistrate’s 2 powSl 


question of eligibility under S. 22. The mate¬ 
rial date in this connection is the last date 
(9-2-1952) for the submission of nomination 
papers and not the date of scrutiny (18-2-52) 
as contended for on behalf of the plair.titL 
petitioner. The Magistrate was right in re¬ 
jecting the nomination of the plaintitf as he 
was in arrears on the nomination date. Oppo¬ 
site Party No. 2 Md. Taher Ali Molla was 
not disqualified under S. 22 (1) (g) though he 
had paid the taxes only two days before the 
date of scrutiny, as he was not personally 
in arrears in respect of the license fee. The 
other successful candidates namely opposite 
parties Nos. 1 and 3 are not disqualified at 
all under S. 22. (This finding is not chal¬ 
lenged before us). In the circumstances the 
result of the election in Ward No. 3 was not 
materially affected within the meaning of 
S. 38 of the Act of 1932.” 

(6) The first point that has been urged by 
Mr. Chakravartty on behalf of the petitioner is 
that the learned Judge is wrong in holding that 
the Chairman or the Magistrate has jurisdiction 
to go into the question of the petitioner's 
disqualification and reject his nomination paper 
on that ground. In the opinion of the learned 
Judge the Chairman cannot act properly as the 
Returning Officer under R. 17 of the 1932 Rules 
unless he can reject nomination papers on the 
ground of ineligibility under S. 22 of the 1932 
Act. His opinion further is that the powers o£ 
the Magistrate as appellate authority under R. 
~0 of the 1932 Rules are co-extensive with those 
of the Chairman as Returning Officer with the 
result that the Magistrate can also go into the 
question of disqualification under S. 22 and 
reject the nomination of a candidate on that 
ground, as has been done in the present case. 
Mr Chakravartty’s contention is that the learned 
Judge is right in holding that the powers of a 
Magistrate under R. 20 are co-extensive with 
those of a Chairman under R. 17, but he 

T c ^i^ est ^n.^ he other Proposition of the 

hv Mr d rh d £ e ' Th .f ™ ain reasons P u t forward 
Chakravartty in support of his conten¬ 
tion that neither the Chairman under R. 17 
nor the Magistrate under R. 20, can go into 
unrf« 2 U «: Stl 99 * ° f d ‘ s ?oalifieation of a candidate 

,■! J 5 '. 22 are bnef] y as follows: 
nf !L Ru e su . b : r J- (3) and < 4 > (a) speak 

of the scrutiny of the 'nomination paper’ of \ 
candidate as distinguished from thescrutiny 
of the nomination of a candidate, thereby im- 
ply.ng that all that the Chairman has got To 

satisfy himself about at the stage of the scru 
is 'VfoJm'Tp T h h et Jlf r - he nominati °n ‘Paper’ 

ments f0 of m sui!ru'£ et (f) “TivVX 

rule and if he goes beyond those limits 6 iTTf 
he arrogates to himself the power to no Into 

disqualification under S 22 his 

With FnHiA Ve ^ iew is in harmony not only 

and by reason of Two pet il ,on und er S. 36 
y ason of these specific provisions the 


514 Calcutta 


Ahmed Hossain v. Asm 

question of disqualification under S. 22 cannot 
be canvassed under any other provision, or 
agitated before any other tribunal (e.g. Chair¬ 
man or Magistrate). 

(7) 0:i behalf of opposite parties 1 and 2, 
Mr. Sinha contends briefly that both the Chair¬ 
man under R. 17 and the Magistrate under R. 
20 are competent to decide the eligibility of 
a candidate under S. 22 and that in any case 
the powers of the Magistrate under R. 20 are 
not co-extensive with but are wider than those 
of the Chairman under R. 17. His contention 
further is that in any case the Magistrate has, 
in view of the provisions of R. 20, got the 
necessary power of deciding the eligibility of 
a candidate under S. 22 and if it be held to be 
correct that his powers as appellate authority 
are co-extensive with those of the Chairman, 
as contended for by Mr. Chakravartty, the 
Chairman must also be deemed to have the 
power to go into the question of disqualification 
under S. 22 when holding the scrutiny under 
R. 17 (4) (a). 

Mr. Sinha has drawn our attention specifically 
to the phrase “the scrutiny of ‘nominations' ” 
which occur in sub-rule 4(b) of R. 17 and has 
contended therefrom that this phrase shows 
that the Chairman (or for the matter of that, 
his appellate authority, the Magistrate) is 
competent to go into the question of eligibility 
under S. 22. As regards this particular con¬ 
tention of Mr. Sinha, it may be pointed out at 
this stage that sub-rule 4(b) was introduced 
for the first time in January, 1952, whereas the 
other provisions in R. 17 were there from 
before and it will not, therefore, be proper to 
construe the main provisions in R. 17 regarding 
the ‘scrutiny* of ‘nomination paper’ in the light 
of the stray phrase— ‘scrutiny of nominations’. 
On the contrary, it will be in consonance with 
the principles of construction of statutes if we 
hold that the phrase— ‘scrutiny of nominations* 
— occurring in sub-rule 4(b) has the same 
meaning as the phrase ‘scrutiny of nomination 
papers' referred to in sub-rules 3 and 4(a). 

(8) It remains now to examine the rival 
contentions in greater detail. The question is 
by no means free from difficulty. Similar pro¬ 
blems have arisen in England and I may exa¬ 
mine first how they have been solved there. 

(9) Rule 17 (4) (a) of 1932 Rules lays down 
that the Chairman shall scrutinise all nomina¬ 
tion papers and shall register as candidates all 
those whose nomination papers are found to be 
valid. This is similar to R. 9 of Sch. 3 to the 
Municipal Corporation Act, 1882 (45 and 46 
Viet. c. 50) which runs as follows: 

"The mayor shall attend at the town hall. 

for delivery of nomination papers and shall 
decide on the validity of every objection 
made in writing to a nomination paper." 

(10) In — ‘Pritchand v. Bangor Corporation’, 
(•1888) 13 A C 241 (A), which was decided by 
the House of Lords, it was held that the return¬ 
ing officer or mayor was to satisfy himself only 
of the validity of the nomination ‘paper’ and 
not of the validity of the ‘nomination’ as dis¬ 
tinguished from the nomination paper, eg. he 
could not go into the question of the qualifi¬ 
cation of the candidate for election. In that 
case Lord Watson observed (at page 252 of 
the report): 

“I do not think that the legislature has 
empowered him fie. the Mavor as returning 
officer) to deal with or intended that he should 
deal with every kind of objection which 
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might be raised to a nomination paper. Sche¬ 
dule 3 to the Act of 1882 which contains the 
rules rather points to his disposing of formal 
oojections arising upon the face of the nomi¬ 
nation paper, and making inquiry as to 
whether the nominators have their names on 
the burgess roll and whether the paper is in 
statutory shape.’’ 

The observations of Lord Herschell in this 
important case may also be quoted— 

“Now those provisions i. e. the pro¬ 
visions of Sch. 3 to the Act appear to me 
to indicate that it could not have been ■ 
intended that the mayor should entertain such 
a question as the qualification of a candidate, 
because it is impossible to suppose that the 
legislature provided that a question of that 
sort should, on, it may be, very imperfect 
information and without legal assistance, be 
finally and conclusively decided by the 
mayor." (In this connection the case of — 
‘Hobbs v. Morey*, (1904) 1 KB 74 (B) may 
also be seen). 

The rigour of the decision in the — ‘Bangor 
case’ (A) was, however, toned town to some 
extent by the subsequent decision in the case 
of — ‘Harford v. Linskey*, (1899) 1 QB 852 
(C) where the following observations were 
made by Wright J. in delivering the judgment 
of the Court— “We do not understand it to be 
laid down in the — ‘Bangor Case* (A) that a 
nomination paper cannot ever be rejected ex¬ 
cept for informality in the form or presentation 
of it. If the nomination paper is, on the face 
of it, a mere abuse of the right of nomination 
or an obvious unreality as. for instance, if it 
purported to nominate a woman or a deceased 
sovereign, there can be no doubt that it ought 
to be rejected.’’ In England statutory effect 
has now been given to the decision in the u* 
'Bangor case' (A) (See in this connection (i) 
the Law relating to Local Elections in England 
and Wales, Edn. 3, by Dowson and Wightwick 
at page 49, (ii) Rogers on Elections, Vol. Ill, 

Edn 21, at page 75, ar.d (iii) Parker’s Election 
Agent & Returning Officer, Edn. 5, at p. 140). 

(11) In our opinion, so far as elections under 
the Bengal Municipal Act, 1932 are concerned, 
the powers of the Chairman, regarding deter¬ 
mination of the eligibility of a candidate under 
S. 22, while holding the scrutiny are no higher 
than the corresponding powers of the mayor as 
laid down in the ‘Bangor Case’ (A). In other 
words, the Chairman acting under R. 17 cannot 
decide a question of qualification. He can deter¬ 
mine any ‘formal’ objection arising on the face 
of the nomination paper. On this view the 
learned Subordinate Judge was not right in 
holding that the ‘Chairman’ while holding the 
scrutiny could go into the question of disqua¬ 
lification under S. 22 of the 1932 Act. 

(12) The above view receives indirect support 
on analysis of the corresponding provisions 
made in various other Indian Statutes regard¬ 
ing election to some of which Mr. Chakravartty 
drew our attention. Reference may in this 
connection be made ‘inter alia' to the provisions 
contained in R 6 of Bengal Legislative Assem¬ 
bly Electoral (Conduct of FlecMons) Rules, 1936, 
and the relevant certificate of scrutiny, S. 36, 
Representation of the People fAme n dment) Act, 
1950 (Central Act 73 of 1950), R. 13 of the 
Rules for the conduct of Elections framed under 
the Calcutta Municipal Act, 1923 and the rele¬ 
vant certificate of Scrutiny. R. 14. Calcutta 
Corporation (Conduct of Election of Councu- 
lors) Rules, 1952, framed under the Calcutta 
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Municipal Act, 1951, R. 4(2) of Part II—Con¬ 
duct of Elections—of Bengal Act 3 of 1885 
(Bengal Local Self-Government Act of 1885) 
and K. 9 of the Election Rules under the Bengal 
Village Self-Government Act, 1919. The previ¬ 
sions referred to above indicate that the ies- 
pective Returning Officers have been given 
specific power to refuse any nomination on the 
ground ‘inter alia’ that the candidate is in¬ 
eligible for election for want of necessary qua¬ 
lification and where such power has been speci¬ 
fically given the Returning Officer concerned :s 
clearly entitled to reject the nomination of a 
candidate on the ground that he has not the 
necessary qualification for election. It is notice¬ 
able, however, that neither under R. 17 of the 
Election Rules under the Bengal Municipal Act, 
1932, nor under the corresponding rule—being 
Rule 15—under the previous Act, i.e. Bengal 
Municipal Act, 1884 was any power specifically 
given to the Returning Officer viz. the Chair¬ 
man to reject the nomination of a candidate 
on the ground that he has not the lequisite 
qualifications. This marked difference in the 
power of the Returning Officer under the Ben¬ 
gal Municipal Act, 1885 or 1932 as contrasted 
with the powers specifically conferred on Re¬ 
turning Officers under other Statutes relating 
to election would seem to indicate that the 
difference was intentional: in other words, 
whatever might be the reason the legislature 
did not intend that the Chairman as Returning 
Officer under R. 17 of the 1932 Rules (or under 
Rule 15 of 1885 Rules) should enjoy the power 
of scrutinising the nomination paper of a 
candidate with a view to see whether he had 
the necessary qualifications for election. 

(13) The next point for consideration is 
whether the Magistrate who by virtue of R. 20 
of the 1932 Rules is the appellate authority from 
the Chairman’s decision also suffers from the 
same limitation as the Chairman. As has been 
mentioned before, Mr. Chakravartty relies 
strongly upon the view of the learned Subordi¬ 
nate Judge that the Magistrate’s powers are 
coextensive with those of the Chairman. Mr. 
Chakravartty contends that as the Magistrate 
is only an appellate authority his powers cannot 
be larger than those of the Chairman. This 
point again is not quite free from doubt or 
difficulty. On a careful consideration of the 
language of R. 20, we have reached, however, 
to the conclusion that the Magistrate’s powers 
under R. 20 are wider than those of the Chair¬ 
man under R. 17. Rule 20 says ‘inter alia* that 
if any person who has filed a nomination paper 
disputes the right of any other candidate to be 
l'? 1 ' . h e may appeal to the Magistrate 
and the Magistrate shall make such order as 
to the omission or insertion of the name as 
ff*** to 1H hin ? t0 be This rule is couched 
is I 6 te u ms ' J he language of the rule 

is 2 h ,,i° s * h0 'V l . hat wh ®t the Magistrate 
act /if d UP «n«ki? not a mere mechanical 

wich\s 574 

to which reference has been made before there 
fa no correspondmg provision. If the rule be 
read in its widest amplitude, it is clear that 
ran* a ?P e . ars , to him to be just, the Magistrate 

the g|§]|\ h h e at n h^- nat i ?n °f a candida te on 

under s - 22 

npiHn*1932). We do not see any com- 


of the 1932 Act uses the word ‘appeal’ instead 
of the word ‘apply’ as in R. 15 of the 1885 AcL 
That does not, in our opinion, make much 
difference and undue importance should not, in 
our view, be attached to the word ‘appeal*. 

In the context in which it appears in R. 20, the 
word ‘appeal’ docs not, in our opinion, have 
the same technical meaning and connotation 
that attach to that word ordinarily. If the 
legislature had intended that the Magistrate's 
powers should be co-extensive with those of 
the Chairman one would expect R. 20 to be 
couched m an entirely different way. 

In support of his argument that R. 20 should 
be construed narrowly, Mr. Chakravorty has 
pointed out that the Magistrate has been given 
a very short period to dispose of objections 
urged before him. This is no doubt true and 
an election has to be got through within a 
comparatively short time. At the same time it 
has to be borne in mind that all that R. 20 
requires of the Magistrate is that he should 
dispose of all the disputes as he thinks just with¬ 
in the prescribed time limit. His decision is no 
doubt final (Sub-r. 3 of R. 20), but the aggrieved 
candidate can question it later on after the 
election is over (S. 36 of the 1932 Act). Mr. 
Chakravorty lias also laid stress on the well 
recognised principle that when a right or lia¬ 
bility is created by a statute which gives a 
special remedy for enforcing it, the remedy 
provided by that statute only must be availed 
of, and contended tn the basis of that principle 
that S. 25A and S. 36 of the Act of 1932 having 
specifically laid down that the question of 
eligibility of a candidate under S. 22 is liable 
to be challenged under the procedure men¬ 
tioned in those sections, the same cannot be 
gone into by a different tribunal as well viz. 
by the Magistrate under R. 20. In this connec¬ 
tion Mr. Chakravorty has drawn our attention 
to the following observations of Sir Lawrence 
* * . . in the case of — ‘Bhai Sankar v. 

Municipal Corporation of Bombay’, 31 Bom 604 
(E)— 

“But where a special tribunal out of the 
ordinary course is appointed by an Act to 
determine questions as to rights which are 
the creation of that Act, then, except so far 
as otherwise expressly provided or necessarily 
implied, that tribunal’s jurisdiction to deter¬ 
mine those questions is exclusive.” 

The contention is not without some force but 
nere is nothing in R. 20. debarring the Magis- 
6° into he question of eligibility. Rule 
w, *h pre-election' challenge to the 
eligibility of a candidate, while Ss. 25A and 36 
d_al with post-election challenge to eligibility 

in R ‘ thf* the u e nothin S contradictory 

on Vhe other tt ° ne hand> and , Ss - 25A and 36 
° th er. the one is complementary to the 

the matter from a different 

strue P R 5 >n ?c ere f n - 0thin s wrong if we con- 
•> as interring power on an impartial 
fjj d . public functionary like the Dis- 

caus^harassment " officiate 

of R 9 q w m e r^?pf t Sk ^v n ? rrow construction 

theVsitioi ol a L ^ Dislric ,‘ “pirate to 
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on principle. There is no compelling reason 
why R. 20 should be construed in that narrow 
way. We hold, therefore, that the District 
Magistrate's powers are not co-extensive with 
those of the Chairman and that the former has, 
while the latter has not, the power of scruti¬ 
nising the eligibility of a candidate under S. 22. 
Provided that the formalities laid down in R. 17, 
sub-rr. ( 1 ) and (2) have been observed, the 
District Magistrate has, in our opinion, the 
power to insert in the list of candidates the 
name of a candidate who has been wrongly 
omitted from such list. He has also similar 
powers of omission of the name of a candidate 
who is not eligible for election by reason of 
Section 22 . 

(14) In this connection Mr. Chakravorty 
drew our attention to the observations of 
Costello J. in the case of — ‘Rathis Chandra 
v. Amulya Charan’, AIR 1931 Cal 36 (F), but 
we find nothing there which can be said to 
be against our view as set forth above. On the 
contrary the observations in question seem to 
lend support to our view of the matter. 

(15) Overruling, therefore, the contention of 
Mr. Chakravorty we hold that it was within the 
competence of the Magistrate to reject the 
nomination paper of the present petitioner, even 
though it had been accepted by the Chairman. 

(16) Mr. Chakravorty has next contended 
that even assuming that the Magistrate was 
competent to go into the question of disquali¬ 
fication of a candidate he (i.e. the Magistrate) 
was wrong in holding that the petitioner was 
in arrears at the material time for more than 
three months in payment of municipal taxes 
as required under the amended S. 22, Bengal 
Municipal Act, 1932. It has been found that 
the petitioner was in arrears for more than 
three months on 9-2-1952 which was the last 
date for submission of nomination papers. He 
paid up the arrears, however, on February 16, 
1952 so that on 18-2-1952 when scrutiny was 
held by the Chairman he was no longer in 
arrears. Mr. Chakravorty contends that the 
relevant date is the date of scrutiny and not 
the date of nomination, as wrongly held by the 
learned Subordinate Judge. We cannot agree. 
Section 22 of the 1932 Act lays down the test 
of eligibility for election: Sub-section (1) uses 
the phrase—"shall not be eligible for election”. 
Election is a continuous process consisting of 
several stages and embracing many steps of 
which nomination is one, as pointed out in the 
case of — ‘N. P. Pannuswami v. Returning 
Officer, Namakkal’, AIR 1952 SC 64 (G). "Nomi¬ 
nation is the foundation of a candidate’s right 
to go to the polls: it is an integral part of the 
election”. If a person is disqualified on the 
date of nomination, he cannot shake off his 
pre-existing disqualification by acquiring a new 
right between the date of nomination and the 
date of scrutiny. If any authority for this 
proposition is necessary, it is to be found in the 
case of — ‘Satyendra Kumar v. Chairman of 
Municipal Commissioners, Dacca’, AIR 1931 Cal 
288 (H) where this point was conceded appa¬ 
rently on the basis of — ‘Harford v. Lynskey', 
(1899) 1 Q B 852 (I). In the latter case it was 
held definitely that the date of the nomination 
and not the date of the actual polling was the 
material date and we have no doubt that this 
Js so in the case of elections held under the 
Bengal Municipal Act as well. We hold, there- 

i r u’ , tfle Petitioner’s nomination paper was 
rightly rejected by the Magistrate acting under 
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K. 20 . had we come to the conclusion that th* 
petitioner s nomination paper had been imvit 
perly rejected, we would have no hesitation in 
holding that the result of the election had been 
materially affected thereby and in setting aside 
the entire election in Ward 3 on that ground 
Reference may in this connection be made to 
tne case of — ‘Ram Chandra v. Sachindra 
Kumar AIR 1953 Cal 184 (J) where it was, 
pointed out that when a person’s nomination 
paper is rejected the effect is that the voters! 
are precluded from exercising their right toV 
return the person at the election. The case of 
m i, ;n, Solaiman v. Noor Mahommad’, AIR 
1944 Cal 3 j 5 at p. 399 (K) may also be refer¬ 
red to: in that case also the same principle was 
stressed. 

(17) Mr. Chakravorty next contends that in 
any event opposite party No. 2 Md. Taher Ali 
Molla s nomination paper should also have been 
rejected by the Magistrate as he was in arrears 
on the nomination date. It has been found that 
Md. Taher Ali Molla is owner of the Garden. 
Reach Printing Press which is situated within, 
the Garden Reach Municipality. It has alsov 
been found that the license fee in respect of 
that Press was in arrear for more than three 
months on the last date for submission of. 
nomination paper i.e. on 9-2-1952 and as in the 
case of the petitioner, the arrears were pai& 
up on 16-2-1952 i.e. two days before the scru¬ 
tiny. ‘Prima facie*, therefore, Mahammai 
Taher Ali Molla also suffers from the same 
disability as the petitioner. The learned Sub¬ 
ordinate Judge has held, however, that it can¬ 
not be said that he was personally in arrears* 
in respect of the license fees though he was 
the owner of the Press which was shown as- 
the assessee in the books of the Municipality. 
Mr. Chakravorty has assailed vigorously the. u 
correctness of this finding of the learned Judge- 
and, in our opinion, Mr. Chakravorty is right. 
Section 182 of the 1932 Act lays down that 
every person who exercises in the municipality 
either by himself or by an agent or represen¬ 
tative any of the professions, trades or callings 
specified in Sch. 4 shall take out a half yearly 
license and pay a certain tax. Section 182 clearly 
applies to Mohammad Taher Ali Molla by virtue 
of his ownership of the Press. It has been 
found that on the material date i.e. 9-2-1952 
(the last date for submission of nomination) 
he was in arrears for more than three months 
in payment of the tax which he was liable to 
pay. He was thus clearly within the mischief 
of Cl. (g) of amended S. 22 (1) and it matters 
little that the name of the Press of which he 
was the proprietor and not his name was re¬ 
corded in the books of the Municipality as the 
assessee. Mr. Sinha pointed out to us on behalf 
of Taher Ali Molla that his name was in the 
electoral roll by reason of his educational 
qualifications. That may be so but so far as 
the point now in issue is concerned that does 
not make any material difference. He may be 
qualified as a voter but that is not enough. 

In order to be eligible for election he must not 
also be in arrears for more than three months 
in payment of any tax and we have seen that 
on the material date he was in such arrears. 
Dissenting, therefore, from the finding of the 
learned Subordinate Judge we hold that there 
was improper acceptance of his nomination by 
the Magistrate. , f , . 

(18) The next point that falls for decision is- 
whether the result of the election has been 
materially affected by the improper acceptance 


1983 


Chandubhai y. River Steam Navigation Co. (Chunder J .) Calcutta 547 


of his nomination, so that it has to be set aside 
under S 38 of the 1932 Act. Tnat the election 
has to be set aside in so far as Md. Taher Ali 
Molla is concerned is clear enough, but the 
really important point is whether the_ entire 
election in that three-member constituency 
should be set aside on the ground of his dis¬ 
qualification alone. It is not the case of the 
petitioner now that opposite party No. 1 Aswini 
Kumar Pal, and opposite party No. 3, Vejoy 
Bahadur Singh, who were declared elected 
unopposed with Md. Taher Ali Molla on the 
* rejection by the Magistrate of the nomination 
of other candidates suffered from any disqua¬ 
lification. 

(19) Relying on the case of — 'AIR 1931 
Cal 36’ (F) Mr. Chakravartty contended that 
there was no option in the present case but 
to set aside the election of Aswini Pal and 
Vejoy Bahadur Singh as well even though they 
did not suffer from any disqualification under 
S. 22. There are observations no doubt in the 
judgment of Suhrawardy, J. in the above case 
which go in favour of Mr. Chakravartty’s 
contention. As summarised in the head-note, 
that case lays down the proposition that when 
the election of one or two or more candidates 
jointly elected from a constituency is set aside, 
the whole election from that constituency must 
be set aside. That case was decided, however, 
in 1930 under the old Bengal Municipal Act of 
1884 whereas the present Bengal Municipal Act 
of 1932 came into force on 1-12-1932. In the 
old Act (1884) there was no provision 
corresponding to S. 38 and the allied sections 
of the present Act, nor was there any provision 
corresponding to S. 25A of the present Act The 
above provisions of the present Act seems to 
have brought about a radical alteration in the 
» Position and it is doubtful if the observations 
of Suhrawardy J. can be held to apply to a 
case governed by the present Act, especially 
to a case like the present one where no poll 
was held and three candidates were returned 
unopposed in a three-member constituency, 
unlike — ‘Rathis Munshi’s case’ (F) where a 
p ° 11 ^as "eld in a two-member constituency 
lor which four candidates went to the poll. As 
there was no necessity for a poll in the present 

en^’ l e i T Sh ?u n of fairness to the constitu- 
other candidates, if the election 

an'JS' T? A lL MoUa alone is se t aside, hardly 
arises. Nor in the present case are we pressed 

hP*n n &«M C .? latl0n as 1° how votes would have 
n ^,^ /v, ded n T ar ^ 0 . ng t the respective candidates 
Ma ? lst f ate had rejected Mr. Taher 
Ah . Molla s nomination as he should have done, 

vaiiSi that Case < th ? re would have been only two 
vahdly nominated candidates for three seats 
£he considerations that weighed with the 
J f u dges J n ~ ‘Rathis Munshi’s case’ 

it re .^us a ^ sen t in the present case and 

“"the facts of the present case where, as 

hp?n! ed °i Ut *u efore > there was no poll there 
» only ^ree candidates passed by the 
under R. 20 for three seats, neither 
f £ e , * pin t. nor the letter of the law reauires 
Used fc°«?°# en u ve i candida tes should be^ena- 

wa e ntini , ;i e tJ aUlt ° f 3 third candida te who was 
2 h? l n o & qualifications. As we 


result of the election in so far as the "other 
candidates are conSmed. C °‘ her 
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is set aside and the Rule is made absolute to 
that extent only. 

. (21) In view of the circumstances, the parties 
are directed to bear their own share of the 
costs throughout. 

(22) LAHIRI J.: I agree. 

B/H.G.P. Order accordingly. 
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Chandubhai Fulabhai Patel and others, Piain- 
tiffs-Peutioners v. River Steam Navigation Co., 
Ud., Defendants, Opposite Party. 

7 oVm Rules Nos ' 571 t0 576 of 1950 > D/- 

Carriers Act (1865), S. 8 — Liability under 
— (Contract Act, 1872, S. 188). 

Agent contracting on behalf of known 
principal can restrict his personal liability 
lor acts of principal or his servants and 
agents Stipulation by Steam Company 
with respect to consignment of goods to 
act as principal so far as their own system 
was concerned but so far as transport over 
ihe railway system was concerned, as 
agents for known principals — Further sti¬ 
pulation that they would not be liable for 
loss to goods while in transit over Railway 
system, due to acts of the principal or the 
Si P r s /rvants of the principal, as they 
would be for loss on their own system — 
stipulation contained in clause 11 of for- 
i ard ‘ n S " ote ~ Stipulation held valid and 
d.d not offend against S. 8. (Para 4) 

Act D S 0: 8 C N nt i aCt ACt> S - 188 ’ N - 1: Carriers 

Hiralal Chakravarty and Radha Kanta Bhat- 

Khi \ a ? E m P ?.V ti ? ners : A. C. Chatterjee and 
Khetra Mohan Chatterjee, for Opposite Party. 

at C /hy ND f R j " - Th , ese six Rules were issued 

filed In ° f . plai ° tifTs in six applications 

nlea in the Court of Small Causes, Calcutta 

under S. 38, Presidency Small Causes Courts 
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(2) The' fSL R i S ' - N ‘ Companies in the sixth, 
u; ine facts in issue and the noint in 
dispute are alike. The plaintiffs in all the six 
stenmi 1 consi Sn m ents of goods through the 
SnTX 0 Bengal > ™w Eastern 
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carrying administrations in whose charge the 
goods may have been placed at the time such 
ioss, damage etc. are found to have arisen. In, 
case of goods accepted by the company for 
carrying beyond their own system of trans¬ 
port. the consignor (and consignee) shall be 
deemed to have agreed that the company has 
accepted such goods on the footing that the 
consignor (and the consignee) has entered 
into a series of contracts with the different 
carrying administrations, and that the com¬ 
pany will not be liable for any loss, damage 
etc. which may happen when the transit over 
the company’s system of transport is over, 
and when the goods are not directly under 
their control.” 

(3) This can leave no room for doubt that the 
steamer people were contracting as principals 
so far as transport over their own system was 
concerned but as agents for known principals, 
that is, the railway companies, so far as trans¬ 
port over the railway system was concerned. 
The clause also leaves no room for doubt that 
so far as transport over the steamer company’s 
system was concerned they fully undertook to 
be liable for any loss, damage etc., by them¬ 
selves or agents or servants, but as far as loss or 
damage etc. caused when in transit over the 
railway system was concerned they as agents 
were not to be liable for loss caused by their 
principal or the agents pr servants of the 
principal. The liability for the loss will be that 
of the railway company as principal. 

(4) The main contention it appears before 
the courts was that this offended against S. 8, 
Carriers Act. Section 8 of the Carriers Act 
reads as follows: 

‘‘Notwithstanding anything hereinbefore con¬ 
tained every common carrier shall be liable 
to the owner for loss of or damage to any 
property delivered to such carrier to be 
carried where such loss or damage shall have 
arisen from criminal act of the carrier or any 
of his agents or servants.” 

That section lays down two things. First, 
that the principal is always to be liable for any 
loss or damage etc., caused by the principal 
himself or the agents of the principal or the 
servants. Secondly, any contract to the con¬ 
trary will be void. In the present case, in cl. II, 
care has particularly been taken to retain in 
each case whether the transport system is that 
of the steamer company or of the railway 
administration that the liability of the principal 
for acts by himself or his agents or servants 
remains intact. There is nothing in S. 8 or in 
any part of the law of contract or of law of 
carriers by which an agent contracting on be¬ 
half of known principal is prevented from res¬ 
tricting his own personal liability for the acts 
of the principal or the agents or servants of 
the principal. Therefore the Full Bench of the 
Calcutta Court of Small Causes rightly decided 
that clause II did not offend against Section 8 
of the Carriers Act. The decisions cited before 
it do not cover the point now raised at all. 
They were cases dealing with principal absolv¬ 
ing himself from liability for the acts of agents 
or servants, which is not the case now before 
us. 

(5) Under the circumstances all the six Rules 
are discharged with costs. 

(6) SEN J.: I agree. 

B/R.G.D. Rules discharged. 
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SINHA J. 

Atulya Kumar De and others, Petitioners v 
The Director of Procurement and Supply and 
others, Opposite Parties. a 

Civil Rule No. 3259 of 1952, D/-3-3-1953. 

(a) Essential Supplies (Temporary Powers) 
Act (1946) — Validity — (Constitution of India 
Art. 245). 

The Act does not permit delegation of 
legislative powers. Case law Foil. 

(Para 10) 

(b) Essential Supplies (Temporary Powers) 
Act (1946) S. 3 (1), (2) - Scope. 

o Power under the Act is derived from S. 

3, sub-s. (1), and the provisions of sub-s. 
(2) are merely illustrative. Although the 
State cannot promulgate an order to ac¬ 
quire stock not already held under S. 3(2) 
(f), it can be done under the general powers 
conferred by sub-s. (1) of S. 3. AIR 1951 
S. C. 201 Foil. (Paras 14, 17) 

(c) Essential Supplies (Temporary Powers) 

Act (1946) S. 3 (2) (c), (d), 

(f) (h) (i) and (J) — Validity - 

(Constitution of India Arts. 19, 31). 

Even if Cls. (c) (d) (f) (h) 

(i) and (j) of sub-s. (2) offend against 
the fundamental rights conferred by Art. 
19(1) (f) and (g) or Art. 31(2) of the Con¬ 
stitution the Government would have ample 
powers under sub-s. (1) of S. 3, to pro¬ 
mulgate an order. (Para 17) 

(d) Constitution of India Arts. 19, 31 — 
Scope. 

A Legislative enactment empowering 
Government to acquire property of a citizen 
compulsorily for a public purpose, attracts 
Art. 31 and not Art. 19. Where it is a com¬ 
posite piece of legislation the Court has 
to distinguish that part of it which deals 
with acquisition from the rest. Case law 
discussed. (Para 28) 

(e) Essential Supplies (Temporary Powers) 

Act (1946) S. 3(1) — Validity — (Constitution 
of India, Art. 19(1) (f) (g) (5); 

( 6 ). 

The restrictions imposed by the general 
powers conferred by S. 3(1) upon the fun¬ 
damental rights conferred by Art. 19(1) (f) 
or (g) of the Constitution are reasonable 
restrictions which are in the public interest. 
Case law discussed. (Para 35) 

(f) Essential Supplies (Temporary Powers) 

Act (1916) S. 3(2) (c), (d) 

(h), (i) (j) are valid — (Constitution of India 
Art. 19). (Paras 35, 36) 

(g) Constitution of India Art. 19(1) (f),(g), 
(5) (6) — (West Bengal Food grains (Inten¬ 
sive Procurement) Order (1952). 

The provisions of the West Bengal Food- 
grains (Intensive Procurement) Order are 
reasonable and in the public interest. AIR 
1952 Pat 220 (S.B.) Rel. on. (Para 37) 

(h) Constitution of India Art. 31(2) — Com¬ 
pensation. 

Compensation in Art. 31 (2) means a 
just compensation, that is to say, a just 
equivalent in value. AIR 1951 Cal 111 , AIR 
1951 All 674; (1893) 148 U. S. 312 Rel. on 

(Para 39) 
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(i) Constitution of India Art. 226 — New 
point. 

In the ease of high prerogative writs, 
new matters cannot be allowed to be in¬ 
troduced at the hearing. (Para 40) 

(j) Constitution of India Art. 31(2) — Fix¬ 
ing of compensation. 

The ‘law’ in a given case must be an 
Act read with the order promulgated under 
it. It cannot be said that the Essential 
Supplies (Temporary Powers) Act (1946) 
read with West Bengal Foodgrains (Inten¬ 
sive Procurement) Order (1952) does not 
fix compensation. (Para 40) 

(k) Essential Supplies (Temporary Powers) 
Act (1946) S. 2 — Foodstuff. 

Paddy is ‘foodstuff’, within the meaning 
of that expression as used in the Act and 
the notification issued under it. (Para 42) 

(l) Essential Supplies (Temporary Powers) 
Act (1946) S. 3(1), (2) (j) — Delivery of goods 
at destination. 

The producer can be ordered to deliver 
goods at a prescribed destination, as pro¬ 
vided for in para 3(5) of the West Bengal 
Foodgrains (Intensive Procurement) Order 
(1952). (Para 43) 

(m) Essential Supplies (Temporary Powers) 
Act (1946) S. 3(1), (2) (e), (j) — Notice in 
Form ‘A’. 

Notice in form ‘A’ would be valid under 
S. 3(1) and S. 3(2) (e) and (J). 

(Para 44) 

(n) West Bengal Foodgrains (Intensive Pro¬ 
curement) Order (1952) — Validity — (Con¬ 
stitution of India, Art. 14). 

The classification of ‘producers’ who own¬ 
ed 10 acres or more, affected by the Order 
is a reasonable classification, bearing a just 
relation to the object sought }o be attained. 
Nothing in the Essential Supplies (Tem¬ 
porary Powers) Act (1946) read with 
the order, offends against the fundamental 
right of equal protection guaranteed by 
Art. 14 of the Constitution. (Paras 47, 48) 

(o) Constitution of India, Art. 226 — Scope. 

The High Court will not interfere when 
there exists other adequate legal remedies, 
or it will not impose its will upon the exer¬ 
cise of executive discretion. But that 
course of conduct is dependent upon ex¬ 
pediency and not want of jurisdiction. The 
existence of an alternative remedy is not 
absolute bar, and the abuse of a power 
even though discretionary can always be 
controlled. (Para '49) 

.APurbadhan Mukherjee and Tarak Nath Roy, 
for Petitioners; S. M. Bose, Advocate General 
Hemendra Kumar Das, Smriti Kumar Rai Chou- 
dhuri and M. N. Sen, for Opposite Parties. 
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ORDER: This is a Rule issued upon the opposite 
parties to show cause why the West Bengal Food 
Grains (Intensive Procurement) Order 1952, and 
the notices complained of in the petition issued 
on the petitioners in pursuance thereof, should 
not be declared null and void and as such set 
aside, or why appropriate writs should not issue 
prohibiting them from taking any further steps 
m piu - suance of the said order and the notices 
issued thereunder or why such other or further 
order or orders should not be made as to this 
Court may seem lit and proper. 

(2) The petitioners are eighteen in number and 
are all owners of lands situate in villages within 
Police Stations Sadr.rdighi and Nawapara in the 
District of Murshidabad. They state that they cul¬ 
tivate paddy in these lands with the help of the hir¬ 
ed labour. They further state that the yield from 
these lands is their only source of income, out 
of which they have to maintain themselves and 
their dependents. 

(3) At the time that this application was 
originally made, the petitioners had been served 
with notices under "A" introduced by para 3(3) 
(a), West Bengal Food Grains (Intensive Procure¬ 
ment) Order 1952, promulgated by the Govern¬ 
ment of West Bengal, by virtue of powers con¬ 
ferred by sub-s. (1) of S. 3 Essential Supplies 
(Temporary Powers) Act 1946 (24 of 1946), read 
with Notification of the Government of India in 

9 e , ( 52r tm S t ° f Fo0d ’ Na PY ' 603 «>/l, dated 
21-10-1946, calling upon them to make a declara- 

“ F0 ™‘ B ’,’ and directing them in the mean- 
wmie not to deal with or dispose of any portion of 
stock owned or possessed by them except what 

^!i equl f ed f0 . r , fami ‘y consumption at the pres¬ 
erved scale, until further orders. 

Petitioners have made such declarations, but 
ifc .“P by applying to this Court for an 
the . °?P*Ke parties not to take 
rJSL 1er j 1 ® 158 implement the notices in 

torn™ for . other rellefs - Since then notices 
netitUmM? Voi? been served u P° n sixteen of the 
2285“® \ llng upon them t0 deliver their 
to & thp b nmn UIplUS <as men tioned in the notices) 
SeSflort ^ l I ?, amed therein on or before a date 

rs % deai with these n ° tices 

in detail. The further implementation of these 
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notices in Form ‘C have been restrained, pending 
the healing oi this rule. 

(4) Before I proceed further, it would be 
necessary to refer more fully to the Essential Sup¬ 
plies (Temporary Powers) Act, 1945, Act 24 of 1945 
(hereinafter referred to as ‘the Act’) and the West 
Bengal Foodgrams (Intensive Procurement) Order 
1952 (hereinafter referred to as ‘the order*). The 
Act which is a Central Act came into operation 
on 19-11-1945. It replaced an ordinance, known as 
the Essential Supplies (Temporary Powers) Ordi¬ 
nance 1946 (18 oi 1946). The Act in its preamble 
recites that it had become necessary for the conti¬ 
nuance during a limited period of powers to con¬ 
trol the production, supply and distribution oi 
foodstuffs and certain other commodities, and the 
Indian Legislature had been empowered by S. 2 
of the India (Central Government and Legislature) 
Act 1946, to make laws with respect to the afore¬ 
said matters. The original Act was to come to an 
end on 31-3-1947, but it has been extended from 
time to time, the final extension being up to 
26-1-1955. Under S. 2 of the Act, the expression 
“Essential Commodity” has been defined and 
includes “Foodstuffs’’. 

Section 3(1) is in the following terms: 

“The Central Government, so far as it appears 
to it to be necessary or expedient for maintaining 
or increasing supplies of any essential commo¬ 
dity, or for securing their equitable distribu¬ 
tion and availability at fair prices, may by order 
provide for regulating or prohibiting the pro¬ 
duction, supply and distribution thereof, and 
trade and commerce therein." 

The relevant provisions of S. 3(2) are as follows: 
‘'without prejudice to the generality of the 
powers conferred by sub-6. ( 1 ), an order made 
thereunder may provide— 

(c) for controlling the prices at which any 
essential commodity may be brought or sold; 

(d) for regulating by licenses, permits or 
otherwise the storage, transpost, distribution, 
disposal, acquisition, use or consumption of any 
essential commodity; 

(f) for requiring any person holding stock of 
an essential commodity to sell the whole or a 
specified part of the stock at such prices and to 
such persons or class of persons or in such 
circumstances, as may be specified in the order; 

(h) for collecting any information or statis¬ 
tics with a view to regulating or prohibiting 
any of the aforesaid matters; 

(i) for requiring persons engaged in the 
production, supply or distribution of, or trade 
or commerce in, any essential commodity to 
maintain and produce for inspection such books, 
accounts and records relating to their business 
and to furnish such information relating there¬ 
to as may be specified in the order; 

(j) for any incidental and supplementary 
matters, including in particular the entering and 

search of premises etc. etc.the grant of or 

issue of licenses, permits or other documents and 
the charging of fees therefor." 

Section 4 of the Act provides that the Central 
Government may by notified order direct that the 
power to make orders under S. 3 shall in relation 
to such matters and subject to such conditions 
as may be specified in the direction, be exercis¬ 
able also by such officer or authority subordinate 
to the Central Government or by such Provincial 
Government or such officer or authority subordi¬ 
nate to a Provincial Government, as may be speci¬ 
fied in the direction. 

(5) Even before the Act came into operation, and 
under Section 4 of the relative ordinance, the 
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Central Government issued a notification, beinv 
No. PY 603 (2)/l, dated 21-10-1946, (hereinafter re- 
lerred to as ’the notification') directing that the 
powers com erred upon it by sub-s. (1) to Section 
3 of the said ordinance to provide for the matters 
specified in sub-s. (2) thereof, shall in relation to 
loodstuffs be exercisable also by any Provincial 
Government subject to certain conditions. The 
order was promulgated by the Governor of West 
Bengal on 22-10-1952, and the Preamble is as fol¬ 
lows: 

In exercise of the power conferred by sub-s. ( 1 ) 
of S. 3, Essential Supplies (Temporary Powers) 
Act, 1946 (24 of 1946 and in particular by els. (c) 
<d> (f) (h) (i) and (j) of sub-s. (2) of that Sec¬ 
tion, read with the notification of the Govern¬ 
ment of India in the Department of Food No. 
PY-603 (2)/l dated the 21st October, 1946, the 
Governor with the concurrence of the Central 
Government is pleased to make the following 
order . 


(6) In para. 2 of the order, “Foodgrain" has 
been defined to mean rice in the husk (paddy) 
or rice husked; “Producer" has been defined to 
mean a person who cultivates any land or lands, 
the area whereof is not less than ten acres as pro¬ 
prietor, trustee, sebait, tenure-holder, tenant, sub¬ 
tenant, temporary lessee or occupier, or in any 
other capacity, either by himself or with the aid of 
others or receives a portion or share of the food- 
grains grown on such lands. 

(7) Under para. 3 of the order, every producer 

shall if so ordered by the Director sell and deliver 
to the Director or any person appointed by him, 
such quantity of foodgrains as may be determin¬ 
ed by the Director to be the 'available surplus'. 
The Director is to determine the available surplus 
by taking into account on the one hand, the yield 
of foodgrains estimated by him as grown or received 
by the producer and on the other hand making 
allowances for such part thereof as may be requir¬ 
ed by the producer for his family consumption, for 
seeds, for feeding agricultural labourers and for 
payment of rent-in-kind or repayment of loan-in¬ 
kind. All these allowances are in accordance with 
the scales prescribed by Government from time 
to time. , 

(8) The scheme of the order is roughly as fol¬ 
lows. The Director in the first instance issues 
a notice upon the producer in form “A" (indivi¬ 
dual) or in Form A (1) (General), calling upon 
him to make a declaration in Form *B', of paddy 
lands held or cultivated by him or share or pro¬ 
duce received by him. By that notice, the pro¬ 
ducer is directed not to deal with or dispose of 
any portion of stock owned or possessed by him 
except what is required for his family consumption 
at the prescribed scale, until further orders. The 
Form No. ‘B' f requires the producer to declare the 
particulars of the total quantity of land held by 
him and the area under *Aus or Aman\ He has also 
to give particulars of the rent-in-kind to be receiv¬ 
ed or paid by him or loan-in-kind to be received 
or repaid, as also the number of members in his 
family including servants taking meals in the 
house. It will be noted that the producer is not 
required to state his actual produce, which is 
wholly determined by estimation. The Director 
determines the available surplus after considering 
such declarations or after such enquiry as he 
thinks fit to make, and then causes notice to be 
served in Form ‘C\ calling upon the producer to 
deliver the available surplus to an officer named 
in the notice within a specified date. 

The paddy or rice has to be sewn in bags suppli¬ 
ed by the State and delivered at the place men¬ 
tioned; the transport to be supplied by the pro- 
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ducer The price is paid in cash upon delivery 
Jf®Se rate prescribed (Notification No 10365 
P D) These rates have been prescribed district 
wise" So far as Paddy is concerned, Aus and 
Boro have been everywhere fixed at Rs. 7/8/- per 
maund and Aman other than fine at Rs. 8/8/- 
oer maund except West Dinajpur where the price 
fixed is Rs. 8/2/- per maund. Fine Aman has 
been fixed at Rs. 10/- to 11/ per maund accord¬ 
ing to quality. The price includes the cost of de¬ 
livery at the prescribed destination. The price 
.prescribed as above is for stocks of fair average 
Equality. If quality is less than average, deduc¬ 
tion is made at prescribed rates (Notification No. 

10366 F. D.l. If the amount demanded in the 
notice is not delivered within the date fixed then 
the Director or an officer authorised by him may 
seize the same and then the producer will get the 
value of the foodgrains seized, less the cost of 
transport at rates specified. (Notification No. 

10367 F. D.). The order further contains provi¬ 
sion for inspection, search and enquiry etc. as an- 
cilliary steps to procurement (Section 9). 

(9) The order contains the following provisions 
for review, revision and appeal: 

Paragraph 3 (3) proviso — Any determination of 
the available surplus made by an officer exercis¬ 
ing the powers of a Director may be reviewed, re¬ 
vised or altered at any stage by any other higher 
officer exercising the like powers of the Director 
•whenever he considers it expedient to do so. 

Paragraph 5 (D— Any producer aggrieved by 
.an order served on him under cl. (b) of sub-para. 
(3) of para 3 may within seven days of the ser- 
’vice of the order appeal against the order in the 
prescribed manner to an officer empowered by the 
State Government in this behalf. I am informed 
that this officer is usually the District Magistrate. 
♦.While the above picture portrays the normal work¬ 
ing of the order, it must be observed that it is 
■entirely optional upon the Director to serve no¬ 
tices in form "A" and ask for a declaration in 
form *B’. The Director may rely on any other 
Torm of enquiry that he thinks fit and ignore a 
•declaration even if such a declaration has been 
Hied. He may also direct the producer to sell a 
specified quantity of foodgrains even before the 
determination of the available surplus. The pro¬ 
vision as to review or revision is entirely at the 
discretion of the officers. Again, while it is true 
that failure to comply with the directive results 
In a seizure of the actual stock it does not pre¬ 
clude any punishment to which the producer may 
be otherwise liable. 

(10) I shall now proceed to deal with the ob¬ 
jections put forward to the validity of the Act and 
the order. Mr. Mukherjce appearing on behalf 
«f the petitioners has advanced several points and 
Mr. Das, appearing in Civil Revision Cases 54 and 
55 of 1958, has advanced one point of considerable 
Importance. I have heard these cases together 
and proceed to deal with all the points of law 
raised before me. Before I come to the actual 
points raised. I must mention that this is not the 
-first time that the Act has been impugned as be¬ 
ing unconstitutional. The most famiUar ground 

haa been that lfc Permits delegation of 
legislative powers. This ground of attack has. 
however, been finally repelled by the highest court 
See-V 0 * 81 Agarwalla v. The State’, 

8 '5 , ’4 8 L (A t - and 1x1 re “ ‘Constitution 

“dDelhi Laws Act (1912) etc.’ A. I. R. 
1351 a C. 332 (B). Also see — ‘Mulchand Kha- 
v - • State’, AIR 1953 Cal 492 (C). — 

Smm"* 7 - state °' Behar '' 


(11) Mr. Mukherjee has not advanced this 
ground. Ke does not assail the Act as a whole 
but argues that clauses (c) (d) (f) (h> (i) and (j) of 
sub-s. of S. 3 of the Act offend against the fun¬ 
damental rights guaranteed to his clients under 
Art. 13 (1) (f) and <g) and Art. 31 (2) of the Con¬ 
stitution. At the commencement of his argument, 
he conceded that S. 3 (1) of the Act was a valid 
provision of law. This concession, as will pre¬ 
sently be seen, puts him in a very disadvantageous 
position. My decision, however, is not based up¬ 
on this concession, but upon what I consider the 
law to be. He says that his clients have the fun¬ 
damental right to carry on their occupation as 
cultivators in any manner they wish and to hold 
the produce of their lands in any manner they 
desire and to dispose it wherever and howsoever 
they please. It is argued that the impugned pro¬ 
visions of the Act offend against these fundamen¬ 
tal rights. It is not very clear how the funda¬ 
mental rights conferred by cl. (g) of Art. 19 (1) 
are infringed, except perhaps in the sense that 
such action on behalf of the State restricts the 
free exercise of the occupation trade or business 
of a producer in foodgrains and might render it 
impossible to carry it on altogether. 

Next comes the question of compensation. It 
is argued that under Art. 31 (2) of the Constitu¬ 
tion, no property can be taken over without com¬ 
pensation. It is said that the word “compensa¬ 
tion” means adequate or reasonable compensation, 
that is to say, a just equivalent m value. But 
under the Act, a citizen may be ordered to sell ms 
goods “at such prices" as he may be directed by 
the acquiring authority. It is argued that it is 
quite true that the Act lays down the payment 
of some compensation, but since it depends upon 
the sweet-will and pleasure of the acquiring autho¬ 
rity, the price offered may not be a just equiva¬ 
lent. Neither can it be said that the Act has 
fixed the compensation or laid down any princi¬ 
ple for its fixation, excepting the arbitrary whims 
of the acquiring authority. It is stated that an 
Act which in its exercise might or might not re¬ 
main confined within the limits of Constitutional 
validity is wholly void. It is of course emphati¬ 
cally stated that the prices which have been fix¬ 
ed under the Act and the order are not just equi¬ 
valents but unduly low, wholly arbitrary and utter¬ 
ly uneconomic. 

(12) It will be appropriate at this place to men¬ 
tion the point made by Mr. Das. According to 
him, the provisions of the order whereby the Gov¬ 
ernment demands an estimated yield and not an 
actual yield, is not authorised by cl. (f) of sub-s. 
(2) of S. 3 of the Act, which speaks of “Requiring 
any person ‘holding stock’ of an essential commo- 
dity to sell, etc. etc.” If clause (f) of sub-s. (2) 
of s. 3 of the Act was the source from which the 
Government derived its power to promulgate the 
order, I must hold at once that the point made 
by Mr. Das is quite sound. Here the essential 
commodity concerned is paddy and if the power 
to make an order was given only in respect of a 
person ‘‘Holding stock" of paddy, it would be ab- 
surd to hold that a person who has a crop of rice 
growing in the field is the "Holder" of a stock of 

' J* 1 18 admlt ted that notices in Form 
* a f e . Kiven when the crop is still in the field, 
£° d ®L eas ? !? 1116 Of Mr. Das’s clients they 
y®t harvested it when notice was served. 
,J he common infirmity in both these 

Ues 111 toinking that Government has 

Jr 3 , pewer or authority, under any of the 

(2) of a 8 of toe Act. The power 

rived Sfcn. “ ,“ der 01 tois description is de- 
rived from sub-s. (l) of s. 3 of the Act. That 
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power is general in its terms, and authorises 'inter 
alia the promulgation of any order providing for 
regula^mg or prohibiting the production, suddIv 
and distribution of. and trade and commerce in 
any essential commodity, in so far as it appears 
necessary & expedient to do so for maintainin' 1 or 
increasing supplies or for securing their equitable 
distribution and availability at fair prices. Sub-sec. 
tion (2) of S. 3, commences with the words "with¬ 
out prejudice to the generality of the powers con¬ 
ferred by sub-s. (1) .etc". This shows 

that sub-s. (2) confers no fresh powers but pro- 
yiaos illustrations of the general powers conferred 
by sub-s. (1), without exhausting the hearings un¬ 
der which such powers can be exercised. This 
has been held by the Supreme Court in — ‘San- 
tosh Kumar v. The State', AIR 1951 s C 201 (E> 
following the Privy Council decision in — 'Em¬ 
peror v. Shibnatn Banerjee', AIR 1945 P C 156 
(F). 


(14) Section 2 (1), Defence of India Act, 1939. 
as amended by S. 2. Defence of India (Amend¬ 
ment) Act. 1940, empowered the Central Govern¬ 
ment to make rules for securing the defence of 
British India, the public-safety, the maintenance 
oi public order, etc. Sub-sec. (2) of S. 2 enacted 
that without prejudice to the generality of the 
powers conferred by sub-s. ( 1 ), the rules may pro¬ 
vide for several matters specified therein. Lord 
Thankerton delivering the judgment of the Board 
held that the rule-making power was conferred by 
sub-s. (1) and the function of sub-s. ( 2 ) was mere¬ 
ly an illustrative one and did not control the 
general powers conferred by sub-s. (1). The 
Supreme Court held on an analogy that power 
under the Essential Supplies Act was derived from 
S. 3, sub-s. (1), and the provisions of sub-s. (2) 
were merely illustrative. 


(lo) In the present case, the only difficulty is 
presented by the actual wording of Notification 
PY 603 (2)/l, which is as follows: 

“•.The Central Government is pleased to 

direct that the powers conterred on it by sub- 
s. (1) of S. 3 of the said Ordinance to provide 
for the matters specified in sub-s. ( 2 ) thereof 
shall in relation to foodstuffs be exercisable by 
any Provincial Government”. 


(16) This is undoubtedly very incompetent draft¬ 
ing. But I think that the meaning is reasonably 
clear. The ‘Matters Specified' in sub-s. (2), being 
“without prejudice” to the generality of the 
powers conferred by sub-s. ( 1 ) must be held to 
include such powers. Thus it cannot be said that 
the general powers have not been conferred upon 
the State, but only those specified in clauses (a) 
to (j) of sub-s. (2). The only limitation is with 
regard to the kind of essential commodity concern¬ 
ed. The State has been given powers limited to 
‘foodstuffs’ only. 

(17) It follows that although the State could not 
promulgate an order to acquire stock not already 
,held under cl. (f) of sub-s. (2) of S. 3 of the Act, 
there is no impediment in doing so under the gene¬ 
ral powers conferred by sub-s. (1) of S. 3. This 
is also an answer to the objection of Mr. Mukher- 
jee that clauses (c) (d> (f> (h) (i) and (j) of sub- 
s. ( 2 ), offend against the fundamental rights con¬ 
ferred by Art. 19 (1) (f) and (g) or Art. 31 (2). 
Even if they do, the Government would have am¬ 
ple powers under sub-s. (1) of S. 3, to promulgate 
the order. 

(18> Coming now to the order, Mr. Mukherjee 
has not argued that it is by itself unconstitutional 
because it invades his client’s fundamental rights. 
He argues that the order is not within the four 
corners of the powers conferred by the Act read 
with the notification. 
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In particular he argues as follows: — 

(L. The power can be only exercised in relatior 
to Foodstuffs' and paddy is not a foodstuff. He 
po.nts out that the description of paddy‘as “rid 
ui the husk” is a colourable attempt to avoid thl« 


Tiiat ther e is no power conferred by the Acl 
to order the producer to deliver the goods at { 
prescribed destination, as provided for in nan 
3(5) of the order. 


(3> Tnat the prohibition contained in the notice 
in Form A, whereby the producer is directed no 
to deal with or dispose of any portion of stoch 
owned or possessed by him etc., is not authorised 
by any power conferred either by the Act or tlu 
order. 


(19) But although Mr. Mukherjee did nol 
specuicaily take that point before me, in courst 
of argument he inevitably took the stand that 
several oi the provisions in the order c.g. sub 
paras 1, 2(a>, 3(b), (4), (5) of paras 3, 6 and 1 
oi the order were unreasonable restrictions on hi! 
lundamental rights, and the prices prescribe 
thereunder were not reasonable compensation 
Thus, I have not only to consider whether the 
oraer comes within the four comers of the 
powers conferred by the Act read with the noti 
lication but also whether it offends the funda 
mental rights conferred by Art. 19(l)(f; and (g 
or Art. 31(2). 


(20) Before I deal with the question as U 
whether the Act or the Order offends against th< 
fundamental rights of the petitioners under Art 
19(l)(f) or (g>, I must dispose of a preliminarj 
point taken by the learned Advocate General. H< 
argues that where Government acquires property 
belonging to the citizen for a public purpose, Art 
19 does not apply at all. According to him, th< 
right of the Government to acquire property fo. 
a public purpose arises under Art 31 and it i: 
that article alone which Is applicable. If Art. 19 u 
excluded, no question can arise of “Reasonable 
restrictions”, the question is entirely one of th< 
compensation to be paid. 

(21) In — 'A. K. Gopalan v. The State oi 
Madras’, AIR 1950 SC 27 (G>, Das J. said a: 
follows: 

“But suppose a person loses his property by 
reason of its having been compulsorily acquiree 
under Art. 31 he loses his right to hold that 
property ana cannot complain that his funda 
mental right under sub-cl. (f) of cl. (1) of Art 
19 has been infringed. It follows that right! 
enumerated in Art. 19(1) subsist while th< 
citizen has the legal capacity to exercise them 

If his capacity to exercise them is gone . 

by reason of a lawful compulsory acquisitior 
with respect to the right in sub-cl. (f), h< 
ceases to have those lights while his incapacity 
lasts." 

(22) In — ‘Charanjit Lai v. The Union o: 
India’, AIR 1951 SC 41 (H), the same leamec 
Judge said; 

“The fundamental rights said to have boei 
infringed are the right to acquire, hold anc 
dispose of property guaranteed to every citizei 
by Art. 19(l)(f) and the right to property 
secured by Art. 31. In ’Gopalan’s case (G) 
(Ibid) I pointed out that the right to PfoP^rt- 
guaranteed by Art. 19(l)(f) would 
continue until the owner was, under Art. 
deprived of such property by authority of law 

(23) Coming to our Court, we have the Dhds^ 
Bench decision, — 'Sudhindra Nath Datta * 
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Sailendra Nath Mitra’, AIR 1952 Cal 65 (I). In that 
case Harries C. J. said as follows:— 

"In ray ooinion it is quite clear that Art. 19(1.-(ft 
of the Constitution has no application to cases 
where a State, authority or person has compul¬ 
sorily acquired property or obtained possession 
of property. The relevant provisions are to be 
found in Art. 31." 

(24) In a later case, however. — ‘West Bengal 
Settlement Kanungol Cooperative Society Ltd. v. 
Mis. Bella Bannerjee', AIR 1951 Cal 111 at p. 116 
(J) Harries C. J. threw some doubt upon the 
above proposition by saying: 

"A statute empowering a State compulsorily to 
acquire property can be said to impose a res¬ 
triction on the right to hold property. A person 
who acquires property has a right to hold it 
until he desires to part with it. A statute 
empowering a State compulsorily to acquire 
property docs affect the right to hold property. 
It renders that property liable to be acquired 
compulsorily and against the wishes of the 
person who holds it. It is in the true sense a 
restriction on the right to hold property as it 
renders the property liable to compulsory 
acquisition at the instance of Government or 
some authority. If that be so, then a statute 
dealing with compulsory acquisition would have 
to comply with cl. (5» of Art. 19 and if it 
imposed on the citizen a restriction that was 
more than necessary in the interest of the 
general public then such a law would be void”. 
(2o) This case came up before the same bench 
on review, and Harries C. J. said 

“Much however might be said in support of the 
view that Art. 19 (l)(f» has no application but 
the matter is by no means a simple one and 
the point can, I have said, be decided on other 
grounds". 


10 ( 2® ) Bose J., in several cases has held that Ar 
ia(5) of the Constitution is not attracted whei 
the legislative enactment is aimed at the con 
pulsory acquisition of property by the Goveri 
ment for public purposes -'Md. Safi v. State < 
West Bengal, AIR 1951 Cal 97 (K), — 'Nab 
Kumar v. West Bengal State', AIR 1952 Cal 81 
Kumar v. State of West Bengal 
AH\ ^Cal 679 <M). The matter has also bee 
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cl. (5) of Art. 19 are reasonable restrictions or 

not”. 

(28) 'nils view has been followed in — Thamui- 
ran Padayachi v. Scale of Madras’, AIR 1952. 
Mud. Too at p. 7o8 (P>. Had the matter been one 
of first impressions I would have held that a legis¬ 
lative enactment granting the power of acquiring 
property compulsorily, necessarily affects the 
lundamentai right of a citizen to hold and dis¬ 
pose oi properly as he likes. If, however, it is to 
be done lor a public purpose, it is a reasonable- 
restriction under Art. 19(5». In other words, it 
would then satisfy the provisions of Art. I9w, 
and noi make it inapplicable. I am, however, 
bound by authority and mus£ hold that a legis¬ 
lative enactment empowering Government to 
acquire property of a citizen compulsorily for a 
public purpose, attracts Art. 31 and not Art. 19. 
In such a case, what has to be considered is the 
question of compensation. It is irrelevant to con¬ 
sider whether it imposes reasonable restrictions 
on the fundamental rights conferred by Art. 19 
<l)(fi or tg>. But this would be true only in a 
case where the legislative enactment is one for, 
acquisition simpliciter. Where *t is a composite 
piece of legislation like the present Act which we 
are considering, we have to distinguish that part 
of it which deals with acquisition from the rest. 1 

In S. 3(1), power is given for regulating or pro¬ 
hibiting the production, supply and distribution 
of essential commodities. Such a power may be 
exercised in a variety of ways including that of 
acquisition. In an enactment meant for acquisition. 
\vc may again have a pre-acquisition stage and 
a post-acquisition stage. During the pre-acquisi- 
tion stage, powers of regulation, control or 
prohibition may be exercised, even before the 
goods have been acquired, so that Art. 19 will be 
attracted. The order is undoubtedly a measure, 
primarily intended for the acquisition of food- 
gram by the Government of West Bengal. But 
even here, we have a pre-acquisition stage. Even 
before the producer is called upon to sell his 
rice or paddy to the State, in fact at a time 
wnen he has not even harvested the crop; he is 
called upon to make declarations regarding his 
land and is prohibited from dealing with or dispos¬ 
ing it of to any one else. 
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granted by S. 3(1) read with cl. (c) of sub-s. (2*. 
the Government has imposed a control over the 
price of foodgrains which producers may charge 
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■powers so far as foodstuffs is concerned 
uith certain exceptions not relevant to be 
stated*. One of the ways in which the po¬ 
wer to regulate or prohibit the production 
and distribution of foodstuffs, can be exercised, 
is to acquire the foodstuff from producers in sur¬ 
plus areas and to distribute the same in areas 
where they are most needed. But such power 
can be exercised in a variety of ways other than 
compulsory acquisition, for example by control¬ 
ling prices, by (prohibiting sales except in a 
certain specified manner, and so on and so forth. 
In so far as such powers are exercised for pur¬ 
poses of compulsory acquisition for a public pur¬ 
pose, the only tiling to see is whether Art. 31(2) 
of the Constitution has been infringed. In other 
cases, it will have to be considered as to whether 
the provisions of Art. 19(l)(f> or (g) have been 
infringed. In the first case, it will be necessary to 
consider the question of reasonableness of com¬ 
pensation, in the latter case, the reasonableness of 
restrictions imposed. The order is stated to 
have been promulgated in exercise of the power 
conferred by sub-s. (1) of S. 3 of the Act and in 
particular by els. (c) (d) (f) (h) (i) and (j) of 
sub-s. (2) of that Section. 

Mr. Mukherjee has not challenged the power 
under S. 3(1* of the Act but under sub-s.(2) of 
that Section. Since the power is in reality derived 
from S. 3(1) of the Act, this would suffice to put 
him out of Court. But I am not going to decide 
this case upon this basis. I would have to examine 
whether powers conferred by S. 3(1), excepting 
the power to acquire compulsorily for a public 
purpose, offends against Art. 19(l)(f*&; (g). Also 
I have to consider whether els. (c), (d), (h), (i) of 
sub-s. (2) offend against Art. 19 (l)(f) & (g). 
Thirdly I have to consider whether the powers in 
S. 3(1) in so far as they may provide for com¬ 
pulsory acquisition for a public purpose offend 
against Art. 31(2). Similarly in case of cl. (f) of 
sub-s. (2) of S. 3, the question to be considered is 
as to whether it offends against Art. 31 (2). 

(31) As regards cl. (j) of sub-s. (2) of S. 3, the 
applicability of Art. 19 or 31 will depend upon the 
question whether it is related to an order for com¬ 
pulsory acquisition or not. 

(32) Lastly, I have to consider whether the pro¬ 
visions of the Order (e. g. sub paras. 1, 2 (a), 3 
<b) (4) and (5) of para. 3, para. 6 and para. 7) offend 
against Art. 19 (1) (f) & (g) where they relate to 
a stage prior to acquisition or against Article 31 
<2) t where they relate to a stage after acquisition. 
If any of these provisions transgress Article 19 (f) 
& (g), the question to be coasidered is whether 
they are saved by Art. 19 (5). The learned Advo¬ 
cate General does not wish to take recourse to 
Art. 31 (5). 

(33* Let me now consider the powers granted 
by S. 3 (1) of the Act, mentioned above, in so far 
as they do not relate to compulsory acquisition for 
a public purpose. The power to regulate or pro¬ 
hibit production or supply and distribution, and 
trade and commerce in essential commodities may 
be exercised in a myriad ways. Some may be 
mere steps to ultimate compulsory acquisition, 
others having no connection therewith. Thus, 
control of prices may be made without acquisition, 
or as in the instant case, prelude to acquisition, 
and in aid thereof. Such powers, however, cannot 
exist in vaccuo. In so far as the State regulates 
or prohibits production or supply and distribution 
or trade and commerce in essential commodities, 
it must constantly cross the border line and res¬ 
trict the citizen’s right to acquire, hold or dispose 
of such property or the free practice of his occu- 
t>ation, trade, business or profession. The question, 
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therefore, is as to whether such restrictions are 
reasonable and in the interest of the general pub¬ 
lic, and thus saved by Art. 19 (5) or (6). Before 
examining whether the particular restrictions com¬ 
plained of are reasonable or not, let us see what 
constitutes in law a “Reasonable Restriction” un¬ 
der sub-ss. (5) and (6) of Art. 19. The phrase 
•Reasonable restrictions’ has now been considered 
in at least three Supreme Court decisions: — 
Dr. Khare v. State of Delhi’, AIR 1950 S C 211 
<Q). — 'Chintaman Rao v. State of Madhya Pra¬ 

desh’, AIR 1951 S C 118 (R) and — ‘State of Mar 
dras v. V. G. Rao’, AIR 1952 S C 196 (S). 

The law laid down, both from the objective and 
the subjective point of view may be summarised 
as follows: 

(1) The phrase ‘reasonable restriction’ connotes 
that the limitation imposed on a person in the 
enjoyment of the right should not be arbitrary 
or of an excessive nature beyond what is required 
in the interests of the public (Per Mahajan J. In 

— ‘AIR 1951 S. C. at p. 119) 

(2* The word ‘reasonable’ implies intelligent care 
and deliberation, that is the choice of a course 
which reason dictates. Legislation which arbitra¬ 
rily or excessively invades the right cannot be 
said to contain the quality of reasonableness. (Per 
Mahajan J. in — ‘AIR 1951 S. C. at p. 119) 

(3) Clause (5) of Art. 19 must be given its full 
meaning. The question is whether the restrio 
tions put by the impugned legislation on the exer¬ 
cise oi the right are reasonable, or not. The 
question whether the provisions of the Act pro¬ 
vide reasonable safeguards against an abuse of 
the power given to the executive authority to ad¬ 
minister the law is not relevant for the true In¬ 
terpretation of the Clause. (Per Kania C. J. in 

— ‘AIR 1950 S. C. at pp. 213-214) 

(4) The law providing reasonable restriction on 
the exercise of the right conferred by Art. 19 may 
contain substantive provisions as well as procedu- 
dural provisions. Wlnle the reasonableness of 
the restrictions has to be considered with regard to 
the exercise to the right, it does not necessarily 
exclude from the consideration of the Court the 
question of reasonableness of the procedural part 
of the law. (Per Kania C. J. in — ‘AIR 1950 S C 
at p. 214). 

(5) The Court should consider not only factors 
such as duration and the extent of the restrictions, 
but also the circumstances under which and the 
manner in which their imposition has been autho¬ 
rised (Per Patanjali Sastri C. J. — 'AIR 1952 S C 
at p. 200 ) 

(6) The restriction of a power to the duration 
of a period of emergency was a sufficient safeguard 
(Per Lord Wright quoting Lord Dunedin, in — 
'Liversidgc v. Sir John Anderson’, (1942) A. C. 206 
at p. 214 (T)). 

(7) The test of reasonableness wherever pres¬ 
cribed should be applied to each individual statute 
impugned and no abstract standard or general pat¬ 
tern of reasonableness can be laid down as appli¬ 
cable to all cases. The nature of the right alleg¬ 
ed to be infringed, the underlying purpose of the 
restrictions imposed, the extent and urgency of 
the evil sought to be remedied thereby, the dis¬ 
proportion of the imposition, the prevailing condi¬ 
tions at the time, should all enter into the judicial 
verdict (per Patanjali Sastri C. J. in — 'AIR 1952 
S. C. at p. 200). 

(8) The determination by the legislature of what 
constitutes a reasonable restriction is not fina; 1 or 
conclusive. It is subject to supervision of tne 
Court, which watches and guards the rights gua¬ 
ranteed by the Constitution and has the power to 
set aside an Act of the legislature, il it is in viola- 
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components. Neither the administration of the 
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tion of the freedom guaranteed by the Constitu¬ 
tion. (Per Mahajan J. in — ‘AIR 19ol S. C. at p. 

1 ? 9 > ) in e?aluating the elusive factors which go to 
decide whether a restriction imposed by law is 
reasonable or not, a Judge has to form his own 
conception of what is reasonable in all circums¬ 
tances of a given case. In doing so. it is inevit¬ 
able that the social philosophy and the scale of 
values of the Judge participating in the decision 
should play an important part and the iimit to 
4 their interference with legislative judgment in such 
cases can only be dictated by their sense of respon¬ 
sibility and self restraint and the sobering reflec¬ 
tion that the Constitution is meant, not only for 
people of their thinking but for all, and that the 
majority of the elected representatives of the 
people have, in authorising the imposition of the 
restrictions, considered them to be reasonable. (Per 
Patanjali Sastri C. J. in — ‘AIR 1952 S. C. at p. 
200 ). 

(10) It is, however, improper to start with an 
assumption that the Provincial Government will 
not perform its duty and may abuse the provisions 
of an Act. An abuse of the power given by a law 
sometimes occurs but the validity of the law can¬ 
not be contested because of such an apprehension. 
(Per Kania C. J. in — ‘AIR 1950 S. C. at p. 214). 

(11) It is not to be assumed that the powers con¬ 
ferred upon the executive by Statute will be abus¬ 
ed. Per Lord Wright quoting Lord Atkinson in 
— ‘(1942) A. C. 206 at p. 263 (T). 

(12) If the language employed in a legislative en¬ 
actment be wide enough to cover restrictions both 
within and without the limits of constitutionally 
permissible legislative action affecting the funda¬ 
mental right of the citizen then so long as the 
possibility of its being applied for purposes not 
sanctioned by the Constitution cannot be ruled 

* out, it must be held to be wholly void. (Per Ma¬ 
hajan J. in — AIR 1951 S C at p. 120) 

(13) It is a salutary principle of Judicial decision 
long emphasised and followed by the Court that 
the burden of establishing unconstitutionality of 
a Statute rests on him who assails it. (Per Stone 
J. in — ‘Metropolitan Casualty Insurance Co v 
Brownell’, (1935) 294 U. S. 580 (U)). 

(34) Let me now apply the tests adumbrated 
above to the general powers conferred by S. 3 (1) 
of the Act It is not denied by Mr. Mukherjee 
and indeed the fact is so notorious that the Courts 
must take judicial notice thereof, that there 
exists an overall shortage of foodstuffs not only in 
India but in the whole world. In particular, it is 
a notorious fact that there is an acute shortage 
ric f‘ eatin - »reas of 

larly West Bengal. Whether the origin of such 
shortage is to be attributed to the aftermath 

rlntth ^ w ° rl £ War> or 40 the unchecked 
growth of the population, or to the political dis- 
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S r .ate nor the adm.nistration of the lav; itseli can 
flourish in a State of unstable equilibrium. If 
one part of the country is faced with a famine or 
even acute shortage of foed stuffs, it is not un¬ 
reasonable to expect the Government to acquire 
food compulsorily from surplus areas at a reason¬ 
able price ana transport it to the deficit areas. 
Indeed such would be its plain duty. It is true 
that the conferment of the fundamental rights 
upon a citizen by the Constitution is a landmark 
in our history. But the most fundamental fact 
of all is that the State must survive. To talk of 
the fundamental right to hoard as one pleases, 
to profiteer as one pleases, to be the Lord of one's 
Manor and Fief, all this sounds edifying under 
certain given circumstances of peace and plenty 
but it is a mockery when a man's brother sits out 
in the pavement naked and unfed. 

(35) Even the liberty of the subject — that right 
which English jurisprudence guards so uncompro¬ 
misingly in times of peace, is no longer inviolable 
and sacrosanct during periods of emergency. “The 
suggested rule as to construing penal statutes” said 
Lord Wright in — ‘Liversidge's case (IV, (ibid), 

“in favour of the liberty of the subject had no 
reference to a case dealing with an executive 
measure by way of preventing a public danger 

.‘However precious’ said Lord Atkinson 

‘the personal liberty of the subject may be, there 
is something for which it may well be, to some 
extent, sacrificed by legal enactment, namely 
national success in the war, or escape from na¬ 
tional blunder or enslavement’ .” 

The Statute in question and the powers sought to 
be conferred thereby are not permanent but tem¬ 
porary. The continuation of the evil sought to 
be remedied is the measure of the justification for 
its existence at any given point of time. It is not 
long ago that we emerged out of a devastating world 
war and immediately thereafter came the turn 
in our national fortunes, when we emerged into a 
st3te of political emancipation. So far as the 
State of West Bengal is concerned, it became free 
but truncated, most of the food producing areas 
going to Eastern Pakistan. While the sources of 
food-supply have thus diminished, the State has 
suddenly been faced with an unprecedented influx 
of refugees from over the border. Thus, there 
is less food but more mouths to feed, less produc¬ 
tion and more consumption. 

It follows naturally that in such an emergency, 
an infant State must of necessity be clothed with 
plenary powers in order to regulate the produc¬ 
tion and distribution of foodstuffs with an eye 
to maintain or increase the supply. To expect 
that the State will not take from any one and yet 
give to all that it should procure at the highest 
price and distribute at the lowest, that it should 
nurse, clothe and feed the multitude, without the 
least executive interference or without the least 
encroachment upon any of the fundamental right 

ES*?? by r °?i e Constituti °& ^ to my mind a 
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ojd Calcutta Atdlya Kumar v. Director of Procurement <fc Supply (Sinha J.) 


the tests laid down above. I, therefore, hold that 
the restrictions imposed by the general powers 
conferred by S. 3 (D of the Act upon the lunaa- 
mental rights conferred by Art. 19 (f> or tg>, are 
reasonable restrictions which are in tne public in¬ 
terest. 

I am of the same opinion as Shearer J. was, in 
— ‘AIR 1952 Pat. 229 (D/, in respect of the Bihar 
Levy Order, which I quote below: 

“To sum up, India is a predominently agricultural 
country, and yet at the moment cannot produce 
enough food lor its rapidly increasing popula¬ 
tion. in such a situation, in order to prevent 
famine occurring in particular local areas, it is 
necessary that the State should control the dis- 
trioution of grain and in order to enable it to 
do this it must have control of large stocks of 
grain itself. The only way in which it can do 
this is to require producers to deliver a part of 
their stocks to the State or agents of the 
State. As I have already said the quantity of 
grain which any producer is required to deliver 
is not so high that it does not leave him with 
sufficient for his own consumption and for seed, 
and indeed, in some cases with a certain surplus 
which he is at liberty to sell. That being so, 
the restriction imposed on producers is a reason¬ 
able restriction, and is imposed in the interests 
of the general public”. 

I now come to the specific clauses in sub-s. (2) of 
S 3. Clause (c) gives power to control the price. 
Even Mr. Mukherjee has not argued that such a 
power is unreasonable. What he says, however, 
is this. Ke says that he can understand a 
general control of all essential commodities. In 
that event, his cLents would know that if they 
received less lor one commodity they could buy 
others for less. He says that it is unreasonable 
to ration only industrial areas and then forcibly 
take away the food from the areas where they 
are grown, to feed those who themselves grow 
nothing. 

This, he says, is to compel the producer to be 
charitable but at his own expense. In my opi¬ 
nion, there is no foundation for this argument. 
The industrial area does not naturally grow food; 
but it produces many things without which the 
cultivator cannot exist. He must have his plough¬ 
share to plough, kerosene oil to light his evening 
lamp, cloth to wear, medicines in time of illness, k 
so on and so forth. Kow then can it be 
unreasonable to compel him to part with his sur¬ 
plus to feed the industrial area? As regards the 
area within which price is to be controlled, that is 
a matter which must be left to the discretion of 
the Government, The remedy must be propor¬ 
tionate to the evil that is sought to be remedied. 
If no general control is necessary, government 
would rather be exceeding its powers if it insisted 
on general control. 

(36) No argument was advanced before me on 
els. (d), (h), (i) or (j). I cannot see how without 
these powers would it be possible for any State to 
regulate or prohibit the production, supply or 
distribution of essential commodities. 

(37) I now come to the order; it is said that 
several provisions of the order relating to a stage 
when the goods have not yet been acquired, offend 
against the fundamental rights conferred by Art, 
19(l)(f) and (g) and the restrictions imposed are 
not reasonable restrictions, such as are in the 
public interest. The first ground of attack is the 
method employed in estimating the produce by 
not calling for a declaration as to the actual pro¬ 
duce of the land. It is argued that an executive 
officer sitting in his arm-chair hundreds of miles 
away lays down by estimation, what a man’s yield 
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should be, purely on an imaginary basis The 
producer is merc-iy asked to state as to what area 
is under nee. He has no opportunity oi sayme 
whether part ot chat area has reason to be ie^ 
productive than the rest. His land may suddenly 
be flooded or left arid far want oi water, his cron 
may be destroyed by pests or die lor want of 
manure. He may be unable to deliver whatever 
amount the executive officer thinks that his land 
should yield. 

This argument sounds plausible but is without 
substance. Ii the return called lor the disclosure 
of the actual yield of a cut.vator's land, then the J 
determmation of it could only be made upon a 
survey and inspection of that land, if it was in¬ 
tended to inspect all lands, producer-wise, in order 
to determine tne available surplus in a given case 
tne staff and administrative machinery required 
to investigate the case of about four million culti¬ 
vators would be so stupendous and costly that the 
very object of the order would be frustrated. On 
the other hand, let us consider the result of a 
determmation by estimation. What actually hap¬ 
pens is that the Government prepares some kind 
ox a record union-wise and then calculates tho 
available surplus on the footing of the average 
expected yield in the locality. The worst that can 
happen is that the actual yield of a person may 
be below the average ana so the actual surplus 
may be less. He can always move the authorities 
for review or revision and ultimately go to the 
district magistrate in appeal. If he convinces the 
authorities that he lias not the goods which he 
has been asked to deliver, the demand has neces¬ 
sarily to be modified. This must be so because 
the producer cannot deliver more than he has 
and the next step to be taken by Government 
is to seize the goods and they cannot seize more 
than what exists. 

It is true that a non-compilance also exposes- 4 
the producer to penalties other than seizure. But 
it must be realised that to establish the fact that 
an offence has been committed it would be for 
the Government to prove that the producer had 
the goods and yet did not comply with the direc¬ 
tive. I must refer here to a case that was decid¬ 
ed by a Divisional Bench of the Patna High 
Court. ‘AIR 1952 Pat 220 (D)\ which is very' much 
on all fours with the present case. The Court 
was there considering the valid.ty of the Essential 
Supplies Act and an order promulgated by the 
Bihar Government under it, viz., ‘the Bihar Agri¬ 
culturist Levy Order (1950)’, which is very much 
upon the lines of the order I am investigating 
here, only some of the terms are even more strin¬ 
gent. 

Referring to an argument made on similar lines. 
Shearer J. stated as follows: 

“Finally the scale of levy is based on the assump¬ 
tion that in Bihar the average gross produce 
of paddy from one acre of land is 12 mds. or 
8 mds. according as the land is or is not canal 
irrigated and that in Chotf.nagpur and the 
Santhal Parganas the average gross produce 
is 12.8 or 4 maunds of paddy according as the 
land is first second or third class land respec- * 

tively . Throughout Bihar ana 

Chotanagpur except in the Khasmahal villages, 
the State has no officials capable of appraising 
crops, and to have recruited a staff for this 
purpose would, I imagine, have been quite im¬ 
practicable. Moreover appraising standing crops 
is a very difficult task and serious errors ; 
likely to be made one way or the other. Even 
if it had been possible to do this, and it worn • 
in my opinion, have been quite impossible, mo 
hardship would have been likely to have be 
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t I fire r.’ f^Tg Unreasonable in : Ai 

regards if other pro visions of if order. regard- 
ng if power of inspection. seizure. etc.. cr if 
; power to prohibit disposal pendmg acquisition, 
these are c31 arx-Hiry to the main object c: pru- 
i curemen: and I do net find then unreasonable 
or net In the public interest. 

i33* I now ccme to i<= ai impomni question 
c: compensation. Th_s ochgatien of the C-rvem- 
cea: arises under Art. 310 of ie Ccnsnrjtion. 
which provides that where government acquires 
proper- for a public purpose under any law autho¬ 
rising the taking of such possession or such ac¬ 
quisition. the law must provide for payment oi 
•xsnpensaticn and either it the amount of com¬ 
pensation or specifr the pmoiples on which -^rd 
ie manner in which the compensation is 
~to fee determined and given. Mr. Muhherjee 
argues thea ‘compensation* means a rea- 
aocahle compensation. The learned Advocate 
General submits that I cannot import the won 
Reasonable’* mto Art. 31 as it would be adcLnr 
to the Constitution. In — AIR 1361 Cal Ill a: 
P : 115 iT>\ Harris C. J. held as follows: 

*v ceems to me that the word “reasonable’ cr 
j'ust' qualifying the word ctmpensahcn is real¬ 
ly unnecessary because ccmpensahcn to fee com¬ 
pensation must be a compensation reasonable 
or just equivalent ....In my view nothing can 
be compensation which is unjust or unreasen- 
uoa? because if it is not a proper equivalent then 
l. ib not compensation and anything winch is 
onjust or treasonable can never fee regarded 
as an equivalent-. 3 

i 3 a Bench decision of 

« Am 1361 A3 674 at p. 

V ATonrHigaheui Navigation Co. v 
oar i4s ms. aortiK J 

of «» cant saiTS i 

Sard to the 14th A-T-Ar-rfmon£ - 

“2? com‘cocpecsitioc- standing by itself car- 
nes the idea of an equivalent_ ^ that 

»-d h^n emitted'and 

tha: Prejwty should 

jfLh i^hT*“ tan «»apensatioci. the natural 
mpertof the language would be that the com¬ 
pensation shomd be equivalent of the procerty" 

g“ that, -ccmpeusatto- fa ArtTai® iStlT 
lost arnpmsaticn. that is to say a taSpOrtLf 

if nft Ex a compensaticn or specify 

iE - « gives 

to 010 5wemment to Si such rcmpensZ 


void He rehrs cn iii Supreme Coin decision of 
_• x~. t 15^ v £ iij c: r. idO » F- 

The ahee <Lc:a m ‘Camtam-ir. Eao's case, «*L»% 
mss:, however, not :e read wholly divorcee iron 
toe content. hi tna: case, die impczzed Letts- 1 - 
:i:n fmpcrpfrcd hie Tepurr Ccmmssicner :c :uc 
fee agnculnzal season m raspecc of notified vtL- 
Lsses and *: cccnhy prchmi: the manufacture cf 
3.*ns :herem during ties: per.ee. The oejee: of 
:he Ac: wss :c ensure durmg the agricultural 
season, 'her? would net fee a dearth cf labour. 
. 1 ? legislation was he.d to fee arfeinrary inasmuch 
us :: :ctally prohibited all persons from engamng 
m me trade whether they constituted the cisis or 
net war earned out agricultural Iabcur. It was 
held that the law m sc far as it affected agricul- 
tural labour was also invalid because the language 
employed was wide enough to cover all persons 
whether agricultural labour or not. This principle, 
however, cannot apply to the facts of the present 
case. 

The ccnstltutianaiicy cf a law cannot be judg¬ 
ed eccuuse a power given under it m.sh: fee abused 
in its enerose — *AIR 1360 S. C. Oil at p. 313 iQ-% 
— \13AT A. C. 306 a: p. 363 (x. ’. «See principles 
o: reasonable restnenon ennunciated above/. Also 
sec — AIR 1353 Pat 330 lD/. If an executive 
official abuses the power given under a Iegusiahve 
enact ment , cr acts without gcoc 1 ’a.th. it would 
not be an examse of the power at ah, and the 
Court is not powerless to ccntrcl 'r : ~r* — *West- 
mxscer Corporahrm v. L.i N. W. Ry.’. <1305* A. C. 

430 — ‘Vimlabai v. Empercr'. AIR 

1345 Nag c. at p. 33 iX). That however does not 
make the law uncc nstitutiocal or valid. But it 
is I thm> an appn:-cH±ate moment to give a warn¬ 
ing that tins Court will always s tand unc<anmo- 
m m an r ly between the law and its abuse Wide 
peryers call for a wide degree of a circumsoec- 
ucn cn the part of these who are called upon to 
w!ela tnem. As scon as the remedy exceeds to 
evil, tns Court will find a means of callins: a halt 
to is exercise. 

(40) J next proceed to deal with the argument 
tne Act oy itself does net fix the compensar- 

d S WG ^ upon which it 

^cru.d be tired. Article 31(2) speaks of the ’Iaw > . 

statute like the present Act is only an 
which confers powers upon the 
^^ramen- to do certain things by prcmu£atir« 
erders. Aa. tne ancillary and procedural nrovi- 
^ m the orders when promo!- 
£ rh#» rif JrT m . a ca » must, therefore, 

^ QctIer - 1 “ ocher wcmls, 
—Power to promulgate the 
Tben ^ onl «' is jffomu^ated in eier- 

«®f«nd by the Act. it teas the 
tow of !avr. Sfcre tne Art fe merely an pn^-ynp 

statute, is cennot stand by itself fer any prac^d 
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purposes and the Act and the order must be 
treated as supplementary to each other and the 
entirety considered as the Law' which under Art. 
31(2) must provide the compensation or Lx the 
principles for assessing it. So read I do not think 
that the law in this particular case does not fix 
the compensation. The matter may be looked at 
from another angle. Under S. 3(1) of the Act, 
the Government is given wide general powers 
which would include the power to compulsorily 
acquire the paddy. Also under sub-s. (2)(c) of S. 
3 of the Act, it lias the power to control the 
price at which an essential commodity may be 
bought. 

In exercise of the power given under S. 3(1) read 
with cl. (c) of sub-s. (2), the Government has con¬ 
trolled the price payable in respect of the paddy 
bought by Government. (See Notification No. 10365 
F. D., dated 22-10-1952). If a power to control 
prices is given under an Act, the controlled pnce 
must necessarily be read into the Act and is a 
sufficient fixation of compensation under Art. 31 
12 ). It will be observed that the actual fixation 
or price has not been done under cl. (f) of sub-s. 
(2) of S. 3 of the Act, but ci. (c). I next come 
to the question as to whether the actual com¬ 
pensation fixed is unreasonably low, so as not to 
amount to a just equivalent in value. The price 
to be paid has been Lxed districtwise (save and 
except the Siliguri Sub Division of Darjeeling dis¬ 
trict) and there seems to be a flat rate for Aus and 
Boro at Rs. 7/8/- per maund, Aman other than 
fine at Rs. 8/2/-in West Dinajpur k atRs.8/8/- 
in other places. Fine Aman at Rs. 10 to 11 according 
to quality. If these are not reasonable prices, so much 
so that they do not amount to compensation at all as 
mentioned in Art. 31(2), the onus was upon the peti¬ 
tioners to establish this. (See principles laic? down 
above). They should have given the cost of produc¬ 
tion in their locality .cost of production in their own 
lands and enumerated all the other factors that 
go to determine the fair price of any commodity, 
e.g., prevailing wages, fertility of the soil, special 
economic factors if any in operation, transport 
charges, availi'oity of transport, etc. 

But the petitioners have chosen to give no parti¬ 
culars whatever. At the hearing, Mr. Mukherjee 
wished to rely on certain reports published in the 
Calcutta Gazette under the heading ‘'Weekly wea¬ 
ther k Crop Report of West Bengal". These appear 
to be published by Government in accordance 
with the provisions of S. 39, Bengal Tenancy Act, 
and give the market price of coarse rice in the 
various sub-divisions of the State. The learned 
Advocate General rightly objected to such use be¬ 
ing made of a document at the hearing without 
any prior notice being given thereof. In the case 
of high nrerogative writs, it is a well accepted 
procedure that new matters cannot be allowed to 
be introduced at the hearing. But quite apart 
from this technical objection, I do not see that 
matters are at all advanced by being apprised of 
the market price prevailing in a particular sub¬ 
division. Local market price is a thing that might 
depend upon various incalculable factors. The 
market may be in the hands of racketeers: There 
might be a sudden influx of goods: There might 
be trade competition. k so on and so forth. In 
any event, compensation under Art. 31(2) is not 
necessarily the market price. The 
I have no materials before me to hold that tne 
prices fixed are not just or reasonable compensa¬ 
tion. 

It is argued that the inclusion of transport 
charges in the price makes the compensation 
illusory. One near the place of delivery gets more 


than one situated at a distance. Tne price does 
include the transport charges but there is no thin;; 
to show that alter deducting such charges the 
prices fixed are unreasonably low. I am not told 
what the distance would be to the several places 
of destination mentioned in the notices in Form 
C\ so far as the petitioners are concerned, in 
villages, stocks are sold in local Hats which can¬ 
not be equidistant from the house of all villagers 
But the price does not vary because of the varia¬ 
tion in the distance. The villagers usually bring 
their produce in their own bullock-carts or upon 
their own heads to the local market. Cost of * 
transport would enter into the price if long dist¬ 
ances have to be covered, but there is no material 
before me to show that such distances have to 
be covered in the case of any of the petitioners. 

(41) The next thing I have to consider is whe¬ 
ther the order is outside the four comers of the 
Act. 

(42) The first point taken is that the power con¬ 
ferred by the Act (read with the notification) 
upon the State of West Bengal is only in relation 
to foodstuffs and that paddy is not foodstuff. It 
is stated that the description of paddy as "Rice 
in the husk" is a colourable attempt to avoid this 
difficulty. In — ‘The State of Bombay v. Virku- 
mar Gulabchand Sha', AIR 1952 S. C. 335 (Y), It 
was held that turmeric is "foodstuff" within the 
meaning of the "spices (Forward Contract Prohi¬ 
bition) Order 1944" read with S. 2(a) of the Act. 

It was held that the term "Foodstuff is ambigu¬ 
ous and may have a wide meaning or a narrow 
one. Whether the term is used in a particular 
Statute in its wider or narrower sense cannot be 
answered in the abstract but must be answered 
with due regard to the background and context. 
Thus in —‘James v. Jones', (1894) 1 Q. B. 304 (Z). 
baking powder was held to be an article of food 
while in — 'Hinde v. Allmond', (1918) 87 L.J.K.B. 

893 (Zl), it was held that tea was not. Now the 
Act has been passed to control the production and 
distribution of essential commodities. What can 
be looked upon more of an essential commodity 
than both rice and paddy? In West Bengal, the 
two things most essential for the sustenance of 
human life are rice and paddy. Mr. Mukherjee 
admits that rice is an essential commodity & a food 
stuff, but he says that paddy }s not because no¬ 
body can eat paddy. But that is a very narrow 
view to take. Paddy is only a stage in the pro¬ 
duction of rice and the one cannot be food with¬ 
out the other being food as well. Nobody eats 
the husk in paddy; but nobody eats the skin of 
mango or the shell of a egg and yet they are 
unquestionably articles of food. In my opinion, 
paddy is ‘foodstuff, within the meaning of that 
expression as used in the Act and the notification. 

(43) It is next stated that there is no power 
conferred by the Act to order the producer to de¬ 
liver goods at a prescribed destination, as provid¬ 
ed for in para 3(5) of the order. This would come 
within the general powers In S. 3(1). It may also 
come under para (j) of sub-s. (2), inasmuch as 
delivery would be an incidental matter to sale » 
and distribution. 

(44) Lastly it is said that the prohibition con¬ 
tained in the notice in Form “A” whereby the 
producer is directed not to deal with or depose 
of any portion of stock owned or possessed by 
etc., is not authorised by any power conferrea 
either by the Act or the Order. But this would 
certainlv be included in the general power unaer 
S. 3(1)'as also covered by cl. (e) of sub-s. 

Such a prohibition would also be an incidental o i 
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suDolementary matter under cl. (j>, because it 
would be futile to ask for a return with a view 
to purchase, if the commodity itself could instantly 

be sold to another. 

(45) Lastly I come to a point which was taken 
bv Mr Mukherjee but which he did not develop 
at all According to him, the Order is aimed at 
victimising only a limited class of producers, 
namely those who owned 10 acres or more. 
This he says is discrimination which offends 
against Art. 14 of the Constitution. Now, the object 
of procurement from the comparatively larger 
producers of foodgrains is self-evident If a 
surplus is to be acquired, a larger producer is 
more likely to have a surplus than a smaller 4 one. 
I think- a more rational basis of legislation cannot 
be imagined. In the Income-tax Act, the lower- 
income groups are more generously treated than 
the higher-income groups. The higher the income, 
the greater the imposition. Can it be said that 
citizens are thereby denied the equal pro¬ 
tection of the laws? The law as to equal protection 
has thus been summed up by Professor Wills, 
referring to the 14th amendment of the American 
Constitution: 

•The guaranty of equal protection of the laws 
means the protection of equal laws. It forbids 
class legislation, but does not forbid classifi¬ 
cation which rests upon reasonable grounds of 
distinction. It does not prohibit legislation, 
which is limited either in the objects to which 
it is directed or the territory within which it 
is to operate. It merely requires that all persons 
subjected to such legislation shall be treated 
alike under like circumstances and conditions 
both in the privileges conferred & the liabilities 

imposed . The inhibition of the 

amendment . was designed to pre¬ 

vent any person or class of persons from being 
singled out as a special subject for discrimi- 
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round that it has no application to other 


on the 
persons. 

7. While reasonable classification is permissible, 
such classification must be based upon some 
real and substantial distinction bearing a reaso¬ 
nable and just relation to the object sought to 
be attained and the classification cannot be made 
arbitrarily and without any substantial basis 
(See aiso — ‘ Charanjitlai v. Union of India’, (K> 
(ibid). 

(47 1 Applying the above principles, we find that 
the classification of producers’, affected by the 
legislation in question, *s a reasonable classifica-, 
ticn, bearing a just relation to the object sought^ 
to be attamed. If surplus foodgrain has to be 
procured, the class which is most likely to have 
a surplus is the large grower. As between 
members of that class there is no distinction made. 
Thus it cannot be said that any person or class 
of persons has to be singled out for hostile legis¬ 
lation, without a rational basis for a discrimina¬ 
tory treatment and without any rational object 
to be achieved. “The question is not” says Rama- 
swaim J. in — ‘Mohd. Anzar Hussin v. State of 
Bihar', (D) (ibid) 

“whether the Court considers the classification 
reasonable to its satisfaction or whether in 
its opinion the Government could have devised 
a more equitable scheme. The question must be 
posed on the other hand — Is the Statute so 
clearly arbitrary that legislators acting reaso¬ 
nably could not have believed it to be necessary 
in the public interest. To put it in other words, 
the question is whether there was any rational 
basis for legislative action. Applying this test, 
it is obvious that the Bihar Agriculturists 
Levy Order considered as a whole and notwith¬ 
standing certain anomalies does not violate the 
guarantee under Art. 14 of the Constitution”. 

(48) I hold, therefore, that nothing in the Act 
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nating and hostile legislation . read with the order offends against the funda- 

AftllAlito AVA n A» Af am.i a 1 __ 1 % . 
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Mathematical nicety and perfect equality are not 

required . 

(46) In —‘State of Bombay v. F. N. Balsara’, 
AIR 1951 SC 318 at p. 326 (Z2), the Supreme 
Court has su mmari zed the law as follows: 

1. The presumption is always in favour of the 
constitutionality of an enactment, since it must 
t>e assumed that the legislature understands and 
OTrecUy appreciates the needs of its own people, 
that its laws are directed to problems made 
muMIest by experience and its discriminations are 
based on adequate grounds. 

*35? may be butted in certain 

^ ab °rf ( } ha on the face of the Statute, 
there is no classification at all and no difference 

peculiar to any individual or class and not 

° ther individual or class and yet 
wie law hits only a particular individual or 


erarv^w P ^?iifw Q f qu , Uty does n °t mean that 
kw mi 1 have universal application) for all 

are not by nature, attainment or 

circumstances tl \ e same Position, and the 

wying needs of different classes of Demons 
<*ten require separate treatment P 

4. The principle does not take awav from the 
££ 0( 0 

classification Is In some degrees llkelv 
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? & a 

^>en to the charge of denial of legal protection 


mental right of equal protection guaranteed by 
Art. 14 of the Constitution. 

(49) Finally I come to an argument advanced by 
the learned Advocate General about the scope of 
Art. 226. He says that when the accredited repre¬ 
sentatives of the people have thought a legisla¬ 
tive enactment to be necessary, the Courts must 
not think otherwise. Secondly he says that 
the executive officers concerned acted in an admi¬ 
nistrative capacity and exercised their discretion 
within the four comers of the Statute and a Writ 
did not lay under Art. 226. As regards the first 
contention I have already referred to the duty 
of a J udg e in this respect as laid down in the 
felicitous language of Patanjali Sastri C. J in — 
•The State of Madras v. V.G. Rao\ (S) ibid. But while 
giving due weight to the views of the elected 

resMcf'Tli ^ C ,° l . lrt Cann0t f0rget that in this 
cSltiitSn 1 SS sla i!“ e f to alwa ys subject to the 

C , ourts must always stand as 

SnXtff T bU 5r ark against ^ breach of the 

1 for one am not “ favour of 
belittling the powers of this Court under Art. 226 

thJiL trUe , tha . t , thls Court will not interfere when 

Jriii ? ther ad ,! quate le sal remedies, or that 
it will not impose its will upon the exercise of 

der^ndpnf diSCrefci01L BUt that course Of conduct is 
SSfi W expediency and not want of 

existence of an alternative 

S>w2 y e^n n t>, abS ^ U ^ bar - and the abuse of a 
cS>Ued Tn h S?l. tUscr * tlon ar y can always be 
SBTAT there exlsts no kll id of 
rieht imder^tho J? 1110 last resort cannot be set 
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when clear injustice will be done, but we shall 
nnd ourselves unabie to soar to the heights. The 
oft-repeated argument that an excessive use of 
-such powers would result in Judges having very 
soon to run the adm mist rat ion of the country, 
rs an argument of desperation. The judiciary in the 
United Slates have assumed wide powers under 
the iicticn of the “due process*' of law. but the 
administration of that great country has not fallen 
into their laps. 

<50j It is, however, unnecessary on the facts 
of this case to deal with this argument any 
lurther. As I am not satisfied that anything un¬ 
constitutional has been done cr attempted to be 
•done, nor any act of injustice wrought, that calls 
lor interference, this application must fail and be 
dismissed. The rule is accordingly discharged and 
the interim order vacated. I make no order as 
to costs. 


A/D.H. 


Application dismissed. 




A.I.R. 1953 CALCUTTA 5G0 (Vol. 40, C. N. 200 
P. N. MOOKERJEE J. 

Sm. Prafulla Nalini Ghose and another, 
Accused-Petitioners v. The State and another, 
Opposite Party. 

Criminal Revn. No. 95 of 1952, D/- 13-5-1952. 

Criminal P. C. (1898), S. 439 — Trial 
f oiirt's appraisement of evidence — Usually 
High Court will not interfere in revision — 
Trial Court not paying proper or sufficient 
attention to broad principles — Conviction 
ought not be allowed to stand although matter 
comes before High Court in revision and not 
in appeal because of non-appealable sentence. 

(Para 5) 

Anno: Cr.P.C., S. 439 N. 25, 26, 46. 

Prafulla Kumar Roy and Hemesh Chandra 
Sen, for Petitioners; N. K. Basu, S. C. Talukdar, 

R. Chowdhury and N. R. Biswas, for Opposite 
Party. 

CASE CITED: 

(A) (’51) 52 Cri LJ 173: 55 Cal WN 1 (PC) 

ORDER: This Rule is directed against an 
order passed by a learned Magistrate, 1st class, 
Sealdah, on 27-10-1951, convicting the two peti¬ 
tioners under Ss. 453 and 341, I. P. C., and 
sentencing each to a line of Rs. 30/- in default 
to S. I. for 15 days under S. 453, I. P. C. f and 
directing also restoration of possession under 

S. 522, Criminal P. C. there being, however, 
no separate sentence passed under S. 341, 
I. P. C. 

(2) A motion for reference of the case to 
this Court was eventually rejected by the 
learned Addl. Sessions Judge on 21-1-1952 and 
thereafter on 28-1-1952 the present Rule was 
obtained by the two accused. 

(3) The ease had a chequered career. In the 
petition of complaint which was filed on 
17-12-1949. process was prayed for under Ss. 
448/341/506/426/427, I. P. C., and such process 
was sought not only against the two petitioners 
who are husband and wife but also against 
their three sons and two daughters and two 
other persons, Priya Ranjan Das Gupta and 
Madan Gopal Mitter. The learned Police 
Magistrate issued process only against the two 
petitioners and Priya Ranjan Das Gupta and 
Madan Gopal Mitter. Later on, on 6-5-1950, 
the case against the two last named persons 
was ordered to be “filed for the present” and 
the case against the two petitioners was trans- 
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ferred to Sri D. Banerjee, Hony. Magistrate 
or disposal. Before this learned Hony Sk 1 
irate the case proceeded for over nine moS 
when the term of this learned Magistral! 
having expired the case was withdrawn, by an 
oraer of the learned Additional District MagS 
irate, passed on 12-2-1951, to the latter’s file 
and transferred to Sri B. B. Mazumdar, Mat® 
ls t Class, Sealdah, for disposal. There- 
alter, on the prayer of the accused the case was 
tried c;e novo and evidence was taken from 

^-3-1951 till MO-1951. Arguments we?e 52 
cluued on 3-10-1951 and the learned Magistrate 
delivered judgment on 27-10-1951, convicting 
and sentencing the petitioners and directing 
restoration of possession as aforesaid. 

(4) . In my opinion, the petitioner’s conviction 
can.no. stand. I am not impressed by the 
argument of the learned Advocate for the peti¬ 
tioners tnat even if the prosecution evidence 
be fully believed, this was at best a case of 
civil trespass and no conviction could be made 
for any criminal oflence as the petitioners’ 
dominant intent was not “to insult, intimidate 
or annoy . The case of — ‘Sinnaswamy Sal- 
vanayagam v. The King’, 55 Cal WN 1 (PC) 
(A), cited by the petitioners’ learned Advocate 
in support of this argument, would Be of no 
ne.p to the petitioners if the prosecution story 
be accepted as correct. I am bound, therefore, 
to reject this argument, advanced in support of 
the Rule. 

(5) On the facts, however, I have not been 
able to persuade myself that the prosecution 
case has been proved beyond reasonable doubt. 
It is true that the learned Magistrate has 
apparently believed the prosecution evidence and 
accepted the prosecution case. It is true also 
that this Court, sitting in revision, should not 
ordinarily interfere with the trial Court’s appre¬ 
ciation and appraisement of evidence. But, 
even then, when certain broad and inalienable 
features are overlooked or do not appear to 
have received any or proper or sufficient con¬ 
sideration and conviction is made on conclu¬ 
sions reached without paying attention — or, at 
any rate proper or sufficient attention — to 
such features or irreconcilable with the same, 
such conviction ought not to be allowed to 
stand, although the matter comes up to this 
Court not in appeal but in revision only be¬ 
cause, to the accused’s misfortune, a non- 
appealable sentence is passed by the learned 
trying Magistrate. That is what has happened 
in the present case and I feel, therefore, bound 
in the interest of fairness and justice, to set 
aside the petitioner’s conviction and sentence 
and all consequential orders, passed by the 
learned trying Magistrate. 

(6-8) (His Lordship went through the evi¬ 
dence and concluded:) 

(9) In the above state of things I am 
unable to accept — and I do not also feel 
bound to accept — the finding of the learned 
trying Magistrate that the prosecution case has 
been sufficiently proved to justify a conviction 
of the petitioners under Ss. 453 and 341, 
I. P. C. I, therefore, make this Rule absolute, 
set aside the orders of conviction and the sen¬ 
tences, passed upon the petitioners, as also the 
order for restoration, oassed under S. 522, 
Criminal P. C., and direct that the petitioners 
be acquitted. The fines, if already paid, are 
ordered to be refunded. 

C/R.G.D. Rule made absolute. 
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(2) These facts, as I have stated, were 
accepted by the learned Magistrate on the evi- 
donee on record. They have not been chal¬ 
lenged by Mr. Chatterji as incorrect. His con¬ 
tention first is that the Public Analyst’s certi¬ 
ficate is inadmissible in evidence and he has 
referred me to S. 510, Criminal P. C. This! 
argument was obviously based upon a mistake 
as it had overlooked S. 425 (2), Calcutta Muni¬ 
cipal Act, read with S. 3 (55) of the same Act 
These two sections of the Calcutta Municipal 
Act would show that an Analyst appointed by 
the Calcutta Corporation is a Public Analyst 
and that a Public Analyst’s report is evidence 
without calling the Analyst to Court. This has 
therefore nothing to do with S. 510, Criminal 
P. C. 

(3) The next argument of Mr. Chatterji was 
that I should take seller to mean the person in 
whose name the licence has actually been 
granted. That contention cannot be supported 
in the context of the section itself. It shows 
by the words ‘by any other person on his 
behalf’ that net only the person who is the 
actual proprietor or holder of the licence but 
anyone selling on his behalf, comes within the 
mischief of the section as the seller. 
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Mohari Lall and another, Accused Appel¬ 
lants v. The Corporation of Calcutta, Complain¬ 
ant Respondent. 

Criminal Appeal No. 148 of 1952, D/- 7-1-53. 

(a) Municipalities — Calcutta Municipal Act 
(3 of 1923), Ss. 3(55), 425(2) — Report of 
Analyst — (Criminal P. C. (1898), S. 510). 

An Analyst appointed by the Calcutta 
t Corporation is a Public Analyst. His report 
is evidence without calling him to Court. 

(Para 2) 

Anno: Cr. P. C., S. 510 N. 1, 3. ' 

(b) Mirnicipalilies — Calcutta Municipal Act 
(3 of 1923), S. 406 — “Seller.” 

Not only the person who is the actual 
proprietor or holder of the licence but any 
one selling on his behalf comes within the 
fnischief of the section as the seller. 

(Para 3) 

(c) Constitution of India, Art. 20(1) — 
Greater penalty. 

Prosecution under Calcutta Municipal Act 
of 1923 — Greater penalty under new Cal¬ 
cutta Municipal Act is not justified. 

. (Para 6) 

Amiya Chatterji, for Apoellants; Sambhu N. 
Banerji, for the State; Sunil K. Basu, for Cor¬ 
poration of Calcutta. 

CASES CITED: 

(A) (’12) 13 Cri LJ 205: 16 Cal WN 455 

(B) (’49) 53 Cal WN 503 

<C) (’28) AIR 1928 Cal 320: 32 Cal WN 842: 
30 Cri LJ 256 

(D) (’33) AIR 1933 Cal 598: 34 Cri LJ 836 

JUDGMENT: This is an appeal against a 
conviction and sentence on the two accused 
persons under S. 406, Calcutta Municipal Act, 
(Bengal Act 3 of 1923) read with S. 488. Mohari 
La is the proprietor of the shop and Sower 
Lall was acting as the actual salesman. The 
shop is situated at 24/1, Sir Hariram Goenka 
Street, Calcutta. A Food Inspector of the Cal- 

& U tl t ^u 0r ? 0ra i 10n 1 vi f, ited the sh °P- His evidence 
2 ^that he found actually adulterated turmeric was 

mi t0 ™ rs - He purchased a sample 
of the same. What is more, he found turmeric 
was bemg ground with calcium carbonate in a 
“car where the accused salesman was 
selllDg . t . 1 ! e artlcle - He observed all the 
!?S ary , rc °- msites , for the taking of such a 

aT? TT£ or ^ e , nd T the same to the Public 
Analyst of the Calcutta Comoration. The certi- 
ncate ol the Public Aualyst is that “eS n 
physical examination small solid particles of 

ST C - a T nate we f e visible to naked eye 
rnr d wT 1Cal examination disclosed also calcium 

Sni T. aDd - he was of opinion that the 
e tumeric was adulterated with calcium 
carbonate. The Food Inspector Dr. H C Saha 
is himself a medic a l man & his evidence is that 

turmprTT *!? w .°uld boldly say that such 
™*« d with calcium carbonate was 

nrnX t d 1DJ e Ur T s to health and it might 

& give r ! se to serious diseases, 
* tc - Both the accused pleaded not ^nlltv 

in J fs SaVmenfSer T s e 

msm^m 

1958 Oal/71 & 72 . * 


(4) Mr. Chatterji next contended that ‘mens 
rea’ is necessary and it must be proved that 
the salesman who was merely a servant knew 
that he was selling adulterated goods. He has 
referred me to two decisions reDorted in — 
‘Shew Karan v. The Corporation of Calcutta’, 
16 Cal WN 455 (A) and — ‘Bikhuram v. The 
K:ng, 53 Cal WN 503 (B). It is unnecessary 
for me to sa y anything regarding the question 
of absolute liability or ‘mens rea’ in the present 
f as ®; , A , s „„( ar as ^e decision reported in — 
16 Cal WN 455’ (A), is concerned, the law has 
been changed since then but apart from that 

TV r T ns rea , is nece ssary, a question 
v/hich I leave undecided, the evidence clearly 
shmvs such ’mens rea’ or knowledge as the 
evidence is that the physical examination itself 
woifid show particles of calcium carbonate 
")‘ xed w . lt h turmeric which was being sold and 

S. that the turmeric was being ground with 
calcium carbonate in a machine near where the 
seller was carrying on his work. If in these 
circumstances knowledge i s inferred it cannot 
f® said ‘hat the inference will be wrong. As 

hk oum n c)T dge °J T P r °P rie tor is concerned, 
his own statement showed that he knew that 

T. adulterated and his defence 
knmuiT ! d ' d not want to sell the articles 

«,° be adu| teratcd but that h e wanted to 

Sere ^furth^ 7, which pious intention 
mere is no further evidence. The evidence of 

actual sale o( such adulterated arUol? " m 

“g VP? ” hhe S Act! WS.'SH'S 
0 decision reported in _ ‘Akhov 

?C) C ° r T 0 he tlOn °l CaIcutta ’> AIK 1928 y Cal 320 
questioned hvTn-*? • ° £ D tha t decision was 
HewSt A r? a ^ lvisi0n Bench in — ‘Davis 
(D) nnA, Co ‘ v. Emperor’, AIR 1933 Cal 598 

— T ??SE 

given why the evidence-Vf the Fond 
on this point should be dlS,elfeved^ 0 
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apart from the compulsory sale to the Food 
Inspector there is evidence of other sales as 
welL Under the circumstances the legal ques¬ 
tion does not arise. 

(6) Finally, Mr. Chatterji has contended 
about the sentences. He is right in pointing out 
that the sentence of fine of Rs. 1000/- imposed 
by the learned Magistrate under the new Cal¬ 
cutta Municipal Act is not justified. He has 
drawn my attention rightly to Art. 20. Cl. (1) 
of the Constitution of India in accordance with 
which the sentence must be a sentence in ac¬ 
cordance with the Municipal Act of 1923 under 
which the prosecution took place. The sentence 
therefore passed on Mohari LalT cannot be sus¬ 
tained and as the Magistrate is rightly of 
opinion that in view of the big business of 
Mohari Lail the highest sentence under the 
section should be passed, I impose a sentence of 
fine of Rs. 500/- in his case. 

(7) Mr. Chatterji next contended that the 
salesman Sower Lall is after all only a servant. 
He stands to gain nothing & a sentence of a fine 
of Rs. 300/- is a stiff sentence in his case. At 
the same time, it must be pointed out that 
but for such salesman it would not be possible 
for such adulterated articles to be so readily 
sold because the proprietors themselves hardly 
ever act as distributors of these articles. Under 
the circumstances, I find no reason to interfere 
with the sentence passed in his case. 

The result, therefore, is that except for the 
modification of the sentence in the case of 
Mohari Lall the appeal is otherwise dismissed. 
The excess fine, if realised, is to be refunded to 
Mohari Lall. 

A/DJH. Appeal dismissed. 
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Ganendra Kumar, Applicant v. Narayan 
Chandra and others, Respondents. 

Application in connection with O. S. Suit 
(Liquidated Claim) No. 835 of 1950, D/- 11- 
7-1952. 

(a) Debt Laws — Bengal Money Lenders 
Act (10 of 1940), S. 34(1)(a)(ii) and Form 15 

— Notice — (Limitation Act (1908), Art. 181) 

— Decision in Suit No. 2077 of 1939, Dissented 

from. 

Under O. 34, Civil P. C. the mortgagee 
decree-holder’s right to apply for the final 
decree is governed by Art. 181, Limitation 
Act. In so far as form 15 makes a special 
limitation of time within which to apply 
for final decree such special limitation is 
ultra vires the Bengal Money Lenders Act 
and therefore void and ineffective. Case 
law discussed. (Paras 11, 13) 

Anno: Lim. Act, Art. 181 N. 4. 

(b) Debt Laws — Bengal Money Lenders 
Act (10 of 1940), S. 34(1)(a) (ii) and Form 15 

— Specification of amount of interest. 

Rate of interest fixed by decree — Notice 
asking for “subsequent interest’’ in terms 
of preliminary decree without specifying 
exact amount is valid. (Para 15) 

Gouri Mitter, for Applicant; A. K. Sarkar, 
for Respondents. 

CASES CITED: 

(A) (’43) AIR 1943 Cal 257: 

ILR (1943) 2 Cal 227 

(B) (’50) AIR 1950 Cal 217: 

54 Cal WN 110 


(C) (’44) AIR 1944 Cal 414: 47 Cal WN 637 

(D > C’45) Suit No. 2077 of 1939, D/- 14-3-1945 
(Cal) 

(E) (’70) 4 Beng LR 101: 13 WR 44 (FB) 

ORDER : This is an application for final de¬ 
cree in a Mortgage Suit under S. 34(1)(a)(ii) 
Bengal Money Lenders Act. 9 


(2) The facts are simple. 

(3) On 22-2-1951, the usual preliminary 
mortgage decree was passed in this suit de¬ 
claring the applicant as the first mortgagee 
under the two Indentures of Mortgage dated 
22-12-1941 and 22-12-1945 and the amounts due 
to the applicant for principal and interest up 
to the date of that decree were Rs. 58,450/- 
and Rs. 71,438-14-3 respectively on the two 
mortgages. The decree provided that the 
amounts due to the applicant for principal ar.d 
interest and also costs awarded thereunder 
should be paid in four equal annual instal¬ 
ments. It provided that in default of payment 
the applicant would be at liberty to apply for 
a final decree for sale. Default having taken 
place, the mortgagee now applies for the final 
decree, after having given notice to the mort¬ 
gagors. 

(4) The only point on behalf of the respon¬ 
dents mortgagors is a short point about the 
notice mentioned u/s 34(1) (a) (ii), Bengal 
Money-lenders Act. 

(5) Mr. Sarkar appearing on behalf of the 
respondents argues that the application is not 
maintainable because the time specified in the 
notice given under that Section expired before 
this application was moved in Court. The 
notice under the Bengal Money-lenders Act ap¬ 
pearing as Annexure to the notice of motion 
and as exhibit referred to in the affidavit of 
Parswanath Saha affirmed on 21-5-1952, is dated 
17-5-1952. That notice specified that an appli¬ 
cation would be made by the plaintiff 'within 
15 days’ to the Court for final decree under 
sub-r. 1 of R. 4 of O. 34, Civil P. C. The notice 
of motion was taken out on 22-5-1952 notifying 
that an application would be made on 2-6-1952. 
Although the date for which the notice of 
motion was returnable was within the time 
specified in the notice under the Statute the 
application was not noted as made on that date. 
On 2-6-1952 when the application appeared on 
the motion list it was by consent of the parties 
adjourned for affidavits till 13-6-1952. Mr. 
Sarkar’s contention is that such an applica¬ 
tion must be made within the time specified in 
the notice given under the Bengal Money¬ 
lenders Act and as it was not actually made 
within that time this Court cannot make an 
order for final decree. In aid of his argument 
he has relied on the well known decision of 
this Court in — ‘Sreechand Daga v. Sohanlal 
Daga’, AIR 1943 Cal 257 (A) and — 'Debendra 
Nath v. Satya Bala Dasi*, AIR 1950 Cal 217 
(B). 

Further reliance has been placed on the 
decision of S. R. Das J. in — ‘Rangalal Man- 
dal v. Narendra Nath Ghosh’, AIR 1944 Cal 
414 (C). In that decision S. R. Das J. holds 
that u/s 34(1)(a) (ii), Bengal Money-lenders 
Act, the giving of a notice in the form pre¬ 
scribed by the Rules made under the said ac 
is a condition precedent for the plaintiffs rign 
to apply for a final decree and the provision 
relating thereto should be strictly compile 
with. In that case this statutory notice was 
given not by all the plaintiffs but by only one 
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amongst them and the notice also suffered 
from the defect that the amount specified 
there for which default was alleged was not 
correct. It was held that such a notice was bad 
and the plaintiff was not entitled upon such 
notice to apply for a final decree. This case, 
however, is not an authority for the point 
which I am now asked to decide here on the 
question that if the notice specifies that appli¬ 
cation will be made within 15 days then un¬ 
less the application is made to the Court with¬ 
in such 15 days the decree-holders will lose 
• their right to apply for the final decree on the 
strength of such notice. 

(6) The case, however, which helps Mr. 
Sarkar on the point, is an unreported decision 
of Gentle J. in Suit No. 2077 of 1939 — 'Sm. 
Sovana Sundari Pal v. Satyendra Nath Chat- 
terjee (D) and delivered on 14-3-1945. There 
Gentle J. upon the same point observed : 

"The prescribed notice is found in Form 15 
of the Rules under the Act. In the notice 
to be given by the mortgagee decree-holder 
notification is given that an application will 
be made by him to the Court within a num¬ 
ber of days which can be filled in by the 
person giving the notice for a final decree in 
the suit.” 

The learned Judge then proceeds to refer to 
the two decisions that I have just mentioned 
and then holds: 

"The Bengal Money-lenders Act in S. 34 
makes it imperative for a notice to be given 
of an intention to apply for final decree for 
sale and the notice must be in accordance 
with the prescribed form and the prescribed 
form requires the mortgagee to state when 
the application will be made that is to say 
the period during which the mortgagor is to 
*. expect that the mortgagee will apply to the 
Court. I have come to the conclusion that 
the application must be made within that 
period specified in the notice, and if it is not 
made within that period the notice has spent 
itself and when the notice is spent then un- 
til and unless a fresh notice is given the ap¬ 
plication cannot be made. I uphold the pre- 

tion" ary ob ^ ection and dismiss the applica- 

fpnt \ would have been con¬ 

tent to follow this decision of Gentle. J. But 
there are certain considerations which require 
more careful scrutiny and Mr. Gouri Mitter 

v^ e ^ ,ng f0r the applicant ha * v «y ably ad- 
Y?“f®d s ° m f arguments which I do not find 
considered by Gentle J. in his judgment I 

?n£°nnH he pr i ndp i c £ at the Provision regard- 
SL K f Und n r V 1 ?, Bengal Mone y lenders Act 
jWi? flowed. But even then does 

mnoST V? at l f , tbe ePPHoation is not actually 
moved in Court but a notice of motion is taken 
out returnable within the time specified in that 

wV hen sbould be read as a bar of 
A S *o h n Ugh was Provided in the 
Kre f&nljf obse * ved ‘hat in the case 

dus s r i '4 ! tftvjpesa, « 

within thP Hmo of tb a e ? otlce of motion was 
notice tIme Specifled to the statutory 

language- used in S. 34(1) faWitt of 
language 'is j» this' 


scribed, be entitled to apply for a final de¬ 
cree.” 

The prescribed notice is in Form 15 under the 
Rules made under the Act which uses the lan¬ 
guage “An application will be made by me to 

the Court within . days.” The point is 

that u/s 34(1)(a)(ii) the plaintiffs right to 
apply for a final decree does not arise until 
alter a notice is given^ All that the statute 
does is to make it a condition precedent that 
such a notice should be given and the plaintiff 
can apply “after giving to the defendant such 
notice as may be prescribed.” If therefore the 
notice itself specines the time within which 
the application has to be made then it puts ad¬ 
ditional fetter on the right to apply for a final 
decree by stipulating that such right must be 
exercised within the period of the notice. 

The form of the notice therefore intimating 
the time within which the application is to be 
made goes beyond the prohibition contained in 
the statute itself in S. 34(1) (a)(ii). Then the 
question does arise whether such specification 
of the time in the Statutory Notice requiring 
that the application must be made within that 
time goes beyond the statute and therefore 
ultra vires. In fact Form 16 made under S. 
34(2) of the Act which section also does not 
put a time limit, sets out the notice for execu¬ 
tion of the decree but provides no time limit 
as in notice under S. 34(1)(a)(ii). In other 
words if the statute has not put in a limitation 
of time within which to apply for the final 
decree but says only that such right shall arise 
“after ’ giving to the defendant such notice as 
may be prescribed then can the notice itself 
curtail the right to apply by saying that it 
must be exercised within a particular time and 
not beyond that? Neither the judgment of 
Gentle J. nor the two decisions which I have 
referred to considered this point. In my opi¬ 
nion this is a point of substance and requires 
to be carefully examined. 

(9) Section 34(1) (a) (ii), Bengal Money- 
jenders Act, makes it a condition precedent 
that the plaintiff decree-holder before exercis¬ 
ing his right to apply for a final decree shall 
give the prescribed notice. Two conditions 
therefore must be satisfied under this clause be- 
b,s to apply for the final decree 

navmfnV tber ? , must be a default in the 
pa yment of th e instalment. Secondly the de- 

^ e V a h P ° a der fh mU » St . ! iv ^ th e prescribed notice. 
5? . t . he statute is concerned there are all 
the limitations imposed thereunder. The sta- 
tute says that ‘after’ giving the notice the 

Sv a fo e r thf fln e 'l h °!l der ShaU be entitled to 
225SL [ hn t *, e fina1 .. decree and does not pre¬ 
scribe the time within which to apply once 

he notice is given, which therefore remains 
governed by Art. 181, Limitation Act, provid- 

5JJ. P! nod °, f 3 years from the time when the 

w&J appl y accrues. The Bengal Money- 
fc d f^ . Ac * : and specially S. 34(1) (a) (iiV 
eiven°t>S > ^«!nf ? ff»toat when the notice i s once 
be limitoH right t0 aPPty will further 

o y , vsi s ffir u t ,h A e c. notire in 

to the JuhP toe notice has put a limit 

aP$ thS'fa “Far «‘if & fo itTroS 

e notice is certainly a statutory notice. But 
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the point remains that this form framed un¬ 
der the Rules made under the Act has chosen 
to give a period of time within which the ap¬ 
plication is to be made to the Court. In this 
case the notice reads “an application will be 
made by me to the Court within 15 days.” The 
statutory form prescribed does not itself stipu¬ 
late the particular number of days within 
which the application is to be made. The 
form itself leaves blank the period of time and 
which blank space is only filled by the person 
giving the notice. 

(10) On an anxious consideration I have 
come to this conclusion that this specification 
of time in the form cannot fetter the right to 
apply when S. 34(1)(a)(ii) does not itself put 
the time fetter. It should be observed that the 
rule making power under the Bengal Money¬ 
lenders Act is contained in S. 44. That section 
makes it clear that the rules must be “for 
carrying out the purposes of the Act.” I do not 
consider that under S. 44(2)(n) of the Act un¬ 
der which the form is prescribed the time 
limit within which the application is intended 
to be made can be read and construed as a 
special limitation of the right to apply for 
final decree. That will not be carrying out the 
purposes of the Act but will be creating a new 
law beyond the Act. 

(11) The general procedure for enforcing a 
mortgage is still contained in O. 34, Civil P. C. 
and I read the Bengal Money-lenders Act only 
to provide such specific inroads upon the gene¬ 
ral law as are expressly or by the most neces¬ 
sary implication contained in the Bengal 
Money-lenders Act. When therefore I find that 
under O. 34, Civil P. C. the mortgagee decree- 
holder’s right to apply for the final decree is 
governed by Art. 181, Limitation Act, I am un¬ 
willing to take away such statutory right un¬ 
less the Special Statute of the Bengal Money¬ 
lenders Act expressly or by necessary implica¬ 
tion takes it away. As I read and interpret S. 
34(1)(a)(ii), Bengal Money-lenders Act, I find 
that while express reference is made prescrib¬ 
ing the mortgagee decree-holder’s right to ap¬ 
ply for a final decree it does not proceed to 
provide a special limitation of time in dero¬ 
gation of the Limitation Act within which 
the right must be exercised. It is true that 
prescribed notice has to be given. It is also 
true that the prescribed notice in this case 
provides a time limit. But neither of these 
two facts can override the Statute itself which 
does not put that limitation. Nor does the 
fact of a specified time in the notice in my 
opinion can be said to override the Limitation 
Act. 

To exalt the time limit put privately by the 
notifying party in the blank space provided m 
the prescribed statutory notice, into a period 
of limitation is to my mind engage in legisla¬ 
tion. To do so to the extent of importing all 
the technicality of a notice of motion read with 
Limitation Act as in AIR 1943 Cal 257 (A) 
that a notice of motion made returnable on a 
particular date does not amount to making of 
the application in Court within the meaning 
of the Limitation Act is to create a technicality 
where it does not exist. I find no justification 
that this strictness with which the Limitation 
Act has always to be applied, should be im¬ 
ported in construing the effect of the period 
of time which the notifying party puts in by 
his own hand in the blank space of the pres¬ 
cribed notice under Form 15 read with S. 34 


( l)(a )( u) ° f the Act and R. 23(1) made there- 
under. Tnere is no authority for such a nro 
position and in the absence of one it appears 
to me it is an unjustified extension of the 
principle laid down in — •Srichand Daga’s case’ 
{ A } a PPM ed Jo a statute like the Limitation 
Act. 1ms however is only an independent 
reason. If that principle is intended to be ap- 
phea in all its strictness in construing the 
notice under Form 15 of the Bengal Money¬ 
lenders Act then I would hold that in so far, 
us that Iorm makes a special limitation of , 
time within which to apply for final decree,/ 
such special limitation is ultra vires the Ben-' 
gal AIonc3'-lenders Act and, therefore, void ar.d 
ineffective. 

(12) I, therefore, do not interpret the time 
mentioned in the Statutory notice under S. 34 
(l)(a)(ii), Bengal Money-lenders Act, as a 
limitation within which the application has to 
be made. This construction dees not create 
any hardship for the borrower for whose relief 
the Statute was enacted; Court’s power to 
grant extension of time even then under 0. 
34 R. 4(2), Civil P. C., is preserved expressly 
by the first proviso to S. 34(1)(a), Bengal 
Money-lenders Act. This construction, there¬ 
fore, that I am putting is in harmony with 
the spirit and language alike of the Money¬ 
lenders Act. 

(13) There is yet another reason why the 
lime mentioned in the statutory notice should 
not be read as prescribing a period of limita¬ 
tion. The prescribed statutory notice does not 
itself lay down the period of time within 
which the application is to be made. As I 
have said the party notifying in each case by 
his own hand puts whatever time he chooses 
to fix. If this were intended to be a limitation 
as hard as one under the Limitation Act then 
the result will be that there will be varying 
periods of limitation for applying for a final 
decree according to the whims of the mort¬ 
gagee decree-holders and according to such 
times as their ‘fancies dictate.’ Some may put 
in the statutory notice 7 days, others a fort¬ 
night, or one year or twelve years. Is it geing 
to be said that if 12 years’ time is given in the 
notice that will keep alive the right to apply 
for final decree which normally would have 
been barred by 3 years under Art. 181, Limi¬ 
tation Act. This will lead to most absurd and 
ridiculous results. This will lead to most un¬ 
equal laws for the same classes of people. I 
therefore hold that filling up the blank space 
providing the time within which the applica¬ 
tion is to be made remains a private act of the 
party giving the notice and by no such private 
act agreement or consent can the period of 
limitation as imposed by the Limitation Act 
be reduced or enlarged or altered. If any au¬ 
thority is needed for such a well known pro¬ 
position reference may be made to the Full 
Bench decision of — ‘Krishna Kamal v. Haru 
Sirdar*, 13 WR 44 (FB) (E) and S. 28, Con¬ 
tract Act. 

(14) For these reasons I respectfully Assent 
from that decision of Gentle J. and I hold that 
the plaintiff applicant is .entitled to the final 
decree that he has asked. 

(15) Mr. Sarkar also raised the point that in 
the statutory notice in this case, the notice 
after specifying the amount of the first in¬ 
stalment up to date asks for ‘‘subsajuent 
interest” in terms of the preliminary decr^ 
without stating the exact amount of interest 
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due. In my opinion the notice on this point is 
sufficiently in compliance with the Act and the 
preliminary decree and cannot be impugned on 
the ground that the exact figure is not stated. 
The rate of interest is fixed and it is a mat¬ 
ter of calculation and the decree makes it abun¬ 
dantly clear by saying “subsequent interest 
payable under R. 11 of O. 34 of Sch. 1, Civil 
P. C.” It is properly said "subsequent interest” 
as it grows from day to day and does not re¬ 
main stationary. 

(16) There will, therefore, be an order in 
terms of the notice of motion. 


B/D.H. 


Order accordingly. 
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CHAKRAVARTTI C. J. AND SINHA J. 
Nishikanta Das, Petitioner v. Jnanendra 
Nath Mondal and others, Opposite Party. 

Civil Rule No. 110 of 1952, D/- 18-12-1952. 
Tenancy Laws — Bengal Tenancy Act (8 
of 1885), S. 26F — Effect of reconveyance of 
property on right of pre-emption. 

Where a co-sharer tenant sells his en¬ 
tire interest to a third person, a right of 
pre-emption arises in favour of another 
co-sharer tenant. Such right is not affect¬ 
ed by the fact that the transferee has re- 
conveyed the land to the vendor co-sharer 
in pursuance of an oral agreement to re¬ 
convey not embodied in the deed of sale. 

_. , (Paras 5, C) 

Binodbihari Haidar, for Petitioner; Amiya 
Kumar Mookerji and Haridas Chatterji, lor 
Opposite Party. 

-CASE CITED: 

(A) (’49) 53 Cal WN 678 
CHAKRA VARTTI C. J.: This Rule is directed 
against an appellate order, dated 22-9-1951, uphold¬ 
ing an order made by a learned Munsif in a 
proceeding under S. 26P, Eengal Tenancy Act. 

<2) The material facts are as follows. On 19-7- 
1949, the petitioner sold .49 decimals oflaud to one 
Bhudeb, but the kobala was made out in the names 
°*to® s . ons the transferee. This kobala was 
registered on the same day. On May 15, 1950 the 
property was resold by the transferee to the 
rn m» r ' ( 9 n 22-5-1950, opposite party No. 1 made 
Tenancy^Act 11 ** pre ' enipliou mdei S. 26P, Bengal 

(3) The objection taken on tebalf cf tte petitioner 

^ teen toat although the transac¬ 
tion between him and Bhudeb had been given 

£ ° f a 11 was really a mortgagefbS 

RhitriIh^wo anCe f°* a sale had been Siven because 
Bhudeb was not a registered money lender and 

p 01 ?P^ripr nt f he C0Uld not re P re *en y t himself as 

on Merest, it was further 

MS awtS 

tats 

wTarapada,)Karat! v. Sudhamoy Dolui', 53 cS 
trUd the order of the 


give effect toTfe ^ becuiJ* p0werl “ 3 to 


himself the responsibility of giving a number of 
reasons why he thought the application ought to 
have failed. In the first instance, he deals with 
what he considers to be an equitable right of 
the petitioner as against the transferee to have 
the property reconveyed to him. The basis of that 
right, according to the learned Judge, was that 
possession had never been parted with. It is not 
very clear to me what the learned Judge was 
thinking about. If he was thinking about S. 53(A) 
of the Transfer of Property Act at all, he might 
have referred usefully to the terms of that section 
and if he did so, he would have discovered that 
that section required an agreement in writing. In 
the present case, admittedly, the term for a 
reconveyance of the property, if any such term 
had ever been agreed to at all, was not incorpora¬ 
ted in the original deed of sale. It is, therefore 
not clear how the possession cf the petitioner could 
have been made the basis of any equitable right, 
apart from the question that no equity could 
relieve against a statute. 

(5) The learned Judge has not held that the 
transaction should be treated as a mortgage by 
conditional sale and he could not have held so, 
because no provision lor reconveyance was incor¬ 
porated in the deed of sale itself. But he speaks 
of the Trusts Act, though he concedes that if 
the application for pre-emption had been made 
before the reconveyance, the petitioner could not 
have resisted it. According to him, however, the posi'- 
tion has been altered by reason of the reconveyance 
and at the present stage, according to him, serious 
questions will arise as between the petitioner and 
opposite party No. 1, because on the one hand 
the petitioner might rely upon his equitable 
right to possession against the transferee end 
seek to assert the same right against opposite 
party No. 1, who might be treated, according to 
the learned Judge, as standing in the transferee’s 
shoes. I do not see why anybody should com¬ 
plicate a simple matter by introducing confusions 
of that kind. The clear position is that after 
the petitioner had made the sale on July 
19, 1949, he had no interest in land left 
in him. Even assuming that there was a] 
verbal agreement for resale, which the learned 
Judge thinks there was, such an agreement or 
even a written agreement could not confer any 
interest in land. The position, therefore, was that 
the entire right, title and interest in the property 
had passed to Bhudeb in the names of his sons 
and the moment such transfer of interest took 
place, the right of the co-sharers to apply for 
pre-emption arose. It is well settled that all 
subsequent transfers by the transferee of an occu¬ 
pancy holding are subject to the rights of the 
pre-emptor under S. 26P, Bengal Tenancy Act. It 
therefore, not clear how the learned Judge 
cou.d have thought that any question as between 
the petitioner and his transferee arising out of 
the agreement for reconveyance or the reconve¬ 
yance itself, could affect in any way the right 
arising to opposite party No. 1 under S. 26P. 

.5,^ opinion, the case is a clear one and 

{ / 0V0J 7 led J by ^ decision to which 

. r . eferrcd - There is really no answer 
L3£ lic ? < tl0 “ u “ de . r S. 26P and the trial 

istas “ d 41,0 

to® masons given above, this Rule Is 
discharged. We make no order as to costs. 

(8) SINHA J. i agree. 

By,K ' 3, Rule discharged. 
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BOSE J. 

Puran Chand Burman and another, Plain¬ 
tiffs v. Md. Latiff and another. Defendants. 

Suit No. 3036 of 1950, D/- 11/1/1952. 

(a) Houses and Rents — West Bengal Pre¬ 
mises Kent Control (Temporary Provisions) 

Act (17 of 1950), S. 2 (ii), as amended by Act 
62 of 1950 — Amendment of definition of 
“tenant” — Retrospective operation — Has no 
application to proceedings pending when Act 17 
of 1950 was enacted — Suit properly instituted 
in original side — Jurisdiction of High Court 
is not taken away by Amending Act 62 of 1950 
— (Houses and Rents — West Bengal Rent 
Control (Temporary Provisions) (Amendment) 

Act (62 of 1950), S. 2). 

The effect of the amendment of Cl. (ii) 
of S. 2 by Act 62 of 1950 is to make a 
person whose interest in the premises has 
determined ipso facto by three consecutive 
defaults of payment of rent, a tenant with¬ 
in the meaning of the West Bengal Act 17 
of 1950, and it is also the intention of the 
framers of the Act that this change of 
status will have retrospective operation 
from the date when Act 17 of 1950 had 
come into force. (Para 6) 

But there is nothing in the language of 
S. 2 either expressly or by necessary im¬ 
plication to suggest that the definition 
which is made retrospective in operation 
was intended to apply to proceedings 
pending when Act 17 of 1950 was enacted, 
or to take away the jurisdiction of the High 
Court in respect of such proceedings (pro¬ 
ceedings for ejectment of person whose 
tenancy has been ipso facto determined) 
which were properly instituted in its ori¬ 
ginal jurisdiction. (Para 8) 

.(b) Interpretation of Statutes — Retrospec¬ 
tive operation — Statute is not to be construed 
to have retrospective operation so as to affect 
pending proceedings unless its language plainly 
provides for it — (Civil P. C. (1908), Pre.). 

(Para 9) 

Anno: C.P.C., Pre. N. 3. 

(c) Interpretation of Statutes—Construction 
just in other statutes, language of which and 
the circumstances under which they were 
passed, are different is not safe guide. 

(Para 11) 

R. C. Deb and S. C. Deb, for Plaintiffs. 

CASES CITED: 

(A) (1916) 85 LJKB 1010: (1916) 2 KB 249 

(B) (1917) 86 LJKB 66: (1917) 1 KB 259 

(C) (1861) 10 CB (NS) 179: 142 ER 419 
JUDGMENT: This is an undefended suit 

for arrears of rent and for recovery of posses¬ 
sion of premises No. 78,. 78/1 and 78-2 Bent- 
ink Street, Calcutta, situate within the ordi¬ 
nary original jurisdiction of this Court. 

(2) The ground on which possession is ask¬ 
ed for is that the defendants’ interest in the 
premises stood ipso facto determined on the 
expiry of the month of October 1949 under 
the provisions of the West Bengal Rent Con¬ 
trol (Temporary Provisions) Act, 1948. 

(3) It is stated in the plaint that since the 
month of August 1949 the defendants failed 
to pay any rent in respect of the premises, 
and that there is a sum of Rs. 728-7-0 due for 
arrears of rent up to October 1949. The plain¬ 
tiff claims mesne profits from October 1949 
on the ground that as the defendants’ tenancy 


A. 1.8. 


stood ipso facto determined by reason of three 
consecutive defaults in payment of the rent for 
the months of August, September and October 
the defendants became trespassers, and, there¬ 
fore, they have no right to retain possession. 

(4) The present suit was filed on 25-7-1950 
At this date the West Bengal Premises Rent 
Control (Temporary Provisions) Act, (Act 17 of 
1950), which came into force on 30-3-1950, 
was in operation, and as the defendants could' 
not be described as “tenants’’ cn that date, 

S. 16 of the said Act did not apply to the 1 
suit in question, and, therefore, although the 
rent in respect of the premises was Rs. 242-13-0 
per month, the suit was properly instituted 
on the Original Side of this Court, being a 
suit by a landlord against persons who were 
to be regarded as mere trespassers in respect 
of the premises in question. 

(5) The West Bengal State Legislature, 
however, passed an Amending Act, known as 
the West Bengal Premises Rent Control (Tem¬ 
porary Provisions) (Amendment) Act, 1950, 
(Act 62 of 1950), which came into force on 
30-11-1950. In S. 2 of the Amending Act it is 
provided as follows : 

“In S. 2, West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1950, (herein¬ 
after referred to as the said Act) for cl. 11 
the following clause shall be substituted 
and shall be deemed always to have been 
substituted, namely : (11) “Tenant means 
any person by whom rent is, or but for a 
special contract would be, payable for any 
premises, and includes (i) any person who 
is liable to be sued by the landlord for 
rent; and (ii) any person whose interest in 
the premises has been ipso facto determin¬ 
ed under sub-s. 3 of S. 12, West Bengal Pre- 4 
mises Rent Control (Temporary Provisions) 
Act, 1948." 

(6) It is clear from this provision that the 
effect of the amendment is to make a person, 
whose interest in the premises has determined 
ipso facto by three consecutive defaults of 
payment of rent, a tenant within the mean¬ 
ing of the West Bengal Act 17 of 1950, and 
it is also the intention of the framers of the 
Act that this change of status will have re¬ 
trospective operation from the date when Act 
17 of 1950 had come into force. There can 
be no doubt upon the plain language of the 
Section that the definition of “tenant" as given 
in the amending section was intended to have 
retrospective effect from the very date of the 
commencement of Act 17 of 1950. 


(7) The question, however, which further 
arises for determination is whether this amend¬ 
ing S. 2 was intended to affect pending pro¬ 
ceedings. It is clear that when the present 
suit was filed on the footing that the defen¬ 
dants were trespassers, it was a properly insti¬ 
tuted suit and was maintainable in the Ori¬ 
ginal Jurisdiction of this Court. The question 
is whether this jurisdiction of the High Court 
has been taken away by this amending S. 2. 

(8) It may be pointed out that S. 5 of the 
Amending Act is as follows: 

“In all applications made under sub-s. 1 of 
S. 18 of the said Act which are pending at 
the commencement of this Act, and in au 
suits referred to in sub-s. 5 of the said sec¬ 
tion which are pending at such commence¬ 
ment, the said Act as amended by this aci 
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shall apply and shall be deemed always to 
have applied.” 

It is clear from this section that in so far as 
the framers of the Amending Act intended 
the Amending Act to affect pending proceed¬ 
ings, it has made express provision to that 
effect, and in respect of granting reliefs as 
contemplated under S. 18 of Act 17 of 1950, 
this Amending Act is expressly made appli¬ 
cable to pending proceedings by the terms of 
S. 5 itself. There is, however, nothing in the 
Amending Act which, either expressly or by 
implication, affects the jurisdiction of this 
Court to deal with a pending suit of the kind 
which is before me now for disposal. 

(9) It is a well-settled principle of construc¬ 
tion of Statutes that very clear language should 
be used to make the retrospective effect ap¬ 
plicable to proceedings commenced before the 
passing of the statute. If the legislation pur¬ 
ports to affect rights of action, then it would 
only apply to actions commenced before the 
passing of the Act, if any intention to that 
effect can be gathered from the language of 
the Act itself. I do not find anything in th9 
language of S. 2 either expressly or by neces¬ 
sary implication to suggest that the definition 
which is made retrospective in operation was 
intended to apply to pending proceedings, or 
to take away the jurisdiction of the High 
Court in respect of such proceedings. 

(10) Learned counsel appearing for the plain¬ 
tiff drew my attention to a decision reported 
in — ‘Rex v. Southampton Income Tax Com¬ 
mas, Ex P ar ‘e Singer’, (1916) 2 K. B„ 249, at p. 
258 (A), bottom to p. 259, where th e principles 
of interpretation as to retrospective operation 
of statutes affecting pending proceedings have 
been discussed. The principles therein laid 
down are well-settled and it is not necessary 
to repeat them here. It has been pointed out 
that this decision was reversed in 'appeal on 
another point, but so far as this point of con¬ 
struction is concerned the Court of Appeal had 
, affirmed the decision of th e lower Court. The 
decision of the Court of Appeal is reported in 
— Rex v Southampton Income Tax Commrs., 
Ex parte Singer’, (1917) 1 K. B. 259 (B). In 
the case of - ‘(1916) 2 K. B. 249 (A) the 
facts were that one Washington Singer ofNor- 

r n C° Urt ’ T ^ therl ®y> Hampshire, was assess¬ 
ed to income tax by the Additional Commis- 
sioners for the district of Romsey in respect 
of profits from foreign securities. Singer P ap- 

i )t o r0hibition on inter ali a the 
f h ° "d that under S. 108, Income-tax Act, 1842, 

lc 0 ° nI M Commissioners having jurisdiction to 

rwmw m m res f pect of such P^ts were the 
S^Jsswners for Bristol, that being the 

sStan t? t£ 6 ni f a ° Ur P i! aces u mentione d in the 
section to the place where the applicant resid¬ 
ed, namely, Norman Court, Romsey i n Hamp- 

Acte's'”?&6 

SHMUt by S. 32 wteeitIt ™ 

GSftaSfSi 116 taW to 
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not be deemed invalid by reason of that per¬ 
son not having been charged by the right com¬ 
missioners. It was held that this amendment 
validated the assessment of the petitioner 
■Singer although it was not done by the right 
commissioners, and as the intention of the 
Statute was clear enough for validating all 
charges prior to the Act whether the charges 
were the subject matter of pending proceed¬ 
ings or not, the mere fact that the assessment 
of the applicant was the subject of pending 
proceedings did not take it out of the opera¬ 
tion of the amending Statute. 

( 11 ) Learned counsel also drew my attention 
to the decision in — ‘Midland Rly- Co. v. Pye\ 
(1861) 142 E. R. 419, at pp. 424-425 (C), where 
a married woman, whose husband had desert¬ 
ed her, obtained a protection order from a 
Magistrate under S. 21, Divorce Act (20 and 
21, Vic. Chap. 85), after the commencement 
of an action by her in her own name to re¬ 
cover damages against a carrier for the loss 
of goods entrusted to him by her for carriage, 
and it was held that although the protection 
order was retrospective in operation by virtue 
of S. 21, Divorce Act, it did not make a suit 
competent which a married woman had no 
right to file as feme sole at th e date when 
the suit was filed. This, as it appears, was 
a converse case, but it is submitted that the 
principle laid down in this case will apply to 
the case before me. It is not always a safe 
guide to rely upon cjjnstruction put upon a 
particular statute, the language of which is 
different and the circumstances and considera¬ 
tions attending the passing of the statute are 
different, and so I do not propose to make 
this decision in — ‘(1861) 142 E. R. 419 (C)\ 
as the basis of the conclusions at which I have 
arrived in this case. I am satisfied from the 
language of the Amending Act 62 of 1950 that 
it was not intended to affect pending proceed¬ 
ings, and therefore this Court has jurisdiction 
to entertain the present suit. 

(12) The plaintiff has called evidence and 
has proved his claim in the suit. There will, 
therefore, be a decree in favour of the plaintiff 
for Rs. 728-7-0 for arrears of rent, and decree 
for possession and mesne profits at the rate 
of Rs. 242-13-0 per month from November 1949 
till possession is delivered, with interest on de¬ 
cree at 6 per cent and costs as of an undefend¬ 
ed suit. 

(13) The Official Receiver who has been ap¬ 
pointed receiver in this suit is discharged and 
he is directed to deposit the surplus amount 
lying in his hand, after deducting his costs, 
charges and expenses, to the credit of this suit! 

B/R.G.D. Order accordingly. 
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cannot order commitment for offence under 
S. 366, Penal Code. AIR 1918 Cal 943(2) 
and Cr. R. No. 273 of 1937, D/- 29-4-37, 
Rel. on. (Para 6) 

Anno: Cr. P. C., S. 437 N. 5, 9. 

S. S. Mukherjee with Kishore Mokerjee, for 
Petitioner; J. M. Banerjee, for the State. 

CASES CITED: 

(A) (’37) Criminal Revn. No. 273 of 1937, D/- 
29-4-1937 (Cal) 

(B) (’18) AIR 1918 Cal 943(2): 22 Cal WN 117: 
18 Cri LJ 834 

HARRIES C. J.: This is a petition for revision 
of an order of a learned Sessions Judge direct¬ 
ing a Magistrate to commit the opposite party 
to the Court of Session for trial upon a charge 
under S. 366. Penal Code. 

(2) The charge against the petitioner was 
that he had gone off with the wife of one 
Fakir Mohammed and apparently had lived 
with her for some time. 

(3) A complaint was made and the matter 
was investigated by a Magistrate. Two possible 
charges could have been framed, one under 
S. 366, Penal Cede and one under S. 498, Penal 
Code. After hearing the evidence the learned 
Magistrate framed a charge under S. 498 that 
is of enticing away a married woman with 
intent that she may have illicit intercourse 
with another person. 

(4) The Sessions Judge was moved in revision 
and he appears to have thought that the proper 
charge here was under S. 366, Penal Code and 
he directed a commitment upon that charge. 
The learned Judge assumes 'that what the hus¬ 
band said that the girl was seventeen is true. 
It must be remembered that the learned Magis¬ 
trate had the advantage of not only hearing 
the girl but seeing her and forming his own 
impression about her age. 

(5) Mr. Sudhangshu Mukherjee has contend¬ 
ed that the learned Sessions Judge had no power 
whatsoever to make this order under S. 437, 
Criminal P. C. The learned Sessions Judge can 
make an order directing the accused to be 
committed to Sessions only in a case where an 
accused person has been improperly discharged 
by the inferior Court. The petitioner was not 
improperly discharged. He has been charged 
with a serious offence and he is now awaiting 
the conclusion of the trial. Therefore this case 
does not fall within the four comers of S. 437, 
Criminal P. C. That was the view of a Bench 
of this Court consisting of Derbyshire C. J. and 
Henderson J. in the case of — 'Haripada Biswas 
v. Emperor’, Criminal Revn. No. 273 of 1937 (A). 
There is also an earlier Bench decision of this 
Court in — ‘Abdul Hakim v. Buzruk Ali\ AIR 
J918 Cal 943 (2) (B), where it has been pointed 
out that the accused must be improperly dis¬ 
charged before a learned Sessions Judge can 
exercise his powers under S. 437. 

(6) It seems clear that the learned Sessions 
Judge had no power to make the order which 
he did and that being so the order must be 
set aside. The Rule is accordingly* made abso¬ 
lute. 

(7) S. R. DAS GUPTA J.: I agree. 

B/K.S. Rule made absolute. 
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Panchkori Ghcsh, Petitioner v. State of Wes 1 
Bengal and ethers, Opposite Party. 

Civil Rule No. 745 of 1952, D/- 19-12-1952. 
West Bengal Land Development and Plann- 
ing Act (21of 1948), S. 6 - Validity of deela- 
ra.ion — West Bengal Land Development and 
Planning Rules (1948). R. 5(2). 

A declaration made under S. 6, without 
complying with requirements of R. 5(2) 
in respect of giving opportunity to the per¬ 
son concerned to make reoresentation 
against the development scheme is invalid. 

p z/o\ i • (Paras 8, 9> 

K. 5(2) has given a very valuable right 
to make representation against not only the 
details of the scheme but against acquisi¬ 
tion of land at all. AIR 1951 Cal 111, Rel. 

, , _ (Para 8) 

(scheme of S. 5 and R. 5 with regard to pre¬ 
paration of development Scheme discuss- 
ed-) (Para 8) 

Binayak Nath Bannerjee, for Petitioner, 
hemendra Kumar Das and D. Basu, for Oppo¬ 
site Party. 

CASE CITED : 

(A) (’51) AIR 1951 Cal 111: 55 Cal WN 778 


ORDER: This is an application under Art. 226 
ol the Constitution for an appropriate writ for can¬ 
cellation of a declaration made under S. 6, West 
Bengal Land Development and Planning Act, 
and for direction upon the respondents to forbear 
from proceeding further with the acquisition or 
from taking possession on the strength of the said 
declaration. 

(2) The petitioner is the owner of about 2.42 
acres of land in Mouza Kodalia in Police Station 
Khardah in the District of 24 Pargaaas. By a 
notification dated 8-9-1951 published in the Cal¬ 
cutta Gazette on 11-10-1951, and purported to be 
issued under S. 4, West Bengal Land Develop¬ 
ment Act, 1948, it was notified that the petitioner's 
said lands along with other lands were likely to 
be needed for the settlement of immigrants. The 
total area which was notified as likely to be so %. 
needed was 284.32 acres. On coming to know of the 
said notification, the petitioner approached the 
respondent No. 3 who is the Collector of 24 Par- 
ganas, for relief. But it is alleged that no relief 
was granted to the petitioner. On or about 6-3-1952 

a declaration dated 27-2-1952 made under S. 6, 
West Bengal Land Development and Planning 
Act. was published in the Calcutta Gazette, and 
it was thereby notified that 174.22 acres of laud 
were needed for a public purpose, namely the 
settlement of immigrants who had migrated to 
West Bengal on account of circumstances beyond 
their control. The petitioner lias challenged the 
validity of the declaration under S. 6 of the 
Act cn the ground that no opportunity was given 
to the petitioner to make representations against 
tlie development scheme as contemplated by R. 
5(2), West Bengal L:.nd Development & Planning 
Rules, 1948. 

(3) In the counter-affidavit which has been 
affirmed by Mr. S. N. Das Gupta, the Special 
Land Acquisition Officer, it is stated that a scheme 
known as “Kodalia^Mosunda-Agarpur Scheme ^ 
in bare outline was proposed and sponsored oy 
the Refugee Rehabilitation Department of tne 
Government. This skeleton scheme comprising an. 
area of about 284.32 acres of land was p.acec 
before the Land Planning Committee. A copy 
cf this proposal for development scheme has been 
placed before me at the hearing, and the i «• 
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warding letter accompanying the scheme which 
appears in print in the body of the prescribed form 
(Rural “D” Type Scheme) runs as follows: 

To 

The Secretary, Land Planning Committee, 
Government of West Bengal. 

Sir, 

I have the honour to submit herewith ‘a pro¬ 
posal for undertaking a development scheme’ in 
accordance with the West Bengal Land Deve¬ 
lopment and Planning Rules 1943 in respect of 
the area shown in the annexed schedule and 
♦ plan. The particulars of the ’proposed scheme* 
are furnished below. Government may be re¬ 
quested to issue notification under S. 4 of the 
Land Development and Planning Act and 
‘direct the prescribed authority to get a deve¬ 
lopment scheme prepared under Rule 5' of the 
West Bengal Land Development and Planning 
Rules 1948 or make a declaration under S. 6 read 
with S. 7, Land Development and Planning Act 
1943. 


(4)) It is clear from the aforesaid letter that 
what was submitted was a proposal for under¬ 
taking a development scheme and it was not- the 
development scheme zs is contemplated by West 
Bengal Act, 21 of 1943 and the rules made there¬ 
under. The copy of the letter written by the 
Deputy Refugee Rehabilitation Commissioner to 
the Secretary, Lend Planning Committee, dated 
27-8-1951 also indicates that what was submitted 
to the Land Planning Committee at the time, 
was a proposal for a scheme for favour of sanction¬ 
ing a notification under S. 4 of the Act. 


(5) It appears further from the said counler- 
emdavit that tentative scheme was consi- 

o,n e ^ by i he Land pla aning Committee on 31- 
8-i9ol, and the Committee decided that a noti¬ 
fication under S. 4 of the Act should issue for 
* c £ ec , t t0 thc said Proposal for acquisition 

t fj e Rehabilitation Department should 

submit a detailed scheme and a layout plan. The 
Go/ernment approved the said decision of the 
Land Planning Committee and a notification under 

the A Ct , J as accordir >Sly drafted and made 
ready on 8-9-l9ol. On 21-9-1951 a letter was 
written by the Assistant Secretary to the Govem- 

We ? fc Bc P gal 10 the Collector, 24 Parganas 
tlie relevant portion whereof was as follows 

I!",* • requested to cause a local enquiry 

?m!L S £ m i a e 5 eport on Ejections filed if any 
under Rule 5(2) of Land Development and 
Planning Rules (‘On receipt of th^ detail^d 

mitt? who i?h • Refugee Rehabilitation Com- 

g iff. re the 

l?M ta th 0nsp l c r us p,accs taS toife 

J5 S&JSHSI*, Of the noUflcationimder s 4 

th * f , ® ctl « 1 * tSitS^S 

from a note at the 11 appears 

« 110J “ — •$£ fiBKffljSS 


was the subject-matter of the notification under 
S. 4. This report was sent to the Refugee Rehabi¬ 
litation Department & thereafter the Refugee Reha¬ 
bilitation Department forwarded the Collector’s re¬ 
port under R. 5(2), along with a detailed develop¬ 
ment scheme prepared by the said department and 
the layout plan to the Government for considera¬ 
tion. These were ultimately placed before the 
Land Planning Committee which approved the Col¬ 
lector's report and the detailed scheme with the 
layout plan at a meeting held on 22-2-1952, and 
the Committee recommended to the Government 
publication of the declaration under S. 6 of the 
Act. 


(7) It is thus clear from the facts staled above, 
that the petitioner did not have any opportunity 
to make representations against the development 
scheme as contemplated by Rule 5 (2). The state¬ 
ment in paragraph 11 of the counter affidavit that 
detailed scheme was shown to the petitioner and 
others, is obviously not correct and is inconsistent 
with the case made in paragraph 3 of the counter¬ 
affidavit. I am inclined to accept the case of the 
petitioner that only a copy of a plan was shown 
to the petitioner. But assuming that any oppor¬ 
tunity was given to make objections, such oppor¬ 
tunity was given only in respect of the tentative 
scheme if at all and not the Development scheme 
as contemplated by the Act and the Rules. 




(8) The scheme of S. 5 and Rule 5 with regard 
to preparation of the Development scheme, 
appears to be that the Provincial Government, in 
the first instance, directs the prescribed authority 
or a company or local authority to prepare a 
Development scheme, in accordance with the 
Rules, and in respect of a notified area. When 
the prescribed authority is so directed, it has to 
prepare and submit the scheme in accordance with 
the provisions of sub-rules 2 and 3 of R. 5 This 
is enjoined by sub-rule 1(a) of R. 5. When a 
company or local authority is so directed then 
such company or local authority has to preoare 
the scheme in accordance with sub-rules 2 ‘and 
3 of Rule 5 and submit it to the Government 
through Land Planning Committee. Sub-Rule 3 
oi Rule 5 specifies the matters which should find 
place in a Dcvebpment scheme. The details 
in h pk f h °w Id conta in are enumerated 

5 ?£, ( f (e i °f SU V- 3 01 R- 5 - section 5(1) 

R ? vp™ C , k ' i d {,. a “ d (e) of sub-rule 3 of 
?ery clearly indicate that Development 
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notified area. Sub-Rule 2 of Rule 5 requires that 

a Development scheme 
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and after these documents are placed before the 
Government the Government sanctions the Deve¬ 
lopment scheme with or without any modifica¬ 
tion. As has been pointed out by Harries C- J. 
in — ‘West Bengal Settlement Kanungoe Co¬ 
operative Credit Society Ltd. v. Mrs. Bella’, Rule 
5v2» has given a very valuable right to make repre¬ 
sentation against not only the details of the 
scneme but also against acquisition of the land 
at all. The learned Chief Justice observed: 

“It appears to me, however, that if owners are 
given the right to make a representation against 
a scheme, they could in the first place say that 
no scheme was necessary at all and therefore, 
no land should be acquired or in the alternative, 
if a scheme was necessary the scheme proposed 
went beyond what was necessary or that more 
land was acquired than the scheme required. 
-air 1951 Cal 111 at p. 119 (A)’ 1st column.” 

It appears from the documents and materials that 
have been placed before this Court that in the 
present case the Development scheme as contem¬ 
plated by the Act and the Rules, was not pre¬ 
pared till about 19-2-1952. The objections that 
were invited by the Notice containing the substance 
of the notification under S. 4 of the Act. was not 
a notice giving opportunity to persons interested, to 
make representations against the Development 
scheme. Such notice by its terms did not refer to 
anv scheme. 

(9) As in my view the requirements of Rule 5(2) 
have not been complied with in this case, the 
declaration No. 3280 L. Dev. dated 27-2-1952 and 
published in the Calcutta Gazette on 6-3-1952 must 
be held to be an invalid declaration. 

(10) In the result this petition succeeds and the 
Rule is made absolute to the extent that the decla¬ 
ration No. 3280 issued under S. 6 of the Act is 
cancelled and the opposite parties are directed to 
forbear from giving effect to such declaration. The 
opposite parties will however be at liberty to 
comply with the requirements of Rule 5(2) of the 
Land Development and Planning Rules and issue 
a fresh declaration under S. 6 of Act 21 of 1948. 

(11) The petitioner is entitled to the costs of 
the present proceedings, hearing fee being as¬ 
sessed at three gold mohurs. 

B/K.S. Rule made absolute. 
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Indra Kumar Karnani, Petitioner v. M/s. 
Sundardas Thackersey & Bros. Opposite-Party. 
Civil Rule No. 1472 of 1952, D/- 7-1-1953. 

(a) Houses and Rents — West Bengal Pre¬ 

mises Rent Control (Temporary Provisions) Act 
(17 of 1950), Sch. A, Para. 3(b) — ‘Has elapsed 
or elapses’. „ 

The words ‘has elapsed’ refer to the date 
of the passing of the Act. The word 
‘elapses’ refers to the date when the Act 
came into force and does not provide for 
cases where the period of three years mignt 
elapse during the pendency of the proceed¬ 
ings. (P ara 9 > 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) Art 
<17 of 1950), Sch. A, Paras. 2(b), Proviso and 
3(b) — Scope. 

Where no rent was fixed on an earlier oc¬ 
casion, nor was any increased rent paid 
the only rent to which regard must be paid 
is the rent payable on the 1st day of Decem¬ 
ber 1941. The subject matter of the pro¬ 


viso to para. (2) (b) has been compressed 
in the case of para. (3) (b), into the words 
“or where such period is not relevant”. 

(Para 11) 

(c) Interpretation of Statutes — Redundancy 
— (Civil P. C., (1908), Pre.) 

An Act ought not to be so construed as 
to convict the Legislature of having used 
a redundant expression. (Para 8) 

Anno: C. P. C., Pre. N. 7. 

Bejoy Bhose, for Petitioner; Sushil Kumar 
Biswas with C. Tondon, for Opposite Party. 

CHAKRAVARTTI C. J.: This Rule raises an 
interesting question of first impression under the 
Rent Control Act of 1950. 

(2) The facts are simple. The opposite party Is 
the tenant in respect of Godown No. 98, situated 
at 13C. Lower Chitpore Road and was the tenant 
in respect of the same premises in December 
1941 a; well. In 1941. the rent was Rs. 330/- per 
month, as has been found by the authorities 
below. It has also been found that with effect 
from December, 1948. the rent was increased to 
Rs. 508-3-0 per month. On 30-8-1950, the opposite 
party made an application for standardization of 
the rent and the Rent Controller fixed the 
standard rent at Rs. 363/- per month. He arrived 
at that figure by adding ten per cent, to the con¬ 
tractual rent of Rs. 330/- which was being paid 
in December, 1941. He declined to add anything 
more, although a rent of Rs. 508-3-0 per month 
was being paid since December, 1948, for the 
reason that three years had not elapsed from the 
date on which the increased rent had been first 
paid. It would appear that the Rent Controller 
was computing the three years by reference to 
the date on which he was making his order. The 
landlord preferred a n appeal against the order of 
the Rent Controller and the only point urged in 
the apoeal was that the rent had not been cor¬ 
rectly fixed in accordance with law. That conten¬ 
tion meant that a further percentage should 
have been added because of the payment of an 
increased rent from December. 1948. The learned 
Judge repelled that contention and the ground 
given by him was that the increased rent had 
been paid from December. 1948 and “from that 
date three years had not elapsed when the Act 
of 1950 came into force on 31-3-1950". The 
appellate Judge, therefore, took the date on which 
the Act had come into operation as the date by 
reference to which the period of three years was 
to be computed. The landlord thereafter moved 
this Court and obtained the present Rule. 

(3) It was contended by Mr. Bhose, who appears 

on behalf of the landlord petitioner, that the 
learned Judge had overlooked the second alter¬ 
native in Para. (3) (b) of Sch. A. Rent Control 
Act. The words there are "when the said perioa 
of three years relevant to the case has eiapsed 
or elapses". Mr. Bhose contended that some 
meaning had to be given to the word "elapses 
and the true meaning of that word, according 
to him, was that it was intended to cover a case 
where the period of three years, although it naa 
not expired at the date of the application, mignt 
yet expire during the course of the procecaing. 
By the course of the proceedings Mr. unose 
meant the whole course up to the date of tne 
final disposal by the last Court. . 

(4» On behalf of the opposite party it wm sub 
mitted by Mr. Biswas that the word elapses naa 
been used for the purpose of giving the landlo 
a right to make an application as soon as apenou 
of three years had elapsed. He pointed out that 
the application in the present case was an agP 

cation by the tenant and that the 

of the application, nor on the date on which 
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Rent Controller had made his order, had the 
period of three years elapsed. It was, therefore, 
according to Mr. Biswas, unnecessary to consider 
the meaning of the word “elapses" in view of the 
facts of the present case. That word would have 
to be considered and the landlord might call it in 
aid of any application which he might make for 
a further increase of the rent after the period of 
three years had expired. 

(5) In my view, in substance, the contention 
put forward by Mr. Biswas is not in any way 
different from that put forward by Mr. Bhose. 

* The schedule does not say that the increased rent 
will be allowable on the expiry of three years 
from the relevant date, only if the landlord makes 
an application. An application may well be made 
by the tenant and if the word “elapses" really 
means that the expiry of the period of three 
years on some date after the making of the 
tenant’s application has to be taken into account, 
there seems to be no reason why it should not be 
taken into account when the period expires during 
the pendency of a proceeding initiated by the 
tenant. Both Mr. Bhose and Mr. Biswas really con¬ 
strued the word “elapses in the same way, inasmuch 
as they seemed to agree that the landlord would be 
entitled to the additional percentage as soon as 
a period of three years elapsed from the date 
when the rent might have been fixed on an earlier 
occasion or from the date when an increased rent 
was first paid within the limits of time mentioned 
in Para. (1) (b) of the schedule. If that construc¬ 
tion be correct, the landlord was entitled to an 
increase at the hands of the appellate Judge in 
the present case, since by the time the appeal 
came to be heard, three years had elapsed from 
the date when the increased rent was first paid. 

( 6 ) In my opinion, the construction suggested 
by the learned Advocates is not the true construc- 
tion of the word "elapses". If the only intention 
of the Legislature was to provide for cases where 
the relevant period of three years might not 
have eiapijed at the date of the application, but 
might elapse sometime after that date but before 
the order fixing the standard rent was made, whe¬ 
ther the Rent Controller or by the appellate 
Court or by the High Court in revision the 
words “has elapsed" would, i n my view, be suffi- 
S to cover even that case. Neither the Rent 
Controller nor the appellate Judge nor the Hieh 
Court could make an order, unless at the date 
of the making of the order the three years had 
® a f P^ f. nd , lf had elapsed, that fact would be 
sufficiently described by the words “has elapsed" 

perlo^of^thrpp 1 pr oviding for cases where the 
period of three years might elapse durine thp 

pendency of the proceedings is, therefore no py- 

planation of the use of the word “elapses” The 

e?ewh n ere nt ° n ° f 016 Legislature m ust be sought 

me 7) that S ? 1 " 0115 too - 11 *PPears to 
me that construction proposed by the learned 

Advocates cannot be the true construction. What 

the schedule in effect provides is that if the rent 

nl^' Prei ?^ es concerne d was fixed on an eaS 
occasion, either under the Bengal Rent Control 

of 1943 or n? p al ? ut f ta House R ent Control 
mifi thi . J . or . the Calcutta Rent Ordinance of 
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tioned in Para. (1) (a) of the Schedule, continued 
to be in force up to 30-9-1948. It follows that 
the rent for a particular premises might be fixed 
under the Ordinance of 1946 up to the date I have 
mentioned. Again, the limits of time which the 
increased rent might have been paid in order to 
earn recognition under the schedule are 1-12-1941 
and 31-3-1950, when the present Rent Act came 
into force. It follows that the last date on which 
an increased rent, such as is contemplated by 
Para. (1) (b) of Schedule, might have been 
paid in order to entitle the landlord to an addi¬ 
tional percentage, would be the 30th of March 
1950, if not the 31st as well. 

If the construction favoured by the learned 
Advocates be the true construction, the Legisla¬ 
ture was saying in 1950 that no matter what ihe 
economic conditions in the country might turn out 
to be and although prices and rents might other¬ 
wise show a downward tendency, still, up to the 
30th of September. 1951, in one case and the 30th 
or the 31st of March. 1953, in the other, the land¬ 
lord would continue to be entitled to an addi¬ 
tional percentage, if the rent was fixed on an 
earlier occasion or if any increased rent was paid, 
provided three years had elapsed. I cannot 
imagine the Legislature, which was passing an 
Act for the purpose of stabilising the rent and 
mainly in order to give re'ief to the tenants, th;s 
securing to the landlords an additional future ad¬ 
vantage, regardless of what the general economic 
conditions in the country might thereafter be. In 
my view, if some other and more reasonable ex¬ 
planation can be found for the use of the word 
“elapses”, the construction put forward by the 
learned Advocates ought not to be accepted. 

(8 } The intention of the Legislature in using 
the additional word “elapses” does not, it is true, 
lie on the surface, but it appears to me that if 
one examines the provisions of the Act a little 
closely, the intention can be ascertained with rea¬ 
sonable certainty. The enquiry is why after using 
the words “has elapsed” i n the present perfect 
tense, the Legislature considered it necessary to 
use a further word “elapses” in the present tense. 
A-3 is well known, an Act ought not to be so 
construed as to convict the Legislature of having 
used a redundant expression and therefore some 
necessity and reasonable explanation for the use 
of the word “elapses" must, if possible, be found. 
It appears to me that such necessity or ex- 
2S2SS®? can be discovered, if one examines the 
provisions of S. 1 (2) of the Act and Paras. (1) 
(a) and 1 (b) of the Schedule. 

nr ( ?!roT h K pas3ed somewhen i n February 

m \ 950 V but S> 1 (2) Provided that it was 

to come into force on such date as the State 
Government might, by notification, appo nt It is 
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tiie passing of the Act, therefore, the position, 
so far as fixation of rent under the Calcutta 
Rent Ordinance was concerned, was that a period 
of three years might have elapsed in certain 
cases, but in other case; it might not have yet 
elapsed. But the Act of 1950 was not coming into 
operation immediately but was, as I have pointed 
out, to come into operation on such future date 
as the State Government might fix. 

it seems to me that the Legislature, placed in 
that position and intending to give the landlords 
the benefit of the additionff percentage if the 
three years from the date of the earlier fixation 
of rent had already passed or would pass by the 
date the Act would come into operation, had to 
provide the two alternatives, "has e'apsed” or 
•elapses”. In other words, it was providing for 
cases where the period of three years had already 
elapsed at the date of the passing of the Act 
when the Legislature was speaking and aiso for 
cases Where it might elapse by the date when 
the Act might come into force. It was to meet 
the latter case that the addition of the word 
"elapses” became necessary. Similarly, as regards 
the payment of increased rent, since the limits 
of time between which such payment might first 
be made were 1-12-1941, and the date of the 
coming into operation of the Act, the period of 
three years may have already elapsed in certain 
cases, but in certain other cases it might not 
yet have elapsed, but might elapse by the cate 
ithe Act came into force. Again, the Legislature 
| intending to give the landlord the benefit of the 
additional percentage on the basis of the payment 
of an increased rent only if three years had 
I elapsed by the date the Act would come into 
force, but not knowing when the Act might be 
brought into operation, had to provide for both 
the case where the three yearn had already 
elapsed and the case where the three years not 
yet elapsed, but might still elapse by the date 
the Act was brought into force. Here again, in 
I order to provide for the second case, it v. as 
necessary to add the word "elapses". The above, 
in my view, is the true construction of the Act 
and although the learned appei'a'e Judge gave 
no reasons in support of the view he took, the 
date he adopted for judging whether the relevant 
period of three years had or had not expired 
was the correct date. 

(10) The Act came into force on 31-3-1950. The 
increased rent of Rs. 503-3-0 was first paid for 
the month of December 1948. Clearly, three years 
from the date of the first payment had not elapsed 
by the date the Act was brought into operation. 
It follows that on the construction which I have 
put upon the words “has elapsed or elapses”, the 
landlord was not entitled to the benefit of Para. 
(3) (b) of the Schedule. 

(11) This disposes of the present case, but I 
might refer to one other point which was raised 
in the course of the argument. Paragraph (2) 
of the Schedule deals with premises used for resi¬ 
dential purposes, while Para. (3) deals with pre¬ 
mises used mainly for purposes other than resi¬ 
dential. A provision for an additional percentage 
on the basis of the expiry of three years is 
made in both cases, though separately. The two 
contingencies in which an additional percentage 
is allowable are. as I have pointed out, if the 
rent was fixed on an earlier occasion under one 
or other of the enactments mentioned in Para. 
(1) (at and if an increased rent was paid within 
the limits of time mentioned i n Para. (1) (b), 
provided, however, three years have elapsed from 
the date of the fixation of the rent or the date 
when the increased rent was first paid. In a 
case where no rent was fixed on an earlier occa¬ 
sion, nor was an increased rent paid, the only 


rent to which regard must be paid under the 
schedule is the rent paid in December, 1941. The 
provision with regard to residential premises is 
contained in Para. (2) (b) ana that with regard 
to non-residential premises is contained in Para 
(3) (b). 

Mr. Bhose submitted that there was a very 
noticeable difference between the two provisions, 
inasmuch as the words “or where such period is 
not relevant” which are to be found in Para. (3) 
(b), did not occur in Para. (2) (b). In my opinion, 
the difference is only apparent, but not real. From 
what I have so far stated, it must be clear that 
where no rent was fixed on an earlier occasion, 
nor was any increased rent paid, the period of 
three years is not relevant. That is the kind of 
case which is contemplated by the words “or where 
such period is not relevant” which are to be 
found in Para. (3) (b), and it must also be clear 
that, in such a case, the only rent to which 
regard must be paid is the rent payable on the 
1st day of December. 1941. Such a case in 
regard to residential premises is provided for in 
the proviso to Para. (2) (b), which deals with a 
case where "the basic rent is the rent payable on 
the 1st day of December, 1941”. That rent must 
at once be taken as the basic rent only in cases 
where no rent was fixed on an earlier occasion 
and where no increased rent was paid within the 
limits of time mentioned in Para. (1) (b). It 
follows that the subject-matter of the proviso to 
Para. (2) (b) has been compressed in the case 
of Para. (3) (b) into the words "or where such 
period is not relevant.” 

(12) For the reasons already given, this Rule is 
discharged; but in view of the difficulty of the 
point, we order that each party will bear its own 
costs throughout. 

(13) SINHA J.: In this application we have to 
deal with the standardisation of rent of a non- 
residential Drcmises at the instance of the tenant. 
The original rent was Rs. 330/- per month and 
this has been increased to Rs. 508-3-0 per month 
in December 1948. The application was disposed 
of by the Rent Controller in December 1950. An 
appeal against the order was disposed of in March 
1352. The determination of the standard rent has 
to be done with reference to Sch. ‘A'. First the 
basic rent has to be fixed and then the stancard 
rent would have to be calculated under the provi¬ 
sions of CL 3 of Sch. 'A' which deals with non- 
residential premises. There, the words used are 
■has elapsed' or 'elapses'. The question is as to 
what is the point of time that they refer to. Is 
it the date of the passing of the Act or the date 
when the Act came into operation or when the 
tenant made the application or when the original 
ordc-r was made, or some other date? From 
the dates set out above, it is quite obvious that 
the increased amount of 15 per cent, would not 
be allowed unless the date refers to some point 
of time after the Rent Controller had determined 
the standard rent. It has been argued by the 
learned advocate for the .applicant that inasmupn 
as there was this application for revision pending, 
it wiil be quite sufficient if the date had t^apsea 
at any point of time up to the time tha, we 
are called upon to decide the matter. It i> oi 
course not disputed that now the three years 
have elapsed. This argument is certainly attrac¬ 
tive but it docs not explain the distinction made 
between the words ‘elapsed’ and ’eapses. 

The Legislature must have had some intention 
in using "the two expressions instead of one. 
think that in an emergency legislation of tms a 
cription which Is promulgated in order to pro 
vide a rent which is consistent with the 
mic condition prevailing in the owing, the 
course is to accept the date of the passing of 
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Act and/or the date when it came into operation 
as the dates intended, if nothing else is said. 
Without any suggestion in the Act itself, one 
should not take it as providing for a rate of 
rent prospectively. It is quite obvious that if the 
point of time is not the passing of the Act or 
when it came into operation, then it is possible 
to have these words referring to a period nearly 
three years hence, when the economic condition 
of the country may be such that the increase 
paid to the landlord would not be consistent with 
€ justice. I, therefore, agree that the word ‘has 
elapsed’ refers to the date cf the passing of the 
Act and ’elapsc-s’ refers to the date when it came 
into operation. The Act was passed in February 
1950 and came into operation on 31-3-1950. Upon 
that construction, there wouia arise no absurdi¬ 
ties. For example, if the date to be considered 
is the date of the order cf the Rent Controller 
then if the Rent Controller had fixed a particular 
standard rent and it was quite correctly done, 
even then the party may file an appeal simply 
hoping that the three years will elapse during the 
interval that he may be proceeding with an 
otherwise frivolous appeal. Also, as has been 
pointed out, the Act may be dea’ing with the 
rent in years to come without any reference to 
the prevailing economic condition of the country 
at the time. The appellate Court here has cor¬ 
rectly computed the standard rent, having taken 
it as being the date when the Act came into 
operation. 

(14) I agree with the order passed by my Lord. 
B/DH - Rule discharged. 
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MITTER J.: This is a petition for setting 
aside an order of transfer of a case, purporting 
to be under S. 192, Criminal P. C. 

(2) The case concerned was transferred un¬ 
der the following circumstances: On 7-11-1952, 
Mr. P. C. Eala, Magistrate, 1st class, Bankura, 
look cognizance of the case and adjourned it to 
the 13th. Mr. Bala not being available on the 
last mentioned date, another 1st class Magis¬ 
trate, Mr. Moitra, dealt with the General File 
and transferred the case to his own file, al¬ 
though he had not taken cognizance of the case. 
Therefore, the actual trial commenced and oro- 
ceeded before Mr. Moitra. It is this order of 
Mr. Moitra transferring the case to his own 
file that is sought to be set aside by this appli¬ 
cation. 


W/ >avvwuu A wh Id ill lUCOe IC1I115. 

"192. (l) Any Chief Presidency Magistrate, 
District Magistrate or Sub-Divisional Magis¬ 
trate may transfer any case, of which he has 
taken cognizance, for inquiry or trial, to any 
Magistrate subordinate to him. 

(2) Any District Magistrate may empower 
any Magistrate of the first class who has 
taken cognizance of any case to transfer it 
for inquiry or trial to any other specified 
Magistrate in his district who is competent 
under this Code to try the accused or com¬ 
mit him for trial; and such Magistrate may 
dispose of the case accordingly.” 

ftASSr r° m , the te ™ s , of the section that 
ti!frJ)j rlSdl ^w n an ? of the Magistrates men¬ 
tioned in it to transfer a case to some other 
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that the transfer of a ease by a Magistrate, of 
which he has not taken cognizance, while deal¬ 
ing with the General File of the Sub-Divisional 
Officer, who is on some other duty, is curable 
by S. 529, even though the transferring 
Magistrate is conscious of the requirements of 
S. 192. It is urged that a strict adherence to 
the provisions laid down in S. 192 would ren¬ 
der the day-to-day work of the Sub-Divisicnal 
Officer almost impossible when he should hap¬ 
pen to be away on other work. The argument 
in short is that the disregard of the provisions 
of S. T92 is the result of a pressing necessity 
and that what is done is done honestly and in 
good faith. We have not the least doubt that 
such a transfer is usually done in good faith. 
The question, however, is, is it done errone¬ 
ously? The answer to this, one way or the 
other, involves, on the one hand, gross igno¬ 
rance. and, on the other, a conscious disregard 
of the provisions of S. 192. 

In the case before us, the learned Magistrate 
has submitted an explanation in which occurs 
the following statement: 

"The cognizance of the case was taken by 
Sree P. C. Bala, Magistrate, 1st Class, Ban- 
kura on 7-11-52 arjd on next date viz 13-11- 
52 Sree Bala was deputed to do other work 
by District Magistrate and I was deputed by 
District Magistrate to take up General File 
and Police papers. I transferred the case to 
my file on that day in good faith as S. D. O. 
was absent, and hence the error, if any, is 
curable under S. 529, Cr. P. C.” 

We accept the learned Magistrate’s explana¬ 
tion that what was done was done in good 
faith. It is significant, however, that he thinks 
that the error, if any. is curable under S. 529. 
This explanation would suggest that the learn¬ 
ed Magistrate was aware of the provisions of 
S. 192. That is why, in our view, he has not 
stated that the transfer was done erroneously. 
We agree that the procedure required under 
S. 192 would make it difficult for the proper 
disposal of the General File when the Sub- 
Divisional Officer should be absent on other im¬ 
portant work. Having regard to the practical 
difficulty which a strict compliance with the 
provisions of S. 192 involves, some provision to 
avoid the difficulty appears to us to be neces¬ 
sary by way of an amendment of either S. 
192 or S. 529, Cr. P. C. 

Our attention was drawn to the case of — 
‘Ramkrishna Sinha v. Emperor’, AIR 1938 Cal 
195 (B) as justifying the procedure adopted in 
the case before us. We do not, however, dis¬ 
cern in that case any proposition contrary to 
what we say. In our view, the defect of juris¬ 
diction complained of here can be cured under 
S. 529, if the conditions mentioned in the sec¬ 
tion are fulfilled. In our view, the transfer 
concerned not having been done erroneously, 
although it may be said to have been done in 
good faith, both the transfer and the subse¬ 
quent proceedings were without jurisdiction. 

(5) Mr. Mukherjee on behalf of the peti¬ 
tioners intimates that his clients do not desire 
a 'de novo’ trial. We do not see how an under¬ 
taking by Counsel can preclude the petitioners 
from asserting their rights under the law. The 
petitioners’ anxiety appears to have been to 
avoid their trial before the particular Magis¬ 
trate. Their application for transfer under S. 
528, Cr. P. C. was dismissed by the learned 
District Magistrate. In this application Mr. 
Mukherjee has not referred to any fact or cir¬ 


cumstance which can be said to raise a ground 
for transfer. Mr. Mukherjee’s grievance is that 
the 'de facto’ complainant in the case and a 
doctor witness were not produced on the date 
the defence wanted them to attend for cross- 
examination. The learned Magistrate’s order of 
?,m 12 ' 1952 ’ however - negatives the allegation 
What happened was this: on that date the peti¬ 
tioners asked for an adjournment on the 
ground that their lawyer was not available to 
cross-examine the prosecution witnesses. That 
being so, it was of no consequence to them that 
the witnesses asked for were not present on 
that date. In our view, the order of 26-12-1952, 
was wholly justified. 

(G) In view, however, of our decision that 
the transfer concerned was without jurisdic¬ 
tion and not curable under S. 529, the transfer 
not having been done erroneously, we set 
aside the order of the learned Magistrate, 
dated 13-11-1952, transferring the case to his 
own file, and we direct that Mr. Bala, who had 
taken cognizance of the case, should either try 
the case or transfer it to any learned Magis¬ 
trate of, his own choice. 

(7) Subject as aforesaid, the Rule is made 
absolute. 

(8) SEN J.: I agree. 

B/R.G.D. Order accordingly. 
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Rebati Ranjan Chakravarty and others, Peti¬ 
tioners v. Umaprasanna Mukherjee and others. 
Respondents. 

Civil Revn. No. 3151 of 1952, D/- 27-3-1953. 
(a) Civil P. C., (1908), 0. 40, R. 1 — Re¬ 
ceiver’s possession. 


A receiver has to take possession and 
assume charge of the estate in respect of 
which he is appointed Receiver and he 
cannot be deemed to be in possession mere¬ 
ly because he furnishes security. (Para 3) 
Anno: C. P. C., O. 41, R. 1, N. 22. 
f(b) Civil P. C., (1908), O. 40, Rr. 1 and O. 
43, R. l(s) — Order fixing Receiver’s salary 
— Appeal. AIR 1942 Nag 64, Dissented from. 

Where the Court by an order fixes the 
salary of the receiver under O. 40, R. 2, 
the order is not appealable under O. 43, R. 
l(s). AIR 1915 Cal 74 Foil., AIR 1942 Nag 
64, Dissented from. (Para 9) 

Anno: C. P. C„ 0. 40, R. 1, N. 51, Pt. 26. 

(c) Civil P. C„ (1908), 0. 40, Rr. 1 and 2 — 
Remuneration of receiver. 


Order 40, R. 2 leaves a discretion for the _ 
Court either to pay the receiver a percen¬ 
tage on the collections or a fixed remunera¬ 
tion for his services. i Pa , r „ □ y 

Anno: C. P. C., 40, R. 1, N. 35, O. 40, R. 2, 

l 1 . 

1(d) Civil P. C. (1908), O. 40, R. 2, — Power 
o vary receiver’s salary. 

There is power in Court to vary the 
salary of the receiver once fixed b 3’ 

Court and the power can be exercised to 

reduce his salary in a case whe .“; r “ e , r ‘f 
sitting idle. o , (Para 16) 

Anno: C. P. C., O. 40, R. 2, N. 1. 

(e) Civil P. C., (1908), O. 40, Rr. 1 and Z — 
tight to salary till discharge. 


ig§3 Rebati Ranjan v. Um. 

There is no legal right in the receiver to 
earn his salary even though, to his know¬ 
ledge, his possession and management of 
the estate are taken away from him. 

(Para 17) 

Anno: C. P. C„ O. 40, R. 1, N. 35; O. 40, R. 2, 
N. 1. 
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Choudhury, learned Subordinate Judge of Bir- 
bhum made an order appointing the opposite party 
No. 1, Uma Prasanna Mukherjee, B. L., Honorary 
Magistrate, Suri. as Receiver 
"for managing the Brajabbaia Trust Estate and 
Ram Ranjan Trust Estate during the pendency 
of the su-ts Nos. 110 and 111 of 1950.” 

The Receiver was directed to furnish security of 

_ ■ • • • . •. • • rt - . i a . . rrV. < J r*. .U 


’m rivil P r H908) O 40 Rr 1 and 2 — Tne Receiver was directed to furnish security or 
Question whether receiver’s salaiy should be Rs- 40.000 - within 2o-l-1951. The learned Sub- 
r<v^TifY»d — I.aw nf master and servant cannot ordma.e Judge lurlner directea that 


reduced — Law of master and servant cannot 
be invoked in determination of question — 
(Master and servant). (Para 18) 

Anno: C. P. C., O. 40, R. 1, N. 35; O. 40, R. 2, 
N. 1. 


the Receiver will get Rs. 500/- per month as 
fixed remuneration with effect from the date 
on which the security is accepted by the Court 
and on acceptance of the security, the possession 
of the trust property will be vested in him." 


/ v n n /,nno\ A ja n , , oi me trust property win oe vested in nun. 

imimeiltion S'receiver. 0 * 4 °’ 1 and 2 “ The last sentence of the order which is just quoted 


Remuneration of receiver. 

The receiver’s remuneration should ordi¬ 
narily come out of the estate in regard to 
which he was appointed receiver. AIR 1923 
Cal 516, Foil. (Para 20) 

Anno: C. P. C., O. 40, R. 1, N. 35, Pt. 5. 


A A«V V A 1* * w J VW W 

is somewhat unhappy. It is contrary to the general 
rule that the Receiver has to take possession and 
assume charge of the estate in respect of which 
he is appointed Receiver and that he cannot be 
deemed to be in possession merely because he 
lumishes security. On 20-1-1951, the Receiver 

# * t « « • i ft a ft ■ • 


■ ' : V, J lumisnes security, un zu-i-iyoi, me rteceiver 

(h) Civil P. C., (1908), S. 115 and O. 40, R. furnished requisite security which was accepted 
1 — Personal liability of receiver to pay costs and a Writ was issued to him on the terms men- 
of revision in tu<» mr-it /"**■» oo i 


of revision. 

Where it is the clear duty of a receiver 
to obtain a clear direction from the court 
when he finds that his services are no 
longer required but he fails in his duty, 
he should be personally made liable for 
costs of revision which goes against him. 

(Paras 22 and 23) 
Anno: C. P. C., O. 41, R. 1, N. 35. 


tioned in the Writ. On 22-1-1951, a petition was 
filed before the learned Subordinate Judge for stay 
of proceedings. The learned Subordinate Judge 
directed the matter to be put up on 25-1-1951. The 
Receiver was directed to report by the said date 
if he had exercised any act of possession. On 
22-1-1951, the petitioners filed an appeal in this 
Court against the order of the learned Subordinate 
Judge appointing the opposite party No. 1 as 

mu;.__ j __ « .• «« 


- - . —j —. -—> — uuu^c ttppumimg tue opposite party wo. l as 

Dr. Sen Gupta with Jatis Chandra Guha, (or Receiver. This was registered as First Miscellane- 
Petitioners; Sitaram Banerjee with Hari Pra- °us Appeal No. 36 of 1951. 

Purs , l ? ot, a m on 22-1-1951. the Receiver went to Hetampur to 
Reviver th Rabmdra N - Chakravartty, (or take possession but he failed to get possession 


Receiver. 

CASES CITED: 

(A) (’15) AIR 1915 Cal 74: 22 Ind Cas 352 

(B) (’ll) 12 Ind Cas 780: 14 Cal LJ 445 

(C) (’42) AIR 1942 Nag 64: ILR (1942) Nag 
671 

(D) (’52) AIR 1952 Cal 52: 55 Cal WN 135 

(E) (1840) 9 LJ (NS) Ch. 287: 2 Beav 488 

(F) 68 Miss 54 (SC) 

(G) (’23) AIR 1923 Cal 516: 76 Ind Cas 583 

(H) 8 Fed 60 

(I) (1808) 33 ER 758: 15 Ves 273 

(J) 32 Mont 143 

G N DAS j. : This is a petition in revision 


either of the 'Sheris ta' of the Trust Estates or of 
the papers relating thereto. On 24-1-1951 the 
Receiver made a report to the Court for direction 
as regards the papers of the trust estates. On 
the same date, a telegram was received from the 
petitioners' learned Advocate in this Court, in¬ 
forming the petitioners' Pleader in the Court below 
that this Court had admitted the appeal filed by 
the petitioners and that this Court had granted 
'ad interim’ stay of further proceedings. On 
receipt of the telegram, the learned Subordinate 
Judge made a further order on the same date 
directing that the matter be put up on 25 - 1 - 1951 . 

The order which was made by this Court was 


.y,' : • —ui icviiion . . . * Uiaue oy mis L-ourc was 

on behalf of defendants nos. 1 and 2 and is direc- an ' ac * interim' order staying possession of the 

gwSK “ J ,rder °l^- P - M learned Receiver if he had not already uSpossession 

dated the 8-12-1952, Court also called for a report from the 

directing Uie payment to the Receiver, who is op- learned Subordinate Judge. On 27-1-1951 thp 

EK of P S y ™; 1 * thiS his at ^e a PP™red before ge leaned SuboidinSe 


On OQi iO "1 +K ta «— muiuicijcc. 

(» Th. petitioner opposite parties Nos. 2. 3. and S ’s'St'Kt 2 

irnmtm m 


/fonts Vrwl A T o ana ^ aelen- juiy/i/-. 

mffii/ 0r re ^°^ aI 01 4116 ^tees rnd appoint that the n ° fc ^ 14 heen su 88ested 

?i eat °f new trustees for the framing of a scheme resDec^nf^h^hT^“ , re ® llsed any other sum in 
^.“^B^ent, for the appointment of a Receiver T ?,L the . u trust The learned Subor- 

.f teue of injunction, for acounts and fnr nn proceeded to make an enquiry 

■^.^“ta 1 reliefs, to the sSSTctey. ^ as to how far the ReSive?hS 
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Judge of Birbhum. reported that the Receiver was 
not allowed possession by the principal defendants 
who are in possession, that on 22-1-1951, the Re¬ 
ceiver had realised a sum of Rs. 20/8/- and that 
on 24-1-1951, he had realised a further sum of 
Rs. 65/11/ -. The learned Subordinate Judge fur¬ 
ther stated that this was all the realisation the 
Receiver had made before the order for stay was 
received. 

In the result, the learned Subordinate Judge 
was of the opinion that the Receiver had taken 
possession only of a part of the estate and that 
he had not taken possession of any of the pro¬ 
perties in the *Khas* possession of the trustees. 
This report was sent by the learned Subordinate 
Judge on 16-2-1951. It appears that on 7-7-1951. 
the Receiver who had hied his accounts of the 
trust estates made an application before the learned 
Subordinate Judge for direction in the matter of the 
passing of accounts, and as regards the salary 
which he was entitled to. By an order dated 26-7- 
1951, the learned Subordinate Judge was of the 
opinion that the Receiver was entitled to a sum 
of Rs. 693/8/- on account of his salary and costs 
upto 28-2-1951. 

The learned Subordinate Judge also directed 
that in regard to the salary for the months of 
March to June, 1951, the plaintiff must deposit a 
sum of Rs. 2,000/-. There was no clear direction 
as to whether the Receiver was entitled to the 
salary for these months. Against this order of 
the learned Subordinate Judge dated 26-7-1951, 
the petitioners moved this Court in revision. It 
appears from the affidavit in support of this 
petition that the petitioners did not press the 
petition then filed against the order of the 
learned Subordinate Judge dated 26-7-1951 and 
that it was accordingly aism^sed. There is no 
counter-affidav.t on this point. 

(4) Thereafter certain proceedings for contempt 
were initiated against the petitioners-defendants 
nos. 1 and 2. This matter came up to this Court 
giving rise to Criminal Misc. Case No. 259 of 1951. 
This Criminal Misc. case was disposed of by a 
Bench of this Court on 27-11-1951. The Bench 
observed: 

“The proceedings for contempt were misconceived 

and that the Receiver was in possession merely 

of a small part of the estate and that the rest 

of the estate was in the possession of the 

petitioners/' 

(5) As I have already said, a Rule was issued by 
this Court, being Civil Rule No. 225 fM) of 1951, 
calling upon the respondents, that is, the plain¬ 
tiffs opposite parties and the other co-trustees to 
show cause why the Receiver should not be res¬ 
trained from talcing possession and that an ‘ad 
interim* stay was granted. This Rule came up 
for hearing on 14-12-1951. This Court directed 
that pending the hearing of the Misc. Appeal, the 
Receiver would not possess any part of the trust 
estate. On 5-1-1952, by an order No. 118, the 
learned Subordinate Judge Suri, Birbhum, passed 
the Receiver’s accounts upto December, 1951. The 
learned Subordinate Judge also permitted the 
Receiver to appoint a learned Advocate to appear 
in the Misc. Appeal on his behalf. The order of 
the learned Subordinate Judge is signed by Mr. 
R. P. Mukherjee, the Pleader, acting on behalf of 
the Receiver. 

On 30-5-1952, a joint petition of compromise was 
filed in Misc. Appeal No. 36 of 1951. In paragraph 
2 thereof as appears from the petition in revi¬ 
sion, the parties agreed that a token salary should 
be paid to the Receiver and the Receiver should 
be discharged. On 2-5-1952, the Misc. Appeal was 
disposed of in terms of the joint petition of com¬ 


promise. This Court granted leave to the guardian 
of the minor parties to enter into compromLc* 
and directed that the Misc. Appeal and the tme 
should be disposed of in terms of the petition of 
compromise. As the jo.nt petition was filed in the 
Misc. Appeal arising out of an order for appointment 
of Receiver, this Court further directed that the 
petition of compromise should be sent down to the 
Court below "w.th a direction to pass a decree 
in terms of the petition of compromise." As re¬ 
gards the prayer for discharge and remuneration 
of the Receiver, this Court observed: 


"We do not think it proper to pass any order." 
The records were received back in the Court of the 
learned Subordinate Judge, Eirbhum on 14-7-1952. 
In the meantime, on 1-7-1952, the Receiver filed 
a report praying for directions on certain matters. 
In this report, the Receiver asked the Court for 
direction as regards his discharge subject to cer¬ 
tain payments and a report to this Court. The 
order which was passed 'oy the learned Subordinate 
Judge on the same date does not show that the 
Receiver really pressed for a discharge although 
the order shows that he was heard at length. 
Certain other directions were obtained from the 
Court. It appears from the order sheet that though 
learned Advocates of this Court had gone to Suri 
to have the suit disposed of in terms of the peti¬ 
tion of compromise, the learned Subordinate Judge 
did not find time to comply with their request to 
dispose of the suit in accordance with the terms of 
compromise. 

The learned Subordinate Judge, however, took 
up the question of the Receiver's salary aud by an 
order dated 8-12-1952, directed that the Receiver 
would be entitled to his salary from 20-1-1951 till 
his discharge. By this order, the learned Subor¬ 
dinate Judge did not allow the Receiver the pay 
of a clerk which was alleged to have been kept 
by him. The propriety cf this order has been ' 
challenged in this revision petition by the peti¬ 
tioners. The petition purports to be one under 
S. 115, Civil P. C., and under Art. 227, Constitution 
of India. 


(6) Mr. Purushottam Chatterjee, learned Advo¬ 
cate who has appeared on behalf of the opposite 
party No. 1, the Receiver appointed in the suit, has 
raised a preliminary objection that the petition is 
incompetent because an appeal lay to this Court 
against an order of the learned Subordinate Judge 
dated C-12-1952. His contention is that the order 
of the learned Subordinate Judge comes within 
Or. 40 P- 1(d), Civil P. C., and against an order 
made under that rule, an appeal lies under Or. 43. 
R. l(s>. Civil P. C- The order which was passed 
on this case was an order made in pursuance of 
a report by the Receiver praying for certain 
directions, one of the directions being the fixation 
of his salary. The Court fixed the salary of the 
Receiver under the provisions of Or. 40, R. 2. u 
the order is one under that rule, then under or. 
43, R. l(s), no appeal lies. 

A similar question came up for decision by this 
Court in the case of — 'Thomas Cunliff Twecdie v. 
Pokea Khatun 1 . AIR 1915 Cal 74 (A). In that ca# 
the facts were that Mr. Tweedie had been appoint¬ 
ed a Manager of Hatooria Estate at a remunera¬ 
tion of 121 per cent, on the collections of » 
estate. After Mr. Twecdie had assumed charge ana 
began to collect rents and profits of the es * 
his possession was interfered with by a common 
Manager who made large collections. The - 
was that Mr. Tweedie failed to make proper c* 
lections. Thereafter Mr. Tweedie moved m 
Court for direction for payment to jnm oi * 
per cent, of the realisations made by the Comm 
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Manager. This matter was considered by the 
learned Subordinate Judge. 

The learned Subordinate Judge was of the 
opinion that Mr. Tweedie would be entitled to 12J 
per cent on his own collection and in addition 
6 per cent on the collection made by the Common 
Manager. Being aggrieved by th.s order. Mr. 
Tweedie, the Receiver, moved this Court in revi¬ 
sion. On behalf of the opposite party, an ob¬ 
jection was taken that the order made by the 
learned Subordinate Judge was an appealable order 
because the order came within Or. 40. R. l(d». 
The Bench consisting of Sir Herbert Cam dull and 
Richardson JJ. was of the opinion that the onter 
did not come within Or. 40. R. i(d» but came with¬ 
in Or. 40, R. 2 and in that view held that nc appeal 
lies against this order of the learned Subordinate 
Judge. This case therefore, supports the view that 
no appeal lies in this case against the order of 
the learned Subordinate Judge dated 8-12-1952. 


(7) I may add that in the case of— Mohini Mohan 
v. Baroda Kanta', 14 Cal LJ 445 <E>, a Bench of 
this Court held that no appeal lies against the 
order giving direction to the Receiver in the matter 
of passing his accounts. 

(8) On behalf of the opposite party, reliance was 
placed on the decision in —‘Budhulal Jsgannath 
v. Hirdagarh Collieries, Ltd.’, AIR 1942 Nag 64 
<C). In that case, a Bench of the Nagpur High 
Court was of the opinion that an order re-fixing 
the remuneration of the Receiver was an appeal- 
able order. The view taken by the Bench was that 
if the original order for appointment contained 
a direction as regards the salary, that original 
order was appealable as being one made under 
Or. 40, R. 1. In that appeal, the amount of salary 
of the Receiver could have been called in question. 
The Bench was of the opinion that there was no 
reason why a similar view would not be taken of 
the supplementary order made varying the salary. 

In my opinion, the reason for the decision is 
not sound. The original order of appointment is 
clearly appealable under Or.‘40, R. 1. in that ap¬ 
peal the whole of the order is liable to review by 
the Court of Appeal. A similar view cannot be 
taken where the only question before the Court 
is one under Or. 40, R. 2 fixing the remuneration 
<>f the Receiver. Or. 43, R. l(s) distinctly limits 
the appeal to an order made under Or. 40. 

S' ^ n(3e r 0r * 40, R * 4 * An orcJcr made under 
ur. 40. R. 2 has not, however, been made appeal¬ 
able. 

, (9) ^ tten , tlori was also drawn to the case 

Doodha v. Momin Bibi\ Am 
1952 Cal 52 (D). That case, in mv. opinion, does 
not support the opposite party No. 1. That was 
a case where the question was whether the order 

?'• 15 - LettCT s Patent. In 
dealing with that question, Harries C. J. was 

to accept the submission made by Mr. S. 
,} e ?™ ed Counsel appearing in that 
case, that if the order comes under Or 40 R 2 
no appeal lies from that order and an order'fixing 
(the remuneration of the Receiver was not ‘per se’ 
fK^le under Or. 43, R. l( S ). in my opinion, 
the order which was passed in this case was not 
an appeable order and as such the preliminary 
lobjection raised on behalf of the opposite party 
no. 1 cannot be entertained. 

♦J! 0) A i,r egard5 th e powers of this Court to in¬ 
terfere with the order complained of, I do not 
I** 1 hedtatlon in coming to an affirmative 

ease discloses a misconception on 
the part or the Judge as regards the power of the 
vourt to vary an order made by the Court fixing 
f sal f7 of the Receiver. The learned Subor- 
tlinate Judge seems to be of the opinion that the 
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Court has no jurisdiction once the salary is fixed 
under Or. 41, R. 2 to vary the salary so fixed. In 
any event, the facts of this case pre-eminently 
call for this Court's interference under Art. 227 
of the Constitution. 

(ID The question then is whether on the facts 
of this case the erder of the learned Subordinate 
Judge is justified or not. 

(12) The learned Subordinate Judge has given 
the following reasons in support of his conclusion. 
He has stated; (i) that this Court refused to dis¬ 
charge the Receiver <ii> that the Receiver took 
possession of a part of the estate and figured as 
a party in a certain case and had his accounts 
checked and passed. (iii> that his salary was fixed 
and cannot be reduced for no fault of the Receiver 
(ivi that such salary must be paid till his dis¬ 
charge and (vi that a contrary order would be un¬ 
fair to the Receiver. I shall deal with these 
reasonings after I have stated my views as regards 
the powers of the Court to vary the remuneration 
of the Receiver, once it is fixed by the Court. 

(13i In order to decide this question, namely, 
the power of the Court to vary the order made by 
it fixing the remuneration of the Receiver, one 
has to bear in mind the reasons why the Receiver 
earns his salary. The practice, has been ordinarily 
to give the Receiver a percentage on the collections 
made by him. In the case of — 'Day v. Croft', 
(1340) 2 Eeav 483 (E). Lord Langdale, Master of 
the Roils made a detailed enquiry and came to 
the opinion that the ordinary rule .n England was 
to pay the Receiver a percentage on the collections 
made by him. The idea obviously is that the 
Receiver earns his salary out of the collections 
which he makes and it is proportionate to those 
collections. 

In America, the position is somewhat different. 
In America the rule is based on the principle of 
compensation. In the case of — 'Lichenstein v. 
Dial'. (G8 Miss 54 (SC) (F) ), it was held that in¬ 
stead of compensation at a certain percentage upon 
receipts, the Receiver is paid compensation ac¬ 
cording to the circumstance of each case after 
consideration of the responsibility assumed and the 
skill and labour employed by the Receiver the 
controlling circumstance being the fair value of 
the time and labour required in the performance 
of his duties as measured by the ordinary business 
standards, and the degree of activity, integrity 
and dispatch with which the work has been per¬ 
formed. 

(14) In this country, we are governed by the 
provisions of Or. 40, R. 2 Civil P. C„ which states 
that the Court may by general or special order 
fix the amount to be paid as remuneration for the 
services of the Receiver. In other words, the 
Receiver earns his remuneration because of the 
performance of the services to the estate in res¬ 
pect of which he is appointed a Receiver. Or. 40, 
R. 2, leaves a discretion for the Court either to 
pay the Receiver a percentage on the collections 
or a fixed remuneration for his sendees. That 
such fixed remuneration may be paid to the Recei¬ 
ver was decided by this Court in the case 
of — ‘Sripat Singh v. Ram Sarya Pra¬ 
sad', AIR 1923 Cal 516 (G). It was 
observed that though generally the Recei¬ 
ver is paid on the commission basis, he may be 
allowed a fixed salary for his services. 

(15) The question is whether the salary once 
fixed can be reduced by the Court under certain 
contingencies. That the Court had such a power 
to vary the remuneration fixed by the Court has 
been derided in the affirmative in American Courts,- 

7- L°an and Trust Co. v. 

Radroad, 8 Fed 60 (H) it was held that 


Central 

although 


578 Calcutta 


Rebati Ranjan v. Uuapbasanna (G. N. Das J.) 


the Receiver's compensation may have been fixed 
by a salary, yet if Ins duty proves more arduous 
and onerous than originally expected either by 
the Receiver or by the Court, it is proper to grant 
him an allowance in addition to salary. In — 
‘Potts v. Leighton'. (1808) 15 Ves 273 at'p. 276 (I), 
the Court var.ed the salary in favour of the Re¬ 
ceiver when it was discovered that his work was 
more onerous. In the case of — 'AIR 1915 Cal 
74 (A)’, to which I have already referred, the Subor¬ 
dinate Judge had varied the order made by him 
fixing the remuneration of the Receiver. ’ This 
Court seemed to be inclined to agree with the view 
of the learned Subordinate Judge. 

(16) There is. therefore, power in the Court to 
vary the salary once fixed by the Court. The 
question is whether the Court could exercise its 
powers to the detriment of the Receiver. In my 
opinion, there is no reason why, if the Receiver can 
earn a higher salary in case his duty proves more 
onerous, the Court will have no power to reduce 
his salary in a case where the Receiver is sitting 
idle, as in this case. A somewhat similar case 
came up for adjudication in the case of — ‘Kickey 
v. Parol S. & C. Co.*, 32 Mont. 143 (J) where it was 
observed that a Receiver should not be allowed 
compensation for work performed by him either 
after the reversal of the order of appo.ntment and 
the filing of the mandate in the lower court, and it 
was the duty of the Receiver in such a case to 
immediately present his final accounts and ask for 
his discharge. 

The case cited referred to a case of reversal of 
the order appointing the Receiver. In such a case, 
the Court was of the view that it was the duty of 
the Receiver to pass his final accounts and to get 
his discharge. In a case like the present, where 
the Receiver's hands are restrained by an order of 
this Court directing that the Receiver shall not 
take possession, the same principles should, in my 
opinion, apply. In this case, as I have said, the 
Receiver merely realised rents to the tune of Rs. 
86/3/- upto 24-1-1951, when, according to him, he 
had knowledge of the order for stay. 

It is to be noted that the subsequent realisations 
made by him should not have been realised. At 
any rate, he has not made any realisation since 
25-1-1951. By an order made by the learned Subor¬ 
dinate Judge, the Receiver was paid Rs. 693/8/- 
being his total dues on account of salary and costs 
upto the end of February 1951. Since then the 
only work he has done is to figure as a defendant 
in certain suits and to file his accounts and get 
the same checked and passed. Before us. no com¬ 
plaint has been made that the Receiver has sustain¬ 
ed any other pecuniary disadvantage. 

(17) Mr. Chatterjce learned Advocate appearing 
on behalf of the Receiver has pressed his case up¬ 
on what he called his legal right to his salary till 
his discharge. In my opinion, there is no such 
right in the Receiver to earn his salary even 
though, to his knowledge, his possession and ma- 


A. I. B, 


sum payable to the Receiver on account of his 
numeration and costs. In our opinion, this is a 
lau- estimate of the amount to which the Receiver’ 
is entitled on the facts of this case, in my oDi 
nion, the reasons given by the learned Subordinate 
Judge do not support his conclusion. The learned 
Subordmatc Judge was not right when he obsemd 
that the High Court had refused to discharge the 
Receiver. This Court merely stated that it was 
not proper to pass any order at that stage. The 
view of the learned Subordinate Judge was that the- 
salary was fixed, and that as the Receiver could 
not act for no fault of his, it was fair that he 
should be entitled to his salary till his discharge. 

In my op.nion, the proper course for the Re¬ 
ceiver was to have taken proper directions from the 
Court whose officer he was, instead of filing accounts- 
lroin time to time, claiming salary at the rate of 
Rs. oOO/ - per month together with his incidental 
costs and the pay of a clerk who had no duty to 
perform. The reasons given by the learned Subor¬ 
dinate Judge are, in my opinion, entirely without 
any foundation. I am, therefore, of the opinion 
that we should set as.de the order made by the 
learned Subordinate Judge and direct that the- 
Receiver be paid a sum of Rs. 2,000/- for his salary 
plus incidental expenses. We desire to make it 
clear that the Receiver will not earn any further 
salary. 

(20) Mr. Banerjee learned Advocate appearing on 
behalf of the plaintiff opposite party has submitted 
that the learned Subordinate Judge was wrong in 
directing the plaintiff to pay Rs. 2000/- towards 
the expenses of the Receiver. In our opinion, the 
Receiver's remuneration should ordinarily come out 
of the estate in regard to which he was appointed 
Receiver. This was the view taken by this Court 
in — ‘AIR 1923 Cal. 516 (G). In any event, on the 
facts of this case, there is no reason why the 
plaintiff should bear the burden of paying the 
salary of the Receiver. The remuneration of the 
Receiver which we have assessed at Rs. 2.000/- and 
the incident costs should come out of the estate. 

(21) Before we conclude we desire to point out 
that this Court by its order dated 2-6-1952 sent 
down the records to the Court below with a direc¬ 
tion to pass a decree in terms of the joint petition 
of compromise. This Court gave leave to the par¬ 
ties to enter into the compromise of the suit and 
of the appeal pending before it. The records 
of this case reached the learned Subordinate Judge 
on 14-7-1952. It appears from the records that 
learned Advocates of this Court had been to SurL 
in order to have the compromise recorded but the 
learned Subordinate Judge could not find any time* 
to pass what seems to us to be a formal order dis¬ 
posing of the suit in accordance with the direction, 
made by this Court on 2-6-1952. In our opinion, 
the inaction of the learned Subordinate Judge has 
resulted in serious loss to the parties and the suit 
has remained undisposed of in spite of the specific 
directions by this Court made as far back on 2-6- 


nagement of the estate are taken away from him. 1951. 

In my opinion, there is no reason why he should be To pass an order disposing of the suit in terms- 
allowed to go on earning his salary till his dis¬ 
charge is made. In my opinion, haying regard to 
the facts of this case, it ls sufficient to allow the 

Receiver a reasonable sum. 

(18) I may add that the law of master and ser¬ 
vant cannot be invoked in the determination of uie 
question, as was suggested by Mr. Chatterjce. Dr. 

Sen Gupta replied by contending that even so, 
there has been a frustration of the contract of ser¬ 
vice. 

(19) Dr. Sen Gupta on behalf of the petitioner 
has submitted that his clients are not disagreeable 
to the payment of a sum of Rs. 2,000/- as the total 


of the joint petition of compromise ought not to- 
have taken the learned Subordinate Judge any 
length of time. We regret that the delay in this 
matter has resulted in serious prejudice to the par¬ 
ties. We direct the learned Subordinate Judge* 
to comply with the directions of this Court made 
on 2-6-1951, and in case he is unable to act up to* 
the direction of this Court, he is requested to sub¬ 
mit to this Court a report why he is unable to- 
comply with the order made by this Court as far 
back on 2-6-1952. 

(22) It remains for us to consider the question 
of costs in this revision case. In the case of — 
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‘14 Cal L. J. 445 (B)\ this Court made an order 
disallowing the Receiver his costs incurred in the 
Court below and made him personally liable for 
the costs of proceedings in this Court. in this 
case, the Receiver has taken up the position that 
the powers of the Court are not sufficient to dis¬ 
entitle him to any part of the salary which was 
fixed as his remuneration for the management of 
the estate. He has failed to get proper direction 
from the Court when he found that he was sitting 
idle. On the other hand, he submitted accounts 
from time to time claiming salary at the rate of 
Rs. 500/- per month although all the active work 
that he did extended for about three days. In our 
opinion, it was his clear duty to obtain a clear 
direction from the Court when lie found that his 
services were no longer required. 

(23) In these circumstances, we are of opinion 
that this Rule must be made absolute on the terms 
indicated above and that the petitioners will be 
entitled to costs of this Rule which we assess at 
5 gins, to be paid by the Receiver personally. 

(24) Let the records be remitted to the Court 
below as early as possible. 

(25) DEBABRATA MOOKERJEE, J.: I agree. 

A/V.R.B. Rule made absolute. 
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BOSE J. 

Phanibhusan Mondal, Petitioner v B L 
Chose and others, Opposite-Party. 

Civil Rule No. 1371 of 1952, D/- 22-12-1952 

JJJSSS* Rents - West Bengal Premises 
Requisition and Control (Temporary Provi- 

Svlf ° f 1947) ’ S - 3(1) - Omissfon to 

speciiy public purpose. 

of requisition which does not 
ho?,d y - the ppbbc purpose for which the 
SOUgh J Jo be requisitioned i s not 
valid it having failed to comply with the re- 

?hi r nn entS £ 3(1). The foundation of 
’ h tp °" of tbe State to requisition pre- 
mises is the existence of a purpose of the 
Stote or any other public purpose The 
validity of the order must appear on the 

?pp,iel th6 ° tder ' A® 

Jyotirindra Nath Das for Petitioner^TaJ^nc 

^sssusissr* w cK: 

CASES CITED: 

rm /.’I?? A ® 1953 Cal 223: 89 Cal LJ 268 
(B) ( 51) AIR 1951 Bom 404: 53 Bom LR 669 

•’2???fhi : rJn h Kf i .- an , applicatio n under Art. 
“•-o of the Constitution for an appropriate Writ 

fkaff ° rder ° f re * ui 

that he became a tenant^ rl the * P etlti °ner is 
of the first floor 4 of the whole 

ssarSHs 


a lease dated 16-2-1952 which was for a period 
of 5 years and at a rent of Rs. 50/- per month. 
There are other tenants in respect of other 
rooms on the ground floor of the said premises. 
By a notice dated 2-4-1952 the petitioner was 
called upon by the Collector of Rlidnapore. who 
is respondent 1, to vacate the portion of the 
building in his occupation on or before 16-4-1952. 
On receipt of the said notice the petitioner mov¬ 
ed .the Collector for withdrawal of the said 
notice but with no effect. Thereafter he ap¬ 
proached the Commissioner of the Burdwan 
Division but he got no redress from him in 
spite of reminders sent to the Commissioner 
>o take action in the matter. It is alleged that 
the petitioner has no place to live in other than 
the rooms m the said building and it is further 
a.leged that he has a sweet-meat shop and tea- 
stall m the ground floor room in his occupation, 
it appears that the order of requisition under 
S. 3(D °f the West Bengal Act 5 of 1947 is 
dated 4-3-19o2 but it was published in the 
Calcutta Gazette on 10-4-1952. The petitioner 
has set out certain facts in paras. 11 to - ’3 
of the petition to show that the order of re¬ 
quisition was made mala fide. These facts 
have been disputed in the counter-affidavit 
which has been filed on behalf of the oppo- 
sne parties. As this question cannot be satis- 

Art „r % m r ed & . t - his Vacation under 
f. : v ;; b 0 of the institution, I do not propose 
to express any opinion on the point. 

WnJ 1 i!? S> h ? wever > been contended by the 

hat fh« Ad H° Cat ^ appearing for the petitioner 

has 1 been requisltion , a copy of which 

nas been set out in annexure ‘D’ to th e peti- 

wh ? n °f specify the public purpose for 

which the requisition is sought to be made 

and as such the order does not comply with 

the requirements of S. 3(1) of the West Bengal 

^ Ct j 0 V^ 7 . and therefore bad. I have 
already held in the case of — ‘Abdul Hamirt 

tha? a tif< ° f WC . St Bengal ’> AIR j 953 Cal 223 (A? 

? uestlon as to whether a requisition 
?,™ ac to for a particular public purpose is a 
ust.c.able issue and the Court can inveltieate 

pose 30) S the existe nce of a public pur- 

v - Moha " 

the foundation of the power of thp 
mrS the® iSes is the existence of J 

Pose. The validity^? n ? her public P ur “ 
on the facp nf fhL °* i^ e °^ er mus t appear 
is served with thinr^ er \ ^subject who 

made 0 i?°th that d the ^^^s been Jalidly 

ssrs nAB s M' 

purpose for which th* nrJ? f » ct fPectfie 
Passed was a puroose nf & u i sition was 
other public purpose!” f th State or a "y 

proceeding does^ot a? 6 subi ?, ct matter of this 
Pose for ihieh ?he ft?, Spe - Clfy the public Pur- 
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Requisition Act which was the subject matter 
of consideration in the Bombay Case cited 
above, the reasons set out in the Bombay judg¬ 
ment are equally applicable to the order of re¬ 
quisition in question. 

(5) In my view this petition should succeed 
and the Rule is made absolute to the extent 
that the opposite parties are directed to for¬ 
bear from giving effect to order of requisition 
made under S. 3(1) of the Act and the noti¬ 
fication dated 2-4-1952 directing the petitioner 
to make over possession of the portion of the 
premises of which he is in occupation. 

(6) The petitioner is entitled to the cost of 
the present proceeding. Hearing fee is assessed 
at two gold mohurs. 

B/G.M.J. Petition allowed. 
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K. C. DAS GUPTA AND LAHIRI, J J. 
Sachindra Nath Defendant-Petitioner v. Lila¬ 
bati Das Plaintiff,Opposite-Party. 

Civil Revn. Case No. 1920 of 1951, D/- 9-5- 
1952. 

(Chaudernagore (Adaptation of Laws) Order, 
1950), S. 7 — Notifications No. 133 E. U. R. 
D/, 1-5-1950 and 25-11-1950 — Effect — (French 
Civil P. C., Art. 158). 

French Court at Chandernagore ceased to 
exist from 2-5-1950 — Courts of Sub-Judge 
and District Judge constituted by Govern¬ 
ment of India under Bengal, Agra and As¬ 
sam Civil Courts Act, 1837 — Decree passed 
by French Court on 12-4-1950 — Opposi¬ 
tion for setting aside decree filed on 30-8- 
1950 in the Court of Sub-Judge — On Dis¬ 
missal. District Judge in appeal, remand¬ 
ing case as falling under Art. 158 of French 
Civil P. C. — On revision held that neither 
Sub-Judge nor District Judge had any juris¬ 
diction to try the case. AIR 1952 Cal 588 
(S. B.), Applied. (Paras 2, 3, 4) 

Hari Prasanna Mukherjee. and Satya Prosad 
Banerjee, for Petitioner; Apurba Charan Mu¬ 
kherjee and Samarendra Nath Banerjee, for 
Opposite Party. 


CASE CITED: 

(A) (’52) AIR 1952 Cal 583 (Cri Revn. Case 
No. 1200 of 1951): 1952 Cri LJ 1308 (SB) 
LAHIRI J.: On 12-4-1950, the French 
Court at Chandernagore passed a decree in 
favour of the petitioner Sachindra Nath Das 
against the opposite party Lilaboti Dass. This 
decree was notified to the opposite party pre¬ 
sumably under Art. 158, French Civil P. C., on 
3-8-1950 and the opposite party filed her oppo¬ 
sition to the decree on 30-8-1950, in the Court 
of the Subordinate Judge, Chandernagore which 
succeeded the French Court. This opposition 
was registered as Suit No. 38 of 1950 of the 
Court of the Subordinate Judge. Chandernagore. 
As the result of the trial, the learned Subordi¬ 
nate Judge came to the conclusion that there 
was no reason for setting aside the decree and 
dismissed the suit. Against that decree Lila¬ 
boti Das filed an appeal to the District .Tudce 
of Chandernagore. The learned District Judge 
has held that O. 9, R. 13. Indian Civil P.C.-does 
not aDplv to the case which should be governed 
bv Art.'158, French Civil P. C. He has accord¬ 
ingly allowed the aprieal and remanded the suit 
.to the trial Court for decision under Art. 158, 
French Civil P. C. Against that decision, Sachin¬ 


dra Nath Das in whose favour the decree was 
passed has obtained this Rule and it has been 
contended in support of the Rule that the 
Indian Courts established at Chandernagore 
have as yet no jurisdiction to administer the 
French Law. 

(2) It appears that in exercise of powers 
conferred by S. 4, Foreign Jurisdiction Act, (Act 
47 of 1947) the Central Government promulgat¬ 
ed on 1-5-1950 an order called the Chanderna¬ 
gore (Adaptation of laws) Order, 1950 which 
came into operation on 2-5-1950. Section 7 of 
this Order provides 'inter alia’ that all laws 
in force in Chandernagore immediately before 
the commencement of this order which corres¬ 
pond to the enactments specified in the 
schedule will cease to have effect save 
as respects things done or omitted to be done 
before the commencement of this Order. The 
schedule specifies the Bengal, Agra and Assam 
Civil Courts Act of 1887 and Civil P. C., of 1908. 
By Notification No. 133 E. U. R. dated 1-5-1950 
the Central Government in exercise of powers 
conferred by S. 4, Bengal, Agra and Assam Civil 
Courts Act, appointed the District Judge, 
Hooghly ex-officio to be the District Judge, 
Chandernagore and Sree K. M. Roy to be the 
Munsif with jurisdiction extending to the whole 
of Chandernagore. By another Notification 
dated 21-10-1950 published in the Chanderna¬ 
gore Gazette dated 25-11-1950 the Central Gov¬ 
ernment in exercise of powers conferred by 
Ss. 4, 6 and 13 of the Bengal, Agra and Assam 
Civil Courts Act 1887 appointed Sree K. M. Roy 
as Subordinate Judge, Chandernagore. It is 
clear, therefore, that as a result of the promul¬ 
gation of the Chandernagore Adaptation of 
laws) Order and the notifications made there¬ 
under the French Court at Chandernagore ceas¬ 
ed to exist with effect from 2-5-1950 and was 
substituted by the Court of the Subordinate 
Judge and District Judge appointed by the 
Central Government of India. 

(3) The decree in the present case was pass- 
ed on 12-4-1950 at a time when the Chander¬ 
nagore (Adaptation of laws) Order had not 
come into oneration. The procedure for setting 
aside the decree will therefore be governed by 
the French law under the saving clause of S. 
7 of the aforesaid order. The opposition was 
filed bv the opposite party on 30-8-1950 in the 
Court of the Subordinate Judge appointed by 
the Government of India under the Chander¬ 
nagore (Adaptation of laws) Order. The ques¬ 
tion, therefore, is whether the Indian Courts 
anpointed bv the Government of India under 
the Chandernagore (Adaptation of laws) Order 
had jurisdiction to try the case under trie 
French law. In the case of — ‘Sankar Mouli 
Dutta v. The State’, AIR 1952 Cal 588 (A), a 
Special Bench of this Court held that Criminal 
Courts constituted and empowered . under tne 
Criminal Procedure Code have no jurisdiction 
to try an offence under Art. 437(1). French 
Penal Code. In that case, an offence was alleg¬ 
ed to have been committed befor ? J. 0 :™' 
mencement of the Chandernagore (Adaptation 
of Laws) Order and was therefore triable jn 
der the French Penal Code. But.the enquiry 

resulting in an order of commitment tp tne 

Court of Sessions was made by a Magistra 
emoowered under the Criminal ^ r ?. ce £ u h fore a 
and the Sessions trial was proceeding before a 

Sessions Judge empowered under the Crim " 

Procedure Code. The Special Bench held 
neither the Committing Magistrate bad 3 
Sion to make the order of commitment nor 
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the Sessions Judge jurisdiction to try the 
offence under the French law. 

( 4 ) The facts of the Special Bench case can¬ 
not be distinguished from the facts of the case 
before us. Applying the principle of that case 
we hold that neither the Court of the Sub¬ 
ordinate Judge nor the Court of the District 
Judge which was constituted under the Bengal, 
Agra and Assam Civil Courts Act has at pre¬ 
sent any jurisdiction to try the case under Art. 
158, French Civil P. C. We accordingly make 
this Rule absolute and set aside the orders 
made by the District Judge as well as by the 
Subordinate Judge. 

(5) We are informed by the learned Advo¬ 
cate for the opposite party that under the 
draft treaty between the Government of India 
and the French Government the opposite party 
will have a right to proceed with the suit in an 
Indian Court. If that be so, it will be open to 
her to take proper steps if and when that 
treaty comes into operation. Under the present 
law no action can be taken by the opposite 
party. The orders of the Courts below are ac¬ 
cordingly set aside, but there will be no order 
as to costs of this Rule. 

(6) DAS GUPTA J.: I agree. 

B/H.G.P. Rule made absolute. 
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BOSE J. 

Bibhuti Bhusan Ghosh, Petitioner v. Damo¬ 
dar Valley Corporation and others. Opposite 
Party. 

Civil Revn. Case No. 1549 of 1951, D/- 7-3- 
1952. 

(a) Constitution of India, Arts, 226, 311(2) 
— Damodar Valley Corporation Act (1948), Ss. 
7, 60(2) (b) — Dismissal of servant of Corpo¬ 
ration — Issue of writ of certiorari. 

In order that a writ of certiorari may 
issue for quashing the departmental pro¬ 
ceedings and the order of dismissal which 
follows as a result of such proceedings, it 
must be shown that an obligation or duty 
has been imposed by Statute upon the em¬ 
ployer to act judicially or quasi-judicially 
in relation to such inquiry. (Para 4) 

There is nothing in the Damodar Valley 
Corporation Act which makes it incum¬ 
bent upon the Corporation to make regu- 
ations imposing a duty on the Corpora¬ 
tion to hold a judicial or quasi-judicial 
enquiry into the charges of misconduct of 
its officers. There is therefore no duty 
either express or implied in the Corpora¬ 
tion to act judicially or quasi-judicially in 
matters of dismissal of its employees and 
hence a writ of certiorari cannot issue. 

(Para 8) 

Further, the different provisions of the 
Damodar Valley Corporation Act, 1948, in- 
d ‘? ate i ha - 1 , the Corporation has a sepa¬ 
rate and independent existence and is a 
different entity from the Union or State 
Governments Its servant cannot, there- 
*£& be i treat f d as an Officer holding a 
£° st under t tha Union and/or the 

ditv SnnfT ent ^ and a f. such ther e is no 
duty upon the Corporation to act judi- 

S C ftSior° Sed by Art - 311(2) of the Con. 

Stltulion - (Para 4) 


(b) Constitution of India, Art. 226 Issue 
of writ of mandamus. 

Before a writ of mandamus can issue it 
must be shown that there is a distinct de¬ 
mand of that which the party seeking the 
mandamus desires to enforce and that such 
demand was met by a refusal. This is not 
merely a technical point but a point oi 
substance. AIR 1952 Cal C01, Re!, on. 

(Para 9) 

Where there is no specific pleading or 
any evidence to show that any such de¬ 
mand was made and the demand was re¬ 
fused, no relief can be granted to the peti¬ 
tioner by the issue of a writ of mandamus. 

(Para 10). 

(c) Constitution of India, Art. 226 — Exis¬ 
tence of other effective remedy. 

The remedy by wav of an application 
under Art. 226 of the Constitution is not a 
proper substitute for a remedy by way of 
a suit, especially where facts are in djs - 
pute a nd in order to get at the truth it ts 
l tgpesgSry questions should he 

canvas sea in a suit whe re_the.—P.art]^s 

wotna Have ample opportunity of examin- 
-ttretr"apcT thp Court would 
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h'tt htflUff* able to judge which version-is 


correct. AIK 1952 Cal 601, Rel. on. 

- (Para 11) 

(d) Tort — Master and servant — Dismissal 
for misconduct — Nature of enquiry. 

Where the Agreement of Service pro¬ 
vides that the servant may be dismissed 
summarily for misconduct without any 
notice being given to him beforehand and 
also suggests that some investigation may 
be made but the nature of the investiga¬ 
tion is not indicated, it may be an investi¬ 
gation by the employer to inform its own 
mind and may not be a judicial enquiry. 
(1948) AC 87 and AIR 1950 SC 222, Ref. 

(Para 7) 

Nirmal Chandra Sen, Rabindra Narayan 
Chakravarty and Rash Behary Goswami, for 
Petitioner; S. M. Bose, Advocate-General; D. K. 
Sen and Satyendra Nath Sen, for Opposite 
Party. 

CASES CITED: 

(A) (1947) 2 All ER 289: (1948) AC 87 

(B) (’50) AIR 1950 SC 222: 1950 SCR 621 

(C) (*52) AIR 1952 Cal 601: 56 Cal WN 232 

(D) (’52) AIR 1952 Cal 610: 56 Cal WN 264 
ORDER: This is an application under Art. 226 

of the Constitution for the issue of a writ of 
certiorari and a writ of mandamus or any other 
appropriate writ for quashing of an order of dis¬ 
missal passed against the petitioner in certain de¬ 
partmental proceedings taken against the petitioner 
for misconduct in the discharge of his duties as an 
Engineer employed under the Damodar Valley Cor¬ 
poration and for prohibiting the opposite parties 
from giving effect to the said order of dismissal. 

(2) The petitioner who is a Bachelor of Science 
m Engineering of the University of Glasgow, was 
appointed as an Assistant Civil Engineer by the 
respondent Corporation for a term of three years 
commencing from 22-8-1950 under an Agreement of 
Service entered into on 9-12-1950 on terms and 
contained in the said Agreement. It is 
the Agreement that the service of 
5®^®? might be terminated by the Cor- 
"“to? 1 * previous notice if the Corpora- 
wa- ^ em Ptoyee was unfit and 

Serin!} 5„ onti “ u ® 58 such for a considerable 
Period by reason of ill-health, or if the Corpora- 
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tio n or its officers having proper authority, found 
the petitioner to be guilty of insubordination, in¬ 
temperance or other misconduct or breach or non- 
performance of any of the provisions of the agree¬ 
ment. It is a further term of the said agreement 
that in respect of any matter for which no provi¬ 
sion has been made in the agreement the provi¬ 
sions of the relevant rules or regulations of the 
Corporation would apply. In course of his em¬ 
ployment as such Assistant Engineer the petitioner 
on or about G-l-1951 was entrusted with the work 
of laying galvanised iron pipe lines for over a 
distance of about 5.000 running feet from the 
Barakar river to the Kumardhubi Power House & 
lie was directed to complete the work within ten 
days from date. As the work was an urgent one 
the petitioner had to engage sufficient number of 
labourers who were paid from the Muster Roll at 
the usual rates of wages allowed by the respon¬ 
dent Corporation. It appears, however, that the 
petitioner succeeded in completing the work bv 
14-1-1951. 

(3) Some time thereafter the respondent had rea¬ 
son to suspect that the petitioner had not engaged 
all the labourers whose names had been entered 
in the Master Roll and false entries were made 
in the Muster Roll with a view to misapprooriate 
some money out of the amount that might be 
received from the Corporation on account of wages 
paid to the labourers engaged in such work and 
on or about 21-2-1951 the Executive Engineer who 
is respondent 4 threatened to report against the 
petitioner for the alleged misconduct to the Autho¬ 
rities concerned. On 7-3-1951 the petitioner show¬ 
ed cause against the allegations and charges made 
by the Executive Engineer in his said letter of 
21-2-1951. On 21-3-1951 respondent 4 purporting to 
act under the order of the Corporation suspended 
the petitioner from service and served upon him a 
charge-sheet containing four heads of charges as 
set out in the petition and the petitioner was call¬ 
ed upon to show cause why he should not be dis¬ 
missed from service or why a lesser punishment 
should not be inflicted upon him on the said 
charges. On 26-3-1951. the petitioner by a letter 
of that date denied the charges levelled against 
him and showed cause against the said charges. 
As the Authorities did not accept the explanation 
ottered by the petitioner, a departmental inquiry 
was directed by the Superintending Engineer who 
is respondent 3. Certain correspondence there¬ 
after passed between the petitioner and the Autho¬ 
rities concerned in relation to the said enquiry and 
in course of such correspondence certain Question¬ 
naire was submitted to the petitioner which is in 
Annexure ‘H* of the petition. This Questionnaire 
indicates that it was contemplated that the peti¬ 
tioner would be entitled to put in a written state¬ 
ment of his defence and an oral enquiry would be 
held by the Authorities in respect of the charges 
and the petitioner would be allowed to attend such 
enquiry, engage the service3 of a lawyer and would 
be afforded an opportunity of examining and cross- 
examining the witnesses tendered at such enquiry. 

(4> It may be pointed out at this stage that 
no regulations have yet been framed by the 
Damodar Valley Corporation in respect of disci¬ 
plinary or departmental proceedings likely to be 
taken against its officers, although the framing of 
regulations is contemplated under S. 7 read with 
S. 60, Damodar Valley Corporation Act, 1948 (Act 
14 of 1948). The affidavit of Mr. Murty the Super¬ 
intending Engineer of the Damodar Valley Corpo¬ 
ration indicates in para. 32 thereof that in respect 
of departmental enquiry the respondent Corpora¬ 
tion is following Government rules pending intro¬ 
duction of its own rules. In order that a writ of 
certiorari may isiue for quashing the departmental 
proceedings and the order of dismissal which foi- 
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lowed as a result of such proceedings it must be 
shown that an obligation or duty has been imposed 
b> Statute upon the respondent Corporation toact 
judicially or quasi-judicially in relation to such 
inquiry. It was contended by Mr. Nirmal Chandra 
Sen the learned Advocate for the petitioner that 
as the petitioner must be treated as an officer 
holding a civil post under the Union and/or the 
State Government there is such a duty to act 
judicially imposed by Art. 311(2) of the Constitu¬ 
tion of India and in the event of this Court hold¬ 
ing that the petitioner is not an officer of the 
Union or State Government there is a duty to 
act judicially or quasi-judicially under the condi¬ 
tions o! service as embodied in the service agree¬ 
ment and also under the procedure contemplated 
by the Questionnaire. It appears to me that the 
petitioner cannot be regarded as an officer hold¬ 
ing a civil post under the Union or State Govern¬ 
ment. The agreement of service by which he was 
employed as an Assistant Engineer shows that the 
appointment was made by and under an order of 
the respondent Corporation. The different provi¬ 
sions of the Damodar Valley Corporation Act 1948 
indicate that the Corporation has a separate and 
independent existence and is a different entity 
from the Union or State Government. Tliis Cor¬ 
poration has properties vested in it tuider the 
Act, it has its own fund and its functions and 
duties are defined in the Act. Section 49 of the 
Act shows that if there is any dispute between 
the Corporation and the Participating Govern¬ 
ments regarding any matter covered by the Act the 
same has to be referred to an Arbitrator for deci¬ 
sion and the decision of the Arbitrator shall be 
final and binding on the parties. It may be that 
this Corporation has been set up by the Govern¬ 
ment for the purpose of discharging certain func¬ 
tions of the Union or the State Governments, but 
there can be no doubt that it has a separate exis¬ 
tence and cannot be considered as a part of the 
Union or State Government. Just as the Corpora¬ 
tion of Calcutta discharges certain duties and 
functions which are to be performed by the State 
Government so also certain functions and duties 
of the Union and the State Governments have 
been allocated to the Damodar Valley Corporation, 
but the Corporation performs these duties and 
functions as a separate entity. 

(5) The Agreement of Service of the petitioner is 
not in the form in which Government contracts 
are entered into and does not comply with the 
requirements of S. 175, Government of India Act. 
1935 or Art. 299 of the Constitution. This shows 
that the petitioner is not an employee of the 
Government. I am unable to hold that the peti¬ 
tioner is an officer holding a civil post under the 
State or the Union Government. 

(6) There can be no doubt however that the Res¬ 
pondent Corporation is a statutory and public body 
entrusted with, the discharge of public duties. But 
the question is whether in holding a departmental 
enquiry into the conduct of one of its officers it is 
under any duty to act judicially or quasi-judicially. 
The Damodar Valley Corporation Act has not ex¬ 
pressly imposed any such duty. It is only in the 
case of dismissal of members of the Corporation 
that an obligation of such a nature has been cast 
upon the Central Government by S. 51 of the Act. 
^he Act however contemplates making of regula¬ 
tions under S. 60 of the Act but no regulation ha^ 
been framed as yet although about 4 years ha\e 
elapsed since the commencement of the_ Act. n 
is clear from the terms and conditions of Sen’ 1 ^ 
of the petitioner that it was contemplated by tne 
petitioner and the Corporation at t he time tne 
Agreement of Service was entered into, that reg 
lations framed would govern matters which ve* 
not provided for in the Contract of Service, bud 
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there is nothing in the Act which makes it in- 
•cumbent upon the Corporation to make regulations 
imposing a duty on the Corporation to hold a judi¬ 
cial or quasi-judicial enquiry into the charges of 
misconduct of its officers. The Regulation if 
framed might have provided for an enquiry of a 
very summary nature or might not have provided 
for any enquiry at all or might have provided 
for an enquiry merely for informing the minds of 
the Authorities of the Corporation concerned. It 
is true that the Corporation is at the present 
moment following the procedure analogous 10 that 
provided by the Government rules but there is no 
obligation on it created by Statute to do so. It 
may refuse to do so at any time. 

(7) Clause 4 of the Agreement of Service shows 
• that the petitioner can be dismissed summarily for 

misconduct without any notice being given to him 
beforehand. Clause (6) no doubt suggests that 
some investigation may be made but the nature 
of the investigation is not indicated. It may be an 
investigation by the Corporation to inform its own 
mind and it may not be a judicial enquiry. (See 
—‘Franklin v. Minister of Town and Country 
Planning’, (1948) A C 87 at pp. 96. 102 (A) and — 
‘Province of Bombay v. Khushaldas S. Advani*, 
AIR 1950 S C 222 at pp. 241, 255 (B>. 

(8) I am unable to hold that there Ls any duty 
Neither express or implied in the Corporation to 

act judicially or quasi-judicially in matters of 
dismissal of its employees. It appears to me there¬ 
fore that a Writ of Certiorari cannot issue. 


(9) Now so far as the prayer for issue of a Writ 
of mandamus is concerned it appears that the 
•present application was not preceded by a specific 
demand of justice and refusal. It has been held 
by the Court of Appeal in the case of — ‘Union 
of India v. Elbridge Watson’, AIR 1952 Cal 601 (C) 
that before a writ of mandamus can issue it must 
be shown that there is a distinct demand of that 
which the party seeking the mandamus desires to 
enforce and that such demand was met by a re¬ 
fusal. It has been pointed out in that case that 
this is not merely a technical point but a point of 
substance. 

GO) In the present case there is no specific plead¬ 
ing or any evidence to show that any such demand 
was made and the demand was refused. So no 
relief can be granted to the petitioner by the issue 
of a writ of mandamus in this case. 

(II) Assuming a writ of certiorari could issue in 
“2 th * .respondent Corporation was 
^ act judicially er quasi-judicially in 
^ disciplinary or departmental proceed- 
mgs against its officers, I would not be inclined to 
^rant a writ in the present case inasmuch as there 

gLt de ? 1 fu f c ° ntrovers y as to what actually 
^ u departmental proceedings held 
In reopect of the charges against the petitioner. It 

iS^iSLi 0 * 36 ° r the IteHttoner that he was not 
-afforded an opportunity to take the assistance of 
ku^er nor to cross-examine witnesses and 
tender his own witnesses for examination. This 

dp« 1 ?°^f e rw dispu L ed by the res P° n dents. A good 
5Jf W ? n< i e has t0 be taken before any satis¬ 
factory conclusion can be arrived at on the points 

opportunity of examining the“ 

K^ a veSn°roS d be b ' te “ b ' e to 
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der Art. 226 of the Constitution grant a writ of 
certiorari or mandamus when there is a more con¬ 
venient and effective remedy open to the petitioner 
by way of a suit. 

(13» A point was raised by Mr. Sen that the Autho¬ 
rity that passed the order of dismissal of the peti¬ 
tioner i; not the appointing authority but it is 
the Director ot Personnel of the Corporation who 
has made the order. This fact has been denied in 
the counter-affidavits and at the hearing the learn¬ 
ed Advocate-General has produced the order of 
dismissal and it appears that the order was ap¬ 
proved or sanctioned by all the members who com¬ 
pose the Corporation. The approval was given on 
12-6-1951 and the order was communicated to the 
petitioner by the Director of Personnel on 16-6- 
1951. So there is no force in this contention of 
Mr. Sen. 

(14) In my view this petition fails and the Rule 
is accordingly discharged. I make no order as to 
costs. 

A/D.R.R. Rule discharged. 
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CHAKRAVARTTI C. J. AND SINHA J. 
Tarapada Ghose. Petitioner v. Sailendra Nath 
and others, Opposite Party. 

Civil Revn. No. 1610 of 1952, D/- 25-11-1952. 
(a) Court-fees Act, (1870), S. 7(iv)(c) — Dis¬ 
tributive Valuation. 


Where the suit is governed by S. 7(iv) 
(c), no question of distributive valuation of 
several reliefs can arise. AIR 1930 Cal 686, 
Rel. on. (Para 4) 

Anno: Court-fees Act, S. 7(iv)(c), N. 23. 

(b) Court-fees Act (1870), Ss. 17,7(iv) (c) (f) f 
Sch. 2, Art. 17 (vi) — Suit for different relicTs. 
Suit for construction of a will, declaration 
of title to certain movable and immovable 
properties, partition of the said properties, 
accounts and appointment of Receiver, pend¬ 
ing final determination of suit — Held that 
the suit came in part under S. 7(iv)(c), in 
part under the provision dealing specifically 
with partition suits and in part under S. 

7(iv) (f), so far as the prayer for accounts 
was concerned. ( p ara 5) 

Anno: Court-fees Act, S. 17, N. 4. 

Rabindra Nath Bhattacharjee, for Petitioner: 
Nanda Gopal Banerjee and Sunil Kumar Mitra, 
for Opposite Party. 

CASES CITED: 

(’23) AIR 1923 Cal 329: 27 Cal WN 457 
(B) (30) AIR 1930 Cal 686: 54 Cal 281 

hp«n HAKRA ™7' TI C ‘ J - : There seems to have 
been misconception in this case on the part of all 

parties. The ptaintiffs brought a suit in which 

& ffSLft a larg f variety of filers the 

tk>n f ft/ S 3 ? Sto c . onstruction of a win. declara- 

fhftvnhfo H tle to movable and Im¬ 

movable properties, partition of the said properties 

£°J“S a PP° intmen t of a 1-eceiver^ndiS 
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and the appointment of a receiver separately, 
valued each relief at Rs. 500/- and paid a sum of 
Rs. 187-8-0 upon the total amount of Rs. 2000/- 
which, according to them, was the total value of 
the four reliefs. In addition they also paid the fixed 
court-fee of Rs. 15/- for the relief of partition. 

We are informed that certain further small 
amounts were subsequently paid — one such 
amount having been for the relief of the removal 
of the receiver which is said to have been sub¬ 
sequently added. 

(2) It was objected on behalf of defendant 3 
that the method according to which the court- 
fee had been computed was not correct and that 
the plaintiffs were not entitled to pay a lump 
sum as court-fees on the total of the four amounts 
at which they had separately valued the four 
reliefs. It does not seem to have been contended 
that the value of Rs. 500/- put on each relief was 
inadequate, but what appears to have been contend¬ 
ed was that each of the reliefs prayed for was a 
distinct relief, asked for on the basis of a dis¬ 
tinct cause of action, within the meaning of S. 

17, Court-fees Act, and accordingly the court-fee 
was to be calculated distributive^. The learned 
Judge below has overruled that contention. He 
has held, as appears to have been admitted 
before him. that the suit was governed by S. 7, 
cl. (iv) (c), Court-fees Act and that court-fee had 
been rightly paid in a single sum on the total 
amount of the values of the several reliefs claimed. 

It was against that decision that defendant 3 
obtained the present Rule. 

(3) The Ruie was issued only on a limited 
ground, and that ground is that court-fees should 
have been paid separately on the several items 
and not on the total amount of Rs. 2000/-. It 
was at one stage conceded by the learned Advocate 
lor the petitioner that the learned Judge was 
right in holding that the suit was governed by S. 

7, cl. (iv) (c), Court-fees Act and what he tried 
to suggest on the basis of that concession was that 
the sum of Rs. 2000/- was not an adequate valua¬ 
tion of the principal and the consequential reliefs 
claimed and that, therefore, there ought to have 
been an enquiry under S. 3 (C), Court-fees Act. 
Later on, however, the learned Advocate reverted 
to the ground upon which the Rule had been 
issued and contended that court-fee could not be 
paid on the total of the values of the several reliefs 
as had been done. Reliance was placed on S. 17. 

(4) It is impossible to see how. once it is admitt¬ 
ed that the suit is governed by S. 7 (iv)(c), Court- 
fees Act, any question of any distributive valuation 
of the several reliefs can arise. It is true that, 
at one time, that method of valuation was quite 
common & an instance is to be found in the case 
of —‘Rupchand Ghosh v. Sm. Kshirodamoyi Dasi’, 
AIR 1923 Cal 329 (A) to which the learned Judge 
has referred. But the incorrectness of so valuing 
a suit falling under S. 7 (iv)(c), Court-fees Act 
was pointed out by Sir George Rankin in — 

Tn re Kalipada Mukherji’, AIR 1930 Cal 686 (B>. 
The learned Chief Justice observed that he had 
noticed decisions which seemed to mean that so 
much was to be put down for declaration and so 
much for each consequential relief prayed for, but 
that his Lordship observed, was a plain perversion 
of the Act. He also pointed out that if a case 
came under S. 7 (iv)(c) it was clearly outside the 
provisions of S. 17 which dealt with cumulative 
fees and that the only- question in a case under 
S. 7 (iv) (c) was that the true valuation would be 
of the entire relief claimed. This view is clearly 
in accord with the plain language of S. 7 (iv)(c) 
of the Act which lays down that in suits to obtain 
a declaratory decree or order, where consequential 
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relief is prayed for, court-fee is to be paid accord- 
mg to the amount at which the relief sought is 
valued in the plaint or memorandum of appeal 
Obviously, what the section contemplates is a single 
or a composite relief made up of the declaration 
and whatever ancillary aids may be prayed for 
ana not so many separate reliefs which have to 
be valued separately. The further reliefs, being 
consequential, are not distinct or separate reliefe 
and. therefore an unitary and not a distributive 
method of computing the court-fee is clearly indi¬ 
cated. It appears to me that once it is conceded, 
as appears to have been conceded before tire learn¬ 
ed Judge, that S. 7 (iv)(c) governs the suit, the 
question of separate or a consolidated valua tio n 
was immediately at an end. 

(5) The question, however remains: is the whole 
suit governed by S. 7 (ivHc), Court-fees Act at 
all? I am of opinion that the answer must be in 
the negative. It is true that the main prayer is 
one for partition for which a specific fee has been 
prescribed in the Court-fees Act. It is also true 
that so far as the declarations prayed for are 
concerned, certain of the other reliefs prayed for. 
may be combined with them so as to make up 1 
a prayer for a declaration or declarations and I 
consequential reliefs. So much of the suit will 
certainly come under S. 7 (iv)(c), but so far 
at least this Court is concerned, a suit for parti¬ 
tion and accounts have not been treated as a 
suit governed by S. 7 (iv) (c) and the prayer for 
accounts has not been treated as a prayer for 
a relief consequential to declaration of title and 
partition. It has always been treated as a separate 
item or count among the reliefs and if that be so, 
the present suit seems to come in part under S. 7 
(iv)(c), in part under the provision dealing speci¬ 
fically with partition suits and in part under S. 
7 (iv) (f) so far as the prayer for accounts is con¬ 
cerned. Of these three su.ts or rather three parts 
of the suit, the partition part presents no difficulty 
inasmuch as there is the fixed court-..e prescribed 
for it. So far as the accounts portion is concerned, 
the usual practice is to put a .tentative valua¬ 
tion upon the relief with an offer to pay further 
court-fees, if, upon the accounts being taken, a 
sum larger than the amount at which the prayer 
is tentatively valued is ultimately found due to 
the plaintiff. 

In the present case, such a tentative valuation, 
has been put and the figure is Rs. 500/-. There 
remains only that ^art of the suit which comes 
under S. 7 (iv)(c) and so far as that part is con¬ 
cerned the plaintiff is entitled to put his ownvaluar 
tion, subject, however, to revision by the Court under 
the new provision of S. 8C. The latter section 
cannot be brought under requisition to any useful 
purpose, unless there be some objective standard, 
but in the present case we can see none. The 
right claimed by the plaintiffs does not seem to 
have been denied and the grievance is limited to 
the postponement of their right to possession of 
the properties which they claim. This disadvan¬ 
tage is clearly not payable of being valued in money 
and consequently it is not practicable to revise- 
the valuation at which the plaintiffs may them¬ 
selves value it. .. 

It has to be borne in mind, however, that the 
plaintiffs have not valued the suit on the basis 
which I have pointed out to be the correct basis- 
and before the suit proceeds further, they will 
have to put a valuation in the correct manner. 
The learned Judge has proceeded on the basis- 
that the sum-total of the separate values of tn 
several reliefs is the sum to be treated as woe- 
value of the suit for the purposes of S. 7 (ivncu 
but in that he is clearly wrong for reasons I nav 
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already stated. On being questioned by us, the 
learned Advocate for the plamtilis stated that 
He was prepared to put the same valuation of Ks. 
2000 /- on that part of the suit which fell under 
S. 7 (iv)(c) and to that valuation the learned 
Advocate for the petitioner did not object. That 
being so, the position which ultimately emerges 
is that the plaintiffs are liable to pay ad valorem 
court-fees on the valuation put by them or going 
to be put on that part of the suit which comes 
under S. 7 (iv)(c); in addition they are liable tc 
pay tentatively ad valorem court-fees on the 
amount at which they have tentatively valued the 
prayer for accounts; & lastly they have to pay the 
fixed court-fees for the relief cf partition. The 
three amounts so payable by them make up a 
sum of Rs. 258-12-0 which, m my view, is the 
true revenue liability of the plaintiffs on the 
plaint, truly construed. 

(6) We are unable to obtain accurate informa¬ 
tion as to the exact amount which the plaintiffs 
have paid, but it is clear that what they have 
paid is less than Rs. 258-12-0. They will therefore 
be liable to pay the difference between Rs. 258-12-0 
and the sum which they have already pa.d. They 
will also have to amend their plaint, for which 
we give them leave, so as to put a valuation of 
Rs. 2000/- on that part of the suit which :s 
governed by S. 7 (iv)(c), Court-fees Act. 

(7) In the result the rule is made absolute, the 

order passed by the learned Judge is set aside 
and we direct that the plaintiffs do pay on the 
plaint a sum of Rs. 258-12-0 as court-fees and 
that they make a further payment of an amount 
equivalent to the difference between the said sum 
of Rs. 258-12-0 and such sum as they have already 
paid. They are also directed to amend the plaint 
in the way indicated by me which must be done 
within three weeks of the arrival of the record 
in the Court below. , 

(8) In view of the fact that this is a revenue 
matter, we do not make any order as to costs. 

(9) Let the counter-affidavit filed by opposite 
party 4 be kept on the record. 

(10) SINHA J.: I agree. 

Rule made absolute. 
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A Cacacie, Defendant-AppeUant v. 
Safdar All, Plaintiff-Respondent. 

A. F. A. D. No. 809 of 1952, D/- 1-4-1953. 
d Houses and Rents — W. B. Preraii 
C° ntro1 (Temporary Provisions) Act 

(n) a»fif“” ded by act 162 01 195l »' Ss ' 

Where the tenant has determined the 
JMSe by a notice to quit and the landlord 
has aceepted the offer, and did not consent 
either expressly or impliedly to the conti- 
nuance of the tenancy, it is not open to 
the tenant to claim the tenancy any more. 

inJ h o e „ t he phrase “notwithstand- 

Atft t0 i h .l contrar v any other 

tenant f* d th u phrase "including a 
whose lease has expired" occurring 

tencp f the J 9{ ?° Act are of no assis¬ 
ted & lif as Sh j I s J ot a tenant as de - 

the amend , ed s - 2UD. She is a 
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(b) Transfer of Property Act (1882), S. 1QS 
— Notice, sufficiency of. 

Where the tenant occupied a flat known 
as Suite Nos. 3 and 3-A, but in her notice, 
she mentioned Suite No. 3 only. But the 
receipt, and the correspondence between 
the parties made it quite clear that both 
the parties understood that the tenant was 
vacating the entire premises which she 
was occupying, 

Held that there might be slight mis¬ 
description ir. the notice, but that could 
not mislead either party. The notice was 
sufficient and legal. (Fara 11) 

Anno: T. P. Act, S. 106 N. 10. 

P. C. Mullick and Bhabanath Datta, for Ap¬ 
pellant; Amaresh Chandra Roy, for Respon¬ 
dent. 

CASES CITED : 

(A) (*28) AIR 1928 PC 227: 55 Ind App 344 
(PC) 

(B) (’51) AIR 1951 Cal 215: 54 Cal WN 735 

(C) (1944) 113 LJ KB 196: (1944) 1 All ER 
246 

GUHA J.: This appeal by the tenant defen¬ 
dant arises out of a suit for ejectment and re¬ 
covery of mesne profits instituted by the plaimiff- 
respondent. The facts are briefly as follows: 

(2) The defendant was a tenant under the plain¬ 
tiff in respect of one flat on the ground floor of 
premises No. 11, Lower Range, Park Circus, Cal¬ 
cutta, the flat being known as Suite No. 3 and 3A. 
On August 15, 1950. the defendant sent a notice. 
Ex. 2, to the landlord to quit which was to expire on 
31-8-1950. The notice was in these terms; 

“Dear Mr. Ali, 

As I am vacating your premises, suite 3, No. II 
Lower Range, on the 31st instant, please accept 
15 days* notice. 

Thanking you, 
etc.’* 


(3) On the next day, that is, 16-8-1950, the plain¬ 
tiff landlord communicated his acceptance of the 
notice. 

(4) On 29-8-1950, the defendant sent a letter* 
Ex. A, of withdrawal of the notice (Ex. 2). This, 
however, was not accepted by the landlord and 
was returned to the defendant who sent it again 
under registered post. The registered cover again 
was refused by the plaintiff. The defendant did 
not keep her promise to vacate the premises on 
31-8-1950, and continued in possession. She had 
paid rent upto August 1950 and the present suit 
was filed by the landlord on 22-9-1950. 

(5) The defence inter alia was that though the 
defendant had sent the notice. Ex. 2, dated 15-8- 
l9o°. that notice was waived before the expiry of 
the period stated in the notice itself and in these 
circumstances the tenancy in question had not been 

and she was not liable to be evicted. 

(6) The defence was overruled by both the Courts 
beiow and the suit was decreed in favour of the 

^ . held by 010 lower appellate 
^ter the tenant had surrendered the 
ESSSf® by hcr notice dated 15-8-1950, she was 
n * g b rends <* as a trespasser and not as 

cafiv S f U S ^ landlord was automati- 

2k! ^ t0 get toas Possession of the disputed. 
Praobjes as a proprietor. 

Muliick^nn^nH °i defendant appellant Mr. 
frT 0 C * contends that even if the tenancy be held 

the h ^nont P ^ reason of the notice #ven by 
(1) Qt tht wl te 5 ancy b protected under S. 12. 
(TemnJ^L^55*,Bengal Premises Rent Control 

ion £ Act ' 195 °- (herein after 
described briefly as the 1950 Act). In this con- 
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nection Mr. Mullick has drawn our attention to 
the phrase “including a tenant whose lease has 
expired’’ which occurs in that sub-section. In 
.support of his contention he has relied upon the 
decisions in the cases of — ’Karnani Industrial 
Bank Ltd. v. Satya Niranjan*. AIR 1928 P C 227 
(A» and — Sm. Nanaarani Dassi v. Satya Narain 
-Harii'. AIR 1951 Cal 215 (B). Ke h2s contended 
that the defendant even alter the expire of her 
tenancy must be deemed to be a tenant who is 
■entitled to the protection of S. 12 of the 1950 
Act. It is to be noted, however, that since the 
decision in the case of — ‘Sm. Nandarani Dassi v. 
•Satya Narain Harit’, (B> the 1950 Act has been 
amended by West Bengal Act 62 of 1950. By S. 2 
of the amending Act the definition of the’word 
•tenant’ as occurring in S. 2(11) of the 1950 Act 
was amended with retrospective eflect. As the 
definition stands now. the defendant in the pre¬ 
sent case does not come within the category of 
any of the persons who can be said to be a tenant 
within the terms of the definition. She is not a 
person who is liable to be sued by the landlord for 
rent, in the ordinary sense of the word; nor is she 
a person whose intere3t in the premises has been 
ipso facto determined under S. 12(3) of the Rent 
Control Act of 1948; nor is she, after her offer to 
give up her tenancy and the acceptance of that 
offer by the landlord, a person by whom rent, in 
the ordinary sense of the word, is payable for the 
premises. She is no doubt “a person continuing 
m possession after the termination of a tenancy 
in her favour” who. according to the relevant 
definition, under S. 2(11) of the 1948 Act. would 
be a tenant: she is, however, no longer so by 
reason of the different phraseology used in the 
.present definition of the term. The tenant has 
determined the lea3e by a notice to quit Ex. 2. sent 
on 15-3-1950, and the landlord has accepted her 
offer. (Vide Ex. 1) and did not consent either ex¬ 
pressly or impliedly to her continuance of the 
tenancy as found bv both the Courts below. It is. 
therefore, not open to the tenant defendant to 
claim the tenancy any more. The continuity of 
the tenanev has been broken irrevocably by her 
own action. No subsequent unilateral action by 
her can repair the breach. Her conduct in per¬ 
suading the landlord to accept the surrender of 
the tenancy leads to the reasonable inference that 
at the material time she was in no need of pro¬ 
tection against eviction. She changed her mind 
subsequently no doubt, but then it was too late. 
Her case is. therefore, quite different from that of 
other tenants who are sought to be evicted against 
their own wishes. She can get no relief, there¬ 
fore. under S. 12 of the 1950 Act which was en¬ 
acted obviously for the protection of other class 
of tenants from eviction. It follows from this that 
the benefit of the phrase “notwithstanding any¬ 
thing to the contrary in any other Act or law” 
in S. 12(1) of the 1950 Act which was relied upon 
by Mr. Mullick to nullify the effect of the notice, 
Ex. 2, given by his client is not available to her. 
The phrase "including a tenant whose lease has 
expired" occurring in S. 12(1) of the 1950 Act is of 
no assistance to her as she is not a tenant as 
defined in the amended S. 2(11). After the ex¬ 
piry of the period of the notice (Ex. 2) that is. 
since 1-9-1950. she is a trespasser pure and simple 
and the landlord is entitled to evict her as such, 
as he has sought to do by the present suit. In 
our opinion, there is nothing in the - 1950 Act as 
amended which stands in his way. 

(8> Mr. Mullick also drew our attention to the 
decision in the case of — ’Brown v. Draper’. (1944) 

1 All E R 246 (C), and relied upon certain passages 
in that decision in support of his contention that 
the tenant appellant in the present case was en¬ 
titled to protection under S. 12 of the 1950 Act. 


Safdar Ali (Guha J.) AIR. 

Among other passages. Mr. Mullick relied narti 
cularly upon the following passage* 

"A tenant remaining in possession cannot law 
fully contract not to avail himself of the pro¬ 
tection which the Acts give him if and when 
V* e landlord takes proceedings against him to 
recover possession. If he wishes to place hlm- 
se, f ou tside the protection of the Acts without 
putting the landlord to the necessity of taking 
proceedings his proper course is to deliverun 
possession. Unless and until he does so, he k 
under the shelter of the Acts, whether or not 
-o desires. No contract, and a fortiori no 
mere statement of his wishes or intentions can 
deprive him of the statutory protection" 

(9 ! On the strength of the'principle laid down 
Hi the above passage. Mr. Mullick has contended 
that even though in the instant case the tenant 
had sent a notice to the landlord communicating 
her desire to vacate the premises with efTect from 
31-8-1950. as she had continued in possession after 
that date, she was entitled to the protection of 
the 1950 Act, As regards this English case, it 
will suffice to say for our present purpose that 
that case was decided on the basis of the pro¬ 
visions of certain English statutes which differ 
in material particulars from the corresponding 
West Bengal Statutes. For one thing, in our 
statute there is no provision, as pointed out by 
Mr. Roy. on behalf of the respondents, corres¬ 
ponding to the provision in clause (c) of the 
First Schedule to the Rent and Mortgage In¬ 
terests Restrictions Amendment Act. 1933. In 
view of that provision in the English statute, it 
was possible for the Court to hold in the case of 
— ‘Brown v. Draper’, (C) that the possibility of 
a tenant changing his mind where he himself 
has brought the contractual tenancy to an end 
by a notice in being entitled nevertheless to claim 
protection is envisaged by Schedule I Para, (c) to 
the Act of 1933. Then again so far as the defi¬ 
nition of the term "tenant" is concerned, it 
would appear that there is wide divergence bet¬ 
ween the definition of that term in the relevant 
English statute in Cl. (g> of sub-s. (1) of S. 12 of 
Increase of Rent and Mortgage Interests Restric¬ 
tions Act. 1920, and the definition as contained 
in S. 2(11) of West Bengal Premises Rent Con¬ 
trol (Temporary Provisions) Amendment Act, 
1950. (West Bengal Act 62 of 1950). As observed 
before, the present appellant is not, in our view, 
a tenant within the meaning of S. 2(11) of the 
Amended Act. 

(10) Thirdly, it may be observed that in the 
present case the tenant determined her tenancy 
by a notice. Ext. 2. whereas in the case of Brown 
v. Draper', (C> there was no such notice given by 
the tenant. In view of all the circumstances, it 
does not appear to us that it will be proper to 
decide the present case on an application of the 
principle laid down in the case of — ‘Brown v. 
Draper’. (C). 

(11) There is another minor point which may 
be dealt with briefly. The appellant occupied a 
flat known as Suite Nos. 3 and 3-A, but in her 
notice Ex. 2. she mentioned Suite No. 3 only. The 
question is whether the notice was bad on that 
ground. As pointed out by the trial Court, how¬ 
ever. the receipt. Ex. 1, and the correspondence 
between the parties read along with Ex. 2 itseil 
make it quite clear that both the parties under¬ 
stood that the defendant was vacating the entire 
premises which she was occupying. There might 
be slight misdescription in the notice, EX. 4 
but that could not possibly mislead either party. 
The notice was, therefore, sufficient and legal. 

(12) We hold accordingly that the suit has been 
rightly decreed by the Courts below. The appeal 
is dismissed accordingly. 
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(13i In the circumstances, the parties are left 
to share their own co;ts of the appeal. 

(14i The appellant is allowed three months’ 
time from date to vacate the premises. 

(15) LAHIRI. J.: I agree. 

B/H.G.P. Appeal dismissed. 
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BOSE J. 

^ Pankaj Kumar Ghosh and another, Appel¬ 
lants v. Commr., Burdwan Division and an¬ 
other, Opposite Party. 

Civil Rule No. 2303 of 1952, D/- 9-12-1952. 
Motor Vehicles Act (1939), S. G4 — Nolice 
of appeal. 

It is true that S. 64 does not expressly 
provide for any notice being given to any 
person other than the appellant and the 
Transport Authority, but the moment it is 
intended to affect the right of any third 
person by any order made in the aopeal, 
a duty arises according to the principles 
of natural justice to give notice to the 
persons affected. (Para 5) 

Anno: Motor Vehicles Act, S. 64, N. 1. 

Kalyan Kumar Bose and Purnendu Sekhar 
Bose, for Appellants; Hemendra Kumar Das 
and D. Basu, for Opposite Party. 

CASES CITED : 

(A) (’52) Civil Revn. No. 1188 of 1952, D/- 
4-8-1952 (Cal) 

(B) (’52) AIR 1952 Madh-B 128: (Civil Misc. 
Appln. No. 24 of 1951) 

ORPfR •' This is an application under Art. 
226 of the Constitution for an appropriate writ 
directing the opposite parties to rescind or 
withdraw an order dated 31-7-1952 passed by 
the Commissioner, Burdwan Division, and 
given effect to by the Regional Transport 
Authority, Burdwan, cancelling the route per¬ 
mit granted i n favour of the petitioners lor 
/‘■T; 8bus ,. ir ? the Burdwan Barakar route 

nr.rcL lhe p . e . tl ‘ , ° ners alon 6 With several other 
persons applied for route permits for plying 

buses cn the Burdwan-Barakar route before 
! h ? Regional Transport Authority, Burdwan, 
being the respondent No. 2. On 9-5-1952 the 
respondent . No. 2 passed orders granting a 
loute permit to the petitioners and the said 
order was communicated to the petitioners on 
or about 14-5-1952. By the said order the pet ! 

S? U T to the p 25 

fhr.% n Secretary, Regional Transport Au- 
Burdw .t n> for inspection by 16-6-1952 
Acting upon the said order, the petitioners 
purchased one stage carriage at a cost of 
ab ° ut Rf- 26,550/- and put the same on the 

195’ f th? n?H» nn lett ° r dated - t he 6/7lh Au gust 
rmw ■ - Detlt i° ne rs were intimated that the 
Commissioner, Burdwan Division, had set aside 
0f the .Regicnal Transport Authority 

nPtffinn? 3 pe / f mit , for , one sta g e carriage to the 
petitioners after hearing an appeal preferred 

sic°e n ssfufIn 5 eeS Sanyal) - who had been un- 
getting a permit i n respect of the 

Authority) 1 Burdwan. ‘ he Eegi0naI Tr “ s > ,ort 
a this letter the petitioners were directed 

immedia^effect 6 b Thrne h tir ab ° Ve r ° Ute with 

made The pe t xtl0n ers were not 

appeal Preferred by the 
? aQ y al > nor were they given 
notice o t the hearing of that appeal at any 


stage thereof and the order of cancellation of 
the permit granted to the petitioners was 
made by the Commissioners without hearing 
the petitioners and in their absence. The peti¬ 
tioners have challenged the validity of the 
orders dated 31-7-1952 and 6/7-8-1952 on vari¬ 
ous grounds set out in paragraph 7 of the peti¬ 
tion. 

(3) Mr. K. K. Basu, the learned counsel for 
fhe petitioner, has argued with reference to 
S. (>4 of the Motor Vehicles Act, 1939, that the 
provisions of that section indicated clearly that 
the jurisdiction of the Commissioner in decid¬ 
ing an appeal is confined only to the deter¬ 
mination of the question whether the refusal 
to grant a permit to the appellant was justified 
or not, but the Commissioner has r.o power to 
order cancellation of permits granted in 
favour cf other persons who are not parties 
to the appeal and without hearing such per¬ 
sons and in their absence. 

(4) Mr. Hemendra Kumar Das, the senior 
Government Advocate, has on the other hand 
contended that there is no limit to the power 
of the Commissioner in the matter of deciding 
appeals preferred by candidates who have 
faiied to obtain permits from the Regional cr 
Provincial Transport Authorities and he can 
pass any order that he thinks fit. 

(5) It appears to me that the contention of 
Mr. Basu is consonant to reason, and to the 
principles of natural justice. The Commis¬ 
sioner, while deciding an appeal under S. 64 
cf the Act, is acting judicially or quasi-judi- 
cially and consequently he is bound to observe 
the principles of natural justice and it will be 
a flagrant violation of the principles of na¬ 
tural justice to affect the right cf a person by 
an order made in his absence and without 
giving him an opportunity to put forward his 
case before he is prejudicially affected by such 
order It is true that section 64 dees not ex¬ 
pressly provide for any notice being given to 
any person other than the appellant and the 
Transport Authority but the moment it is in¬ 
tended to affect the right of any third person 

or( * er made in the appeal, a duty arises 
according to the principles of natural justice to 
give notice to the persons affected. 

( 6 ) For the reasons set out above, and also 

f0r J\V, e t S0 ? s glven in my judgment — 'Sita- 
J£* h Y- .Regional Transport Autho- 

Hcoghly, Civil Revn. No. 1188 of 1952 

(A), this petition should 

fnSL 11 ,! ?- ay b f po,nted °ut that since the 
judgment delivered by me in Civil Revn No 

1188 of 1952 (A), a similar view has been e\- 

jgSft b 7 J* ft®* Bharat High Court, by 
M U m?‘ ' a 9Jl . Mahta J - m the case of — ‘K. 

, Bb a tia Ghisalal v. Regional TransDort 

?30 (°bV 4 oVE? M ? dh ; B 128 at pp. m 
paragraphs 14 to is' 5 '' APPl "' N °' 24 01 1951 . 

two SSS Heann S fee 1* osse “ati at 
S/VJLB. i - Rule made absolute. 
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G. N. DAS J. 

Hakir Mahamed and others, Plaintiffs-Ap- 
peilants v. Abdul Majid ar.d others. Respon¬ 
dents. 

A. F. A. D. No. 469 cf 1946, D/- 18-11-1949. 

(a) Civil P. C. (1908), O. 22, R. 4 — Suit 
against trespassers — Death of one of defen¬ 
dants. 

In regard to a co-trespasser who had 
participated in the trespass if one of the 
trespassers dies and his heirs are not 
brought on record, the whole suit abates. 
AIR 1928 Cal 138, Rel. on. (Para 2) 

The plea that the whole suit has abated 
by the death of or.e of the co-trespassers 
can be raised by the defendant lor the 
first time in the appeal from the decree 
passed against him. The Appellate Court 
can go into the matter, as in the absence 
of co-trespasser who had participated in 
the trespass no effective decree could be 
passed in the suit. (Para 2) 

Anno: C. P. C., O. 22, R. 4, N. 23, 25. 

(b) Civil P. C. (1908), O. 23, R. 1 — With¬ 
drawal of suit. 

Suit for declaration and injunction 
against trespassers — Death of one tres¬ 
passer — Suit decreed against remaining 
trespasser ar.d held to have abated against 
the deceased defendant — Plea that whole 
suit abated raised by defendant in Appeal 
—Plaintiff praying for permission to 
withdraw suit — Held prayer was not be¬ 
lated as suit could net proceed in absence 
of heirs of deceased trespasser — Decree 
set aside and permission to bring a fresh 
suit granted. (Para 3) 

Anno: C. P. C., O. 23, R. 1 N. 10, 11. 

Panchanan Chowdhury, for Appellants; 
Apurba Charan Mukherjee and Ganganarayan 
Chandra, for Respondents. 

CASES CITED : 

(A) (’34) AIR 1934 All 716: 150 Ind Cas 148 

(B) (’28) AIR 1928 Cal 138: 46 Cal LJ 433 

JUDGMENT : This appeal is by the plaintiffs. 
The plaintiffs are the owners of a plot of land 
recorded in C. S. Dag No. 885. On the west of 
plaintiffs’ properties lies C. S. Dag No. 770 
which the plaintiffs claim as the village path¬ 
way. Beyond that lies C. S. Dag No. 854 which 
belongs to the defendants. The plaintiffs’ case 
was that the defendants including defendant 
No. 5 Amina Bibi by a concerted act threw 
earth on the west portion of the said pathway 
and was preparing to put a mud wall on that 
portion. The plaintiffs accordingly brought a 
suit for declaration that the disputed strip 
Schedule Ka of the plaint was a part of the 
village pathway and for a mandatory injunc¬ 
tion directing the defendants to remove the 
earth which they have thrown and for a per¬ 
manent injunction restraining the defendants 
from raising any wall on the disputed land. In 
the course of the suit, defendant No. 5 Amina 
died and an application for bringing her heirs 
on record was dismissed and the trial court 
directed that the suit shall abate so far as the 
heirs of Amina are concerned. This order was 
made on 18-4-1944. No steps were taken by the 
plaintiffs to have the order vacated and the 


suit proceeded and in the result the plaintiffs’ 
sun succeeded. On appeal by the defendants 
•he lower appellate court has held that the en¬ 
tire suit has abated because of non-substitution 
of ihe heirs of Amina Bibi. In the lower ap¬ 
pellate court the plaintiffs were respondents 
ar.d made an application fer withdrawal of the 
suit and for liberty to bring a fresh suit on 
the same cause of action. It was otherwise 
barred and the lower appellate court refused 
to accede to this prayer. In the result the 
plaintiffs’ suit was dismissed. The plaintiffs 
have preferred this appeal. 

(2) Mr. Chowdhury, appearing for the ap¬ 
pellants, has contended that the lower appel¬ 
late court was wrong in allowing the defen¬ 
dants to raise for the first time in the appel¬ 
late ccurt a plea that the whole suit abated. 
In my opinion the court was entitled to go 
into the matter, as in the absence of co-tres¬ 
passer who had participated in the obstruction 
caused in the disputed pathway no effective 
decree could be passed in the suit. Mr. Chow¬ 
dhury referred to a decision in the case of — 
•Shibban v. Allaha Mehar’, AIR 1934 All 716 
(A). So far as this Court is concerned, it was 
held in the case of — ’Arunadoya Chakravarty 
v. Mahomed Ali’, AIR 1928 Cal 138 (B) that 
in regard to a co-trespasser who had partici¬ 
pated in the trespass if one of the trespassers 
dies ar.d his heirs are not brought on record 
the whole suit abates. I cannot, therefore, 
accede to the first contention raised by Mr. 
Chowdhury that the abatement should be 
limited to the heirs of Amina Bibi. 

(3) Mr. Chowdhury next contended that the 
plaintiffs may be allowed leave to withdraw 
this suit. The lower appellate court overruled 
this Drayer on the ground that it was made at 
a later stage. Mr. Chandra, appearing for the 
respondents, reiterated the same objection. In 
my ooinion, this is not a correct view to take. 
The trial court had limited the abatement of 
the suit so far as it concerned the heirs of 
Amina. The Question whether the whole suit 
abated or not was not raised by the contesting 
defendants in the trial court. If the matter 
had been raised in the trial court the plaintiffs 
would have taken proper steps at the time ar.d 
the costs incurred by the plaintiffs who suc¬ 
ceeded in the trial court would not have been 
thrown away. In these circumstances, it can¬ 
not be said that the prayer was a belated one. 
As the suit cannot proceed in the absence of 
the heirs of Amina I think the proper order to 
pass is to set aside the judgments and decrees 
of the courts below and to direct that the 
plaintiffs-appellants will be at liberty to bring 
a fresh suit on the same cause of action if not 
otherwise barred. 

(4) The result, therefore, is that the judg¬ 
ments and decrees of the Court below are se 
aside ar.d the appellants are allowed to with¬ 
draw the suit with liberty to bring a fresn 
suit as directed above. The parties will bear 
their own costs in this court. 

B/D.R.R. Order accordingly- 
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P. B. MUKHARJI J. 

P. K. Ghosh, Applicant v. Mrs. K. Dutt, Res¬ 
pondent. 

Suit No. 1490 cf 1952, D/- 2-12-1952. 

: '(a) Letters Patent (Cal), Cl. 13 — Power 
to transfer suit is affected by S, 1G of Rent 
Control Act — (Houses and Rents — West 
Bengal Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), S. 16). 

^ Reading the words “notwithstanding 
anything contained in any other law” and 
“no other Courts shall be competent to 
entertain or try such suit” occurring in S. 

16, West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1950, the pro¬ 
per conclusion to arrive at is that all juris¬ 
dictions of the High Court in entertaining 
or trying a suit are allected in all cases cf 
a suit by a landlord against a tenant in 
which recovery of possession of any pre¬ 
mises to which the said Rent Control Act 
applies “is claimed” except suits involving 
a substantial question of law as to the 
interpretation of the Constitution of India 
when under Art. 228 of the Constitution 
the High Court has the jurisdiction to 
transfer such suits from a subordinate 
Court. Thus, S. 16, West Bengal Premises 
Rent Control (Temporary Provisions) Act, 
1950, has destroyed the jurisdiction of the 
High Court under Cl. 13 of the Letters 
Patent to entertain or try suits of the 
nature and description mentioned in that 
section of the Act. (Paras 8 . 10) 

Anno: L. P. (Cal), Cl. 13 N. 5. 

(b) Letters Patent (Cal), Cl. 13 — Transfer 
of suit for purpose of justice — (Houses and 
Rents — West Bengal Premises Rent Control 
(Temporary Provisions) Act (1950), S. 16). 

It is not the jurisdiction of the Small 
Causes Court that the Chief Judge exer¬ 
cises under Sch. B of S. 16 of the Rent 
Control Act, but he exercises the jurisdic¬ 
tion of the Court of a District Judge. As 
such that Court being quite competent to 
deal with any question arising out of the 
fact of tenancy or relating to the construc¬ 
tion of the provisions contained in anv 
Act, it will not be for the purposes of 
justice to transfer a suit for ejectment 
governed by the Rent Control Act to the 
High Court, even if Cl. 13 of the Letters 
Patent can be construed to be legally ap¬ 
plicable to such suits. (Paras 13, 15) 
Anno: L. P. (Cal), Cl. 13 N. 1 . 

BefpoStat. 1 ’' f " Applican,; Aralya Bose ' !or 

fn5 UD ? ME J?, T: 11118 is an application for trans¬ 
it ,9 Vr 13 the Hlgh Court Letters Pa- 
J 40, 1490 of 1952, now Pending before 
tne chief Judge, Court of Small Causes, Calcutta. 

* c °Py of Plaint In that suit is annexed to the 
petition, in that suit, the respondent Mrs. K. 

?hi tt «^i. Pla c J alms a decree for eviction of 
the applicant as defendant In that suit The 

?n 6 ^ m that plaint ls that the applicant was 
m occupiition 0 f the entire first floor flat of pre- 

Moira Street. Calcutta, as a monthly 
respondent on an arrangement 
f a , monthl y rent of Rs. 500/- pay- 
011 the expiry of each English calendar 

instituted The ^ ta 1 the Sma11 Causes Court was 
instituted sometime in June, 1952 . 


( 2 ) The grounds of merit on which such trans¬ 
fer ;s asked are set out in para. 16 of the petition. 
Briefly stated, these grounds are that in the suit 
in tiie Small Causes Court difficult o.ucstions of 
law and/or facts will have to be decided, spe¬ 
cially questions relating to the factum and validi¬ 
ty of an alleged marriage of the respondent with 
one Rangulal Dutt. since deceased and questions 
of construction of the Special Marriage Act and 
the Succession Act. It is stated that the apoli- 
cant was originally a tenant under the said 
Rangulal Dutt at a rent of Rs. 500/- but later 
on, ne Decame a tenant of a garage in addition 
at an extra monthly rent of Rs. 30/-. The res¬ 
pondent Mrs. K. Dutt lilc-d the Small Cause Court 
suit against the applicant in her capacity as a 
w.dow of the said Rangulal Dutt, deceased. The 
applicant’s case is that he has challenged the 
validity of respondent’s marriage with the said 
Rangulal Dutt and her status as his widow to 
claim the eviction of the applicant, in fact the 
applicant says in para 13 of his affidav.t that 
Rangulal Dutt was married to one Bijoli Sinha 
daughter of the late Lord Sinha under the Spe¬ 
cial Marriage Act. 1872. and had two daughters 
01 such marriage by the names of Brinda ar.d 
Anjali who it is alleged, are married to English¬ 
men and arc residents abroad. It is said bv the 
applicant that the widow Bijoli Dutt (nee Sinha) 
and her two daughters as aforesaid are alive and 
tne success.on to the estate of Rangulal Dutt, de¬ 
ceased, has devolved upon his widow Bijoli Dutt 

Tv lnf r sa ^ tW0 daughters and not upon the ap- 
£ ^respondent's answer on the point 

is that the sa.d Rangulal Dutt died leaving a will 

n 0 ’ 12 - 1949 and und ^ that Will, the testator 

whole P o' I ?h? t ~L certam ! egacies bequeathed the 
whole Oi the residuary estate including the said 

S iS ? Nc L 4 ’ Mo *ra Street, Calcutta to the re9 

ffnhLnJP? ,f espondent says that on 3-G-1949, 
she obtained letters of administration in resne-t 

tut. 1 e n CState of the 831,1 deceased with a copy of 
the will annexed from this Court and in her zl- 
plication for such letters of administration the 
to- Bijoli Dutt and he^ fwo daughter 
®£*pda and Anjali gave their consent. On that 
^“"d, Airs. K. Dutt, the present respondent now 
claims to be the only owner of the said premises 
as the sole residuary legatee under such will n 
is ffi^ged that the administration of the estate 

£tn c d°ri and au dcbts and 

°.l her . ^unds of merit relate first ns 
pte point of this allegation S that if it 

over n g. 500/? l per SmSutStSa 1 '^ wiU 

Court will be CompeS to JJth? &teventthis 

Small Causes Court ^ n pIeaded m the 

graph 5 that *S? car 111 Para- 

the plaintiff reason shu!^. ic £ ^ that 

occupation of the defendfmt qU «- rCS u the ,P°rtion in 

Mr. Myer whom the (° r herself and one 

or has married and fo?°tv. d ? Dt ^ aL)0ut to marry 
It is. therefore Sd bv fi?Li^ pecl J ve familie s- 
truction inter alia of SeeHn™* ns lican j that cons ' 
West Bengal ? 16 . and S. 12 (h). 

amended^ oneSf3i?Sffl 1 S?? tro1 £ ct - 195 °- « 

to be tried in that suit di S£ ult questions of law 

about the convenience of th? 6 other grounds are 

of by the High Court leL Case , u 6lng disposed 
Causes Court m lastead of by the Small 
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(4) Both on the grounds of fact and of law, 
great difficulties are on the way of the applicant. 

(5) The legal point is whether such a suit can 
any longer be transferred under Clause 13 of the 
Letters Patent of this High Court. Section 16 
of the West Bengal Premises Rent Control Act, 
1950. provides: 

"Notwithstanding anything contained in any 
other law a suit by a landlord against a tenant 
in which recovery of possession of any premises 
to which this Act applies is claimed shall lie to 
the courts, as set out in Schedule B, and no 
other court shall be competent to entertain or 
try such suit”. 

Schedule B of that Act provides inter alia: 

*‘(1) Where the premises are situate on land, 
wholly within the Ordinary Or.ginal Civil 
Jurisdiction of the Calcutta High Court: 

(i) When the rent payable for one month for 

the premises exceeds Rs. 500/- 
The Calcutta High Court. 

(ii) In ail other cases — The Chief Judge of 

the Calcutta Court of Small Causes, who 
shall entertain and try the su.t as a 
Court of District Judge under the Bengal 
Agra and Assam Civil Courts Act, 1887;" 
The other parts cf Schedule B of the Rent Con¬ 
trol Act are not relevant lor the present purpose. 

(6) Reading these provisions of S. 16 of the Rent 
Control Act and the Schedule B thereof, it ap¬ 
pears to me that the Calcutta High Court is not 
competent to entertain or try a suit for the re¬ 
covery of possess.on of any premises the rent of 
which does not exceed Rs. 500/- per month. This 
deprivation of the jurisdiction of the Calcutta 
High Court has a legal history whose details need 
not detain us. It is enough to say that in its 
wisdom the legislature has now stated that such 
suits are to be tried not by the Calcutta High 
Court, but by the Chief Judge of the Small 
Causes Court acting as a Court of the District 
Judge. 

(7) Clause 13 of the Letters Patent gave to this 
High Court. 

"Power to remove, and to try and determine, as 
a Court* of extraordinary original Jurisdiction, 
any suit being or falling within the jurisdiction 
of any Court, whether within or without the 
Bengal Division of the Presidency of Fort Wil¬ 
liam, subject to its superintendence, when the 
said High Court shall think proper to do so. 
either on the agreement of the parties to that 
effect, or for purposes cf justice, the reasons 
for so doing being recorded on the proceedings 
of the said High Court". 

The question, therefore, now is whether this 
power of the Calcutta High Court to remove, and 
to try and determine such suits in this High 
Court's extraordinary Original Jurisdiction has 
been curtailed by S. 16, West Bengal Premises 
Rent Control Act, 1950. That powers under the 
Letters Patent can be curtailed by legislation can¬ 
not be doubted. Clause 44 of the Letters Pa¬ 
tent is clear on the point. The Rent Control 
Act 1950. has received the assent of the Presi¬ 
dent of the Indian Union. The language in S. 
16 of the Rent Control Act which uses the fa¬ 
mous words "Notwithstanding anything contained 
in anv other law" covers the law as contained in 
Clause 13 of the Letters Patent of the High Court, 

(8) The argument was advanced on behalf ot tne 
applicant that the High Court under Cl. 13 of the 
Letters Patent tries suits which it has ordinarily 
no jurisdiction to try and that this S. 16 of the 
Rent Control Act, 1950, only refers to and should 
be understood only in relation to the original Civil 
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jurisdiction of the High Court, and therefore it is 
contended that S. 16 of the Act does not affect the 
extraordinary original civil jurisdiction given undpr 
Cl. 13 of the Letters Patent. The section itself 
does not say whether it is the original jurisdiction 
or the extraordinary original jurisdiction which 
was intended to be affected. The section is unqua¬ 
lified on this point. When, therefore, the section 
is silent on the point it can only be read in its 
amplitude and the proper conclusion to arrive at 
will be that all jurisdictions of this Court in en- 
tertaming or trying a suit are affected in all cases 
of a suit by a landlord against a tenant in which 
recovery of possession of anyi premises to which 
this Act applies "is claimed" except suits involv¬ 
ing a substantial question of law as to the inter¬ 
pretation of the Constitution of India when under 
Art. 223 of the Constitution this High Court has 
the jurisdiction to transfer such suits from a sub¬ 
ordinate Court. 


(9) It is then argued that the words: "Shall lie 
to the Courts" indicate that it is the original juris¬ 
diction where suits are instituted, which is in the 
contemplation of the section. But the latter part 
of S. 16 of the Act uses much wider language when 
it says: "And no other Court shall be competent 
to entertain or try such suit”. The bar operates 
not merely on the entertainment of such suit but 
also it prohibits trying of such suits by the High 
Court. "Such suit" in that part of the section 
means: "A suit by a landlord against a tenant 
in which recovery' of* possession of any premises 
to which this Act applies is claimed", and not 
merely suits which could be instituted originally 
in this High Court. The words: "Ordinary Ori¬ 
ginal Civil Jurisdiction of the Calcutta High Court" 
appear in Sch. B of the Rent Control Act of 1950. 
But the use of such words is only to denote or fix 
the situs of the land. It is quite clear that pre¬ 
mises No. 4. Moira Street, Calcutta, is within such 4 
situs and within the ordinary original Civil juris¬ 
diction of the Calcutta High Court. In that view 
of the matter, I am unable to read and construe 
S. 16, West Bengal Premises Rent Control Act, 
1950. as affecting only the original jurisdiction of 
the Hieh Court in the sense that such suits can¬ 
not be instituted in this High Court. By reason 
of the clear words: "and no other Courts shall 
be competent to entertain or try such suit", the 
intention of the legislature is clear that this High 
Court shall not entertain or try such suits. Now 
suits are transferred under Cl. 13 of the Letters 
Patent only with a view to enable this High Court 
to try such suits. There will be no point, there¬ 
fore, in transferring a suit under Cl. 13 of the 
Letters Patent when the Act has deprived this 
High Court of any power to try such a suit. To 
give the High Court such power by construing S. 

16 of the Rent Act as affecting only the ordinary ori¬ 
ginal civil jurisdiction & not the extraordinary ori¬ 
ginal jurisdiction will be clearly to defeat the lan¬ 
guage of tlie section by a process of back-door con¬ 
struction. which I do not propose to adopt, in 
fact, if the construction was to be limited oni> 
to suits that could be instituted in this Court. ^ 
then it would have been enough for this section 
to have stopped after the words: lie ,^Ip- 

Courts as set out in Schedule B". The further 
words: "and no other Court shall be competent 
to entertain or try such suit" would then, in tna 
event, be completely redundant. 

(10) For these reasons. I hold that on tills po n 

of law. S. 16. West Bengal Premises ^J^.^ourt 
Act. 1950. has destroyed the jurisdiction of ttiisXtouri 
under Cl. 13 of the Letters Patent to enterrai^ 
trv suits of the nature and description 


or 


tioned in that Section of the Act. 
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me said Administration of Evacuee Property Apt 
The petitioners thereafter applied for reSkW 
Jg * t patter but this, was not done 
* 19o2 the said firm again applied for imoort 

qTk betel ' nuts for the Period JanuaiyE 
19o2 but by a letter dated 13-6-1952 the respcm! 

Vizianagaram. Cochin. Calicut,'Jamnagar. Penang & the firm^had 'be^n declared defunct^unripr ^ 
Singapore. The petitioner No. 1 lives at various Evacuee Property ofhe «m agS 

applied for import licence for betel-nuts for the 
period July-December 1952 but the said application 
v,as not considered by the respondents. 


the name and style of Haji Sattar Haji Pir 
Mohammed. The principal place of business of 
the said firm is at 23. Amratola Lane Calcutta. 
The petitioner No. 1 is the owner of the said 
premises and while in Calcutta he resides at the 
said premises. The said firm has branches at 
Bombay. Madras, Kanpur. Agra, Delhi. Bhatinda. 


places and manages the business of the firm 
through managers or agents. Until recently, one 
Essa Haji Daud was the Manager of the petitioner 
No. 1 but on or about 18-8-1950 the petitioner No. 
2. Adam Kara has been appointed as the agent of 
the petitioner No. 1 for managing the said busi¬ 
ness in the State of West Bengal. It is alleged that 
the petitioner No. 2 is also a working partner of 
the said firm Haji Sattar Haji Pir Mohammed 
and is remunerated by a share of profits thereof. 

The case of the petitioner No. 1 is that he was 
born of Indian parents in the State of Saurashtra 
.and owns extensive immoveable properties at 
various places in India. He is a member of the 
Indian Chamber of Commerce. Muslim Chamber 
of Commerce. Indian Produce Association and 
other associations at Calcutta and is recorded as a 
voter in the municipal and Parliamentary Elec¬ 
toral Rolls for the constituency comprising the 
said premises No. 23. Amratola Lane. Calcutta. The 
firm of the petitioners is assessed to Income-tax 
under Indian Income-tax Act and also to Sales 
Tax under the West Bengal Sales Tax Act. The 
petitioner No. 1 pays rates and taxes to the Cor¬ 
poration of Calcutta with respect to his property 
at 23. Amratola Lane and also holds trading licence 
granted by the said Corporation of Calcutta. 

From the year 1933 to 1946. the petitioner No. 1 
imported various gools including foodstuffs, spices, 
mineral oils, yams, salt, sugar etc., and the value 
•of such imports was about Rs. 50 lakhs per every 
accounting year. Since 15-8-1947, the petitioner's 
firm as an Established Importer on various goods 
applied for and regularly obtained in the usual 
course import licences or quotas for various goods 
for import through the port of Calcutta, till the 
half-yearly period January-June 1951. There were 
two applications made for import licences for the 
period January-June 1951—one for importing cloves 
from Zanzibar to Calcutta and the other for im¬ 
porting betel-nuts from Penang and Singapore to 
Calcutta. The said applications were made on 
4-1-1951 and G-2-1951 respectively. In response to 
these applications an import licence dated 1 - 2 - 
T951 for cloves and an import licence dated 9-3- 
1951 for betel-nuts were granted by the respon¬ 
dents in favour of the said firm of the petitioners. 
Subsequently, upon request of the petitioners, the 
respondents duly validated both the above licences 
for double the value of the goods specified therein 
and extended the validity of the licences by six 
months. 

On or about 9-6-1951 the Deputy Custodian 
(Judicial) of Evacuee Property at Lucknow declared 
the petitioner No. 1 as an evacuee under the Ad¬ 
ministration of Evacuee Property Act 1950 (31 of 
1950) and the said firm of the- petitioner was de¬ 
clared as evacuee property. As a result thereof 
the petitioners have ceased to carry on any busi¬ 
ness in Saurashtra, Kanpur, Madras, Travancore- 
Cochin and Uttar Pradesh. On 21-9-1951 the firm 
of the petitioners applied for supplementary im¬ 
port licences for the period July-December 1951 
for Importing cloves from Zanzibar and for im¬ 
porting betel-nuts from Penang and Singapore. The 
respondents, however, by their letters dated 3-10- 
1951 and 26-10-1951 refused to grant the said sup- 

• plementary licences on the ground that the peti¬ 
tioner No. 1 had been declared an evacuee and his 

• said firm had been declared evacuee property under 


ft is stated that before rejecting the petitioner’s * 
application for import licence an opportunity 
should have been granted to the petitioners to 
make representations and to be heard in respect 
of the matter and the orders refusing the licence 
are bad as they are based on extraneous and ir¬ 
relevant considerations and in violation of the 
principles of natural justice. It is further stated 
that it is incumbent upon the respondents to con¬ 
sider the pending applications on merits and in 
accordance with the rules and regulations govern¬ 
ing the matter and to grant the licences asked 
for by the petitioners. 

(3) Mr. Santosh Kumar Basu, the learned Advo¬ 
cate for the petitioners has contended that the 
petitioners' firm as an Established Importer has a 
right to get the import licences applied for, and as 
the conditions precedent for getting the licences 
have been satisfied, the respondents had no justi¬ 
fiable reasons for refusing the licences. Mr. Basu 
has referred to the Gazette of India (Extraordi¬ 
nary) Publication of the Public Notice No. 101 
dated 15-12-1950, and argues with reference to 
Paragraph 4(a) of S. 1 and Para. 23 of S. II there¬ 
of (Page 631) that established importers are en¬ 
titled to be allotted quotas of licences based on 
their past imports. It is also submitted by Mr. 
Basu that the applicant for the licences having 
duly complied with the procedure for obtaining 
such licences and having presented the applica¬ 
tions which are complete in all respects, there is 
no scope for the respondents to refuse to grant 
the licenses asked for. Mr. Basu points out that 
the only grounds on which licences can be re¬ 
fused are in cases which fall within Paras. 8 and 9 
(Page 633) or when there is non-compliance with 
the requirements of Paras. 11, 12, 13, 14, 15, 16, 
17, 35 and other paragraphs of the Public Notice. 

(4) Mr. G. P. Kar who appears on behalf of the 
respondents has contended on the other hand that 
the petitioners have no legal right to get a licence 
as a matter of course, but the matter of granting 
and refusing licences rests entirely in the discre¬ 
tion of the licensing authorities and unless it can 
be established that the discretion has been exer¬ 
cised in bad faith, the petitioners have no right to 
maintain this application or to invoke the jurisdic¬ 
tion of this Court under Art. 226 of the Constitu¬ 
tion. Mr. Kar has placed reliance on the case 
of __ *veerappa Pillai v. Raman & Raman Ltd., 
AIR 1952 SC 192 (A) and a decision of a Bench or 
this Court in — ‘Director of Consumer Goods v- 
Rov Brothers’, Appeal No. 101 of 1952 D/- 19-1Z - 

1952 (B). _ 

In the case of — ‘Director of Consumer Gooas v.. 
Roy Brothers*, (B) Lahiri and Guha Roy JJ. neia 
that the firm of Roy Brothers who carried on l w 
business of manufacture of an adhesive substance 
known as P. B. Clay and required a certain quantity 
of cement for such business could not claim a 
permit for a monthly quota of cement as a matter 
of right, and. in that view, of the matter came 
the conclusion that no application under A . 
was maintainable at the instance of the firm 
Roy Brothers who moved this Court Oie. 
of a Writ in the nature of Mandamus, ^e learneu 
Judges relied on the case of - ‘State of Orissa 
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Madan Gopal Rungta', AIR 1952 S C 12 (C) in 
which it has been held that the existence of a 
right is the foundation of the exercise of the juris¬ 
diction of the Court under Art. 226 of the Con¬ 
stitution. The learned Judges also relied on — 
‘Veerappa Pillai's case (A)’ which lays cown that 
••the issue or refusal of permits under the Motor 
Vehicles Act is solely within the discretion of the 
Transport Authorities and it is not a matter 
of right. No one is entitled to a permit as of 
right even if he satisfies all the prescribed condi¬ 
tions.” 

Now Ss. 42. 48 and 60 of the M. V. Act correspond 
substantially to the Notifications dated 1-7-1943 
and dated 6-3-1948 printed in Appendices “A” and 
"H” (i) and (ii> of the Red Book. The reasonings 
of Lahiri J. should therefore apply to the case 
before me, though no doubt there are slight dif¬ 
ferences between the facts in that case and the 
case before me. 

(5) In view of the aforesaid decisions. I have no 
other alternative but to hold that the petitioners 
in the case before me have no legal right which 
can form the foundation of an application under 
Art, 226 of the Constitution and hence this appli¬ 
cation must fail on this ground alone. 


(6) Mr. Santosh Kumar Basu also contended that 
the orders of the respondents refusing the licences 
asked for. being based on extraneous or irrelevant 
considerations this Court has power to interfere 
with and cancel such orders and to direct the 
respondents to deal with the applications of the 
petitioners for licences according to law. Mr. Basu 
has argued that if the procedure prescribed for 
granting licences is not complied with or there 
is any breach of any condition of licence or an 
applicant for licence is guilty of anv acts or con¬ 
duct in relation to the licences or in relation to 
the carrying on of the import business, which make 
him unfit to be the holder of a licence, or in other 
words is guilty of acts and conduct as are envisaged 
in paragraph 3 of Chapter Vin (page 51) of the 
Handbook of Rules and Procedure relating to im¬ 
port Trade Control published by the Ministry of 
~.°J? m « rce ,, an d Industry, Government of India in 
1952 (Small Red Book), then refusal or cancella¬ 
tion of licence on any such ground may be held 
to . be justified. But as the respondents have not 
refused licence on any such ground but on the 
ground that the firm of the petitioners is an 

?hp C ™ Pr H° P€ r ty , and ^ at jt a defunct firm 

h ^ ve teken 11110 consideration ex¬ 
traneous and irrelevant matters and have thus 

SSS e ? h th 5 lr ^diction and have not acted 
,*5? four coraers of the Statute by which 
their rights, powers and duties are defined. 

It appears to me that this contention of Mr 
J?°l without substance. Some of the Rules 
“ appearing in the Handbooks 
ed , from . t ‘ me t0 Mme by the Government 
riliMrhn h . a ^ e statutory force but some are merelv 
departmental instructions issued by the Ministry 

regulation and^ntrol ofS- 
port trade. It is clear that some of the rules and 
procedure have been brought Into existence in 

power contained in I 3 of tie 
Imports and Exports (Control) Act. 1947. Section 3 

confers power on Central Government to make 

“lining Provisions for prohibiting res- 

tei^ nf t°h r .n° erwlS M cootrollln S the various mat 


however appear to have any statutory force but they 
are merely departmental instructions issued for the 
guidance of the licensing authorities and the pub¬ 
lic and as indicating the policy and scheme of the 
Government relating to Import Trade Control. 
Tne notifications referred to in Appendix H(i) and 
Appendix H(ii» of the Smail Red Book which have 
undoubtedly statutory force show that the powers 
and rights of the licensing authorities with regard 
to the matters of granting, refusing and cancelling 
of licences, are defined in these notifications. The 
Notification No. 2 ITC/43 of the Ministry of Com¬ 
merce dated 6-3-1948 <Appendix H (i» pages 

158-159 Small Red Book) sets out the circumstances 
and conditions under which a licence may be 
refused. It does not appear that the notification 
provides for refusal of a licence on the ground 
that an applicant for licence has been declared an 
Evacuee. 


The sole ground on which the applications of 
the petitioners have been refused, appears to be 
that the branch firms of the petitioners at 
Kanpur and other places outside West Bengal 
have been declared to be Evacuee property and 
as such the firm which carries on business in 
West Bengal must also be deemed to be an Evacuee 
property and as having become defunct. This is 
a ground of refusal which is not contemplated by 
the Notification No. 2 I.T.C./48 dated 6-3-1948. If 
an applicant can be refused licence because he is 
an evacuee, an Englishman or any foreigner who 
is not a citizen of India can be refused license 
because of their foreign nationality. But such a 
thing was never contemplated by the relevant 
statutes or Notifications. In my view therefore 
the refusal must be held to be bad. See — ‘Basanti 
Rice Mill v. C. S. Maitra*. AIR 1952 Cal 206 (D). 

It has been held that 


—* 4wo wawuocu uidi'teiiuii uona 
fide not influenced by extraneous or irrelevant 
considerations and not arbitrarily or illegally the 
Court, cannot interfere; they are not a Court of 
appeal from the tribunal but they have power 
to prevent the international usurpation or mis¬ 
taken assumption of a jurisdiction beyond that 
ghen to the tribunal by law & also the refusal of 
their true jurisdiction by the adoption of ex¬ 
traneous considerations in arriving at their con¬ 
clusion etc—over such tribunals." 

Per L. J. Farwell, in — ‘Rex v. Board of Education’ 

2 K-B. 165 at p. 179 (E). See aS>- ’Sham 

v. Wakefield. (1891) A C 173 at pp. 179, 184 (P)- 

— Reg v. Cotham’, (1898) 1 Q B 802 at d 807 (G : 

St Pancras Vest S\ (S? Si™ B°D 

371 at p. 3io (H) and — ’Sadler v. Sheffield Corno- 

ration'. (1924) 1 Ch 483 at pp 504-505 m mv 

£ % S s em l 

cSn Madras’!^AIR lgTsc'lW 

is a a£?or*222! however that the present case 

bound*to holf^J* Junction, but as i am 

10 hold to of the decision of t£fc 
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Court in — ‘Appeal No. 101 of 1952 in O. S. Mat¬ 
ter No. 208 oi 1951 (Cal) (B)‘ that the petitioners 
have no legal right, I am unable to give any relief 
to the petitioners in this case. It may be noted 
however that the Madras High Court in the case 
of — *C. S. S. Motor Service v. State of Madras’, 
AIR 1953 Mad 279 at p. 295.295 (L> has pointed 
out that the case of — ‘Veerappa Pillai (A)’ upon 
which reliance is placed by this Court in — ‘Roy 
Brother’s case (B>‘ was a pre-constitution case and 
the observations made by the Supreme Court must 
be limited to cases under M. V. Act arising before 
the Constitution. 


A.I.B. 

itself constitute an exercise of judicial power Thu 
propositions set out are as follows: * e 

“(l) A tribunal is not necessarily a Court in this 
strict sense because it gives a final decision ( 2 i 
Nor because it hears witnesses on oath (3) Nor 
because two or more contending parties appear 
before it between whom it has to decide. (4) Nor 
because it gives decisions which affects the rights 
of subjects (5) Nor because there is an appeal to 
a Court (6) Nor because it is a body to which a 
matter is referred by another body. See — ‘Rex 
v. Electricity Commissioners*, (1924) 1 KB 
171 <P)." ’ 


Pancrc Gopal V. Jogen Naskar (Chunder J .) 


(7) Mr. Santosh Kumar Basu placed reliance on 
— ‘Hooson Kasam Dada (India) Ltd. v. Custodian 
of Evacuee Property. Madras’. AIR 1951 Mad 876 
(1) (M) to show that the opinion formed by the res¬ 
pondents that the Calcutta firm of the petitioners 
is an Evacuee property, is wrong, and consequently 
the ground or reason put forward for refusing the 
licences Is not a valid or substantial one. It is not 
ncces.-ary, however, for the purpose of this case 
to decide the question whether the opinion of the 
respondents is erroneous or not. Even assuming 
it to be the correct view of the scope of the Ad¬ 
ministration of Evacuee Property Act, the act of 
the respondents in rejecting the applications for 
licences on such ground must be held to be one 
which is outside the four corners of the Notifica¬ 
tion No. 2 I.T.C./48 dated 6-3-1948 which governs 
the matter of refusal of licences. 

(8) It was contended by Mr. Basu that the rules 
and procedure governing the grant of licences 
show that in exercising the powers and functions 
of granting or refusing licences the respondents 
act judicially or quasi-judicially and as the orders 
of refusal have been passed without giving an 
opportunity to the petitioners to put forward their 
case, there has been violation of the principles of 
natural justice and so the orders of refusal are 
bad. Reference is made to various provisions in 
the Red Book to show that the application for 
license is treated as a claim, evidence has to be 
produced in support of the claim, the licensing 
authorities have to consider such evidences, they 
have to decide whether affidavits can be accepted 
in any particular case, they have to decide whether 
there has been contravention of any rule or regu¬ 
lation in any particular case, and these are said to 
be matter; which indicate that a judicial approach 
is necessary. 

It appears to me that in the matter of granting or 
refusing licences the respondents discharge only 
administrative functions. There is nothing in the 
Statutes governing the matter which indicate that 
there Ls a duty cast upon the respondents either 
expressly or impliedly, to act judicially or quasi- 
judicially. In refusing or cancelling a licence the 
respondents are taking merely executive action to 
deny or withdraw a privilege because they believe 
that the applicants are unfit to hold or retain a 
licence. See —Nakkuda Ali v. M. F. De. S. Jaya- 
ratne\ 54 Cal V/ N 883 at 889-890 (PC) (N). 

(9) In the case of — ‘Shell Co. of Australia v. 
Federal Commissioner of Taxation’, (1931) A C 
275 (O) referred to by Mr. Kar. Viscount Dunedin 
in attempting to determine the question “what is 
exercise of judicial power" observed as follows: 

“The authorities are clear to show that there are 

many tribunals with many of the trappings of a 

Court which nevertheless, are not courts in the 

strict sense of exercising judicial power." (page 

296). 

Later on at page 297 the Judicial Committee 
enumerated some negative propositions to show 
that even exercise of certain specific powers which 
are ordinarily exercised by a Court does not by 


These observations were made in deciding the ques¬ 
tion whether a Board of Review set up under the 
Commonwealth Income Tax legislation was a court 
exercising judicial powers in the strict sense. Al¬ 
though a ouasi-judicial body is not bound to act in 
accordance with strict rule; of judicial procedure 
but can act on principles of administrative poliev 
or convenience, there must be an express or im¬ 
plied duty imposed by Statute to act judicially or 
quasi-judicially. There is, as I have pointed out, 
no such statutory obligation upon the respondent!. 
The provisions relating to production of evidence 
etc. referred to by Mr. Basu in the Red Book have 
no statutory force but they are merely depart¬ 
mental instructions, issued in order to enable the 
licensing authorities to satisfy themselves as to 
the fitness of the applicants to get the licenses 
asked for. 

(10> It is not necessary to say anything more on 
this point except that there was no duty cast upon 
the respondents to give any hearing to the peti¬ 
tioners before refusing the applications for licence 
and so there has been no violation of the princi¬ 
ples of natural justice in the present case. 

(11) Mr. Kar has submitted that the petitioner 
No. 2 has no right or authority to maintain this 
application under Art. 226 of the Constitution 
either for self or on behalf of the petitioner No. - 
1. There is dispute as to the status of the peti¬ 
tioner No. 2 in the firm Haji Sattar Pir Mohammed. 
The petitioner No. 2 claims to be a working part¬ 
ner. The decision of this question depends on the 
real intention and conduct of the two petitioners 
in relation to the firm and without further mate¬ 
rials and evidence the question cannot be satis¬ 
factorily determined in this application. The peti¬ 
tioner No. 2 has also placed reliance on a Power 
of Attorney executed by the petitioner No. 1 in 
his favour.' Mr. Kar has submitted that the 
Power of Attomev is not wide enough to cover an 
application under Art. 226 of the Constitution. As 

it is not necessary for the disposal of this case to 
decide this question as to the maintainability oi 
this application I express no opinion on this point. 

(12) In the result this petition fails. The Rule 
is discharged. I make no order as to costs. 

R/p nr) Petition dismissed. 
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CHUNDER J. 

Panchu Gopal Ghose, Complainant-Petitioner 
Jogen Naskar, Accused-Opposite Party. 
Criminal Revn. Case No. 134 of 1953, D/- 

■5-1953. urvui 

Criminal P. C. (1898), S. 250(1) 
pon him to show cause.” 

Section 250(1) clearly lays down ™ai 
the Magistrate is to call upon the com 
plainant forthwith and not tha V*^ e cause 
Dlainant cannot have time to show ca ^e 
and must show cause forthwith. Tne 
complainant may ask for time and 
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question of granting time must be decided 
on its merits and if time is necessary time 
is to be granted. (Para 1) 

Anno: Cr. P. C., S. 250 N. 10. 

C C. Gangully and Amaresh Cn. Roy, for 
Petitioner; Rabindra Nath Mitra, for Opposite 
Party. 

ORDER: The facts in this case as far as 
necessary for our present purpose can be sum¬ 
marised within a very short compass. The 
petitioner brought a criminal case against the 
* opposite party. The learned Magistrate held 
that the case was frivolous and vexatious. He 
does not exactly say false. He called upon the 
petitioner to show cause why he should not be 
ordered to pay compensation under S. 250, 
Criminal P. C. The complainant it appears was 
absent and he filed an application wanting 
time on two grounds, namely, that as the judg¬ 
ment was a long one covering several pages 
he must have a copy to find out on what 
ground his case has been held to be frivolous 
and vexatious and what material there was in 
the judgment to give rise to an inference, not 
explicitly drawn, that the case was false. The 
second reason was that as he was ill he could 
not do all this immediately. 

The learned Magistrate has nowhere said 
that either of the two reasons was not accept¬ 
able or was not a good reason. All that the 
learned Magistrate says is that it was incufn- 
bent upon the complainant to show cause forth¬ 
with. Such is not the law. Section 250 clearly 
lays down that the Magistrate is to call upon 
the complainant forthwith and not that the 
complainant cannot have time to show cause 
and must show cause forthwith. The Magistrate 
has not given time to the complainant to show 
>. cause and held that he must do so forthwith 
and as this had not been done he passed judg¬ 
ment. When he has forthwith called upon the 
complainant the complainant may ask for time 
and the question of granting time must be 
decided on its merits and if time is necessary 
time is to be granted. The learned Magistrate 
rejected the prayer for time on an erroneous 
I view of the law. 


(2) The order must therefore be set aside 
This matter wiU go back to the trial Cour 
and the petitioner will show cause within < 
month of notification to him of arrival of th< 
records in that Court and then'the Court wil 
decide on the cause shown according to law 

mI L be beard b v a Magistral 
from Magistrate against whos< 
order the present petition has been filed as he 
ha^s already expressed his opinion in the mat 

(3) The Rule is thus disposed of. 

B/G.M.J. Case remanded 
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• CHAKRAVARTTI C. J. AND SINHA J. 

pjfl««5 dra Na rr - Ray Sarkar and anothe 
OpSte et party Un, ° n °‘ India md aM,he 
Civil Rule No. 2940 of 1951, D/-12-1-1953 

«894) E S ll'llT* ~ <la ” d A < 

18 ? 4 nl L S K«^ UC ^ of Land Acquisition Act, 
1894 as bears upon application for refer¬ 


ence, the making of a reference and the 
consideration of it can be held to be in¬ 
corporated by Sub-s. (2) by the Bengal 
Act even on the assumption that the legis¬ 
lature intended by its language, to cover 
not only a reference as made but also the 
making* of it — Application for reference 
by person not belore the Collector and 
not represented when award was made — 
Sub-s. (2) (a) of S. 18, Land Acquisition 
A.ct does r.ot regulate period of time for 
making application — First alternative of 
sub-s. (2)(b) of that section also does not 
apply because under the Bengal Act no 
question of notice by Collector after mak¬ 
ing award arises as the Act does not re¬ 
quire such a notice — Case is governed 
by the second alternative in sub-s. ( 2 ) (b) 
as the award under the Bengal Act is 
made, as in cases under Land Acquisi¬ 
tion Act, by the Collector. (Paras 5, 6) 
Rajendra Bhusan Bakshi with Satya Priya 
Ghose, for Petitioners; Hemendra Kumar Das 
and\Smriti Kumar Ray Choudhury, (for No. 2) 
Bhabesh Narayan Bose and S. K. Guha, (for 
No. 1) for Opposite Party. 

CHAKRAVARTTI C. J.: This Rule raises an 
interesting question under S. 8 (2) of the West 
Bengal Land (Requisition and Acquisition) Act, 
1948 regarding limitation for applications for a 
reference to this Court that may be made under 
the Act. 

( 2 ) The facts are simple and are as follows. It 
appears that on 6-10-1949, a notification, numbered 
8214/L. A., (P. W.) dated 23-9-1949, was published 
under S. 4 of the Act to the effect that the 
Provincial Government had decided to acquire a 
particular area of land belonging to the petitioners. 
The area concerned, we are informed, is 108.07 
acres of which 82.52 acres are in the occupation 
of tenants, while the rest, namely 25.55 acres 
are in the khas possession of the petitioners. On 
the publication of that Notification, the peti¬ 
tioners lodged a claim, presumably under S. 5 ( 2 ) 

d for an award at the rate of 

R>. 2 ° 0/ - per cottah. So far as the tenanted 
lands are concerned they asked for a total amount 

cf according to them 

Rs. 6 , 1 6 ,i^ 0 / - would have to be their own allot- 

^ Rs * would g0 to the tenants 

?? Kj eir t u har ? °i the compensation. With regard 
to the khas lands the claim was for an amount 

?£ JUf *, 3,02,000 which there would be nobody to 
share, inasmuch as they were lands in khas nos 
session. After the above claim had been bdged" 

o? 5 SS 1 hv U which £ 0 lleCt 0 ^J? ade an 
an thp 1 lonife whi ? h J he awarded on account of 

g $ e , 7 ^ CqU ^ d a , total am ount of only 

srls'“f 

petiUone£ 0t on £2 ftsi "" ard WQ f, served on the 
role orDnictfPA 9 ?.’ presumab ly. under some 
they ir ce, i" was not till 30-7-1951, that 

Court rnder s f S a 4 re f ferebce to the 

tation The rvuw tha » was barred hy Hml . 

ActSide^wwS^nm^ t0 , S ‘ 8 (2) 0f the 

quisition Act annlv «,W Si0ns of the ^ nd Ac- 
of any referenced» mutandis lr » respect 
(1). Th? t0 th e c °urt under suh- s 

SfSS? d 
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application was time barred, although it was within 
six months from the date of the award. The pre¬ 
sent Rule is directed against that order. 

(4) On behalf of the petitioners it was con¬ 
tended by Mr. Bakshi that, in fact, there was 
no period of limitation at all for applications for 
a reference to the Court to be made under the 
Act. He pointed out that all that sub-s. (2) of 
S. 8 provided was that the provisions of the 
Land Acquisition Act would apply mutatis mutan¬ 
dis in respect of any reference made to the 
Court under sub-s. (1). The language being ‘any 
reference made to the Court’, it was contended 
that what this section incorporated by reference 
were only those provisions of the Land Acqui¬ 
sition Act which related to the merits of the ques¬ 
tions regarding which a reference might have 
been made, but the process of making the refer¬ 
ence itself, in other words, the making of the 
reference, was not covered by the language of the 
sub-section. I am bound to say that if one takes 
the language of S. 8 (2) literally, the conclusion 
contended for by Mr. Bakshi mast follow. It may, 
however, be that what one finds here is only- 
one of the examples of unprecise draftsmanship 
with which we have now become familiar and it 
may have to be considered in a proper case 
whether by the language used in S. 8 (2) the Legis¬ 
lature had not really intended to cover not 
merely a reference as made, but also the making 
of the reference itself. In view, however, of the 
special facts of the present case, it is not neces¬ 
sary to decide the points and we may proceed on 
the footing that even the making of a reference 
is covered by the sub-section. 

(5) The language of the sub-section has already 
been quoted. Even assuming that it bears the 
extended meaning to which I have referred, only 
so much of the Land Acquisition Act can be 
held to have been imported under that language 
as bears upon the application for a reference, 
the making of a reference and the consideration 
of a reference. The language of the sub-section 
cannot entitle one to go back further along the 
Land Acquisition Act and import any other sec¬ 
tion which has no bearing upon or connection 
with a reference to the Court. Mr. Das. who 
appears on behalf of the State, pointed out that 
the sub-section made the relevant provisions of 
the Land Acquisition Act applicable 'mutatis 
mutandis’. So it does, but the question is not 
whether the relevant provisions of the Act apply 
•mutatis mutandis’ or ’so far as they may be 
applicable'. But the question is what provisions 
of the Land Acquisition Act are at all imported 
and what provisions apply, though it may be 
mutatis mutandis. The provision relating to the 
making of a reference is to be found in S. 18 of 
the Land Acquisition Act and the time for making 
an application is dealt with in Cls. (a) and (b) 
of sub-s. (2) of the section. Those clauses read 
as follows: 

“Provided that everv such application shall be 
made, (a) if the person making it was present 
or represented before the Collector at the time 
when he made his award, within six weeks 
from the date of the Collector’s award (b) in 
other cases, within six weeks of the receipt 
of the notice from the Collector under S. 12. 
sub-s. ( 2 ) or within six months from the date 
of the Collector’s award, whichever period shall 
first expire." 

(6) It is not disputed that the petitioners who 
applied for a reference to the Court, were not 
before the Collector when he made his award, 
nor were they represented. Clause (a) of sub-s. 
18 (2) is. therefore out of the way. Proceeding 
next to cl. (b) one finds that it contains two 
alternatives, six weeks from the receipt of the 


^f 0t ^ r nde i 12 (2) that t0 ***• toat section 
of the Land Acquisition Act and six months from 

the date of the Collector’s award. The second 
alternative presents no difficulty. As under the 
Land Acquisition Act. so under the West Bengal 
Land (Requisition and Acquisition) Act. 1948, it is 
the Collector who makes the award and, therefore 
there is a Collector’s award from which time may 
be computed. But so far as the first alternative 
is concerned, in order that it may apply, there 
must be a notice from the Collector under S. 12 (2) 
of the Land Acquisition Act. The West Bengal 
Land (Requisition and Acquisition) Act, 1948, does 
not provide for any notice to be given in respect 
of awards made under that Act under S. 12 of 
the Land Acquisition Act, nor is there, and there 
could not be. any provision in the Land Acqui¬ 
sition Act itself for issuing any notice of an 
award given in respect of acquisitions made under 
the subsequent and the special Act. it therefore 1 
follows that although under S. 8 (2) the provi¬ 
sions of the Land Acquisition Act may apply 
‘mutatis mutandis’ in respect of applications for 
references or the making of references or the 
consideration of references under the special Act, 
the first alternative in S. 18 (2) (b) of the Land 
Acquisition Act cannot possibly be fitted into the 
scheme of the Statute. In order that limitation 
may be computed against the applicant for a re¬ 
ference under the first alternative contained in 
S. 18 (2) (b), it is necessary, that there should 
be a notice under S. 12 (2) of the Land Acqui¬ 
sition Act. But that section is not attracted by 
S. 8 (2) of the special Act, because it deals only 
with giving notice of an award and has nothing 
to do with a reference, nor does the reference 
to S. 12 (2) in S. 18 (2) (b) make the former 
section itself applicable. Since in the case of 

awards made under the special Act there can be 

no question of any notice under S. 12 (2) of the 
Land Acquisition Act and in fact no notice under ; 
that Act Is served, it is clear that the first alter¬ 
native contained in S. 18 (2) (b) does not and 
cannot apply to applications for a reference under 
the West Bengal Land (Requisition and Acquisi¬ 
tion) Act. So far as the first alternative contained 
in section 18 (2) (b) is concerned, the 

provision implied in section 8 (2) of the 

special Act that it will apply to references^ 
made thereunder ‘mutatis mutandis’ is therefore 
meaningless. The only provision which applies 
in such a case is the second alternative under 
S. 18 (2) (b) and that alternative, it will be re¬ 
called, is six months from the date of the award. 


(7) It is not disputed that the petitioner’s appli¬ 
cation in the present case was within six mouths 
from the date of the award. It follows that their 
application was within time and the Land Ac¬ 
quisition Collector was in error in throwing it out 
as time barred. 


(8) In the result, the Rule is made absolute, the 
order passed by the Land Acquisition Collector is 
set aside and he is directed to entertain tne 
application filed bv the petitioners and to dispose 
of it in accordance with law. The petitioners a 
entitled to their costs of this Rule — the hearing 
fee being assessed at three gold mohurs. 

(9) Let the affidavit In reply filed in Court 
to-day be kept on the record. 


(10) SINHA J.: I agree. 

B/M.K.S. Rule made abs0lUte ‘ 
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R. P MOOKERJEE AND RENUPADA 
MOOKERJEE JJ. 

Bhutnath Das and others, Appellants v. 
Satish Chandra Guin and others. Respondents. 

A. F. O. D. No. 179 of 1950 (Probate), D/- 
4-8-1952. 

Succession Act (1925), S. 62 — Non-produc¬ 
tion of will — Presumption. 

Obiter: On the mere non-produetion or 
* disappearance of a will after the death of 
the testator, no inflexible presumption can 
arise that the will had been revoked by 
the testator. Each case has to be consider¬ 
ed on the merits and circumstances of 
that particular case. (Para 13) 

Anno: Succession Act, S. 62 N. 1. 

Panchanan Chaudhuri and Nirmal Chandra 
Chaudhuri, for Appellants; Rabindra Nath 
Bhattacharjee and Benoyendra Deb Rai Maha- 
sai, for Respondents. 

CASES CITED : 

(A) (T5) AIR 1915 PC 111: 19 Cal WN 929 
(PC) 

(B) (’52) A F 0 D No 269 of 1949. D/- 21-1- 
1952 (Cal) 

R. P. MOOKERJEE J.: One Sasibala Dasi died 
in a hospital in Calcutta on 21-11-1943. It is ad¬ 
mitted fact that she had executed a will on 
22-1-1930, and had the same registered two 
days later. Sasibala at the time of her death 
left a brother Bonowarilal and the petitioners 
Satish Chandra and others who are her sisters’ 
sons; the petitioner Santosh Bala was another 
sister of hers. 

(2) A little over three years after the death 
of Sasibala an application for the issue of 

u j®‘ ters °f administration was filed by Satish 
Chandra and others before the court of the 
Munsif at Katwa. The proceedings were trans¬ 
ferred to the court of the District Judge. The 
petitioners came to court with the story that 
the original will which was with Sasibala was 
not found after her death. A certified copy 
obtained from the registration office was filed 
along with the petition. Sasibala’s brother 
Bonwari died in February-March, 1945, leaving 
five s °ns viz., Bhutnath, Ramanath, Dinonath, 
Saktipada and Muktipada. 

(3) The petition which had been filed origi- 
nahy was a defective one, as in the body of 

in FIT’ there was no averment that the 
will had been properly executed and attested. 
This was remedied by a subsequent petition 
for amendment filed on 5-7-1950, just before 
the decision by the learned District Judge. 

k fk ,l° sets of ob i ection s were filed. — one 
by the three sons of Bonwari and the other by 

mmor son. The defence taken 
was that the will had not been properly exe¬ 
cuted and attested, and secondly, the wiLThav- 
mg been admittedly with Sasibala and not hav- 
i be ® n found at the time of her death, or 
her death, it should be presumed that 
the aHeged wiH had been revoked by Sasibala 

tfon that U -th 6r allegedin th e Petition of objec- 
belonef'tft m question did not 

hrntko t» Sasibal ?> b ut were owned by her 

eve?1n ?h°iT n - are not concerned, how- 
tion’nf ««! Present Proceedings with the ques- 
lion or title which had been raised Wp are 

with the question whether 
Sasibala had left a will, and whether the certi- 

was the y iaft t will Vi11 pr ? d V ced is the on e whteh 

was the last will and testament left by her 


(5) During the trial, however, both the par¬ 
ties shifted their grounds to a certain extent, 
and at least on one material point. The pro¬ 
pounders attemoted to adduce direct evidence 
for oroving that the original will had been 
shown to other persons by Bonwari after the 
death of Sasi. On the other hand, the objec¬ 
tors adduced evidence to prove that Sasibala 
had shortly before her death destroyed the 
original will by burning it. 

(6) The learned District Judge disbelieved 
the evidence adduced by both the parties on 
the two points above mentioned, either about 
the production of the will after the death of ✓ 
Sasi Bala, or of its destruction before her 
death. The learned Judge proceeded to con¬ 
sider whether under such circumstances, the 
inability of the propounders to produce the 
original will would raise a presumption that 
the will had been revoked by the testatrix or 
not. The learned Judge came to the conclu¬ 
sion that the will had not been revoked, and 
accordingly letters of administration were 
issued in favour of the petitioners. 

(7) The present appeal is on behalf of the 
objectors. It is contended that the learned 
Judge was wrong in disbelieving the evidence as 
adduced by the objectors about the actual de¬ 
struction of the original will by Sasibala. 
Secondly, and in the alternative, it is contend¬ 
ed that even if the evidence so adduced be 
disbelieved, the learned Judge was not correct 
in stating the legal principles or the circum¬ 
stances under which a will not being proved to 
have been in existence after the death of the 
testatrix could be regarded as not having 
been revoked by her. 

(8) Sasibala came from a very poor family, 
and the entire property left by her consisted of 
about three bighas and five cottas of cultur- 
able land in her village. It is an admitted case 
that she used to serve as a maidservant in 
Calcutta. She had no issue of her own, and the 
only near relations were her brother, sister 
and sister’s sons. As stated already, the will 
in question was executed and registered in 
January 1930. The learned Judge had found 
on the evidence that due execution and attes¬ 
tation had been proved. This has not been 
questioned before us and w e shall proceed on 
the footing that there had been a valid will by 
Sasibala executed in January 1930. If that will 

had , no A , n revoke d by her, the order pass¬ 
ed. by the learned Judge granting letters of ad¬ 
ministration must stand. 

(9) For the purpose of proving that the will 

^ voked ^ Sasibala, the objectors 
examined Jitendra Nath Bakshi, zemindar of 
Mouzah Bijnagra, a village about two miles 

vni a /cr. f - r0m K* th u e o Vi ?L a ^ e of Khajurdihi, the 
village in which Sasibala used to live. 

(His Lordship considered the evidence of the 
witness and proceeded:) 

9? Ce .*_ We acce Pt Jitendra as an wit- 

nw;*° f *u U V hera is no esca P e from the con- 
clusion that the will which had been executed 

a mu s revoked by her by destroying 
entitfed^ H etltl0ners ' therefore, are not 

convS !L get -i etters of administration with a 
will annexed. 

neoe^r;^ er , th ? se J . circumstances > u is ^ 

us t0 3 discuss the question of law 
nr o°i^, bad been raised before the lower court, 

Drodnn^ SSed f b *i fore Us as to whether the non- 
the . ori £mal will after the death 

the testator should always raise the pre- 
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sumption that the will had been revoked by 
the testator. We may state at once, however, 
that there is no inflexible presumption which 
arises on the mere non-production of the will, 
or of the disappearance ^ of a will after the 
death of the testator. The question has now 
beer, settled so far as the Indian courts are 
concerned by the decision of the Judicial Com¬ 
mittee in — ‘Padman v. Hanwanta’, AIR 1915 
PC 111 (A). Each case has to be considered 
on the merits and circumstances of the parti¬ 
cular case. I have had occasion to consider 
this question in — ‘Guru Prosad v. Lakshmi 
Priya Devi*. A. F. O. D. No. 269 of 1949, D/- 
21-1-1952 (Cal) (B), to which I was a party. 

(14) This appeal is accordingly allowed. The 
order passed by the learned District Judge is 
set aside and the application for letters of ad¬ 
ministration dismissed. In consideration of the 
smallness of the property, the parties will bear 
their respective costs personally both in this 
court as also in the lower court. 

(15) REXUPADA MUKHEREE J.: I agree. 

C V.R.B. Appeal allowed. 
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G. N. DAS AND DEBABRATA 
MOOKERJEE JJ. 

S. X. Taiapatra, Petitioner v. Bengal Bonded 
Ware House Association. Opposite Party. 

Civil Revn. Case Xo. 1403 of 1951, D/- 22-3- 
1953. 

Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (17 
of 1950), S. 13(2) — Civil P. C. (1908), O. 21, 
R. 100 — Decree against tenant — Disposses¬ 
sion of sub-tenan: — Application of restoration 
— Maintainability — (Civil P. C. (1908), S. 
144, O. 21, R. 100). 

A. a landlord obtained a decree for eject¬ 
ment against his tenant B on the ground 
of default in payment of rent after ser¬ 
vice of notice to quit. In execution of the 
decree A was resisted by C, a sub-tenant 
from B ; in taking possession which was 
recovered from C with police help. C ap¬ 
plied under O. 21, R. 100 and S. 144, Civil 
P. C. and S. 13(2) of the Rent Control Act, 
1950 for restoration of possession. 

Held that (1) in order that the landlord 
may recover possession from the sub¬ 
tenant he must show that he has a right 
to treat the sub-tenancy at an end and 
to recover possession from the sub-tenant 
on the footing that the sub-tenancy no 
longer exists. AIR 1922 Bom 449(2) and 
AIR 1945 Cal 283. Distinguished. 

(2) In view of the provisions of S. 13(2) 
of the Rent Control Act, 1950, as the eject¬ 
ment decree against B did not proceed on 
the ground mentioned in S. 12(1) (h) of 
the Rent Control Act, 1950, C who was a 
sub-tenant under the tenant of the first 
degree, would be deemed to be a tenant 
uJder the landlord A. 

(3) A therefore, had no right, in spite 
of the decree obtained by him against his 
own tenant B, to treat the petitioner C as 
trespasser. 

(4) The decree obtained by landlord A 
against the tenant B was not directed 
against the petitioner C nor was it en¬ 
forceable against him; as such C could 


not be regarded as judgment-debtor vis-a- 
yis the decree-holder A and was accord¬ 
ingly entitled to an order for restoration 
of possession under O. 21, R. 100. Civil 
p • (Para 5) 

Anno: Civil P. C., O. 21 R. 100 N. 2. 

X. X. Dutta Roy, for Petitioner; M. N. Ghosh 
ana Anil Kumar Sett, for OpDosite Party 
CASES CITED : 


(A) (‘22) AIR 1922 Bom 449(2): 46 Bom 887 

(B) (‘45) AIR 1945 Cal 283: 49 Cal WN 133 

G. X. DAS J.: This Rule was obtained 
against an order of Mr. S. K. Roy learned 
Judge of the Presidency Court of Small 
Causes. Sixth Bench, rejecting an application 
filed by the petitioner purporting to be under 
O. 21, R. 100, S. 144, Civil P. C. and S. 13(2), 
Rent Control Act, 1950. The admitted facts are 
that the opposite party 2 was a tenant under 
the opposite party 1. The petitioner is a sub¬ 
tenant under opposite party 2 in respect of a 
portion of the premises held as tenant by the 
opposite party 2 under opposite party 1. 

(2) On 10-1-1951 the opposite party 1 ob¬ 
tained a decree in ejectment against opposite 
party 2 on the ground of default in payment 
of rent after service of a notice to quit. In exe¬ 
cution cf that decree the opposite party 1 
wanted to eject the petitioner from the dis¬ 
puted property but was resisted by the peti¬ 
tioner in taking possession. On the next date 
the opposite party 1 dispossessed the peti- 
tioner'with police help. Thereafter the present 
application was filed by the petitioner for re¬ 
storation of possession under O. 21. R. 100, S. 
144, Civil P. C. and S. 13(2), Rent Control Act, 
1950, before the learned Judge of the sixth 
Bench. An objection was raised by the oppo¬ 
site party 1 that the application was not main¬ 
tainable. The learned Judge without deciding 
the merits of the application was of the opi¬ 
nion that the application as laid was not 
maintainable and dismissed the same. It is 
against this order that the petitioner has mov¬ 
ed this Court in revision. 


(3) Mr. Dutta Roy. learned Advocate who 
las apDeared in support of the petition, has 
submitted that the application which was filed 
3 v the Detitioner in the Court below was real- 
v an aoolication under O. 21, R. 100, Civil P-C- 
\Ir. Dutta Roy has contended that he was not 
:he judgment-debtor and was not in posses¬ 
sion on account of the judgment-debtor and 
is such he was entitled to be restored to pos¬ 
session under the provisions of O. 21, R. 1W- 
(•i) Mr. Ghosh, learned Advocate for the 
iDoosite oartv 1, has first submitted that ttus 
Hourt should not interfere in revision as tne 
Detitioner has other remedies. In tins case tne 
learned Judge of the Court of Small Causes 
dismissed the application on the 
ground. The question is whether on the lace 
if the aDplication the petitioner has a "Sht 
apply for restoration of possession It seen* 
to me that in the facts of this case there is no 
reason why we should not exercise our powers 
in revision and give the Petitioner the remeo. 
to which he is entitled under the statute- Th 
learned Judge, in my opinion, has clearly mu 

ronceived the scope of the a P^ lC2 ^" t U of s 
O 21, R 100, Civil P. C. and the effect ol »• 
13(2), Rent Control Act, 1950. 

(5) Mr. Ghosh has further contended that in 
effect the decree obtained bv op^site party^ 
against opposite party 2 was execu 
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ipainst the petitioner and as such the peti- 
Ser has no right to apply under O. 21 R. 
100 He has referred us to a decision of the 
Bombay High Court in the case of Jairam 
Jadowji v. Nowroji Jamshedji’, AIR 1922 Bom 
(A) as also to the case of Sailendra 
Nath v Bijan Lai’, AIR 1945 Cal 283 (B). 
These cases are clearly distinguishable. In 
these cases the decree for ejectment against 
the tenant was executable as against the sub¬ 
tenant, the decree having proceeded on a 
ground which determined the sub-tenancy as 

well. 
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(8) The records of this case must be sent) 
down as early as possible. 

(9) DEBABRATA MOOKERJEE J.: I agree. 

B/D.R.R. Rule made absolute. 


A.I.R. 1953 CAL 599 (Vol. 40, C. N. 229) 
CHUNDER J. 

Pulin Krishna Dutt and another, Accused- 
Petitioners v. Satyaranjan Bhattacharjee, Com¬ 
plainant-Opposite Party. 

Criminal Revn. No 1198 of 1952, D/- 26-2- 


In order that the landlord can recover pos¬ 
session from the sub-tenant he must show that 
he has a right to treat the sub-tenancy at an 
end and to recover possession from the sub¬ 
tenant on the footing that the sub-tenancy no 
longer exists. In view of the provisions of S. 
13(2), Rent Control Act, 1950, as the ejectment 
decree did not proceed on the ground mention- 
! ed in S. 12 ( 1 ) (h). Rent Control Act, 1950, the 
petitioner, who was a sub-tenant under the 
tenant of the first decree, would be deemed to 
be a tenant under the landlord, that is, oppo¬ 
site party 1, on the same terms. We are not 
concerned with the question as to the terms of 
the tenancy. Under S. 13, sub-s. (2), Rent Con¬ 
trol Act, 1950, the petitioner must be deemed 
to be a direct tenant under opposite party 1. 
In other words, the opposite party 1 had no 
right in spite of the decree obtained by him 
against his own tenant i.e. the opposite party 2, 
to treat the petitioner, that is the sub-tenant 
as trespasser. The decree for possession ob¬ 
tained by the opposite party 1 was, therefore, 
r.ot executable against the petitioner. It may 
be noted that the word ‘judgment-debtor’ is 
defined in S. 2(10), Civil P. C. to mean any 
person against whom a decree has been passed 
or an order capable of execution has been 
imade. In this case the decree obtained by the 
opposite party 1 against the opposite party 2 
was not directed against the petitioner nor it 
was enforceable against the petitioner; as such 
the petitioner cannot be regarded as judgment- 
debtor vis-a-vis the opposite party 1. The 
petitioner is accordingly entitled to an order 
for restoration of possession under O. 21, R. 
100, Civil P. C. 

(6) The question then is whether we should 
direct this matter to be remitted to the Court 
below or make an order in this Court. In the 
Court below the only objection raised to the 
application under O. 21, R. 100 was that the 
application was not maintainable. It was not 
suggested that the tenancy created under S. 
13(2), Rent Control Act, 1950, had come to an 
end on any account whatsoever. It was not 
disputed in the Court below that the petitioner 
was a sub-tenant under the opposite party 2 
and that the opposite party 2 was a direct 
tenant of the first degree under the opposite 
party 1. In these circumstances it is not neces- 

« sary to remit this case to the Court below, as 
v no other fact need be investigated for the 
purpose of making an order in terms of the 
application under O. 21, R. 100. 

(7) The result, therefore, is that this Rule 
must be made absolute. The order of the 
learned Judge is set aside and the petitioner 
will be restored to possession, such possession 
as he had on 22-2-1951 on which date he was 
turned out of possession. The petitioner is en¬ 
titled to his costs of this application hearing 
fee being assessed at two gold mohurs. 


1953. 

Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (17 
of 1950), S. 40 — Prosecution under for taking 
pugree or selami in 1948 — (Houses and 
Rents — Calcutta Rent Ordinance (5 of 1946), 
S. 9 ) — (Constitution of India, Art. 20). 

By virtue of Art. 20, Constitution of 
India, a person cannot be prosecuted un¬ 
der S. 40 for an act of taking pugree or 
selami committed in 1948 as the Calcutta 
Rent Ordinance, 1946, which was in force 
when the act was committed did not make 
the act an offence for which a person could 
be prosecuted but only provided for im¬ 
position of penalty. (Para 3) 

Quaere: Whether proceedings for en¬ 
forcing penalty under the Calcutta Rent 
Ordinance (1946) can now be taken. 

(Para 2) 

Hemanta Krishna Mitra with Anil Kumar 
Sen. for Petitioners; Nani Coomar Chakra- 
varty, for Opposite Party. 


ORDER: This Rule was issued at the in¬ 
stance of landlords who are being prosecuted 
before a Presidency Magistrate of Calcutta 
under S. 40, West Bengal Premises Rent Con¬ 
trol (Temporary Provisions) Act, 1950. 

(2) It raises a point of law which has not 
yet received decision from any Court to my 
knowledge. Briefly, the facts are that in July 
1948 a tenancy was created by the petitioner 
in favour of one Satyaranjan Bhattacharjee at 
the time when the Rent Control Ordinance of 
1946 was in force. It is alleged now that the 
accused-petitioners at that time took a pre¬ 
mium or pugree or selami of about Rs. 200/-. 
It is for act of theirs in 1948 that they are 
now sought to be prosecuted under the pre¬ 
sent law. The provision of 1946 Ordinance 
briefly, and in plain language, was that if any 
one took a selami like that, he incurred a 
penalty which might be imposed by the Rent 
Controller. There was no provision for prose¬ 
cution for any offence committed by him. Un¬ 
der the present Act of 1950. under S. 40 an 
offence has been created and prosecution pro¬ 
vided for in the Court of a Magistrate. Taking 
advantage of this new legislation in 1950, an 
application was filed on 23-7-52 by the tenant 
for action under S. 40 and the Magis¬ 
trate began proceedings against the land¬ 
lord-petitioners. Under S. 8, Bengal Ge¬ 
neral Clauses Act if there was a liability 
a P enal .ty, that only was perhaps sav- 
?u 1S no allegation of any one suing 

the petitioners before under that Rent Control 
Ordinance for enforcing the penalty under that 
so that any question of pending 

o^?nf« dlDg >? 5 0Uld arise - 1 do not express any 
opinion whatsoever as to whether there is any 
oourt in which proceedings under that Ordi¬ 
nance can now be taken at all. 
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(3) Under Art. 20 of the Constitution of 
India it is clearly provided that no person shall 
be convicted of any oflence except for viola¬ 
tion of a law in force at the time of the com¬ 
mission of the act charged as an oflence, so 
hat, since the passing of the Constitution of 
India if the act charged was not an offence at 
the time when it was committed, there can be 
no conviction therefor whatever the subse¬ 
quent legislation may have done. As I have 
pointed out this act was not an offence for 
which any person could be convicted at the 
time when the act is said to have been com- 
mitted. namely, July 1948. Therefore the pro- 
ceedings that had been taken against the two 
petitioners violate their constitutional rights 
and therefore such proceedings must be quash- 

< 4) .,T he - D [ oc ? edir 'gs are accordingly quashed 
and this Rule is made absolute. 

B/G.M.J. R U l e m ade absolute. 


Maulvi Miah v. SashaNko Mohan (Guiia J .) 

CASES CITED : 


A. I. B, 


A. I. R. 1953 CAL 600 (Vol. 40, C. N. 230) 
LAHIRI AND GUHA JJ. 

Maulvi Miah (Maulavi and Co.), Defendant- 
Petitioner v. Sashanko Mohan Guha, Plain- 
tifT-Opposite Party. 

Civil Rule No. 2302 of 1952, D/- 3-2-1953. 
(a) Houses and Rents — West Bengal Pre¬ 
mises Rent Control Act (17 of 1950), S 14 

‘ 4) — Default in making deposit of rent — 
Lrlect. 

Where a tenant makes default in making 
the deposit of rent as required by an 
order passed under S. 14(4), the defence 
against ejectment would be struck out al¬ 
though in the order such a consequence is 
not specifically mentioned. The striking 
out of the defence against ejectment is a 
necessary and inevitable consequence of 
default without leaving any scope for dis¬ 
cretion on the part of the Court. 

(Para 4) 

<b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control Act (17 of 1950), S. 14(4) 

— Legality of order under S. 14(4). 

A tenant can question the jurisdiction 
or authority of the court to pass an order 
under S. 14(4) even after he has deposit¬ 
ed rent including arrears in compliance 
with that order. Civil Revn. No 1270 of- 
1952, D/- 9-1-1953 (Cal), Distinguished. 

. , (Para 5) 

(c) Houses and Rents — West Bengal Pre¬ 
mises Rent Control Act (17 of 1950), S. 14(4) 

— Type of suits contemplated by S. 14(4). 

The type of suits contemplated by sub- 
s. (4) of S. 14 is the same as contemplat¬ 
ed by sub-s. (1) of S. 14 which is clearly 
limited to suits in which the only ground 
which disentitles the defendant from the 
protection of th e Act is that he has de¬ 
faulted in the payment of rent for two 
months. Hence, where a suit for ejectment 
is based rot only on the ground of default 
but also on the ground of bona fide re¬ 
quirement for the plaintiff's own use and 
occupation, an order under S. 14(4) can¬ 
not be passed. AIR 1952 Cal 879 (FB), foil. 

, (Paras 6 and 7) 

Bhabesh Chandra Mitter, for Petitioner; Pra- 
fulla Kumar Roy, Dwijendra Narayan Ghose 

Party Arunendra Nath Basu > *°r Opposite 


AIR 1952 Cal 879: 57 Cal WN i 
No. 1270 of 1952, 


(A) (’52) 

(FB) 

“hSS S Ee,n ' “<» 1952, D/. 
(C lV!S ) 53 l iSi) EeVn - N °- 2226 I 2 ®, D/. 

SL/si' (Si 1 Ee ™' N0 ' 1436 01 1952. D/. 

r ° P UHA This application under S. 115 
“1 F' by a tenant defendant is directed 
agamst an order dated 26-7-52 under S J 

We*t Bengal Premises Rent Control Act 1950 
L an , ejectment suit brought against him by 

mainUff n maHe° PP0Site P art J- In that suit the 
piaintitl made an application for directing the 

defendant “to deposit all arrears and current 

d ^s month by month as provided in S 14 ( 4 ) 

of the Act/’ This petition was disposed of by 

the iower Court after contest by the following 

order passed on 12-3-52 : e 

“Parties are ready. Heard both sides’ lawyers 
regarding petition under S. 14(4) of the Act. 
Parties have filed a statement of account It 
appears from it that Rs. 88/- is in arrears 
up to February 1952. Hence ordered that 
00 / de ?f, ndant be dire cted to deposit Rs. 
88/- within 15 days from the date. He is 
further directed to deposit rent at the rate 
of Rs. 16-8 per month from month to 
month to be deposited within 15 days of the 
month following for which the rent is due. 
Put up on 31-3-52 for orders.” 

(2) It is to be noted that the order does not 
mention what is to happen in case of non- 
compliance with it. The defendant deposited 
the arrears of rent of Rs. 88/- in time and 
also the rents for the months from March 
1952 to May 1952, but there was some delay ^ 
in making the deposit for the month of 
March 1952 with the result that upon the 
prayer of the plaintiff the Court passed an 
order under S. 14(4) on 26-7-52 striking out 
the defence as against the claim for ejectment 
after rejecting the defence prayer for condon¬ 
ing the delay. 

(3) It is against this order dated 26-7-52 that 
the present petition is directed. 

(4) The first point that has been urged on 
behalf of the petitioner is that, as pointed out 
before, there being no penal clause about 
striking out the defence in case of default in 
the order dated 12-3-52 the learned Munsif 
was not justified in striking out the defence 
regarding ejectment and as a corollary to this 
argument, it was contended that in the cir¬ 
cumstances of this case the Court could and 
should, have condoned the delay- in the deposit 
of the rent for March in view of S. 148, 

C. P. C. In this connection our attention, was 
invited to certain observations in the judg¬ 
ment of Chakravartti C. J. in the recent Full 
Bench decision in the case of — 'T. S. H- 
Sarma v. Nagendra Bala', AIR 1952 Cal 
879 at p. 880 (A). In that Full Bench * 
case, the point now under consideration did 
not directly fall for decision and not much as¬ 
sistance can be derived from that case in re¬ 
gard to this point. The contention of Mr. 
Mitter for the petitioner seems to lay inade¬ 
quate stress on the fact that the plaintiff m 
his petition dated 12-3-52 had prayed for de¬ 
posit of rent ‘as provided in S. 14(4) of tne 
Act* — a prayer that carried with it the impli¬ 
cation that in certain contingencies the de¬ 
fence regarding ejectment was to *be strucK 
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out Though in the order of the Court dated 
12 - 3-52 it is not specifically mentioned that the 
defence against ejectment was to be struck 
out in case of default, we are of opinion that 
such was the necessary consequence of the 
order The Court was granting the prayer of 
the plaintiff in toto without any qualification 
or reservation as regards the penalty. The 
penalty in case of default was laid down 
clearly in the section viz. S. 14(4): it would 
follow as a necessary and inevitable conse¬ 
quence without leaving any scope for discre¬ 
tion on the part of the Court. Striking out of 
the defence against ejectment was a manda¬ 
tory provision of the statute; default would 
be automatically followed by it. even though 
the Court had not reproduced in its order the 
words of the statute and, in view of the im¬ 
perative words of the statute the Court could 
not, even if it so desired, show any indulgence 
to the tenant defendant either by condoning 
delay in payment or in any other way. The 
first contention of Mr. Mitter must accordingly 
fail. 

(5) It has next been contended by Mr. 
Mitter that the present case did not attract 
the operation of S. 14(4) at all. The validity 
of his argument will be examined presently. 
Before that question is gone into, it is neces¬ 
sary to dispose of cne argument of Mr. Ray on 
behalf of the plaintiff opposite party. Mr. Ray 
has argued that after the defendant had de¬ 
posited rent including arrears in compliance 
with the Court’s order dated 12-3-52 it is not 
open to Mr. Mitter to contend, as he has done, 
that the Court acted illegally in passing that 
order. In support of his contention Mr. Ray 
^as relied upon a passage in the judgment of 
Ciiakravartti C. J. (sitting with Sinha J.) in 
the unreported case of — 'D. R. Gellatly v. J. 

R. W. Gannon’, Civ. Revn. No. 1270 of 1952. 
D/- 9-1* 1953 (Cal) (B). W e do not think that 
it will ba proper to lay undue stress on that 
passage \orn from its context. The facts of 
that case]are very different from those of the 
present one and in the passage referred to 
above, hi? Lordship was referring incidentally 
to the conduct of the defendant petitioner in 
that case in not moving this Court earlier 
against tie order under S. 14(4) passed against 
him by t le trial Court. The systematic course 
of conduct of the defendant in that case espe¬ 
cially th/; proceedings for standardisation of 
rent initiated by him showed unmistakably 
that he was a tenant and it was, therefore, 
held that it was not open to him to turn round 
and avoid the result of his default he had ad¬ 
mittedly committed by setting up the plea that 

S. 14(4) did not apply to his case at all. 

In the present case all that can be charged 
against the defendant is that he had not come 
up promptly to this Court against the order 
dated 12-3-52 but waited till 26-7-52 when his 
defence against ejectment was finally struck 
out after he had made some payments in pur¬ 
suance of the previous order. We are not pre¬ 
pared to hold that in circumstances such as 
these it is not open to the defendant petitioner 
to challenge at this stage the jurisdiction or 
authority of the Court to pass an order under 
£>. 14(4). 

, JWs b“ n gs us to the question whether 
Mr. Mitter is right in his contention that the 
order under S. 14(4) passed on 12-3-52 was not 
a legal order at all on the ground that this case 
did not come within the mischief of that pro¬ 
vision. The plaint shows that the suit for 


ejectment was based not only on the ground 
of default but also on the ground of bona fide 
requirement for the plaintiffs own use a d 
occupation. In these circumstances relying 
upon the observations of his Lordship the 
Cnief Justice who delivered the w ™ ajor u K -( 
judgment in that F. B. Case. Mr. Mitter ha» 
contended that as in this case it cannot be 
said that the landlord could not get a aecree 
for possession but for cl. (i) of the proviso iO 
sub-s. (1) of S. 12, the Court had no authority 
to pass an order under S. 14(4). Mr. Mitter 
has also drawn our attention to the case of 
— Bhabani Charan Chaudhury v. Nagendra 
Bala Debi’. Civ. Revn. No. 2226 of 1952, D/- 
14-1-1953 (Cal) (C). where Chunder J. following 
the F. B. Case referred to above, has, on facts 
which seem to be similar to those of the pre¬ 
sent case, decided that S. 14(4) did not apply. 
After the F. B. decision the question would 
seem to admit of no debate so far as this 
Court is concerned. 

On behalf of the plaintiff Mr. Ray has 
drawn our attention, however, to the case of 
—‘Janab Ujir Ali v. Sasanka Mohan Guha', 
Civ. Revn. No. 1436 of 1952, D/- 15-1-1953 
(Cal) (D), by Chakravartti C. J. and Sinha J. 
in suoport of his contention that even when 
one of the grounds taken in the ejectment suit 
is the ground of default as contemplated by 
S. 12(1)(i) of the Act, the suit is within the 
ambit of S. 14(1) and therefore within the 
ambit of S. 14(4). Apart from authority, Mr. 
Ray has advanced an ingenious argument 
that it is only by construing the Statute in 
the above sense that justice can be done to 
both the landlord and the tenant. With all 
due respect to the observations of His Lord- 
ship the Chief Justice in the above unreported 
case — which, it may be mentioned incident¬ 
ally, was decided without hearing the learned 
advocate for the tenant defendant and in 
which, we understand, a rehearing petition is 
pending — we are bound to follow the IF. B. 
decision which has laid down in the unequi¬ 
vocal words of His Lordship the iChief 
Justice that sub-s. (1) of S. 14 is clearly limit¬ 
ed to suits in which the 'only’ ground which 
disentitles the defendant from the protection 
of the Act is that he has defaulted in the 
payment of rent for two months. 

(7) It has been further laid down there 
that suits in which the protection of the Act 
may be unavailable to the tenant on any of 
the other grounds mentioned in els. (a) to (h) 
of S. 12(1) or on any of those grounds in 
addition to the ground of default are not 
within the ambit of S. 14(1). It has also been 
laid down in that case that the type of the 
suit contemplated by sub-s. (4) of S. 14 is 
the same as contemplated by sub-s. (1) of S. 
14, Rent Control Act, 1950. If we may say 
so with respect, the above propositions are 
supported by weighty reasons and in any 
case it is not open to us to reagitate the mat¬ 
ter. If this causes hardship or injustice to 
any party, the remedy lies elsewhere. The 
above view seems to be ip consonance with 
the plain language of the Statute. We are 
therefore > t0 uphold the contention of 
Mr Mitter to the effect that the striking out 
of the defence regarding ejectment on the 
strength of the order dated 12-3-52 cannot be 
supported. The rule is made absolute*accord- 
9 c 8 i y cn th . e order of the lower Court dated 
26-7-52 sinking out the defence as against the 
claim for ejectment is set aside and the case 
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is directed to be disposed of according to law 
in the light of the observations made above. 

(8) In view of all the circumstances, there 
will be no order as regards the costs of this 
rule. Let the records be sent down as early 
as possible. 

(9) LAHIRI J. : I agree. 

B/G.M.J. Rule made absolute. 


A. LB. 

prosecution case — This was held not an 
error in explaining in law but merely a 
case of faulty expression — Judge should 
have said that the jury might or might 
not presume that evidence would be un¬ 
favourable to the prosecution — Though 
the judge should have used the correct ex¬ 
pression in explaining the law to the jury 
there was really no misdirection. (Para 11) 

Anno: Cr. P. C., S. 297, N. 9, 11; Evid. Act, 
S. 114 N. 11, 


Radha Nath v. State (Sen J.) 


A.I.R. 1953 CAL 602 (Vol. 40, C. N. 231) 

J. P. MITTER AND SEN, JJ. 

Radha Nath Dhara and others, Accused- 
Petitioners v. The State. 

Criminal Revn. No. 997 of 1952, D/-22-4-1953. 

(a) Criminal P. C. (1898), S. 297 — Mis¬ 
direction — (Evidence Act (1872), S. 1). 

Judge, in summing up, warning jury 
that they should bear in mind that once 
a witness was found to be deliberately 
telling an untruth they should as a mat¬ 
ter of judicial prudence view the rest of 
the evidence with suspicion, and adding 
that if a witness could not be believed on 
one point the jury might accept so much 
of his evidence as tallied with other re¬ 
liable evidence and circumstances and 
probabilities of the case. — Direction 
held correct. (Para 6) 

Anno: Cr. P. C., S. 297, N. 6, 9, 11; Evidence 
Act, S. 1, N. 9, 12. 

(b) Criminal P. C. (1898), S. 162 — State¬ 

ment in search list not placed before jury be¬ 
ing inadmissible — Search list admitted 
merely to show that the article was seized — 
Fact that statement was not pasted held did 
not prejudice accused. (Para 7) 

Anno: Cr. P. C. S. 162, N. 19. 

(c) Criminal P. C. (1898), S. 162 — State¬ 
ment to police. 

Conduct of complainant merely pointing 
out! place of occurrence to Investigating 
Officer does not constitute statement be¬ 
fore Investigating Officer — Evidence of 
such conduct is not inadmissible — But 
if evidence is led that a witness when 
pointing out a plot of land to the Investi¬ 
gating Officer, told him that the occurr¬ 
ence had taken place on that land or made 
any other similar statement, that state¬ 
ment would be inadmissible. (Para 8) 
Anno: Cr. P. C. S. 162, N. 3a. 

(d) Criminal P. C. (1898), S. 286 — Prose¬ 
cution need not tender every witness examin¬ 
ed in committing court. 

There is no law which compels the Pub¬ 
lic Prosecutor to tender at the sessions 
trial every witness examined in the com¬ 
mitting Court. If the Public Prosecutor is 
of the'ooinion that the evidence of a parti¬ 
cular witness is false or unnecessary he 
may withhold such evidence and need not 
even tender the witness for cross-exami¬ 
nation. (Para 10) 

Anno: Cr. P. C. S. 286 N. 6 

(e) Criminal P. C. (1898), S. 297 — Ex¬ 
plaining the law — (Evidence Act (1872), S. 
144 illus (g). 

Sessions Judge in explaining illus (g) 
to S. 114 stating to jury that the jury 
was entitled to presume that the evidence 
if produced might have contradicted the 


(f) Criminal P. C. (1898), S. 537 — Ir¬ 
regularity. 

Public Prosecutor filing petition for 
prosecution of one of their witnesses for 
perjury before the end of trial — Judge 
hearing submission of Public Prosecutor 
in connection with petition before jury, 
although he passed order that application 
be put up after disposal of sessions case 
— Although Public Prosecutor ought not 
to have been permitted to move petition 
before end of sessions trial, the procedure 
followed, held did not prejudice accused, 
when the accused against whom the wit¬ 
ness had testified was unanimously found 
not guilty by the jury. (Para 12) 

Anno: Cr. P. C., S. 537, N. 6. 

(g) Criminal P. C. (1898), S. 288 — Proce¬ 
dure. 

If the prosecution wants to use pre¬ 
vious testimony to the contrary as subs¬ 
tantive evidence it must confront the wit¬ 
ness with those parts of it which are to 
be used for the purpose of contradicting 
him and then only can the evidence be 
brought in as substantive evidence under 
S. 288. Where the prosecution did con¬ 
front the witnesses with those parts of 
their lower Court depositions which were 
to be used for the purpose of contradict¬ 
ing the witnesses, but the only irregula¬ 
rity was that the application for putting 
in' the depositions of the witnesses was 
not made then and there but it was made 
on the following day: 


Held that the irregularity did not am¬ 
ount to illegality. (Para 13) 

Anno: Cr. P. C., S. 288, N. 2, 9. 

(h) Criminal P. C. (1898), Ss. 297 and 154 
— Misdirection. 

Held on facts that the Judge did not 
use First Information Report as substan¬ 
tive evidence but referred to it as corro¬ 
borative evidence of immense value 
No misdirection. (Para 14) 

Anno: Cr. P. C„ S. 297, N. 6. 11; S. 154 N. 10. 

(i) Criminal P. C. (1898), S. 297 — Ex¬ 
plaining law of defence of property — (Penal 
Code (I860), Ss. 97, 99). 

Judge in explaining the law relating to 
private defence of property referred to fa- 
97 I.P.C., to the restrictions referred to 
under S. 99, I. P. C., and he made a note 
that he had read out these sections ana 
explained them. He did not put down in 
so manv words what exactly he had w\a 
the jurv in connection with the case. He 
ought to have put down clearly that ii 
the jury found that the complainants 
party had committed criminal trespass m- 
to the land of the accused, the accused 
would have a right of private defence 

against such criminal trespass. Similarly. 
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all the limitations to the right of private 
defence as applicable to the particular 
case should have also been put down con¬ 
cisely as explained by him, and not dis¬ 
posed of by reference to sections only. 

In this particular case, however, no seri¬ 
ous notice of the failure of the Judge to 
put down in words the specific explana¬ 
tion that he gave to the jury in relation 
to the right of private defence held should 
be taken. (Para 15) 

Anno: Cr. P. C., S. 297, N. 9. 10; Penal Code 
S. 97 N. 1; S. 99 N. 7. 

(j) Constitution of India, Art. 14 — Crimi¬ 
nal P. C. (1898), S. 269. 

The notification under S. 269 for trial 
by jury being in respect of classes of 
offence there is no contravention of Art. 

14. AIR 1953 Cal 394; AIR 1953 All 123, 
Relied on. (Para 16) 

Anno: Cr. P. C„ S. 269. N. 2. 


S. S. Mukherjee, with Sukumar Mitra, for 
Petitioners; J. M. Banarjee, for the State. 

CASES CITED: 

<A> W AIR 1939 Cal 176: 40 Cri LJ 240 
(B . ) . < * 3 > AIR 1943 Cal 644: 48 Cal WN 356: 

*») Lri LJ 258 
(C) (’87) 14 Cal 245 

(D , ) . ( ’ 30 . ) AIR 1930 Cal 134: 34 Cal WN 170: 
-51 LH LJ 918 

< B) £«> AIR 1945 PC 42: 46 Cri LJ 394 (PC) 
/.rU 1951 SC 441: 52 CriLJ 1491 (SC) 

1953 5 Cri A U 899* 3 ^ M4: 57 ° al WN 350: 

(H) (’53). AIR 1953 All 123: 1953 Cri LJ 356 

* SEN . J - : This revisional application arises from 

sions N ' Mukh erjee, AssS "e™ 

sions Judge, Burdwan, convicting the netitioner^ 

Radha Nath Dhara, Naran Dhara alias Rani 

Mnnrtni* 5 hara - Madhu sudan Dhara, Siddheswar 
Mondal & Puma Chandra Das under S 147 I p c 

and sentencing each of them to suffer rigoroS 
imprisonment for one year. rigorous 

Prosecution case briefly was that on the 

f ST m T’ h k°brothers ‘Srff 

dhu Baud were tra^lMtiS^S 1 ii^hei^^d 
comprising c. S. plot 1062 of E ?oknS r 
t A h c “ r< ^« *> the complainant he ^d to b S 

a? isrsrzrrss as 

5 SSsw=s 35 £S 

the petitioners asked Khoka Pande -alias’ Abani 

SS-xi-S 

Pallets JriSffLftoJ Sb^wwoh^ 

cS up t on t SS S d - 0116 Bholanath 
chnf on * hearing the row and he was oicn 


The complainant Rasomoy Mondal went to 
Kanksa P. S. at 2 P. M. on the same day and 
lodged the first information report at the thana. 
After investigation charge-sheet was submitted 
against five petitioners and Khoka Pande ‘alias’ 
Abanidhar Pande. After the preliminary enquiry 
these accused were placed on trial before the 
learned Assistant Sessions Judge and a jury of 
five. There was a charge under S. 307, I. P. C. 
for attempt to murder against Khoka Pande 
•alias’ Abanidhar Pande, a charge under Ss. 307/ 
114, I. P. C. against the 5 petitioners and a charge 
under S. 148, I. P. C. for rioting being armed with 
deadly weapons against all the 6 accused. 

(3) The accused all pleaded not guilty. One of 
the accused Ram Narayan Dhara took the plea of 
‘alibi’ saying that he was a teacher and that 
on 26-8-1951 in the morning the Education Minis¬ 
ter had come to Raniganj and that as a school 
teacher he had attended the function at Ranigunj 
and was not present at the place of occurrence. 
Khoka Pande ‘alias’ Abandhar Pande stated that 
though he had a shot gun he had deposited the gun 
on 24-8-1951 two days before the occurrence with 
a repairer and that he had been falsely impli¬ 
cated out of enmity. The accused Puma Chandra 
Das stated that he had taken settlement of C. S. 
plot no. 1062 of Mouza Soknar Beel from the 
landlord who had auction purchased the jote at 
a rent sale and that from Pous 1357 B. S. corres¬ 
ponding to December 1950, that is, about 7 months 
before the occurrence, he was in possession of the 
land through his labourer Ananda Bhuinya, and 
that on the day of occurrence Ananda Bhuinya 
vps transplanting paddy on the land and then 
the complainant’s party came up and tried to take 
forcible possession of the land in question after 
driving out Ananda Bhuiya. The other accused 
merely pleaded not guilty and did not take any 
definite defence. ^ 


SSEP ~ r f spect of Kh °ka Pande 'alias’ 
Pa ? de aspect of all the charges 
against hun. They found the petitioners not guilty 
of the charge under Ss. 307/114, I. p. c but 
found them all guilty by a majority of 3 to 2 in 
°I the , char 5e under S. 147, I. P. c. for 
,ea J? ed c Jud e e accepted the verdict 

described d ^ 5 petitioners as al ready 

ofBnXln h,* A? appeal , to the Sessions Judge 
°f Bunlwan but the appeal was dismissed. 

(6) In this revisional application the first 
P£' nt u r?j^ d b y Mr- S. S. Mukherjee appearing for 
the petitioners is that the Judge should have 
warned the jury that if they found that the 
gs? E? 2? aS to Khoka Pande they should 

S& tffs ssi-s 

sjssjt: 

ss- u a 

fXT^SSTbe b ItoZZ 

evidence t a? tai!B Urn? a £ cept 80 much of hls 

SM-ESA coS 

Abauaha?pSar!Sri h 5 C ,“S 01 Khoka ' aUaa ' 

receipt for thT oJ?„ lea ? ea Judge referred to the 

S»n& by tS e rS2re r PUr S2£ g to ha * e ** 
whether the recetowi P 1 *** wa ? a d ue stion 

n the defence case being that 
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the receipt had been granted on 24-8-1951 but 
that the Investigating Officer or some body on 
behalf of the prosecution had tampered with the 
receipt and changed the digit 4 into 9 converting 
24 into 29. The learned Judge discussed this 
question and referred to the repairers register 
showing the corresponding entry and asked the 
jury to make up their minds on the point whether 
or not there was any interpolation in the receipt. 
In this connection the learned Judge told the 
jury that if they found that the real date was 
24-8-1951, it would follow that there had been 
interpolation by some body on behalf of the pro¬ 
secution, and that would rudely shake the pro¬ 
secution case in its entirety. We consider there¬ 
fore that sufficient warning was given to the jury 
as to the mode of procedure if the evidence was 
found to be false in some respect and we do not 
consider that there was any misdirection in this 
respect. 

(7) The next point urged by Mr. S. S. Mukher- 
jee is that there was admission of evidence in con¬ 
travention of S. 162, Cr. P. C. Thus the search 
list Ex. (1) in respect of a blood-stained vest 
which was seized from the person of one of the 
injured men contains a statement that the vest 
in question was seized as it was stained as a 
result of injuries received at the time of the oc¬ 
currence. There is no doubt that this statement 
contained in the search list Ex. (1) was inadmis¬ 
sible, but the search-list was admitted merely 
to show that the vest had been seized and it does 
not appear that at any portion of the charge 
the learned Judge referred to the contents of the 
search list. It is true that the inadmissible por¬ 
tion was not pasted out, but the inadmissible 
statement was not placed before the jury and 
there was therefore no prejudice. 

(8) In this connection, it is also urged that the 
learned Judge told the jury, repeatedly that the 
complainant Rasomoy Mondal had pointed out 
the C. S. plot No. 1062 and the place of occurrence 
to the Investigating Officer and it is urged by 
Mr. Mukherjee that this also amounted to a 
statement made before the Investigating Officer 
and was inadmissible. It is however not possible 
to hold that the conduct of the complainant in 
merely pointing out a plot of land to the Inves¬ 
tigating Officer constitutes a statement before the 
Investigating Officer and that evidence of such 
conduct is inadmissible under S. 162, Cr. P. C- But 
if evidence is led that a witness when pointing out 
of a plot of land to the Investigating Officer, told 
him that the occurrence had taken place on that 
land or made any other similar statement, that 
statement would be inadmissible. 

In this connection Mr. Mukherjee has referred 
to certain rulings. Some of them however do not 
support his contention. In the case of — 'Lala 
Lalung v. Emperor’, AIR 1939 Cal 176 (A), it was 
held that S. 162 should be read upon its plain 
terms and a statement made by a witness to a 
police officer was not evidence at this trial; but 
where a witness deposed to the fact that he iden¬ 
tified the two accused before the police officer in 
the village such evidence would be admissible. It 
was held that merely pointing out the accused 
in the village would be admissible and that the 
lact that the accused was arrested on his evidence 
could be proved at the trial and this would not 
contravene S. 162, Cr. P. C. It is true that in a 
subsequent case — *Sk. Khabiruddin v. Emperor. 
AIR 1943 Cal 644 (B), this ruling was not fully 
approved, but there the facts were different, viz., 
there was a regular test identificatoin of stolen 
property held at the thana by a police officer and 
It was held that identification of the stolen pro¬ 


perty by the complainant involved a statement 
mat the property was his property and therefore 
this amounted to a statement before the police 
and couid not be admitted. This case is not 
an authority for the proposition that merely 
pointing out an accused or pointing out a plot 
of land to the police officer constitutes a state¬ 
ment before the police and we must hold that 
the evidence of such pointing out is admissible. 

(9> It is urged that the learned Judge went further 
than merely admitting the statement that the 
complainant had pointed out a plot of land to 
the Investigating Officer and that he admitted a 
statement that the complainant had pointed out 
the land as the place of occurrence and as C. S. 
Plot 1062 to the police officer and that therein a 
statement before the police was involved and was 
wrongly admitted. I have already pointed out 
that such a statement would be hit by S. 162, 
Cr. P. C. If however the evidence given is that 
the complainant pointed out a plot of land to 
the police officer and then the complainant gives 
evidence in Court that the plot pointed out by 
him to the police officer was the plot on which 
the occurrence had taken place, there could be no 
objection and the result would be the same. 
Although the learned Judge was not careful 
enough to admit the statement in the form which 
would be unobjectionable and to a slight extent 
contravened S. 162, Cr. P. C., in this connection 
we do not think that there was any prejudice 
to the accused, because even according to the 
case of some of the accused headed by Puma 
Chandra Das there was occurrence over the par¬ 
ticular plot, viz., C. S. plot No. 1062 of Mouza 
Soknar Beel and therefore there was no dispute 
as to the place where the occurrence had actually 
taken place. No prejudice could therefore ocour 
even 'if the statement was wrongly admitted 
that that particular plot had been pointed out to 
the Investigating Officer as the land of occurrence. 

(10) The third point urged by Mr. S. S. Mukherjee 
is that two witnesses examined in the committing 
Court and present in Court were not tendered for 
cross-examination and that this prejudiced the 
accused. There is however no law which compels 
the Public Prosecutor to tender at the sessions 
trial every witness examined in the committing 
Court. If the Public Prosecutor is of the opinion 
that the evidence of a particular witness is false 
or unnecessary he might withhold such evidence 
and need not even tender the witness for cross- 
examination. This was held in the case of — 
•Empress of India v. Kaliprosonno Doss’, 14 Cal 
245 (C). It was held in that case as follows: 

••In a trial before the Sessions Court the pro¬ 
secution is not bound to tender for cross- 
examination all witnesses called before tne 
committing Magistrate”. 

Mr. Mukherjee has referred to a later ruling. 
— ‘Nayan Mondal v. Emperor', AIR 1930 
134 (D). In that case Lort-Williams J. owrw 
that although it was not necessary for the pr^ 
secutor to call witness whose name was on uw 
back of the indictment or in India whose depos 
turn has been taken in the committing,O^r 
it had become usual to do so so that the del 
might cross-examine them. Now though 
Williams J. made the observation that it n 
become customary to tender witnesses a 

Sessions Court for cross-examination. B mat the 
liams J. pointed out that the law was that * 

prosecutor was not bound to ca,1 . s “® h ril ! ? wa s to 
and the only thing he was bound todo as ^ 

have every such person in Court so a r 
might be called for the defence if the P"§o 
so chose. 
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As authority for this statement, of law, the 
learned Judge referred to Archbold’s Criminal 
Pleadings, 22nd Edition, and some decided English 
cases and pointed out that the law was the same 
in India. This case cited by Mr. Mukherjee does 
not therefore go to show that there was any 
illegality in not tendering for cross-examination 
two of the witnesses who had been examined in 
the committing Court. Mr. Banarjee appearing 
for the state has pointed out that in a subsequent 
case the Privy Council has also held that it is 
not necessary that the public prosecutor should 
tender for cross-examination any witness whom 
he considers to be unreliable even though such 
witness was examined in the committing Court. 
This view was.taken in the case — ‘Adel Muham- 
Dabbah v * Attorney-General of Palestine’. 
AIB 1945 P. C. 42 (E). This was not an appeal from 
India and the Indian Law was not being con¬ 
sidered but it would appear that the principle 
involved is the same, in India as well 
®* nr m England as pointed out by Lort 
in case reported in 'AIR 

finH° \ ll 4 <Dl ’’ cited above - Therefore we 
find thaf there was no illegality. iin the public 
prosecutors refusing to tender the two witnesses 
lor cross-examination though they had been 
thP^'^r m th ® committing Court. Admittedly. 

McEa&Ti&gS* but d " enct “ 

t hi n ,L NeXt J S ' Mukherjee has alleged that 

tho JU n ge did not corre ctly explain to 

th!f Iff 7 *he illus. of s - “4. Evidence Act 
that the Court may draw a presumption that the 

woXfff SSI^K be f and was not Produced 

unfavourable to the person 
who withheld it. The learned Judge referred 

from e wiE? Pti0 ^ ? hich the jury might draw 

examiSd^in % two T? tnesses who had been 
, n the committing Court but not 

mS ° r cross-examination and from the non- 

Sr, sS 

Igp 

law but merely a case of explaining the 

learned £^SSd*Srft: , The 

presume that £ £ TO SlC tT""* '° 
that the evidence minhi h entitled to presume 

wmmm 

in English and riSS£ Benga11 and not 
but sometimes he f,, m hi«5 re ^i.i dea of 4116 law 
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(12i It ha 5 next been urged that before the 
end of the trial the Public Prosecutor filed a 
petition for the prosecution of one witness P. w. 
23 for perjury and that be#re the jury the learned 
Judge heard the submission of the Public Prose¬ 
cutor in connection with that application, although 
he passed the order that the application be put 
up alter the disposal of the sessions case, and 
that such discussion in the presence of the jurv 
had prejudiced the accused. Now it is quite true 
that the Public Prosecutor ought not to have been 
permitted to move the petition before the end 
oi tnc trial. In this particular case, however we 
are satisfied that no prejudice was caused to’any 

P , w - 23 ' s evidence concerned 
Pa “de ’alias- Abanidhar Pande. This 
P. W. 23 Chandi Charan Hazra had stated in the 
committing Court that on 25-8-1951, that is a 
day ,. bel ° re ^he occurrence, he was a conductor 
°f the bus by which the accused Klioka Pandey 
along with 5 or 6 other men armed with lathis 

and' e fnrth Ir0 ? and goL d0WI1 at Rajbundh 

and further stated that the accused Khoka Pandev 

jKj 1 ? and - ^ 'he Sessions Court 

this witness stated that Khoka did travel by his 

to 6 °. ther me " “ a ParticuS 

rifj n b nf that he u dld not remember the date and 
did not remember whether Khoka had anv 

weapon in his hand. He was then cross-examined 

ssra.'-dSaasrs -Egg 

It 

-S« SJTSSS 

imanimous 0 verSSt^no^' 1 ^^ 11 to reSf of 
Khoka alias Abanidhar Pandey This ^?tneJ£ 

IS*® 

S ZT'SHSSSS Rf 

’S&srs sr r £ 

wb“p r n** iml ] te »“ bem pufta's 
referred to. ^ haS a | read y been 

prosecution with re£re£e by the 

ments in the committing c^urt Sta ^ 

s fo Ss 

Court, it appears g that^n 1X1 the commlt ting 
p. W. 8 state?«?a”he“ad s .S 5S’ ml,tln ? Cour ‘ 
away, having arrived at thf ^l 4 accuscd going 
on hearing the row Tn P ac ? of occu rrence 
ever he stated tff 'he did* not « 0nS Court how ' 
cused going awav and »° fc See any of the ac- 
thls point by th^DrosemiMnn ^tK I ' 0SS r' examinpd ° n 
lower Court deposfSi 1 ^ th refere nce to his 

A. 1 ! R® mi, s c 4^ ai (p) S |?® h v ’. State* 
the prosecution wanted ti*? 4t was , held that 1 
to the contrary IS 2 pre yi ous testimon; 

confront thevritntss ve evid ence it musl 
are to be parts of it whlcl 

him and then only »?*** c0 “tradictln ( 
In as substantive pum!? the evidence be brough 
*• 0. to thU ?ai Vl S?“ “ der „ SK ‘ l »“ TO Or 

w^e the prosecution did confroal 
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the two witnesses with those parts of their lower 
Court depositions which were to be used for the 
purpose of contradicting the witnesses. The 
only irregularity was*that the application for 
putting in the depositions ot the two witnesses was 
not made then and there but that it was made 
on the following day. We do not think that this 
•irregularity would amount- to an illegality. 

(14» It has next been urged that the learned 
Judge used the first information report as subs¬ 
tantive evidence and in this connection Mr. 
Mukherjee has referred to the last- part of the 
charge where the learned Judge was dealing with 
the case against each of the accused. The learn¬ 
ed Judge in this connection pointed out that 
each accused had been mentioned in the first in¬ 
formation report as well as by a number of eye¬ 
witnesses. It appears, however, that in the begin¬ 
ning of the charge the learned Judge did explain 
to the jury that the first information report was 
not substantive evidence but it was the first re¬ 
corded version of the occurrence and therefore of 
immense importance for the purpose of corrobora¬ 
tion and contradiction. The summary of the 
case against each accused at the end of the 
charge must be read in that context. The learn¬ 
ed Judge might have done better by first referring 
to the identifying witnesses who had deposed in 
Court . and then stating that the identifica¬ 
tion by the complainant was corroborated by the 
fact that the name was also mentioned in the 
first information report. But in this portion of 
the charge the learned Judge recorded the case 
against each accused in the form of a memoran¬ 
dum and not in extea^o and it must be held that 
with reference to the earlier portion of the charge 
the learned Judge was referring to the first infor¬ 
mation report as corroborative evidence of im¬ 
mense value as mentioned by him. We do not 
therefore find that there was any misdirectioa 

(15) The next pant urged is that the law re¬ 
lating to the right of private defence was not 
properly explained and that the learned Judge 
only referred to the sections of law but did not 
put down in so many words what was the law as 
actually explained by him. It is quite true that 
the learned Judge in explaining the law relating 
to private defence of property referred to Section 
97 to the restrictions referred to under Section 99, 
I P C. and he made a note that he had read out 
these sections and explained them. Ke did not 
put down in so many words what exactly he naa 
told the jury in connection with this case, 
ought to have put down clearly that if the jury 
found that the complainant’s party had commut¬ 
ed criminal trespass into the land of the accused 
Puma Chandra Das, the accused would have a 
right of private defence against such criminal 
trespass. Similarly, all the limitations to the 
right of private defence as applicable to the parti¬ 
cular case should have also been put down con- 
ciselv as explained by him, and not disposed oi by 
reference to sections only. In this particular case, 
however, we do not think that we should take ser ¬ 
ous notice of the failure of the learned Judge to pin 
down in words the specific explanation that he 

gave to the jury in relation to the right of pm ate 
defence. The right of private defence taken by 
the accused depended on the statement of t-ie ac¬ 
cused Puma Chandra Das that the landlord had 
settled c s. plot 1062 of Mouza Suknar Beel with 

him in Pous 1357 B. S. corresponding to December 

1950 and that from that time he had been m 
possession of the same through his labourer 
Ananda Bhuinya; but no oral or documentary evl- 
dence of such settlement by the landlord or suen 
possession on behalf of the accused by the labourer 
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Ananda Bhuinya was given. The thing was no 
doubt suggested to the prosecution witnesses but 
it was denied by them. One item of documentary 
evidence on behalf of the accused was produced 
in this connection, viz., a sale certificate showing 
that the jote comprising c. s. plot no. 1062 had 
been sold at a rent execution sale and purchased 
by the landlord. That was more than 14 years 
before the present occurrence. There was noth¬ 
ing to show whether the landlord after such 
auction sale had actually taken posscss.on of the 
land. It is to be noted that the accused did not 
plead that 14 years ago after the rent sale the 
landlord had settled the plot with them. They 
stated that they had taken settlement of 
the land only 7 or 8 months before the occurr¬ 
ence. The complainant and his brothers and 
other witnesses all stated that in spite of the rent 
sale the complainant's father and uncle and after 
them the complainant and iris brothers had been 
continuously in possession of the plot of land. 
This evidence of possession was referred to by 1 
the learned Judge. In the circumstances, there 
was no evidence at all in support of the defence 
that the plot of land belonged to the accused and 
that the accused had the right of private 
defence against any criminal trespass committed 
on the land by the complainant’s party. 

(1S> Lastly, it has been urged that the jury trial 
constitutes a contravention of Article 14 of the 
Constitution because under Section 269, Cr. P. C. 
the normal procedure for trial by the Sessions 
Court is with the aid of assessors and it is only 
when Government makes a notification under S. 
269 Cr. P. C. that there may be a trial by a jury, 
but as S. 269 does not contain the basis of the 
classification of offences or cases for trial by a 
jury, a notification that certain specified offences 
shall be tried by jury is in contravention of Art. 
14 of the Constitution. Tins point was raised 
in — ‘Badri Prasad Missir v. The State’, AIR 1953 
Cal 394 <G). and it was held that the notification 
being in respect of classes of offence there .s no 

contravention of Article 14. 
taken also by a Division Bench of the AUahabad 
High Court in the case — Dal Chand '- The 
srte’ A. I. R- 1953, All 123 <H>. We must there- 
fore hold that the jury trial does not contravene 
Art. 14 of the Constitution. 

(17) This application therefore fails and tne 
Rule is discharged. 

(18) The petitioners must now surrender to 
their bail end serve out the remainder of the 
sentences. 

(19> MITTER J.: I agree. I 

A/R.G.D. * ule ^charged. 
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P B MUKHARJI, J. 

In the Goods of Kumar Brojendra Narayan 
Singh Deo deceased, Petitioner. 

D/- 26-6-1952. M 

(a) High Court Rules and Orders — Calcutta 
High Court Original Side EtteCh. 55. «• 19 
— Nomination of Gazetted officer outside ju 

risdiction of High Court. 

The nomination under Rule 19 of cn. 

35 by the Registrar has to be of a per!so 
who is amenable to the jurisdiction 
the Calcutta High Court. A gazetted offi_ 
cer at Delhi not being such a Person can 
not and should not be nominated by 
Registrar under Chap. 35, Rule ^ 
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(b) High Court Rules and Orders — Cal¬ 
cutta High Court Original Side Rules, Ch. 35, 
R. 15 — Execution of personal bond of appli¬ 
cant by his authorised attorney — (Succes¬ 
sion Act (1925), S. 291) — (Powers of Attorney 
Act (1882), S. 2) 

Where a Court grants to an applicant 
Letters of Administration only on the con¬ 
dition of his executing a personal bond 
it means administrator's own bond sisn- 
ed by him personally and individually 
it In such a case, an agent’s or attorney's 
bond, however, duly empowered such 
agent or attorney may be, cannot be a 
substitute for the administrator’s ‘personal’ 
bond. The word ’personal’ in such cases 
cannot be extended to cover authorised 
act of the agent which is deemed to be 
as good an act as that of the • principal 
himself under the law of agency or the 
Powers of Attorney Act. (Paras 26 and 29) 

Anno: Succession Act S. 291, N. 1 ; Powers 
of Attorney Act S. 2, N. 1, 3. 

H. K. Mitra, Solicitor, for Petitioner 
CASES CITED : 

(A) (1877) 46 LJP 57: 2 PD 274 

(1862) 164 ER 1489: 4 SW & T (Sud) 180 
(C) (28) AIR 1928 PC 33: 55 Ind App 81 (PC) 
ORDER; Thi 5 matter has been set down before 
me for judicial determination under a special 
direction from the learned Chief Justice o n P 14-5^ 

camld^the^fflfi 1 - sending point which has 

for ^ Court constant headache 

lor over half a century. On everv occasion 

dprwrtme°» d t Cl /i JUdiCial determination by special 

m flections obtained from Judges con 

SfpS 'JS^^*** B Sr 

sssussvs 

"Si^srs sssfiggsfs** - 

£ ST&? KSKSe? 

deceased applied to this Court Singh Deo 

AdmtaStrattw o h f 

sss. •s&nS 

l fljK thf MetL“ e exgfo h B :° our *’ 

ment and iftSSfaf d!iw \° f ParUa ' 
which will commence shorthand S ! S3lons 

down to Calcutta till TnhT^f h ecannot come 
the deceased wi suffer^ i' ♦2f e T e fi ato of 
Administration are not ismS of 

circumstances and in fort hwlth. in the 

Rule 19Stte a R U £¥SS5 e Wlth Chapter 3 ! 
a gazetted officer at yo H to nominate 


may be attested by such officer. If you feel any 
difficulty in nominating a gazetted officer at Delhi 
for that purpose and with a view to save costs 
my client suggests that , the settled Bond may 
be executed by my client's constituted attorney 
duly authorised for the purpose by a Power of. 
Attorney properly executed and registered by 
my client. In this connection I beg to refer to 
you to the notes at page 356 of Mr. Ormond's 
Rules 4th Edition, in the Goods of Andrew Yule 
deceased." 

The letter raises two problems for decision, one 
about nominating a person at Delhi and the other 
about the feasibility of carrying out that order of 
Court through a constituted attorney. The Regis¬ 
trar felt great difficulty in acceding to the request 
contained in that letter and referred the matter 
to the learned Chief Justice. The application now 
comes up before me for judicial determination on 
an assignment from the Chief Justice. 

(7) Order 19 of Chapter 35 of the Original Side 
Rules of this Court provides: 

"The execution of Administration Bonds by per- 
sons other than a Guarantee Society shall be 
attested by the Registrar or Master or where 
executed outside the Court House by the Regis¬ 
trar or the Master or such gazetted officer as 
ma^be , nominated by the Registrar for that 

°£ a . jading of this Rule, I cannot conceive 

vS S ^i 0f *- he 0riginal side of this State 
5^?°^ nominating a gazetted officer at Delhi 

anrt J ^ d,C . tl ° n ° f the Stat€ H ' gh COUrt 

t0 accept such nomination and 
order him to carry out the obligation imposed 

thereunder. 1 do not think that luchanoK 

its Sir t ^ the Jurisdiction of this Com? or 
not i « 10 case of refusal by such a nomi- 

nated officer this Court wiU be powerleS to 

Z™ ule UC I h “° m rt r«° n ' ° n a Co£Kton S 

Su‘on E tier ISAS’ &£ £* 

tkm^nf «f- rs0 S« *u ho is amenab le to the jurisdic- 

SS@ 3 fS“l 

bond regaruea as such a personal 

quoted at U;e foot n 0 Te nn ?, ec * a3ed " is a case 
Rules. There it is sMd that , 0f the 

case was signed for thp ^ ond in that 

^Jsent from Calcutta by h^tror^? 0 Ji , who 
rised under a General' p™L duly autho- 

had been registered *it is°^t/v? f tv. Attorney whlch 
held by Chaudhuri j that S=^, ere that il "»» 
execution of the Bond * Thi* „. was . a sufficient 
ceeds to suggest that oifi s note also pro- 

view that such procedure , exp . ressed the 

in the case of an original ak j° be ad °Pted 
jnade to a passage at nw 7 Bo , n £_, ai } d reference Is 
Probate Practice? it £ & Co °te’s 

which appears tn ho,J S Particular foot note 
to the P 5^ ave caused most of Ami 

iin** ° e - , : tn } entsearc hcd 
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before Chaudhuri J. The basis of that note was 
the case ‘in the Goods of Ross’ (1877)-2 P D 274 
(A) and a passage in the 15th Edition of Tristram 
& Coote’s Probate Practice. 

(12) On the basis of these two authorities Mr. 
Hechle suggested in his departmental note to the 
learned Judge that a constituted attorney could 
sign the personal Bond. Upon that Chaudhuri J. 
gave the following departmental direction: 

“I think the Bond as signed by the administra¬ 
tor’s attorney can be accepted 'in this case’. I 
think it may also be done in the case of an 
original Bond.” 

(13) It is clear however from this that there was 
no judicial determination of the point and this 
departmental direction of Chaudhuri J. was given 
without any arguments being heard at the Bar. 
a privilege which I had in the present case. Then 
the case put up before Chaudhuri J. was of an 
additional Bond and not the case of an original 
Bond and the observation of the learned Judge 
about an original Bond was obiter. It is also clear 
from Chaudhuri J.’s direction, that the learned 
Judge did not give any general direction but only 
directed acceptance of the attorney’s bond in that 
particular case. 

(14) I proceed now to examine the authorities 
placed before me. 

(15) In the case of — '(1877) 2 P D 274* (A) 
a person having taken out administration to the 
goods of the deceased went abroad and subse¬ 
quently under an order of the Court of Chancery 
a considerable sum became payable to the estate 
of the deceased and to his brother and sister who 
were also deceased. Then what happened in that 
case was the order could not be passed and entered 
until the additional duties in regard to these 
estates had been paid. But then the administrator 
was at that time in Japan. The Court allowed 
another person to file the affidavit as to the in¬ 
crease of property and to execute the Bond to 
cover the increased duty (in the place of the 
administrator) with two sureties on the distinct 
understanding that as soon as possible the ad¬ 
ministrator should execute a similar Bond. Sir 
James Hannen. President of the Probate Division 
delivering judgment observed at p. 275: 

“The question is. can the Court allow such Bond 
to be given by some other person than the one 
primarily liable to give such Bond, that is by 
the Administrator? It does not seem to me that 
in this respect my power is in any way limited 
bv the Statute, and from the case cited ‘In the 
Goods of Stewart Sutherland’, (1862) 4 SW & T 
(Sup) 189 (B) it is clear that there are cases 
in which the Judges of this Court have allowed 
some one. other than the original administrator, 
to execute the Bond under the circumstances, 
for instance, that it is impossible for the admi¬ 
nistrator to do so. or where there is a pressing 
necessity that it should be done by some one 
else. Here the latter is the ground of the 
application. There is a necessity that the ad¬ 
ditional duty should be paid at once. The 
applicant is undoubtedly a proper person to-do 
what is necessary and I will allow him to do 
so but it must be understood that the admini¬ 
strator himself must execute a similar Bond as 
soon as possible.” 

(16) Now the limits of this decision should be 
strictly observed. First the condition must be such 
that it indicates the existence of a situation almost 
verging on impossibility for the original admini¬ 
strator to sign a personal Bond. Secondly it is 
only as a very temporary expedient that such a 
Bond is accepted by the Court it being always 
understood that even in such cases where it is 
done the administrator is directed to execute a 


similar Bond as soon as possible. None of these 
conditions is satisfied in the present case. Attend¬ 
ance in the sessions in Parliament at Delhi is not 
considered by me to be one of such conditions and 
even then it was possible for him to come on anv 
Saturday to Calcutta to execute the Bond. Secondly 
there was no offer by him that when he does come 
he will personally execute the Bond but in the 
meantime his agent may be allowed to tide over 
the present inconvenience. So much for the autho¬ 
rity. In the Goods of Ross (A). 

(17) In the latest edition of the Tristram and 
Coote’s Probate Practice which is the 18th Edition 
published in 1940 the point is stated at page 271 
as follows: 

“In certain circumstances another person will be 

permitted to make and execute the Bond.” 


(18) In support of the above proposition the 
learned Editors rely op the same case ‘In the Goods 
of Ross (Af and the case of Stewart Sutherland 
(B) referred to by Sir James Hannen. It is also 
said at that page under the heading "Admini¬ 
strator absent": 

"A person acting under a Power of Attorney 
from the absent administrator is allowed to 
execute the necessary documents.” 


(19) No authority is cited for this second pro¬ 
position. The above authorities are intended to 
apply not as a principle of law but as a measure 
of temporary expedient. The Court's practice, if 
such there be. to adopt such temporary expedient 
cannot in my view be elevated to a principle of 
law. 

(20) In all these cases and the statements of 
the law on the point there was already an admi¬ 
nistrator duly appointed and functioning but who 
was not present to sign additional bond or addi¬ 
tional affidavit. That singular fact fundamentally 
distinguishes the present case before me. Here 
there is no administrator yet because the condition 
stated in the Order of the Court appointing has 
not been yet satisfied. Tnese authorities therefore 
do not help the contention of the applicant. 

(21) Our law on the subject must be analysed 

at this stage. Rule 15. Chapter 35. Original Side 
Rules, provides that every person to whom a grant 
of Letters of Administration, other than a grant 
under S. 212 (now renumbered as S. 241) of the 
Indian Succession Act is committed shall give a 
Bond in the name of the Chief Justice with one 
or more sufficient sureties to be approved by the 
Registrar. The forms of the Bonds are set out B 
Forms Nos. 6 and 7 and shall unless othennse 
ordered by the Court or a Judge be given In the 
amount of the full value of the property for J\ hlc £ 
the grant is made. Almost to the same effect is 
provision contained in S. 291 of the Indian Succes¬ 
sion Act. , 

(22) Now in this case the order of the Court 
dispensed with the surety and . that presj™"* 
because of the status of the applicant and that 
whv the Court ordered that his personal Bo 

would be enough. I cannot conceive how a personal 

bond of the applicant under e *P r *“ 0 ^ e L«uted 
Court can now be substituted by a Bond execu 
bv his coastituted attorney as a sufficient sa 
faction of the Court's express order, » 1* 
much a case of risk as the quality of the Bona 

No one disputes that in case of ^"Constituted 

of the conditions, a Bond exwuted by aci of 

attorney is as good a Bond from such po ^ 
view as a Bond by the Prindpal . the 

does that mean a ‘‘Pemonal bond wHh 

meaning of the order necessity 

the matter further in this way. Shouia n ^ ^ 
arise, the Court will have ^ sue or aus^^ 

sued upon the Bond so<Mn^Sie Power of Attorney 
that there is some defect In tne rowei 
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and it may be that the principal might contest 
that the constituted attorney did not have exactly 
the same power in executing such Bond as he 
purported to have. It may be that these points 
may not ultimately succeed. But why should a 
risk even of such litigation or why should such 
risk at all be taken When this Court has ordered 
a personal Bond? 

(23) A reference at this stage to Mortimer’s 
Probate Practice may be useful. In the marginal 
note at p. 455 of the Second Edition of that great 

l work, it is said “Bond to be executed by the 
applicant in person, except in very special circum¬ 
stances." Even there it is said that the admini¬ 
strator should as soon as possible execute a simi¬ 
lar Bond. That is supported again by the old 
authority of — Tn the Goods of Ross' (A). To 
the same effect is another passage in that book 
at p. 492. 

(24) The case to which Sir James Hannen 
referred in his judgment which I have quoted 
above may also be noticed in some detail here. 
That case is — ‘(1862) 4 SW & T (Sup) 189' (B>. 
That was a case of a married woman and it decides 
the question that where a married woman is 
entitled to administration and her husband re¬ 
fuses to join in the Administration Bond or to 
assist his wife in obtaining the administration 
the Court will grant the administration to her 
allowing a third person to execute the Bond for 
her This case is no authority for the prooosition 
that the Court's Order for a personal Bond* can be 
discharged by an attorney’s or agent’s Bond. 

(25) In that case deceased Stewart Sutherland 
made a will at Sea bequeathing his property after 
*5®** eath of hls wife divided equally amongst his 
children Probate of this Will was granted to his 
widow who died later on and Sarah Bessel, the 

°* G ^°rge Bessel, was the only surviving child 

of t f^?iL a ? d ,^ as e, ? litled t0 a certain sum 
^cy whioh had been transferred to the Court 
^“cery- Sarah was living within the same 
house as her husband but maintained herself bv 
her own Industry. Her solicitor appUed ^ her 

wWch n thi°hiKh^ ^ l y Hl e administration Bond 
OnS? declined, it was then that the 

£ < ?“5 t,aUowe d her administration permitting a 

asy&svs tzsz 
Sr s? ssss-s 

Stto'nMteSctKdWK SK ln 

52?"* execute the Bond for her That law 

aa is* isssg 2* £ 

Instead of giving his Darwmai 6 *? 1 a PP Ucan t 
to be executed hvhfc^ r i SOnal ^. ond offers a Bond 

r r£ sssss 


already appointed and presumably already having 
signed a Bond and for some reason he is either 
absent or otherwise not in a present position to 
execute further or additional bonds or affidavits. 
It is in such cases only that the Court adopts 
the temporary expedient of allowing an agent to 
sign such additional Bond or further affidavits 
with the obligation that the administrator himseli 
when he returns or is in a position “will sign the 
Bond as soon as possible.” But where as in this 
case before me the Court itself by its very order 
of grant makes it clear that the grant is not 
to issue until the applicant signs and executes a 
personal Bond the case to my mind is entirely 
different. His appointment as an administrator 
has not yet taken place because the condition for 
the issue of the grant to him has not yet been 
satisfied. If he wants now to produce somebody 
else's Bond that means that he will have to go 
behind the order for grant already made. But 
this application before me is not for varying the 
terms of the order of grant. In my opinion there¬ 
fore the principles governing execution of an 
original bond are entirely different from the 
principles governing execution of additional bonds 
or further affidavits for the simple reason that 
m the latter case there is a primary bond or 
affidavit of the administrator on the faith of which 
the Court can act to tide over an emergency bv 
allowing a third person to execute for the admi¬ 
nistrator with the added obligation that the ad¬ 
ministrator will sign a similar bond as soon as 
possible. 

(27) Before I conclude a short reference to the 
Power of Attorneys Act is necessary to deal with 
an argument advanced before me. The argument 

^w?r at nf Un t d , er S * 2 0f that ACt ** d oSf a 
power of attorney can execute or do any affidavit 

or th 2« to and with his own name 
Qffi d Ho^P atu * e and b* own seal and every such 

thing 50 exec uted and 
done shall be as effectual in law as if it had 

5f ^S ted °5 done 1116 d °nee of the power 
of attorney in the name and with the signature 

°* th* donor. That an agent under such 
^ power of attorney can execute a Bond which 

effect \ n J. aw as if executed by the 
himself is an indisputable proposition The 
Pnvy Council dealing with a case whether a 
d ?« executed by an agent under a power of 
a torney can be acknowledged for registration 
™ de . r Indian Registration Act S' Stlier 

matha Nath’, AIR 1928 PC 38 S oK nh 

-prs;»r“±‘f£~H 

the Act o* J?fu W0 J? s P* 1 * 5011 executing’ in 

§? “ to a. scheme ot 

thereunder This an ^ the construction 

tions of 6 the 1 learned fro “ tte obm 

Lortiship says: Uad at P- 39 where Hls 

to ina In tte 
anything repugnant ♦« In . d 1 !f n Registration Act) 
other would J°, ^is construction. Anv 

even defeat Se* statu tor? a ? d m ight 

inSSSa to KS SaJT % be “1 

some representaSve.” by themselves °r by 
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(23) Now to my mind the provisions of the 
Powers of Attorneys Act or the observations of 
the Pnvy Council relating to the Indian Regis¬ 
tration Act are not an answer to the points in¬ 
volved in the present case before me. I am of the 
opinion that when the Court makes an order for 
the grant of Letters of Administration on the 
condition that the applicant will execute a personal 
Bend and for that purpose security is dispensed 
with, the uppermost consideration in the Court’s 
mind is the personal character of the applicant 
and his executing the Bond in such personal 
capacity and the fictions of law by which agents 
are empowered to do the work of the principal as 
completely as the principal himself while may be 
good enough for many legal purposes are not good 
lor administration under such order of Court in 
such terms which enjoin execution of a personal 
Bond by the administrator. The word ‘personal’ 
does not occur at all in the Power of Attorneys 
Act or in the Indian Registration Act. I attribute 
to it the meaning which it ordinarily should have 
unrelieved by any statutory modification or by the 
doctrine of agency. 

(29) When the Court orders that before the 
Letters of Administration are issued to the ap¬ 
plicant, he has to execute a 'personal* bond, it 
means administrator’s own bond signed by him 
personally and individually. In such a case an 
agent’s or attorney's bond, however duly empower¬ 
ed such agent or attorney may be. cannot be a 
substitute for the administrator’s ‘personal* bona. 
In my judgment the word ‘personal* in such cases 
cannot be extended to cover authorised act of the 
agent which is deemed to be as good an act as 
that of the principal himself under the law of 
agency or the Power of Attorneys' Act. The Court 
in such cases want “the original and not the 

I derivative executant. 

(30) Such a view and such orders of Court 
directing personal bond by the administrator are 
in my opinion in consonance with the law of 
administration of the estate of the deceased. In 
the first instance, administration is essentially and 
usually a personal responsibility of the admini¬ 
strator and the law does not favour vicarious dis¬ 
charge of such responsibility by other agencies of 
the administrator, as a method of ordinary prac¬ 
tice. The Administrator cannot normally be al¬ 
lowed to delegate his responsibility and even in 
limited cases where the law allows him to do 
that, the Court looks to the Administrator and 
not to his delegate to answer for the administra¬ 
tion. Secondly, the legal origin of taking a bond 
exemplifies still more this view. An Administrator 
is the person to whom the representation of the 
deceased is committed by the Court for default or 
in the absence of an executor. His office resembles 
that of an executor but because he has not been 
selected by the deceased, he is in general obliged 
to give a bond with sureties for the due perform¬ 
ance of his office. Therefore the Court’s order for 
personal bond must be strictly followed and 
observed. 

(31) Such a view can cause no inconvenience in 
practice. If the applicant does find any difficulty 
in attending for the purpose of executing a 
personal Bond under such an Order of Court he 
can alwavs apply for varying the terms of that 
Order on those grounds, in which case the Court 
might accept a Bond through an attorney with or 
without sureties. But then it will no longer be an 
order upon the applicant to execute a personal 
Bond. 

(32) I therefore hold in this application on the 
two points of the attorneys’ submissions which I 
have quoted above at the beginning of this judg¬ 
ment that (1) the Registrar cannot nominate a 


gazet.ed officer at Delhi before whom the applicant 
am execute the Bond at Delhi under Chapter^ 
Rwe 19 of the Original Side Rules as I co£aZ 
it and ( 2 ) that under the terms of the order ^ 
grant as it stands the Bond must be executed b- 
the applicant himself personally and not by anv 
constituted attorney authorised by him for thsr 
purpose. 

B/G.M.J. Order accordingly 
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Dhakuria Banking Corporation Ltd., Appli¬ 
cant v. Sm. Surabala Debi and others. Respon¬ 
dents. 

Application D/-25-8-1952. 

Companies Act (1913), S. 199 — Balance 
order on contributory — Enforcement — Ap¬ 
pointment of receiver — Power to transfer 
case for execution — Exclusive jurisdiction 
of Iligh Court — (Banking Companies Amend¬ 
ment Act (1950), Ss. 45H, 45A, 45B) — (Civil 
P. C. (1908), O. 40, R. 1 Ss. 42, 51 and 39(1) 
(b) and (c)). 

In Company jurisprudence a balance 
order is a summary’ statutory proceeding 
for the purpose of enabling the liqui¬ 
dator to get payment from a contributory 
in lieu of proceeding by action. This, 
however, does not mean that the execu¬ 
tion by appointment of a Receiver at once 
becomes the ordinary remedy in such 
cases. The ordinary method of execution 
by attachment and sale should even here 
be normally adopted and a Receiver will 
not be appointed in execution unless 
there are some grounds at least shown 
which will indicate that the ordinary 
methods of execution by attachment and 
sale are not the proper mode in the parti¬ 
cular case. An enforcement order calling 
upon the contributory to pay is an order 
which is executable under S. 199. Com¬ 
panies Act, and S. 45H, Banking Compa¬ 
nies Amendment Act, 1950, as a decree 
under the Civil Procedure Code by attach¬ 
ment and sale by the High Court. The 
High Court does not ordinarily appoint a 
Receiver to sell properties which are out¬ 
side the jurisdiction of this Court. This 
Court certainly has the power and juris¬ 
diction to adopt that course. But the ques¬ 
tion is one of propriety and whether it is 
proper to do so in a particular case. 

(Para 17) 

Obiter: By making the “same manner” 
of enforcement as a decree available to 
orders under the Banking Companies Act, 
it should be thought that S. 45H meant 
such manner as delivery, sale, receiver* 
arrest and detention in prison and suen 
other manner as the nature of relief may 
require and as are provided in S. 51 Civi 
P. C. for execution of decrees. . But 1 
does not recreate jurisdiction in tne 
Court, may be a transferee Court for exe¬ 
cution, for dealing with a matter in 
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pect of which statute has expressly and 
manifestly taken away jurisdiction under 
S. 45A and S. 45B Banking Companies 
Act. (Para 13) 

High Court cannot make an order 

of transfer of an execution case re¬ 
lating to a Banking Company in li¬ 
quidation to another Court. Such Court 
has no power to determine the same 

issue when it comes to that Court 
by transfer of execution from the High 
Court: (Para 14) 

Ss. 45A and 453 of the Banking Com¬ 
panies Amendment Act override S. 42, Civil 
P- C. (Para 15) 

Accordingly the High Court should exer¬ 
cise exclusive jurisdiction and the words 
of the statute cannot be controlled by 
consideration of higher costs of execution 
or absence of machinery of execution. 

(Para 15) 

Anno: Companies Act, S. 199 N. 1; Civil P. 
C. O. 40, R. 1, N. 3; S. 39 N. 7, 8, 2; S. 42 
N. 1, S. 51 N. 4, 6 


against whom a rece.ver is sought in tabular state¬ 
ment. Lastly, the defence is taken that the appli¬ 
cation is not maintainable & is misconceived. 

(5) The defences about lack of knowledge of the 
order of 4-12-1951, and existence of an alleged de- 
butter have not been pressed before me. The only 
point urged against tins application is that the 
ordinary method of execution by attachment and 
sale should not be discarded in favour of the ex¬ 
traordinary method of execution by appointment 
of a receiver. The important argument advanced 
on behalf of the applicant is that under the Bank¬ 
ing Companies Act the lower district Courts have 
no jurisdiction to deal with any question in execu¬ 
tion in relation to a Banking Company in liqui¬ 
dation and therelore the most convenient course 
will be for this Court having exclusive jurisdiction 
to deal with the present execution through a re¬ 
ceiver. It is contended by the respondents that 
this application should not he granted, first, on 
the ground that the Receiver is an extraordinary 
method of execution and the normal methods of 
execution should be followed and. secondly, that 
in this particular case the point on the Banking 
Companies Act is concluded by the decision of the 
Special Bench in — ‘Bharati Central Bank Ltd., 
v. Rathindra Nath Sen’, 54 Cal WN 975 (A). 


R. Ciioudhuri, for Applicant; R. C. Kar, 
- Attorney, for Respondents. 

CASE CITED:— 

(A) (’50) 54 Cal WN 975 (SB) 

JUDGMENT: This is an application for the 
appointment of a Receiver to entorce what is known 
as Balance order on the contributions. The order 
was made on 4-12-1951 and provides: 

"It is ordered that the said applicant be at liberty 
to enforce a call on the contributories of the said 
* bank as set dut in the Schedule annexed to the 
affidavit of the said applicant and specified in 
the Schedule hereunder written for payment of 
the balance of the amounts due in respect of the 
shares of the said Bank except that such call 

SSnS” ° rCed ° n thC Said Promotho Nath 

^ hat case was the Official Liqui- 

X LlSidatloS“ r! “ Ba “““ 8 “d. 

/l|o ( 1 2, T * n tabular statement the applicant offi- 
«nir, L 3 U dat0 « now before me asks for an order 

to P Dha£?rlft ?nrt eiV ? r n '\ the properties mentioned 
, , ria j and at Bole P ur . Santtoiketan, more 
particulariy described in paras. 15 and 16 of the 
peution used m support of this summons. Bis 
order is asked as against Sm. Surabala DebL Dwi- 
jendra Nath Chatterjee, Sm. Provarani Chatterlee 

ChaSjee. Chatterjee and Birendra Nath 

thtf ^fo g ^°f Und L al « ge<1 by the applicant to have 
this mode of execution by Receiver are expe- 

e ’ and avoidance of separate and to^ 
proceedin es in different courts which 
S “ or * expense to the banking company al- 
' [ ead y In liquidation. These grounds are set out 
to paras. 19, 20 and 21 of the petition 

°i the respondents there is an 
SSts raiL? Chatterjee. The main 

h^7 thafc afIld avit are first, that he 

^ondlv Z 6 ^ 6 ° f the , 0rder of 4 - 12 - 1951 > and, 
seconcuy, that the sum is not payable bv him 

No I that a Ule D hakuria property 

ft? Road, is a debutter property dedi- 
Sw 4 ? ° eity Lakshmi Narayan and ddes not 
belong to Sm. Surabala Debi and other persons 


voi it is n«s.essary io eiaoorate trus lest point. 
In that case Banerjde J. referred the matter to 
a Special Bench under Ch. V. R. 3, Original Side 
Rmes. and himself sat in the Special Bench and 
delivered the judgment. The unfortunate part in 
that decision is that no one appeared for the res¬ 
pondent and there was only the petitioner present 
and the decision of the Special Bench of two learn¬ 
ed Judges was necessarily given on ex parte argu¬ 
ments. But to that judgment delivered by Baner- 
jee J. with which Harries C. J. agreed, it is said 
at p. 978: 

"We are unable to read the sections of the Bank¬ 
ing Companies Act in the manner Counsel sug¬ 
gests It seems to us that S. 45H is an excep¬ 
tion to Ss. 45A, 45B and S. 11 and makes special 
provisions for enforcement of the orders.” 

l f ^ r . Banerj f e J - q uot mg an English case 
as to how to construe a statute, observes: 

there . fore - Ss. «A, 45B, 11 and 45H to- 
, 1 £ Clear to ^ that the Court which 
u . p the company and passes orders as re- 
iQsn 3 in S , 4 ^. Banking Companies Act, 

orders in 016 manner pro- 
v (Jed ui the Civil Procedure Code. For exam- 

nnr JLnecessary, it may transfer the order to 
any Court for execution.” 

pwwdhury wl10 has very ably aimied 
rt P L CaS< L before me hzd contend SJtttS 
because of 1116 following consldektions. 

of the^^tit/orf h P 0nS made , in P ar as- 19- 20 and 21 
es not^ufSpJf IT T ly and readily conceded 
th P aUegations for departing from 

sale S 1 w,^2hi° r execution by attactoSt aid 

Se exLaordfn e and for adopting 

StotmSt «?^ re , medy execution by toe 

or a Receiver. For if in every case the 

toaHSdinS?^ ^ ^ distrlct lfc could be said 
should Processes of attachment and sale 

Stoto ShosfiSS** the Dlstrlct Courts 

tuateon thT^r^r ^ese Properties are si- 
a matter of expense 611(1 delay, then as 

would bp Processes of execution 

toe situs by ^ mere consideration of 

tobe )f th?S e w Pr0PertIeS ' 1 d0 not c0ncelve 
hai^adviiSd that “*• Cbowdbury 

vanc£d on this branch of the law require 
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greater consideration. It is this. Ke says that 
under the Banking Companies (Amendment) Act, 
1950, thiS Court is made the only Court with exclu¬ 
sive jurisdiction to deal with matters mentioned 
in Ss. 45A and 45B. The argument is that under 
these sect.ons the only Court having jurisdiction 
is the High Court within the jurisdiction 
of which the registered office of the Banking Com¬ 
pany is situate. This statute also divests all other 
Courts of them jurisdiction to entertain any matter 
relating to or arising out of the winding uo of a 
Banking Company. The argument proceeds that 
if any order under the Banking Companies Act is 
transferred to a district Court, then the moment 
any objection relating to any matter arising in 
course of execution is taken in the transferee 
Court which is executing this order, the dispute 
or the objection will have to be referred back to 
this Court for determination as being the only 
Court of jurisdiction to decide the issue. Therefore 
Mr. Chowdhury argues that execution by appoint¬ 
ment of a receiver by this Court will be* the more 
appropriate and the more proper and convenient 
remedy and ordinary methods of execution by 
attachment and sale should not be followed. 

(10) To that the answer is given by quoting the 
decision in the ‘Bharati Central Bank. (A)' where 
the learned Judge delivering the judgment observ¬ 
ed that S. 45H was to be read as “an exception 
to Ss. 45A and 45B. Banking Companies Act.” 

(11) It may be necessary later in an appropriate 
case and proceeding to reconsider the scope and 
ambit of this decision in Bharati Central Bank 
because some of the arguments made before me 
in this case do not appear to have been noticed 
in the judgment of that case. I propose, therefore, 
briefly to discuss such arguments if only to show 
their nature and importance. 

(12) All that S. 45A, Banking Companies Act, 
says is: 

“All orders made in any civil proceeding by a 

Court exercising jurisdiction under part III or 

part IIIA may be enforced in the same manner 

in which the decree of such Court made in any 

suit pending therein may be enforced.” 

The language there used relates to enforcement 
in the same “manner”. For the purpose of enforc¬ 
ing in the same “manner” as a decree, can this 
Court transfer an order for execution to a Court 
which has been expressly divested by statute of all 
jurisdiction, is the real question to which I do not 
find sufficient attention paid by the Special Bench. 

(13) Mr. Choudhury has contended that this lan¬ 
guage means that ordinarily the orders under the 
Banking Companies Act would not have been en¬ 
forced as decrees and all that this S. 45H does is to 
say that they will be enforceable in the same 
manner as such decrees and it does no more than 
what S. 199, Companies Act. does in enabling 
orders under the Companies Act to be enforced 
as decrees. By making the “same manner” of en¬ 
forcement available to orders under the Banking 
Companies Act I should have though S. 45H meant 
such manner as delivery, sale, receiver, arrest and 
detention in prison and such other manner as the 
nature of relief may require and as are provided 
in S. 51, Civil P. C., for execution of decrees. But 
it does not, to my mind, recreate jurisdiction in 
the Court, may be a transferee Court for execu¬ 
tion, for dealing with a matter in respect of which 
statute has expressly and manifestly taken away 
jurisdiction under Ss. 45A and 45B, Banking Com¬ 
panies Act. 

(14) If it were otherwise, most illogical and in¬ 
consistent situations appear to arise. An execu- 

on case relating to a Banking Company in liqui- 
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dation p^ing or originally arising in any Court 
other than the High Court will be beyond the juX 
cicrion of such Court to determine. But by the 
decision in ‘Bharati Central Bank, (A)* the 
Court will determine the same issue when it 


c j; urt by tran5fe r Of execution "from 0111 ^ 


the 


The powers of the transferee Court are clearly 
laid down in S. 42 of the Code which provides that 
a transferee Court “shall have the same powers 
in executing such decree as if it had been passed 
by itself.” The words “powers in executing such 
decrees” in S. 42 of the Code cannot reasonably be 
said to include jurisdiction to execute where such 
jurisdiction has been expressly taken away by sta¬ 
tute. That conclusion appears to be supported by 
the subsequent words that follow “as if it had been 
passed by itself”. These words indicate that 
though the transferee Court itself did not pass 
the decree the law deems it as though it had pass¬ 
ed it. How can it be deemed and how can this 
implication of law be still drawn where S. 45B pro¬ 
vides expressly that “notwithstanding anything to 
the contrary in any other law for the time being 
in force” the High Court shall have the power to 
determine all questions in this respect and S. 45A 
expressly provides “notwithstanding anything to 
the contrary in any other law for the time being 
in force” no other Court shall have jurisdiction. 
Left to myself, I should have thought these pro¬ 
visions override S. 42, Civil P. C. Two grounds 
are stated towards the end of the judgment in 
Bharati Central Bank case, one of cost and the 
other of machinery for execution. It is debatable 
whether the prospect of higher costs of execution 
or absence of machinery of execution should be 
used as arguments to influence the construction 
of the express words of this statute. 

The example given in the 'Bharati Central Bank 
case, (A)’, of Allahabad High Court without hav¬ 
ing original jurisdiction, executing Company Orders 
by transferring them to district Courts for exe¬ 
cution, is misleading because the Companies Act 
does not lay the embargo on other Courts as Ss 


45A and 45B. Banking Companies Act. If the 
Act is clear, costs and machinery of execution wij- 
have to be suitably devised by the Court invested 
with jurisdiction under the Act. 


IS 


(16) Mr. Chowdhuri has contended before roe 
that a Special Bench decision under Chapter 5 oi 
the Original Side Rules is not an Appellate Bencn 
but a bench of co-ordinate Jurisdiction with 
Original Side Court and that if I am convince 
that the Special Bench decision is wrong I shouw 
dissent from it. It is not necessary for me w 


High Court. 

(15 _L s : ; 5H ' as jt says, relates to the "power of 
the Courc to enforce" orders. The Court there is 
2* H'gb Court under S. 45A and no other Court 
and S. 45H gives the High Court power to enforce 
orders under the Banking Companies Act by such 
manner as delivery, attachment, sale, receiver A 
arrest or otherwise as provided in S. 51, Civil p! 

C., whose marginal note "powers of Court to en- 
i0 / c y' execution is the same as S. 45H. The group 
Ss- 38-46, Civil P. C., which apparently persuad¬ 
ed the Special Bench in Bharati Central Bank case 
to come to that particular conclusion which it did, 
does not concern powers of enforcement but des¬ 
cribes the "Courts by which decrees may be exe¬ 
cuted.” S. 39 of the Code deals with Courts to which 
decrees may be transferred for execution and sub-s. 

(21 thereof at any rate implies that the subordi¬ 
nate Court to which the decree is transferred is 
itself a Court of competent jurisdiction although 
the same postulate for competent jurisdiction is 
not stated in S. 39(1) of the Code. 
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adopt that course although I hope I have made 
sufficiently clear my own views on the matter. 
At the present moment, I need not further pursue 
this branch of the law as I propose to rest my 
decision in this case on the more general aspect 
of this application. 

(17) To me it appears that enough ground has 
not been shown in the petition as to why any 
Receiver should be appointed in preference to the 
ordinary methods of execution by attachment and 
sale. Form 53 of the Company Rules under R. 152 
* provides that when the person is served with a 
copy of an enforcement call order from the Court 
then his failure or neglect to obey that order 
makes him liable to process of execution. 

The exact language of that form is: 

“If you the under-ment.onod neglect to obey this 
order by the time mentioned therein you will 
be liable to process of execution for the "purpose 
of compelling you to obey the same". 


It follows the form or the “Balance Orders" in 
English Company Law. 

In Company jurisprudence a balance order is a 
summary statutory proceeding for the purpose of 
enabling the liquidator to get payment from a 
contributory in lieu of proceeding by action. This, 
however, does not mean that the execution by ap^ 
point men t of a Receiver at once becomes the ordi¬ 
nary remedy in such cases. As I read the lav/ 
on this point, the ordinary method of execution 
by attachment and sale should even here be nor¬ 
mally adopted and a Receiver will not be appoint¬ 
ed m execution unless there are some grounds at 
least shown which will indicate that the ordinary 
methods of execution by attachment and sale are 
not the proper mode in the particular case. The 
publicity with which a land is sold in the parti- 
> <; ul ?r locality in which it is situate is the verv 
basic justification of holding the sale at such a 
fj* a Receiver to sell district properties 

nf,w l , i 1 ?„ Ca ^ Utt , a . may . not be att ended with the 
publicity and interest which a local sale will 
create notwithstanding advertisements. Besides 
there may be other interests affected by such sale 
and persons holding such other interests are more 
likely to know about the sale If it is held on the 
spot where the land or the property is situate. 

wlSTare^fliJ 0 ?™ 1 a , nd moving considerations 
wnicn are also expressly recogjiised in sub-rk (hi 

and c) of Section 39 (1). Civil P c K'S 

transfers and apart from and independently of 

«wutta tSrSSSSS X 

attachment and sale are basically local in their 
manifestations for obvious reasons of convenience 
and fairness alike. This Court does not ordinn 
nly appoint a Receiver to sell properties whirh 

"e the jurisdiction of $£ 

adonf tS?^i y h8S the power and Jurisdiction to 

«£SS. SSASTSSBJSiB 

gwa a . £ H . 

Of the ordinary method of execution bv attach 

SXC fftsssf -Wtt 

^mSSS. "“Singed e tS° t^fact 

that the money remains unpaid there will be* no 


order for costs also in favour of the respondents. 
The liquidator, however, will retain his own costs 
cut of the estate. Certified for Counsel. 
B/R.G.D. Order accordingly. 
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BOSE J. 

Bilash Chandra Mitra, Plaintiff v. Balmer 
Lawrie and Co., Ltd. Defendant. 


Suit No. 2371 of 1949, D/-28-7-1952. 


(a) Industrial Disputes Act (1947), Ss. 2(k), 
2(s) — Dispute between dismissed employee 
aad employer. 

If the discharge itself originates or 
gives birth to the dispute then the dis¬ 
pute does not arise till the moment when 
discharge takes effect or till sometime 
later than the discharge and in such a 
case there canr.ot be an industrial dis¬ 
pute between the employer and the dis¬ 
missed employee, provided there was no 
other dispute existing at the time. AIR 
1919 F. C. Ill distinguished. (Para 9) 

ib) Industrial Disputes Act (1947) S. 2(k) 

— Individual dispute cannot be an industrial 
dispute. 55 Cal WN 256, AIR 1951 Mad 616 
and AIR 1951 Mad 141, Rel. on. (Para 9) 

(c) Industrial Disputes Act (1947), Ss. 2(k), 
2(s) — Employee forced to retire on pension 

— Dispute taken up by union. 

When an employee retires or is forced 
to retire on pension he cannot be said to 
be still in employment. He ceases to be 
an employee or a workman but he receives ' 
the pension in consideration of his past 
services. 


me nun-empioyment of any person 
car. amount to an industrial dispute bet¬ 
ween the employer and the workmen fall¬ 
ing under the definition of that word in 
o 2(s) when an Union takes up the cause 
of the worker. AIR 1949 F. C. Ill Rel 
on - (Paras 15, 16) 

i» (d) ™ US 4 tria , 1 Di ?P ut « Act (1947), Ss. 15, 
18 — Effect of re-instatement by award. 

When an award declares that a work¬ 
man is reinstated to his previous service 
f„ nd .post with effect from the date on 
which the award would become effective 

wn,,M aS J.° nseqUence . of reinstatement he 
g - et a . rrear . s ? f pay and allowances, 
fixing a time-limit within which the 

17 dSfo h hv be P£ } id> nothin S is left to 
. done by the employer comDanv Thprr* 

tL an nv aUt ^ ma u- C J einstatement b y virtue of 

the liability oMhe 

‘ h e "sss # 

W«Sive?‘Jf S !Slt® isp ? tes Act < 1947 )* S. 15 - 
TTnip? ghk Under award “ (Waiver). 

° a 

of p f nsi ° n * by a 

tire does not amount empl ? yer * «- 
amount to a waiver on his 
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part of his rights under an award passed 
in his favour, in the absence of clear evi- 


A. L 8. 


an onler dated 22-1-1948 the Government declared 
the Award to be binding. warea 


dence to the contrary. 

Held further that filing a suit to enforce 
his rights or claims under the award was 
a clear indication that the workman had 
not given up his rights under it. 

(Para 18) 

(f) Industrial Disputes Act (1947), S. 29 — 

Right to enforce award in Civil Court — 

(Civil P. C. (1908), S. 9) — (Special Tribunal). 

The remedy provided by S. 29 by way 
of penalty does r.ot deprive the individual 
rights of action in cases where the Award 
confers any personal right or benefit to 
particular employer or employees for the 
purpose of bringing about industrial peace 
among the whole body of employees who 
are espousing the cause of the particular 
employee or employees. (Para 23) 

An award which re-instates a workman 
to his previous sendee and declares him 
to be entitled to the arrears of his pay 
and allowances, in effect, creates a debt 
in favour of the workman who can en¬ 
force it by a suit. The debt has accrued 
from the relationship of the master and 
servant. It is a civil liability and for en¬ 
forcement of such liability recourse can 
be had to an action in a Civil Court under 

S. 9, Civil P. C., though, no doubt, the re¬ 
medy of proceedings for enforcement of 
provisions of S. 29 of the Act is also 
available for punishing the person so 
liable. AIR 1950 Cal 577 and AIR 1950 S. 

C. 188, Relied on; (1947) 2 All E. R. 693. 
Distinguished. (Para 24) 

‘ Anno: C. P. C. S. 9 N. 53. 

P. Sanyal for Plaintiff; Niren with P. P. 

Ginwalla, for Defendant. 

CASES CITED : 

(A) (’49) AIR 1949 FC 111: 1949 FCR 321 

(B) (’51) AIR 1951 Mad 616: 1949-2 Mad LJ 
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43 

(D) (’51) 55 Cal WN 256 

(E) (’48) ILR (1948) 2 Cal 209 
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(G) (’50) AIR 1950 Cal 577: 54 Cal WN 222 
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< 3) It is alleged that by virtue of the said Award 
the plaintiff came to be reinstated to his service 
and post and shall be deemed to be reinstated 
from 1-6-1947 and became entitled to his arrears 
of pay and allowances from that date and as the 
plaintiff is still in and shall be deemed to be 
in the employment of the defendant company he 
is entitled to the sum of Rs. 4476/12/- for hh 
pay and allowance from June 1947 after giving 
credit for the sums paid to the plaintiff as pen- - 
sion during the period. The particulars of the 
claim are set out in para. 5 of the plaint. As 
the defendant company failed and neglected to 
implement the Award and to pay the dues of the 
plaintiff this suit was filed on 6-7-1949. 

(4) The defendant company filed a Written 
Statement on 17-8-1949. It is stated in this 
Written Statement that on 1-4-1947 the defendant 
duly terminated the employment of the plaintiff 
with two months pay in lieu of notice and a 
payment of Rs. 31/- per month as pension and 
certain reasons for the discharge of the plaintiff 
are set out therein. It is denied that the dispute 
which was referred by the Government was an 
Industrial dispute at all and it is submitted that 
the order of reference was invalid and conse¬ 
quently the Tribunal had no jurisdiction to make 
the Award. It is further denied that the Award 
entitled the plaintiff to claim reinstatement and 
pay and allowance as alleged. It is further stated 
that by accepting and enjoying the pension the 
plaintiff had waived his right to be reinstated and 
to receive the pay and allowances, and so the Suit 
should be dismissed. 

(5) The following Issues were raised: 

1. (a) Does the plaint disclose any cause of 

action? 4 

(b) Is the suit maintainable? 

2 . Was there any industrial dispute within the 
meaning of the Industrial Disputes Act which was 
the subject master of the Order of Reference? 

3. Is the Order of Reference and/or the Award 
valid? 

4. Is the plaintiff to be deemed to be reinstated 
or was the plaintiff reinstated as the result of the 
Award? • 

5. Is the plaintiff entitled to any arrears of pay 
and dearness allowance on the basis of being 
in employment with the company? 

6 . Has the plaintiff waived his rights to pay and 
dearness allowance, if any? 

7. To what relief, if any, is the plaintiff entitled? 


JUDGMENT: This is a suit for recovery of 
Rs. 4476-12-0 for arrears of salary, dearness allow¬ 
ance and certain bonus payable to plaintiff under 
an Award of a Tribunal constituted under the 
Industrial Disputes Act 1947. 

(2) The case of the plaintiff as laid in the plaint 
is that he had been in the employment of the 
defendant company for 22 years. On 1-4-1947 
he was unjustly pensioned off for Trade Union 
activities. Thereupon an industrial dispute arose 
between the defendant company and the plaintiff 
and other employees represented by the Balmer 
Lawrie & Company’s Employees Union and the 
Government of West Bengal by an order No. 648- 
Lab. dated 19-10-1947 referred the said dispute 
to an Industrial Tribunal for adjudication. The 
Tribunal made an award directing that the plain¬ 
tiff be reinstated in his employment and it further 
directed the defendant company to pay to the 
plaintiff the arrears of pay and allowances conse¬ 
quent to such reinstatement within months of the 
date on which the Award would be effective. By 


(6) A copy of the Award, an admitted brief of 
ocuments, and certain receipts for pension have 
een put in evidence by consent of parties. The 
laintiff has also given evidence in the box. He 
:ates that he and few other employees formed tne 
aimer Lawrie and Company’s Employees Union 
i July or August 1946 and he was the Vice- 
resident of the Union. In or about October 1946 
le employees submitted a charter of demands to 
le defendant company. After the Charter oi 
emands was submitted he incurred the displeasure 
f the Accountant and on 31-3-1947 he was servea 
ith a letter intimating that he was pensioned 
ff with effect from 1-4-1947. The company paia 
im salaries for April and May 1947 and smc« 
une 1947 he is and has been receiving his pension 
ut he has not given up his right to be rein *>J aI ££ 
Tie plaintiff states that it is because of W* 
ctivities on behalf of the Union that he ceasea 
5 be in the good books of the Authorities an 
-as ultimately pensioned off. He state, that 
ad been discharging his duties smoothly io 
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years and there was no reason for his suddenly 
being found inefficient. Although the defendant 
company did not accept the Charter of the de¬ 
mands which wa> submitted originally but after 
the discharge of the plaintiff they accepted a 
revised charter of demands. The plaintiff admits 
that the only dispute referred to the tribunal 
was about the discharge and reinstatement of the 
plaintiff and one Shanti Nlitra. The plaintiff 
further states that he did not write any letter 
himself stating that he kept his rights under the 
Award open, but the Union had written several 
* letters asking for reinstatement and salary and 
allowances. He does not know whether the Union 
had written any letter stating definitely that 
plaintiff's rights under the Award had been kept 
open. 

(7) Mr. Niren De, the learned counsel for the 
defendant company has contended that the dis¬ 
pute purported to be referred by the Order of 
Reference dated 10-10-1947 was not an industrial 
dispute within the meaning of the Industrial Dis¬ 
putes Act 1947. Mr. De argues that the alleged 
dispute was the dispute, if at all, between a single 
workman and the defendant company and as the 
plaintiff was a discharged employee and the 
origin of the dispute is the discharge itself there 
could not be an industrial dispute within the 
meaning of S. 2 (k) of the Act read with S. 2 (s) 
thereof. The said sections are as follows: 


“ Section 2 (k) — "Industrial dispute” means any 
dispute or difference between employers and em¬ 
ployers or between employers and workmen or 
between workmen and workmen which is con¬ 
nected with the employment or non-employment 
or the terms of employment or with the condi¬ 
tions of labour of any person. 

Section 2 (s) — “Workman” means any per¬ 
son employed (including an apprentice) in any 
industry to do any skilled or unskilled manual 
or clerical work for hire or reward and includes 
for the purposes of any proceedings under this 
Act in relation to an industrial dispute, a work¬ 
man discharged during that dispute, but does 
not include any person employed in the naval, 
military or air service of the Crown.” 

(8) In the case of — ‘Western India Automobile 
Association v. Industrial Tribunal, Bombay*, AIR 
1949 FC 111 (A), Mahajan J. made certain ob¬ 
servations which lend some support to the pro¬ 
position that a dispute between a dismissed em- 
ployee and the employer relating to the dismissal 
itself is an industrial dispute. At page 114 the 

m g ? bs f, rvati ? n appears with regard to the 
third illustration given: 

“An employer may dismiss a man or decline to 
employ him. This matter raises a dispute as 
to non-employment." H 

nJ 1 p et fn]M^in/ t K Page « 16 ^ leamed Judge made 
the following observations: 

to , the general words in connec- 
:L 0n , w L th J he employment or non-employment in 
of J ndustrlal dispute, it seems clear 
? “ “ ises non-employment by reason 
or the termination of employment bv the cm- 

‘ be within the Jurisdiction of the 

^SAle® 6 Wh6ther the termlnatl °n 

saf f H° f , the show that the dI smis- 
i place during other disputes which 

ggJS* wWch had been refemd to toe 

"workin^h ." 11 ^ 6 cUsmissed employees 
of toe Act^ W thln ^ mea ning of S. 2 (S) 

foS ?„ to “ e ^ there ^ considerable 
,4 argument of Mr. De that if the dis- 
charge itself originates or gives birth to toe dls- 


pute then the dispute does not arise till the, 
moment when discharge takes effect or till some¬ 
time later than the discharge and in such a case 
there cannot be an industrial dispute between 
tiie employer and the dismissed employee pro. iced 
there was no other dispute existing at the time. 
I accept this argument of Mr. De as sound. With 
regard to the other contention of Mr. De that an 
individual dispute cannot be an industrial dispute. 
I think that it is equally sound. See — ‘Randan 
Textiles Ltd. v. Industrial Tribunal. Madras’, AIR 
1951 Mad 616 (B>: — ‘United Commercial Bank 
Ltd., Mathurai v. Commr. of Labour. Madras’, AIR 
1951 Mad 141 (C>; and — ‘J. Chowdhury v. M. C. 
Banerjee’, 55 Cal WN 256 (D>. 

(10) The order of reference in the present case, 
however, shows that the Union had taken up or 
espoused the cause of the plaintiff and Santimoy 
Mitra in regard to the dispute as to their dis¬ 
charge, and the Union represented these two em¬ 
ployees in their dispute. The relevant portion of 
the order of reference is that: 

"Whereas an industrial dispute has arisen between 
Messrs. Balmer Lawrie & Co. Ltd. of 103 Netaji 
Subhas Road and Messrs. Bilash Chandra Mitra 
and Santimoy Mitra two of their employees as 
represented by the Balmer Lawrie & Company’s 
Employees* Union.etc.” 


(11) Thus the case was not of a dispute between 
a single individual and the company but disputes 
of two employees represented by the Union, and 
taken up by the Union, had been referred to 
the Tribunal. The Statement filed before the 
Tribunal was by the Union. (See brief of docu¬ 
ments). 


(12) In the case of — ‘Birla Brothers Ltd. v. 
Modak* an order of reference in which the word¬ 
ings were “and their employees as represented by 
the Birla Brothers’ Employees’ Union” was held to 
be a valid order of reference and the dispute as 
to dismissal was held to be an industrial dispute. 
See — ‘Birla Brothers Ltd. v. Modak’. ILR (1948) 
2 Cal 209 (E) per Harries C. J. and Clough J. 

(13) In the case of — ‘Western India Automo¬ 
bile Association’, AIR 1949 FC 111 (A), the Federal 
Court observed at pages 120-121: 


it uonumuea mat, me reinstatement of the 
discharged workmen was not an industrial dis¬ 
pute because if the Union represented the dis¬ 
charged employees, they were not workmen 
within the definition of that word in the Indus¬ 
trial Disputes Act. This argument is unsound. 
We see no difficulty in the respondents (Union) 
taking up the cause of the discharged work¬ 
men and the dispute being still an industrial 
dispute between the employer and the workmen. 
The non-employment ‘of any person' can amount 
^ mdustria l dispute between the employer 
mid the workmen falling under the definition' of 
mat word in the Industrial Disputes Act.” 

Sai } yal j the Earned Advocate for 

rtkmtt t l ffS ^! :0 u tended that his client was not 
offend1 J’h» L rrfT ed ui Ut wa ~' merely pensioned 
relationship of master and servant 

Z "5 be€n terminated or wiped out at any 

PlTintlff d re S mfti C n C p°J dlng t £j* le learned advocate, the 
piaintur remained a workman at all material times. 

wi! 5> ~J^ °" 1 ti er Pens^ntng off toe plaintiff which 
cXnS£««i°. n k 4 ’ 1947 sh °ws that the 

.“wars as 

Sli asa r 

on a m>n<;in^ P H 0yee retires or is forced to retire 

pfoyment^w« 1 !L can, P t be said be stiff in e nv 

nJbut'h?nSwS , emp ! oyee or , a work- 

receives the pension in consideration 




616 Calcutta Bilash Chandra v. Balmer Lawrie & Co. (Bose J .) 


i. I. R. 


of his past services. (See Oxford Concise Dic¬ 
tionary, page 847). 

(16) However, inasmuch as the Union had taken 
up the cause of the plaintiff it must be held that 
the dispute referred to the Tribunal was an Indus¬ 
trial dispute and the Order of Reference was 
consequently a valid order and the Award was 
also a valid Award and became binding on the 
parties upon the order dated 22-1-1948 being made, 
under S. 18. Industrial Disputes Act, The Award 
therefore, cannot be impeached by the defendant 
company. 

(17) The next question relates to the scope and 
effect of the Award. It is contended by Mr. De 
that as the company did not at any time reinstate 
the plaintiff, the plaintiff cannot claim any salary 
or allowance. It appears to me that the conten¬ 
tion of Mr. De cannot be accepted. Tne Award 
declares that the plaintiff is reinstated to his 
previoui service and post with effect from the date 
on which the Award would become effective and as 
consequence of reinstatement the plaintiff would 
get arrears of pay and allowances. Further, a 
time limit was fixed within which the amount had 
to be paid. It is thus clear that nothing was left 
to be done by the defendant company. The 
plaintiff was restored to his sendee by the Award 
itself and he was declared entitled to arrears of 
pay, and allowances. There was automatic rein¬ 
statement by virtue of the Award. The award 
fixed the liability of the company to pay the arrears 
of salary* and allowances. In other words 
a sort of decree for a sum to be calculated arith¬ 
metically had been passed against the defendant 
and in favour of the plaintiff. 

(13) The further point raised by Mr. De is that 
by accepting the pension since June 1947 the 
plaintiff had waived his rights or claim under 
the Award and so the plaintiff has no right to 
maintain the suit. The correspondence between 
the Union and the defendant company beginning 
from 4-2-1948 and ending with the letter of the 
defendant company dated 5-5-1949 show’s that all 
the time the rights of the plaintiff and Santimoy 
under the Award were asserted but as the defen¬ 
dant company refuied to implement the Award 
and declined to pay the salary and allowance the 
suit was filed on 6-7-1949. There is nothing to 
show that the plaintiff had given a go-by to the 
Award and accepted the pension in lieu of his 
claim under the Award. The defendant company 
has not been able to produce any letter of the 
plaintiff or the Union to show that the claim un¬ 
der the Award was given up at any time. No wit¬ 
ness has been called by the defendant company to 
prove that the plaintiff had by anything that he 
said or did induced the defendant company to be¬ 
lieve that the plaintiff had given up his claim 
under the Award. A suggestion was made in cross- 
examination in Questions 32 and 33 about waiver 
but the answers do not throw any light on the 
point. Unless waiver is clearly e3tablished or can 
be inferred from facts proved, the plaintiff’s rights 
cannot be taken away by mere implication. It is 
further clear that the defendant company was not 
at any time misled into thinking that the plaintiff 
by accepting the pension had elected to forgo his 
rights under the Award. Even after the filing of 
the suit the defendant company has gone on pay¬ 
ing the pension and the plaintiff has accepted it 
month by month. The filing of the suit was a 
definite indication that the rights under the Award 
had not been given up but this did not lead the 
company to stop the payment of pension. I hold 
that there was no waiver of the plaintiff’s rights 
or claim under the Award and the suit is main¬ 
tainable. 

(19) It was further contended by Mr. De and 
Mr. Ginwalla on behalf of the defendant company, 


that inasmuch as the rights of the plaintiff under 
the Award of the Tribunal and the liability in 
curred by the defendant company under the Award 
are the creatures of Statute and the Statute also 
prescribes the remedy for their enforcement the 
remedy provided by the Industrial Disputes’ Acr 
alone can be availed of and the plaintiff cannot 
proceed by action to enforce the rights or the 
liability created by the Award. Mr. Ginwalla re¬ 
ferred to Halsbury Vol. I page 11, para. 11 and also 
relied on the decision of the House of Lords in - 
‘Cutler v. Wandsworth Stadium Ltd.’, (1949) A. C 
393 (F). - 


(20) Mr. Ginwalla has also drawn my attention 
to various sections of the Industrial Disputes Act, 
1947, such as Ss. 15(2), 18(a) k (b), 22, 23, 29 and 
34 and also to S. 20(1) of the new Act 48 of 1950 
and argues that the object of the Act was to 
secure benefit to the public as a whole and to keep 
the wheels of industry going and so the only 
method provided for enforcing obedience to the 
provisions of the Act is the coercive machinery 
provided in S. 29 of the Act. A private individual 
has no right of enforcing the provisions of the 
Act but it is the Government alone who can do 
so by invoking in aid the provisions of S. 29 of the 
Act. 


(21) It is further pointed out by Mr. Ginwalla 
that the Federal Court also has held in — ‘AIR 
1949 FC 111 (A)’ that the remedy for enforcing 
obedience was under S. 29 of the Act. It is argued 
that if it was open to file a suit, the Federal Court 
would have said so. It may be pointed out, how¬ 
ever, in answer to this contention that the ques¬ 
tion before the Federal Court was the question of 
reinstatement and as no suit lies for enforcing re¬ 
instatement, this aspect of the que3tion whether 
an action lies for enforcing any right under an 
Award of an Industrial Tribunal did not engage 
the attention of the learned Judges of the Federal < 
Court, nor any such question was raised. So it 
was observed by the Federal Court that the remedy 
was under S. 29 of the Act. 


( 22 ) in — ‘(1949) A C 398 (F)’ a bookmaker had 
instituted an action asking for declaration of his 
right to use a convenient space on the dog racing 
track in a Stadium occupied by a company known 
as Wandsworth Stadium Ltd., and for certain other 
declarations and also for injunction. The plaintiff 
had founded his claim on S. 11, Betting and Lot¬ 
teries Act (24 and 25 Geo. 5 Ch. 58) and also claim¬ 
ed damages for breach of statutory duty. Section 
11 itself provided that if any person contravened 
the provi lions of the section he would be guilty 
of an offence. Lord Simonds quoted the general 
rule that | 

"Where' an Act creates an obligation and enforces 
the performance in a specified manner, the per¬ 
formance cannot be enforced in any other 
manner.” 


was pointed out, however, that this general rule 
subject to exceptions and the Court is to consi- 
?r the scope and purpose of the Statute in que>- 
on and in particular for whose benefit it is in- 
nded. Lord Simonds after an analysis of tne 
•ovisions of the Betting Act concluded that tne 
•imary intention of the Act was to re S Uia -J;, irf 
induct of race tracks and in particular conduct 
betting operations thereon and agreea wmi h 
-inciDle of interpretation suggested by Somene- 
J. that where an Act regulates the ijnteS 
place of amusement is to be managed t0 

• the public who resort to it may be expects 

; the primary consideration of for^ts- 

s the Betting Act had the pubhc benefltJoM« 
•imary object, it was held tha the statutory 
imedy by way of penalty wa> the only 


1963 


Bilash Chandra v. Balmer Lawrie & Co. (Bose J .) 


Calcutta 617 


available and the general right of action was ex¬ 
cluded. 

(23) The Industrial Disputes Act has for its 
object “the investigation and settlement, of indus¬ 
trial disputes’* and bringing about industrial peace. 
-An industrial tribunal can create new rights and 
obligations between the employer and the em¬ 
ployees which it considers essential for keeping 
industrial peace, though they may not be within 
the terms of any existing agreement.** 

The primary object is to maintain a harmonious 
relation between the employers and employees of 
industrial establishments. It is no doubt true that 
by this process the public is also benefited as the 
wheels of industry are kept going and production 
of goods in the country is not hampered, but the 
more immediate object is to remove discontent¬ 
ment from the minds of the employees and to 
bring a sense of security in the minds of the 
employers. To achieve this end provision for in¬ 
dustrial Awards is made and there is provision 
which makes breach of the terms of an Award 
an offence, punishable by fine. But this remedy 
by way of penalty does not, in my view, deprive the 
individual right of action in cases where the 
Award confers any personal right or benefit to 
particular employee or employees for the purpose 
of bringing about industrial peace among the 
whole body of employees who arc espousing the 
cause of the particular employee or employees. 

(24) In the present case the plaintiff h not mere¬ 
ly claiming the arrears of salary and allowance 
due up to the date of the Award but also salary 
and allowance which accrued due after the Award 
on the strength of the declaration as to reinstate- 

SfEi$ ade , by the Award ' In other words ‘he 
, c ! a ™ extcnfis to or comprise; further 
reliefs which flow from the Award. The Award 
r as created a debt in favour of the plaintiff and 
*£1*2 see why payment of such debt cannot be 

relfttmnsHn Sr debt has accrued from the 

rfiti 1 f master and servant. It is a 

recoiiS^ron andforenforcement of such liability 

(S 9 Civi? p b o t0 ac !i ion Ul a civil Court 

WLttSS s 

Mahajan J. of the Supreme Court have held that 

SitfSarM isss ias 
Syffisr <s>.u jsasfwsrta 

wMafa Sn'f 

is enforceable by its own foire nnH e £" 

S’.’rsa.-j': i-s *j B 

(25) Mr. De placed reliance on the case of ‘R 

BPis 


Federal Court in ‘AIR 1949 FC 111 (A)* has held 
that under the privisions of the Indian Industrial 
Disputes Act, 1947, the Tribunal has been vested 
with power even to make a new contract of em¬ 
ployment. Mahajan. J. at pages 116-117 observed 
as follows: 

"The strongest argument urged on behalf of the 
appellants was that to invest the Tribunal with 
jurisdiction to order re-employment amounts to 
giving it authority to make a contract between 
two persons when one of them is unwilling to 

enter into contract of employment at all. 

This argument overlooks the fact that when a 
dispute arises about the employment of a person 
at the instance of a trade union or a trade union 
object 3 to the employment of a certain person 
the definition of Industrial Dispute would cover 
both those cases. In each of those cases al¬ 
though the employer may be unwilling to do so 
there will be jurisdiction in the Tribunal to 
direct the employment or non-employment of 
the person by the employer. This is the same 
thing as making a contract of employment when 
the employer is unwilling to enter into such a 

contract with a particular person.It 

can equally direct in the case of dismissal that 
an employer or employee shall have the relation 
of employment with the other party although 
one of them is unwilling to have such relation.'* 
(p. 117). 

The learned Judge has explained the scope and 
effect of 'Horatio Crowthcr's case’ at paces 117 - 
119 of the report. 

[l 6) IL such k the Power of the Tribunal— 
if the tribunal can create the relationship of em¬ 
ployer and employee even if the employer is un¬ 
willing to do so. I fail to see why cl. 14 of the 
Award cannot be construed to have reinstated the 
plaintiff t° his service by the force of the Award 
itself. Of course it is open to the defendant Com- 
pany to terminate this relationship created by the 
y giving proper notice of termination, if 
sufficient or justifiable reasons exist for such ter¬ 
mination. But that has not been done in this 
case so far. 

tv,!?!’ Mr . D ,r a £° argued that in 'Horatio Crow- 
!£in^ aSe lhe - Court construe d the Award for 
om«i’«, ten l enti as “ mplyin 2 a direction upon the 
employer to re-employ the dismissed workmen and 

matimlu* su< : h . di ?“* issed employees had been auto¬ 
matically reinstated, and the words "be reinstated" 
in the present award should also bear the same 
construction. The learned Judges who decided 

rnniH 1 k Gr S c £ se could never conceive that there 

SfempTo?er rV £ lt t y i 7 hich ^bSn^rSated bv 

constructional waif niiMrfiSf . t0 £ ut same 

^h-e the 

to be SR to reinstatement they shall 

lea any sum i f ^™ rea i R °J pay and aUowance 
be paid by the S'™?'ready paid. These may 
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argument of Mr. De. therefore, cannot be ac¬ 
cepted. 

(29) In my view this suit should succeed. As 
there is no dispute as to the amount claimed there 
will be a decree in favour of the plaintiff for 
Rs. 447G-12-0 with interest or* decree at 6 per cent, 
and costs on scale No. 2. Certified for two counsel. 

B/D.R.R. Suit decreed. 
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Bhudarmull Bazaz Applicant v. Uma 
Shankar Purushottamdas & Co., Opposite 
Party. 

Award Case No. 134 of 1952, D/-26-8-1952. 

(a) Contract Act (1872), S. 23 — Contract 
relating to jute goods — Settlement contract 
— Nature and validity — (West Bengal Jute 
Goods Act (5 of 1950), S. 2). 

A settlement contract means that a 
contract which is made before delivery 
of jute is not extinguished by performance 
and delivery but is settled by the pay¬ 
ment of dues. The settlement contract 
and the original contract “stand to¬ 
gether” and it is not the inten¬ 
tion of a settlement contract that the first 
contract should be treated as altogether 
discharged. AIR 1920 Cal 143, Rel. on. 

(Para 6) 

It is, therefore, clear that if the original 
contract is on a forward basis so as to 
come within the mischief of the Jute 
Goods Act, then the settlement contract 
must also on that basis be within the ope¬ 
ration of the Act, for the simple reason 
that in the settlement contract the agree¬ 
ment or consideration is to pay the differ¬ 
ence with reference to a contract which 
itself was entered on the forward basis. 

(Para 6) 

Anno: Contract Act, S. 23, N. 3. 32 

(b) Arbitration Act (1940), S. 13 — Powers 
of arbitrators to determine validity of contract. 

Primarily the arbitrator’s jurisdiction 
depends always on the meaning and con¬ 
struction of the language of submission 
lor an arbitration. Then again on a pro¬ 
perly worded submission an arbitrator 
can be made a judge not only of facts 
but also of law. But when the question 
of submission itself is in issue in the sense 
that the controversy is whether the par¬ 
ties concerned at all entered into a valid 
agreement for arbitration, then that con¬ 
troversy cannot be decided by the arbi¬ 
trators. That jurisdiction belongs to the 
Courts. But where the question is not 
one whether there was at all a submission 
to arbitration, but whether certain facts 
exist which make the contract or the sub¬ 
mission void and unenforceable in law or 
statute, the arbitrator’s jurisdiction is not 
thereby ipso facto ousted, if it is other¬ 
wise within the language and scope of 
the submission. 

Thus where the validity of an arbitra¬ 
tion clause depends on the validity of the 
contract containing it which, in its turn, 
depends on deciding whether certain facts 


existed so as to make the provisions of 
the West Bengal Jute Goods Act, 1950 ap¬ 
plicable to the contract, the arbitrators 
are competent to decide that issue of fact. 
Consequently in an award allowing 
damages to a party the finding that the 
contract is valid and enforceable is impli¬ 
cit and that issue of fact cannot be agitat¬ 
ed in a civil court again. (Para 14) 

Anno: Arbt. Act S. 13 N. 1. 

(c) West Bengal Jute Goods Act (5 of 1950), 
S. 2 — Validity of jute contracts — Burden of 
proof. 

The West Bengal Jute Goods Act has 
net made all contracts void and unen¬ 
forceable. Before a contract could be 
made void and unenforceable under the 
statute it must be shown that it is a con¬ 
tract within the meaning of S. 2 of the 
statute. That depends again on the proof 
of certain facts. It is for the party who 
alleges those facts to exist to prove them 
and take all necessary steps to produce 
such proof. (Para 13) 

A. C. Bhabra, for Applicant; P. P. Ginwalla 
for Opposite Party. 


CASES CITED: 

(A) (’50) A F O O No 116 of 1950 (Cal) 

(B) (1942) 111 LJ KB 241: 1942 AC 356 

(C) (’51) AIR 1951 Cal 147: 87 Cal LJ 352 

(D) (’20) AIR 1920 Cal 143: 46 Cal 534 

(E) (’51) 88 Cal LJ 34 

ORDER: This is an application by Bhudarmull 
Bazaz carrying on business under the name and 
style of Shivaramdas Bhudarmal under the Indian 
Arbitration Act for declaring the Award No. 139 
of 1952 of the Bengal Chamber of Commerce 
dated 13-2-1952 as null and void, and for an order 
that there was no valid arbitration agreement in 
the contract dated 16-3-1951. 

(2) The matter arises out of a transaction 
relating to sale and purchase of jute goods. On 
16-3-51. there was a contract being contract No. 0 
by which the petitioner agreed to seU and deliver 
to the respondent 15000 bags of B. Twills at Rs. 
231 - 10-0 per 100 bags on the terms and conditions 
contained in a sold note of that date and number 
passed bv the brokers to the petitioner. That 
contract No. 6 dated 16-3-1951. contained the fol¬ 
lowing arbitration clause: 

"All matters, questions, disputes, differences and/i 
or claims arising out of and/or concerning and/ 
or in connection with and/or in consequence or 
relating to this contract whether or not the 
obligation of either or both parties under this 
contract be subsisting at the time of such dis¬ 
pute and whether or not this contract has been 
terminated or purported to be tenninat^ or 
completed shall be referred to the arbitration 
of the Bengal Chamber of Commerce under the 
rules of its Tribunal of Arbitration for the time 
being in force and according to such rules tne 
arbitration shall be conducted." 

(3) At that time when this contract was made 
there was the West Bengal Jute Goods Act, 1950 

(West Bengal Act 5 of 1950) trac t 

now contended by the petitioner that this contract 
is void under that statute. It is argued that under 
S 3 of that Act the State Government may. from 
time to time, if it so thinks fit. by notification in 
the Official Gazette prohibit the rnaktog of m 
tracts relating to jute S?ods and may by 

notification, withdraw such prohibltiom It i 

provided by sub-s. (2) of S. 3 of thatn« 
when the making of contracts relating j 
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goods is prohibited by notification, no person shall 
make any such contract or pay or receive any 
margin except, in the case of any such contract 

J . a f a r\f f Vi a ♦ a f Va o 


contract the first contract should be gone. The 
intention is that the two contracts should stand 
together so that there can be a set off as regards 


able on the basis of the last closing rate in a to my umw mat n cue vi ^ 

notified market. The section goes on to provide the Jute Goods Act, then the argument treating 

that notwithstanding anything contained in any the settlement contract containing an arbitration 

other law for the time being in force, every such clause as an independent contract immune from 

contract made and every claim in respect of the operation of that Act cannot be sustained, 

margin in contravention of the provisions shall If the original contract was on a forward basis so 

% be void and unenforceable. It is contended on as to come within the mischief of the Jute Goods 

behalf of the petitioner that this contract was Act, then the settlement contract must also on 

entered into after this Act came into operation that basis be within the operation of the Act, for 

and after there was a notification under S. 3 of the simple reason that in the Settlement Contract 

the statute. It is, however, not stated in the the agreement or consideration is to pav the differ- 

petition that there was a notification under S. 3, ence with reference to a contract which itself was 

but learned counsel appearing for the applicant entered on the forward basis. I find myself in 

has stated before me that it was so. I will accept entire agreement with the view expressed by 

that to be a fact. It is not disputed by counsel Rankin J., that the settlement contract and the 

for the respondent. original contract “stand together" and it is not the 

(4) The main basis of the applicant’s argument intention of a settlement contract that the first 

challenging the arbitration agreement and the contract should be treated as altogether discharged. 


\ ' Xlie uicuii uaoio I- cr aiguiiicuis - ~ --— -*- - v -***' I 

challenging the arbitration agreement and the contract should be treated as altogether discharged.! 
award may be stated briefly. It is contended (7) But the main difficulty in this case on the 
that by reason of the provisions in the statute way of the applicant arises on more fundamental 

which I have Just mentioned this contract has grounds on the provisions of the Statute. Before 

become void and unenforceable. Therefore as the the West Bengal Jute Goods Act, 1950 can be 

arbitration clause forms a part of this contract, applied to a contract in order to make it void and 

this arbitration agreement is also void and un- unenforceable, it must be shown that it is a con- 

enforceable. Reliance has been placed on the tract which comes within the operation of that 

decision Of Rarlfar .T in ‘T^himroi it ctofllf a 'T'hip A a* »m.aV>{U:1a maUIx. .C .i. 


decision of Sarkar J. In — 'Bhimraj Sethia v. 
Jiwanmull Tapuria 1 from which there was an 
appeal, being A.P.O.O. No. 116 of 1950 (Cal) (A). 

I. ..1 • • • A 


statute. This Act prohibits making of contracts 
relating to jute goods and makes such contracts 
void and unenforceable. The impact of the statute 


* *— 7 . -—o --' 7 —— * ,w ' wi-/ uw, uiicxuuiwauic. ± lit: iui| 7 cu;l ui une suiluie 

but which appeal failed on a preliminary ground is upon "contract relating to jute goods”. It is 
as being not a competent appeal. Reference has not, however, any and every contract relating to 

toe viscount i ut e goods that is made void and unenforceable. 

A V ' Da f7 in 5,, LW -'. < 19421 AC The Act was designed to provide for the preven- 

™ „ at , P V 360 .L B ' 111 an ? wer Gi nwalla, learned tion of “certain dealings” in jute goods By 

the Act it is provided that a contract 


» decision of the Court of Appeal of this Court In 
— ‘State of Bombay v. Adamjl Hajl Dawood & 


relating to jute goods means a contract relating 
to the sale or purchase of jute goods made on a 


Ha* atr iqsi ooi mi rn\ ,,-, “ ™ y 1 juie gooas maae on a 

mil*, i l * 7 <C specially on obser- forward basis:— (a) providing for payment or re- 

, 1 P8ge 14 l of . 11181 re P° rt - ceipt as the case may be, or margin in X manned 
- i the respondents, learned coun- and on such dates as may be specified in the con- 

wmitw 

comes within the mischief oHtoStatute SeSmS nSesMrv°fo°r W t n h P a S™l her ? eans 1 an( J ei l ul P m ent 
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are habitual dealers to Jute or not betal a £2^ fc£" c 25. d k A hat il mi,s t be made on a 
tion of fact could be decided by thearbitrator? menff 5 «> nsld erations are funda- 
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. bags on due date.” at ^ 20/6 ^ “ nt - which the petitioner contends the con- 

A^settlemen^contract means that a contract whH> £ .^5!?..^ operation of the statute. 


byperformance ^ « den * d 


«“*!•** “cans that a contract wh.Ah 
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this case. therefore, ihe point is whether the peti¬ 
tioner and the resncnden: are no: habitual dealers 
or whether they do n:: possess or control goaown 
and other means and equipment for storage and 
supply, until, therefore, that decision on fact is 
made, no one can say whether this particular con¬ 
tract comes within this statute so as to become 
void and unenforceable. But this itself being a 
dispute resting on facts can be referred to arbitra¬ 
tion. I am net aware o: any legal principle where 
a party damning these facts and another party 
disputing them, can be prevented from submitting 
to * arbitration that' very fact. To my mind the 
problem here is firs: to determine these facts and 
then to determine if the contract is void on the 
basis o: these facts. Tne first is 3 question o: 
fact and the second a question of law. An arbitra¬ 
tion clause can be so worded as to give the arbi¬ 
trator jurisdiction to decide both such questions 
of fact’ and law. Whether the parties can do so 
in a particular case wiU depend primarily and 
fundamentally on the scope of the submission 
contained in the particular arbitration agreement 
and any ether submission which has otherwise 
been made but which satisfies the requirements cf 
the Indian Arbitration Act. 

(10i Now in tins case what are the facts? Tne 
fact is that as earlv as 8-3-1951. the petitioners 
attorney Mr. 3. M. Bagaria wrote to the Registrar 
of the Tribunal of Arbitration that the contract bet¬ 
ween the parties was iLegai, *.od and inoperative. 
Tr.e petitioner pleads this letter in para. 14 of 
the petition before me. Tne letter definitely 
alieees that: 

-The Chamber has no jurisdiction in the matter. 
The contract referred to between the panies is 
illegal and void and inoperative and no such 
contract could be entered into in view of the 
provisions of the law. Consequently the arci- 
tration cannot be proceeded with. 

If in spite of the above the Chamber want to 
proceed further in the matter. I shall thank you 
to please let me know. On hearing from you 
my clients will move the High Court at Cal¬ 
cutta.” 

Having said that, what the petitioner did was not 
what was stated in that letter. Tne petitioner 
did not move the Kish Court, but in fact by his 
letter of 7-12-1951. which is annexed to the a£E- 
davit-in-oppo-ition of the respondent, asked for 
time to appear and to produce the necessary docu¬ 
ments in the matter before the arbitrators. In 
fact the letter requested the arbitrators 
“to hold your meeting at any date after the 20 - 12 - 
1951. as’ otherwise my clients will be seriously 
prejudiced and they will not be able to produce 
necessary documents in the matter. You wU 
appreciate that my clients should not be shut 
out in this manner inasmuch as on account o. 
an unavoidable reason the gentleman has no: 
been able to come to Calcutta and do the need¬ 
ful at present, who is acquainted with the fact 
of the said case.” 

Th* matter thereafter proceeded before the arbi¬ 
trators and in fact on this request the arbitration 
was adjourned. Tne award was subsequently made 
on 13-2-1952. directing the petitioner to pa.. 
Rs. 3056/4/-. 

(li) As I read these letters of 8-9-1951 and 7-12- 
1951 . as well as the submission, I have come to 
the conclusion that they together constitute a law¬ 
ful submission even on the points of fact that are 
now being urged as a ground for invalidating the 
contract. Having takes the decision ot the arbi¬ 
trators after that submission and after asnmg ±or 
lime from the arbitrators no: only for witness 
to appear before the arbitrators but for the purpose 
of producing necessary documents, the one A: only 
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conclusion possible is that the petitioner could not 
prove the basic facts which alone would have 
brought this particular contract within the opera¬ 
tion of the Statute and make the contract void. 

(12» Two courses were open to the petitioner, and 
it was for him to elect which course to adopt. If 
his contention was that on the facts of habitual 
dealing or possession and control of godown the 
parties were within the meaning of the statute, 
then he could have come to this Court to stop 
and stay the arbitration proceedings alleging those 
grounds before this Court. Tne other course was u 
mat notwithstanding this difference, that is, the 
petitioner claiming those facts of habitual dealing 
cr possession or control of godown to be true and 
the respondent disputing such facts, they were 
prepared to compose this conflict by referring or 
submitting these very disputed facts to the deci¬ 
sion of the arbitrator:. Having regard to the 
language of the scope of submission which includes 
ail matters, questions, disputes and diiierences. I 
am of the opinion that this question of fact on 
which whether the contract was void or not was 
made to depend could also be a matter of sub¬ 
mission before the arbitrators. Tne decision of 
the arbitrators having been obtained, it is in my 
view no longer open to the applicant to reagitate 
the same grounds of fact now before this Court 
m order to invalidate the arbitration clause. To 
permit suen a course will be not only to allow a 
person to blow ho: and cold but also to re-open 
a fact, on whose basis alone the contract could be 
avoided, and which fact was duly submitted to 
the arbitrators. 


(12a) A reference was made by Mr. Bhabra to the 
decision of Bachs war J. in — ‘Pannalal Sagoremun 
v. Fateh Chand Muralidhar. SS Cal L J 34 <E». In 
that case the award was impeached on the 
around that the arbitrators took evidence on the 
merits as also on the question whether the con¬ 
tract which was denied by the applicant haa 
been entered into between the panies. The learn¬ 
ed Judge there held that the contract was good 
and valid and had expretsed the opinion that U:e 
arbitrator need not proceed upon the assumption 
that there was a valid and binding contract. bu ; 
it was proper for him to enquire into the fact o. 
the existence of the contract upon which his juris¬ 
diction depended in order to satisfy himself that 
prima facie he had jurisdiction. Tne learned Judge 
also held that the parties could always come .0 
the Court which alone could determine if there was. 
in fact, a contract which conferred jurisdiction upon 
the arbitrator. 


fl3> This case, however, has no application to 
the princiole and facts that arise in the case be¬ 
fore me Here is a question not about the factual 
existence of a contract in the sense that an en¬ 
quire has to be made whether the parties a. a J 
entered in fact into a contract or into a submis¬ 
sion. It is admitted here before me that the 
parties did enter into a contract but what is saw 
is that the West Bengal Jute Goods Act. UW- 
makes this contract void & unenforceable by reason 
of certain facts. But that statute has not mace an 
contracts, as I have said, void and unenforceable; 
Before a contract could oe made '0‘d ano _ 
enforceable under the statute it must be shown 
that it is a contract within the meaning of & * 
of the statute. That depends a gain on the .roo. 
of certain facts. It is for 

those facts to exist to prove them and taKe __ 
necessary steps to produce such dif- 

equally open to the party not: to pres '““ 
ference on the question of facts became ^ 
lead to a decision agains. hun or -- h^ 
arbitrator's dedtion on sueh faets when 
within the ambit of the arbitraaon claus- 
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(14) A controversy of this character is. in this 
branch of jurisprudence, very often overlaid with 
dubious theories of arbitrator’s power to decide his 
own jurisdiction. But legal propositions when taken 
in abstraction ore a snare to lure the Courts and 
jurists to tempting errors of legal conclusions and 
arbitrator’s power to decide his own jurisdiction is 
such a proposition which has been well known in 
history of legal disputes to have successfully railed 
the siren call for false alarms and erroneous deci¬ 
sions. Primarily the arbitrator's jurisdiction de¬ 
pends always on the meaning and construction of 
the language of submission for arbitration. Then 
again on a properly worded submission an arbi¬ 
trator can be made a judge not only of facts but 
also of law. But when the question of submission 
itself is in issue in the sense that the controversy 
is whether the parties concerned at ail entered 
into a valid agreement for arbitration, then that 
controversy cannot be decided by the arbitrators. 
That jurisdiction belongs to the Courts. Because 
while arbitrator has only such jurisdiction as the 
parties by contract agree to give him the Courts 
have all the jurisdiction that has not been taken 
away and there is, therefore, all the difference on 
this point between an institution with enumerated 
powers such as the private forum of arbitration 
and an institution with residual powers such as 
the Courts. But where the question is not one 
whether there was at all a submission to arbitra¬ 
tion, but whether certain facts exist which make 
the contract or the submission void and unenforce¬ 
able in law or statute, the arbitrator's jurisdiction, 
is not thereby ipso facto ousted, if it is otherwise 
within the language and scope of the submission. 
In my view the present case is not one where the 
arbitrator is deciding his own jurisdiction in the 
sense I have just discussed. What he is deciding 
is a dispute of fact. That fact is. does the person 
habitually deal in sale or purchase of jute goods 
* Involving actual delivery or possession or does he 
possess or control a godown and other means and 
equipment necessary for storage and supply of jute 
goods. Reading the words of the submission in 
the arbitration clause with the relevant sections 
of the West Bengal Jute Goods Act 1950 which I 
have already discussed, I am of the opinion that 
the arbitrators were competent to decide that 
issue of fact. The Award that was finally made in 
this case, gave damages to the respondent. Im¬ 
plicit in such award is the finding that there was 
a contract, that such contract was valid and en- 

»^2I2! ll L and u that * tlle sponsible for the 

breach of such contract Is the applicant In that 

2" ? the is not for S' Court to 

agitate over again that Issue of fact. 

withcSs these reaSOnS ’ 1 dlsmiss thls ap P Uca0 °n 


B/D.R.R. 


Application dismissed. 
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^ a n5 e r^ rbi A trat , ion between Gulzarilal Kanoria 

v - Busi and stephenson 

Suit No. 82 of 1952, D/- 29-8-1952. 

(a) Arbitration Act (1940) S 14 — 
rate submissions - SepS awards * 

ceSt U P teS c„K^ er - sam ® contrac t — Two 
.eparaie submissions in respect of twn 

Anno: Arbi. Act, S. 14, N. 1. ^ 3> 


(b) Arbitration Act (1940), Ss. 17, 30 and 
2(a) — Question of law — Damages, basis of 
— Submission. 

The question of basis of damages for 
breach of contract is ?. question of law and 
can be submitted to arbitration — Ques¬ 
tion submitted — Arbitrators must decide 
it — Award on the question is conclusive, 
unless the award is bad on the face of‘it 
— Court hearing application for setting 
aside award cannot ccnstitute itself a 
Court of Appeal over the decision on a 
point of law. (Para 6) 

Anno: Arbitration Act. S. 17 N. 2; S. 2(a) 
N. 9: S. 30 N. 2. 

(c) Arbitration Act (1940), S. 30 — Duty of 
Court. 

Application to set aside award — Court I 
cannot make sitting investigation cf pro- \ 
ceedings before arbitrators, unless it is 
first shown that the award is bad on the 1 
face of it. (Para 7) 1 

Anno: Arbitration Act, S. 30 N. 2. 

(d) Arbitration Act (1940), S. 30 — Viola¬ 
tions of certain legal principles. 

Damages for breach of contract — What 
arc damages in particular case will de- 
pend on facts and on the principles of law 
which will regulate the measure of 
damages — Arbitrators considering seve¬ 
ral facts and award not bad on face 
°f it — Award cannot be set aside on the 
ground that 'prima facie’ the damages 
™* ated ?. certain principle — (The award 
held could r.ot be said to be on any con- 

sideratmns °r prmciples that were illegal). 

53 Cal WN 828, Explained. (Paras 8, 9 ) 
Anno: Arbitration Act, S. 30 N. 7, 9 . 

He^de S „t. thia ’ tor APPliCan,: R C ' *» 
CASES CITED: 

(A) (’52) AIR 1952 Cal 440 

(B) (1923) 92 LJ Ch 307: 1923 AC 395 

(C) (’51) AIR 1951 Cal 230 85 Cal LJ 176 
(DM'23) AIR 1923 PC 66: 50 Ind App 324 

(EM’27) AIR 1927 PC 164: 54 Ind App 427 

(F (PC) 49) AIR 1949 PC 334: 54 Cal WN 74 

(G) (1911) 80 LJ PC 91; ign A C 301 
(H> C’49) 53 Cal WN 828 

•raters had no power g ZLgVSL 
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case and secondly, on the ground that their award 
gave damages on the basis of rates exceeding 
the official ceiling price at the relevant time. The 
third ground of attack is that the extension oi 
cue date had been pleaded by the respondent be- 
vond 16-2-1951. and the award must have been on 
the basis of a later date and therefore illegal and 
void because no evidence had been taken on the 
question. 

(3) Taking the first ground of objection that the 
arbitrators in this case could not make two awards. 
I find that the whole basis of the argument oi 
Mr. Sethia is based on a misconception of fact. 
The point of his argument was that there was only 
one letter, dated 20-6-1951. which his clients have 
annexed to the petition & that is only with regard 
to 250 bales of B twill bags. From the file of the 
records of the arbitrators which has been sent to 
this Court, it appears that on the same date, i.e., 
20 - 6 - 1951 , the buyers wrote two letters of submis¬ 
sion. one in respect of 250 bales, a copy oi which 
has been annexed to the petition claiming £303.- 
10s and the other in respect of 100 bales of B 
twills claiming £1005. That being so, although the 
disputes arose under the same contract, there being 
two separate submissions before the Tribunal o: 
Arbitration, the arbitrators in my view were quite 
within the bounds of law to make two .separate 
awards, each on the different submission, ana 
not to combine them in one award simply because 
the contract was one. There is in the law nothing 
which makes this illegal on the part of the arbi¬ 
trators. I. therefore, hold that this ground of 
objection that the arbitrators could not make two 
awards on two separate letters of submission unde: 
the same contract in respect of different ba.es oi 
twill bags has no substance whatever and I over¬ 
rule such objection. 

( 4 > it is on the second ground on which the main 
argument has been concentrated by Mr. Sethia. He 
has relied on the Jute Goods Export Control Order. 
1949, and the provisions contained therein. Briefly 
his argument may be formulated in this way. Ac¬ 
cording to him under this Order there is a ceiling 
price, fixed in relation to any quantity of manu¬ 
factured jute goods and which means the pnee 
determined in accordance with the provisions o. 
the Schedule annexed to that Order. No person 
under this Export Control Order can export manu¬ 
factured jute goods of any quality specified in the 
Schedule except under and in accordance with 
conditions of a licence issued by the 
Officer. It is provided further in that Export Con¬ 
trol Order that no licence shall be granted by the 
Licensing Officer unless he is satisfied in 
of any manufactured jute goods to be exported, 
that the price at which they have been or ar 
being sold by the applicant for the s 

more than the ceiling price and the additional sum. 
if any. received or receivable by the j'cencee on 
account of brokerage or commission paid or to oe 
paid to the shipping agent, or to the selling agent 
abroad, or howsoever otherwise, is not m “ e 
5 oer cent, of the ceiling pnee. The Scheoule 
referred to in that Export Control Order fixes the 
sch price of this particular type of twills which 
are the subject-matter of the contract hi these 
nroceedings at Rs. 155-12 as. per hundred bags. 
It is the contention of the applicant that the 
award of damages by the Tribunal of Arbhration 
Bengal Chamber of Commerce has uolated the 
ceiling price. In fact Mr. Sethia has relied on the 
decision <n — ‘Bijoy Singh v. Bilas Rai ft Co. • AIR 
1952 Cal 440 (A) for this purpose as well as on 
thp question of the extension of time, and there 
being no evidence about such extension, the main 
point of his submission is that if the law prohibit 
acertain rate, it is not for the aroitrators to award 
that rate. 


(5) Now there are a number of answers to that 
point. 


(6> The first and the obvious answer is that the 
question whether such rate was permissible or not 
was a question of law and could be submitted to 
the arbitrators as laid down by the Privy Council 
in — ‘Government of Keianton v. Duff Develop¬ 
ment Co. Ltd.', (1923) A C 395 (B). As I under¬ 
stand the law on the point, if there is a due sub¬ 
mission on a question of lav/ before the arbitrators, 
it is not only proper for them to decide it, but it 
is also their duty to do so. In this case I find that 
among the submission made before the Arbitrators 
this was one of the very points. Indeed in the 
letter of 27-6-1951 of the buyers to the Aroitrators 
it is said that while official ceiling price was at the 
time Rs. 270/-, everyone in the trade knew that 
it was quite impossible to buy bags at that price 
at that time or subsequently, and in fact, since 
they bought, the price had continued to advance 
and at that time it was considerably higher. That 
being so, the Arbitrators' award on the point would 
be final and conclusive. He might have decided 
erroneously and he might have taken a new which, 
left to myself. I might not have taken, but that 
is a consideration which is not relevant for pur¬ 
poses of this enquiry. So long as the award is 
not bad on the face of it — and I do not find 
anything on the face of the award to suggest that 
— I cannot constitute myself a Court of Appeal 
over the Arbitrators* decision on a point of law. 


(7) The second answer is that the award of the 
Arbitrators on the face of it does not show the 
basis on which the damage is given. It is quite 
true that some idea could be obtained from tne 
proceedings before the Arbitrators. But in on 
application to set aside an award, this Court does 
not make a sifting investigation of the entire pro- 
ceedings before the Arbitrators. Before that con 
be done, the award must be shown to be bad on 
the face of it. The award itself in this case does 
not show the grounds on the basis of which toe ( 
damage was given. Here, again. Mr Sethia has 
relied on the case of the Court of Appeal in 
•AIR 1952 Cal 440 (A)*. But then the point was 
entirely different in that case. There the Aroi¬ 
trators in the award itself gave the ground about 
the availability of the market and goods on the 
contract date and came to a conclusion regarding 
the availability of markets on a particular date. 
This will be found at page 441 of the reP°*J- E JJ f 
tirelv different considerations apply m the case of 
an award such as the one before me. No ground 
here is given on the face of the award and it 
not possible to fathom the processes of rawing 
bv which the Arbitrators came to the conc.usion 
in awarding a particular sum as damage. 

In order to get rid of the rigour of the law on 
the subject. Mr. Sethia naturally referred ' 0 ^ 

fact that the contract and the f ^fnT/f^ words 
been referred to in the opening prefa ry 
of the award. He contended that because the 
contract and the claim were referred toUiey^h a 

unable 1 to thTt'argument Here. aga£ 

a k a s 

Industries Ltd’. (Cl. In C a I® - Cq 
C o. v. Jivraj Balloo Spinning & W | ] h ^oha- 
ATR 1923 PC 66 (D) .as weU IM m AIR 

mod Umer Dossal v. Nathoomai r. v . 

1927 PC 164 (PC) ®) andto - Durga p) , aW 
Sew Kishen Das. AIR 1949 v and this re- 
has been very clearly laid aown. 
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ference to the contract or to the claim of the 
buyers does not make them part of the award it¬ 
self. 

(8) The third answer is that while it is tme that 
a ceiling price is fixed under the Jute Goods (Ex¬ 
port Control* Order 1949 for “B" Twills, it is quite 
a different thing to say that having made a con¬ 
tract under that Control Order damages could not 
be on a basis which was higher than the price 
fixed. What are the damages in a particular case 
will depend on the facts in the first instance and 
in the second instance on the principle of law 
which will regulate the measure of damages. Now 
i suppose a contract is made under this Export Con¬ 
trol Order. Having made that contract, the 
breach is committed by the seller and the buyer 
then suffers damages. How much that damage i> 
will depend as an ordinary rule on the difference 
between the contract price and the market price 
at the date of the breach. The market price at 
the date of the breach may have to depend on 
considerations of such facts as— ( 1 ) either the 
controlled market under the Export Control Order 
was no longer controlled at the time of the breach, 
or ( 2 ) even with the control of the market it mav 
be impossible to get those goods at such prices 
and yet the buyer may have to satisfy his own 
obligations by buying in any market where he can 
get it. If it is impossible to get it in the market 
or the place where the goods were bought, there is 
no rule of law which prevents the buyer from 
getting it anywhere else so long as he can show 
that that was a reasonable market in which he 
could fairly have bought it. The point of this 
illustration is to show that the fixing of the ceiling 
price under the Export Control Order need not 
necessarily as a matter of fact make damages 
beyond the ceiling price illegal. (3) In a contract 
or this nature such as the one before me there 
is yet a third consideration. The ceiling price under 
the Export Control Order naturally operates within 

^ e n,^? Un ? aries *u 0f *£* Indian market - Normally it 
is quite true that damages are to be assessed at 
rates available at thb Indian market because that 

i J h ?v, Place * from which g00ds are *> be supplied 
and the contract is P. O. B. But here, again, if 

market * not avail *ble, then as I have 

hn U / er C ? n any foreign market where 
he can buy against the seller, so long as he does 

tho fc ^K reas ? n ?^ le price and Visiles the Court or 
toe Tribunal that that was the best market in 

Here h thn haVe in toe circumstances 
^ e nc e <H the *f ore gn market will not suffer under anv 

of a ceiling pricc under 

Export Control Order for lute i 

editor of Mayne’s nth WIlKffUe bSJSTS 

by toe Privy Council in -’Wertheim i^*.1 0wn 
tluir\ (1911) a c 301 (G) is S S v ' °^ c ou- 
Place toe plaintiff in the Sm^oiuS^ 
contract had been performed Thi 
impossibility or non-availahilih 7 nf a J^ toe 

prieL In Ma ft 

ssws s&? £ “ 

1 «*b were 

award Is not bad on the and ^ th e 

Possible for this Court to set akdJ th" !t k not 
«e ground urged by Mr JrthK ^L? War d on 
the damages violate thfcem^pSS. P & fac,e 


(10) This disposes of the main arguments made 
on behalf of the applicant. 

'ID There is one short point referred to by 
Mr. Sethia in the course of his arguments chal¬ 
lenging the award on the ground that apart from 
the fact of ceiling prices the principle on which 
the damages were awarded by the Arbitrators :$ 
the loss suffered by the buyer because of the 
buyers' breach with their buyers. According to Mr. 
Sethia. that was a special damage. I am inclined 
to agree with him that that is so. But then what 
is the basis of saying that the Arbitrators awarded 
damages on that principle? Here, again, the 
answer to this breach of Mr. Sethia’s argument is 
three-fold: 

(i) First, the Arbitrators’ awards in this case do 

not show any basis on which the award has 
been made such as was expressly stated in 
the award in the case of AIR 1952 Cal 440 
(A). 

(ii) secondly, in the letter of submission of 20-6- 

1951 the only submission that the buyers 
made before the Arbitrators is this: 

"We contend that as they have sold to us 
with quota secured, they are responsible 
for the difference in price between the 
contract price and the price at which we 
bought in these bags.” 

Therefore, the submission in this case was a claim 
for difference in price between the contract price 
and the price at which the buyers bought these 
bags. It may be a right submission; it mav be a 
wrong submission. But then it does not entitle me 
to say that the Arbitrators in awarding the 
damages had proceeded on a wrong principle of 
jaw which is apparent on the face of the award 
P e a J ard does not W on what principle they 

n^Ki deC . lded - . By _, n P process of inference is it 
possible to extend the peculiarly technical legal 
doctrine of award being bad on the face of it. by 

S y hat ***** tried to do 

jas to show it by reference to the letter of thp 

buyers mentioned 
tt’efact of their contracts with their buyers But 
that letter was only in answer to the arbitrators’ 
order to furnish them with the original re-pur¬ 
chase contracts. Even there it would appear that 
^ companies like toe So£nHw 
Wholesale Society Limited bought against thi* 
buyers at .338/44 d. f. o. b. Calcutta, in the buvera 

335A f g o 5 But P then nt *•* figure was 

J”',. * ~ D * But then, as I have said it is not 

tor this Court to go into all these controv^S 

raised from time to time in different letters ^ 

submissions as long as 1 find that tW* and 

toe face of them cannot M£ on 

considerations or principles that a?e meg™ 

L™“ -btioe L 

chand G. Shah’. 53^1^7^ T San f k “ 1 ' 

th f whe?e ^e 

of due dates under rnntw^ n if , on toe extension 
taking evidence or S Ct £ re ther ? without 
Wgher than toat iff **£**?' at * 

SL2S sf^s a 

and. if so, do the aware^in^hlJ^ in 11115 casp 
indication whatever contain any 

followed such Si me«d nrin5ni«., A ? ) L trators have 

fotlon in holdtog tff toe Sihi^ aV \ no hesl * 
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considered in — ‘53 Cal WN 828' (H) concerned 
entirely different set of facts from the one before 
me. On the extension of due dates, that appa¬ 
rently was in the main a hypothetical argument 
made on behalf of the applicant in order to come 
within the decision of — '53 Cal WN 828' (H>. 
There is no evidence whatever on this point in 
this case to suggest that the Arbitrators have 
decided anything on the point without taking 
evidence. & on the facts I am satisfied that this 
is a point which cannot arise and this allegation 
has no substance. 

(13) The application, therefore, fails and is dis¬ 
missed with costs. 

B/R.G.D. Application dismissed. 


A.I.R. 1953 CAL. 624 (Vol. 40. C. N. 237) 

K. C. CHUNDER J. 

Bibhuti Bhusan and others, Appellants v. 
Shib Krishna and another, Respondents. 

Civil Revr.. Case No. 2472 of 1952, D/- 5-2- 
1953. 

(a) Presidency Small Cause Courts Act 
(1882), S. 48 — Second appeal and not revi¬ 
sion is the proper procedure against an appel¬ 
late order of the Small Cause Court. 

(Para 1) 

Anno: Pres. Small Cause Courts Act, S. 48 
N. 1. 

(b) Limitation Act (1908), S. 5 — Mistake 
of Court. 

Ejectment suit in Small Cause Court — 
Trial Court, not noticing change in Rent 
Control Act which required proper decree 
to be drawn, maintaining on record after 
judgment statement according to usual 
practice — Appeal against ejectment order 
— After judgment statement not filed with 
memorandum of appeal according to prac¬ 
tice — Court insisting on decree being 
filed after the effect of change in law was 
pointed out by High Court — Held error 
on part of lawyer was bona fide and delay 
in filing appeal, which had to be treated 
as having been filed only when decree 
was filed, was unintentional which justi¬ 
fied exercise of discretion under this sec¬ 
tion. (Para 2) 

Anno: Lim. Act, S. 5 N. 22. 

Arun Kumar Dutt, for Appellants; Ranendra 
Nath Ghose. Kara Prasad Paladhy and Asoke 
Kumar Chakrabartti, for Respondents. 

CASE CITED : 

(A) Civil Revn. Case No. 1749 of 1951 (Cal) 
ORDER: This Rule was issued by my learn¬ 
ed brother P. N. Mookerjee J. in connection 
with an ejectment appeal before the special 
Bench of the Calcutta Court of Small Causes. 
It aoDears from unreported decision produced 
before me in — *N. K. Dey & Sons v. Eastern 
Stock & Agency Ltd.’, Civil Revn. Case No. 
1749 of 1951 (Cal) (A) that P. N. Mookerjee J. 
appears to be of the opinion that a revision was 
the proper procedure in the High Court against 
an aooellate order of the Court of Small 
Cause's'. A Division Bench has held that a 
second appeal is the proper procedure. The 
matter is before a Full Bench. As I am a 
single Judge, I am bound by the Division 
Bench decision that the procedure will be that 
of a second appeal but as P. N. Mookerjee J. 


admitted it as a Civil Revision I direct that 
this be treated as a second appeal. So long as 
the matter of Second Appeal and Civil Revi¬ 
sion is not set at rest by the Full Bench it will 
be better to treat such Revision Applications 
as Second anneals. 


(2) The main o.uestion is the question of 
condoning the delay under S. 5, Limitation 
Act. It appears that the change introduced by 
'he Rent Control Act in 1950 was not noticed 
by the Judge of the Court of the Small Causes 
till this Court pointed out that in such a case 
a proper decree in the form laid down in Civil 
Procedure Cede for a decree is necessary to 
be drawn up by the trial Court and the ap¬ 
pellate Court. It appears that till it was so 
pointed cut by this Court the Calcutta Court 
of Small Causes had kept up its previous prac¬ 
tice of merely having an after judgment 
statement on record. This may or may not 
have all the information required in a decree 
but certainly no one will call it a decree in the 
proper form as prescribed by the Cede of 
Civil Procedure. The Judge of the Calcutta 
Small Causes Court did not know what had 
to be dene and I do not see why the lawyers 
Of that Court should be blamed for not know¬ 
ing what more erudite persons, namely, the 
Judges, even did not know. It was not usual 
in appeals against ejectment orders from the 
Smail Causes Court to file the after judgment 
statement. In the present case, as, I am told, in 
numerous other cases no such statement was 
filed. Then when the fudges realised that a 
decree had to be drawn up and filed they in¬ 
sisted upon the decree being filed. The parties 
were ouite willing to comply with the same 
but technically the decree not having been 
filed with the memorandum of appeal the ap¬ 
peal had to be considered as filed on the day 
on which the copy of the decree was actually 
filed. That required an exercise of the dis¬ 
cretionary oower of the Judges under S. 5, 
Limitation Act. I cannot conceive of a worthier 
where such discretion could be used 


case 


when large number of persons would other¬ 
wise be penalised because neither the Bench 
nor the Bar had paid attention to changes m 
the law which, if I may say so without dis¬ 
respect, is the order of the day now in this 
State at least. Every day, laws are changing 
and full effect of such changes are very often 
pot realised till some Court points the same 
out. It was not even the Judges who ^ sc °y. er “ 
ed what had to be done. It was the High 
Court which pointed it out. In such a case bona 
fide error on the part of lawyers and un¬ 
intentional delay on the part of appellants 
might orooerlv have been condoned by tne 
Court A little exercise of common sen-e 
would have saved the Court from doing in¬ 
justice to a large number of persons ana 
flooding this Court with unnecessary revisions 

W °(3) Under the circumstances, I set aside the 
order cf the Special Bench, allow the f a PP llC ^' N 
tion under S. 5. Limitation Act, extend Je 
period of limitation to the date on which the 
appeal was properly filed by a copy cf 
decree being filed. 

(4) The appeal will now go back to 
Court of Small Cau.es for hearingon.the J 
rits bv the Special Bench. Costs will abide 
result! The appeal is thus disposed or. 
B/M.K.S. Order according*. 
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CHAKRAVARTTI C. J. AND SINHA J. 
Sailabala Dasi, Petitioner, Appellant v. Sarat 
Chandra and others, Opposite Party. 

Civil Rule No. 1428 of 1952, D/- 13-1-1953. 

Tenancy Laws — Thika Tenancy (Amend¬ 
ment) Ordinance (1952), S. 5 — Scope. 

Sub-s. (I) is a general rule of applica¬ 
bility to all cases pending at commence¬ 
ment of Ordinance while sub-s. (2) con¬ 
tains the exception to the rule. Conse¬ 
quently. where a case, though it satisfies 
the conditions of sub-s. (1), is covered by 
sub-s. (2) the appellate Court, hearing 
the appeal against the final decree, can¬ 
not apply the Act to the case ar.d grant 
relief on the basis of the new definition 
of Thika tenant. The party concerned has 
to seek remedy as provided under sub-s. 

(2). (Paras 8, 9, 11) 

Jitendra Nath Guha, for Petitioner; Nagendra 
Mohan Saha, for Opposite Party. 

CHAKRAVARTTI C. J.: This Rule raises a 
point of first impression, and a somewhat challeng¬ 
ing one, under the Calcutta Thika Tenancy 
(Amendment) Ordinance 1952. 


(2) The Rule was obtained by the defendant in 
a suit for ejectment. That suit was decreed on 
31-8-1948, and the decree of the trial Court was 
affirmed on appeal on 10-9-1949. On 28-2-1949 the 
Calcutta Thika Tenancy Act came into force 
Thereafter, the petitioner made an application 
under S. 28 of the new Act for reopening the 
decree and for consequential reliefs, but his appli¬ 
cation was dismissed on 28-5-1951, on the finding 
that he was not a thika tenant at all. An appeal 
from that order was dismissed on 24-3-1952, 
on the ground that no appeal lay. There¬ 
after, the defendant moved this Court against 
both the order of 28-5-1951, passed by the 
Munsiff and order of 24-3-1952, passed 
by the appellate court and obtained the present 
Rule. While the Rule wai pending, the Thika 
Tenancy (Amendment) Ordinance was published 
and came into force on 21-10-1952. 


(3) The only point urged in the Rule is that t 
virtue of the provisions contained in S. 5(1) 
the Ordinance, the Act, as amended by the Ore 
nance, should now be applied to the case and th 
Court should either itself give relief to the pel 
1 1 oner on the basis of the new definition of 4 thik 
tenant or remit the case to the trial court f, 
appropriate action. There can be no question th; 
if S. 5(1) applies to the facts of this case tl 
prayer made by the petitioner must be conceded. 

( 4) It seems to me. however, that the presei 
case does not come under sub-sec. (1) of s 5 hi 

(2) of the sectlon - In ord, 
to explain the contention of the petitioner ar 

what I conceive to be the answer thereto it 
necessary to set out the relevant parts of s. 5 
©xienso. 

terms™* SeCtl0D 1S expressed 111 the followii 

certain cases — (l) save i 
in sub " sec - ( 2 ), the provisions of tl 

svs x 

S Sia°„ n ce the Clate 01 commenc en'ent 

■S ,5 & S 5? 

, order f has been passed for the recove 

of possession of any land and for other relief 
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any, and delivery of possession has not been 
given, then on application made in this behalf 
by the person against whom the decree or order 
was passed, within three months of the com¬ 
mencement of this Ordinance, the Court which 
or the Controller who passed the decree or the 
order shall decide (after hearing the parties and 
alter taking fresh evidence if necessary) whe¬ 
ther the person is a thika tenant within the 
meaning of the said Act as amended by this 
Ordinance.” 

(6) It is not necessary to quote the rest of sub¬ 
sec. (2) which provides what the Court or t he Rent 
Controller should do. according as it is held that 
the applicant is or is not a ‘thika* tenant. 

(7> Mr. Guha, appearing on behalf of the peti¬ 
tioner. contended that the case came clearly within 
the words of the first sub-section of S. 5. He pointr 
ed out that under Explanation (ii> appended to 
the section, the expression ‘court’ included a court 
exercising appellate or revisional jurisdiction. The 
requirements of S. 5 are that there should be a 
ca;e before a court and that it should be pending 
on the date of the commencement of the Ordi¬ 
nance. The Ordinance came into force on 21-10- 
1952, but before that date, the present Rule had 
been issued on 19th May. It was accordingly con¬ 
tended that there was a case pending, that it was 
pending before a court as defined in the Ordinance 
and that it was also pending on the date on which 
the Ordinance had commenced to operate and 
that all the three conditions required being pre¬ 
sent. the case fell clearly within the ambit of 
the sub-se:tiox 


(8) It requires a somewhat close examination of 
the provisions of the two sub-sections of S. 5 to 
understand what situations the two sub-sections 
respectively provide for. The relevant portion of 
the two sub-sections has already been quoted. The 
opening words of sub-s. (l). it will be recalled, 
are “save as provided in sub-s. (2V\ It is thus 
clear that sub-s. (1) is laying down a general rule 
which would apply to all cases pending at the 
commencement of the Ordinance and then it is 
providing for an exception which is specifically set 
out in sub-s. (2); in other words, from the field 
covered by the general words of sub-s. ( 1 ), the sub¬ 
section itself carves out a portion and assigns it 
to sub-section (2>. The effect of the opening 
words m my view, is that even if a case satis- 
fies the three requirements of the first sub-section, 
that sub-section will still not apply if the case 
belongs to the class specified in sub-s. (2L 

f ** * * herefore necessary to enquire next 
what are the cases contemplated by sub-s ( 2 ) 
The cases are those where a decree or Srter for 
recovery of possession was passed between the 
of time-mentioned 1 in Om 
namely, the commencement of the parent Act and 
the commencement of the Ordinance, and where 

ar^ryas £ 

fS-f §! d JSj h b ^? delivered, then it would 
(2) , whlch would apply and sub-s m 

IhUMsH 
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nation, or a Controller on the date of the com¬ 
mencement of the Ordinance, but, inspite of the 
requirements of that sub-section being satisfied, it 
will still not apply if the case be one covered by 
sub-s. (2). In such a case the benefit of the 
Ordinance can be obtained only by an application 
before the Court which, or the Controller, who 
passed the decree. 

(10) Proceeding now to the facts of the present 
case, it is true that the trial Court's decree was 
passed before the commencement of the Thika 
Tenancy Act, but the decree to be regarded is the 
final decree which, in the present case, was the 
decree of the appellate Court. That decree was 
passed on 10-9-1949 which was between the two 
limits of time mentioned in sub-s. (2) of S. 5 of 
the Ordinance. It is admitted that delivery of 
possession has not been given. That being so, the 
case falls clearly under sub-s. ( 2 ) and since it 
falls under that sub-section, it does not fall under 
sub-section (1) because of the opening words of 
the latter sub-section. 

(11) It is therefore not possible for us to apply 
the amended Act in this proceeding, but the 
petitioner will be entitled to take such steps as 
he may be advised to take under sub-section ( 2 ) of 
S. 5, if there be any time left for it. 

(12) For the'reasons given above, this Rule must 
be discharged. 

(13) There will be no order for costs. 

(14) Let the records be sent down with the least 
possible delay. 


Abanti Pramanik t. The State (J. P. Hitter J.) 


A. I. R. 

AIR 1953 CALCUTTA 626 (Vol. 40, C. N. 239> 
J. P. MITTER AND SEN JJ. 

TteStSe Pramanik and others > Petitioners v. 

Criminal Revn. No. 676 of 1952, D/- 17-2-1953 
Criminal P. C. (1898), Ss. 211, 212 and 213 
— Pnxediirc laid down in sections should be 
iollowed in order in which sections appear. 

(Para 3) 

S. A 2 : S N. ?• R C> S * 2U ' N - h S * 212 N * 

S. S. Mukherjee, Kishore Mokerji and Subi- 
maiSom. for Petitioners; Sisir Kumar Basu, for 
Complainant.; N. K. Basu, for the State. 

CASE CITED: 

(A) (’53) AIR 1953 Cal 10: 1953 Cri LJ 128 
J- P- MITTER J.: This is a petition for set¬ 
ting aside an order of commitment made by 
Sn A. Bagchi, Magistrate, First Class, Contai. 

(2) It appears that on evidence on behalf of 
the prosecution being concluded, the learned 
Magistrate framed a charge under Ss. 302/120B, 
Penal Code, and then, instead of complying 
with the provisions of Ss. 211 and 212, Crimi¬ 
nal P. C., proceeded to make an order of com¬ 
mitment. as provided under the first part of S. 
213, Criminal P. C. After the order of com¬ 
mitment, the learned Magistrate called upon 
the accused to submit a list of witnesses for 
the defence. 


(15) SINHA J.: I agree with the conclusions 
reached by my Lord. I would add that the 
words “save as provided etc.” in S. 5, sub-3. (1) 
of the amendment appear to me to be very in¬ 
appropriate. The wording as it stands indicates 
that both sub-ss. (1) and (2) of S. 5 deal with 
cases pending before the Court or Controller and 
that sub-s. (2) is an exception to the general 
rule laid down in sub-s. (1). Sub-section (2) how¬ 
ever speaks about a decree or order having been 
passed within two specified points of time. But 
supposing the decree or order has been passed but 
not put into execution can it be strictly called a 
case “pending before a Court or Controller*’? 
Then again, in sub-s. (1) it is said that “save as 
provided in sub-s. (2)“ the provisions of the Act 
as amended by the Ordinance shall apply. This 
is as if no provisions of the Act applied in the 
case of sub-s. (2). A glance at sub-s. (2) will show 
that although the initial procedure has been pro¬ 
vided there, subsequently when the decree is re¬ 
opened, the ordinary law is applied, that is to 
say, the Act as amended by the Ordinance. There¬ 
fore, the wordings as they have been put into 
the section are misleading. But at the same time 
they cannot entirely be ignored and I think the 
only way of reconciling the two sub-sections and 
giving some effect to the words “save as provided 
etc." is to come to the conclusion that my Lord 
has reached, namely that the provisions of sub-s. 
( 1 ) will not be applicable to the particular cases 
adumbrated in sub-s. (2). that is to say, where 
a decree or order has been passed within two 
specified points of time and recovery of posses¬ 
sion has not yet been obtained. It is only in 
those special circumstances that it will not be 
open to the parties to proceed under sub-s. (1), 
but a party must in such a case take recourse 
to the special procedure laid down therein which 
obviously is a more summary one. 

(15) I agree with the order made. 

B/MJCS. Rule discharged. 


(3) The procedure adopted by the learned 
Magistrate was, in our view, in disregard of 
the provisions laid down in the Code. See — 
‘Sripati Duley v. State’, AIR 1953 Cal 10 (A). 
Mr. N. K. Basu appearing for the State has 
drawn our attention to a form of charge in 
Sch. V to the Code of Criminal Procedure and 
has argued that the procedure followed by the 
learned Magistrate made no difference to the 
position of the accused in such an enquiry. In 
our view, there are good grounds why the pro¬ 
cedure laid down in the Code should be follow¬ 
ed in the order in which the relative provi¬ 
sions appear. True, under S. 210 the Magistrate 
has to frame a charge provided there are suffi¬ 
cient grounds for committing the accused. He 
is nevertheless required not merely to give an 
accused the opportunity of furnishing a list of 
witnesses, but himself to scrutinise the list and 
if so minded, to examine such of the witnesses 
for the defence as he may wish to examine, and 
then to come to a definite conclusion as to whe¬ 
ther the accused is to be committed for trial. 
Sub-section (2) of S. 213 provides : 

“If the Magistrate, after hearing the witnesses 
for the defence, is satisfied that there are not 
sufficient grounds for committing the accus¬ 
ed, he may cancel the charge and discharge 
the accused.” 

This. ir. our view, is a salutary provision and 
should not be departed from. # 

(4) In the result, we must set aside the 
order of commitment made by the learned 
Magistrate and order that on this case being 
sent back to him, he will give a fresh oppor¬ 
tunity to the accused to give a list of witnesses 
for the defence under S. 211, Criminal P. L. 
and that he will thereafter follow the proce¬ 
dure laid down in Ss. 212 and 213, Criminal 
P C 

(5) The Rule is accordingly disposed of. 

(6) SEN J.: I agree. 

B/V.R.B. Order set aside. 
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AIR 1953 CALCUTTA 627 (Vol. 40, C. N. 240) 
CHAKRAVARTTI C. J. AND S. R. DAS 
GUPTA, J. 

He® Bala Dassi, Appellant v. Sundar Shaw 
and others, Respondents. 

A. F. O. O. No. 166 of 1951, D/-22-8-1952. 

(a) Letters Patent (Cal) Cl. 15 — Civil Con¬ 
tempt and Criminal contempt — Appeal 
under Cl. 15 — Constitution of India, Art. 215. 
4 AIR 1936 Bom 314 Dissented from. 

Words and acts obstructing adminis¬ 
tration of justice is criminal Contempt 
— Disobedience to orders or processes of 
Court causing private injury is civil con¬ 
tempt or "contempt in procedure" known 
to iinglish Law — Order passed in case 
of Criminal Contempt is one passed in 
exercise of criminal jurisdiction within 
meaning of Cl. 15, Letters Patent — No 
appeal lies from such order — Order 
made in case of civil contempt falls out¬ 
side the exception in Cl. 15 — Breach cf 
undertaking involves misconduct — (Con¬ 
sequence of the breach indicated) — 
Court refusing to commit for civil con¬ 
tempt — Order affects merits of question 
between parties and is “judgment” — Ap¬ 
peal lies therefrom under Cl. 15. AIR 
1936 Bom 314 Dissented from. 

(Paras 10, 13) 

(b) High Court Rules and Orders — High 
Court Rules (Cal) Original Side Rules, Chap- 

AA, R. 4 — Procedure — Notice of motion 
for contempt. 

Notice of motion that application will 
be made for order for committal to pri- 
» son for contempt for breach of undertak¬ 
es — Alleged act of contempt not speci¬ 
fied — Motion will not be dismissed if 
there is compliance with 0. 20, R. 4 — 

It is, however, desirable to give particulars 
of the contempt — Procedure to be fol¬ 
lowed in such cases, indicated. 

, (Paras 21 , 22 , 26) 

H G N K sS r With ^ N - Roy > for Appellant; 
ents N ' S yal as amicus curiae for Respond- 

CASES CITED: 

£32) AIR 1932 Bom 638: 141 Ind Cz* 411 
<C) ('98) 25 R Ca) 1 a5‘ 2 ‘ 4: ILR (1948) 2 Cal 231 

<i> ffi vs - 

F) (1875) 10 Ch 450 S 433 

(G (1908) 52 SJ 317 

(H) (1822) 1 Add 301 

(I) (1890) 59 UP 47: 15 PD 50 

61 LJ c h 267: 1897-1 Ch 545 

(M) '** ^cVi 13 QaS 43 7 

N ( ( '4“‘S 0946) fcU'W? C “ 493 

| iS d ig^ig^s a B g a 

| j S Z MS; Jiaw,. 
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ceedings for contempt of Court. In view of the 
importance of the issues and the somewhat un¬ 
settled character of the practice of the Court, we 
•invited Mr. H. N. Sanyal to appear as an ‘amicus 
curiae*. Mr. Sanyal readily responded to our re¬ 
quest and we are grateful to him for the assist¬ 
ance he rendered. 

(2) The points I have referred to arise out of 
the following facts: The appellant Hem Bala 
Dassi is the owner of premises No. 5, Ratan Sarkar 
Garden Street. Calcutta, which she let out to one 
Lalit Mohan Saha and Lal.t Mohan, in his turn, 
sub-let the premises to a number of sub-tenants. 
Among the sub-tenants were the respondents to 
this appeal. Sunder Shaw, Kalco Shaw. Hira Shaw 
and Nand Lai Shaw. In 1948, the appellant 
brought a suit against Lalit Mohan Saha, which 
was Suit No. 2449 of that year, and in that suit 
she obtained a decree for ejectment. In due course 
she attempted to execute the decree in the man¬ 
ner provided for in O. 21, R. 35. Civil P. C., but 
was resisted by the respondents who ultimately 
brought a suit for a declaration that they were 
tenants under the decree-holder and were not 
liable to be ejected in execution of the decree ob¬ 
tained by her against Lalit Mohan. That suit was 
Suit No. 910 of 1949 and it was disposed of by P 
B. Mukharji. J. on 6-6-1950. One of the plaintiffs, 
Nand Lall Shaw, had never appeared and so far 
as he was concerned, the suit was dismissed with 
costs. As regards the remaining three plaintiffs, 
Sundar Shaw, Kaloo Shaw and Hira Shaw, the 
suit was disposed of by consent on certain terms 
and one of the terms was that the said three plain¬ 
tiffs gave an undertaking to the Court to vacate 
the rooms occupied by them within eight months 
from the date of the decree. The period of eight 
months expired on 6-2-1951. The appellant's case 
is that while Nand Lall Shaw vacated the pre¬ 
mises, Sundar Shaw. Kaloo Shaw and Hira Shaw 
aid not but on the other hand, while retaining 

nf 0 ^ ° f th H ? < ? ms occu P ied b y them in viola¬ 
tion of the undertaking given to the Court thev 
caused certain letters to be written by a solicitor 

S 7K,i was falsely ? uted that they had vacat¬ 
ed the old rooms and taken possession of certain 

the^appe S uSt PUrSUanCe ° f a frCSh a * reement with 

(3> On 23-5-1951, the appellant took out a notice 
S '™* ,on "Mfh stated that on 4th June an ap- 
phcat.on would be moved before Sinha J for an 
order, inter alia’ that “the plaintiffs i 2 and ^ 

St£y\ Sh ?H* Kal °° Shaw and Hira Shaw be ?om- 

SSf- notice «' b,C 

HKaVft was^rv^by S£&, 

HSSiS 

pared to rnntAnri u ;. DUC ne was not pre- 

and ‘MS 

lant took out a freshnWvP 1116 appel * 

able on the 8th T I motion, return- 

Sundar Shaw and H'*^^ ^ Personally on 
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was made in connection with the fresh notice of 
motion. 

(4) Except the bare notice of motion, nothing 
else was served on the respondents. The notice- 
merely stated that an order lor committal to pri¬ 
son for contempt of this Court would be asked 
for and the grounds stated at the foot of the 
notice were: 

Petition of the defendant Sm. Hembala Dassi 
abovenamed and verified by an affidavit of 
Ashutosh Roy affirmed by him on 16-4-1951 and 
the records and proceedings in this suit and 
in the suit No. 2449 of 1948 (Sm. Hembala Dassi 
v. Lalit Mohan Saha). 

No copy of the petition referred to in the notice 
was served on the respondents. Actually, how¬ 
ever, an affidavit-in-opposition was filed by Sundar 
Shaw and Kaloo Shaw and therein they referred to 
information as to the contempt with which the 
respondents Sundar Shaw, Kaloo Shaw and Hira 
Shaw were charged. It referred to the consent 
decree of 6-6-1950 and alleged a breach of the 
undertaking on the part of those three respon¬ 
dents. 


(5) At the trial of the application, no point was 
taken as to the confused maimer in which the 
notice of motion had been taken out and served. 
The parties proceeded on the looting that there 
was but one application and the service of the 
notice of motion was in order. But it was con¬ 
tended that the notice itself was defective, inas¬ 
much as it contained no statement of the con¬ 
tempt for winch the three respondents were 
sought to be committed and that no proceedings 
founded on such a notice could be maintained. 
It is unnecessary to refer to another point taken 
on which the learned Judge held against the res¬ 
pondents, because it was not further canvassed 
before us. 


(6) On the princ.pal point urged on behalf of 
the respondents, the learned Judge held in their 
favour. He observed that proceedings for com¬ 
mittal for contempt were quasi-criminal in their 
nature and therefore it was essent.al that the esta¬ 
blished procedure should be strictly followed, not 
only in substance but also in form. By established 
procedure, the learned Judge meant the procedure 
established in England and that procedure, he 
held, was applicable in this Court, because it had 
inherited the jurisdiction and powers of the 
Supreme Court which were the same as those of 
the Court of the King's Bench and the Court or 
Chancery, as they stood then. According to the 
learned Judge, the English practice required that 
the precise act constituting the alleged contempt 
should be set out in the notice of motion itself 
and it could not suffice merely to refer to the 
petition and leave it to the respondent to ascer¬ 
tain from the petition, as best as he could, what 
the charge against him was. The learned Judge 
observed that in England, this rule applied both 
to motions for attachment and motions for com¬ 
mittal, but in India even the distinction between 
attachment and committal did not exist. In sup¬ 
port of his view that the notice was defective and 
the motion bad, the learned Judge relied mainly 
on the decision of the Bombay High 
‘Jayantilal Hiralal & Co. v. Waman Narayan. AIR 
1932 Bom 638 (A), but he also referred to state¬ 
ments of the law in Oswald and Halsbury. 


(f) Against that decision the present appeal was 
preferred. The respondents in the appeal are Sun¬ 
der Shaw, Kaloo Shaw. Hira Shaw and Nand Lall 
Shaw, but it is not clear how the fourth person 
came to be impleaded. He had given no under¬ 
taking in the suit, the notice of motion had not 
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been served on him, no allegation had been made 
against him ,n the petition but on the otner hand 
it had been stated that he had duly vacated th* 
premises. As against him. therefore, the appeal 
must be dismissed in any event. It must also be 
dismissed as against Sundar Shaw and Hira Shaw 
lor Mr. Mitter, who appeared for the appellant’ 
informed us that he would not press the appeal 
against them, in view of the irregularity in the 
service of the notice of motion, so far as they were 
concerned. 

(8; The only respondent left is Kaloo Shaw and x 
on the merits of the appeal, the only point requir¬ 
ing consideration is whether the motion was bad, 
because r.o particulars of the contempt charged 
had been given in the notice which was the only 
paper served. It must, however, be considered first 
whether any appeal lies at all. 

(9) The provision regarding appeal is contained 
in Cl. 15 of the Letters Patent which provides that, 
subject to certain exceptions, an appeal shall lie 
to the High Court “from the judgment" of one 
Judge of the Court. It was contended that an 
order refusing to commit for contempt or to en¬ 
tertain an application for such committal was not 
a 'judgment' within the meaning of Cl. 15 and 
accordingly no appeal lay. 

(10) It is necessary to define first the precise 
scope of the question raised. One of the excep¬ 
tions contained in Cl. 15 is that a sentence or 
order, passed or made "in the exercise of criminal 
jurisdiction" shall not be appealable. Contempt 
of Court consists either in words or acts obstruct -1 
ing the administration of justice, in which case 1 
it is criminal contempt or in disobedience to orders 
or processes of the Court so as to cause private 
injury, in which case it is civil contempt or, in the 
language of English law, "contempt in procedure". 
An order passed in a case where the contempt 
alleged is of the former kind is an order passed - 
"in the exercise of criminal jurisdiction" and an 
appeal is barred under the express language of 
Cl. 15 — ‘Shyam Sundar v. Jodhraj', AIR 1948 Cal 


>14 (B). 

In England also, an appeal in such cases 
s now barred by S. 31 (1) (a> of the 

Supreme Court of Judicature (Consolida- 
ion> Act. 1925, since the exception there 
rontained, viz., a judgment of the High Court 
n a criminal cause or matter from which an ap- 
>eal is provided for by the Criminal Appeal Act, 
907, does not cover an order for attachment or 
rommittal for criminal contempt, since no appeal 
s provided for in the Criminal Appeal Act against 
;uch a judgment. Whether the contempt in a 
>articular case is civil or criminal contempt or 
>artakes of the nature of both is often a question 
>f great refinement, but this at least is well esta- 
>lished that breach of an undertaking given to the 
yOurt to do or not to do a certain thing in tne 
nterest of a private party is mainly and substan- 
ially contempt in procedure or civil contempt 
Kn order made in respect of such a breach is out- 
iide the exception contained in Cl. 15* and accoru- 
ngly whether an appeal lies from such an oraer 
nust depend upon whether it amounts or a 

lot amount to a 'judgment*. . 

(11) So far as this Court is concerned there is 
rlear authority in a three-judge decision to l tne 
rase of - ‘Mohendra Lall v Anundo Coomar, x 
;al 236 (C). that an appeal 'lies from an ord 
nade by a Judge on the Original Side refusing 
in application to commit for contempt. But 
vas pointed out by Mr. Mitter ' tint f the 

dew taken in that cose had been dtesented fro__ 
,v the Bombay High Court in the case i oi 
Narendrabhai Sarabhai v. Chlnubhai Mambhai. 
MR 1936 Bom 314 (D). The Calcutta case was iui 
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lv areued, both on general pnnc.ples and as to the 
true construction of the word 'judgment' in Cl. 
15 but unfortunately the judgment gives no rea¬ 
sons Besides, the contempt alleged in that case 
was interference with the possession of a receiver 
by certain third parties and the trial Judge refus¬ 
ed the application on the ground that the receiver's 
right to possession was not too clear, nor that the 
alleged contemnors had not a bona fide claim to a 
superior title. In those circumstances, the case 
appears to have been one of a criminal contempt 
and, further, the decision appears to have been 
based on the principle of the old English cases in 
which it was held that an appeal would lie, at 
least in cases where the order sought to be appeal¬ 
ed from had not been made purely as a matter of 
discretion, but on the view taken by the Court 
on a question of right, such as whether an act 
amounting to contempt had at all been done. The 
decision therefore does not appear to me to dispose 
of the point raised in the present case, at any 
rate not clearly and satisfactorily. I may point 
out that the criminal nature of the contempt was 
no bar to an appeal under Cl. 15 of the Letters 
Patent, as it stood at the time, because before the 
amendment of 1919, the words of the exception 
were not "sentence or order passed or made in the 
exercise of criminal Jurisdiction", but "sentence 
or order passed or made in any criminal trial”. 

(12) The Bombay Case is more in point. It was 
a case of a breach of an undertaking and the trial 
Judge held that no breach, such as would Justify 
him in committing the respondent to prison, had 
been proved. An appeal was preferred from that 
order, but the appellate Court held that no appeal 
lay, inasmuch as the order sought to be appealed 
from was not a ‘judgment’ within the meaning of 
Cl. 15. Beaumont, C. J. and Rangnekar, J. who 
delivered separate but concurring judgments, both 
pointed out that the Bombay High Court had 
always acted upon the definition of ‘judgment’ 
given by Couch, C. J. of this Court, viz., “ ‘judg¬ 
ment’ in Cl. 15 means a decision which affects 
the merits of the question between the parties by 
determining some right or liability" — ‘Justices 
of the Peace of Calcutta v. Oriental Gas Co.’, 8 
Beng L. R. 433 (E). 

In the view of the learned Judges, an order 
refusing to commit a person for a breach of an 
undertaking given to the Court could not be said 
to affect toe merits of any question between the 
parties, but affected only the right of the Court 
to enforce its order and vindicate its authority. 
The question was one entirely between the Court 
and the person guilty of the breach and toe Court 
might make any order It deemed fit to make, but 
the party in whose interest the undertaking violat¬ 
ed had been given had no right to Insist that the 
violation must be punished with committal to 
prison and therefore a refusal to commit did not 

^• f i ect .t ny , QUest 0n between the parties. In that 
view toe learned Judges declined to follow toe 
decision in — ‘25 Cal 230 (C)\ 

(13) Mr. Sanyal submitted that the view taken 
by the Bombay High Court was not right and in 

thk °«tt n submission was well founded. In 
this Court at least, the definition of ‘Judgment’ 

Sken X fh w hard i 3ouch has not alwa ys been 
25? “if* 1 last word and Judges have on occa- 

or miH d n out the necessity of enlargement 
U n- But Mr Sanyal submitted that 
“Li* 18 .. of the present case, he was 

ho a . ccept 1110 definition, as it was, and 

he would contend that an order refusing to com- 

to tho for brea£h of undertaking gXen 
tttta. ”* wltMn the anSTTf tha° 
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In my opinion. Mr. Sanyal’s contention is cor¬ 
rect and must be accepted. An undertaking given 
to the Court is equivalent to an injunction. 
—•Neath Canal Co. v. Ynisarwad Resolven Coll. 
Co.*, (1875) 10 Ch 450 (F); — ‘Milbum v. Newton 
Collierv Ltd.’, (1908) 52 SJ 317 (G>. Long ago. Sir 
John Nicol said in the case of — Barlee v. Barlee', 
(1822) 1 Add 301 at p. 304 (H>, that when con¬ 
tempt was incurred by a party's neglect or refusal 
to do some act which was in justice due to the 
other party in the cause, “the imprisonment which 
follows is at the prayer of the other party, a 
prayer which the Court cannot refuse to accede 
without a breach of its duty k a denial of justice.” 
In other words, the party affected prejudicially 
by the act constituting contempt has a right to 
initiate proceedings and demand that the con- 
temnor be committed to prison. That is so, 
because “the true nature of the remedy is in such 
cases a relief granted by way of execution to the 
applicant” (Edwards on Execution, p. 244), or as 
Cotton L. J. put it in — 'O'Shea v. O'Shea*, (1890) 
15 PD 59 (I), 

“where an injunction is granted against a 
' defendant, and he does not perform what he is 
ordered to perform, and then a motion is made 
to commit him for contempt, that is really only 
a procedure to get something done in the 
action”. 


The same view was expressed by Lord Lindley in 
— ‘Seaward v. Paterson*, (1897) 1 Ch 545 at p. 
555 (J) when he said that in the case of a motion 
to commit a man for breach of an injunction, he 
was “proceeded against for the purpose of enforc¬ 
ing the order for the benefit of the person who 
got it”. 

It will thus be seen that as between the parties, 
committal to prison in such cases is a form of 
execution which the party in whose interest the 
order was made or the undertaking given, has 
a right to ask for in order to the enforcement 
of the undertaking or order and which the Court 
cannot properly refuse. But I must add that that 
is not the whole position. In circumstances in¬ 
volving misconduct — and misconduct includes 
breach of an undertaking given to the Court — 
contempt in procedure bears a twofold character, 
implying ast between the parties a right to exercise 
and a liability to submit to a form of execution 
and, as between the party in default and the state, 
a penal and disciplinary jurisdiction to be ex¬ 
ercised by the Court in public interest: Halsbury. 
Hailsham Edition, Vol. VII. p. 24. on the authority 
of (1897) 1 Ch 545 at pp. 555-o6 (J) and — ‘Scott 
v. Scott*, (1913) AC 417 at p. 440 (K). With great 
respect, in the Bombay case the learned Judges 
fell into the error of confining themselves to the 
second aspect, but overlooked the first. But the 
first aspect cannot be overlooked. If committal 
to Prison for breach of an undertaking given 
to the Court is a form of execution which the 
party for whose benefit the undertaking was given 
is entitled to ask for, an order refusing to com- 

imLnKf^i eilte i ta A ln 8X1 application for committal 
undoubtedly affects the merits of a question bet- 

2 n th ® ^rties ^d is therefore a ‘judgment* 
within the definition of Sir Richard Couch. If 
so. an appeal obviously lies under Cl. 15 of the 
Letters Patent. 

be '? terestin K to note how toe word 
.occurring in the corresponding provi- 
. of ®R glish has been interpreted. 

?rw° n nH 7 iP of the Su P reme Court of Judicature 

Provides that subject 
as otherwise provided, the Court of Appeal shall 

from C ^° n t0 hear and determine appeals 
from any Judgment or order of the High Court". 
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but S. 31 (1)<a> provides that except as provided 
the Act or by the Criminal Appeal Act, 1907 
no appeal shall he Irom any judgment of the High 
Court m any criminal cause or matter”. The 
word 'judgment 1 , in that provision is treated" in 
the cases as equivalent to 'decision 1 : Halsburv 
\ol. VII. 54, note <g>. -it is used here in a 
broad sense and extends to all orders of the 
High Court : — -Reg v. Fletcher’. (1877) 2 QBD 
4o (L‘. It is true that in the case of the 
word, as used in our Letters Patent, the definition 
of Couch. C. j. nas added certain qualifications, 
but. as shown above, those qualifications do not 
exclude the order appealed from in the present 
case. 

‘15> On behalf of the respondents, it was con¬ 
tended by Mr. Bose that the High Court was a 
Court of Record and therefore apart from whe¬ 
ther the order of Sinha. J. was a judgment or 
not, no appeal lay from the order made by the 
learned Judge in a matter involving contempt of 
the Court. To that argument there are two 
answers. In spite of this Court and other High 
Courts of India being Courts of Record, the Privy 
Council has entertained appeals from their orders 
in contempt matters in several cases. Secondly, 
the appeal in the present case is to the High 
Court itself and not from the High Court. In 
a similar case, it has been held in England that 
when a Judge has refused to commit for contempt, 
an appeal lies from such refusal, although where 
the refusal was not based on a particular view of 
a disputed question but simply an exercise of 
judicial discretion, the Court of Appeal, while 
entertaining the appeal, will be slow to interfere 
with the order of the Court below. —*Jarmain v 
Chatterton', (1881-82) 20 Ch D 493 (M). 

( 16 » I may now turn to the main question in 
the case which is whether Sinha, J. was right in 
holding that the motion was bad, because the 
notice contained no statement of the contempt 
oharged. The learned Judge referred to the 
decision in ‘AIR (1932) Bom 638 (A)’ with which 
he agreed and observed that so far as he was 
aware, that case had never oeen dissented from 
in this Court. Unfortunately the decision in — 
‘Prokash Chandra v. Manindra Nath 1 . ILR (1946) 

2 Cal 499 (N>, where the Bombay decision had 
been expressly dissented from and a contrarv view 
taken, was not cited before the learned Judge. 

(17) The substance of the question is this: 
When a person Is warned by a notice of motion 
that an application will be made before the 
Court for an order to commit him to prison for 
contempt, is he entitled, as of right, to be informed 
by the notice itself of the specific act of con¬ 
tempt charged against him and when the act 
charged Is not mentioned in the notice, must 
the application fail for that reason alone? 

The rules of the Original Side of *this Court 
do not contain any special provision for notices 
of motion in cases of contempt. There is only a 
general provision contained in Rule 4 of Chapter 
XX which applies to all notices of motion and 
all that it provides is that the notice 

“shall state the time and place of application 
and the nature of the order asked for, with a 
note at foot specifying the grounds to be used 
in support of the application.” 

I confess I am a little intrigued by the language 
of the last portion of the provision I have quoted. 

If the word ‘grounds' is to be taken in its natural 
sense of ‘reasons', the word ‘used', to say the least, 
does not go well with it and. on the other hand, 
if the meaning be the petition or affidavit intended 
to be used in support of the prayer, the use of the 


A. I. B, 

word 'grounds’ to express that meaning is clearlv 
mappropnate. But the meaning established by 
the practice of the Court- is the latter and the 
insertion of a foot-note, mentioning the petition 

proposed t0 be is regarded as 
sufficient compliance with the Rule, in those 
circumstances, a notice of motion in respect of an 
application for an order to commit for contemnt 
which mentions the petition to be used at the 
nearing but nothing more, cannot be said to be 
defective under the Rules of the Court as they 
stand, unless it can be said that special consider- 
tions apply to cases of contempt. 

(18) Sinha, J. did not refer to the Rules 
oi this Court, but he seems to have thought 
that special considerations did apply to cases of 
committal for contempt, because thev were quasi¬ 
criminal in nature and therefore it would not onlv 
be proper to import the wholesome principles of 
the English practice, but also legally correct to do 
so, because the jurisdiction to punish for con¬ 
tempt which this Court had was the same as 
that of the Court of the King's Bench and the 
High Court of Chancery, which it had inherited 
from the Supreme Court. The whole matter was 
dealt with by Das. J. in ‘ILR (1946) 2 Cal 499 (N)' 
where the learned Judge pointed out that the 
requirement of the English practice that the 
particulars of the contempt charged must be 
furnished along with the notice of motion did not 
exist in 1773. the date of the Charter Act, but 
had been introduced by later statutory rules and 
that even since then, the requirement applied 
only to cases of attachment but not to cases of 
committal. His Lordship proceeded to observe 
that if there was no distinction in India between 
attachment and committal, as held in — ‘Bai 
Moolbai v. Chunilal Pitambar', 33 Bom 630 (O), 
there was no reason why the English procedure 
relating to committal should not be followed in 
India rather than the procedure relating to 
attachment, particularly since the former was 
warranted by. our own Rules. 

(19) In stating what the English procedure was, 
Sinha, J. relied on a passage in Oswald on Con¬ 
tempt and a passage in Halsbury's Laws of Eng¬ 
land, Vol. VII. p. 40. The latter relates clearly 
to cases of attachment and is based expressly on 
O. 52, R. 4 of the Rules of Supreme Court which 
is limited to applications for that form of process. 
Cases of applications for committal are dealt with 
separately in a passage which follows. The passage 
in Oswald (Third Edition, pp. 207-8) does say that 
a notice of motion for attachment must state in 
general terms the grounds of the application and 
that the same rule applies to notices of motion to 
commit, but it was pointed out by the Court of 
Appeal in — 'Tavlor, Plinston Brothers and Co., 
Ltd. v. Plinston*. (1911) 2 Ch 605 (P) that text¬ 
book writers had been misled by the wrong head- 
note in the case of — 'Litchfield v. Jones’. (1884» 
25 Ch. D 64 (Q). as reported Ln the authorised 
reports. The Court held clearly that in the case 
of a notice of motion to commit, the provisions 
of O. 52. R. 4, requiring the notice to state in 
general terms the grounds of the application ana 
a copy of any affidavit, intended to be used, to 
be served along with the notice, did not apply* 

(20) It is not easy to ascertain all the details 
of the English practice from the reports in tne 
books, for the practice seems to have 
widely before the Judicature Acts and to differ to 
a certain extent even now, according as the con¬ 
tempt was or is civil or criminal, or as th eP™: 
ceedings were or are for attachment or committal 
or as the proceedings were or are taken at com¬ 
mon law in Chancery. Particularly is the distinc- 
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tion between attachment and committal not too 
apparent seeing that whether a person is attached 
or not attached, he is consigned to prison in both 
cases all the same. On the distinction between 
the two forms of proceeding, the best statement 
is to be found in Mr. Registrar Lavie's note, set 
out in the report of the case of — ‘In re Evans; 
Evans v. Norton*. (1893) 1 Ch 252. at p. 259 (R). 
It appears that before the Judicature Act, the 
distinction, broadly speaking, was that a man was 
committed for doing what he had been ordered 
not to do and attached for not doing what he 
had been ordered to do in other words, committal 
was the remedy for doing an act prohibited by an 
order, whereas attachment was the remedy for 
neglecting some act ordered to be done. That 
distinction has to a large extent been abolished 
by O. 42. R. 7 of the Rules of the Supreme Court 
which makes both the remedies applicable to 
both kinds ot transgression and indeed in many 
cases it was said, even without reference to the 
Rules, that for all practical purposes the distinc¬ 
tion had disappeared: —'Callow v. Young', (1887) 
56 LT (NS) 147 (S); —'Harvey v. Harvey*, (1885) 
26 Ch D 644 (T). • 

But there are other cases such as interference 
with a receiver, misconduct towards a ward or 
comment on a pending action, where there is no 
question of the breach of any order and in such 
cases, which are not covered by O. 42. R. 7, room 
for the distinction still remains. The generally 
accepted view, however, is that committal is the 
proper remedy in such cases. Other points of 
distinction between attachment and committal 
are that in the case of the former, the order is 
executed by the Sheriff who lodges the prisoner 
in county gaol and it is virtually a sentence for 
an uncertain term of imprisonment until the 
Court authorises the prisoner’s discharge. In the 
case of the latter, the order Is executed by the 
plaintiff or, in his absence, the usher, who lodges 
the prisoner in the Court’s prison and the order 
either commits the prisoner for a fixed period 
or simply commits him to prison, leaving him to 
apply for his discharge. 

(21) But the distinction with which we are con¬ 
cerned in the present case is the distinction in 
the form and manner in which the proceedings 
were formerly initiated in cases of attach¬ 
ment and committal and in that distinction 
will be found the reason for the special 
rule of English law that in cases of attachment, 
the notice of motion must state the grounds in 
general terms and that where an affidavit is in¬ 
tended to be used, a copy of the affidavit must also 
be served along with the notice. It appears that 
under the old practice, an order for attachment 
could be obtained on the Chancery Side without 
an order of the Court. One had merely to pro¬ 
duce before the proper official in the Court’s 
office the order concerned and evidence of default 
in complying with it and an attachment issued as 
a matter of course. *(1893) 1 Ch 252 (RV, ‘(1911) 
2 Ch 605 (P). This practice appears to have been 
confined to the Chancery Side, for it is stated 
in Halsbury: that, at common law, a writ of 
attachment was never issued without leave of the 
Court (Halsbury, Hailsham Edition, Vol. VII p 
37 Note (o) ). Now, however, the Judicature Act 
nas amalgamated the several Divisions of the 
High Court and O. 44, R. 2 provides that “no 

^*u 0f J* ttechment shal1 be lssued without leave 
of the Court or a Judge, to be applied for 
on notice to the party against whom the attach¬ 
ment is sought to be issued ” The present pro¬ 
cedure therefore is that an application for 
leave to issue a writ of attachment is to be made 


by motion to the Court, both in the Chancery 
and the King's Bench Divisions, which notice to 
the party affected. I am leaving aside the dis¬ 
tinction that in the King's Bench Division, 
applications to enforce obedience to orders are 
made by summons to a Judge in chambers. The 
general provision regarding notices of motion is 
contained in O. 52. R. 3 of the Rules of the 
Supreme Court which merely says that except in 
certain specified cases, notice must be given to 
the party affected by a motion before the Court 
is moved. The prescribed form of the notice 
contains no reference to grounds and all that it 
requires is an intimation that on a specified day 
at a specified hour or so soon thereafter as 
counsel can be heard, a particular counsel will 
move the Court on behalf of a particular party 
for a particular order — See Form 18. Annual 
Practice, 1950, Vol. 2, Appendix B, Part II, p 
2555. 


Motions for committal are governed by R. 3 and 
notice in Form 18 is sufficient notice. But with 
regard to motions for attachment and certain 
other reliefs, there is a special provision in O. 
52. R. 4 which laj r s down that every notice of 
motion must state in general terms the grounds 
of the application and where the motion is founn- 
ed on evidence by affidavit, a copy of any affida¬ 
vit intended to be used shall be served along with 
the notice. It has been explained that this rule 
w&s framed in order to supersede the old practice 
of obtaining a writ of attachment without leave 
of the Court and without notice to the alleged 
contemnor, which was leading to abuses, and that 
the statement of the grounds and the connected 
affidavit are only modern substitutes for the old 
praecipe which, formerly, was only taken to the 
office but is now required to be served on the 
party affected. — ‘(1911) 2 Ch. 605 (P); Mr. Re¬ 
gistrar Lavie’s memorandum in — ‘(1893) 1 Ch. 
252 (R)’,. The explanation seems to explain 
nothing, because if these formalities were never 
required to be observed in the case of applications 
for committal for the reason that such applica¬ 
tions were dealt with by the Court, it is not easy 
to see why, now that provision has been made for 
bringing before the Court applications for attach¬ 
ment as well, a special procedure should be re¬ 
quired to be followed in the case of such applica¬ 
tions. Besides, in the King’s Bench Division, 
where leave of the Court was required in cases of 
attachment even under the old practice, motions 
for attachment were made in the same way as mo¬ 
tions for committal and with the same kind of 
notice. Why a different kind of notice should 
now have been brought necessary, it is not easy 
to see. It cannot even be said that whatever the 
reason, it is the policy of the new rules that the 
partv against whom a writ of attachment is 
sought, should be apprised in advance of the parti¬ 
culars of the case against him, because personal 
service of the notice is not essential and where a 
party has not appeared, it is sufficient to file the 
notice with the proper officer, as provided for by 
Order 67 R.4; — *(1893) 1 Ch. 252 (R)\ Why 
then a fuller notice has been prescribed for mo¬ 
tions for attachment, is not clear. 

(22) In view of the above state of the English 
procedure, it appears to me that there is no good 
reason in that procedure to insist that in proceed 
mgs for committal in this Court, the special rule 
or English law as to the notice of motion in cases 
or attaemnent must be followed. Motions foi 
committal can be made in England, both chi the 
Chancery Side and the Civil Side of the Kins'* 
I vision, on a bare notice that an appUca 
tion will be made on a certain date. Rule 4 o3 
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Chapter XX of the Rules ot me Original Side of 
mis Court requires the notice to be fuller because 
it provides that the grounds to ce used in support 
of tne application must be specified m the notice 
It is true that according to the acceDted sense of 
the word 'grounds' only the petition or affidavit 
is meant, but even so, the party sought to be pro¬ 
ceeded agamst is given more information than in 
England. It is again true that where the liberty 
ol a person is concerned, a writ should not issue 
without notice to him of what the case against 
lum is. but what we are considering here is whe¬ 
ther such iniorrnation must be given by the notice 
ox motion itself or whether it is sufficient to men¬ 
tion the petition or affidavit on the usual terms 
as to costs. 1 can see nothing in the rules of 
this Court or in the English practice to require 
me to hold that omission t-o specify the alleged 
act ci contempt in the notice itself must entail a 
dismissal of the motion. In my opinion, however 
desirable it may be to give particulars of the con¬ 
tempt charged in the notice of motion itself, in 
iaw it is sufficient if the provisions of Chapter 
XX Rule 4 are complied with, both in motions for 
committal and motions for attachment, if ever a 
motion of the latter kind can be made in an 

Indian Court at all. 

• 

(23* I have already stated that Mr. Mitter did 
not desire to press the appeal as against Sundar 
Shaw and Hira Shaw on whom the first notice of 
motion was not personally served. I mav, no*w- 
ever, point out that in cases of civil contempt, it 
is not- essential that notice must be personally 
served before the motion, even if it be a motion 
for committal, can be heard. Every endeavour 
must certainly be made to effect personal service, 
but where such endeavour fails, the Court may 
make an order for substituted service: — ‘Mander 
v. Falcke*. (1891) 3 Ch. 488 (U). 

(24) I have now discussed all the points raised 
in the appeal. The parties, and i\lr. Sanyal as 
well, submitted that the procedure to be followed 
on the Original Side of this Court- in proceedings 
for contempt v/as in an unsettled state and we 
might take this opportunity for settling the proce¬ 
dure. It is clear to me that the framers of the 
Rules of the Original Side had not present to their 
mir.ds the consideration that proceedings for con¬ 
tempt might require separate treatment. As the 
Rules stand now, proceedings can only be initiat¬ 
ed by a notice of motion or perhaps by a Court 
application in urgent cases and the common pro¬ 
cedure applicable to all other cases must be fol¬ 
lowed. A judicial prescription cannot override 
the Rules. I can therefore only indicate on gene¬ 
ral lines what the better procedure would be as 
respects certain essential matters, without being 
inconsistent with the Rules. 

(25) Before I do so. I should like to point out 
that the question in issue in the case of — *(1911) 

2 Ch. 605 (?), was not what the notice of motion 
should contain, but whether a copy of the affida¬ 
vit on which the motion was founded ought to 
have been served along with the notice of motion. 
The form of the notice served in the case does not 
appear from the report, but since the contempt 
was of a civil nature and the motion was for com¬ 
mittal. the notice was presumably a bare notice of 
the intended application in Form No. 18. It was 
still held that service of the affidavit was not ob¬ 
ligatory. Eut although such is the strict law. it 
is stated in Halsbury that although Order 52, R. 

4 does not apply to motions for committal in 
terms, in practice the procedure applicable to 
attachment is followed and therefore copies of the 
affidavits intended to be relied on should be serv¬ 
ed along with the notice of motion, as in cases of 
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attachment (Halsbury, Hailsham Edition Vol vii 

2 ct SSfiv? 3nd ~ ' Carter V ' Robcrts '' <1903; 


. ‘ l = a ra io an mat I have said before 

1 n hou d consider the better procedure to be as' 


follows: 


(1). The application should be made by notice on 
motion; 1 


(2). Altnough it is not .obligatory under Chap 
XX, Rule 4 of the Original Side Rules, the 
notice should preferably specify the act oi 
contempt charged and a copy of the petition 
on which the notice is founded should also 
be served along with the notice; 

(3». Every attempt must be made to serve the no- 
tice personally, but in suitable cases the 
Court, on being satisfied that personal ser¬ 
vice cannot be effected, may make an order 
for an alternative form of service authorised 
by the Code of Civil Procedure, read with 
Rule 26 of Chapter VIII of the Criminal Side i 
Rules and by Rule 11 of that Chapter; 

(4>. The above rules would not apply to cases 
of purely criminal contempt where the ap¬ 
plication should be by a motion for an order 
'nisi* or an order upon the respondent to 
appear and answer and which are dealt 
with by the summary process. 


i 


(27) Reverting now to the present case, for the 
reasons given above, this appeal is dismissed as 
against respondents 1. 3 and 4. Sundar Shaw, Hira 
Shaw and Nandlal Shaw. It is allowed as against 
respondent. 2, Kaloo Shaw, the order of Sinha. J.. 
is set aside and the case is remitted to the Court 
below for the motion to be heard and determined, 
as respects the s^id respondent, in accordance 
with law. 


(28) There will be no order for costs as respects 4 
Nand Lai Shaw who has not appeared. Respon¬ 
dents Sundar Shaw and Hira Shaw will get their 
costs from the appellant. As respects Kaloo 
Shaw, the costs will be costs in the cause. 

(29) S. R. DAS GUPTA J.: I agree. 

B/R.G.D. Order accordingly. 


AIR 1953 CALCUTTA 632 (Vol 40, C. N. 241) 

LAHIRI AND GUHA JJ. 

Darpa Hari Pakhira and others, Petitioners 
v. Samarendra Nath Sen and another, Oppo¬ 
site Party. 

Civil Rule No. 2848 of 1952, D/-11-2-1953. 

(a) West Bengal Bargadars Act (2 of 1950), 
Ss. 7 and 9(2) — Jurisdiction of Concilia¬ 
tion Board. 

If the reliefs asked for come under any 
one or more of the clauses enumerated 
in S. 7 of the Act, the Bhag Chas Conci¬ 
liation Board will have jurisdiction to 
decide a question, such as a question of 
title, not falling within that section, as 
ancillary or incidental to the reliefs ask¬ 
ed for. The decision on such question will 
not, however, be final or conclusive and 
will not be binding between the parties 
and will not attract the operation of S. 9 
(2) of the Act. AIR 1918 Cal 1037; 10 Ind 
Cas 117 (Cal); AIR 1919 Cal 205 and 37 
Bom 675 (F.B.) Applied. (Para 6) 

(b) West Bengal Bargadars Act (2 of 1950), 
— Rules under R. 6(2) — Objection as to 
non-compliance with R. 6(2)# 
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Where the objection as to non-com¬ 
pliance with the provisions of R. 6(2) 
has not been raised before it must be 
deemed to have been waived and cannot 
be raised for the first time before High 
Court- AIR 1951 Cal 138, Distinguished 

(Para 9) 

Panchanan Pal and Rebati Nath Sarkar, for 
Petitioners- Anil Kumar Das Gupta and 
Sailer.dra Nath Sen, fcr Opposite Party. 

* CASES CITED: 

(A) (’18) AIR 1918 Cal 1037: 21 Cal WN 784 
<B> (’ 12 ) 10 Ind Cas 117: 16 Cal WN 288 

(C) (T9) AIR 1919 Cal 205: 23 Cal WN 647 

(D) (’13) 20 Ind Cas 974: 37 Bom 675 (FB) 

(E) (1888) 57 LJ QB 513: 21 QBD 313 

(F) (’51) AIR 1951 SC 115: 

1951 SCR (CWN Sup) 98 

(G) (’51) AIR 1951 Cal 138: 56 Cal WN 23 

ORDER: This is a Rule under Art. 227 of the 
Constitution of India obtained by the bargadars 
against an order of the appellate officer. Hooghly, 
affirming a decision of the Bhagcha; Conciliation 
Board under S. 7, West Bengal Bargadars Act, 
1950. 

(2) The opposite parties initiated a proceeding 
under S. 7. Bargadars Act, for delivery of the pro¬ 
duce and for termination of cultivation of the 
lands by the Bargadars. The case of the opposite 
parties was that the disputed land belonged to one 
Hakim Bux Haidar and that the opposite parties 
obtained title to this land under a deed of exchange 
executed by the said Hakim Bux Haidar. It was 
alleged that the petitioners were bargadars under 
the said Hakim Bux Haidar and they were liable 
to pay the barga produce to the opposite parties 
after the execution of the deed of exchange. 

a (3) This proceeding was contested by the peti¬ 
tioners bargadars on the ground that there was 
no relationship of owner & bargadar between them & 
the opposite parties and therefore S. 7. Bargadars 
Act did not apply. They also alleged that the 
opposite parties had acquired no title to the dis¬ 
puted land because the deed of exchange under 
which they claim to obtain title was void and in¬ 
operative. After th% institution of the proceedings 
under S. 7, Bargadars Act, the petitioners insti¬ 
tuted a title suit, namely. Title Suit No. 89 of 
1952, in the Second Munsif’s Court, Hooghly for 
a declaration that no relationship of owner and 
bargadar exists between the opposite parties and 
the petitioners and as such the Bhag Chas Con¬ 
ciliation Board had no jurisdiction to entertain 
the application under the Bargadars Act 
.. (4) .'9 ie Bhag Chas Conciliation Board overruled 
tne defence and made an award In favour of the 
opposite parties. Against that award the peti¬ 
tioners flIe i an , appeal before the Appellate Officer. 
Hooghly. The learned Appellate Officer dismissed 
that appeal by a judgment dated 25-8-1952. Against 
this judgment the petitioners have obtained the 
present Rule. 

P ®L a ^ ar i2. g su PP° rt of the Rule has 
raied the question that under S. 7, West Bengal 
i Bargadars Act, the Bhag Chas Conciliation Board 
rrfHt 1 ? 0 ^kdietion to decide a disputed question 

" Mable’to S ^ * ““ 

ft? ®hag Chas Conciliation Board. They are (a) 
the division or delivery of the produce; (b) the 

fc the H ght 1° sumy Plough-cattle, etc.; 

i' 1 ) ,J he termination of or the restoration to cultl- 

r° n ^ ch J and by 016 bar gadar and (d) the 
pkice of thrashing or the place of delivery of the 
owners share of the produce. It is quite clear 


that the question of title does not come under any 
of the four items mentioned above. The preamble 
to the Act also makes it clear that only certain 
rights between the bargadar and the owner of 
land can be decided by the Bhag Chas Concilia¬ 
tion Board constituted under the Act. Therefore 
we have to consider the question whether the Bhag 
Chas Conciliation Board had jurisdiction to give its 
decision on the question of the existence of rela¬ 
tionship of owner and bargadar as between the 
petitioner and the opposite parties. 

In order to construe the provisions of this 
statute we think we are entitled to examine the 
relevant provisions of another statute, namely, the 
Provincial Small Cause Courts Act. By S. 15. Pro¬ 
vincial Small Cause Courts Act a Court of Small 
Causes is debarred from taking cognizance of a 
suit specified in the Second Schedule of the Act 
as excepted from the cognizance of Small Cause 
Court;, suits for accounts and suits for the re¬ 
covery of interest in immovable property are ex¬ 
cepted from the cognizance of the Provincial 
Small Cause Courts Act. In spite of these provi¬ 
sions it has been held in a number of decisions 
of this Court as well a, of other High Courts that 
if the relief asked for is of a small cause nature, 
the suit is a small cause and triable by the Small 
Cause Court even though it incidentally raises 
the question of title to immovable property. Re¬ 
ference may in this connection be made to the 
decision of this Court in the case of — ’Kshetra- 
nath Banerjee v. Kali Dasi Dasi’, AIR 1918 Cal 
1037 (A), where it has been held that where the 
suit is for the payment of money it is triable by 
a Small Cause Court even though accounts may 
have to be taken. So also it has been held in 
the case of — ‘Elahi Buksh Mandal v. Ram Nara- 
yan Ghosh’, 16 Cal W N 288 (B). that in a suit 
for damages for trespass the question of title may 
incidentally be gone into. This decision was cited 
with approval in the case of — ’Saharali Mollah 
v. Bhola Mollah’, AIR 1919 Cal 205 (C). Amongst 
the decisions of other High Courts reference may 
be made to the decision of the Full Bench of the 
Bombay High Court in the case of — ‘Puttango- 
wada v. NU Kantha’, 37 Bom 675 (D). 

It seems to us that in order to determine the 
jurisdiction of the Bhag Chas Conciliation Board 
we have to look into the nature of the reliefs sought 
for by the applicants and that the nature of the 
defence does not determine the jurisdiction of the 
Board. If the reliefs asked for by the applicants 
come under any one or more of the clauses 
enumerated in S. 7 of the Act, the Bhag Chas 
Conciliation Board will have jurisdiction to decide 
the case even if the objectors in their objection 
raise questions which are not within the purview 
of that section. The decision of the Board on any 
of the matters not included in S. 7(1) of the Act 

. ° ot L certainly be final or conclusive and will 
" ot , be binding between the parties, but we think 
that the Board will have jurisdiction to decide 
those questions incidentally for the purpose of 
adjudicating on the applicants’ claim. It is an- 
incldenta 1 relief asked for by the appli- 
£ ecislon of the Board on any of the 
“ a ™™ ^ not covered by the four clauses 
7( V w*) 1 not attract the operation of S. 9(2) 
2* “he ,u ct ’ because the Board is not required to 
decide those questions under S. 7(1) and this deci¬ 
sion may very well be challenged in a Civil Court 

miHoru 0 ?! eOUS ‘ the Board be held to have no 
“Uon whatsoever to go into any question of 
d u lte possible that the objectors to a 
s ; , 7(1) may oust 1116 Jurisdiction 
,mri Md £ y r ?^ lng a question which does not 
u ^£ er , th e f °ur clauses mentioned in sub- 
L,V" v Por these reasons we are inclined to hold 
that the question of existence of the relationship 
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of owner and bargadar may be incidentally decided 
by the Board in order to give relief to the appli¬ 
cants in a proceeding under S. 7. There is no 
doubt that in the present ca:e the reliefs sought 
for by the applicants come under els. (a> and (c) 
of sub-s. (1) of S. 7 and the question of title arises 
only on the objection of the petitioners. We hold 
that the 3hag Chas Conciliation Board had juris¬ 
diction to decide that question a? ancillary to the 
reliefs asked for by the applicants, though the 
decision given by the Board is not final or con¬ 
clusive. 

(7) Reliance was placed upon the observations of 
Lord Esher in the case of — ‘Queen v. Commi> 
sioners for Special Purposes of the Income-Tax’, 
<188S» 21 Q B D 313 at p. 319 (E>. which were 
quoted with approval by the Supreme Court in 
the case of — 'Rai Brijraj Krishna v. S. K. Shaw 
& Brothers’, 1951 SCR (cwn sup» 98 at p. 104 
(F), for the proposition that Board has no juris¬ 
diction to decide the disputed question of title 
even incidentally for the purpose of adjudicating 
on the applicants' claim. Tne observations run 
as follows: 

•'When an inferior Court or tribunal or body, 
which has to exercise the power of deciding facts, 
is first established by Act of Parliament, the 
Legislature has to consider what powers it will 
give that tribunal or body. It may in effect 
say that if a certain state of fact} exists and 
is shown to such tribunal or body, before it 
proceeds to do certain things, it shall have juris¬ 
diction to do such things but not otherwise. There 
it i> not for them conclusively to decide whether 
that state of facts exists, and. if they exercise 
the jurisdiction without its existence, what they 
do may be questioned, and it will be held that 
they have acted without jurisdiction.'* 

(8) From the passage quoted above, it doe', not 
follow that a question not included in any one 
of the four clauses enumerated in sub-s. (1) of S. 7 
may not be decided even incidentally. All that is 
said is that if the question is decided, its decision 
is liable to be challenged. We have already said 
that the decision given by the Bhag Chas Con¬ 
ciliation Board in the present proceedings will not 
be conclusive and binding between the parties and 
therefore the conclusion at which we have arrived 
is not contrary to the principles laid down above. 
The first point raised by Mr. Pal must accordingly 
fail 

(9 1 Tne second point raised in support of the 
Rule is that the application filed by the opposite 
parties under S. 7(1) of the Act was not verified 
in the manner provided for by R. 6(2) of the 
Rules framed under the Act. This Rule provides 
that even* application under S. 7 shall be signed 
and verified in the manner provided in sub- it. 
(2) and (3» of R. 15. O. 6. Civil P. C. and must 
contain the particulars enumera f ed in that Rule. 
Reliance was placed by Mr. Pa! upon the decision 
in the case of — ‘Narendra Nath Sashmal v. Eir.ode 
Behari Dey*. AIR 1951 Cal 138 <G) in support of 
the view that non-compliance with the provisions 
of the aforesaid Rule is a fatal defect and the 
application filed by the opposite parties is liable 
to be dismissed on this ground. 

In the case before us. however, it appears that 
the petitioners did not raise this objection either 
before the Board or before the appellate officer, 
nor did they raise it in their petition of objection. 
The memorandum of appeal which was filed by 
the petitioners before the appellate officer was not 
also verified in the manner provided for by R. 11 . 
the provisions of which are very similar to the 
provisions of R. 6(2). In these circumstances, we are 
of the opinion that the petitioners waived the objec¬ 
tion on this point. & they cannot be allowed to raise 
ft for the first time in this Court. In the case in 
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A. I. B. 




1901 Cal *38 (G)\ relied upon by Mr. Pal 
the objection as to the non-compliance with the 
provisions of R. 6(2» was pressed before the Board 
as well as the appellate officer, but that objection 
was overruled. Tms is a circumstance which in 
our opinion, differentiates that case from the fac*s 
o: tiie present case. We are. therefore, unable to rive 
effect to the second point raised by Mr. Pal. 

<10' The third point raised by Mr. Pal relates 
to the orcer as to termination of cultivation cf the 
disputed land by the petitioners. Mr. Pal con¬ 
tends that in order to get an order for the termi¬ 
nation of cultivation the opposite parties must 
prove that the owner desires to cultivate the land 
by himself, or by members of his family, or by 
sen-ants or labourers. It is not quite correct to 
say that the owner can ask for termination of 
cultivation only upon this ground. Section 5 of 
the Act enumerates four grounds upon which the 
owner is entitled to ask for termination of culti¬ 
vation by the bargadar. From the petition of 
objection filed by the bargacars before the Bhag 
Chas Conciliation Board it does not appear that 
they objected to the termination of cultivation 
for non-compliance with the provisions of the 
different clauses of S. 5 of the Act. As the point 
raised before us involves a consideration of ques¬ 
tions of facts and as this point was not raised by 
the petitioners either before the Bhag Chas Con¬ 
ciliation Board or in their petition of objection, we 
are afraid we cannot allow the petitioners to raise 
that point for the first time in this Court. 

(11) As all the points raised by the petitioners 
before us fail, this Rule must be discharged, but 
in the circumstances of this ca-e we do not make 
any order as to costs of this Rule. 


B/G.M.J. 


Rule discharged. 


AIR 1953 CALCUTTA 634 (Vol. 40, C. N. 242) 
CHAKRAVARTTI AND DAS GUPTA JJ. 
Shew Mcni Shaw, Accused-Petitioner v. The 
State. 

Criminal Revn. No. 129 of 1951, D/- 25-6-1951. 

Evidence Act (1872), Ss. 101 to 103 — Crimi¬ 
nal trial, burden of proof — (Criminal P. C. 
(1898), S. 367). 

It should never be forgotten that in a 
criminal case the burden lying on the 
prosecution never shifts. It is the duty of 
the Court to require the prosecution to 
prove every part of its case affirmatively 
by sufficient and legal evidence and it is 
not possible to convict an accused person 
on the ground of any weakness in his de¬ 
fence. (Para 6) 

Where the prosecution evidence falls 
short cf proving the guilt of the accused 
with reasonable certainty, it is the autv 
of the Court to acquit the accused straight¬ 
away. It cannot convict on a finding cf 
mere probability. (Para 7) 

Anno: Evi. Act, Ss. 101 to 103 N. 3; Criminal 
P. C., S. 367 N. 6. 

Chintaharan Roy and Arun K. Das Gupta, 
for Petitioner; A. N. Bagchi, for the State. 

ORDER : This Rule is directed against 
conviction of the petitioner under S. 326, 
and his sentence of rigorous imprisonment io 
one year as also a fine of Rs. 300/-, in 
rigorous imprisonment for three months mor . 
The conviction was by a Magistrate of Bai T“V 
pore and it was upheld in appeal by an Addi¬ 
tional Sessions Judge cf Alipore. 
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(2) The prosecution case, in brief, was that 
one Harinarayan Shaw kept a shop at Kancha- 
rapara, dealing in tea and betel. The petitioner 
and his cousin Bidyananda were his customers 
and were in arrear in regard to their dues. On 
23-7-1948, the petitioner and his cousin Bidya¬ 
nanda were passing by the road and they weie 
near the shop of Harinarayan when the latter 
accosted them and demanded payment of his 
dues. It is said that the petitioner abused Hari¬ 
narayan and thereupon an altercation ensued. 
As the trouble began to grow, people assem¬ 
bled and ultimately the parties were separated. 
Subsequently, so the prosecution story continu¬ 
ed. at about 8 at night when Harinarayan was 
winding up for the night, he had his back to¬ 
wards the door and at that time the petitioner 
and his cousin Bidyananda entered the shop 
and the petitioner struck Harinarayan with a 
knife which he took from the hand of his 
cousin Bidyananda. There were two wounds, 
one on the neck and the other on the left 
shoulder as a result of which it was necessary 
for Harinarayan to remain in hospital for 23 
days. 

(3) The prosecution examined 7 witnesses 
and the Court examined two witnesses cn its 
own account. 

(4) The defence was that there was not 
merely an altercation in the evening but a 
scuffle too and it was in the course of that 
scuffle that Harinarayan fell down heavily on 
the earth and came into contact with broken 
pieces of. glass which caused the wounds. That 
defence was disbelieved by the learned Magis¬ 
trate and he convicted the petitioner as stated 
above. 

(5) Bidyananda, however, was discharged. In 
ms explanation submitted to this Court the 
learned Magistrate says that he discharged 
Bidyananda not because he disbelieved the 
prosecution evidence but because the evidence 
was insufficient. 


(6) There was a first information report 
the case lodged by the father of Harinaraya 
The officer who recorded the first informatk 
was not examined, nor was it explained whe 
and in what circumstances the petitioner w; 
arresited or the knife with which the woun, 
were alleged to have been inflicted, seized. T1 

t a a • M r ^ ^_ i • | t IS omission 

- n 0f P rose , cutl °n evidence and descri 
ed it as a serious lacuna. He, however, brush< 

sta a temln?: th the following rather extraordinai 

wh?rh fhp 6 nrnc a Y- 1 * 011 * lacuna in evident 

un n h ni h fn P ?^ U l0n ought to have clear* 
up, and for this lacuna, the accused wou 

have been granted benefit of doubt and a 

quitted but for the defence itself which 

hevable"' 0 "’ h3S made pr0secuti0n story b 

If the conviction of the petitioner rested c 
this judgment or if the learned Additional Se 
fkns Judge had followed the example of ti 
trying Magistrate, there would not have bee 
a moment s hesitation in setting aside the co 1 

P K 0 hS e , P h l tW f"' r -. » is somewhat fu 
c£!v S J tthe learned trying Maeistra 

th? bu^n 6 1 i 0rg0tten that in 3 criminS ca 
shafts 5l en cJ ying , on Prosecution nevi 
was hk dn^ mS f alS0 to , hav ® f °rgotten that 
prove eve^ n a ^ r /T Ire the ProsecuUon i 

sssMffSss 


(7) As, however, there was an appeal and 
the learned Additional Sessions Judge consi¬ 
dered the evidence on his own account and 
purported to base his finding on that evidence, 
we may overlook the defect in the judgment of 
the trying Magistrate. But, if the learned Ad¬ 
ditional Sessions Judge succeeded in steering 
clear cf the error into which the learned trying 
Magistrate fell, he himself seems to have fallen 
into another, hardly less serious. A number of 
points were urged before him regarding the 
inconsistency and discrepancy in the prosecu¬ 
tion case. Some points bearing upon the alleg¬ 
ed illegalities of procedure committed by the 
learned Magistrate were also urged. It was 
said that there had been no proper examina¬ 
tion cf the accused under S. 342, Cr. P. C. re¬ 
garding the evidence given against him by the 
Court witnesses. The omission to examine the 
police officer, who had recorded the first infor¬ 
mation, and the absence of any evidence re¬ 
garding the place where and the circumstances 
in which the petitioner had been arrested and 
the knife seized was also dwelt upon. So was 
the discharge of Bidyananda which, it was 
alleged, had made the conviction of the peti¬ 
tioner impossible. 

The learned Additional Sessions Judge dealt 
with these points and repelled them and if one 
reads the first part of his judgment, one is led 
to believe that he had reached a state of mind 
in which he was prepared to make a firm find¬ 
ing that Harinarayan was in fact struck on 
23-7-1948 by the petitioner. That impression of 
the judgment, however, is completely destroyed 
by a passage occurring towards the close of 
the learned Judge’s pronouncement. He was 
dealing with the argument advanced by the 
petitioner as regards the discharge of Bidya¬ 
nanda. He rejected that argument as of no 
substance. He then proceeded to record what 
seems to be something like a final summing-up 
of his findings. In doing so, he made the 
following observation: 

“In my opinion there can be no reasonable 
doubt of the fact that P. W. 2 was the vic- 
tirft of a knife attack shortly after an alter- 
cation with the appellant and Bidyananda; 
it is highly probable that one of those two 
men was the assailant of P. W. 2. If Bidya¬ 
nanda, the discharged man, was the principal 
offender and the appellant only an accom¬ 
plice or an abettor, there would hardly be 
any point in proceeding against the latter as 
the principal offender. I see no reason why 
the prosecution would spare Bidyananda and 

parSndl? 1 ” St the appellant as the P rincU 

If the concern of this passage had been solely 
to apportion the criminality of the attack on 

Bidvinanrb» n -? S ^een the petitioner and 
Bidyananda, it might be unexceptionable. But 

Win aS K age 1S llmited to that question. It 
thft War! r 5 C0rdm S the Earned Judge’s finding 
attaVk H aftil a fK yan was i th . e vic tim of a knife 
B?dvon^nrfr Wlth the Petitioner and 

J r v S J, ha ^J nds the c l uarr€l > the 

the quaj-rel took place and 

that^miar4i kn p e atta £ k occur ring shortly after 
mat quarrel. Proceeding next to the question 

Tud<?P^ h ° ” iade , the knife attack, the learned 

probable’’ t£t 8 An e to , s ?£ that U was “highly 
p oaoie that one of the two* i e the nefi 

Harfnaravan Bldy T na f nda * was the as>saila nt of 
MarisW? Ju ? as the learned trying 

accus&d at n a 4^ ms to , J have forgotten that an 
accused person could not be convicted in a 
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criminal case, because the defence put forward 
by him was weak or improbable, so seems the 
learned Judge also to have forgotten that in a 
criminal case he could not possibly convict an 
accused person because it was “highly pro¬ 
bable" that he had committed the offence. The 
learned Judge, if his impression of the prosecu¬ 
tion evidence did not reach beyond making the 
allegation against the petitioner probable, that 
is to say, if. the evidence fell short of proving 
it with reasonable certainty, his duty was to 
acquit the petitioner straightaway. He could 
not convict on a finding of mere probability. 
But worse follows. Dealing with the question 
as to whether the petitioner was the principal 
offender cr Bidyananda, the learned Sessions 
Judge decides against the petitioner on the 
ground that 

"If Bidyananda . was the principal offerder 

and the appellant only an accomplice or 

abettor, there would hardly be any point in 

proceeding against the latter as the principal 

offender”, 

and that he saw no reason why the prosecution 
would spare Bidyananda and proceed against 
the petitioner as the principal offender. In other 
words, the learned Judge seems to have held 
that since the prosecution had charged the 
petitioner as the principal offender, he must be 
so. It is hardly necessary to point cut the utter 
impropriety of making use of any reason of 
that kind. 

(8) From what I have said above, it is per¬ 
fectly clear that the judgment of the learned 
Judge cannot be sustained. Indeed, the convic¬ 
tion of the petitioner suffers from two fatal 
taints one occurring in each judgment against 
him. If.ywe are still not directing an acquittal, 
we are refraining from that course for the rea¬ 
son that there seems to be a considerable body 
of first hand evidence which, if true, would 
establish the guilt of the petitioner. On the 
other hand, there are points urged by the peti¬ 
tioner against the prosecution case which re¬ 
quired to be considered more carefully than 
they appear to have been. It was stated Jo us 
in particular that the point which the defence 
sought to make out of the discreoancy between 
the first information report and the prosecution 
story as laid in Court was that in the first in¬ 
formation report itself, there was admission of 
a scuffle which was in consonance with the 
defence story and which probabiliscd the case 
of the accused that in the course of such a 
scuffle there had been a fall on broken pieces 
of glass. 

(9) It was complained that this aspect of the 
case had not received proper attention. As these 
and other matters do require proper judicial 
consideration, we think that the appeal ought to 
go back to be reheard in accordance with law. 

(10) In the result, the Rule is made absolute 
to the extent that the judgment of the learned 
Sessions Judge in appeal is set aside and the 
appeal is sent back to be reheard by either the 
learned Sessions Judge himself, or some Addi¬ 
tional Sessions Judge to be nominated by him 
other than the learned Judge who heard it in 
the first instance. 

(11) Pending the hearing of the aoneal let 
the petitioner continue on the same bail. 

(12) We desire to make it clear that we 
must not be understood to have expressed any 
opinion either as to the probability cf the de¬ 
fence story or as to whether the gaps in the 
prosecution evidence, remarked on by both the 


Krishna (Das J.) £ t j g 

Courts, were at all material or as to the effect 
of the alleged discrepancies. On these and 
all other matters, the learned Judge, re-hearing 
the appeal, will come to his own conclusion. 

Appeal ordered 
to be reheard. 
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DAS AND DEBABRATA MOOKERJEE JJ. 
Sukhendu Bikash Barua, Appellant v. Hare J 
Krishna De and others. Respondents. 

A. F. O. O. (Mandamus) No. 160 of 1952, 
D/- 19-5-1953. 

(a) Letters Patent (Cal.), Cl. 15 — Orders 
made in the exercise of revisional jurisdiction 

- (Civil P. C. (1908), S. 115). 

No appeal lies under Cl. 15 of the Let¬ 
ters Patent against an order made by a 
Judge sitting singly in exercise of the 
powers of revision under S. 115, Civil P. C. 

AIR 1921 Cal 217, Rel. on. (Paras 11, 12) 
Anno: L. P. (Cal.), Cl. 15 N. 5; C. P. C., 

S. 115 N. 32. 

*(b) Letters Patent (Cal.), Cl. 15 — Order 
made in exercise of powers of superintendence 

— (Constitution of India, Art. 227) — (Civil 
P. C. (1908), S. 115). 

The relevant expression in Cl. 15 of the 
Letters Patent excludes a judgment pro¬ 
nounced by a single Judge in exercise of 
the powers of revision or in exercise of 
the powers of superintendence under Art. 

227 of the Constitution. Case law Ref. 

(Para 11) 


Anno: L. P. (Cal), Cl. 15 N. 6; C. P. C., S. 
115 N. 32. 


(c) Constitution of India, Art. 227 — Power 
of interference. 

Article 227 of the Constitution allows 
the High Court to interfere in special 
cases but the interference will, however, 
be rare and only in cases where justice 
clearly demands such interference. AIR 
1951 Cal 138, Rel. on. (Para 12) 

Prafulla Kumar Roy and Anil Kumar Das 
Gupta, for Appellant; Bankim Ch. Dutt with 
Bhabani S. Bagchi, for Respondents. 


CASES CITED : 

(A) (’99) 8 Mad LJ 231: 22 Mad 68 (FB) 

(B) (T4) AIR 1914 Cal 388(2): 41 Cal 323 

(C) (’21) AIR 1921 Cal 217: 34 Cal LJ 489 

(D) (’53) AIR 1953 Cal 433: 57 Cal WN 2a 
(SB) 

(E) . (’28) AIR 1928 Cal 640: 32 Cal WN 1130 
(SB) 

(F) (’51) AIR 1951 Cal 138: 56 Cal WN 23 
DAS J. : This is an appeal by the defendant 

and is directed against a judgment of Chun- 
der J.. dated 28-3-1952. 

(2) The facts are that in September, 1949, 
the Dlaintiffs resoondents initiated proceedings 
under S. 41 of the Presidency Small Cause 
Courts Act alleging that they required the dis¬ 
puted premises for their own use. The pro¬ 
ceedings were numbered as Suit No. 10455> oi 
1949. The suit was decreed on contest by ivir. 
B P. Bakshi, learned Judge. 4th Bench, nis 
decision being dated 28-8-1949. Against that 
judgment an appeal was taken by the defen¬ 
dant to the Special Bench. The Special Bench 
dismissed the appeal on 23-3-1951. Thereaft 
the defendant filed a petition purporting to 

under S. 115, Civil P. C. and Art. 227 of the 
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Constitution. A Rule was issued being Civil 
Rule No. 1437 of 1951. The Rule yme up ter 
hearing before Chunder J. who by his judg¬ 
ment dated 28-3-1952, discharged the Rule. Be¬ 
fore the learned Judge two points appear to 
have been raised, namely. (1) whether the 
ouestion whether the premises were required 
lor the bona fide use of the landlords must be 
judged by a reference to the provisions of the 
Rem Control Act, 1948, or the Rent Control 
Act, 1950. (2) Whether the requirement con¬ 

templated by the Rent Control Act must be 
requirement of. any one or more of the land¬ 
lords. Chunder J. overruled the contentions 
on behalf of the petitioner and discharged the 
Rule as I have already stated. Against the 
judgment pronounced by Chunder J. on 28-3- 
1952, the defendant has filed the present ap¬ 
peal under Cl. 15 of the Letters Patent. The 
appeal has come up before us for disposal. 
Mr. Dutt, learned Advocate on behalf of the 
respondents, has raised a preliminary objec¬ 
tion that the appeal is incompetent. 

(3) The question is whether an appeal 
against an order passed in an application pur¬ 
porting to be under S. 115, Civil P. C. and 
Art 227 of the Constitution lies under Cl. 15 
of the Letters Patent. 

(4) The Letters Patent was originally issued 
on 14-5-1862, and was amended on 28-12-1865. 
The relevant portion of Cl. 15 of the Letters 
Patent, as amended, is in these terms : 

“And we do further ordain that an appeal 
shall lie to the said High Court of Judica¬ 
ture at Fort William in Bengal from the 
judgment net being a sentence or an order 
passed or made in any criminal trial of one 
Judge of the said High Court or one Judge 
of any Division Court pursuant to S. 13 of 
the said recited Act." 


The said recited Act refers to the Indian 
High Courts Act, 1861 (24 and 25 Victoria, Ch. 
104). It is necessary at this stage to state the 
provisions of the Code of Civil Procedure and 
of the different Acts relating to the powers 
of the High Court. 

(5) The earliest Code of Civil Procedure 
was Act 8 of 1859. That Act did not confer 
on the Court any power of revision, 
ouch P°wers of revision were conferred 
for the first time by the Civil Proce- 

nf Ur fh5^c d L° f 4^ 61 ( ^ Ct 22 ° f 1861) ' SeCti0n 35 
ol the said Act conferred a very limited po- 

r r ,?' l n i e 1 erence in revision > the power be- 
ing limited to cases where the lower appel- 

Cour t exceeded its jurisdiction. Mean- 

lflfii ’ 6 ' 8 ' 1 n 6 i’ I " dian Courts\Act, 

nn 61 fhow°„v, C ^ ed . the Charter Act, confined 
of 1 iimpHnfonH 0Urt by S ‘ 15 thereof the power 
l^ R to e ?V V S r aU Courts subordinate 
thereto. By Act 10 of 1877 the powers of re- 

si SI as to n fnHnd ° n this Co “ rt were tended 
so as to include cases similar to those con- 

templated m Cls. (a) and (b) of S. 115, Civil 

th* i Jhe powers of revision were fur- 
ther enlarged by S. 42 of Act 12 of 1879 The 

LTcourt £ eVi ?i 0n , Wbich wer ® conferred on 
with the two Acts are identical 

undlr^ ??r r ? X h,c £ this Cou rt now enjoys 
im tb ? . Cod o of Civil Procedure, 

0 fifi 7 ? he A. Sa ,‘o d ^0 Acts, namely, Act 10 
and # A aV?i°*« 1879 ’ were consolidated 

CoSrf nnL f A ? 1 n .°. f ' I882 conferred on this 

fnee?fled Tn i 0 5iS ew ^ ident ical with those 
specified in S. 115 of the Code of Civil Pro 

cedure, 1908. Act 11 of *882 was s?peJseded 


by the present Code of Civil Procedure (Act 
5 of 19U8), S. 115 of the latter Act corres¬ 
ponds to S. 622 of the Act of 1882. 

(6) The Indian High Courts Act, 1861, was 
repealed by the Government of India Act, 1915. 
In the latter Act which is also a Parliamentary 
Statute, we find in S. 107 the analogue of S. 
15 of the Indian High Courts Act, 1861. The 
Government cf India Act, 1915, was repealed 
by the Government of India Act, 1935. S. 
1U7 of the Government of India Act, 1915, was 
substituted by S. 224 of the Government of 
India Act, 1935. It may be pointed out that 
S. 224(2) of the Government of India Act, 
1935 expressly took away from the High Court 
its power c£ superintendence in judicial mat¬ 
ters. 


(7) Shortly after the issue of the Letters 
Patent in 1865 questions arose as to whether 
an appeal would lie from a judgment of a 
Judge cf this Court sitting singly passed in a 
Civil Revision Case. As was to be expected, 
difference of opinion in the different High 
Courts soon manifested itself. In an early 
case in Madras, namely, the case of —‘Chap- 
pan v. Moidan Kutti*, 22 Mad 68 (A), a Full 
Bench of the Madras High Court was of the 
opinion that an appeal lay against such a 
judgment. Subramania Ayyar J. who deliver¬ 
ed the leading judgment was of the opinion 
that though the Letters Patent did not speci¬ 
fically provide for powers of revision, powers 
of revision exercised, by the High Court were 
exercised by the Court and such jurisdiction 
was not original jurisdiction but rather akin 
to appellate jurisdiction. The question arose 
in this Court in the case of — ‘Shew 
Prosad Bungshidhar v. Ram Chunder 
Hari Bux\ AIR 1914 Cal 388 (2) (B). The 
judgment of the Bench was pronounced by 
Jenkins C. J. After referring to the decision 
of the Madras Full Bench and the relevant 
provisions of the Letters Patent the Charter 
Act and the Presidency Small Cause Courts 
Act which was then in question, it was ob- 
served as follows: 

“I think the fair reading of the Charter Act. 
the Letters Patent and the Presidency Small 
Cause Courts Act leads to the result that 
the High Court has a right to interfere by 

ZVL L re , vlsI0n , and . if that interference 
takes the form of a judgment by a single 

Judge then the High Court has the power 

!n 0 en. ea !pa y ge W 3 a 8 y 9 ) 0 ' aPPMl Wi,h ,hal *** 

(7a) In consequence of the divergence of 

Z m „°lcS Ween u !t e different High Courts on 
\\ e n q f !u l ? whether an appeal lay under cl. 

or Latt f rs Patent against a judgment 

of a single Judge exercising powers of revi- 

on n n th 3 e i9m tter h S Pat l n L ca A t0 ba amended 
words 3 ' 1 ’ by substlt uting the following 

v?s t ionli ng i..rt!J?oH er made in exercise of re- 
p* s ‘° nal Jurisdiction and not being a sent- 

° r 0rd er passed or made in exercise of 

Sstons of S f , S n U 7 Per . lr !L endence under pro- 
Act iqi<? or \° 7 the Government of India 

risdiction” ° r m the exercise of crimi * a l iu* 

for the words 

"“ade b l° g a„^ SS5 trial" 4 " PaSsed « 

Irom the judgment ot a single JuljHasS 
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in a Civil Revision case came up for consi¬ 
deration before a Bench of this Court in the 
year 1921. The Bench had to consider whether 
an appeal lay against an order passed by 
Newbould J. on 2-2-1920, that is, on a date 
subsequent to the amendment of the Letters 
Patent in 1919. In the case of —Byomkesh 
Seth v. Bhutnath Pal’, AIR 1921 Cal 217 (C), 
the Bench was of the opinion that no appeal 
lay. The other High Courts also took the 
same view. 

(9) On 9-12-1927, the Letters Patent was 
further amended. It is necessary for the pre¬ 
sent purpose merely to state that for the 
words “pursuant to S. 13 of the said recited 
Act” were substituted the words “pursuant to 
S. 108 of the Government of India Act”. The 
meaning cf the expression “pursuant to S. 108 
of the Government of India Act” came to be 
considered by the Special Bench in the 
case of — 'Chairman, Budge Budge Mu¬ 
nicipality v. Mangru Mia*. AIR 1953 Cal 
433 (D), which was a case arising out 
of an application under Article 226 of 
the Constitution. It was observed by 
the Chief Justice that by virtue, first, of S. 
38(1) of the Interpretation Act. 1889, which 
applied to the Government of India Act, 1935, 
and then of S. 8 of the General Clauses Act 
which applied to the Constitution, the refer¬ 
ence to S. 108 of the Government of India 
Act in Cl. 15 of the Letters Patent must r.ot 
be construed as reference to Art. 225 cf the 
Constitution (p. 438). 

(10) The judgment of Chunder J. which 
was nassed in an application under S. 115, 
Civil P. C. and Art. 227 of the Constitution 
must therefore be read as a judgment passed 
by a Judge sitting singly pursuant to S. 108 
of the Government of India Act. 1915. It is 
not disputed that the decision of Chunder J. 
was a judgment within Cl. 15 of the Letters 
Patent. The o.uestion which has been debated 
before us is whether the judgment of Chunder 
J. can be regarded as not being a judgment 
made in a Civil Revision case or in exercise 
of the powers of superintendence under S. 107 
of the Government of India Act, 1915. 

(11) Mr. Roy who has appeared in support 
of the appeal has fairly conceded that in so far 
as the judgment of Chunder J. purports to be 
one made in exercise of the powers of revi¬ 
sion under S. 115, Civil P. C., Cl. 15 cf the 
Letters Patent does not confer a right of ap¬ 
peal. The concession is based on the Bench 
decision of this Court in the case of —‘AIR 
1921 Cal 217 (C)\ The question which Mr. 
Roy has pressed before us is that the judg¬ 
ment of Chunder J. in so far as it can be re¬ 
garded as being a dismissal of the application 
under Art. 227 of the Constitution is not a 
judgment made by this Court in exercise of 
the powers of superintendence under S. 107 of 
the Government of India Act, 1915. I have 
already pointed out that s. 107 of the Gov¬ 
ernment of India Act, 1915, was super¬ 
seded by Section 224 of the Govern¬ 
ment of 'India Act. 1935. The contention is 
that S. 224 of the Government of India Act. 
1935, took away from this Court its power of 
interference in judicial matters, and if Cl. 8 
of the Letters Patent is deemed to have been 
attracted, and the reference to S. 107 of the 
Government of India Act, 1915, is read as re¬ 
ference to S. 224 of the Government of India 
Act, 1935, it would be meaningless. In order 
to deal with the contention I shall refer to 


Krishna (Das J.) ^ L g 

the provisions cf S. 8 of the General Clauses 
Act (Act U) of 1897). That section provides 
inter aha that where any Central Act or Regu¬ 
lation or any Act of Parliament repeals or re¬ 
enacts with or without modification any provi¬ 
sion of a former enactment, then reference 
in any Central Act or Regulation or Instru¬ 
ment to the provision so repealed shall, unless 
a different intention appears, be construed as 
reference to the provisions so re-enacted. S 
107 of the Government of India Act undoubted¬ 
ly conferred on this Court powers of interfer- J 
tnce also in judicial matters. S. 224 of the 
Government of India Act, 1935, which replaced 
S. 107 of the Government of India Act was of 
a limited application, the jurisdiction of this 
Court to interfere in judicial matters being 
expressly taken away by S. 224(2). The ques¬ 
tion is whether S. 8 of the General Clauses 
Act would lead to the result that for S. 107 
of the Government of India Act in Cl. 15 of 
the Letters Patent we must read S. 224 of the 
Government of India Act, 1935. Mr. Roy con¬ 
tends that as Cl. 15 provides for an appeal 
against a judgment which is a judicial matter, 
such a conclusion based on S. 8 of the Letters 
Patent is unwarranted. The only effect of 
the above conclusion is to suspend the right 
of appeal for the time being. 

In my opinion, it is not permissible to cut 
down the plain words of S. 8 of the General 
Clauses Act. The whole intention of the 
amended Letters Patent was to take away the 
right of appeal which was held by this Court 
and the Madras High Court to have existed 
in cases of a judgment of a Judge sitting 
singly, made in a Civil Revision case. I cannot 
hold that reference to S. 107 of the Govern¬ 
ment of India Act in Cl. 15 of the Letters - 
Patent cannot be read as reference to S. 224 
of the Government of India Act. 1935. If this 
is so, then the repeal of the Government of 
India Act. 1935, by Art. 395 of the Constitu¬ 
tion and the substitution of Art. 227 of the 
Constitution for S. 224 of the Government of 
India Act, 1935, and consequently of S. 107 of 
the Government of India Act, 1915, naturally 
follows. The question whether S. 8 of the 
General Clauses Act applies to the interpreta¬ 
tion of Cl. 15 of the Letters Patent is a mat¬ 
ter which is now covered by the decision of 
the Soecial Bench in the case of —‘AIR 1953 
Cal 433 (D)’, to which I have already referred. 

I may point out that the applicability of the 
General Clauses Act to Cl. 15 of the Letters 
Patent was left undecided by a Bench cf this 
Court in the case of —‘AIR 1914 Cal 388(2) 
(B). In the case of — ‘Sadar Ali v. 
Doliluddin*, AIR 1928 Cal 640 (E), a 
Special Bench of this Court proceeded cn 
general principles akin to those provided for 
in the General Clauses Act in interpreting 
the amended Letters Patent. The case of — 
•AIR 1928 Cal 640 (E)’, decided a point which 
was raised after the amendment of the Letters 
Patent in 1927, viz. whether the amendment 
affected oending second appeals. The Special 
Bench was of the opinion that on general 
principles the amendment had no retrospective 
operation. Whether we apply S. 8 of tne 
General Clauses Act or proceed on generar 
principles underlying the Letters Patent, in 
mv opinion, the legitimate inference to draw, 
i-s” to hold that the relevant expression m U. 

15 of the Letters Patent excludes a judgment 
pronounced by a single Judge in exercise 
the powers of revision or in exercise of tne 
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powers of superintendence under Art. 227 of 
the Constitution. In my opinion, the prelimi¬ 
nary objection must prevail. 

(12) We have also considered the merits of 
the contention raised before us. Mr. Roy dis¬ 
cussed the scope of the powers of revision 
under S. 115, Civil P. C. It is not necessary 
to deal with the interesting argument address¬ 
ed to us by Mr. Roy because it is common 
ground that no appeal lies under Cl. 15 of 
the Letters Patent against an order made by 
a Judge sitting singly in exercise cf the po¬ 
wers of revision under S. 115, Civil P. C. The 
only question which we have to consider is 
whether a judgment of a Judge sitting singly 
made in exercise of the powers of superinten¬ 
dence under Art. 227 of the Constitution is 
appealable under Cl. 15 of the Letters Patent 
and whether in the present case the judgment 
of Chunder J. can be said to be one where the 
learned Judge failed to exercise his powers 
conferred on this Court by Art. 227 of the 
Constitution. The question which came up 
for consideration before Chunder J. related to 
two matters, namely, whether the test of bona 
fide requirement has to be judged by a refer¬ 
ence to the previsions of the Rent Control Act, 
1948, or the Rent Control Act, 1950, and whe¬ 
ther the words ‘‘the requirement of the land¬ 
lords” mean the “requirement of the landlords 
as a body or of some of them”. A decision 
on such a question by Chunder J. affirming 
the views of the Courts below is not such a 
matter as, in my opinion, calls for interference 
by this Ccurt under Art. 227 of the Constitu¬ 
tion In the case of —‘Narendra Nath Shasmal 
v. Binode Behary Dey’, AIR 1951 Cal 138 (F), 

a ? en o C o h n oi , thls Court was of the opinion that 
Art. 227 of the Constitution allows the High 
Lourt to interfere in special cases but the in¬ 
terference would, however, be rare and only 
in cases where justice dearly demands such in¬ 
terference. As a Court of appeal it is difficult 

exercL h? y i hat S hunder J - did not properly 
exercise his discreUon^y powers of interfer- 

content?™? A J*' j 227 of the Constitution. The 

therefore fail d ° n behalf Cf the appellant 

dismissed 'hit r ? n U \ this - appeal fails and is 

S8 a % St- w 

d DEB ABRATA MOOKERJEE J.: I agree. 

Appeal dismissed. 


A/V.S.B. 
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B Ksh.tish Kumar Som, Applicant v. State of 
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- Proper time. L 12 ~ u °der 

Where leave under Pi 10 
the granting of such leave is 
precedent to the Cmirfkt * s • condition 
to entertain the suit 1 h Vlng Junsdlct ion 

leave.* 5 « 


of the suit. For the purpose of limitation 
the date of the presentation of the plaint 
may be relevant but the leave when grant¬ 
ed is nevertheless leave granted prior ta 
the institution of the suit. 

Where by amendment of a plaint, a 
cause of action is altered or a new cause- 
of action added, it is not a new suit but 
the old suit in a new form. In such a case, 
no amendment can be ordered if it re¬ 
quires leave to be granted under Cl. 12 ,. 
at the time of the amendment. 

It follows that leave under Cl. 12 cannot 
be granted in such a case, at any stage 
alter the institution of the original suit. 

But where a new party is added, the 
suit as regards the added party must be 
deemed to have been commenced on the 
aate when he was so added. Consequently, 
if the cause of action against the added 
party requires leave under Cl. 12 it is open 
to the Court to grant such leave, if asked 
lor at the time of the amendment. In fact, 
if such ieave has not been asked for or 
obtained in such a case, the Court has no 
jurisdiction to entertain the suit against 
such an added defendant. Case law re- 

V A ,ewed - ' (Para 10) 

ci Sn. g! vil P - C ' > App ‘ "■ UiteTS Paten *> 

for Respondent* f ° r Applicant = s - p - Mitra, 
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101 > AIR 1946 Cal 23: ILR (1944 > 2 Cal 
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continental paper upon MS, 9 -! 0 ? of imported 
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tiff had supplied the SfoSfitS that * he Plain- 
dant had accepted 40 tone defen- 

traded goods.as a re su "t It 6 J£\ of the coa - 

Rs. 80,663/8/3 became dl l j Wh,ch a sum of 
which the Plaintiff had heen d pa £ able > out of 
Rs 58.943/14/3 on or abou? u M * sum of 
defendant had failed and nelf» 1 M 9 1 9, but the 
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that he had supplied the^2“a l S in . tiff stated 
fendant not intending to do t f S ' 0 the de ~ 
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(2) I shall proceed on the footing that the 
plaintiff wishes to introduce an alternative 
cause of action and for that purpose requires 
fresh leave under Cl. 12 cf the Letters Patent. 
I might mention that in the original plaint 
leave under Ci. 12 was asked for and obtained 
at the time cf the filing of the plaint. There¬ 
fore. the short point that arises is as to whe¬ 
ther it is p:ssible at this stage to add by way 
of amendment an alternative cause of action 
during the pendency of the suit, a cause of 
action which requires fresh leave under Cl. 12 
to be granted. 

(3* In — ‘Laliteshwar Singh v. Rameswar 
Singh'. 34 Cal 619 (A), a Special Bench of this 
High Court presided over by Maclean C. J. 
heid that leave cf the Court under Cl. 12 of 
the Letters Patent had to be obtained before 
the institution of the suit. In that case the 
leave had been granted by the Registrar of this 
Court in its Original Side, but it was held that 
the Registrar had no jurisdiction to grant 
such leave and the defects could not be cured 
by grant of leave by a Judge at that stage of 
the litigation, namely, after the suit had al¬ 
ready been instituted. The plaint was, there¬ 
fore. directed to be taken off the file. 

(4) In — ‘Rampurtab Samruthroy v. Prem- 
sukh Chandamal* 15 Bom 93 (B) it was held 
that the leave granted under Cl. 12 of the 
Letters Patent was confined to the cause or 
causes of action set forward in the plaint at 
the time when leave was granted; hence the 
plaint could not be amended so as to alter the 
original cause of action cr to introduce a diffe¬ 
rent cause of action which would reauire leave 
under Cl. 12 of the Letters Patent. The Court 
could not try such a different cause cf action 
except in another suit duly instituted. 

(5) In —‘Motilal Tribhovandas v. Shankar- 
lal Chhaganial’, AIR 1939 Bom 345 (C). a 
suit was originally instituted in the name of 
a firm in which there were six partners. The 
defendant took the defence that he had rot 
entered into any transaction with the firm 
but individually with one of the partners. 
Thereupon, the plaint was amended by subs¬ 
tituting that partner in his individual capa¬ 
city as the plaintiff. In the plaint as originally 
filed leave ‘under Cl. 12 had been obtained. 
But when the amendment was made r.o leave 
was asked for or granted. It was held that 
the Court had nc jurisdiction to try the suit 
inasmuch as the leave originally granted re¬ 
lated to a cause of action which had been 
completely changed. Kania, J., said as follows : 

"The cause of action which is a right to sue 
vested in six persons alleged to be doing 
business together, is not the same as the 
right which exists in one individual. In the 
first case these persons are together appoint¬ 
ed agents for the defendant and the act of 
one or the other of them will bind the rest. 
They will all be liable and can only give 
a joint discharge. When the claim is made 
by MctilaL he alone is alleged to be age^t 
apDointed bv defendant, he alone is under 
the obligation to carry out instructions and 
he alone is liable to the defendant and can 
enforce the claim for damages or indemnity, 
if any. against the defendant. The two 
causes of action being thus entirely different 
and no leave having been obtained when 
Motilal. the individual, desired to carry, on 
the suit, this issue must be found against 
the plaintiff and the suit should therefore 
be dismissed with costs.” 


It will be observed that the learned Jud^e 
does not decide whether leave could properly 
have been obtained when the amendment was 
made. Mr. Mukherjee argues that the ease is 
an authority for the proposition that such 
leave could have been obtained if asked for 
Obviously, that is not so. The learned Judge 
finds that the leave originally obtained could 
not be made to serve the purpose of the suit 
as it was framed when it came up for hear¬ 
ing. The learned Judge did not deal with the 
question as to whether the plaintiff could have 
obtained such leave at the stage if he had ask- - 
ed for it. 


(6) The next case to be considered is — 
Barasat Basirhat Light Railway Co., Ltd. v. 
District Board, 24 Parganas’, AIR 1946 Cal 23 
ID). In this case the plaintiff company sued 
the District Board upon six agreements by 
which it was alleged that the Board guaran¬ 
teed to supplement the net earnings cf the 
Company. Leave was obtained under Cl. 12 
of the Letters Patent at the time of the insti¬ 
tution of the suit. When the suit came to a 
hearing before Gentle J.. the point was taken 
on behalf of the defendant that the agreements 
were not executed according to law. There¬ 
upon, both the plaint and the written state¬ 
ment were ordered to be amended. By the 
amendment the plaintiff took alternative pleas 
under ss. 65, 70 and 72, Contract Act, but no 
fresh leave was asked for or obtained. The 
learned Judge said as follows : 

“The wording and meaning of Cl. 12 of the 
Letters Patent, 1865, is clear, namely, that 
the Court’s leave shall previously be ob¬ 
tained before it has jurisdiction to receive 
a suit for which leave is required. The 
grant of leave is a condition precedent to 
the Court having jurisdiction to receive such 
a suit. An amendment to a plaint raising a 
new cause of action upon which a claim is 
made is not a fresh suit but is an additional 
claim made in an existing suit. The Court’s 
leave is previously required in respect of a 
cause of action before the Court can have 
jurisdiction to receive the suit in which it 
is alleged. Further in the present case 
leave to sue was not sought with respect to 
the cause of action in the amendment either 
at the time application was made to amend 
or when leave was given for the amendment 
or when the plaint with the amendment 

was Dresented to the Court. In 

my opinion, the Court has ro jurisdiction 
to receive, try and determine the claims up¬ 
on the causes cf action in the amendment 
to the plaint since leave was rot previously 
obtained in respect of those causes of ac¬ 
tion before the suit in which these claims 
are made was instituted in this Court.” 

In this case the amendment was allowed 
but leave although necessary was not asked 
for. Therefore, the Court had not been called 
upon to decide whether such leave could ha'e 
been asked for. Mr. Mukherjee argues that 
the words 

"Further, in the present case leave to sue 
was not sought with respect to the cause ot 

action in the amendment ... wnen 

leave was given for the amendment or wnen 
the plaint with the amendment was pre¬ 
sented to the Court” # h 

show that the Court considered that suen 
leave might have been granted if !0 n ; 

T do not think that is a correct reading oi 
the judgment. The leamea Judge was r.o 
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doubt referring to the fact that leave had not 
been asked for although required in respect 
of the amendment, but he also distinctly held 
that an amendment to a plaint, raising a new 
cause of action upon which a claim was made, 
was not a fresh suit but was an additional 
claim made in an existing suit, so that leave 
under Cl. 12 could not be granted at any stage 
subsequent to the institution of the suit. 

(7) The next case cited is —‘Benoy Shankar 
v. Chhotelai;, AIR 1952 Cal 343 (E). In this 
* case the plaintiff sued the defendant for parti¬ 
tion of joint family properties, a part of 
which was situated cutside jurisdiction so 
that the suit required leave under Cl. 12 which 
had been obtained. During the pendency of 
the suit, certain terms of settlement were 
arrived at, not only between the parties on 
record but other parties who were by the 
compromise decree itself joined as defendants. 
At the time the compromise was filed no fresh 
leave under Cl. 12 of the Letters Patent was 
obtained. It was held that the effect of add¬ 
ing new parties by an amendment was to en¬ 
large the scope of the suit and, therefore, 
fresh leave had to be obtained as condition 
precedent to a Court obtaining jurisdiction 
against the added parties. Sinha, J., said as 
fellows : 

“It is not disputed that out of the four pro¬ 
perties three were situated outside and one 
within the jurisdiction of the High Court. 
Leave was, therefore, necessary for filing a 
suit for partition, which is a suit for land 
against these minors. No such leave was ob¬ 
tained. It is now established that leave 
originally obtained at the time of the filing 
S.* 3 SU1 * doe , s n °t cover an amended plaint. 
, where the defendant is added fresh leave 

olnoll b Al ^ bta . ined When the SUit W3S ori¬ 
ginally filed. It is contended that there was 

no change in the cause of action. Even so, 

ntpnHL P f t,es are against whom it 
i “L*? in the suit and to ob¬ 

tain a decree, the obtaining of. the leave is 

the foun dation of 
jurisdiction ll ? n C '? Urt - The Court pets 

parties on?v 1? u edde , th ? suit a *ainst the 

and*!?folfows'^h^ th™}? added defendants 

“ fi 2? opinion', £ 
where,institution* A '*- 

“ vz&s 

Iution of interest dlrW thf lgnm ! nt 0r dev °- 

SrefoS !h? -Jr-"-- 0 
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(10) The point was recently considered by 
Sarkar, J., in an unreported judgment dated 
25-7-1951, —Sugar Distributing Syndicate Ltd. 
v. The State of West Bengal (F). The appli¬ 
cation was in a sense remarkable. The suit 
had been filed without any leave under Cl. 12 
of the Letters Patent on 14-5-1950. Long after 
the suit had been filed, an application was 
made, not in the suit, but entitled "In the 
matter of clause 12 of the Letters Patent etc.”, 
for grant of leave under Cl. 12. The learned 
Judge relying on —‘Laliteshwar Singh v. 
Rameswar Singh’, (A) (ibid) held that leave 
could only be granted in respect of. the suit 
at the time of the presentation of the plaint 
and not afterwards. The learned Judge also 
relied cn a similar view in an unreported 
judgment delivered on 11-8-1950 by S. R. Das 
Gupta, J., in —*Sree Sree Iswar Jew v. Bro- 
jendra Nath’, in Suit No. 3797 of 1949 (G). 

The result of all these authorities may be 
summarised as follows: 

1. Where leave under Ci. 12 of the Letters 
Patent is necessary, the granting of such 
leave is the condition precedent to the Court 
having jurisdiction to entertain the suit. 

2. Therefore, such leave is to be obtained 
at the time of the institution of the suit. In 
the Original Side of this High Court, the pra¬ 
ctice is to present the plaint before the Master 
who places it before a Judge of this Court for 
granting the requisite leave. It does not mean, 
however, that such leave is granted after the 
institution of the suit. For the purpose of 
limitation the date of the presentation of the 
plaint may be relevant but the leave when 
granted is nevertheless leave granted prior to 
the institution of the suit. 

3. Where by amendment cf a plaint, a cause 

°L a V 10 2 is altered or a new cause of action 
added, it is not a new suit but the old suit 
in a new form. In such a case, no amend¬ 
ment can be ordered if it requires leave to 
be granted under Cl. 12 of the Letters Patent 
at tne time of the amendment. 

r J; 11 f ° n ? ws ,hat leave under Cl. 12 of the 
Letters Patent cannot be granted in such a 

original tuit. ^ the institution of the 

as 5 r part . y is added > the suit 
as regards the added party must be deemed 

to have been commenced on the date when 

he was so added. Consequently, if the cause 

of action against the added party requires 

leave under Cl. 12 of the Letters Patent h Is 

th° UT r t0 51-301 such leave - ask- 
facJ if lh h l tim u e of the amendment. In 

Patent It the ° L ° f the Lelters 

ed W But^haTffa 6 ouT introduc- 

SU? T ‘ t v® 8 * - 

/R.G.D. Application dismissed. 
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A.I.R. 1953 CAL 642 (Vol. 40, C. N. 245) 
BACHAWAT J. 

Union of India v. Kishorilal Gupta & Bros. 
Award No. 254 of 1949, D/- 11-2-1953. 

(a) Contract Act (1872), S. 62 — Novation of 
contract, effect. 

Provisions of S. 62 do not apply after there 
has been a breach of the original contract. 
Therefore, under S. 62 the contract can be 
rescinded only after breach. The rescission 
under S. 62 may be express or implied. It 
is a question of construction cf tne new 
contract whether or not it rescinds the ori¬ 
ginal contract. If the contract is rescinded 
wholly, the arbitration clause which forms 
part of that contract is also rescinded. 15 
Cal 319; AIR 1942 Cal 87; 1918 AC 1; AIR 
1920 Cal 143. Referred. (Paras 18, 19, 20, 21) 
Anno: Contract Act, S. 62 N. 2, 6. 

(b) Contract Act (1872), Ss. 63, 62—Necessity 
for consideration. 

Section 62 requires an agreement which 
necessarily implies consideration. Section 
63 does not require an agreement with or 
without consideration. Under that section 
the promisee may after breach, gratuitously 
release the promisor from his liability aris¬ 
ing on such breach. The promisee may also 
accept instead of performance of. the pro¬ 
mise such satisfaction as he thinks fit. AIR 
1943 Cal 181; 15 Cal 319, Referred. 

(Paras 22, 23) 

Anno: Contract Act. S. 63 N. 6; S. 62 N. 10. 

(c) Contract Act (1872), S. 63 — Accord and 
satisfaction. 

The accord and satisfaction discharges the 
causes of action for breaches of contrat 
already committed. Where the accord and 
satisfaction is by substituted agreement it is 
a question of construction of that agreement 
whether it also extinguishes all pre-existing 
rights and obligations and totally discharges 
the original contract. Case law referred. 

(Para 30) 

Anno: Contract Act, S. 63 N. 5. 

(d) Contract Act (1872), S. 39 — Scope and 
applicability. 

Breach of the substituted agreement does 
not revive what has been discharged. Fur¬ 
ther complaint must be founded on the sub¬ 
stituted agreement and not on the original 
contract. If the substituted agreement is put 
an end to under S. 39 of the Act on account 
of such breaches, the original contract is 
not thereby revived. (Para 31) 

Anno: Contract Act, S. 39 N. 1. 

(e) Arbitration Act (1940), S. 2 — Arbitration 
agreement — (Contract Act (1872), Ss. 10, 62, 
63). 

The arbitration clause is distinct from the 
other clauses in the contract. Total breach 
of the substantive stipulations even when it 
is accepted by the other party does not 
abrogate the arbitration clause and even the 
party in default may invoke that clause. 
But the parties are not bound to have re¬ 
course to arbitration. They may settle the 
disputes directly and agree not to 
the arbitration clause for that purpose. The 
arbitration clause ceases to exist with refer¬ 
ence to the disputes which are thus settled. 
They may also enter into a substituted 
agreement in complete supersession of the 
original contract and thereby abrogate the 
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contract and the arbitration clause contain¬ 
ed in it. 

Thus, where after a breach of original 
contract, there was a settlement contract 
which showed that parties intended to wipe 
out pre-existing claims once for all, that the 
performance of promise in original contract 
was deferred, that the settlement was imme¬ 
diate and not dependent, that old rights and 
obligat:ons were not revived: 

Held that there was complete and imme¬ 
diate abrogation of contract. There was 
accord and satisfaction by substituted agree¬ 
ment discharging and extinguishing original 
contract and the arbitration clause con¬ 
tained in original contract perished with it. 

Held further that persistent breaches of 
substituted agreement .did not revive the 
original contract. The award drawn by the 
sole arbitrator appointed by the promisee in 
pursuance of the clause in original contract 
was therefore a nullity. 1942 AC 356. Ref. 

(Para 32) 

Anno: Arbitration Act, S. 2, N. 4; Contract 
Act, S. 10 N. 1; S. 62 N. 2; S. 63 N. 1, 5. 6. 

I. P. Mukherji with R. Guho. for Petitioner; 
A. K. Sen, for Respondent. 

CASES CITED: 

(A) (’88) 15 Cal 319 

(B) (’42) AIR 1942 Cal 87: 45 Cal WN 830 

(C) (’36) 63 Cal 194: 40 Cal WN 808 

(D) (1918) 87 LJKB 145: 1918 AC 1 

(E) (’20) AIR 1920 Cal 143: 46 Cal 534 

(F) (’43) AIR 1943 Cal 181: 47 Cal WN 213 

(G) (1933) 102 LJKB 775: 1933-2 KB 616 

(H) (1919) 122 LT 142: 89 LJKB 186 

(I) (1914) 1914 AC 618: 18 Cal WN 617 (PC) 

(J) (’40) AIR 1940 Pat 121: 184 Ind Cas 705 

(K) (1942) 111 LJKB 241: 1942 AC 356 
ORDER: This is an application asking for an 

order setting aside an award for a declaration 
that the arbitration agreements under which the 
award was made have ceased to exist and for 
an adjudication that the award is a nullity and 
is void and without any effect. 

(2) There were three contracts between the 
contractor firm Kishorilal Gupta and Bros, and 
Governor-General of India-in-Council through the 
Director-General of Industries and Supplies. 
Each of these contracts contains an arbitration 
clause. The material part of the arbitration 
clause is as follows: 

•Tn the event of any question or dispute 
arising under these conditions or any special 
conditions of contract or in connection with 
this contract (except as to any matters the 
decision of which is specially provided for by 
these conditions the same shall be referred to 
the award of an arbitrator to be nominated 
by the purchaser and an arbitrator to be 
nominated by the contractor." 

(3) Under each of these contracts the Governor- 
General in Council now represented by the res¬ 
pondent supplied raw materials and the con¬ 
tractor made part supplies. All these three 
contracts were later cancelled. 

(4) By the contract dated 2-4-1943. the con- 
tractors agreed to supply to the Government 
43,000 laddies cook. This contract was cancellea 
on 21-5-1945 and a claim by the Governmeiit for 
price of raw materials supplied re ™^ ned .' d 
standing. On the 6-9-1948 the Parties entered 
into a settlement contract which is ns follows^ 

•• (1) The contractor expressly aE?ees to pay 

the Government the sum of Rs. 3,164 8 
on this contract. 
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(2) The contract on payment of the amount 
mentioned in CL (i> snail stand finally deter¬ 
mined.” 

(5) By the contract dated 15-9-1944 the con¬ 
tractors agreed to supply to the Government 
15,500 bath ovals. This contract was cancelled 
on 21-5—1945 and there remained ou‘standing 
claims by the contractors lor compensation and 
claims by the Government for price of raw 
materials supplied. On 6-9-1946 the parties 
entered into a settlement contract which is as 
follows: 

“ (i> The contractor expressly agrees to pay to 
the Government the sum of Hs. 36.276. It 
D. G. I. and S. has recovered any amount 
under the contract out of the sum due credit 
will be given to the contractor. 

(2) The contract stands finally determined 
and no party will have any further claim 
against the other.” 

(6) By the contract dated 22-9-1944 the con¬ 
tractors agreed to supply to the Government 
100.000 Kettles Camp. This contract was can¬ 
celled on 9-3-1946 and claims by the Government 
for raw materials supplied under this contract 
and by the contractor for compensation for 
breach of contract remained outstanding. On 
22-2-1949 the parties entered into a settlement 
contract which is as follows: 


• The firm will pay a sum of Rs. 45.000/- in full 
and final settlement of the amount due to the 
Government in respect of raw materials received 
against the contract and their claims for 
compensation for cancellation for the same 
contract. 

2. The firm will retain all surplus partly 
fabricated and fully fabricated stores lying 
with them. 

3. The firm agree to pay the above men¬ 
tioned sum of Rs. 45.000/- only together with 
the sums owing by them to the Government 
under the settlements reached in two other 
cases A/T Nos. MP /75762/R-61/78 dt. 15-9-44 
and MP 50730 8/R-1/90 dated 2-4-43. in 
monthly instalments for Rs. 5,000/- only for 
the first three months, first instalment ‘being 
payable on 10-3-1949 and further instalment of 
Rs. 9000/- per month till the entire dues 
payable to Government are paid. 

* 4 - In the event of default of any monthly 
instalments interest will be charged by Gov¬ 
ernment on the amount as defaulted at the 
rate of 6 per cent, per annum from the first 

k 0f u th S mont ] 1 in the instalment 

shall be due. If the instalments defaulted 
exceed two in number the Government will 
have the right to demand the entire balance 
of the money payable by the firm together 
with interest thereon at the rate above men¬ 
tioned on that balance and take such steps 

* T ^ r £°* 016111 from the security to be 

me firm in terms of the settlement 
or otherwise. 

5. In order to prove cover for the moneys 
payaMe to the Government the Arm undertakes 
to hypothecate their moveable and immovable 
property in Bamangachl Engineering works 
togettier with all machinery sheds and leasehold 
««***» land measuring about 5.75 acres at 
mouja Bamangachl In Howrah. The firm fur- 
ther undertakes to execute the necessary 

doc yments J 0r the P ur P<>se as drafted 
by the Govt. Solicitor at. Calcutta. 

6. The contract stands finally concluded in 
terais of the settlement and no party will have 
further or other claim against the other" 

28 -, 1 ,°- 19 f8 and 17-1-1949 the con- 
tractors had in all paid a sum of Rs. 9.000/- to 

the Government under the first two settlement 
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contracts. Since the 3rd settlement contract the 
contractor paid in all a sum of Rs. 11,000/- Le. 
Rs. 3.000/- on 10-3-1949, Rs. 3.000/- on 26-4-1949, 
Rs. 1,000/- on 12-8-1949, Rs. 3,000/- on 3-9-1949 
and Rs. 1.000/- on 31-10-1949. The contractor 
defaulted in payment of all the instalments 
payable under me third settlement contract. By- 
letters dated 28-3-1949, 1-4-1949 and 4-5-1949, the 
Government requested the contractors to pay the 
instalments in arrears and the instalments to 
fall due. By letter dated 17*5-1949 the Govern¬ 
ment requested the contractors to execute the 
hypothecation bond and also reminded them 
that in default of payment cf instalments the 
Government had the right to obtain payment of 
the entire balance remaining unpaid under the 
settlement contracts. The contractors did not 
execute the hypothecation bond. 

(Si On 10-8-1949 the Government referred its 
claim of Rs. 1,52,723 under all the three contracts 
to arbitration. By its letter of that date the 
Government appointed Bakshi Shib Charan 
Singh as its arbitrator and called upon the con¬ 
tractors to nominate their arbitrator. The con¬ 
tractor replied on 18-8-1949 stating that the 
matter had already been settled by arbitration. 
The contractors did not nominate their arbitra¬ 
tor and by its letter dated 29-3-1949, the Govern¬ 
ment appointed Bakshi Shib Charan Singh as 
sole arbitrator. 


(9) By letter dated 3-9-1949 the contractors 
alleged that a new arrangement had been 
arrived at between them and the Government 
and stated that in view of that settlement they 
had not appointed their arbitrator. This new 
arrangement was denied by the Government in 
the subsequent correspondence. 

GO) One of the partners of the contractor firm 
applied to this Court for a declaration that the 
arbitration clauses had ceased to exist. That appli¬ 
cation was dismissed by Banerjee J. on 15-6-1950 on 
the preliminary ground that all persons interested 
had not been joined as parties. While dismiss¬ 
ing the application Banerjee J. also held that 
the arbitration clause contained in the contract 
dated 2-4-1943 for laddies cook had not ceased 
to exist. It was conceded before Banerjee J. 
that the arbitration clause contained in the con¬ 
tract dated 15-9-1944 for bath ovals had ceased 
to exist. With regard to the arbitration clause 
contained in the contract dated 22 - 9-1944 for 
kettles camp, Banerjee J. declined to express a 
final opinion but he was doubtful whether the 
settled contract had discharged the original con¬ 
tract. 

(11) The Government filed its state of facts 
before the arbitrator on or about 12-9-1950. In 
that state of facts the Government claimed to 

595214 sum of 2MW/- Paid since 

6-9-1948 towards the contract dated 15-3*1944 for 

bath ovals. Upon such appropriation the Govern¬ 
ment claimed 

“ <* H». 3.164-8-0 under the con¬ 
tract dated 2-4-1943 for laddies cook, 

** 16 ' 276/ * under con¬ 
tract dated 16-9-1944 for bath ovals 

(c) the sum of Rs. 1.13.282-1-5 on account of 
materials supplied under the con- 
tract dated 22-3-1944 for kettles camp after 
appropriating another sum of Rs. 20.000/- which 
had been paid sometime in June 1948. 

2,® Goyenimtmt also stated that it did not 
^ respect of the contract for bath 
to the concession before 
Banerjee j. that the arbitration clause In res- 
pect of that contract has ceased to exist The 
contractors filed their counter-state of facts on 
2 ^ 9 ' 19 , 50 challenging the jurisdiction of 
the arbitrator to arbitrate in the matter and 
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alleging that the arbitration clauses in the 
several contracts had ceased to exist. The con¬ 
tractors also challenged the claim of the Gov- 
eminent and the appropriation of payments 
made in the state of facts. 

(12) On 31-7-1951. the arbitrator made an 
award for the sum of Rs. 1.16.446-11-5 interest 
at 6 per cent, per annum from 10-8-1949 and 
Rs. 1.000/- for cast in favour of the Government 
and against the contractors. The arbitrator 
repelled the contention that the arbitration 
clauses had ceased to exist. 

<13* This application is made by one Kishorilal 
Gupta. He admittedly was a partner of the con¬ 
tractor firm Kishorilal Gupta k Co. Originally, 
there were two other partners in that firm. viz.. 
Banarashidas Gupta and Hanuman Prosad Boid. 
Benarashidas Gupta is now dead and Lilabati 
Devi is his only heir and legal representative. 
Both Hanumanprasad and Lilabati are respon¬ 
dents to this application. Mr. A. K. Sen. 
counsel for the Union of India at first con¬ 
tended that Lilabati Devi was not the only heir 
and a legal representative of Benarashidas 
Gupta, and on that ground this application was 
bad for non-joinder of parties. Eventually Mr. 
Sen abandoned this contention. 

(14) Mr. I. P. Mukherjee. learned counsel on 
behalf of the petitioner contends that all the 
three contracts and arbitration clauses contained 
therein have been abrogated by the subsequent 
settlement contracts and have now ceased to 
exist, and consequently the award is a nullity. 

(15) Mr. A. K. Sen. learned counsel on behalf 
of the Union of India contends that: 

" (a) the original contracts could not be res¬ 
cinded after breach. 

(b) after breach the liabilities under the 
original contract can be discharged only by 
accord and satisfaction. In this case there 
was an accord but no satisfaction with regard 
to the contracts dated 22-9-1944 and 2-4-1943 
and consequently those contracts were not 
abrogated.” 

(c) In any event the arbitration clauses have 
not been abrogated.” 

(16) Mr. A. K. Sen concedes that in the pre¬ 
sent case the arbitrator has no jurisdiction to 
decide the question whether the arbitration clauses 
have ceased to exist and his finding is not 
binding upon this Court and it is for the Court 
to determine whether or not the arbitration 
clauses have ceased to exist. 

(17) It is at first necessary to advert to the 
provisions of Ss. 62 and 63. Contract Act which 
are as follows: 

”S. 62: If the parties to a contract agree to 
substitute a new contract for them or to 
rescind or to alter it the original contract need 
not be performed. 

S. 63: Every promisee may dispense with 
or remit whole or any part of the performance 
of the promise made to him or may extend 
the time for such performance or may accept, 
instead of it. any satisfaction which he thinks 
fit.” 

(18) In — ‘Manohar Koyal v. Thakurdas’, 15 
Cal 319 at pp. 325-26 (A), this Court held that: 

4, We are of opinion that the Judge has erred 
in applying provisions of S. 62. Contract Act 
to this case at all. Section 62 Ls but a legis¬ 
lative expression of the common law and its 
provisions do not apply after there has been 
a breach of the original contract.” 

(19) The view of this Court, therefore, is that 
under S. 62. Contract Act the contract can be 
rescinded only after breach: — ‘New Standard 
Bank v. Probodh Chandra’, AIR 1942 Cal 87 at 


kj u i x a a Duub. yuacnawat j j A. I 

p - 99 J notice that Panckridge J. f ounf j 
some difficulty in applying this principle to^ii 
^ses — Bnjmohon v. Mahabir', 40 Cal WN 808 

(20) The rescission under S. 62 may be exore« 
or implied. It is a question of construction of 
the new contract whether or not it rescinds the 
original contract. — -Morris v. Baron & ov 
1918 AC 1 at pp. 35. 38 and 26 (D). 

(21) If the contract is rescinded wholly, the 
arbitration clause which forms part of that con¬ 
tract is also rescinded. If the original contract 
is not rescinded by the new contract the arbi¬ 
tration clause contained in the original contract 
is also not rescinded. — 'Uttamchand v. Mahmood 
Jewa\ AIR 1920 Cal 143 (E). 

(22) Section 62 requires an agreement which 

necessarily implies consideration. 1 

(23) Section 63. Contract Act does not 
require an agreement with or without considera¬ 
tion. Under that section the promisee may before 
breach gratuitously release the promisor from 
the obligation to perform the promise. - 
■Jitendra Chandra v. S. N. Banerjee’. AIR 1943 
Cal 181 at pp. 184 and 187 (P). The promisee 
may after breach gratuitously release the pro¬ 
misor from his liability arising on such breach 
The promisee may also accept instead of per¬ 
formance of the promise such satisfaction as he 
thinks fit. — -15 Cal 319 at pp. 325-7 (A) 1 . 

(24) It is also beyond controversy that the 
liability arising out of breach of contract may be 
discharged by accord and satisfaction — ‘AIR 
1942 Cal 87 at p. 90 (B); that is to say, "by an 
agreement after breach whereby some considera¬ 
tion other than his legal remedy is to be accepted 
by the party not in fault, followed by perform¬ 
ance of the substituted consideration" — see 
'Chitty on Contracts, 20th Edition at p. 286'. 

(25) I venture to think that the validity and 
effect of the accord and satisfaction must be 
judged by the general law of contract quite apart 
from the provisions of Ss. 62 and 63, Contract 
Act. 

(26) The accord Is an agreement for good con¬ 
sideration and is valid and enforceable under the 
general law of contract — ‘40 Cal WN 808 at p. 
812 (C); — 'British Russian Gazette and Trade 
Outlook Ltd. v. Associated Newspapers Ltd.', 
(1933) 2 KB 616 at pp. 650, 651, 653, 654 and 
644-5 (G), commenting on — '(1918) AC 1 at p. 
35 (D). 

(27) Mere accord without satisfaction does not 
discharge the liability arising on breach of con¬ 
tract. This rule had its origin in early days 
when the binding character of executory agre^ 
ments was not recognised, see — '(1933) 2 KB 
616 at pp. 650 and 643-4 (G). 

(28) Equitable considerations may arise if there 
is part performance of the accord and the parties 
cannot be restored to the position they occupied 
before such performance; — ‘(1918) AC i 
at p. 36 (D). 

(29) It may be shown that the accord itself 
is also the satisfaction. It is open to the ffijurea 
party to accept the promise of the party 
default in satisfaction of the existing causeoi 
action. The question in modem law is purely 
one of construction of (he accord: — 

AC 1 at p. 35 (D) and — ‘(1933) 2 KB 616 at PP- 
654-5 (G)'. The cases are illustrative of this 
question of construction. The promise teelf was 
held to be the satisfaction In - Elton CoP 
Dving Co. v. Broadbent & Son Ltd 1919) 
L.TKB 186 (H>: - '40 Cal WN 808 (C). “}J ppa 
•P R L. Saminathan Chetty v. P. L. Pa'aniappa 

Chetty'. 18 Cal WN 617 (PC) (D. t?be 

mlse but its actual performance was held 


k 
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the satisfaction in — ‘15 Cal 319 at p. 327 (A); 
_ ‘Babulal v. Tulsi Singh’, AIR 1940 Pat 121 
(J). In - *18 Cal WN 617 at pp. 619-20 (PC; 
<D\ Lord Moulton observed thus: 

‘•The receipt given by the appellants and 
accepted by the respondent and acted by both 
parties proves conclusively that all the parties 
agreed to a settlement of all their existing dis¬ 
putes by the arrangement formulated in the 
‘receipt’. It is a clear example of what used 
to be well known in Common Law Pleading 
as ‘accord and satisfaction by a substituted 
agreement’. No matter what were the respec¬ 
tive rights of the parties ‘inter se\ They are 
abandoned in consideration of the acceptance 
by all of a new agreement. The consequence 
is that when such an accord and satisfaction 
takes place the prior rights of the parties are 
extinguished. They have, in fact, been extin¬ 
guished for the new rights; and the new 
agreement becomes a new departure and the 
rights of all the parties are fully represented 
by it.” 

(30) The accord and satisfaction discharges the 
causes of action for breaches of contract already 
committed. Where the accord and satisfaction is 
by substituted agreement it is a question of con¬ 
struction of that agreement whether it also 
extinguishes all pre-existing rights and obligations 
and totally discharges the original contract. 

(31) Breach-of the substituted agreement does 
not revive what has been discharged. Further 
complaint must be founded on the substituted 
agreement and not on the original contract. If 
the substituted agreement is put an end to under 
S. 39, Contract Act on account of such breaches 
the original contract is not thereby revived. 

(32) The arbitration clause is distinct from the 
I other clauses in the contract. 

“It is collateral to the substantive stipulations 
of the contract. It is merely procedural and 

ancillary, it is a mode of settling disputes. 

.depends on there being a dispute or 

difference in respect of the substantive stipu¬ 
lation.” 


Wright; in — ‘Heyman v. Darwins Ltd. 

J*?** 356 at P., 377 < K >- Total breach of th 
substantive stipulations even when it is accepts 
b y the other party does not abrogate the arbi 
and even the party in default ma 
invoke that clause. — ‘1942 AC 356 at pp 376 
79 and 400 (KV. But the parties are not boun, 
to have recourse to arbitration. They may settl 

thP and agree not to invok, 

clause for 11181 Purpose. Thi 
th?*^^ aU ^ F eases to exlst ^ reference b 
^P ute ? „ whlch are thus settled. They ma' 

n!pL e P, ter nto , a substlt uted agreement in com 
piete supersession of the original contract am 

thereby abrogate the contract and the arbitratioi 
clause contained in it. wmiranoi 

™ n °w turn to the document dat e < 
22-2-1949 The parties had arrived at a settle 

pmhnHipH f hcl L di5 P ut€S and that settlement i 
embodied in this document The words "in ful 

and Anal settlement of” in CL l are strone 
evidence that the parties intended to wipe ou 
P^Jkting claims once and for all in ex 
J-S? C0Iltract0r,s liability for paymen 

fL^ 4 ’ 000 /- By CL 3 th e performance o' 
P™“ ise . to pay that sum is deferred. Th( 
immediate and is not dependem 
upon performance of the deferred promise. B\ 
Cl. 4, on default of performance of the promise 
toe Government has the right to recover th 
1 ** promised amount ^nalnlm 

does not revive the old 
rights and obligations. By cL 5. the substituted 


promise is to be secured by hypothecation. 
Clause 6 clenches the issue. The contract stands 
finally concluded in terms of the settlement. The 
conclusion or termination is immediate. It is in 
terms of the settlement or the bargain which is 
embodied in the document. No party thenceforth 
will have further and other claims against the 
other. There is complete and immediate abroga¬ 
tion of the contract. The parties have settled 
all their disputes directly. There is accord and 
satisfaction by substituted agreement. The sub¬ 
stituted agreement discharges the existing causes 
of action. It also totally discharges and extin¬ 
guishes the original contract. The arbitration 
clause which is contained in the original con¬ 
tract perishes with it. 

(34) Very soon after the settlement the con¬ 
tractors committed breaches of the several terms 
of the settlement. Even after such breaches the 
Government insisted on performance of the sub¬ 
stituted agreement and received payment under 
it. Persistent breaches of the substituted agree¬ 
ment cannot and does not revive the original 
contract. 


(35) In my opinion the arbitration clause con¬ 
tained in the contract for Kettles Camp dated 
22-9-1944 has ceased to exist since 22-2-1949. The 
arbitrator, therefore, had no jurisdiction to enter¬ 
tain any claim with regard to that contract 
and the award, so far as it relates to it is a 
nullity. It is, therefore, not necessary to decide 
if there is any error of law on the face of the 
award so far as it relates to that contract. 

(36) It is also clear that the contract dated 
2-4-1943, for Laddies Cook and the arbitration 
clause contained in it have not been abrogated 
by the settlement contract dated 6-9-1948. By 
the express words of the settlement contract the 
original contract is to be determined only on 
payment in terms of the settlement. Such pay¬ 
ment was not made and the original contract and 
its arbitration clause continued to exist. The 
arbitrator, therefore, had jurisdiction to make 
an award with reference to that contract. I am 
also satisfied that there is no error on the face 
of the award so far as it relates to that con¬ 
tract. 


(37) Unfortunately the arbitrator has made an 
award the operative portion of which is as 
follows: 

“The result is that, on a review of the entire 
evidence that has been produced before me, I 
have come to the conclusion that there ought 
to be an award for Rs. 1,16.446/11/5 in favour 
of the claimant — the Union of India — and 
against the respondent M/s Kishorilai Gupta 
and Bros. The amount awarded shall carry 

in.p mio at f 6 cent * P er annum from 

1 0-8-1949 upto the date of payment. I award 
accordingly. 

The stamp duty on this award has been paid 

lL, U lL. G i7 ernm ^ t - 1 direct that respondent 
22? ^° uld j*? 1.000/- as cost of arbitra- 

aw^rded°' eedine3 ln addlUon to the amount 

f J2 8) -22* l assumes that there is a sepa- 

*?• 3 ' 164/4/ - to respect of the 
rTWwBSs 2-4-1943 and another award of 

Sm'Si ln W* of ^ con ‘ract dated 

toe!™;* c ? urt J however must deal with 
? 11 sta nds. The award on the face 
there £ a lump *i ,rn award - On the face of it 

tract dated SKS? a S rt J n respect of the con- 
wtth ^ Court cannot ascertain 

toe award which the arbitrator 
thl U ^Lil aV€ . °l ade 11 his verdict in respect of 

toe wHH 80 da ‘? d 22-9-1944 were in favour of 
toe petitioner. The petitioner claimed to appro- 
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priate the payment of Rs. 11.000/- made since 
22-2-1949. towards all the three settlement con¬ 
tracts. The respondent claimed to appropriate 
that payment towards the contract dated 15-9- 
1944, for Bath Ovals but its witness C. C. Moo- 
klierji (Qq. 13 and 15) admitted before the arbi¬ 
trator that the payment was appropriated towards 
the contract dated 2-4-1943 for Laddies Cook and 
the contract dated 22-9-1944 for Kettles Camp. 
A separate finding with regard to appropriation 
may not be necessary for a lump sum award 
but such finding is clearly necessary if the arbi¬ 
trator were to make separate awards in respect 
of the last two contracts. Even if the figure 
of Rs. 1.16.446/11/- is split up into 2 figures the 
Court must add further words in the award to 
indicate in respect of which contract the good 
part of the award is made. If the Court were 
to pass judgment on the award -for Rs. 3.164/8/- 
without specifying in the award that it Is for the 
contract dated 2-4-1943 the Union of India may 
be met by a plea of res judicata when it sub¬ 
sequently enforces its rights in respect of other 
matters. The award of Rs. 1000/- for costs is 
clearly effected by the decision of the arbitrator 
with regard to the contract dated 22-9-1944. The 
Court is not certain in whose favour and for 
what sum the award for costs would have been 
if the arbitrator had decided in favour of the 
petitioner with regard to the contract dated 
22-9-1944. The Court cannot re-write this award. 
Part of the award is void and the whole award 
is therefore bad. 

(39) I pass the following order: 

I declare that the arbitration clause contained 
in the contract dated 22-9-1944, for Kettles Camp 
has ceased to exist since the settlement contract 
dated 22-2-1949. 

I declare and adjudge the award to be void 
and invalid and set it aside. 

The respondent must pay to the petitioner the 
costs of this application. 

A/H.G.P. Order accordingly. 
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DAS AND DEBABRATA MOOKERJEE JJ. 
Ramtaran Das, Petitioner-Appellant v. Adhar 
Chandra Das and others. Respondents. 

A. F. O. O. (F. M. A.) No. 6 of 1951, D/- 
11-3-1953. 

(a) Arbitration Act (1940), S. 14, sub-s. (2). 
Where notice of the filing of the award 

was issued to all the parties except the 
party who had himself filed the petition 
in Court for a direction on the arbitrators 
to file their award and two other parties 
who had already appeared in Court and 
filed their objections, the award was filed 
according to law. (Para 8) 

Anno: Arbitration Act, S. 14 N. 2. 

(b) Arbitration Act (1940), S. 14, sub-s. (2). 
The mere non-filing of khatas (account 

books) which were not received into evi¬ 
dence is not sufficient to vitiate the pro¬ 
ceedings and render the filing of the award 
otherwise than in accordance with law. 

12 WR 397, Distinguished. (Para 9) 

Anno: Arbitration Act. S. 14 N. 2. 

(c) Arbitration Act (1940), S. 14, sub-s. (1). 
The object of a notice of the making and 

( signing of the award is to apprise the par¬ 
ties to the arbitration agreement, of the 
fact of the making of the award so as to 
\ enable them to prefer objections before the 
\ Court in proper time. A mere omission on 


a. La 


! the part of some of the arbitrators to sign 
the notice required by the section is a 
mere irregularity and does not vitiate the 
proceedings. 43 Cal WN 924; AIR 1943 
Bom 221 , Distinguished. (Para 10 ) 

Anno: Arbitration Act, S. 14 N. 1. 

* (d) Arbitration Act (1940), S. 30 — Mis¬ 
conduct, what amounts to. 

If the making of an award is a judicial 
act the arbitrators must exercise their 
judgment in valuing the properties in dis¬ 
pute and in making proper allotments. 
The arbitrators cannot delegate their right 
to one of them or to strangers unless the 
parties to the reference consent thereto. 

If no evidence is taken by the arbitrators 
as regards the actual value of the diffe¬ 
rent items of properties, a mere discussion 
between the arbitrators and the parties 
cannot be regarded as a substitute for 
arriving at a proper valuation of the pre¬ 
mises. 

Where therefore the work of valuing 
the agricultural lands and making allot¬ 
ments was done by the Surveyor and not 
by the arbitrators, 

Held, that the arbitrators* proceedings 
were not properly conducted and the 
award mode by the arbitrators could not 
be sustained. (Para 13) 

Anno: Arbitration Act, S. 30 N. 10. 

(c) Arbitration Act (1940), S. 14, sub-s. (2). 

Where the facts indicated that the final 
award embodied a decision by the arbi¬ 
trators as a whole, the mere fact that one 
of the arbitrators did not sign the final 
award, did not render the award invalid. If 
a contrary view is taken, the minority 
would be able to frustrate a decision 
reached by the majority of the arbitrators 
which, according to the arbitration agree¬ 
ment, was binding on all of them. Case 
law referred. (Para 14) 

Anno: Arbitration Act, S. 14 N. 2. • 

(f) Arbitration Act (1940), Ss. 30, 16 — “Is 
othenvise invalid.” 

A division of the moveables is not in¬ 
extricably bound with the division of the 
immoveables. The objection that the award 
was ineffective as it did not divide the 
moveables and left some of the immove¬ 
able properties joint cannot, therefore, be 
sustained. If there was any objection on 
this score, that could have been cured by 
a remission of the matter to the arbitra¬ 
tors under S. 16 of the Arbitration Act. 
AIR 1943 Pat 285, Ref. (Para 15) 

Anno: Arbitration Act, S. 16 N. 2, S. 30 N. 6. 

(g) Arbitration Act (1940), S. 30 — “Is 
otherwise invalid.’* 

Where some of the property included in 
arbitration was held by a person benarm 
for the joint family and the decision of the 
arbitrators required that person to make a 
conveyance in favour of all the parties to 
the reference, the mere fact that the per¬ 
son was not a party to the reference did 
not vitiate the award. (Para 16) 

Anno: Arbitration Act, S. 30 N. 6. , 

(h) Arbitration Act (1940), S. 30 — Juris- 

It is not the function of the Court to 
disturb the finding of the arbitrators if it 
has been reached bona fide. After a 
award has been filed if objections are 
raised by a party to the reference, the 
Court has to decide these objections, but 
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the ambit of the powers of the Court is 
either to modify, remit or set aside the 
award. No other duty is cast on the Court. 
Where the award has to be set aside no 
decree can follow on the basis of the 
award. (Para 20) 

Anno: Arbitration Act, S. 30 N. 7. 
Syamacharan Mitter, Rishikesh Chatterji, 

Bibhuti Bhusan Majumdar, for Appellant; 

Sarat Chandra Jana* and Bhutnath Chatterji, 

for Respondents. 
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DAS J.: This is an appeal by Ram Taran 
Das and is directed against an order of Mr. 
B. P. Bakshi, learned Subordinate Judge. 1st 
Court, Hcoghly, dated 5-10-1950. 

(2) The appeal arises out of certain pro¬ 
ceedings in arbitration which arose out of a 
dispute between the descendants of one Ram 
Jiban Das. The relationship of the parties is 
set forth in the following genealogical table. 

RAM JIBAN DAS 

_I_ 

I III 

Nibaran Adhar Chandra Banku Bihari Gagan Chandra 


Chandra Opposite Tarty 
I No. 7 

Gostho 

Opposite Party 
No. 6 


(predeceased) 
= Jogmaya 
Opposite Party 
No. 5 


Puma Chandra 
= Renu Bala 
Opposite Party 
No. 2 


I 

Ram Taran 


Nalini Kanta 
= Binapani 
Opposite Parly 
No, 1 


Amar Nath 
Opposite Party 
No. 3 


I 

Probhat Kumar 
Opposite Party 
No. 4 


(3) In consequence of disputes between thi 
descendants of Ran Jiban Das there was ai 
agreement to refer such disputes to the arbi 
tration of five persons as arbitrators. Th< 
agreement is dated 25-7-1945. The arbitrator 
‘he parties were Rama Prosac 

KhmnH Ury M o Sa ~ e / Haradh one Chandra 
Pnii/ nnH Choudhury, Jitendra Natl 

Pa Y‘ „! KanU Chara , n Pal - The arbitrator 
met together on several occasions and ultimate 
ly an award was made on 12-10-1948. Thi 
?JY ard wa J s, 8ned by four out of the five arbi 
trators; Ka nti Charan Pal did not sign thi 

bv a £ m °^™ 10 n 1948 ' wafmS. 

id under the Provisions of S 

u-£ r ^ ltratlon 1940, for calling upon thi 

fS5*522" to *jf the award. In pursuance o 
a direction by the Court one of the arbitrator 

9% ndr L N ^f l i?- led .- the award on 28 ‘ 3 

tho o^A 7 ^' 1949 * objections to the filing o 

party ^fo by G ° stha ’ opposit. 

party No. 6 and Adhir, opposite party No. 7 


Thereafter on 15-4-1950, the Court directed a 
notice of the filing of the award to be served 
on cpDosite parties Nos. 1 to 5. No notice ol 
the filing of the award was directed to be 
served on opposite parties Nos. 6 and 7 or on 
the petitioner Ram Taran Das. After a con¬ 
tested hearing, the learned Subordinate Judge 
by his order dated 5-10-1950, rejected the ap¬ 
plication filed by Ram Taran Das and refused 
to pass a decree in terms of the award. Being 
aggrieved by this order Ram Taran Das has 
appealed to this Court. 

(4) Mr. Mitter, learned Advocate appearing 
in support of the appeal, has pressed several 
grounds challenging the finding of the learned 
Subordinate Judge on the various points re¬ 
ferred to in his judgment. 

(5) Before I deal with these grounds it is 
necessary to state that the learned Subordinate 
Judge by his order has dealt with what seem¬ 
ed to him various defects in the filing of the 
award and in the proceedings before the arbi¬ 
trators. The judgment, however, does not deal 
with the facts bearing cn some of these points. 
We have, therefore, perused the record with 
the assistance of the learned Advocates ap¬ 
pearing on behalf of the parties. 

(6) The first ground which was raised by 
Mr. Mitter relates to the finding of the learn¬ 
ed Subordinate Judge that the award was not 
filed according to law. The learned Subordi¬ 
nate Judge was of the opinion that the award 
was filed by a party. This view is entirely er¬ 
roneous and is opposed to an entry in the 
Order Sheet which clearly shows that Jitendra 
Nath Palit, one of the arbitrators, filed the 
award. 


(7) The next ground on which the learned 
Subordinate Judge found against the peti¬ 
tioner was that notice of the filing of the 
award was neither issued nor served on the 
petitioner and opposite parties Nos. 6 and 7. 


(8) Under S. 14(2), Arbitration Act, a duty 
is cast on the Court to give notice of the 
filing of the award once the award is filed in 
Court. In the present case, the facts which I 
have recited above show that such a notice 
was issued only on opposite parties Nos. 1 to 
5 presumably because the petitioner Ram 
Taran Das had himself filed a petition in 
Court for a direction on the arbitrators to file 
their award, and opposite parties Nos. 6 and 
7 had already appeared in Court and filed their 
objections. There is, therefore, no substance in 
the ground made by the learned Subordinate 
Judge that the award was not filed according 
to law because the notice of the filing of the 
award was n °t directed to be served on the 
petitioner and opposite parties Nos. 6 and 7. 

(9) The learned Subordinate Judge was also 

° pin . 10n , tha ‘ ‘he award was not filed 
to > a 'Y because certain account 

awnrH 6 tI n0t i fl ed t in CoUrt along with the 
r 1 devant provision is S. 14(2), 

that iho °o n 1949 l The section requires 
'„ a ‘‘ he arbitrators shall cause to be filed the 

-anv d doLc a if f i lgned !j opy of 14 together with 
K d i posi *i® ns and documents which may 

ThU in. taken and pr0ved before them/’ 

civil p r n i c onS esP T 0nds ]° para . 10 of Sch - n, 

n li 4 !? nece ssary to state certain facts. 
lU PP f~ the 0rder Sh eet that on 1-9- 
J? 49, _ a Petition was filed by opposite parties 
!J 0S - 6 aad 7 for a direction on the petitiS 
to produce certain khatas (account boS 
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alleged to be in the latter’s possession. This 
petition was disposed of by the Court by 
Order No. 58 dated 3-9-1949. The learned 
subordinate Judge rejected the application on 
the ground that he saw no reason why the 
account books should be produced by the peti¬ 
tioner. 
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The evidence bearing on this point may now 
be summarised. One of the arbitrators Rama 
Prosad Choudhury was examined. In his de¬ 
position the witness stated that no account 
books were filed before the arbitrators. Fur¬ 
ther examined, the witness added that the ac¬ 
count books were shown to the arbitrators but 
were left with the parties. The witness further 
stated that no statement of accounts was pre¬ 
pared. Nalini Kanta Das, witness No. 1 for 
the opposite parties, stated that khatas for 
ten years were shown to the arbitrators. They 
were not signed by the arbitrators but remain¬ 
ed with the opposite parties. It appears from 
the above facts that these account books were 
not marked as exhibits in the case and were 
not received in evidence by the arbitrators. 
They were merely looked into by the arbi¬ 
trators for certain purposes. No objection on 
the above ground was taken in the petition 
of objections filed by the opposite parties Nos. 
6 and 7. 

The question is whether the non-filing of the 
khatas (account books) along with the award 
was a defect which rendered its filing as not 
being in accordance with law. Section 14(2) 
requires the arbitrators to file documents 
which have been proved before them. These 
accounts were never marked as exhibits or 
received in evidence. In the case of —‘Maha¬ 
raja Sir Joy Mungal Singh v. Mohan Ram 
Marwaree\ 12 W.R. 397 (A), Norman J. ob¬ 
served that all books and exhibits together 
with the proceedings which have been remov¬ 
ed from the ‘nathi’ (records) should have been 
returned to the Court. That case turned on 
the corresponding provision of S. 320, Civil 
P. C., 1859. The facts of that case are entirely 
dissimilar. In that case the reference was 
made through the intervention of the Court. 
Certain papers and documents had been made 
over to the arbitrators along with the Refer¬ 
ence made to them. These papers were a part 
of the proceedings and in spite of the objec¬ 
tions filed by a party to the reference, they 
were returned to one of the parties to the 
reference. In those circumstances, the Court 
was cf the opinion that this was an illegality 
vitiating the proceedings. In the present case, 
for reasons I have already given, the mere 
non-filing of these khatas which were not re¬ 
ceived into evidence is not sufficient to vitiate 
the proceedings and render the filing of the 
award otherwise than in accordance with law. 
There is, therefore, no force in the ground 
made by the learned Subordinate Judge against 
the petitioner. The learned Subordinate judge 
was. therefore, not right in his view that the 
award was not filed in accordance with law. 


(10) The learned Subordinate Judge was 
also of the view that as notice of the signing 
of the award was given by some of the arbi¬ 
trators the proceedings were defective. Section 
14(1) requires that the arbitrators shall make 
and sign the award and give notice of the 
making of the award to the parties to the 
reference. Our attention was drawn to a deci¬ 
sion of this Court in the case of —‘Mairamjan 
Bibi v. Asaraddi’, 43 Cal WN 924 (B). That 


case turned on a construction of para 10, Sch 

H m ? 1V1 *4 9*; which was in terms 

similar to s. 14. In that case, however nn 
notice whatsoever was given of the signing of 
the awarH It was held by a Benchof Ihi 


SS" this rendered the proceedings in? 
vahd f °r the reason that unless notice is given 


to the parties of the filing of the award the 
parties would have no opportunity of filing 
objections, within the time prescribed by Acf 
Our attention was also drawn to the case of 
Luxmi Bai v. Sridhan Manik’, AIR i<m 

B T 22 1 (C) ;. That case - however, was o£ 
where the notice of the award was given by 

an Attorney acting on behalf of all the parties, 
ine present case is not covered by the two 
decisions referred to above. 

The question, therefore, is whether the fact 
that notice of the making and the signing of 
the award was given by some of the arbitra¬ 
tors rendered the proceedings invalid. The 
object of such a notice, in my opinion, is to 
apprise the parties to the arbitration agree¬ 
ment, if the fact of the making of the award 
so as to enable them to prefer objections be¬ 
fore the Court in proper time. A mere omis¬ 
sion on the part of some of the arbitrators to 
sign the notice required by the section is a 
mere irregularity and does not, in mv opinion, 
vitiate the proceedings. There is. therefore, 
no substance in the ground that the proceed¬ 
ings should be regarded as invalid merely be¬ 
cause the notice of the making of the award 
and the signing thereof was given by some of 
the arbitrators and not by all of them. 

(11) The next ground which was made by 
the learned Subordinate Judge related to the 
valuation of the properties in dispute and of 
the making of the allotments by the arbitra¬ 
tors. 

(12) This question has to be answered 
under two heads : first, as regards the home¬ 
stead properties and as regards the agricul¬ 
tural lands. I shall first take up the homestead 
properties. In dealing with this matter, I 
shall consider first the valuation of these pro¬ 
perties and secondly the allotment thereof. 
The proceedings before the arbitrator were 
marked as Ex. 7. The record of the arbitra¬ 
tors of 13-5-1946. shows that there was a dis¬ 
cussion as to value of each one of the houses 
which were the subject-matter of arbitration. 
The meeting was adjourned to 21-5-1946, on 
which date, as the Order Sheet of the Arbi¬ 
tration Case shows, arguments were heard 
and discussions made by the parties in the 
presence of the arbitrators. Rama Prosad 
Choudhury, one of. the arbitrators, who was 
examined in the case, deposed to say that in 
view of the experience of Rai Saheb Hara- 
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dhone Chunder the question of valuing the 
properties was left to him. He also said that 
the arbitrators made enquiries from the 
parties and added that the parties did not 
want to adduce evidence. The proceedings be¬ 
fore the arbitrators on 21-5-1946, and 29-5- 
1946, show that the suggestions of the parties 
as regards the allotment of the houses were 
considered and reasons are given as to why 
the different houses were being allotted to the 
dilTerent co-sharers. 

(13) The above review of the proceedings 
and of the evidence shows that no evidence 
was taken by the arbitrators as regards the 
actual value of the different items of proper¬ 
ties. A mere discussion between the arbitra¬ 
tors and the parties cannot be regarded as a 
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substitute for arriving at a proper valuation 
of the premises. The suit was one for parti¬ 
tion and a fair partition obviously implied a 
fair estimate of the different items of proper¬ 
ties and a fair allotment implied that each 
one cf the co-sharers got an allotment propor¬ 
tionate to his share. It is true that the arbi¬ 
trators can come to a rough and ready con¬ 
clusion and that they are not required to pro¬ 
ceed formally as in a Court of Law. At the 
same time, a decision on the question of valua- 
^ tion cf the premises has to be reached by all 
the arbitrators acting jointly and they could 
not delegate this duty to one of them, even if 
the latter has special knowledge about valua¬ 
tion. The proceedings do not indicate that Rai 
Saheb Haradhone Chunder who was, on Rama 
Prosad’s evidence, entrusted with the duty of 
valuing the homestead properties, stated to 
the other arbitrators or discussed with them 
the question of valuation. Mr. Jana appear¬ 
ing on behalf of the respondents referred us 
to a decision in the case of —‘Daulatsing Bapu- 
sing v. Ratna Anadsing*, AIR 1926 Bom 527 
(D). That case lays down that there is no 
objection to parties having the assistance of 
an arbitrator who has special knowledge of a 
particular fact but even so the parties should 
be given the opportunity of considering the 
estimate made by such an arbitrator and of 
giving evidence in rebuttal of such an estimate 
if they are so advised. I shall refer to this mat¬ 
ter again after I have referred to the evid¬ 
ence as regards valuation of the agricultural 
lands. 


The arbitration agreement, Ex. 1 , provide 
ior the appointment of an Amin for the put 
P° se of surver (vide para Gha). The proceed 
b ® fore the arbitrators show that on 29-4 
1946, the arbitrators decided that a list of th 
lands, classification thereof, would be mad' 

Nath a, p«tl? n « Wlth , ass ‘stance of Jitendr; 
SSjLf* lIll », one of the arbitrators. The pro 
also s . how that the Amin an< 
irSnf ? entrusted with the task of ap 
PhnS the . inco J?e of the lands. Rama Prosac 
Choudhury in his evidence stated that th 

it "was a - 1St- u He further deposed tha 

tL Amin who prepared the 'tokes’ o 

ij}®. ianded properties. This clearly indicate 
i**® 1 the , work of valuing the agricultural land: 
v?i mak j g allotments was done by the Sur 

enc° r referred° t 0 b aho he T* eZ 

that the a , b< £!* s ^°' vs on the contrary 

ik? e c.. of the allotments were madf 

srEiiSwfrl 1 

the arbitrators and thf ™L° Pmon between 
!o° come"!?a dedsioWd 

a °! - -as?vs.-as 

observations^of °Noman I J fo!Io y ing 


lors in the presence of cne another and at. 
ihe same time”. If the making of an award; 
is a judicial act the arbitrators must exercise i 
tiieir judgment in valuing the propei lies in j 
dispute and in making proper allotments. The 
arbitrators cannct delegate their right to one 
of them or to strangers unless the parties to 
the reference consent thereto. When people 
go to arbitration, they bind themselves to 
abide by a decision of the arbitrators of their 
own choice. They do not bargain for a deci¬ 
sion of their disputes by a stranger in whom 
they may have no confidence. In the case of 
—‘Punjab Province v. Dr. Lakhmi Dass\ AIR 
1944 Lah 149 (F), it was pointed out that the 
principle that no person should be bound by 
a proceeding had in his absence and to his 
prejudice, applies to arbitration proceedings. 
It does not appear from the Order Sheet of 
the arbitrators that the parties were present 
at any time when the Amin made the valua¬ 
tion or when the allotments were made & cast 
up. It is also well settled that a delegation by 
the arbitrators to a stranger is entirely in¬ 
valid (see the case of — 1 AIR 1944 Lah 149 
(F)\). On this ground I am of opinion that 
the arbitrators’ proceedings were not properly 
conducted and the award made by the arbi¬ 
trators cannot be sustained. 


Ki'tj ±ne learned uuwiumavc was 

further of the opinion that the award was in- 
eiFective as it was not signed by all the arbi- 

no doubt requires that the 
arbitrators after they have made the award 
shall sign the same. In the present case, the 
arbitration agreement provided for a decision 
of the disputes by a majority of them. The 
proceedings show that a draft award was 
made and this draft award was signed by all 
of them. Mr. Jana contended that there is 
nothing to show that this draft award was 
signed by all the arbitrators. This, however, 
is not correct Rama Prosad Choudhury, one 
of the arbitrators, deposed that aU the arbi- 
rators signed the draft award and he proved 
the draft award in Court. There is no rebutt- 
ing evidence to show that Kanti Charan Pal 
did net sign the draft award. It has not been 

Sw?J!i ed q& at # th ? fin u J award follows the draft 
award. The facts, therefore, indicate that the 
final award embodies a decision by the arbi- 
trators as a whole. The question, therefore 

tratoif h £L\ he rE ere fa S? that one of the arbl- 
trators Kanti Charan Pal did not sign the 

nnoi* awa £d rendered the award invalid The 
cases ,0 a n nd h h,<: b ^ n COnsidered ® number of 

is drlwn .fn "Si 31 " fusion and an award 

minority does 2 /henw^ *5® dissentin 8 
der the awanfl «SSiJ he £u ar ? does not un¬ 
pointed niif th-,* ♦iP- va lc ! - learned Judge 

AIR 1945 Pat 140 (Hi «??S gbub T u‘ Kaulesar’» 

Mohammed 
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The view taken by the learned Subordinate 
Judge on this point cannot be sustained. 

(15) It was also held by the learned Sub¬ 
ordinate Judge that the award was ineffective 
as it did not divide the moveables and left 
some of the immoveable properties joint. As 
regards the last matter, this was done with 
the consent of the parties. As regards the par¬ 
tition of the moveables, the position is this: 
The arbitrators agreed that the moveables 
would be divided by Kanti Charan Pal. The 
latter, however, refused to act. The move¬ 
ables were accordingly left joint. A division 
of the moveables is not inextricably bound 
with the division of the immoveables. If there 
was any objection on this score, that could 
have been cured by a remission cf the matter 
to the arbitrators under S. 16, Arbitration Act. 
This view is supported by the decision in the 
case of — ‘Ram Bahadur Jha v. Sree Kant 
Jha’, AIR 1943 Pat 285 (J). 

(16) The award directed Binapani, wife of 
Nalini Kanta. to execute a conveyance. The 
learned Subordinate Judge was of the opinion 
that as Binapani was not a party, this part of 
the award was ineffective. It appears, how¬ 
ever, that on the finding cf the arbitrators this 
property was held by Binapani benami for the 
joint family. The decision of the arbitrators 
required Binapani to make a conveyance in 
favour of all the parties to the reference. The 
mere fact that Binapani is not a party to the 
reference docs not vitiate the award. The deci¬ 
sion on this point benefited all the parties. 
What other steps may have to be taken to get 
a conveyance is a matter with which we are 
not concerned. 


West Bengal (Lahiri J .) : 4. \ t g 

After an award has been filed and objections 
raised by a party to the reference, the Court 
has to decide these objections. Under S. 15 
Arbitration Act, the Court may correct or 
modify the award. Under S. 16 it may remit- 
the award to the arbitrators for their consi¬ 
deration on grounds mentioned therein. Un¬ 
der S. 30 the Court can set aside 
the award on grounds stated therein. 
Section 17 provides that if the Court sees no 
reason to modify, remit or set aside the award, 
it shall pass a judgment in terms of the 
award. The ambit of the powers of the Court 
is, therefore, either to modify, remit or set 
aside the award. No other duty is cast cn the 
Court. In this case, for reasons which are 
given by the learned Subordinate Judge and 
affirmed by us the award has to be set aside. 
As the award has to be set aside, no decree 
can follow on the basis of the award. The 
application filed by Ram Taran Das must, 
therefore, be dismissed. 

(21) The question whether the arbitration 
agreement is subsisting or not is not a matter 
which arises in these proceedings. We are, 
therefore, net called upon to pronounce upon 
this question. 

(22) In the result, this appeal fails and is 
dismissed with costs, hearing fee five gold 
mohurs. 

(23) DEBABRATA MOOKERJEE J.: I agree. 

B/H.G.P. Appeal dismissed. 
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(17) The learned Subordinate Judge was also 
of the opinion that Jogmaya was given an 
allotment although she had no share, her hus¬ 
band having predeceased his father. There is 
no substance in this finding. The arbitration 
agreement expressly provided that Jogmaya 
would be given a share and this agreement has 
been given effect to by the arbitrators in their 
award. 

(18) The learned Subordinate Judge was 
also of the opinion that the allotment was un¬ 
fair because an item of property popularly 
called “Goalbari” was allotted to Adhar, oppo¬ 
site party No. 7. We have been referred to 
the evidence bearing on this point. It appears 
from the deposition of Gostho, opposite party 
No. 6, that Gostho’s father used to live in this 
“bari” and on his death Adhar was in occupa¬ 
tion. It was a tin-roofed structure and the ar¬ 
bitrators have given cogent reasons why this 
property was allotted to Adhar. After all, this 
is a matter entirely in the discretion of the 
arbitrators. It is not the function of the Court 
to disturb the finding of the arbitrators if it 
has been reached bona fide. There is no sub¬ 
stance in this ground also. 

(19) In the result, the decision of the learn¬ 
ed Subordinate Judge is sustained on the 
ground that the award is defective in the mat¬ 
ter of valuation of the disputed premises and 
in the matter of allotment of the same. 

(20) The next question is as to the form of 
the order which has to be made. The learned 
Subordinate Judge was of the opinion that 
the arbitration proceedings were not main¬ 
tainable and that the award was not valid and 
legal, and as such no decree can be passed on 
such an award. I may refer to the material 
provisions of the Arbitration Act on this point. 


Subal Chandra Kundu, Appellant v. State of 
West Bengal and others, Respondents. 

A. F. O. O. No. 112 of 1951, D/- 9-12-1952. 

(a) Bengal Rationing Order (1943), Cls. 3 (4), 
10 (3) — Cancellation of permit. 

The revocation of a permit is after all a 
matter of discretion of the revoking autho¬ 
rities and if the order of revocation is not 
contrary to any principle of natural justice, 
it is impossible for the Court to interfere 
with that order. Case law discussed. 

(Para 17) 

(b) Bengal Rationing Order (1943), Cl. 22 — 


legation of power. 

Held that the Director of Rationing h3d 
been authorised to exercise the powers 
under paras. 3(1) and 10 (3) of the Bengal 
Rationing Order. (Para 19) 

(c) Bengal Rationing Order (1943), CIS. 3 (4), 
i (3) _ Validity. 

(Quaere) Whether Paras. 3 (4) and 10 
(3) of the Bengal Rationing Order are void 
to the extent that they empower the autho¬ 
rities concerned to revoke an appointment, 
or a ration document without assigning any 
reason. (Para 21) 

Binayak Nath Banerjee and Sushil 
Eswas, for Appellant; J. Mazumdar, A. Lr. •> 
r Respondents. 

ASES CITED: 

\) (’50) 54 Cal WN 883 (PC) 

*) (’50) 54 Cal WN 893 (PC) 

:) (1911) 80 LJKB 796: (1911) AC 1/9 
}) (*52) AIR 1952 Madh-B 128: MLR (1952) 

LAHIRI J.: The appellant s ^ al JS- 
ra Kundu is the owner of an estates 
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ment. named National Milk Company, at 
premises No. 1/9 Nilmony Mitra Row, and 
used to carry on the business of mar 
nufacture of condensed milk. After the introduc¬ 
tion of sugar control in October 1949, the appel¬ 
lant was granted an establishment sugar permit 
for 3 mds. 12 srs. of sugar per week for the manu¬ 
facture of condensed milk only. It is alleged 
that prior to the introduction of sugar control in 
1949 the appellant also used to manufacture 
lozenges, sugar candy and toffees. In 1950 the 
appellant filed several applications to the Central 
as well as to the State Government for allotment 
of an additional quantity of sugar for the manu¬ 
facture of sugar candy, lozenges etc. but his appli¬ 
cations were rejected. 

(2) On 9-9-1950 an Area Inspector of the Civil 
Supplies Department, named S. Mukherjee. ins¬ 
pected a lozenge manufacturing factory, named 
Oriental Confectionary, where the appellant was 
employed as the manager and asked the appel¬ 
lant to accompany him to the appellant's condens¬ 
ed milk factory. The appellant expressed his in¬ 
ability to comply with the request on the ground 
that it was not possible for him to remove him¬ 
self from the lozenge factory leaving the charge 
to the workers. 

(3) On 11-9-1950, the said area Inspector visited 
the appellant's condensed milk factory and made 
a note in the Daily Consumption Register which 
runs as follows: 

“Stock of sugar could not be weighed. Found 
one full bag and two bags loose. — the total ap¬ 
proximating 5 mds. 4 srs. Also found 44 tins 
of condensed milk (14 oz. each). Printed cash 
memos are not issued for sale of products. Found 
‘Kundas’ in the Factory and one log of round 
solid wood. Account upto 6-9-50 i. e. in arrears 
for 4 days.” 

(4) On 23-10-1950 when the appellant went to 
purchase the sugar, allotted by his permit, he was 
informed that his permit had been suspended. 

(5) Thereafter the appellant received a letter, 
dated 28-10-50 from somebody acting for the Joint 
Controller of Rationing asking him to show cause 
why his sugar permit should not be cancelled for 
misuse of sugar. The appellant showed cause by 
a letter dated 3-11-1950. in which he gave expla¬ 
nations for the presence of equipments for the 
manufacture of sugar candy in his condensed milk 
.Mm . and al f° arrears of accounts and his in- 

So? the raiUB ‘ 01 tte 

f J 6 '® ya ^tter. dated 13-12-1950 somebody acting 
for the Joint Controller of Rationing informed the 
appellant that “his establishment had been can- 
t^ CC o , Aga ^ st this order the appellant moved 

226 0f the Constitution 
f and obtained a Rule calling upon the 

S n en S \°h Sh0W ( ^ use why ^ order of can- 

not h P wi?L™ &PPeUa ? t ' S *u estab,lshment should 
withdrawn, or why the benefits under the 

appellants sugar permit No. N/Me/8 (suz) No 

37688 should not be restored. W/Me/8 (sug) No - 

™ respondents showed cause by a counter- 
affidavit affirmed by Sri Blvacar Das who is the 

fi^in 1 offl ' er .^kblishment) Directorate of l&- 
tioning and Distribution, Government of West 

The .P late ^ al allegations in the counter- 
f5 davlt are that the respondents had no know- 

tv^ 6 mad ,? n ? admlssl on about the allegation 
that the appellant had ever carried on the busi¬ 
ed t 0 hat m C Uf Ar P Ur T ° f S 1 gar candy and lozenge, 
f? d „ tbat the Area Inspector ascertained on local 

thSLiw. Suga 5 candy was manufactured in 
the appellants condensed milk factory. The Ins¬ 
pection Report of the Area Inspector and a state¬ 


ment in writing over the signatures of the resi¬ 
dents of the locality have been produced in this 
Court and collectively marked Annexure 'A” to 
the counter affidavit. 

(8) Bose, J. who decided the case pointed out 
various irregularities in the counter-affidavit filed 
by the respondents, but in spite of those irregula¬ 
rities he came to the conclusion that there was a 
ring of truth in the statements made therein. He 
also held that Clause 3 (4) and Ci. 10 (3) of the 
Bengal Rationing Order are void in so far as they 
provide for the cancellation of a permit without 
assigning any reason. In the end, however, Bose, 
J. discharged the Rule upon the view that the 
authorities had justifiable reasons for cancelling 
the appellant's permit. 

i9> Against the judgment of Bose, J. the appel¬ 
lant has iiled this appeal and Mr. Banerjee, ap¬ 
pearing in support of the appeal, has argued that 
in view of the irregularities in the counter-affida¬ 
vit Bose, J. was not justified in relying upon the 
statements contained therein. 

(10) I cannot accept this argument. The objec¬ 
tions to the use of the counter-affidavit are two¬ 
fold: in the first place, it is said that the de¬ 
ponent Sri B. Das does not state when he was em¬ 
ployed by the Directorate of Rationing and as such 
he was not competent to depose to the facts of 
the case. It is true that Sri B. Das does not 
state when he joined the office of tho Directorate 
of Rationing but he says that he is a Special 
officer of that office and has dealt with the case 
and is, therefore, acquainted with the facts of 
the case. I, therefore, see no reason to throw 
out the counter-affidavit on the ground suggested. 

(11) The second objection is that the verification 
clause is not in accordance with law, inasmuch 
as it does not state which specific parts are true 
to knowledge and which are not. The relevant 
parts of the counter-affidavit upon which Bose J. 
relied are matters of record kept by the Directo¬ 
rate of Rationing that is, the inspection report 
submitted by the Area Inspector which is an an- 
nqxure to the counter-affidavit. From the verifi¬ 
cation clause we find no difficulty in holding that 
this part was referred to therein as being a matter 
of record. It is not suggested that this report 
was not prepared by the Area Inspector. For 
these reasons. I am unable to give effect to the 
second objection raised by the appellant 

(12) The relevant part of the inspection report 

of the Area Inspector dated 11-9-1950 runs as fol- 
lows: 

“It has been made abundantly clear to me by 

Sot, ^ al Q Pe ° P 6 ' ha ' the p - H - used to manu- 
ReS ^ ar n C i ndy 11 m hls Establishment. 

hr mi n ,? : B , e , ngaU P e °P' e were contacted 
by me who all told me the same story, e. g. 

? w^e d ' , em P loyee ?f a nearby Grocer’s shop, 
3 inmates (male and female) of the same 

to e thif gi yf n a ^ten statement 
^t which is attached herewith. 

J™ 1 , 9 Kundas ta ^e Factory and husk 
tw e K f , the 700X1X5 111 Possession of 
nJ?' H? d th L s h f k required for making the 
rlnL d P P ro ° f , in connection with sugar 
ma " uf storing. Also found a log of 
round solid wood which is generally used bv 
SgJSg manufacturers for breaking the 

_ Enclo: 1 statement. 

Sd. S. Mukherjee 
11-9-1950 

Inspector (Estbts) 

loci] 3 ' written statement dgned S by tl0 the 

local residents on 9-9-1950 did not contain any 
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reference to the time when they saw the appellant 
manufacturing sugar candy, the Area Inspector 
again visited the locality on 21-11-1950. This time 
the residents of the locality signed a written 
statement to the effect that they saw sugar 
candy being manufactured in the appellant's 
establishment during the present sugar control. 

(14» It has been suggested that none of the 
signatories have come forward to swear to the 
facts contained in their written statement. I 
think, however, that that is not necessary. All 
that we have to see is whether the authorities 
concerned had sufficient materials before them 
upon which they could pass the order complained of. 
Upon the evidence on the record, I must hold 
that the authorities had such materials before 
them. 

(15) With reference to the presence of instru¬ 
ments for the manufacture of sugar candy, Mr. 
Banerjee has strenuously argued that his client 
used to manufacture sugar candy during the 
period of temporary decontrol of sugar. But the 
appellant has not produced any trade license, or 
document to prove that he used to manufacture 
sugar candy during the period of decontrol. 
Moreover, the presence of husk spread in one of 
the rooms occupied by the appellant points to 
the conclusion that he was manufacturing 
sugar candy quite recently, because husk is re¬ 
quired for making the floor damp proof in con¬ 
nection with the manufacture of sugar candy. 

(16) Bose, J. has relied on the decision of the 
Judicial Committee of the Privy Council in the 
case of —‘ Nakkauda Ali v. M. F. De S. Jayaratne*. 

54 Cal WN 883 (PC) (A) for the proposition that 
in a case of this description which deals with 
the revocation of a license the authorities con¬ 
cerned are justified in acting on reasonable 
suspicion which is not dissolved by the explana¬ 
tion offered by the licensee. This point has been 
brought out more clearly in the subsequent case 
of — *M. F. De S. Javaratne v. Bapu Miya Mohd. 
Miya\ 54 Cal WN 893 (PC) (B) where it has been 
said that on no view could it be held that the 
authorities concerned were under a duty to treat 
the case as if they were conducting a criminal 
trial with the prosecution put to strict proof of 
what was charged. Mr. Banerjee strongly argued 
that these decisions of the Privy Council are not 
correct and referred us to the decisions of the 
House of Lords in the case of — ‘Board of Edu¬ 
cation v. Rice*, (1911) App Cas 179 (C) and of 
the Madhva Bharat High Court in the case of 
—‘Bhatia Ghisalal v. R. T. Authority*. AIR 1952 
Madh B 128 (D). 

(17) The decision of the House of Lords does 
not deal with the question of revocation of a 
license and the Madhya Bharat High Court deals 
with a case where a license was revoked without 
issuing any notice upon the licensee. We accord¬ 
ingly hold that the cases relied on by Mr. Baner¬ 
jee have no bearing upon the facts of the present 
case. The revocation of a permit is after all a 
matter of discretion of the revoking authorities 
and if the order of revocation is not contrary 
to any principle of natural justice, it is impossible 
Tor us to interfere with that order. 

(18) In the case before us, the permit-holder 
was asked to show cause and he did show cause, 
but the authorities were not evidently satisfied by 
the explanation olfered. Mr. Banerjee argued that 
the final order of revocation communicated to 
the appellant by the letter, dated 13-12-1950. does 
not give any reason and therefore it is void. We 
have, however, to examine the entire proceedings 
to ascertain if any reasons were given. If we do 
so, we find that in the letter asking the 
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specifi- 

should 


appellant to show cause it was 

cally stated that the appellant _ UU1U . 

show cause why his permit should not be 
cancelled for misuse of sugar and the appellant 
snowed cause on that footing. From these facts 
it is abundantly clear that the appellant's per- 
mit was cancelled for misuse of sugar. 

(19» Lastly, Mr. Banerjee argued that the order 
of cancellation was made by an authority not 
properly authorised to exercise the power. Para¬ 
graphs 3(4) and 10(3) of the Rationing Order 
authorise the Provincial Government to exercise - 
the power of revocation, and para 22 empowers 
the Provincial Government to delegate this power 
By Notification No. 10087 D. C. S. dated 19-10^ 
1944. the Governor delegated this power to the 
Additional Controller of Rationing, Civil Sup¬ 
plies Department, Bengal, but in the counter¬ 
affidavit on behalf of the State it was stated that 
the order of cancellation had been passed by the 
Director of Rationing and Distribution. Mr. 
Banerjee has argued that the power of revoking 
a permit was not delegated to him under para 
22 of the Bengal Rationing Order and accordingly 
the order of cancellation is void. This point, 
though raised in the pleadings, was not pressed 
before Bose, J. nor has it been taken in the 
grounds of appeal before us. We. therefore, allow¬ 
ed the learned Assistant Government Pleader 
time to ascertain the correct state of facts. Our 
attention has now been drawn to a Notification 
N. 5086 D. C. S. dated 21-4-1945 by which the 
powers under paras. 3(4) and 10(3) of the Bengal 
Rationing Order were delegated to the Director of 
Rationing in the Directorate General of Food 
Department of Civil Supplies Bengal. 

This Notification was published in the Calcutta 
Gagette on 26-4-1945. But it is extremely unfor¬ 
tunate that it has not been included in the 
Enforcement Manual corrected upto 1-1-1952, 
which was published sometime in the year 1952. 
The omission to include this Notification in the 
Enforcement Manual gave rise to a suspicion if 
this Notification had not been subsequently with¬ 
drawn. To satisfy us on this point. Sri B. Das. 
Special Officer. Directorate of Rationing and 
Distribution, has filed an affidavit to 
the effect that this Notification No. 5086 
D. C. S. has not been withdrawn and is still in 
force. The appellant has not also been able to 
point out any subsequent Notification by which 
the aforesaid Notification has been withdrawn. 
Upon these materials I am satisfied that the i 
Director of Rationing has been authorised to ex-j 
ercise the powers under paras. 3(4) and 10(3) oil 
the Bengal Rationing Order. 

(20) In that view of the matter, the point raised 
by the appellant fails. But we desire to point 
out that considerable time of the Court was wasted 
on account of the non-inclusion of Notification 
No. 5086 D. C. S. dated 21-4-1945, in the Enforce¬ 
ment Manual, published by the Government in 
the year 1952. 

(21) Bose, J. has held that naras. 3(4) and 10(3> 
of the Eengal Rationing Order are void to the 
extent that they empower the authorities concern¬ 
ed to revoke an appointment, or a ration docu¬ 
ment without assigning any reason. As m tne 
case before us, reasons have been given by tne 
authorities for revocation of the appointment, 
this point does not arise for consideration ana 
we leave this point undecided. 

(22) Before parting with this case, we desire- to 
point out that our attention was invited to Nou 
fication No. 816/SC/Gen/102/51 - 31st March. 
1951 published in the Calcutta Gazette Extra 
ordinary of the same date, under which the ap- 
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pellant is entitled to purchase sugar from "free 
market’* without any permit. If that be so, it is 
<lifficult to realise why the appellant is seeking res¬ 
toration of the benefits of his permit No. N/ME/ 
8 (Sug)37688. It has, however, been suggested that 
this Notification may be withdrawn at any time 
by the Government. For these reasons I have 
given my decision on all the points raised by the 
appellant. 

(23) As all the points raised by the appellant 
fail, this appeal must be dismissed and the judg¬ 
ment of Bose J. affirmed. 

(24) The respondents are entitled to costs of 
this appeal hearing fee being assessed at five gold 
mohurs. 

(25) GUHA RAY J.: I agree. 

C/D.H.Z. Appeal dismissed. 
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Ajit Kumar Addy and others, Appellants v. 
S. M. Maitra, Collector, 24-Parganas, Respon¬ 
dent. 

A. F. O. O. (Mandamus) No. 71 of 1951, D/- 
3-12-1952. 

(a) Bengal Embankment Act (2 of 1882), S. 
7 (1) and (la) — Neighbouring Country. 

The expression “neighbouring country” in 
S. 7 (1) & (la) means the country neigh¬ 
bouring the embankment in question. 

(Para 13) 

( b) Bengal Embankment Act (2 of 1882), S. 25 
— Construction of. 

It is only after proceedings have started 
with a general notice under Ss. 7, 8 and 9 
that the Collector is entitled, in an emer¬ 
gency contemplated by S. 25 to order the 
commencement of the work in anticipation 
of the completion of those intermediate 
*k ep !L in p ? rt lb ot ^ er than the service of 
Ss*®? " otic e with which the proceed- 
Jl B n s ^ emse J v t s began, which cannot be 
gone through before action under S. 25 is 

Si , (Para 29 > 

M spo h en of in proviso to S. 25 

1 notlce of the work having 

o Th d e y r C o°,K n ? ed - and ° ot a general notice 
works £ K r S H^nt'on to casue such 

S 7 Thi? Vff eCUted : as contemplated bv 
™ ,s difference is deliberate and it 

nf thf n o ,- hat , whereas the prepara- 

Dlans ife th mnnf S ^ ma i e ^ ®P ec iflcations and 
plans etc. mentioned in S. 7 can be taken 

M*. Art. 226 _ 
One of the conditions precedent t« 

01 ■ .'"it of maid 5?Sfc5 hi 

aPPlying for it must have a right to 

3JhS?^ U ? esS u the • appUcant Proves the 

A?R i952°sc U i2 Vi, ght he ca ? not succeed. 
1952 SC 12, Bel. on. (Paras 31, 32) 

M^d an S I nstltuti(,n of Art. 226 - 

iss2? e of 0 Vwrnff t mand PreCed f nt to the 

Party applying f 0r it “cf mU . s the 

any laches g * st not be «Hty of 

(Para 34) 


(e) Constitution of India, Art. 226 —• 
Mandamus. 

A writ of mandamus will not be issued 
if the issue of such writ is bound to prove 
infructuous. (Para 35) 

Nirmal Chandra Chakravartty and Sailendra 
Nath Roy, for Appellants; J. Mujumdar A. G. P. 
and M. K. Sarkar, for Respondent. 

CASE CITED: 

(A) (’52) AIR 1952 SC 12: 1952 SCR 28 (SC) 

GUHA RAY J.: The appellants are the joint re¬ 
ceivers of the Auddy Estate. Chetla, who are the 
settlement holders from the Government in res¬ 
pect of certain Sundarban lands, known as Mouza 
Sridharnagore in P. s. Mathurapore in the dis¬ 
trict of 24-Parganas. One of the terms of the 
lease is that the lessees are responsible for the 
efficient maintenance of the existing embank¬ 
ments. sluice gates, etc. to the standard which is 
necessary for keeping the lot under cultivation 
and it was open to the Collector, in whose favour 
the lease was executed, to give notice to the lessees 
calling upon them to remedy the breach of any 
condition including the condition relating to the 
efficient maintenance of the embankment. 

(2) i On 4-5-1950. on receipt of a telegram from a 
number of cultivating tenants of the said lot. the 
Collector called for a report from the Assistant 
Engineer and the report of the Assistant Engi- 

■‘page H of the paper book, is to 
the effect that there were several breaches in both 
the western and southern boundary embankments 
or village Sridharnagore on 2-5-1950, and the 
m „ on ? ° f tbe embankments were being 
hi* d wf’ and ^though the breaches in the other 

Itronaf ( l nd ,u' they had not been mended so 
SffSL?* th e result that breaches occurred 
again therein on 31-5-1950. and upto 1-6-1950 thev 

JS? * u ] . eft to the mercy of the weather and the 
sal.ne water was entering the paddy field. 

(3) On the receipt of the said report, the Col- 

2 d °»r 50, directed a copy of it to be for¬ 
warded to the receivers of the Auddy Estate for 

t 2?7 n i950 mn Sr?w aCtiOri &Dd report COm Pliance by 
Estate 5 till^ifuui n ° response from the Auddy 
till 10-8-1950, when they filed a rWiHrvn 

*2” toe Collector, printed at page 13*55 
paper book, saying that the chakdare under them 
were responsible for the maintenance Tnd repSS 
of the embankments of their chaks under tEnii 
Wtt the lessees, “d thKe^ld ehak- 
dars had so long been maintaining the said hhorf's 
n pursuance thereof and it was UieS- prayer thS 
the Collector should call upon those ffidars to 

of°rejmlr. Se ,0r “ ^ 

Sl^iwcrsS 

“ a concession to the prayer of the lob- 
dare he directed notices to be issued on the diak- 

SS? 5 ®® 

253 as sfs 

substantial yjSta.S'toSd 

the SE 01 1116 repalr work carrle d out by 
ingorderj 2 " 1 " 1951, however, he passed the follow- 
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"Whereas the private embankment of Sncihama- 


gar L. Plot P. S. Mathurapur (western and 
southern side; was badly damaged by the cyclone 
and flood in September last and it is necessary 
for the protection of life and property that re¬ 
pair work should be taken up immediately. 

"And I am of opinion that the delay in the exe¬ 
cution of the work occasioned by proceedings 
commenced by a general notice under the 7th 
and following sections of the Act would be 
attended with grave and imminent danger to 
life and property. I cio not (sic; hereby order 
that the execution of the work should be taken 
uo forthwith under Section 25 of the Embank¬ 
ment Act in anticipation of the completion of 
the proceedings. 

"Issue notices under S3. 25 and 7/8 of the Act 
fixing 22-2-51 for enquiry and hearing objection 
if any. A. E. will furnish the names of Mouzas 
to be benefited.” 

(G; Tne actual notice issued in pursuance of 
this order is printed at page 22 of the paper book. 
This was issued on 4-1-1951. On the same date 
another notice, printed at pages 25-27 of the paper 
book, was also issued and this was under S. 7. 

(7) On 2-2-1951. evidently on the prayer of the 
receivers to stop the work under the Embankment 
Act, the Collector passed an order saying that he 
was’ not prepared to stop the work under the Ben¬ 
gal Embankment Act. 

(8) On 21-2-1951, the receivers applied to this 
Court under Art. 226 (1) of the Constitution of India 
lor a writ of Mandamus directing the opposite 
party to rescind the entire proceedings in R. M. 
Case No. 249-1950-51 (8>, or at any rate, to rescind 
the order dated 2-2-1951, in the said case. There 
was in the application a prayer for staying fur¬ 
ther proceedings but this prayer was not pressed, 
with the result that the work of repair which wa s 
directed by the Collector's order, dated 2-l-19ol. 
was not stopped. 

(9) The application for a writ of mandamus was 
refused by Bose, J. and this appeal directed against 
that order. 

(10) On behalf of the appellants Mr. Chakra- 
varttv has argued first that Section 7. Bengal Em¬ 
bankment Act, has no application to this case be¬ 
cause, in the first place, as stated m the notice 
under Section 25. all the villages affected bj the 
work were Sridhamagore and Rakhalpur. which 
amear from a copy of the lease executed by the 
Auddy Estate in favour of the Collector to be two 
of the Mouzas leased out to them, and the expres¬ 
sion "neighbouring country” in Section 7 <1> “j 
7 (la) excludes these Mouzas. In the second 
nlace he has argued that Section 7 has no appli¬ 
cation because the embankment in question does 
not satisfy the requirements of the various sub- 
sections of S. 7. 

(ID He has next argued that the action taken 
under Section 25 is bad, because no notice had 
been Issued under S. 7 previously 10 the imtiation 
of proceedings under Section 2d. On thisjpoint 
he has further argued that nothtog happened b 

ween 21-12-1950, and 2-1-1951. to lead the Cdjec 
tor to apprehend an emergency as contemplated 

‘"(^Thirdly, he has argued that the Collector's 
action was mala fide. 

(13. On the first and the third potaits; I might 
at once sav that I could not persuade myself as 
to the correctness of Mr. Chakravartys conten¬ 
tions The expression "neighbouring country in 
section 7 (1) and 7 (la) obviously means the 
country neighbouring the embankment ^ Ques¬ 
tion and there is nothing in the terms of the sec- 
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tion even to suggest that this neighbourine 
country excludes the Mouzas leased out 
if they, as must normally be the case, happen to’ 
adjoin the embankment. 

(14; As to the second branch of this contention 
of Mr. Chakravartty, it is impossible to express 
any opinion, because the facts necessary for its 
determination nave not been investigated, as this 
point was not raised before Bose J. 

(15; As to the third point namely, whether the 
Collector's action was mala fide, there is nothing 
whatever to suggest that the Collector's action -- 
was anything but honest, although it might have 
been negligent. This contention, therefore, can¬ 


not succeed. 


(16) The second branch of Mr. Chakravartv's 
argument on the second point is that it is quite 

f... .. ▲ A. 1 • t r ■ 
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clear from the counter-affidavit of the Collector 
that nothing happened between 21-12-1950. and 
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2-1-1951, to justify the Collector changing the order 
he had passed on 21-12-1950. under which the ap¬ 
pellants were given time upto March 2, to have 
the embankment repaired and to undertake the 
work of repair under Section 25. As far as I 
could make out from the materials before the 
Court, this contention is not altogether unjustified 
and it seems as though the Collector was trying 
to make up by his order dated 2-1-1951, for the 
time he had lost in acting on the prayers of the 
appellants. 

(17) This takes me to the second branch of Mr. 
Chakravarty's second contention which raises a 
very important question, namely the construction 
of Section 25 of the Bengal Embankment Act. The 
first thing to notice about the Bengal Embank¬ 
ment Act is that it defines in Section 3 "embank¬ 
ment” as well as "public embankment”. Public 
Embankments are those maintained by the ser¬ 
vants of the Government. The next important 
point to notice is that Chapter II of the Act deals 
or.lv with embankments which are not public. In 
order to appreciate the correct meaning of Sec¬ 
tion 25, it is necessary to examine the sections 
in part II. Section 7 of which Sub-section (la) 
only concerns us. runs as follows: 

"Subject to the provisions of Part III, whenever 
it shall appear to the Collector that any of the 
following acts should be done, or works (includ¬ 
ing any work of repair) executed, that is to say*. 

( 1 ) that any embankment which connects public 
embankments, or forms by junction with them 
part of a line of embankments, or that any em¬ 
bankment or watercourse which is necessary for 
the protection or drainage of the neighbouring 
country, should be taken charge of and main¬ 
tained by the officers of Government; 

(la) that any embankment which connects pub¬ 
lic embankments or forms by junction with them 
part of a line of embankments or is necessary 
for the protection of the neighbouring countr> 
should be repaired: 

(2) that any embankment, or any obstnic 
tion of any kind, which endangers tne 
stability of a public embankment or tn 
safety of any town or village, or which is lute. 
to cause loss of property by interfering with th 
general drainage or the flood drainage of any 
tract of land, should be removed oraltereo. . 

(3) that the line of any public embankmen 
should be changed or lengthened, or that any 
public embankment should be renewed 

a n»w embankment should be constated in 
stead of any public embankment or that any 
embankment should be constracted forthepr 

tection of any lands or for improvement^ 
any water-course, or that a sluice in a y p 
embankment should be made, 
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(4) that any sluice or water-course should be 
made, or that any public water-course snould 
be altered for the improvement of the public 
health, or for the protection of any village or 
cultivable land; 

(5) that any road which interferes with the 
drainage of any tract of land should be altered, 
or that any watercourse under or through such 
road should be constructed; 

he shall cause to be prepared estimates of the 
cost of such works, including such proportion 
of the establishment charges as may be charge¬ 
able to the works in accordance with the rules 
for the time being in force under this Act, or 
as may be especially ordered by the State Gov¬ 
ernment together with such plans and specifica¬ 
tions of the same as may be required. He shall 
also cause to be prepared from the survey map 
of the district a map showing the boundaries 
of the lands likely to be affected by the said 
acts and works, and he shall cause a general 
notice to be given of his intention to cause such 
works to be executed.” 


of w'ork referred to in S. 7 have to be done in 
the order in which they are mentioned, namely, 
that after the Collector ls of opinion that certain 
items of work mentioned in the various sub¬ 
sections of S. 7 have got to be done, he shall 
cause to be prepared the estimates etc. Secondly, 
he shall cause to be prepared a plan and thirdly, 
he has got a general notice of his intention to 
cause such works to be executed to be given. The 
form of the notice itself goes to show that there 
is no substance in this contention. As a matter 
of fact, it is perfectly clear from the scheme 
of this part oi the Act that what is of prime 
importance is the service of a general notice of 
the Collector’s intention to cause such works to 
be executed. The reason for this is not far to 
seek. As already stated, part II deals with embank¬ 
ments which are not public and so unless the 
Collector causes the general notice referred to 
m S. 7 to be served, the people interested cannot 
possibly know that the works with which they 
were entrusted under the lease would really be 
done at the instance of the Collector. 


(18) Then Section 8 says that the general notice 
to be issued under Section 7 shall as far as possi¬ 
ble be in the form, and state the particulars men¬ 
tioned in Schedule III to this Act annexed, and 
to this notice shall be annexed a list of all estates 
and villages, as far as is known, which are likely 
to be affected by the proposed work and to be 
chargeable in respect of the expenses of execut¬ 
ing the same, and a copy of the said estimates 
specifications and plans together with a copy of 
the map as aforesaid shall be deposited in the 
office of the Collector and shall be open to the 
inspection of any persons interested, who shall be 
allowed to take copies thereof. 

(19) Then S. 9 runs as follows: 

“Every such general notice shall be published in 
the manner provided by section 80 not less than 
30 days before the day appointed for hearing 
the persons interested.’ 1 


(20) Stopping here for a moment to examine 
three sections, one at once sees that before 

the Collector can proceed under these sections 
winch empower him to take up the repair etc. ol 
certain kinds of embankments mentioned in the 
different sub-sections of the sections, he will have 
to lorm an opinion that the acts in question are 
necessary in respect of these embankments which 
already, are not public embankments 

^ use 10 be Prepared estimates 
o the costs of such works together with such 
plans and specifications of the same as may be 
reqmred. He has also to cause to be preplrw 
from the survey map of the district a map show- 
uig the boundaries of the lands likely to be affect- 
ed by the said acts and works and lastly he has 
o cause a general notice to be given of his inten- 
tion to cause such works to be executed. 

(21) Section 8 prescribes the form of the notice 
and S. 9 the method of its publication It is 
clear from the form of the notice as given to 
Schedule HI that the first part gives nubliritv 

particular item or items of work done The 

TO* d J?rt? t th ,S that the estimat€s ol the proposed 
KJhSiifh 6 necessa 7 specifications and plans 
r? get , h ! i r . w Jth , a copy of the survey map showing 
the lands likely to be affected by the said work 
ti e , f0r inspection at the Collect^? office 
rLS2 y *i nter ? t Sl person who avowed to take 
ot p t£ part 8ive5 “ 
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(23) Section 10 empowers the Collector to hold 
an enquiry and hear the objections of any persons 
who may appear and under S. 11 after the enquiry 
he has to form an opinion as to whether the work 
is really necessary or not. In case he should 
be of opinion that the work is not necessary, the 
matter ends there. If, however, he is of opinion 
that the work has goo to be done, he cannot 
proceed straightway 10 order commencement of 
the work. What he has got to do is to report to 
the Commissioner of the Division. Under S. 12 
the Commissioner is also entitled to hold an 
enquiry if he thinks proper and after he has 
formed an opinion of his own as the result of an 
enquiry made by himself, or on the report of 
the Collector if he thinks no such enquiry is neces- 
sary, he has further to report to the Government 
and under S. 14 after the Government has made 
up its mind, that the work is really necessary, it. 
passes the final order and it is after this final 
order is published to the Official Gazette that 
the work can be token up. it is thus obvious that, 
between the service of a general notice under S. 
7 and the commencement of Ore work under the 
normal procedure outlined to this part of the Act 
here is a large gap and it is this which is likely 

T 0 ,hPn S H,o 1 e r d y * efened t0 to S. 25 with which 
I snail deal presently. 

(24) Section 25 runs as follows* 

"Whenever the Coilector shall be of opinion that 

Pri 6 il e a> n n executl0n of any work occasion¬ 
ed by proceedings commenced bv a genera' 

’J nder the 7th and following sections of 
this Act would be attended with grave and 

fnrthnHth danger to life or property, he may 
, f ° r L hw L th ca ^ se the exec ution of such work 

3 luch 1SeSbS“ C ‘ Patta ° f COrap,etl0 " ' 

t _ P ^° v ' ded tha t he shall without delay cause- 

Ptens of thp 6 ! thC e A tlmates . specifications and 

conv ^ thp Proposed works - together with a 
copy of the map as provided in S 7 and chnii 

***** s h 7 that theCollector 
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the Collector can initiate proceedings under S. 
25 even without a general notice under S. 7 
and he wants the Court to hold that the expres¬ 
sion "by proceedings commenced by a general 
notice under the 7th and following sections of 
this Act*’ really means proceedings to be com¬ 
menced by a general notice under the 7th and 
the following sections of the Act. In other words, 
his contention is that whenever the Collector 
is of opinion that the delay in the execution 
of any work occasioned by such proceedings is 
likely to be attended with grave and imminent 
danger to life and property, he may forthwith 
cause the execution of such work to be begun 
in anticipation of the completion of such pro¬ 
ceedings. Thus, his contention really envisages 
only one type of circumstances, namely, where 
the Collector forms this opinion prior to the 
initiation of proceedings under S. 7. His con¬ 
tention would not cover a case where the Collector 
forms that opinion after proceedings have been 
initiated under S. 7 and when it was pointed 
out to him that normally speaking the far larger 
number of cases would fall in the second category, 
he wanted the Court to hold that the expression 
•‘proceedings commenced” etc. really means pro¬ 
ceedings either to be commenced or pro¬ 
ceedings already commenced. 

The terms of the section. I must say, do not 
justify this interpretation of it. The proceedings 
commenced grammatically mean the proceedings 
already commenced. Now even according to Mr. 
Majumdar, even if it were possible to read into 
the section certain words viz., ‘to be*, or ‘already’ 
which are not there, the first set of supplementary 
words that Mr. Majumdar would have the Court 
read into the section would not really fit in with 
the scheme of the second part of the Act. Section 
25. as much as S. 7 and the succeeding sections, 
apply, as already stated, to embankments which 
are not public. Consequently, unless and until the 
Collector has formed an opinion that the work 
referred to in S. 7 is really called for in connection 
with an embankment which is not public and un¬ 
less and until he has actually notified his inten¬ 
tion of causing such works to be done, the 
public or the persons interested cannot possibly 
have any idea that such work was intended to 
be done by the Collector and the Collector him¬ 
self cannot possibly have any jurisdiction to pro¬ 
ceed under S. 25 unless he has already notified 
his intention under S. 7. That this is so would 
be further clear from the use of the word ‘‘com¬ 
pletion” in S. 25. If Mr. Majumdar’s contention 
were correct, all that the section need have said 
was that the work might being in anticipation 
of such proceedings instead of the phrase in anti¬ 
cipation of the completion of such proceedings. 
The very use of this word ‘‘completion” sug¬ 
gests that proceedings have already commenced 
before action under S. 25 is taken. 
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(26) There is another thing worth noticing in 
this connection. The proviso to S. 25 makes it 
obligatory on the Collector to cause without 
delay to be prepared the estimates, specifications 
and plans of the proposed work together with a 
copy of the map as provided in S. 7 and then 
it says further that the Collector shall cause 
a general notice to be given that the work men¬ 
tioned therein has been already commenced. It 
Is significant that the notice spoken of in this pro¬ 
viso is a general notice of the work having already 
commenced and not a general notice of the Col¬ 
lector’s intention to cause such works to be ex¬ 
ecuted as contemplated by S. 7. What I should 
like to stress here is that this difference is deli¬ 
berate and it can mean only that whereas the 


preparation of the estimates, specifications and 
plans etc. mentioned in S. 7 can be taken even 
after action has been taken under S. 25, the gene¬ 
ral notice spoken of in S. 7 which is omitted 
irom the proviso must precede the action under 
S> 25. 


(27) The qualifying phrase ‘‘subject to the pro- 
visions of part III” with which S. 7 opens indicates 
m the first place that the action to be taken 
under S. 7 is interlinked with that to be taken 
under S. 25 and that the latter is not really 
independent of the former. It is possible to argue “ 
ss Mr. Majumdar has argued, that the fact that 

S. 7 and S. 25 are interdependent does not 
necessarily mean that action under S. 25 must 
be preceded by a notice under S. 7, for even after 
the Collector has directed under S. 25 the work • 
to be executed, he has to take action under S. 7 
and the sections that follow in part II. The open¬ 
ing phrase of S. 7, to my mind, furnishes a com¬ 
plete answer to this. It shows clearly that the 
provisions of part III which consist of only three 
sections, beginning with S. 25 really constitute a 
proviso to S. 7. enabling the Collector in an 
emergency contemplated by S. 25 to skip over the 
stages lying in between the service of a general 
notice under S. 7 which should not take more 
time than the Collector himself thipks neces¬ 
sary and the commencement of the work and to 
go through these intermediate stages after the 
work is well on its way. 

( 28 ) I must confess the words ‘‘and following 
sections” in S. 25 caused at first a certain 
amount of difficulty, because proceedings are 
‘‘commenced by a general notice under S. 7”, so 
that these words ‘‘and following sections” seemed 
superfluous. On a closer scrutiny, however, it 
seems fairly obvious that these words really refer 
to Ss. 8 and 9, which also deal with the general 
notice in S. 7, the one prescribing its form and 
the other the mode of its publication. 

(29) The construction of S. 25. therefore, which 
found favour with Bose. J., is not correct if I may 
say so with respect & its true meaning is that it is 
only after proceedings have started with a general 
notice under Ss. 7, 8 and 9 that the Collector 
is entitled, in an emergency contemplated by S. 

25 to order the commencement of the work in 
anticipation of the completion of those inter¬ 
mediate steps in part II. other than the service 
of the general notice with which the proceedings 
themselves began, which cannot be gone through 
before action under S. 25 is taken. 

(30) As Bose, J. accepted the interpretation 
of Si 25 which was put on it by the Collector 
and by the State, the question did not arise 
before him whether a writ of mandamus or a 
direction in the nature of mandamus can be 
issued in a case of this nature. On behalf of the 
State no objection was raised that such a writ 
or such a direction cannot be issued in a case oi 
this nature, with the result that the question 
was not gone into. As I have respectfully differea 
from the construction put upon the section oy 
Bose. J.. the question necessarily arises whether 
such a writ or such a direction should be issue® 
in this case and we have heard Mr. Chakravartty 
on behalf of the appellants at considerable lengtn 
on this point. 

f 31) One of the conditions precedent totne 
issue of a writ of mandamus is thatthe vany 
applying for it must have a right to enforce. 
Paragraph 1303 of Halsburys Laws of En a land. 
Vol. 9. Hailsham Second Edition, pa 0 e 768, says 

t 'the applicant for a writ of mandamus must show 

that there resides in him a legal right 
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performance of a legal duty by the party 
against whom the mandamus is sought. In order, 
therefore, that a mandamus may issue to com¬ 
pel something to be done under a statute, it 
must be shown that the statute imposes a legal 
duty. It is only in respect of a legal right that 
mandamus will lie. The Court will not. there¬ 
fore, enforce an equitable right by this remedy." 

(32) In the case of —State of Orissa v. Madan 
Gopal Rungta', AIR 1952 SC 12 (A), the Supreme 
Court also has laid down that the words "for 

« any other purpose" in Art. 226 of the Constitu¬ 
tion of India have to be construed with reference 
to the words that precede the existence of a right 
is the foundation of the exercise of jurisdiction 
of the court under this Article. It was a case in 
which the Orissa High Court had granted a 
writ, without deciding the question whether the 
applicants had any right, just in order to enable 
the applicants to file a suit. The Supreme Court 
on appeal held that it was not open to the High 
Court to do so without first deciding whether the 
applicants had a right or not. In order, there¬ 
fore, that the applicants in this case may succeed, 
they must prove the existence of a right. 

(33) Mr. Chakravartty’s contention was that the 
maintenance of the embankment in a proper state 
of repair was itself a right. When it 
was pointed out that it was really 
a duty or obligation and not at all a right, he 
argued that if it was a duty in relation to the 
landlord it was a right in relation to the lease¬ 
hold. It is difficult to appreciate this argument. 
If it was a duty in relation to the landlord, it 
is difficult to see how it could be anything else 
in relation to the leasehold. If it was a right 
at all, it would be the option of the lessees to 
exercise this right or not. But in the lease it is 
clearly stated that if the lessees did not carry 
out this obligation, the landlord would be entitled 
to re-enter. That in itself shows that it is nothing 
but a duty pure and simple. The conduct of the 
applicants themselves when they tried to shift the 
responsibility on to their chakdars points in the 

ls ’ therefore . Quite clear that 

b ri “ h s t . d “ ty “ d ,hat the appllc “ ,s 

nf ( ft 4) J^ her “ ndltlon Precedent to the issue 
mandamus ls that the party applying 

thP of any laches - to this case 

f k vf ep ,^ e the embankments In repair lay 
° a the lessee, namely the appellants. But 

E tSto Sin^ 8 ° Ut ttmt options at 
n i sW 2 1116 same on to their chakdars 

It is thus clear that they were guilty to a certain 

the writ air 
In their favour in these circumstances. 

(35) Another thing which also goes to show 

apSlI^tsTtffihe woShi been aV Sle 0 d f 

S'? £! the ^cation tor Jg* “ 
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ourselves on this point, we asked 

t lf w™tound°that e th t ere r6COrds produced here Sd 
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January 2, 1951, when the Collector said that 
imminent danger to property and life made it 
necessary that the work should be forthwith 
executed. When the work itself has been com¬ 
pleted. rescinding the proceedings will be absolutely 
meaningless and so will the rescission of the 
order, dated 2-2-1951. In these circumstances, I am 
of opinion that no writ of mandamus or no direc¬ 
tion in the nature of a writ of mandamus should 
issue in this case. 

(36) The appeal is accordingly dismissed. In 
the circumstances of this case, the parties will 
bear their own costs in both the Courts. 

(37) LAHIRI J.: I agree. 

A/K.S.B. Appeal dismissed. 
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Satya Charan Pal, Plaintiff-Appellant v. 
Asutosh Pal and others, Defendants-Respon- 
dents. 

4 °* D * (probate > No * 192 of 1951, D/- 

4-3-1953. 

(a) Civil P. C. (1908), O. 14, R. 1 _ Failure 
to raise issue. 

A failure to raise an issue at an earlier 
stage of the litigation does not cause a 
failure of justice where the parties are 
conscious of the fact that one of the points 
which arose for decision in the case was 
the question of revocation of the will 

Anno: C. P. C., 0. 14, R. 1 N. 4. 5> 

(b) Succession Act (1925), S. 237 — Pro- 
pounder to prove existence of facts. 

The petitioner for the grant of probate 
who seeks to come within S. 237 must ful- 
fil the conditions set forth in the section 
which would entitle him to obtain a limit¬ 
ed grant as stated in the section itself. It 
lies on the propounder to prove the exis- 
tence of these facts, namely, that the Jill 

de a ath l0 Fail 0 u r r P ^ S S d since the tStataB 

thfrJ. 0 the .Propounder to satisfy 

HiLnrtif 1 °.U the exlstence Of these facts 
disentiUes the propounder to a grant of 

probate. AIR 1928 Cal 307, Rel. on 
Anno: Sue. Act, S. 237 N. 1. <Para 6) 
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burden may be discharged either bv direct 

“CP 5 “(Pa™ 7? 

Presumption raised in such cases ii 

havl h i wil1 must be taken tn 

" ave been destroyed by the testa tnr 
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whether or not the presumption should, as 
a matter of law, conclude the matter. The 
question has to be determined in the light 
cf the facts which arise for decision in 
each case. Welch v. Phillips, (1836) 1 Mocre 
PC 299, Foil.; AIR 1915 PC 111; AIR 1928 
Cal 307, Rel. on; Case law Ref. (Para 10) 
Anno: Sue. Act, S. 237 N. 1; S. 70 N. 7; Ev. 
Act, Ss. 101 to 103 N. 52. 

Bholanath Roy, for Appellant; J. K. Sen 
Gupta and Nirmal Ch. Choudhury, for Respon¬ 
dents. 

CASES CITED : 


™*.uwuu ana a^siauon. This issue w*. 
found in favour of the propounder. The fi n <C 
of the learned Juuge on this point has not been 
challenged in this appeal. There was also an W 
as to estoppel, waiver and acquiescence. Thp 
learned District Judge found in favour of thf- 
propounder on this issue. This finding has als> 
not been challenged in this appeal. The onlv 
other issue which arose in the case was whether 
the Will was revoked. The learned District Judge 
found in favour of the objector and was of the 
opinion that the Will was revoked. This finding 
has been seriously contested in this appeal on 
behalf of the propounder. 


(A) (’28) AIR 1928 Cal 307: 55 Cal 482 

(B) (1836) 12 ER 828: 1 Moore PC 299 

(C) (1876) 45 LJP 49: (1876) 1 PD 154 

(D) (1864) 36 LJP 78: 1 P & D 371 

(E) (1900) 69 LJ PC 141: (1900) AC 604 

(F) (’04) 8 Cal WN 821: 31 Cal 885 

(G) (T4) AIR 1914 Cal 365 (2): 18 Cal WN 
527 

(H) (T5) AIR 1915 PC 111: 19 Cal WN 929 

(I) (’34) AIR 1934 Cal 17: 57 Cal U 447 

(J) (’39) 43 Cal WN 824 

G. N. DAS J.: This is an appeal by the pro¬ 
pounder and is directed against a judgment and 
decree made by Mr. B. M. Roy Chouahury, learned 
District Judge, Berhampore. dated 27-4-1951, re¬ 
fusing an application lor the grant of probate 
under S. 237. Succession Act, 1925. 

(2) The testator Nandalal Pal executed a Will 
on 30-9-1913. It was registered by him at Domjur 
Registration Office. At the time the testator used 
to live ordinarily at Dhulian in the district of 
Murshidabad where he practised as a Medical 
Practitioner and also carried on business. The 
Will was executed at Dakhinpara Jhapardaha in 
the district of Howrah which was the ancestral 
residence of the plaintiff. At the date of the Will 
the testator had his wife Sreemati Lakshmimoni 
Dasi living who ordinarily resided at Dakhinpara 
Jhapardaha. He had five sons. Ashutosh, the ob¬ 
jector, Abinash, Surendra. Debendra and Satya- 
charan. the propounder. Of the five sons of the 
testator, Debendra predeceased him. Abinash and 
Surendra survived the testator but died before the 
present application for probate. It may be pointed 
out that at the date of the Will the testator Nan¬ 
dalal had two businesses in medicine, one of which 
was located in Dhulian and was looked after by 
himself and Debendra. Another shop dealing in 
medicines was located at Raghunathgunge which 
was looked after by Abinash and the propounder 
Satyacharan. The testator’s properties in the 
district of Howrah were looked after by his son 
Surendra. While this was the state of the family, 
the testator executed the Will to which I have 
referred and registered it on the same date. The 
testator died on 17-6-1920. at Dhulian. No steps, 
were taken to obtain probate of the Will till 17- 
8-1949. when the present application for probate 
was made. The application for probate was ac¬ 
companied by a certified copy of the Will. The 
allegation in the application was that the original 
Will was in the custody of the objector and the 
propounder was not in a position to file the same. 
In the application it was stated that the pro¬ 
pounder came to know about the Will some years 
ago. On the application being filed, an objection 
was raised by Ashutosh. the only surviving son 
of the testator. His objection was that the Will 
was not duly executed and attested, that the appli¬ 
cation for the grant of probate was barred by 
estoppel, waiver and acquiescence and that the 
Will, if any, was revoked by the testator. On these 
allegations certain issues were raised, namely, an 
Issue as to the genuineness of the Will, and to its 


(3) Before I deal with this contention, it is 
necessary to set out the terms of the Will. The 
Will opens with a recital that the testator’s eldest 
son Ashutosh (the objector) was well-off and that 
he had started a rival business in medicine and 
was practising as a Medical Practitioner at Dhulian 
where the testator himself practised and had his 
medicine shop. The Will then proceeds to state 
that Ashutosh will have no interest in any of his 
properties on his death. The testator bequeathes 
his entire properties to his four sons. Abinash. 
Surendra, Debendra and Satyacharan. The Will 
also contains a provision that the shop at Dhulian 
will be looked after by himself and his son Deben¬ 
dra. the shop at Raghunathgunge by his sons, 
Abinash and Satyacharan and the properties in 
the district of Howrah by Surendra. The Will 
then makes provision for the wife Lakshmimoni. 
The Will makes provision for her maintenance 
and states that she will be entitled to receive 
monies for the performance of religious cere¬ 
monies and in case of diUculty, the Will goes on 
to add, she will be entitled to the income of the 
properties in the district of Howrah. The Will 
makes provision for payment of Rs. 100/- on the 
occasion of the marriage of his grand-daughter. 
It also contains a provision that his daughter 
Sushila and Sushila’s daughter will be brought to 
the family residence and such expenses will be 
borne by the estate. The Will concludes by ap¬ 
pointing the four sons. Abinash, Debendra, Suren¬ 
dra and Satyacharan as executors. 

(4) The Will therefore really excludes the 
eldest son Ashutosh. This fact will have to be 
borne in mind in connection with our discussion 
on the question of revocation of the Will. 

(5) Mr. Roy who has appeared in support of the 

appeal has first contended that the learned Dis¬ 
trict Judge was not right in going into the ques¬ 
tion of revocation at the time of trial. He has 
submitted that the question of revocation is a 
question of fact and the burden of proving this 
fact rests on the objector. As no issue was framed, 
the propounder has suffered a good deal of pre* 
judice. Ordinarily, this would be so. In this case, 
however, in the petition of objection filed by the 
objector the objector stated in para. 14 that the 
Will had been revoked. No express issue was now- 
ever raised on this point. It appears, however, 
that the objector Ashutosh. when examined on 
commission, was subjected to cross-examination on 
the point of revocation of the Will by the pro- 
pounder. It also appears that when the case came 
to trial, both the propounder Satyacharan and hi 
witness P. W. 5 Deb Nath Bhattacharjee deposed 
to certain facts which have a bearing: on tne 
question of revocation. In fact, Deb Naths 
dence is entirely concern^ with this question. He 
deposed to the fact that the WiD toe 

the custody of the objector a fejryeare 'before ge 
date of trial. It cannot, therefore, be sugges t 
that the parties were not conscious of ***»“ 
that one of the points which arose for aecis i 
In the case was the questmn of revocat o ^ 
Will. An issue was framed during the t l 
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at that time the learned Pleader appearing on 
behalf of the propounder raised no objection. This 
is specifically stated in the Order Sheet. It can¬ 
not therefore be suggested that the failure to raise 
an issue at an eariier stage of the litigation has 
caused a failure of justice. In my opinion, the 
contention raised cannot be accepted. 

(6) The next question relates to a question of 
fact, namely, whether the Will was in fact re¬ 
voked. Before I deal with the authorities to which 
our attention was drawn by the learned Advocates 
on both sides and which have a bearing on the 
present question, it is necessary to discuss a pre¬ 
liminary question. That question is whether in 
the facts of this case the propounder has complied 
with the provisions of S. 237. Succession Act. Sec¬ 
tion 237 of the Indian Succession Act reads as 
follows: 

"When a Will has been lost or mislaid since the 
testator’s death, or has been destroyed by wrong 
or accident and not by any act of the testator 
and a copy of the draft or the Will has been 
preserved, probate may be granted of such copy 
or draft, limited until the original or a properly 
authenticated copy of it is produced.*' 

This is an exception to the general rule contained 
in S. 276, Succession Act, that a copy of the Will 
must be annexed to a petition for probate. The 
petitioner for the grant of probate who seeks to 
come within S. 237 must fulfil the conditions set 
forth in the section which would entitle him to 
obtain a limited grant as stated in the section it¬ 
self. The conditions are that the Will must be 
lost or mislaid since the testator’s death. It must 
be proved that the Will was destroyed by wrong 
or accident and not by any act of the testator. 
As I read the section, it lies on the propounder 
to prove the existence of these facta, namely, that 
the Will was lost or mislaid since the testator’s 
death. The only evidence which the propounder 
has sought to produce is that the Will was in the 
possession of the testator before his death. It was 
suggested that it must have been secreted by the 
objector whose interest it was to secrete the Will 
or to destroy it. We have therefore to consider how 
far the objector has succeeded in proving this 
fact. The evidence of the propounder is that the 
testator went alone to Dhulian from Raghunath- 
His evidence further is that at the time 
of his death Ashutosh, the objector, was at Dhu- 
. * Hi ? evidence also is that no information was 
H" toe Propounder or to his brother at any 
to“® ,^e f °ro the testator's death. The objector 
/Ashutosh has denied the allegation that he had 
extracted the Will from the testator's box. The 

the r efore ' ls whether the Will was 
J?. *fj e testators box and was taken by him to 

h ® went there - » is the evidence 
Propounder, that before his 
death the testator used to look after the shop at 
Raghunathgunge it therefore follows that ordl- 
the testator used to live at Raghunath- 
gunge. If he was a resident of Raghunathgunge 
and had gone to Dhulian for an occasional purpose 
as is suggested on behalf of the objector itls 
extremely unlikely that the testator would take 
along with him the Will whereby Asutosh the 
had b fe n entirely cut oH. in this ccm- 
11 “ost ^ remembered that the Will it¬ 
self was not executed at Dhulian where the testa- 
tor then ordinarily used to reside. It was exe¬ 
cuted and registered at the Registration Office at 
SS 1 ® the district of Howrah. It is Srious 
S t^ if st€p wa 1 ^ en by toe testator in order 

that i P wtii^f K e . d from toe objector Ashutosh 
to»ta Win was being executed, if that was the 

object with which the Will was executed it- ic 
jjjf t ? at testator, unless he hatUhanged 
nls mind towards the objector, would take toe 


Will along with him to Dhulian. It is also un¬ 
likely that the visit being an occasional one ite 
testator would take his valuable things with hisoc 
At that time he was looking after the business 
Raghunathgunge and must have been residing at 
Raghunathgunge. It is also significant to remem¬ 
ber that at the time Debendra who was lookji# 
after the Dhulian business was dead and it to* 
quite probable that the testator had wound u> 
his business at Dhulian and was living at Raghu- 
nathgunge. At this distance of time, it is diificuls 
to hold from the materials on the record th ^ 
the testator took the Will along with him to 
Dhulian. As such there was no opportunity fox 
the objector to secrete the Will. In my opintonu 
the propounder has failed to prove that the Will 
was extracted from the testator's box by the ob¬ 
jector Ashutosh during his last illness or after 
his death, and that it was being kept back by him 
The propounder has therefore failed to satisfy the 
Court that the preliminary conditions which woukl 
entitle him to a grant under S. 237. Succession Ac\ I 
have been complied with. This ground, in m j 
opinion, is sufficient to disentitle the propounder t | 
a grant of probate. A similar view was takeu 
by this Court in the case of — Efari Dasya v 
Podei Dasya’, AIR 1928 Cal 307 (A). 

(7) Conceding the position that the Court is 
required to go into the question of revocation, the 
question whether a Will has been revoked or • 
has to be answered in relation to the facts « 
each particular case. The burden of proving 
a WiU has been revoked no doubt rests on 
objector. The burden may be discharged eitf 
by direct evidence or by an inference to be drawn 
from certain facts which the objector may succeed 
in establishing. In dealing with the question ot 
revocation the Court may also resort to a presume 
tion which has been raised in similar cases by the 

England and applied with caution by 
the Courts in this country. * 

( 8 ) I shall first deal with the effect of the pr*» 

PnS WhlCh has been drawn by the Courts^ 
England in cases where the WiU is traced to lh* 
possession of the testator and is not found to te 
aft * r hls t death - Tte Question ai t» 
f £. resum * >tl0n ^st the Court iff 
i h th f v ? uesti0n of revocation has to fce 

^ said ’ in relation to the facto 

CQse * SwtUm 237, Succession Act, is « 
toms as S. 24. Probate and AdministmtoJ 

CAct 10 Of 8 r 1> ^ !k 2 ° 8, Successi °U iS 
(Act io of i 860 ). In order therefore to appreciate 

? T^n ng ,°L S - 237 which has replS 

S. 208 of Act 10 of 1865 it is permissible to reftr 
to the practice that prevailed in England ai th> 
time when the Succession Act <Act 10 of i£ 

JB 111 fa ^ S - 208 ° f toe Act (Act S5 

1865) merely quotes a passage from—Tristrw 
Bnd Coote’s Probate Practice, pp. 117 and hr -tv* 

mm Ps* (1836) 1 Moore P. C. 299 (B), 

deceased^nnH E 8 ?* 1 to H* ****** or ttoe 
common toere and not form- 

have it . must ** Presumed to 

nave been destroyed by himself.” 

m- jssph 

r.!2tu‘ st Leonards’. (1876) 1 P n 
Cockburn C. J. observed as follows ' (0i 

'™>w. where a Will is shown to have been tm 

Ms Sf y the a w t f) S ^ t ° r and ls not toS 2 

-tor for tile purpose of revoking It but ol cSS* 
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that presumption may be rebutted by the facts 
Although presumptio juris, it is not presump- 
tto de jure and of course that presumption will 
be more or less strong according to the character 
of the custody which the testator had over the 

ilia 

Mr. Roy referred us to the case of — ‘Finch v 
Finch’. (1864) 1 P. & D. 371 (D» where it was 
pointed out that a Will which was in the testa¬ 
tors possession and was r.ot forthcoming after 
his death may be presumed to have been revoked 
but such presumption does not arise unless there 
is evidence to satisfy the Court that it was not 
in existence at the time of his death. This ob¬ 
servation seems to indicate that it lies on the 
objector to prove, in the first instance, that the 
Will was not in existence at the time of the 
testator’s death. The case in — *(1864) 1 P. & D. 
371 (D)' and the other two cases to which I have 
referred were referred to by the Court of Appeal 
in the case of — ‘Allan v. Morrison’. (1900) A. C. 
604 (E». The Judicial Committee distinguished the 
case of — 'Finch v. Finch'. (D» on the ground that 
in that case the Court merely inferred the fact 
of revocation from the circumstances and other 
facts which were established in that case, and that 
it did not lay down any general proposition. The 
Court of Appeal approved of the view taken in 
the case of — ‘Welch v. Phillips'. (B» and in the 
case of — ‘Sugden v. Lord St. Leonards’. (C> to 
which I have already referred. So far as the 
English Courts are concerned, the law is sum¬ 
marised in a passage in Jarman on Wills. 8th Edi¬ 
tion, Vol. 1. page 170 to which Mr. Rov drew our 
attention. The passage runs as follows; 

"If a Will is traced into the testator's possession, 
and is not found at his death, the presumption 
is that he destroyed it for the purpose of re¬ 
voking it: but the presumption may be rebutted, 
and it will be more or less strong according to 
the character of the custody which the testator 
had over the Will.” 

(9) This passage merely summarises the law 
which was laid down in the two cases to which I 
have referred. The question, however, remains 
whether the above presumption has been applied 
by the Courts in this country’. Mr. Roy drew our 
attention to the case of — 'Syed Anwar Hossain 
v. Secy, of State of India in Council’. 31 Cal 885 
(F). In that case the facts were that a wandering 
Fakir who had his residence at Bhagalpore had 
migrated from that place taking along with him 
certain papers. At the time of his death the Will 
which he had executed while at Bhagalpore be¬ 
queathing his properties to the Queen Empress of 
India was not discovered. An application for the 
grant of probate was made. The question then 
arose whether it could be presumed that as the 
Will was not found after the testator's death it was 
revoked by the testator. A Bench of this Court 
refused to draw the presumption & in that con¬ 
nection observed that the presumption which was 
raised in England should be applied with caution 
in this country having regard to the habits of 
people in India. As I read the judgment of the 
Bench in that case, the decision turned on the 
facts of the particular case. The only evidence in 
that case was that the Fakir had taken along 
with him the important papers. There was no 
evidence that the Will itself which he had executed 
at Bhagalpur was taken bv him from Bhagalpore. 
The presumption, therefore, could not arise in 
the facts which were proved in that case. The 
next case to which Mr. Roy drew our attention 
Is the case of — 'Sarat Chandra v. Golap Sundari’. 
AIR 1914 Cal 365 (2) (G). The Judgment in that 
case was pronounced by Coxe & Ray JJ. Coxe J. 
rejected the plea of revocation on the ground that 
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the onus lay on the objectrix to prove the 
of revocation but no such plea having been ra£ 
in tnat case the objectrix necessarily failed, r!? 
J. m the course of his judgment observed that 
h n e H of English law are founded on reaS* 
and good sense. His Lordship added that revo^ 

th USt proved by the P arty who set it up 

roh^ t^H n h 0b t S ^ rV f S lhat the P resum Ption may be 
ebutted by the fact that the objector had acc^ 

to the Will and must have destroyed it or removed 

it with an ulterior purpose. The discussion in 

the judgment clearly reveals that the Court was 

fully alive to the fact that the presumption which 

was applied by the English Courts would also 

a PP*y ;n this country but that the Courts must 

proceed with caution. A similar view was taken 

by the Judicial Committee of the Privy Council 

i?o th ^, case of ' Padma n v. Hanwanta’, AIR 1915 
PC 111 (H) and it was observed that the rule 
laid down in — '(1836) 1 Moore P. c. 299 (B)’ 
should be applied with considerable caution in 
this country. In a later case, namely, in the case 
of — ‘Brajabala Dhar v. Nityamayee Biswas’, AIR 
1934 Cal 17 (Ii D. N. Mitter J. applied the prin¬ 
ciple which was affirmed by the Court of Appeal 
in the case of — ‘Allan v. Morrison (E)\ So also 
in the case of — Harilal v. Sarat Chandra’, 43 
Cal. W. N. 824 (J) R. c. Mitter J. observed that 
the presumption did arise and cited in support 
of his observations a passage from Jarman on 
Wills to which I have made reference. 

(10) In my opinion, the true rule to be applied 
in cases of this description is laid down by a 
Bench of this Court in — 'AIR 1928 Cal 307 (A)’. 
B. B. Ghose J. after referring to — ‘31 Cal 885 
(F)’ and to — ’AIR 1914 Cal 365 (2) (G) observed 
as follows: 

“It seems to me that the question as to the 
presumption of the Will being revoked by the 
testator with reference to the fact to its being 
in his possession till the time of his death is 
to be decided more or less upon the circum¬ 
stances of each case.” 

No hard and fast rule can be laid down as tc 
whether or not the presumption should, as a 
matter of law. conclude the matter. The ques¬ 
tion has to be determined in the light of the 
facts which arise for decision in each case. In 
this case, as I have already observed, there is 
no proof that the Will was taken by the testator 
to Dhulian. There is no evidence that the objector 
had any hand in secreting or destroying the Will. 
It is the propounder’s case that the testator was 
in possession of the Will because his whole case 
was that the testator had the Will with him at 
Raghunathganj and that he took that Will to 
Dhulian where he met with his death shortly 
thereafter. The Will was. therefore, traced to the 
possession of the testator. It is the propounder’s 
case that after the testator’s death he made en¬ 
quiries about the Will and could not discover it. 
The Will is not forthcoming. The question there¬ 
fore is whether the facts lead to an inference that 
•the Will was destroyed before the testator’s death 
or is missing since his death. The last supposi¬ 
tion is not a correct inference which could be 
drawn from the facts of this case. Although in 
the petition for probate the propounder sug¬ 
gested that he came to know of the Will some 
years before the application, in his evidence the 
propounder specifically stated that the testator 
told him about the Will though he was not in¬ 
formed of the contents thereof. If the testator 
told the propounder that he had made a Will, 
it is natural that he would also tell him what 
the terms were. The propounder was the youngest 
child and was then not provided for. As the 
testator made a Will benefiting him, the testator 
would naturally tell him what the terms were. 
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In any event when the testator died and the 
Will was not discovered the propounder who was 
a beneficiary under the Will would make frantic 
efforts to search for the Will. The testator’s 
widow Lakshmimani was alive. So also the testa¬ 
tor's two other sons. Surendra and Abinash. 
Surendra was living at his native place. The 
testator was also living there. The propounder 
admits that he went to his native place two or 
three times after the testator's death. There Is 
no reason why the propounder would not make 
• enquiries from his mother or from his brother 
Surendra or from other person about the exis¬ 
tence of a Will. In my opinion such an enquiry 
must have been made. If such an enquiry had 
been made it is likely that the real fact would 
have been ascertained. In fact three of the at¬ 
testing witnesses are still alive and they have 
deposed in support of the execution and attesta¬ 
tion of the Will. One of the witnesses. Matilal 
Banerjee, was, on his evidence, well acquainted 
with Surendra and had met him on several occa¬ 
sions. It is the evidence of P. W. 4 Hrishikesh 
that the Will was read over by Matilal and Mati¬ 
lal must have knowledge of the contents of the 
Will. As I read the evidence of these witnesses 
on behalf of the propounder, the impression that 
is left on my mind is that the propounder, if 
he had made an enquiry, would have found the 
real facts concerning the Will. I do not believe 
the propounder when he says that he waited till 
the year 1947 when he instituted a partition suit 
before he made an enquiry at his native place. 
It is not suggested that he had not met Matilal 
In the meantime because his own evidence is that 
he had been to the native place. It is significant 
to note the circumstances under which the pre¬ 
sent discovery has been made. The propounder 
had started a partition suit in the year 1947 
against his brother Ashutosh. the objector, claim¬ 
ing certain properties as joint. It is suggested 
that after the filing of the partition suit he made 
the enquiries which led to the discovery about 
the existence of the Will and its possible sec re- 
tion or destruction by the objector. In my opi¬ 
nion. the present attempt to propound the Will 
is motived by the partition suit. The fact that 
a will had been executed has been availed 
of as a second string to support his claim to the 
properties left by the testator. It has also to 
°®. b0 ™ e ta . ml nd that the propounder stated 
“ at made enquiries and was satisfied that 
the will was not In existence and that this 
f0 . r the ^sequent dealings in 
1116 testator ' s Properties on the footing 
that there was an intestacy. In my opinion, these 
dealings are consistent with the view that the 

W ^ Ch the propounder must have made 
led to a dlsrovery that the Will was destroyed 

noi 11141 Probate was therefore 

onini™ k th» f ft€ f 0,6 ^stator's death. In my 
opinion, the facts as they are on record support 

the presumption which has been raised in cases 
?. f description, namely, that where a Will 

£ traced to the possession of the testator and 

after hls death. tiie Will 
be t^ken to have been destroyed by the 
the intention of revoking the same. 
The conclusion, therefore, follows that the Will 
was revoked bv toe testator. The view taken by 
toe^leamed District Judge must therefore be 

fJ, U) T j 1 ? result ' therefore, is that toe appeal 

of^thu ' i S dh “25" d S. Having re gard to toe facts 
or this case, although the appeal falls, we are 

the , P artles must bear their 
own costs In this appeal. 

(12) DEBABRATA MOOKERJEE J.: I agree. 
B/V ’ S ‘ B ‘ Appeal dismissed. 
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MITTER AND S. K. SEN JJ. 
Satyahari Choudhury. Petitioner v. The State. 
Criminal Revn. No. 1233 of 1952, D/- 16-4-53. 

(a) Criminal P. C. (1898), S. 496 — “Proceed¬ 
ings before a Court” — (Words and Phrases). 

In S. 496 the words ‘proceedings before a 
Court’ are used in wider sense and not in 
the restricted sense of judicial proceedings 
alone. (Para 4) 

Anno: Cr. P. C., S. 496 N. 1. 

(b) West Bengal Criminal Law Amendment 
(Special Courts) Act (21 of 1949) (as amended 
in 1952), S. 12 — "Proceedings pending before 
a Court” — (Words and Phrases). 

The words 'proceedings pending hef^o i 
Court’ in S. 12 mean j’-dicial proceeding! 
which started with the submission of a 
charge-sheet or a complaint or taking cogni¬ 
zance thereon. It cannot be argued that 
since the accused is produced before the 
ordinary Magistrate and the question of bail 
is considered, there is a proceeding before 
the Court and therefore S. 12 bars the juris¬ 
diction of the Special Court. (Para 5) 


(c) West Bengal Cr imin al Law Amendment 
(Special Courts) Act <21 of 1949), Sch. Items 
3 and 8 — Private person conspiring with public 
servants to cheat — (Penal Code (1860), S. 420). 

It is true that if there is a charge against 
a person who is neither a public servant nor 
a person dealing with property belonging 
to Government as an agent of Government, 
under S. 420, I. P. C. and no other section, 
the Special Court has, under Item 3 of the 
schedule, no jurisdiction to try the case. 
But if the offence under S. 420 is committed 
by the public servants then the offence is 
cognizable by the Special Court and if the 
petitioner though not a public servant is 
concerned in the offence of conspiracy to 
cheat with such public servants he is triable 
by the Special Court in view of item 8 of 
the Schedule. (Para 6) 

(d) West Bengal Criminal Law Amendment 

(Special Courts) Act (21 of 1949), Sch. Item 8 
— Jurisdiction to try offence of cheating — 
(Penal Code (1860), S. 420). 6 


.Liic oyenui «-uurt nas jurisdiction to try 
an offence under S. 420, I. P. C. if commit¬ 
ted by a public servant. It is not necessary 
that he should be taking Government 
money by the offence of cheating. 

(pQro 

/*&*!!*& ^ e “ gal Criminal Law Amendmcnl 
C° Ur ‘ S > Act (21 of 1949), Sch. Item I 
Cheating with respect to Government money. 

sum h fnni,S^ e - is cheating in aspect of the 
included i n an award given by the 

rommitlT- Sltl0n 0fflcer il is an ^noe 
”“ tted 111 aspect of the Government 

.. (Para 7 > 

for th^St?te Ua> i0T Petitioner : J - M - Banerjee, 

t hf' J - : . In this revisional application 

fnr tioner , Satyahari Choudhury has prayed 

Bhbhnm to h«^ de order of the Special Judge 
to?^HH^nir tag i 11181 J 16 had Jnrfsdiction to try 
Ju I ^ tione .r . al ° ng with toe other accused o< 
~e «*>-- 'State v. Phanl Bhusan Das’ which 
to the Special Judge Blrbhum bv 
Government Notification No. 5596 j dated 
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<2i Toe __ facts of the case are briefly as 
Some plots o:' land belonging to’ one 
Siiannth Gorain were acquired for irrigation 
by the Land Acquisition CoLector 
Birohum. Ln respect of one of the plots the 
award happened to be in the name of a fictitious 
Tnbhanga Murari Das and the amount 
awarded in respect of that plot was Rs. 1426 3/6. 
It appears that during the field work in connec- 
rdon w.tn the land acquisition case, the land 
acquisition amin Pham Bhusan and the land 
iaqaiaiion Kanungo Ramesh Chandra Ghosh 
inpared that though the plot originally belonged 
*3 Bholanath Gorain it was purchased by Tn- 
ahanga Murari and was in his possession and 
they prepared the preliminary papers in connec¬ 
tion with the land acquisition. The award was 
based on these papers prepared accordingly by 
the amin and the kanungo. In Refund Case 
Na 596 of 1949-50 payment of the award was 
a rtJiR ll y m3de^ and it appeared that a revenue 
a^rit Lai Mohan Das received a cheque for the 
amount and the petitioner SatyahaiL who is a 
Moktear of the locality, cashed the cheque on 
T-2-1951. The fraud was detected when Bhola- 
S 2 Xh filed a petition before the Land Acquisition 
complaining that he had not received 
he compensation for the particular plot of land 
and then it was found that the record of the 
Refund Case No. 595 of 1949-50 was also missing. 
The Land Acquisition Collector after a preliminary 
enquiry gent information to the officer-in-charge 
of Sun Police Station on 13-10-1951. According 
to the prosecution case a fraud in respect of 
the land acquisition money amounting to 
1426 3 6 was committed by the amin Phani 
35iicsa:i and the kanungo Ramesh Chandra 
Ghosh, the revenue agent Lai Mohan and the 
Mukhtear Satyahari in conspiracy with one 
soother and also in conspiracy with Gobinda 
Saren Sadhu who was then the peshkar of the 
Land Acquisition Collector. Birohum. and Sachi- 
4ananda Bhowmik. a peon of the Land Acqui- 
cfton Department at Birohum. 

(3> Between 30-11-1951 and 14-8-1952. various 
accused appeared before the Sub-Divisional Officer. 
Sari who granted bail to them. On 14-8-1952. 
charge sheet was submitted against the six 
accased including the petitioner Satyahari. The 
6ta>-Dirisional Officer then decided that the case 
wa.s triable exclusively bv the Special Court under 
Act 21 of 1949. the * West Bengal Criminal Law 
Amendment 'Special Courts* Act. 1949, as 
amended by the Amending Act 12 of 1932: and on 
35-8-1952. he gent the record to the District 
Magistrate of Birohum for taking necessary 
action. The District Magistrate on 14-10-1952. 
<t2r*cred the accused to appear before the Special 
Judre. Birbhum on 21-10-1952. the Government 
Notification for allotment of the case having 
been published in the meantime. As already 
stated the Government Notification is dated 
3-10-1952. On 15-11-1952. the petitioner Satyahari 
Sled a petition before the Special Judge claiming 
that the Special Judge had no jurisdiction to 
try the case or at least to try him along with 
trie other accused in the case. The learned 
Special Judge, after hearing both sides, rejected 
The petition and held that he had jurisdiction 
to frv the case and tried the petitioner along 
with the other accused. Against that order this 
sessional application is directed. 

i'4» Three points have been urged in support of 
the application. These points were also urged 
before' the learned Judge. The first point is that 
since the petitioner and other accused had 
appeared before the Sub-Divisional officer who 
had granted bail to them i f must be said that 
•here was a proceeding before the Court in 
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respect of the case before the allotment was mo,* 
to the Special Judge and that SetoT 
Special Judge had no jurisdiction. In this 
necuon Mr. Ajit Kumar Dutta has refered^ 

f j 0: * ct 21 of 1949 as amended by the 
^ndmg Act 12 of 1952. This section runs a 

••Noting in this Act shall apply to any Pnv 
ceedmgs pending on the date of the commence- 
ment ol the West Bengal Criminal Law Amend- 
ment 'Special Courts* Amending Ordinance 105 * 
in any Court other than a Special Court/ 

The Orcmance came into force on 9-4-1952. This 
was long be: ore the submission of the charge- 
sheet. the charge-sheet having been submitted 
on 14-8-1952. Tne learned Special Judge held 
that pending proceedings as referred to in S. 12 
of Act 21 of 1949 must refer to pending judicial 
proceedings and that no judicial proceedings were 
pending on 9-4-1952 when the Ordinance 
into force because the case was then still under 
investigation and the. charge-sheet on which the 
Magistrate could take cognizance had not yet 
been submitted. Mr. Dutta has urged that the 
word -proceedings’ in S. 12 of Act 21 of 1949 
must be taken to have been used in a wider 
sense because in S. 12 there is only reference 
to proceedings pending in Court and not to 
judicial proceedings. In this connection Mr. Dutta 
has referred to S. 496. Criminal P. C. which pro- 
rides that when any person other than a person 
accused of a non-bailable offence is arrested or 
detained without warrant by an officer in charge 
of a police-station. or appears or is brought 
before a Court, and is prepared at any time 
while in the custody of such officer or at any 
stage of the proceedings before such Court to 
give bail, such person shall be released on baiL 
From this section it would appear that from the 
stage that an accused appears or is brought 
before a Court the existence of a proceeding 
before such Court is contemplated. There is no 
doubt proceedings of some sort as soon as an 
accused is brought before a Court even when 
there is no complaint or charge-sheet, but the 
question is whether in S. 12 of Act 21 of 1949 
the word -proceedings’ before a Court is used 
in the wider sense or is used in the particular 
or restricted sense of a judicial proceeding. Even 
in the Criminal Procedure Code in which S. 4(m» 
deSnes the term ’judicial proceedings* the word 
‘proceedings’ is some times used in the restricted 
sense of judicial proceedings. Reference may be 
made in this connection to section S. 344. Criminal 
P. C. which refers to the power of a Court to 
postpone or adjourn “proceedings ’. The body oi 
the section reads that if. from the absence o! a 
witness, or anv other reasonable cause, it becomes 
necessarv or advisable to postpone the commence¬ 
ment of. or adjourn any inquiry or tnaL the 
Court mav do so for reasons to be recorded.^ if 
is, therefore, clear that the word ‘proceedings in 
this section is used in the sense of inquiry or 
trial, that is. it is used in the sense of judicial 
proceedings. Similarly in S. 435. Criminal P.^ y- 
it must be held that the word ‘proceedings is 
used in the sense of judicial proceedings. It is 
true that in S. 495. Criminal P. C. to whicn refer 
ence has been made by Mr. Dutta the w raS| 
•proceedings before a Court’ are used m wl-er 
sense and not in the restricted sense of Juaic a* 
proceedings alone. But in S. 12 o. Ac. 21^of 
it would appear that the word 
have been used in a restricted sOTse of J 
proceedings*. In S. 12 there fc reference to pro¬ 
ceedings pending in a Special Court, h P. 
codings pending in a Speciall Court couWg 

onlv judicial proceedings ***** 
before a Special Court could be started only 
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a complaint or on receipt of a charge-sheet. 
Since the term ‘any proceedings in o'.her Court’ 
is used in the same context in S. 12 of Act 21 
of 1949 it would be logical to hold that the pro¬ 
ceedings pending in other Court also would mean 
judicial proceedings and not proceedings in the 
wider sense such as is used in S. 496. Criminal P. C. 

(5) Under S. 167, Criminal P. C. if investigation 
cannot be completed within 24 hours the police 
must produce the accused before a Magistrate 
and the Magistrate even if he has no junsdic- 

4 tion to try the case may order further deten¬ 
tion from time to time not exceeding 15 days 
on the whole or he may grant bail if he so 
thinks fit. Under the provisions of the Consti¬ 
tution, production before a Magistrate within 24 
hours is now compulsory, but a case would not 
be allotted to a Special Court until the charge- 
sheet is ready, and proceedings before a Special 
Court would commence ordinarily with the sub¬ 
mission of charge-sheet or a complaint by a police 
officer after completion of the investigation. 
Before that stage is reached the accused must 
be produced before an ordinary Magistrate and 
it cannot be argued that since the accused is 
produced before the ordinary Magistrate and the 
question of bail is considered there is a proceed¬ 
ing before the Court and therefore S. 12 of Act 
21 of 1949 bars the jurisdiction of the Special 
Court. We must agree, therefore, with the 
learned Special Judge in holding that the words 
‘proceedings pending before a Court' in S. 12 of 
Act 21 of 1949 would mean judicial proceedings 
which started with the submission of a charge- 
sheet or a complaint or taking cognizance thereon. 
In this case there were no proceedings pending 
on 9-4-1952, when the Ordinance came into force 
and therefore, S. 12 of the Act does not bar the 
Jurisdiction of the Special Court. 

(6) The second point urged is that under Cl. 3 
of the Schedule of Act 21 of 1949 an offence 
punishable under S. 420, I. P. C. is within the 
cognizance of the Special Court only if it is 
committed by a public servant or by a person 
dealing with property belonging to Government 
as an agent of Government, and in this case 
the petitioner Satyahari is neither a public 
servant nor a person dealing with property be¬ 
longing to Government as an agent of Govern¬ 
ment and that therefore, he cannot be tried by 
the Special Court. It is true that the petitioner 
Satyahari who is a Mukhtear practising at 
Birbhum Is neither a public servant nor can he 
be said to be an agent of Government and 
dealing with Government property as such. 
Therefore, if there were a charge against him 
under S. 420, I. P. C. and no other section, the 
Special Court would have no jurisdiction to try 
the case. Clause 8 of the Schedule, however 1 , 
provides that the Special Court also has Juris¬ 
diction to try any conspiracy to commit or any 
abetment of any of the offences specified in other 
Items including item 3. In this case, according 
to the prosecution, the petitioner Satyahari was 
involved in the conspiracy to commit the offence 
of cheating and he also abetted the offence of 
cheating by other persons falling within the 
scope of item 3 of the Schedule. Pour of the 
six accused in this case are definitely Government 
servants being respectively, amin, kanungo, land 
acquisition peshkar and a peon of the Land Ac¬ 
quisition Department. If the offence under 
S. 420, I. P. C. was committed by these public 
servants the offence would, clearly, be cognizable 
by the Special Court and even if the petitioner 
though not a public servant was concerned in the 
offence, of conspiracy to cheat with such public 
servants he would also be triable by the Special 
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Court in view of item 8 of the Schedule. This! 
point, therefore, fails also. 

(7) The last point urged is that the money 
alleged to have been taken as the result oi 
cheating was not Government money because it 
was the money included in an award. Even u ii 
were held that the money was not Government 
money, it would not affect the jurisdiction of the 
Special Court because the Special Court would 
have jurisdiction to try an offence under S. 

I. P. C. if committed by a public servant and 
it would not be necessary that he should be 
taking Government money by the offence of 
cheating. In this case further it must be held 
that the money concerned was Government money 
although it was included in an award. The 
money included in an award has no separate 
entity until it was actually paid, and untilit is 
paid out it remains Government money. There¬ 
fore. if there is cheating in respect of the sum 
included in an award it is an offence committed 
in respect of the Government money. 

(8) No other point has been urged. The appli¬ 
cation, therefore, fails and the Rule is' discharged. 

(9) MITTER J.: I agree. 

B/V.S.B. Application dismissed. 
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G. N. DAS AND DEBABRATA 
MOOKERJEE JJ. 

Land Customs Inspector, Central Preventive 
Circle and others, Appellants v. Jagannath 
Bhandar, Respondent. 

A. F. 0. O. No. 156 of 1952, D/- 14-5-1953. 

(a) Land Customs Act (19 of 1924), Ss. 2(g), 

3 and 4 — Land Customs area, meaning of. 

Section 4 shows that land customs sta¬ 
tions do not cover any area equivalent to 
the land customs area, the latter being 
obviously a wider unit. (Para- 5) 

The expression 'area adjoining a foreign 
territory’ in S. 2(g) cannot be construed 
to mean an area of a reasonable depth 
which abuts on a foreign frontier. The 
specification of the area has to be made 
by a notification published in the official 
Gazette. This specification, determines the 
exact area which may be called the Lan<3 
Customs area for the purposes of this Act. 

(Para 6) 

A Land Customs Officer can bd annoinh. 
ed in respect of any area which adjo'ins a 
foreign frontier and such area need not be 
limited to a belt of reasonable depth abut¬ 
ting on the foreign frontier. The notifica¬ 
tion which is envisaged in S. 3 may pro¬ 
vide that a Land Customs Officer can be 
appointed in respect of any zone in India 
provided the zone abuts on a foreign fron¬ 
ts (Para 9) 

( b> Customs Act (19 of 1924), S. 3(1) 

— Notifications Nos. 5 and 6, D/- 27-2-1948, 
effect of. 

The effect of the Notifications is not to 
limit the jurisdiction of the Collectors of 
Ce ntral Excise of Allahabad and Calcutta 
and their subordinate staff only to the 
belts which adjoined the frontier of the 
Dominion of Pakistan. (Para 11 ) 

(e) Central Excise and Salt Act (1944), S. 
37 77 Notl? 0 * 410 ® No; 8, D/- 10-3-51, effect of 

— (Land Customs Act (1924), S. 3(1) ). 


664 Calcutta Land Customs Inspector v. 

Notifications Nos. 5 and 6 dated 27-2- 
1948, issued under S. 3(1), Land Customs 
Act referred to the then existing jurisdic¬ 
tions of the Collectors of Central Excise 
and of subordinate staff as descriptive cf 
the area in regard to which the Collector 
of Land Customs and its subordinate stall 
would exercise jurisdiction. The jurisdic¬ 
tion cf the Land Customs Collector or the 
subordinate starf was not made dependent 
on the retention by the Collector of Cen¬ 
tral Excise or the subordinate staff of their 
existing jurisdiction by the Central Excise 
and Salt Act, 1944. It cannot, therefore, be 
urged that on 10-3-1951, the jurisdiction cf 
the Collector of Land Customs, Calcutta, 
was limited to the States of West Bengal 
and Orissa. The original jurisdiction which 
had vested in him under the Notification 
No. 5, was not. taken away as a result of 
this amendment and consequent curtail¬ 
ment of the jurisdiction cf the Collector of 
Central Excise. The same remarks apply 
to the subordinate staff. (Para 12) 

G. P. Kar, for Appellants; Burman, for Res¬ 
pondent. 

G. N. DAS J.: This is an appeal against the 
judgment of Bose J. dated 16-5-1952. The facts 
as found by the learned Judge may be stated as 
follows: 

(2» The respondent Jagannath Bhandar carried 
on business as Commission Agents at Bhagalpur. 
They dealt with various articles including betel- 
nuts which were imported by merchants in East 
Pakistan into India. The respondent employed 
their agents for release of the goods at Katihar 
and retained these goods under their custody as 
commission agents. On 19-3-1951, appellant 1 who 
is the Inspector of Land Customs. Central Pre¬ 
ventive Circle, seized 138 bags of betelnuts and 
detained the same and made a preliminary order 
restraining the respondent from disposing of the 
same. On 27-3-1951. a notice was served upon 
the respondent by the appellant 2. Superinten¬ 
dent of Land Customs calling upon the respon¬ 
dent to show cause why action should not be 
taken in terms of S. 7 of the Land Customs Act 
read with S. 167 <8» of the Sea Customs Act. On 
15-6-1951. the respondent through his agent 
showed cause before the Land Customs Collector. 
Calcutta. On 21-6-1951. the Collector of Land 
Customs. Calcutta, directed release of 59 bags of 
betelnuts which had been confiscated and fixed 
redemption fee of Rs. 5000/-. 

On 30-9-1951. the respondent filed an application 
for review of the order of the Land Customs 
Collector dated 21-6-1951. This matter was 
heard on 18-10-1951. when the Land Customs Col¬ 
lector made an order for further release of 61 
bags and confiscated only 17 bags of betelnuts. 
the redemption fee being fixed at Rs. 1100. On 
14-12-1951. the respondent moved this Court under 
Art. 226 of the Constitution of India and ob¬ 
tained a Rule directing the appellant to refrain 
from giving effect to the order-made on 18-10-1951 
and to release 138 bags of betelnuts. It may be 
pointed out that the mention of 138 bags of 
betelnut in the Rule issued by this Court was a 
mistake and the intention of the order was to 
release the 17 bags of betelnuts which had been 
confiscated. This Rule came up for hearing before 
Bose J. on 16-5-1952. and by his order of that 
date the Rule was made absolute on the ground 
that as Bhagalpur was situated far away from 
the foreign frontier, the Land Customs authori¬ 
ties had no jurisdiction to detain the goods in 
Bhagalpur and to make an order for confiscation 
subject to payment of redemption fee. 
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(3) Mr. Kar, learned counsel, who appeared in 
support of the appeal has contended that thp 
view taken by Bose J. is not correct. The ques- 
non depends on a construction of certain pm. 
visions of the Land Customs Act 1924 (Act 19 
of 1924 •. I shall refer to the Sections of the Act 
which have a bearing on the question before us 
Section 3 (1» of the Land Customs Act — here- 
inafter called the Act — empowers the Central 
Government by a notification in the Official 
Gazette to appoint for any area adjoining a 
foreign frontier and specified in the notification, 
a person to be the Collector of Land Customs 1 
and such other persons as it thinks fit to be 
Land Customs Officers. Section 2 (e> defines the 
expression ‘foreign frontier' to mean the frontier 
separating any foreign territory from any part 
of India. Section 2 (fi defines 'foreign territory 
to mean any territory declared under S. 5 of 
the Tariff Act 1894 (Act 8 of 1894> to be foreign 
territory for the purposes of this Act. Section 
2 (gi of the Act defines 'land customs area' to 
mean any area adjoining a foreign territory for 
which a Collector of Land Customs has been 
appointed under S. 3.. 


(4i The contention of Mr. Burman which found 
favour with Bose J. was that the jurisdiction of 
the Land Customs Collector or a Land Customs 
Officer was limited only to an area adjoining 
foreign territory. Mr. Burman submitted that an 
area adjoining foreign territory means an area 
which is either equivalent to the Land Customs 
Stations defined under S. 4 of the Land Customs 
Act or an area of a reasonable depth adjoining 
a foreign territory. I have to consider these 
alternative suggestions. 

(5) As regards the first suggestion, on a refer¬ 
ence to S. 4 it appears that the Chief Customs 
authority by a notification in the official gazette 
may establish a land customs station in any 
land customs area. This shows that land cus¬ 
toms stations do not cover any area equivalent 
to the land customs area, the latter being ob¬ 
viously a wider unit. 


(6) As regards the second suggestion that the 
expression 'area adjoining a foreign territory 
means an area of a reasonable depth which 
ibuts on a foreign frontier, it may be pointed 
DUt at the outset that such a view would leave 
n a somewhat indeterminate state the area which 
vould be regarded as a Land Customs area under 
he Act. The Land Customs Act contains certain 
jenal provisions and it is reasonable to think that 
:he Legislature intended to fix definitely the Land 
Customs area. That this is so appears from the 
iefinition of the expression 'land customs area in 
5. 2(gi. The definition of Land Customs area in 
5 . 2(g> refers only to S. 3 viz., the area in respect 
ff which a land customs officer may be appoint- 
*d. I have already quoted S. 3. That Section 
dearly says that Land Customs officer may oe 
ippointed in regard to an area adjoining a 
oreign frontier specified in a notification made 
n that behalf. The specification of the area haa 
herefore to be made by a notification publish^ 
n the official Gazette. This specification, in W 
jpinion, determines the exact area which may oe 
■ailed the Land Customs area for the purposes 01 
;his Act. . 

That this is the true view follows from certain 
ither Sections in the Act itself. Section 1 makes 
he Act applicable to the whole of India. Secuor. 
><3> of the Act empowers any Land Customs urn 
;er. duly empowered by the Chief Customs a 
•ity in this behalf, to require any person in cmrs 
>f any goods which such officer has reason to 
ieve to have been imported, or to be to 
ixported. by land from or to any foreign territory. 
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to produce the permit granted for such goods and 
any such goods which are dutiable and which are 
unaccompanied by a permit or do not correspond 
with the specification contained in the permit 
produced, shall be detained and shall be liable to 
confiscation. Thus S. 5(3> empowers a Land Cus¬ 
toms Officer duly empowered by the Chief Customs 
authority in this behalf to detain and to confiscate 
in certain cases any goods situate in any area 
which, in view of the extent of the operation of 
the Act, includes the whole of India. If the view 
k contended for by Mr. Burman be accepted, viz., 
that the Land Customs officer has jurisdiction 
only to the belt adjoining a foreign frontier, it 
would be impossible to work out the provisions of 
S. 5(3) of the Act. 

(7) The Land Customs Act. as its preamble indi¬ 
cates. was intended to safeguard “the lew of 
duties of customs'* on certain goods imported or 
exported by land from or to any territory outside 
India. In interpreting S. 3 which is the empower¬ 
ing Section, we must take into account the other 
provisions of the Act and read the Section in the 
light of the preamble and we should not put such 
interpretation as would frustrate the very object 
for which the Act was passed. The interpreta¬ 
tion which we have suggested is supported by the 
terms of the Sea Customs Act. 

(8) Bose J. seems to be of the opinion that cer¬ 
tain clauses appearing in S. 9 of the Land Customs 
Act indicate that a restricted view of the iuris- 
diction of Land Customs Officers was intended. I 
do not agree. Section 9 of the Land Customs 
Act makes certain provisions of the Sea Customs 
Act which are mentioned in the Schedule of the 
Land Customs Act. to be attracted in cases coming 
within the operation of the Land Customs Act. 
The Sea Customs Act extends to the whole of 

** one refers to certain clauses of S. 167 
* ? f t “ e Sea Customs Act, e g., as. (2) and (3) which 
is attracted under S. 9 of the Land Customs Act 
the conclusion follows that the operation of the 
Land Customs Act which makes the Sea Customs 
2, ap|) i * to seizure of goods throughout the 
whole of India, is concurrent. 

iaJh! f 21 S* opln 1 ion ' the ab °ve discussion clearly 
.fr d L^K the con ^ 01 } that a Land Customs Offl- 
be _ appointed in respect of any area which 
V°£*n frontier and that such area need 

flhutthfo *° , a 1)611 of reasonable depth 

? n ^ h8 f ® rel « n frontier. The notification 
which is envisaged in S. 3 of the Land Customs 

hp Ct on»w ? r S v , de 0181 a Land Customs Officer can 

Sfd ln l es P ect of a °y Z0 " 6 ^ India p£ 

d fini Tn ™ i abU Vl 0n a fore,gn f rontl er. 

(10) to my view the contention of Mr Burmin 

Sdsus to «?? conc,usion necessarily 

ieaas us to hold that the Inspector and other T anri 

Customs Officers were duly empowered to detain 

Bhagalpur even though B^agalpur did 

a? 1 ru n * any f , oreIgn frontier and was P situate 
at some distance from such frontier. 

(11) Mr. Burman further contended thot d,. 

certain notificaUons Sed unde? toe 
Land Customs Act pointed to the conclusion that 

a Ms s svsssz 

o a fThe 13 S 24 , wblch m . s P ul)] ished under s. 5(3) 

mmmi 
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cutta. to be Collectors of Land Customs "for 


the areas in their respective jurisdictions adjoin¬ 
ing the land frontiers of the Dominion of Pakis¬ 
tan". 

Mr. Burman contends that the governing ex¬ 
pression in this notification consists of the words 
“adjoining the land frontiers of the Dominion of 
Pakistan" and argues that the jurisdiction of the 
Land Customs Officer was limited to only ad¬ 
joining areas. In my view thus is not a reasonable 
interpretation of the notification.. The jurisdic¬ 
tion of the Collectors of Central Excise* * Allaha¬ 
bad. Calcutta. * * was limited to certain zones for 
administrative pv.rposes. What the Notification 
intended was to appoint Collectors of Central 
Excise. Allahabad, to be Collectors of Land Cus¬ 
toms of the zone in which Allahabad was situate 
and which had a land frontier of the Dominion of 
Pakistan. So also, the Collector of Central Ex¬ 
cise. Calcutta, was appointed Collector of Land 
Customs for the zone adjoining the land frontier 
of Pakistan in which Calcutta was situate. It was 
not intended by the Notification to limit the juris¬ 
diction of the Collectors of Central Excise, say of 
Allahabad and Calcutta, only to the belts which 
adjoined the frontier of the Dominion of Pakistan. 
The expression to which reference has been made 
merely describes the particular zone in regard to 
which a particular Collector would have jurisdic¬ 
tion. 

The same remarks apply to the Notification No. 
6 of the same date which refers to the jurisdic¬ 
tion of the subordinate staff. Reliance was placed 
on Notification No. 7 of the same date. It may be 
pointed out that Notification No. 7 was made not 
under S. 3 of the Land Customs Act but under 
S. 4. This Notification could therefore have speci¬ 
fied only the land customs stations or land customs 
routes which are referred to in S. 4 and could not 
be intended to and in fact did not lay down the 
land customs area which is contemplated in S. 
2(g) of the Land Customs Act. Mr. Burman how¬ 
ever referred us to the heading occurring in two 
places in the Notification where words used are 
“Land Customs Area under the jurisdiction of the 
Collector of Central Excise, Calcutta." This was 
inserted not with a view to limit the Land Cus¬ 
toms Area but to specify the particular zone with¬ 
in which the land customs stations and the land 
customs routes mentioned in the Notification aTe 
situated. In other words, they were inserted with a 
view to emphasise the fact that the land customs 
stations and routes were located within the land 
customs area which appertain to the jurisdiction 
of the Collector of Land Customs. Calcutta. There 
Is therefore no force in the contention raised by 
Mr. Burman based on these Notifications. 

(12) Mr. Burman raised a further argument 
based on certain Notifications made on 10-3-1951. 
I may refer to Notification No. 8 dated 10-3-195L 
It was a Notification under S. 37 of the Central 
Excise and Salt Act, 1944 (Act 1 of 1944). The 
Notification amended Rule 2(ii) (A) of the Rules 
framed under the said Act. Sub-clause <d) was 
substituted by d(l) and the Collector of Central 
°Sl c, f tta * was stated t0 have jurisdiction 
c,!k«wl Sto es of West Ben $ a l and Orissa. After 
fw iu (J) £ ? f ewaub " cl * was added which stated 
that the Collector of Central Excise. Patna, will 
have jurisdiction over the State of Bihar. The 
^ Burman that the effect of 
iSJSJ; oUflcati 2 n was to limit the jurisdiction of 
^«rs of Land Customs Calcutta and of the 

M & e f 1 * 3 , which was determined by Notifi- 

S 15 “ d 6 dated 27-2-1948, to the States 

f^ eS f t u Bengal i and of 0rlssa and to exclude Biha r 

mm i h fl e ^ ovb l c 5L 0f toeir Jurisdiction on and 
from the date of the Notification viz., I0-3-195L 

*f 0nten t t i 0 ? , is no doubt Plausible but It 
seems to me that It has no substance. Notlflc*- 
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tions Nos. 5 and 6 dated 27-2-1948, referred to the 
tfien existing jurisdiction of the Collectors of 
Central Excise and of subordinate staff as des¬ 
criptive of the area in regard to which the Col¬ 
lector of Laud Customs and its subordinate staff 
would exercise jurisdiction. The jurisdiction of 
the Land Customs Collector or the subordinate 
stah was no: made dependent on the retention by 
the Collector of Central Excise or the subordinate 
staff of their existing jurisdiction by the Central 
Excise and Salt Act 1944. It cannot therefore be 
urged that on 10-3-1951. the jurisdiction of the 
Collector of Land Customs, Calcutta, was limited 
to the States of West Bengal and Orissa. The 
original jurisdiction which had vested in him un¬ 
der the Notification No. 5 was not. in my opinion, 
taken away as a result of this amendment and 
consequent curtailment of the jurisdiction of the 
Collector of Central Excise. Tne same remarks 
apply to the subordinate staff. The contention 
raised by Mr. Burman based on these Notifications 
must therefore be overruled. 

(13) For the reasons given above. I am of opinion 
that the view taken by Bose J. cannot be sus¬ 
tained. It must be held that the detention of the 
goods on 19-3-1951. and the subsequent order made 
by the Collector were made with jurisdiction. The 
respondent's application under Art. 226(1) of the 
Constitution is ill conceived. 

(14» The appeal must therefore be allowed, and 
the application filed by the respondent under Art. 
226 of the Constitution of India must be dismissed. 

(15) In the circumstances of the case we are of 
opinion that there will be no order for cos's either 
In this Court or before Bose J. 

(16) DEBABRATA MOOKERJEE. J.: I agree. 

B/K.S.B. Appeal allowed. 
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K. C. DAS GUPTA AND GUHA RAY JJ. 

A. K. M. Zakaria, Appellant v. Choudhuri 
Golam Martuza and another, Respondents. 

A. F. A. O. No. 3 of 1951. D/- 1-3-1952. 

(a) Civil P. C. (1908), 0. 22, R. 10 — Appli¬ 
cability. 

Quaere—Whether O. 22, R. 10 applies to 
execution proceedings. (Para 4) 

Anno: Civil P. C., O. 22, R. 10 N. 15. 

(b) Civil P. C. (1908), O. 21, R. 16 — Where 
a decree has been transferred. 

If there has been an assignment in 
writing in favour of a person of the decree, 
his application for being substituted in 
the place of the original decree-holder and 
to continue the execution must be allowed. 

(Held on construction of the deed of 
conveyance that the deed transferred not 
only the vendor’s right, title and interest 
in the property but also his right, title and 
interest in the compromise decree). 

(Paras 7, 10) 

Anno: Civil P. C., O. 21, R. 16 N. 3, 4. 

Hiralal Chakravartti, Ranjit Kumar Banerji 
and Radha Kanta Bhattacharya. for Appellant; 
Apurbadhan Mukherji and Hrishikesh Cnat- 
terji, for Respondent No. 1. 

DAS GUPTA J.: The respondent Taheriatan- 
nessa brought a suit being Title Suit No. 66 
of 1946 in the Court of the Subordinate Judge. 
Berhampore, for declaration of title and reco¬ 
very of possession of certain properties. That 
suit was compromised and a decree in accord¬ 
ance with the terms of compromise was passed. 
One of the terms of the compromise was that 


on the plaintiff paying to the present appel¬ 
lant A. K. M. Zakaria Rs. 6000/- by the end 
cf Falgun, 1355 B. S., Zakaria will give to the 
plaintiff possession of the properties of Schs Ka 
Kha and Ga. On 4-4-1949, Taheriatannessa ajv 
plied for execution of the decree on a state¬ 
ment that she had deposited the amount in ac¬ 
cordance with the terms of the compromise de¬ 
cree . On 6-5-1949, Zakaria applied for with¬ 
drawal of the amount in deposit. That appli¬ 
cation was as a result of Taheriatannessa’s 
objection, unsuccessful. On 10-5-1949, Zakaria 1 
filed an objection under S. 47, Civil P. C., in 
which he stated that the deposit was a condi¬ 
tional deposit and so was not a valid perform¬ 
ance of the term of the compromise and con¬ 
sequently the decree could not be executed. 
This application was. in the first instance, re¬ 
jected by the executing Court on 27-6-1949, 
the Court being of opinion that a valid deposit 
had been made. That order was, however, set 
aside on appeal and the case sent back for re¬ 
hearing. On 16-12-1949, Taheriatannessa exe¬ 
cuted a deed of conveyance in favour of res¬ 
pondent 1 Choudhury Golam Martuza. This 
conveyance was registered on 8-3-1950. 


In the meantime Choudhury Golam Martuza 
filed a petition to the executing Court praying 
to be substituted in place of the decree-holder 
on the ground of assignment in his favour and 
for permission to continue the execution. On 
6-2-1950, an application was filed by Taheriatan¬ 
nessa and Zakaria stating the Miscellaneous 
Case which was started on Zakaria’s applica¬ 
tion under S. 47, Civil P. C., had been compro¬ 
mised and that the terms being that the de¬ 
posit be held to be bad the money should be 
returned to her and the property should remain 
with Zakaria. On 22-2-1950. she however re¬ 
siled from the position and through another 
pleader filed another application in which she 
stated that the compromise petition was filed 
under some misapprehension and that the mat¬ 
ter had not really been compromised. There¬ 
after, she filed a further petition on 22-7-1950 
in which she stated that she disowned the peti¬ 
tion filed on 22-2-1950. and wanted to stand by 
the compromise. The executing Court held that 
by the deed of conveyance there was an as¬ 
signment only of the property in suit and that 
Choudhurv Golam Martuza was not entitled to 
be substituted so as to continue theexecution 
proceedings. It rejected his application of 21 - 
1-1950, and in view of the last application Wed 
on behalf of Taheriatannessa decided that the 
matter had been settled and it greeted that 
the solenama be recorded. The final order pass¬ 
ed by the executing Court is in these word?. 

“The solenama is accordingly recorded and the 
Misc. case is disposed of accordingly. 
The amount of Rs. 6000/- deposited °y 
Taheriatannessa be transferred to her credit 
and A. K. M. Zakaria be restored to posses- 
sion of the properties on the basis of tne 
terms of the solenama.” # . 

(2) Two appeals were taken from this aeci- 

sion by Choudhury Golam Martuza, one against 
the order refusing to subst.tute h.rn^lhe other 
against the compromise decree Thes app.a 
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feree of the decree-holder’s interest in the 
property involved in the decree is en¬ 
titled to be substituted in his place 
and to continue the execution case. He held 
therefore that the decision of the learned Sub¬ 
ordinate Judge could not b? upheld and sent 
back the cases to the learned Subordinate Judge 
'for execution of the decree after the disposal 
of the S. 47 case according to law.’ 

(3) It is against this decision of the learned 
District Judge that the present appeal has been 
filed. 

(4) The decision of the appeal depends, in 
my judgment, on the answer to the question 
whether a deed of conveyance of Deeemoer, 
1949, effected in law an assignment not only 
of the property but also of the decree. A 
question which was raised and on which consi¬ 
derable arguments were pressed before us was 
whether the provisions of O. 22, R. 10. Civil 
P. C., apply to execution proceedings. There 
has been some conflict of judicial opinion on 
this question, but for reasons to be mentioned 
presently. I do not think it necessary lor us 
to arrive at a conclusion on this question. The 
relevant portion of O. 22, R. 10, Civil P. C. 
is in these words: 

“In other cases of an assignment, creation or 
devolution of any interest during the pend¬ 
ency of a suit, the suit may, by leave of the 
Court, be continued by or against the per¬ 
son to or upon whom such interest has come 
or devolved.” 

If the correct position in law be that this rule 
applies to execution proceedings, it is obvious 
that in so applying it we have to read ‘exe¬ 
cution proceedings’ for the word ‘suit’ where¬ 
ver it occurs in this rule. For application 
to execution proceedings the rule would there¬ 
fore read thus: 

“In other cases of an assignment, creation or 
devolution of any interest during the pend¬ 
ency of an application for execution, the ap¬ 
plication may, by leave of the Court, be con¬ 
tinued by or against the person to or uoon 
whom such interest has come or devolved.” 

(5) Devolution of interest would then mean 
devolution of interest not in the subject-matter 
of the suit, but devolution of interest in the 
subject-matter of the execution proceedings, i.e., 
an interest in the decree, for the subject-matter 
of the execution proceedings is the decree. 

(6) Unless there* was therefore an assign¬ 
ment of the decree in favour of the respondent 
Choudhury Golam Martuza, his application for 
substitution would fail, even though O. 22, R. 
10, Civil P. C. did apply, to execution proceed¬ 
ings. 

(7) On the other hand, even if O. 22, R. 10 
of the Code did not apply to execution pro¬ 
ceedings, the respondent’s application must be 
allowed under the provisions of O. 22 R 16 

21? >> C i vi i P, . C * read with s - 46, ’(Sic. s! 
47?) of the Code, if there has been an assign¬ 
ment in writing in his favour of the decree. 

(8) It is necessary, therefore, as already in¬ 
dicated, to examine the deed of conveyance 
to see what, in fact, it did assign. The relevant 
portion of the deed of conveyance which is in 
Bengali may be translated thus: 

“I am the owner of the property described 
in the schedule given below. Over this pro- 
perty there has been litigation between me 
and Syed Colam Mohbub and others being 
Title Suit No. 66 of 1946 of the Subordinate 


Judge’s Court, Berhampore; that suit has been 
amicably settled between the parties and a 
solenama has been filed on 20-7-1948, under 
the terms ot which, I have to pay Rs. 6000 /- 
in cash to defendant 4 A. K. M. Zakaria 
Being in need of money on this account 1 
announced my intention to sell the proper¬ 
ties mentioned in the schedule, thereupon you 
having expressed your desire to purchase the 
same I contracted to sell th? property to you 
at Rs. 15,000/- which is the highest reason¬ 
able price for it and executed in your favour 
a Bainama, on receipt of Rs. 11,000/- as 
earnest money and I have informed the Court 
by a petition of this agreement to sell, and I 
have on 12-3-1949, deposited in the Berham¬ 
pore Subordinate Judge’s Court, Rs. 60007- 
out of the earnest money mentioned above, 
in accordance with the terms of the solenama 
and I have obtained possession of all the 
properties Defendant 4 has admitted in 
Court that I have without any obstruction 
obtained possession of the properties, and has 
filed an application for withdrawal of the 
Rs. 6000/- deposited by him. By executing 
this deed of sale in your favour this day, I 
undertake and admit that whatever interest, 
title, properties, possession & any other in¬ 
terest whatsoever I had in this property will 
cease to be in me and will stand fully trans¬ 
ferred to you.” 

This deed was executed at an early stage on 
16-12-1949. and was registered in March 1950. 

(9) Reading the document as a whole, I am 
of the opinion that the vendor was transferring 
to the purchaser every thing that was neces¬ 
sary for the possession of the property. The 
recitals were no doubt to the effect that posses¬ 
sion had already been obtained on the basis of 
the compromise; if that was the correct posi¬ 
tion there would be no need of execution. But 
I think it fair and reasonable to read into the 
document the implied stipulation that if any 
thing more remained to be done on the basis 
of the compromise decree that would be done 
by the puic .aser. 

(10) My conclusion therefore is that the deed 
of sale transferred not only the vendor's right, 
title and interest in the property, but also his 
right, title and interest in the compromise de¬ 
cree. 

( 11 ) I have therefore come (o the conclusion 
that the appln. by Choudhury Golam Martuza 
for substitution in place of Taheriatanessa and 
to continue the application for execution has 
rightly been allowed. As a necessary conse¬ 
quence the order recording the compromise has 
been rightly set aside. 

(12) The appeal therefore fails and is dis¬ 
missed, with costs to respondent 1, hearing fee 
being assessed at three gold mohurs. 

(13) In view of the order made in the appeal 
no order is necessary on the application filed 
by the appellant under S. 115, Civil P. C. 

(14) GUHA RAY J.: I agree. 

C/D.H.Z. Appeal dismissed. 
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Workmen’s Compensation Act (1923), S. 10 

proviso — Limitation — Sufficient cause _ 

(Civil P. C (1908), S. 100). 

. Whether workman has made a claim with¬ 
in period of limitation is question of law. 

ihe workman who was injured during 
his emp.oyment, and whose working capa¬ 
city had been reduced was continued in 
his employment on lighter work but on 
same wages. But after, some months he 
was asked to return to his original job for 
which he was incapacited by the injury. 
Thereupon he was dismissed. The workman 
med an application for compensaticn in the 
Court. The application was beyond one 
year from the occurrence of the accident. 
Tne Commissioner took the view that the 
workman had sufficient cause cot to provoke 
a conflict with his employers and not to 
prefer a claim within limitation so long as 
his interests were not prejudicially arTected 
by dismissal and so long as he was receiving 
a kind of compensation in the shape cf 
lighter work on the same wages: 

, Held that there was no misdirection and 
the finding was supported by evidence. 
(1921) ! KB 655,* Explained. (Para 9) 
Anno: Workmen's Compensation Act, S. 10 
N. 3; Civil P. C., Ss. 100-101 N. 44. 

Phanindra Kumar Sanya!, for Appellant; 
Nalini Kama Mukherjee, for Respondent 
CASES CITED : 

(A) (’38) AIR 1933 Cai 343: 42 Cal W N 341 

(B) (1921) 90 LJ (KB) 290: (1921) 1 K B 655 

(C) (1927) 137 L T 511: 20BWCC 434 

(D) (1927) 96 L J (K B) 1011: 20 B W C C 504 

(E) C52) AIR 1952 Cal 752: 56 Cal W N 187 

(F) C53) AIR 1953 Cal 74: 56 Cal W N 311 

CHAKRAVARTTI, C. J.: The only question 
cf substance argued in this case is one of limi¬ 
tation. The respondent used to be a workman 
under the appellant — Keshoram Cotton Mills 
Ltd. — and was employed in the hosiery depart¬ 
ment. In September 1948, he was going up a 
ladder with a load cn his head, when it fell 
and as the workman himself slipped, the load 
descended on his left leg and in doing so, pass¬ 
ed across his chest and spine. The injury 
caused by that accident was that he suffered 
a fracture of the left ankle which has been 
described as ‘ Pott’s fracture” and some injuries 
on his chest and spine. 

(2) The workman was absent from duty for 
a few days, but continued in the employment 
cf the Mill. He was. however, given lighter 
work. In July 1950, he was apparently a*ked 
to return to the job of carrying loads which he 
was unable to do. Thereupon he was dismissed. 
The application for compensation was filed in 
Court on 17-12-1949. 

(3) It is not necessary to refer to the other 
defences raised by the appellant. As usual, 
they included a plea that no accident had taken 
place at all and* that, in any event, assuming 
that the workman had suffered an accident, he 
had not done so in the course of his emplov- 
ment. Those pleas have been laid to rest by 
the judgment of the commissioner and need not 
trouble us further. 

(4) The question as to whether the respon¬ 
dent had made a claim within the pericd laid 
down in S. 10 of the Act is, however, a question 
of law. and Mr. Sanyal who appeared on behalf 
of the appellant, concentrated his argument on 
that question. He contended that the commis- 


u. vjuw.nd [^nifcravartti u.JJ A. I. R 

sioner had been wrong in holding that the 
failure of the workman to prefer the claim with* 
in one year from the occurrence of the accident 
haa been due to sufficient cause. It may he 
ftated nere that the learned Commissioner re- 

* i6 2 on , th . e lhat the workman, after having 
suffered the injury and after his working capa! 
city had been reduced, had been continued in 
emp.oyment, had been given lighter work and 
had oeen in receipt of the same pay. In view 
of those ?acts, he considered that the decision 
\ P V “ ‘Salamat v. The Agent, East Indian Rly\ 
AIR 1933 Cal 348 (A) covered the case and 
accorcingly he held in favour cf the workman. 

(5) Mr. Sanyal contended that the mere fact 
that a workman after having suffered an acci¬ 
dent. was retained in the employment of the 
employer could not be sufficient cause for his 
not perferring the claim within the statutory 
period. According to Mr. Sanyal, there would 
have to be some tacit understanding between 
the employer and the workman about paving 
his compensation in future if, on such facts, 
delay in preferring the claim was to be excused; 
or, at least, there would have to be something 
done by the employer which might create a 
belief in the workman that he could reasonably 
expect compensation, if need to claim it arose 
In support of his contention Mr. Sanyal relied 
upon a series of cases, beginning inevitably with 
the decision in — ‘Lingley v. Thomas Firth & 
Sons Ltd/, (1921) 1 K B 655 (B). 

( 6 ) ‘Lingley’s case (B)’ as is well known, is 
the rcct authority on the question as to what 
is reasonable cause for not serving a notice or 
making a claim within the statutory period. The 
case if I may say so with respect, seems to have 
been widely misunderstood. The facts in that 
case were that a munition-worker was injured 
by a shell falling upon her toe and although, 
after that accident, she was in constant pain 
and could hardly work in a standing posture, 
she suppressed the accident from her employers 
and did everything in her power to make them 
think that she was in perfect health and in 
enjoyment of full working capacity. For 
example, if any of the officials employed by the 
concern she was serving, happened to pass be¬ 
fore her, she used to stand up, just to create 
an impression that nothing whatever was the 
matter with her. It was pointed out by all the 
learned Judges who decided the case that the 
worker conducted herself in that fashion because 
she was in receipt of very* substantial wages 
and did not want to take the risk of losing 
them by notifying the accident she had suffered. 
In these circumstances, the question which the 
Court had to consider was whether the fact 
that the worker herself did not consider the 
injury to be serious and kept it from the know¬ 
ledge of the emDlcyers for her cwn purposes 
was a reasonable ’cause within the meaning 
of S. 2, sub-s. 1(b) of the corresponding English 
Act. The answer given by all the learned 
Judges was in the negative and they said that 
the fact that she contrived to be retaine^. in 
her job could not be reasonable cause. It is 
difficult to see how r this case could ever serve 
as an authority for the proposition that the 
fact that a workman continued in the employ¬ 
ment of his employers, could not, as a matter 
of law, be sufficient cause for not preferring a 
claim within the statutory period whatever tne 
other circumstances. The case, however, has 
often been quoted and relied upon as establish¬ 
ing that broad proposition. 
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(7) Mr. Sanyal next referred to the case of 
— ‘Drewett v. Britannia Assurance Co. Ltd.’, 
(1927) 20 B W C C 434 (C), and drew our 
attention particularly to the observations of 
Scrutton L. J. To my mind, it is perfectly clear 
from the facts of that case why it was held 
that no reasonable cause for not making the 
claim within the statutory period had been 
made out. The accident tcok place on 16-4-1926 
and the workman was paid full wages, although 
he was incapacitated, till 3-9-1926. On the last- 

* mentioned date he was summarily dismissed 
and thereupon he threatened to bring an action 
against his employers for wrongful dismissal, 
but did not make a claim under the Workmen's 
Compensation Act. The period prescribed by 
the English Act is a period of six months and 
it will be noticed that 3-9-1926, was within six 
months of April 16, of the same year. 

What the learned Judges pointed out in that 
case is that, within six months from the accident, 
the parties were at arm’s length, and if the 
workman could think of going to Courts of 
law with a claim for damages, there could be 
no reasonable cause for his not making a claim 
under the Workmen’s Compensation Act. It is 
true that Scrutton, L. J. expressed himself in 
general language as well, because he said that 
if the failure to make a claim was prompted by 
the workman’s own interests and was not in¬ 
duced by any action of the employer which 
would lead him to believe that he cculd 
get compensation without making a claim, no 
reasonable cause would be shown. These ob¬ 
servations must, however, be read in the light 
of the facts of the case which I have broadly 
summarised. 

The third case referred to by Mr. Sanyal is 
in the same volume of Butterworth’s Compensa- 

• tion Cases, at page 504. It is the case of — 
Soyer v. Johnson Matthey & Co.\ (1927) 20 

W C C 504 (D). That again was a case 
where a workman, employed as a chef, suffer¬ 
ed an injury in his right hand but his em¬ 
ployers, although they knew of the accident, 
were not aware that the workman could not 
do his full share of the work. When at last 

be ni X l! Smi l s f d ab ,°V t ten m °nths after the 
accident, he made a claim for compensation. The 

h" L e H XC th S n P k? a * d u ec l h J the workma n was that 

he W0Uld receive c °mpen- 
thr»i»/ f .J ncapacit y supervened in the future 
^ lt . h K ° Q u f t J h ? necessity of making a claim, and 
in that state of the facts it was held that since 

such 6 ?^^ 8 had d ° ne 2 othin S t0 encourage 
Ihown . ’ n ° reasonable cause had been 

see how these cases can be said 
n d( ^ n ? ny hroad or inviolable principle 

& ‘ Ponrf e im hand ’ is the case decidedly 
tb Co”* POn , whlch the Commissioner has 

i d JS d ^ S ° , fa f as the judgment itself is 

Sc^ n Mr W 1f ker , than the of ?he pre- 
5?”* case * , s ?ny al contended that the evi- 

?n hfo fn^ acte 1 by u the learne d Chief Justice 
i I inmv 3U . gment ,n that case showed that some 
tw /i? 6 pay com P en sation had been riven 
® U ‘ th f ® i ud ^ e ot itself did not proceed on any 

t? ef ^ renc ^ ^ as also ma de to the 
decision of Harries C. J and Das T i n 


it, that sufficient cause had not been shown. 
In so far as general principles were sought to 
be laid down, to a certain extent at least, they 
seem to me, with great respect, to be based 
upon a misreading of 'Lingley’s case (B) 

(9) We are sitting here in appeal and what 
we have to decide is whether the Commissioner 
took a view which is a reasonable view on the 
facts of the case and a view which is correct in 
principle. It need hardly be pointed out that 
“sufficient cause” admits of an infinite variety 
of forms and it will be a vain endeavour to lay 
down any general principles. The present case 
is not merely one of continuing in the old em¬ 
ployment and nothing more. The broad facts 
in the present case are that the workman 
suffered an injury which reduced his working 
capacity; that the employers, knowing of that 
injury and knowing of the reduced working 
capacity, continued to employ him and paid him 
the same wages; and the most important of all 
is the fact that they put him on a lighter job. 
The commissioner has taken the view that, in 
those circumstances, the workman had suffi¬ 
cient cause not to provoke a conflict with his 
employers and not to prefer a claim till his 
interests were prejudicially affected by dis¬ 
missal and so long as he was receiving a kind 
of compensation in the shape of lighter work 
and the same pay. With regard to that finding. 
I think I can rightly express myself in the 
language of the English cases by saying that there 
was evidence to support that finding and no 
misdirection. 

(10) For the reasons given above this appeal 
is dismissed with costs, the hearing-fee being 
assessed at two gold mohurs. 

(11) S. R. DAS GUPTA, J.: I agree. 

B/R.G.D. Appeal dismissed. 
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Annpfi* Sek i ar Ha ou a and another > Plaintiffs, 
Respondents' CharU Chandra Du tta and others. 

A. F. A. D. No. 408 of 1948, D/- 8-4-1952. 

(a) Civil P. C. (1908), S. 11 _ Matter if not 
•n issue is not res judicata. 

When in the previous proceedings the 
executing Court had no jurisdiction to decide 
whether the plaintiff's title to the suit-land 

nffin» a ^ ted - by ) he executi on sale, which 
point had arisen for decision directly in the 

could^arise SU “' ” qUes,ion 01 res judicata 
Anno: Civil P. C„ S. 11 N. 12. (Pafa 4) 

JSLgSi (1908), O. 21, Rr. 66 and 90 
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Panchanan Choudhurv, and Nirmal Chandra 
Choudhury, for Appellants; Purushcttam Chat- 
terjee, for Respondents. 

CASES CITED: 

(A) 04) 41 Cal 590: 41 Ind App 38 (PC) 

(B) (’13) 18 Ind Cas 725 (Cal) 

(C) (T2) 22 Mad LJ 161: 13 Ind Cas 324 

(D) (’21) AIR 1921 Mad 583: 44 Mad 35 

(E) (’49) Civil Rule No. 175 of 1949 (Cal) 

JUDGMENT: This appeal by the plaintiff 
arises out of a suit for declaration of title and 
confirmation of possession in respect of C. S. 
plot No. 8041 measuring 3.02 acres of Shali lard 
recorded in the khatian No. 2766 of Mouza Bara 
Baiun in the name of pro forma defendants 2 
to 4. The plaintiff who was a mortgagee pur¬ 
chased the above holding by a kabala on 28 - 10 - 
19*40. In execution of a rent decree, however, the 
same holding is alleged to have been purchased 
by the landlord defendant on 20-8-1940. In the 
execution petition, sale proclamation and the 
sale certificate there is alleged to have been 
misdescription of the holding in that plot num¬ 
bers were described therein as C. S. plots 12049, 
12050 and 12051 (instead of C. S. plot 8041) and 
the area was also wrongly stated to be 90 acres 
instead of 3.02 acres. On an application for 
amendment to the executing Court by the defen¬ 
dants appellants who alleged that they detected 
the mistake at the time of taking delivery of 
possession through Court the amendment was 
allowed on 10-9-43 and the sale certificate was 
brought in conformity with Khatian 2766. Sub¬ 
sequent applications by the present plamtifl 
under S. 174. B. T. Act under Ss. 47 and 151, 
C. P. C. and under O. 47, R. 1, Civil P. C proved 
abortive and hence the present suit by the 
plaintiff. 

(2) The suit has been dismissed by both the 
lower Courts. 

(3) The main points urged on behalf of the 
appellant are that as it has been found that 
there was no publication cf sale proclamation 
on C. S. plot 8041 nor was that plot mentioned 
in the original execution petition, sale procla¬ 
mation or sale certificate that plot to which the 
plaintiff had acquired valid title by his purchase 
on 28-10-40 from the owners (Pro forma defen¬ 
dants 2 to 4) would not pass to the respondent 
bv virtue of his auction purchase and the latter 
was estonned from questioning the plainun s 
title, notwithstanding the order of amendment 
passed by the executing Court on 10-9-1943 in 
favour of the defendant behind the back cl tne 
plaintiff. 

(4) It is contended cn behalf of the respon- 
dent that the suit is barred by res judicata in 
view of the failure of the previous application 
under S. 174, B. T. Act, S. 47, Civil P. C etc. 
in which it was urged that C. S. plot 8041 d d 
not pass at the execution sale. As pointed out, 
however, by the trial Court the executing Court 
had no jurisdiction to decide whether the Plain¬ 
tiff’s title to the suit land was affected by tne 
execution sale—a point which has arisen for 
decision directly in the present suit and as such 
no question of res judicata can arise. 

(5) It is next argued on behalf of the res¬ 
pondent and that is the main point in dispute 
between the parties — that in spite of the mis¬ 
takes regarding the plot numbers and area in 
the sale proclamation, it was abundantly cle*r 
as to what was being sold: the rental, the num¬ 
ber of the holding, the name of the tenants, the 
name of Mouza were all correctly described 
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C. S. plots 12049, 12050, 12051 did not appertain 
to khatian 2766 of Barabalun Mouza nor did 
those tenants (viz.. Pro forma defendants 2 to 
4) held those lands nor is it anybody’s case that 
they had any other jama of Rs. 7/-. As pointed 
out by the lower Appellate Court, the paramount 
description in the sale certificate or sale procla¬ 
mation is ordinarily the general description of 
ihe holding sold a:d description r t the plot 
number is secondary (cf. S. 162, B. T. Act). In 
view of the circumstances mentioned above, 
there could be no genuine doubt if the identity , 
of what was being actually sold and the lower 
Appellate Court was justified in inferring that 
the sale proclamation was served on the real 
land and net on imaginary dags mentioned in 
the sale proclamation. 

(6) On behalf of the appellant reliance has 
been placed inter alia on the case of — ’Thakur 
Barmha v. Jiban Ram’, 41 Ind App 38 (PC) (A) 
wherein it was laid down that "that which is 
sold in a judicial sale of this kind can be nothing 
but the property attached and that property is 
conclusively described in and by the Schedule 
to which the attachment refers” i.e. the schedule 
of the attached property in the proclamation of 
sale. In the present case, we have to deal with 
description and not identity unlike the Privy 
Council case referred to above. In the present 
case, part of the description in the original sale 
proclamation was incorrect: wrong plot numbers 
and wrong area which did not and could not 
possibly be referable to the holding sought to 
be sold were mentioned, but in spite of that the 
identity of the jama put up for sale could not 
be in serious question. What was actually 
offered for sale and bid for was the jama in 
arrears viz., the jama of Rs. 7/- held by pro 
forma defendants 2 to 4 in Bara Baiun 
Mouza; that was correctly described in the sale 1 
proclamation though it contained erroneous 
statement of some particulars viz., area and plot 

numbers. , , 

(7) Another case relied upon by the learned 
Advocate for the appellant is — 'Nazir Ahshan 
v Dalip Mahton’, 18 Ind Cas 725 (Cal) (B) 
where it has been held that a Court has no 
jurisdiction to amend a certificate of sale so as 
to show the purchase of a larger share of the 
property than what was stated in the sale pro¬ 
clamation. This is not, however, what has hap¬ 
pened in the present case. That case might he 
attracted had the original sale proclamation 
mentioned a portion of C. S. plot 8041 as offered 
for sale whereas the amended sale certificate 
mentioned a larger portion or the whole of U s>. 
plot 8041 as having been actually sold; in tne 
present case, the original sale proclamation d 
not contain any mention of C. S. plot 8041 at al . 

(8) It is hardly necessary to deal in detail 
with several other cases referred to by tne 
learned Advocate for the appellant e. S- 
•Kuppusami v. Subbaraya’, 13 Ind[ Cas; 324 (Mad) 
(C) — 'Jayarama Aiyar v. Vridhagiri Aiyar. 
AIR 1921 Mad 583 (D) and an unreported deci¬ 
sion of this Court - ’Civil Rule No 175i o 
1949 (Cal) (E). Upon the facts of the present 
case, I agree in holding that the paramoun 
description in the original sale prodamation w 

the jama in arrears; the erroneous description 

of certain details could not affect the 
of the sale of that jama. 

(9) The appeal is dismissed with cos'ts 

(10) Leave to appeal under Cl. 15 of tne uc 

ters Patent has been asked for and ls r * f “; d 
B/H.G.P. Appea! dismissed. 
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would have been reasonably payable for the pre¬ 
mises. if let on the 1st day ot December. 1941, 
must first be ascertained and that being taken as 
the basic rent, the provisions of Sch. A should be 
worked out. Since the premises concerned are a 
shop room, the clause of Sch. A applicable would 
be Cl. (3). 

<5> The tenant did not adduce any evidence 
as regards the rent borne by other rooms in the 
same premises. He filed two judgments in res¬ 
pect of the ground floor of premises No. 100 Harri¬ 
son Road, from which, it appears that the basic 
rent for the premises there in question was fixed 
at Rs. 82/- and 25 per cent being added thereto, 
the standard rent was fixed at Rs. 102-8 under 
the Rent Act of 1948. Subsequently, the rent was 
refixed at Rs. 82/- on the ground that three 
months had not elapsed, since the rent had been 
fixed as mentioned in para. (1) (ai of Schedule A. 
Both the Rent Controller and the learned Judge 
have adopted premises No. 100 Harrison Road as 
a comparable unit, but arrived at different re¬ 
sults. The Rent Controller thought that on a 
comparison with the rent borne by premises No. 
100 Harrison Road, the reasonable rent for the 
premises in question in the present proceeding 
would be Rs. 60/- per month, whereas the learned 
Judge has held that it would be Rs. 80/-. The 
landlord claims more and the tenant insists that 
the rent should be less. 

(6) It appears to us that the proceedings have 
been conducted in a most confused manner and 
there has also been obvious failure on the part of 
the authorities below to apply the principles of the 
Rent Act in an accurate manner. To give but 
one example, it is true that the tenant failed to 
prove his case that room No. 3 was not in the occu¬ 
pation of any tenant in 1941, but his case that 
the hotel was in occupation of some room in the 
ground floor of the premises has been established. 
If that be so, it is difficult to understand why for 
the purposes of getting a comparable unit the 
tenant should have travelled to premises No. 10O 
Hamson Road and overlooked the other premises 
in the very same budding which were let out in 
1941. Then, again, the authorities below adopted 
for comparison the rent fixed for premises No 
100 Harrison Road. They seemed to have for¬ 
gotten altogether that what they were to look 
for purposes of comparison, was not the rent borne 
by other premises at the time the case was being 
tried, but the rent borne in 1941. Neither Rs. 82/- 

xT° r was that rent - so far as premises 

No. 100 Hamson Road is concerned 

It appears from the second of the judgments 
adduced on behalf of the tenant that the rent 

vp»rfh«H d R f‘ 82on the ? r °und that three 
? ot * apse !? since the rent had been 
e S ard £ d V 1116 Judge ^ere obviously was con¬ 
sidering the terms of clause (3) (a) of Sch. A. but 

fin h« faC i that that clause speaks of rent 
£?h^iw T m P"®- (1) (a) 8nd that para- 
£3* /hi refer to fixation of rent 

thif Ac ,5 1948 ‘ Be that 85 it may, it is 
JSLJbfi “ e c ,the f °f authorities below had 
g"E*J° his mind the necessity of looking for 
instances of rent borne by simdar premises in 1941 

rent f f Jr P l i rpo f es ^ determining reasonable 

Li™ l J Poises in question in 1941, they 

nremi faeces of rent borne by other 

‘J 1 ,J® 5 ® or 1951. it is clear that In doing 
so they misled themselves. 45 

the’re^Z W ? U l hat “ a tenant wants 

ren* /L l a standardised and the contractual 
reduced, it is for him to place the Rent 
hKMfP le i? possession of materials which would 
justify a reduction. The tenant in this case does 
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1 CHAKRAVARTTI C. J. AND SINHA J. 
Gouri Sankar Show, Petitioner v. Anil 

Chandra Majumdar, Opposite Party. 

Civil Rules Nos. 1666 and 1804 of 1952, D/- 
19-12-1952. 

Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (1" 
of 1950), S. 9 — Standard rent, fixation of — 
(Evidence Act (1872), S. 13). 

Reduction of contractual rent — Tenant 
must place Rent Controller in possession 
.of materials justifying reduction — Find¬ 
ings of fact in one case are no evidence of 
that fact in another case — Certified copies 
of judgments in other standardisation 
case containing statements of facts in those 
cases cannot be filed — Parties not object¬ 
ing and adopting statements in other judg¬ 
ments as correct statements of fact — 
Court may proceed on that basis — All 
that the judgments legally preve is that a 
particular amount of rent had been fixed 
as the rent for a particular premises and 
nothing more, unless the authorities them¬ 
selves inspect premises concerned and 
satisfy themselves as to the incidents of 
the premises covered by the judgment 

(Paras 7, 8, 14) 

Anno: Evidence Act, S. 13 N. 10. 

Sunil Kumar Mitter (in No. 1666) and Joy 
Gopal Ghose (in No. 1804), for Petitioner; Joy 
Gopal Ghose (in No. 1666) and Sunil Kumar 
Mitter (in No. 1804), for Opposite Party. 

CHAKRAVARTTI C. J.: These are two Rules 
directed £ gainst the same order passed by the 
Fifth Judge of the Small Cause Court on 20-3-1952 
in a proceeding for the standardisation of rent. 
Civil Revision Case No. 1666 of 1952 arises out of 
a Rule issued at the instance of the landlord, 
while Civil Revision Case No. 1804 of 1952 arises 
out of a Rule issued at the instance of the tenant. 
The subject matter of the tenancy is a room situat¬ 
ed on the ground floor of premises No. 97 Harrison 
Road, Calcutta. It is said that at one time this 
room consisted of two rooms, Nos. 3 and 4, but 
some time ago the partition between the two por¬ 
tions was removed and the area was converted into 
a single room. 

(2) The application for the standardisation of 
rent was made by the tenant. His case was that 
the contractual rent of Rs. 207/- per month was 
excessive and inasmuch as the rent borne by the 
same room in 1941 was Rs. 40/- per month, the 
standard rent should be fixed at a much lower 
figure than the contractual rent. The tenant 
was inducted in December 1949; 

The tenant's case that the identical room 

tv!!f out in 19 *f has not been accepted by either 
the Rent Controller or the Judge. Some attempt 
was made to prove that a portion of the room which 

r 5? m No ; 3 - was occupied by a 
hotel but the finding of the learned Judge Is that 
that case has not been proved, it has, however 

ro^m tha v! I he h0 & was ^ occupation of a 
room and a shed on the ground floor of the 

same^premlses in 1941 at a rent of Rs. 105/- per 

T.i B £ the Ran ^ Controller and the learned 

2 proceeded on the footing that the pre¬ 

mises were not let In 1041 and therefore the 
standard rent had to be fixed under the provi- 
fe? 9 (1) (e) of the West Bengal 

19 M^ ( T emporary Provisions) Act 

1950. That clause requires that the rent which 
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not seem to have made any effort or at least any 
adequate effort to do anything of the kind. He 
adduced some evidence, the relevancy of which 
is doubtful and even that evidence has been view¬ 
ed by both the authorities below from a complete¬ 
ly wrong angle of vision. In our opinion, the 
case has been mishandled throughout and it ought 
to be re-heard. 

(8) While on this subject. I desire to repeat what 
I have said on another occasion, namely, that 
findings of fact- in one case are no evidence of that 
fact in another case, and therefore, it is not cor¬ 
rect in law. when certified copies of judgments 
are filed, to adopt from those judgments state¬ 
ments of fact relating to the premises covered by 
them, as if the facts were proved by those state¬ 
ments. If, of course, the parties do not object 
and they adopt the statements as correct state¬ 
ments of fact, it may be permissible to proceed 
on the basis of the judgments, but otherwise, un¬ 
less the authorities themselves hold an inspection 
of the premises concerned and satisfy themselves 
as to the incidents of the premises covered by the 
judgment, all that the judgment can be taken 
legally to prove is that a particular amount had 
been fixed as the rent for a particular premises 
and nothing more. 

(9) In my opinion, this case ought to go back 
for a rehearing in accordance with law. The 
Rent Controller ought to apply his mind to the 
provisions of S. 9 (1> (e> of the Rent Act of 1950 
and to those of Cl. <3> of Sch. A. 

(10) There is one other matter to which it is 
necessary to refer. The learned Judge below has 
said that he was fixing the basic rent as the 
standard rent as the tenancy was one for non- 
residential purposes and three years had not 
elapsed since rent was being paid at an increased 
rate. Neither of the parties could enlighten us as 
to what the learned Judge was referring to and 
when any increased rate had been introduced in 
the present case. If no question of any increased 
rate having been introduced arises, the landlord 
was clearly entitled to an addition of 10 per cent 
to the basic rent, whatever the correct amount 
of the basic rent might be. 

(11) For the reasons given above, both the Rules 
in my opinion ought to be made absolute. The 
judgments of both the Rent Controller and the 
learned Judge are set aside and the cases are sent 
•back to the Rent Controller for decision in ac¬ 
cordance with law. 

(12) As both parties have been at fault, there 
will be no order for costs. 

(13) SINHA J.: This is another glaring instance 
in which the assessing authorities below have mis¬ 
directed themselves as to the principles that should 
be followed in fixing the standard rent. It has 
not been realised, and it seems that the argu¬ 
ments before us have been on the footing of no 
better appreciation of the position, that it was 
for the tenant who wants to have the rent stand¬ 
ardised to prove that the contractual rent was not 
appropriate, but that the rent was in excess of 
what is provided for by the Rent Control Act and 
that it should be, therefore, reduced. 

(14) It is argued before us that the tenant here 
was a man who came recently into the premises 
and was not expected to know what the P° slt ^ 
was in 1941. That may be his misfortune, but 
it does not affect the position in law and the onus 
is nevertheless upon him to show that the contrac¬ 
tual rent is not the proper rent payable. After 
all, he has entered into a contract and wishes to 
alter it by virtue of the provisions of the Act 
•and. I think, it is by now well settled that it Is 
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for him to adduce evidence to show that the con • - 
tractual rent should be scaled down. in thic 
particular case, it appears that the evidence addur 
cd showed that in the premises in question thorp 
was a tenant in December 1941, a hotel or an eat¬ 
ing house, but the controversy raised was whether 
it paid a rent of Rs. 105/- or less or what sDace 
it actually occupied. At least, the appellate * 
Judge was quite satisfied that there was no deny¬ 
ing that there was such a tenant in occupation m 
December 1941; but he said that it was not esta¬ 
blished that room No. 3 formed the tenancy. Both 
the assessing authorities came to the conclusion 
that the standard rent was to be fixed according 
to the provisions of Section 9 (1) (e) of the Rent 
Act of 1950. namely, as to what the premises 
would have fetched on the first day of December 
1941, if let out. One would have supposed that 
it being proved that some part at least of the pre¬ 
mises was let out, the rent paid therefor would 
form the basis for calculating the standard rent. 
But this was completely ignored. Both the Rent 
Controller and the learned Judge went to a conti¬ 
guous premises No. 100 Harrison Road and for 
the purposes of comparison certified copies of 
judgments in standardisation cases relating to cer¬ 
tain rooms in premises No. 100 Harrison Road have 
been put on the record. These judgments are 
not ‘inter partes* and no inspection was held in 
order to verify the facts stated in those judgments. 
The learned Judge relied on the measurements ap¬ 
pearing in those judgments, but has not taken 
the trouble to have them verified. The judgments 
may be judgments ‘in rem* to prove that the pre¬ 
mises had been standardised at a particular rent, 
but the facts as to the measurements or the 
amenities etc. are not evidence in this case. Even 
so, there seems to be no evidence at all whether 
premises No. 100 was newly built or an ancient 
edifice and how it compared with premises No. 97. 
The amenities are not compared. In order to 
afford a comparison, the Court must have, whe¬ 
ther it is acting under S. 9 (1) (e) or (g) suffi¬ 
cient facts to afford a comparison, and it is the 
duty of the applicant to adduce evidence to show 
it. A comparison with other premises could only 
be allowed if they are comparable units, that is 
to say, if they are similar in situation, user, ex¬ 
tent or amenities. An arbitrary comparison is 
not permissible. The fullest reasons must be 
given so that the same can be verified. 

(15) Lastly, as my Lord has pointed out, the 
learned Judge was completely confused as regards 
the provisions as to the increase of rent. But in¬ 
asmuch as nobody could enlighten us as to now 
the question of increase at all arose, it is not pos¬ 
sible to deal with the matter further. I quite 
agree that both the assessing authonties have been 
in utter confusion as to the principles to be applied 
and I agree with the order made by my Lord. 

B/R.G.D. Rules made absolute ' 
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P. B. MUKHARJI J. 

Satyaprasad Ghosal, Plaintiff v. Subodh 
Chandra, Defendant. 

Suit No. 2357 of 1949, D/- 1-7-1952. 

(a) CivU P. C. (1908), O. 40, R. 2 - S J“ IV " 
appointing manager to manage business 

Collections made through d t Charge 

tions of receiver - Recciver is^nttUed to charg^ 
commission on such collections. (Paras 7 

Anno; Civil P. C., O. 40, R. 2 N. 1. 
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(b) Calcutta High Court Original Side Rules 
(framed under Calcutta Official Receivers Act 
(7 of 1938)), Appendix 11, R. 3 — Receiver in 
charge of business of hotel — Supplies sold by 
hotel to its boarders and lodgers — Income 
therefrom comes within Item 3 of R. 3 — Rills 
realised from time to time from inmates of 
hotel come within Item 2 of R. 3 — Such bills 
will ordinarily include seat rents or room rents 
— If not, they come under Item 1 of R. 3. 

(Para 8) 

(c) Calcutta High Court Original Side Rules, 
Chi pter 21, Rr. 9 to 11 (introduced in 1940) — 
Applicability. 

Rules 9, 10 and 11 provide a scheme 
when there is objection or disagreement and 
have no application where the employment 
of a servant is by consent of all parties. 

(Pora 17) 

(d) Calcutta High Court Original Side Rules, 
Chapter 21, R. 12 (introduced in 1940) — 
Applicability. 

Where the Receiver at a meeting of all 
the parties is requested by consent of all 
to make an appointment, such appointment 
& the expenses therefor are not vitiated for 
lack of sanction contemplated under new 
Rule 12 which applies only in the case 
where the Receiver makes the appointment 
on his own initiative aDd no formal objec¬ 
tion is made by any of the parties. 

/ Do r*-> 21) 

C. Sarkar, for Defendant. 

ORDER: These are objections to the passing 
of the accounts of the Official Receiver in this 
partnership suit and relate to three periods of 

of n i'qdQ ht L first Per ‘? d of time the second half 
£, 9 • *««£ Penod of time is the first 

5g nf 1 Q -0 and T the * hird P eriod is the second 
^ other words these objections 
P" 1 ® 1 of one year and a half from the 
middle of 1949 till the end of 1950. 

Tn (2 AJ h fl e ^eetlons are made on three grounds. 

£cSer fl 11 U said that the Official 

Receiver has charged commission on gross col- 

Itont m ?hi« e b ? f 1 o e Manager who is the defen- 

Seco “ dly t th e Official Receiver 
, t he account with the salary of (D 

cle d rkTt i4 S/ 5 °^ Per th and (U > an estate 
thof thl 60 {* P" mont h. Thirdly it is said 
to &t to e admits as filed by the Official Receiver 
do not show what amount has been received hi 

Re«ivS e in"S , | R aP ^i nting th e Official Receiver as 
onll-7-1949 n t fnL Was made by Banerjee J. 
vant portions of tha^X? b^caSe 'the 

ffSfi? of tS o^de? 6 J? * "on fc co°Lm 

the order appointing the rSeTa? ° f 
"It is ordered that the Official Receiver of thfc 

SMS® 

The order thereafter proceeds to direct- 
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“And it is further ordered that the defendant 
and all persons claiming under him do deliver 
up quiet possession of the said property to¬ 
gether witn all accounts books papers memo¬ 
randa and writings relating thereto to the 
said Receiver." 

Then the order continues to direct: 

“And it is further ordered that the said Receiver 
do take possession of the said property together 
with the documents and papers as aforesaid and 
collect the issues and profits thereof." 

Then the order proceeds to provide: 

“And it is further ordered that subject to the 
defendant furnishing security within a fort¬ 
night from the date hereof for the sum of Rs 
5.000/- to the satisfaction of the Registrar of 
tnis Court the said Receiver be at liberty to ap¬ 
point the deiendant Manager of the said business 
of 'India Hotel* and it is further ordered that 
the defendant so to be appointed the Manager of 
the sa d business as aforesaid to submit a weekly 
statement of accuonts in respect of the said busi¬ 
ness." 

Thereafter the order concludes by providing that • 
"Tne receipt or receipts of the receiver shall be 
a sufficient discharge for all such sum or sums 
of money or property as shall be paid or deliver¬ 
ed to him as such receiver and directs the re- 
ceiver to file half yearly accounts." 

yp°" tois it is contended on behalf of the 
objectors by the learned counsel Mr. Sarkar ap- 
peanng for them, that the defendant ManagS 

wpre n^ Sm f the business and the collections that 
were made from the hotel business were reallv 

TheSe^ not toe Receiver's collect 
L nerefore it is his contention that the Receiver 

?hiS~ P nt OCOmmiSSi0n ° n SUCRES 
f in my Vlew - Proceeds on a wrong 
interpretation of the order appointing the 

the tenSTKinder J 

en«7h„Ss« RiiiKdT 

he was given the liberty £ the detoS 

ssi* wSr&ii-avB a-g 

and the legal resporSitv fPS* B Possession 

S&Sft r £ 

SX a ~ pi 

ceiver again X ifh?^ 111111 11 15 to the re- 
Order to collect all terms of the 

ness as “ d clauns of the busi- 

fmmm 
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signed by the Manager on 3-8-1949. By this Bond 
the defendant Subodii Chandra Sen Gupta and 
one Jatindra Nath Bancrjee bound themselves to 
the Registrar of this Court for the sum of Rs. 
5,000/- for the purpose of the security as Manager. 
This was in oursuance of the direction of the 
order to furnish security to the satisfaction of 
the Registrar. Jatindra Nath Banerjee acted as 
the surety. This Bond provides the condition that 
the Manager 

“shall duly account for all and every sum or 
sums of money or other property which the 
Manager has received or shall hereafter receive 
or has or shall become or be held liable to pay 
or account for as such Manager as aforesaid 
and do and shall pay or deliver the same as the 
said High Court or a Judge thereof has directed 
or shall hereinafter direct." 

(6) Upon this term of the condition of the Bond 
Mr. Sarkar argues that the Manager's liability to 
pay or account is to the High Court or to a Judge 
thereof and not to the Receiver. That again is 
an untenable argument. The condition of the 
Bond as I have quoted makes it quite clear that 
this liability of the Manager is to the High Court 
or to a Judge thereof according to the direction 
already given or to be hereafter given by the Court 
or the Judge. Now the Court had already given 
by its verv order of appointment of the Receiver 
the direction upon the Manager to submit weekly 
statements of accounts to the Official Receiver. 
By express terms of the order the Receiver is to 
have possession of all accounts. The Official Re¬ 
ceiver in this case by the terms of the order again 
is the arm of the High Court itself. Therefore 
this argument of Mr. Sarkar is also unavailing. 

(7) On these grounds I hold that the collections 
I made through the Manager were and are in law 
I the collections of the Receiver. 

(8) Mr. Sarkar then argues that there is no 
provision for the Official Receiver charging any 
commission even though it is held that the col¬ 
lections by the Manager are in law the Receiver s 
collections. This argument is based on Rule 3 
Appendix 11 of the Original Side Rules framed 
under the Calcutta Official Receiver's Act. The 
relevant items provide that the Official Receiver 
is entitled to charge fee by way of percentage or 
otherwise (1) at the rate of 5 per cent on rents 
recovered from house properties, (2) 5 per cent on 
outstandings recovered. (3) 5 per cent on sales ot 
properties movable or immovable calculated on 
the total value realised in any one estate and (4) 
5 per cent on the estimated value of moveable pro¬ 
perties (other than securities) not sold but taken 
charge of. 


The argument on this point on behalf of the 
objector is that the Official Receiver in this case 
does not come in any of the items I have just men¬ 
tioned and therefore, cannot charge a 5 P er 
commission. It is clear from the terms and the 
nature of the order appointing the Receiver that 
the Official Receiver in this case is in charge oi 
the business of the Hotel which includes rent for 
boarding and seats as well as outstanding bills on 
accounts of food and other supplies bought b> the 
boarders and lodgers. So far as supplies are^ld 
by the hotel to its boarders and lodgers I am satis¬ 
fied that such income arises out of sales of mov¬ 
ables and fairly comes within the meaning of item 
3 under Rule 3 which provides 5 per cent 
“on sales of properties movable or immovable cal¬ 
culated on the total value realised in any one 
estate.” 

The bills that are outstanding and realised from 
time to time from the inmates of the hotel also. 
In my view, come within Item No. 2 of Rult 3 


which provides for 5 per cent “on outstandings 
recovered". These bills will ordinarily also in¬ 
clude seat rents or room rents for the boarders. 
Even if they did not, such seat rents or room rents 
do, in my view, come within the meaning of Item 
(1) of Rule 3 which provides for 5 per cent “on 
rents recovered from house properties.” 

(9) For these reasons I hold that the Official 
Receiver is justified in charging the commission 
at the rate of 5 per cent on collections made from 
the hotel business and its assets even though such 
collections were made through the agency of the 
Manager. I would only refer here to the fact 
that the order appointing the defendant as Man- 
nager does not entitle the Manager to charge any 
commission on the collections made by him. I, 
therefore, overrule the first objection. 

(10) The second objection relates to the debit 
made by the Official Receiver against the accounts- 
of the estate with the salary of a ‘durwan at the 
rate of Rs. 50/- per month and the salary of an- 
estate clerk at Rs. 60/- per month. 


(11) The substance of this argument is based, 
on the New Rules 9, 10, 11 and 12 introduced by 
way of amendment in 1940 and added to Chapter 
21 of the Original Side Rules of this Court. The 
argument is that such an appointment if object¬ 
ed to can only be allowed provided sanction of 
the Court being the senior Judge sitting on the* 
Original Side is taken and that sanction has not 
been taken in this case. Before deciding this 
point it is necessary to set out the facts. 

(12) To me it appears on the facts of this case 
that far from there being an objection to such 
appointment there was in fact a consent of the 
parties. With a view to get the real state of 
fact on this point a reference to the Minutes of 
11-8-1949 show that both the parties represented 
by Mr. Ganguly, Solicitor for the plaintiff and 
Mr. Bose, Solicitor for the defendant made the- 
categorical statement 

“With regard to the preparation of inventory: 
the Official Receiver is at liberty to appoint a 
clerk for the said purpose at a remuneration oi 
Rs. 3/- per day. The Official Receiver will also 
appoint a whole time 'durwan' who will remain 
posted at the said Hotel. 4 

It is true at that stage Mr. Ganguly, Solicitor for 

the plaintiff, said . . 

“The plaintiff here and now gives an unaertaK- 
ing through me to pay and bear the salary oi 
the 'durwan' and other establishment chaijes . 
Thereafter Mr. Bose, Solicitor for the defendant 
stated 

"The Official Receiver should engage a whole• 
time estate clerk who is unconnected with boui 
the parties to this suit at a reasonable remu¬ 
neration which he thinks fit and proper, 
estate Clerk shall check the account of ruim ng 
the Hotel every evening and will countersign 

the vouchers.” . . 

Thereupon the Official Receiver agreed by aw 

"Yes. I shall appoint a 'durwan 1 and an estate 
clerk as requested by the parties”. 

While therefore the appointment of an estate 
clerk and a 'durwan' was agreed to by^ botn cn 
parties as these were intended to be independen 
persons not connected with the part.es and as^ 
defendant himself was going to be 1the Mana^r 
conducting the business Mr Oanfifuiy^SolteitOT 
the plaintiff, not unreasonably retracted his un 

taking to pay for them by saying maDa ge- 

-My client shall have no hand in the manag 
ment of running the business, Incurring of lmb^ 
litles or in collecting of moneys. “ “JSy. 
circumstances my client cannot give the 
taking required by the Receiver. 
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The word “undertaking** here refers to the de¬ 
mand for indemnity from the parties to the Offi¬ 
cial Receiver against all liabilities, if any incurr¬ 
ed by the Official Receiver for running the busi¬ 
ness through the defendant as Manager. 

(13) The next stage is reached at the Minutes 
of the Official Receiver held on 22*8-1949. Those 
Minutes definitely record consent to the appoint¬ 
ments now objected to by the defendant. I will 
quote the Minutes on this point so that the con¬ 
sent will appear from the very language of such 
Minutes. The record of the Minutes is in these 
terms. 

“The parties agree that a part-time supervisor 
be appointed by the Official Receiver at a remu¬ 
neration of Rs. 60/- per month with effect from 
13-8-1949. The appointment of the caretaker 
appointed is confirmed at a remuneration of 
Rs. 60/- per month with effect from the 13th 
August last.” 

(14) On these facts, therefore. I am satisfied that 
in this case the parties consented to both these 
appointments of the ‘durwan* and supervisor or 
estate clerk. It is noteworthy that since 1949 
when these Minutes recorded the appointment by 
consent there has been no objection at any stage 
by any of the parties to the correctness of these 
Minutes. 

(15) Having set out the facts I propose now to 
interpret the Rules to which my attention has 
been drawn. 

(16) Now Rule 8 provides that clerical or other 
establishment and the cost thereof chargeable to 
the estate shall “if possible” be detailed in the 
Order. Although the Form under the Rules so 
provides, ordinarily it is never possible to detail 
this in the order appointing the receiver for the 
simple reason that unless actual charge is taken 
of the estate, it is difficult to know and anticipate 
what charges are necessary to be incurred for esta¬ 
blishment, and the order appointing the Receiver 
in this case also does not detail such costs. Now 
Rule 9 goes on to provide that a Receiver shall 
not "normally” be allowed to make any charge on 
account of establishment but if he is of the opi¬ 
nion that it is necessary in the interest of the 
estate that he should engage ‘Durwans, Sircars* or 
other servants he shall be at liberty to do so. 

But in that case the receiver shall within 7 days 
give notice to the attorneys or the parties that 
such engagements have been made and shall with 
such notice include a notice of a meeting to be 
held within 14 days where the question of such 
engagement shall be discussed New Rule 10 
then proceeds to say that if it is decided at that 
meeting that the employment is unnecessary the 
receiver shall forthwith dispense with the services 
of such servant or servants. But if there is any 
disagreement on this question between the Re¬ 
ceiver and the parties or if any party objects to 
such appointment and the Receiver is still of the 
opinion that the retention of such servant is neces¬ 
sary in the interest of the estate, the Receiver 
shall forthwith make an application to the Judge 
on notice to the parties for permission to em¬ 
ploy such servant. Upon such application the 
Judge shall then determine whether the engage¬ 
ment is necessary and if the Judge is of the opi¬ 
nion that objection to such employment was made 
on sufficient grounds, the Judge may direct the 
party objecting to bear the costs of the applica¬ 
tion. 

( 17) Now as I read New Rules 9, 10. and 11, they 
provide a scheme when there is objection or dis¬ 
agreement and have no application where the em¬ 
ployment of such servant is by consent of all por- 


(18) Then comes New Rule 12 which provides 
that in the event of no nbiection. the Receiver 
shall prepare a statement for submission to the 
Judge setting out the particulars mentioned in R. 
9 and such statement shali be submitted through 
the Registrar to the Senior Judge sitting on the 
Original Side for his confirmation of the engage¬ 
ment of the servant or servants. 

(19) Strictly speaking on the language of this 
New Rule 12. it applies where there is “no objec¬ 
tion.” Now objections are referred to in the pre¬ 
ceding Rule 10 and this obviously means and re¬ 
fers to the case where the Receiver has made the 
appointment on his own initiative under Rule 9 
Without consulting the parties and without their 
consent and then when he calls a meeting the 
party or parties object to the appointment but 
the Receiver nevertheless felt that in the interest 
of the estate such appointment should be made. 
This New Rule 12, therefore, on its terms is silent 
on the point which is now raised before me, as 
to what the Receiver should do in case where the 
initial appointment is made not on his own ini¬ 
tiative, but after calling a meeting of the parties 
where all parties consent to the proposed appoint¬ 
ment and ask the Receiver so to appoint. 

(20) The procedure laid down in new Rule 12 
appears to me to apply in the case where the Re¬ 
ceiver makes an appointment on his own initia¬ 
tive which he has power to make under new Rule 
9. But it does not apply to the case such as the 
present where the Receiver does not make the ap¬ 
pointment on his own initiative but does so act 
on the consent of the parties concerned. That 
is why it is clearly provided in new Rule 9 that 
when the Receiver on his own initiative makes 
such an appointment he should call the meeting 
of the parties and obtain their consent and if 
there is no consent and the parties object he 
should apply to the Court under new Rule 11 read 
with new Rule 10. 

In that context new Rule 12 coming as a sequel 
to this procedure can in my opinion only refer 
when it says “in the event of no objection being 
made” to the case where the Receiver makes an 
appointment on his own initiative and to which 
no formal objection is taken by any party and not 
to a case where the parties themselves consent 
and ask the Receiver to make the appointment. 

(21) On a reading of these new Rules which I 
have mentioned, it appears to me that the only 
reasonable and practical construction is to hold 
that where the Receiver at a meeting of all the 
parties is requested by consent of all to make an 
appointment, such appointment and the expenses 
therefor are not vitiated for lack of sanction con- 

u “ der new Rule 12 and that new Rule 
^applies only in the case where the Receiver 
“ ak ® s ^ h f appointment on his own initiative and 
no formal objection is made by any of the nar- 
Jo hold otherwise and say that in spitfof 
nniv and spIte of the Receiver acting 

SSfto ohSfnT 56111 °J P" 11 ® 8 Receiver has 
the ?° ctl ? n of the Court under new 

e 12 ^ , Prod 1106 foe most insensible proce¬ 
dure and unjustified red tape and expense 

be^ubS! il T^at ? Urpose caa that sanction 

hi that case? In ordinary castw 
J 11 order _t° determine whethe/the 

pSSS lt to iS rei^ t i fle ?h 0r f n0 f t h “ f0r a11 prac tical 
purposes to rely on the facta as presented bv the 

the 1 Recelyer and if they are all agreed 

of app ? ,ntment 1 do not see the rationale 

RikiS r f ? sanc / lon M laid down under new 
Rule W and I do not see how in that case the 

2*2, \ golng to decide who is thTpaSf .ho 
should be responsible for the extra eJJSL db£ 
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allowed under new Rule 12 but nevertheless incurr¬ 
ed in the meantime by the Receiver with the con¬ 
sent of all parties. 

If by consent any gross or unreasonable expen¬ 
diture is incurred in any particular case, then in 
that case the Court always has the power to dis¬ 
allow any grossly excessive expenditure at the 
time of the passing of accounts under new Rule 
21 read with new Rules 18. 19 and 20. No ques¬ 
tion of grossly unreasonable expenditure in this 
case arises as a ‘Durwan’ at Rs. 50/- p. m. and an 
estate clerk at Rs. GO/- p. M. are, in my view, emi¬ 
nently reasonable and fair expenditure in this 
case. The objection on this score now appeals 
to be a ruse of the defendant who as Manager 
finds that he does not earn a commission on the 
collections and that the Receiver is getting the 
commission on the work that the defendant is 
doing. 

(22) As the point relates to administration by 
the receivers, I called for a report on this point 
from the Assistant Registrar (Accounts) of this 
Court to, state what has been the practice in this 
Court since these new amended Rules came into 
operation in 1940. The practice so far confirms 
the interpretation I have given to these Rules and 
the report says: 

"The Receiver convenes a meeting when such re¬ 
quest is recorded and all other parties interested 
are consulted and only when they are of the 
opinion that the appointment should be made, 
their consent is also recorded in that meeting 
and the Receiver makes the appointment. He 
does not thereafter take any further step for 
obtaining confirmation from the Court." 

(23) If this practice, however, was in my view 
in breach of the Rules, I would have had no hesi¬ 
tation in upsetting that practice, although it has 
lasted for these last twelve years. But it appears 
to me that the practice in this respect has follow¬ 
ed the practical course and in my judgment is in 
accord with these Rules as I interpret them and 
the intention with which these Rules were made. 
I. therefore, overrule the second objection. 

(24) The third objection does not properly mean 
any objection on principle. The main complaint 
on this third ground is that the account as filed 
by the official Receiver does not show the details 
of what amount has been received by him in gross 
on which he has been charging the commission. 
That is an objection to the method of keeping 
accounts rather than the principle. Regarding 
the method of keeping of accounts the Official 
Receiver’s Act lays down under Section 9 of the 
Act and the Rules made under the Act including 
new Rule 17 what is to be done on this point. I 
do not find any breach of those Rules. The de¬ 
fendant could have seen not only the original 
accounts but also the explanation appended to any 
item in the account which he might have chosen 
to call from the Official Receiver and thus get any 
item explained in the account which according to 
him v/as not clear. 

Mr. Sarkar did not ultimately pursue this point 
and I myself am of the opinion that there is noth¬ 
ing illegal or improper in the accounts filed. The 
only illustration on which Mr. Sarkar relied was 
an entry in the account filed under the date 31-8- 
1949, 

"Government commission on Rs. 1.187-5-0 at 5 
per cent vide note of S. K. Roy from 13th to 
19th August 1949" 

against which a sum of Rs. 94-G-O is shown. Mr. 
Sarkar’s comment Ls that the Official Receiver 
should have set out the note of S. K. Roy in that 
item. I do not agree. It gives sufficiently express 


yam (r\ N. Moo\erjee J.) A. I B. 

indication to the reference by which it canal 
ways be checked and if Mr. Sarkar’s client want 
ed to examine the note of S. K. Roy he could hTve 
easily called for it and satisfied himself. 

tio < n 5) therefore, also overrule the third objec- 

(26) In these circumstances I pass the Official 
Receiver’s account disallowing all the objections 
of the defendant. The defendant will pay the 
costs of these proceedings as an application; certi¬ 
fied for counsel. 

B/V - R B - Objections disallowed. 
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Manindra Nath Biswas, Judgment-Debtor- 
Appellant v. Radhasyam Biswas, Decree- 
Holder-Respondent. 

A. F. O. O. No. 218 of 1952, D/- 21-5-1953. 

(a) Civil P. C. (1908), O. 41, R. 1 — New 
plea involving question of fact. 

A new plea that a compromise decree 
did not create a valid charge for want of 
registration involving a question of fact viz. 
whether the decree was registered or not 
cannot be allowed to be raised for the first 
time in appeal. (Para 6) 

Anno: Civil P. C., O. 41, R. 1 N. 12. 

(b) Civil P. C. (1908), O. 21, R. 22 — Notice 
of amendment of execution. 

Application for amendment of execution 
application by inclusion of certain charged 
properties — Provisional order allowing 
amendment with notice under O. 21, R. 22 
to judgment-debtor to show cause against 
such amendment — Judgment-debtor fail¬ 
ing to appear and Court taking further 
steps in terms of amendment — Even 
assuming that O. 21, R. 22 applies to 
amendment of execution petitions, there is 
sufficient compliance with O. 21, R. 22 and 
order allowing amendment cannot be chal¬ 
lenged on that ground. (Para 8) 

Anno: Civil P. C., O. 21, R. 22 N. 2. 

(c) Civil P. C. (1908), S. 151 and O. 21, Rr. 
17 and 21 — Amendment of execution — (Limi¬ 
tation Act (1908), Art. 182). 

A Court has inherent power to allow 
amendment of pending execution applica¬ 
tion in proper cases apart from the ex¬ 
press provisions of O. 21. R. 17. The matter 
is one of discretion of the executing Court 
and except where the law of limitation 
raises an insuperable bar or where the 
decree-holder has been guilty of gross ne¬ 
gligence,—and where no equitable consi¬ 
deration stands in the way, the power of 
amendment should be liberally exercised. 
Case law referred. (Para 9) 

A decree-holder applied for execution of 
his decree by proceeding against the bills 
and security deposits standing to the cre¬ 
dit of the judgment-debtor. The decree- 
holder could realise only a part of the 
decretal amount and found that he would 
be able to realise only a moiety of the 
amount due from the properties attached 
and that too not in the near future. He 
therefore applied for amendment of his 
execution application by praying for sale 
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of the immovable properties charged under 
the decree. 

Held that in circumstances the prayer 
for amendment should be allowed under 
inherent powers as it had not the effect of 
changing the original character cf the exe¬ 
cution application and as no question of 
limitation came in the way. Even if the 
prayer for amendment is treated as an in¬ 
dependent execution the Court wculd be 
justified in the circumstances to allow 
simultaneous execution in the exercise cf 
its discretion. (Paras 10, 11 and 14) 

Anno: Civil P. C., S. 151 N. 2, O. 21. R. 17 
N. 3; O. 21, R. 21 N. 1; Lim. Act, Art. 182 
N. 86A. 


(d) Civil P. C. (1908), O. 34, Rr. 14 and 15 
— Applicability to enforcement of charge — 
(T. P. Act (1882), S. 100). 

When a charge is created by the decree 
and is enforceable in execution under the 
terms thereof, the statutory impediment, 
as contained in Order 34, Rr. 14 and 15 
of the Code, does not apply and no suit is 
necessary or imperative in that behalf 
under the law. (Paras 16, 21) 

Anno: Civil P. C., O. 34, R. 14 N. 3; O. 34, 
R. 15 N. 10a; T. P. Act, S. 100 N. 28. 


(e) Deed — Construction — Consent decree 

— (Civil P. C. (1908), O. 23, R. 3). 

When in a pending suit the parties come 
to a settlement and either party accepts a 
monetary liability and consents to a decree 
being passed against him in respect of the 
same, charging certain properties for the 
realisation of the decretal dues it is quite 
reasonable to hold that the charge, so 
created, would be enforceable in execution 
and would not, in the absence of express 
or specific words or any clear indication 
to the contrary, be merely declaratory, 
requiring a fresh suit for its enforcement. 

Hl , . .. (Para 20) 

Held on a construction of the consent 
decree that it was not merely a decree 
declaring a charge but the charge created 
thereby was enforceable in execution of 
the decree. (Paras 19 and 21) 

Anno: C. P. C„ O. 23, R. 3 N. 27, 33. 
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P. N. MOOKERJEE J. On 19-12-1950 the plain- 
tiff Respondent Radha Shyam Biswas obtained a 
decree (including claim and costs) in Money Suit 
No. 15 of 1950 of the Court of the Subordinate 
Judge at Krislinagar against the Defendant Ap¬ 
pellant Monindra Nath Biswas for a sum of Rs. 
57.376/- upon a Solenama filed in the suit on 
5-12-1950. Under the Solenama, the Respondent’s 
dues were payable in several instalments extend¬ 
ing up to April 1952 and the mode and manner of 
payment of these instalments were also • clearly 
specified therein. It was also distinctly provided 
in the said Solenama that in case of any default 
on the part of the defendant Monindra Nath Bis¬ 
was in the carrying out of the terms thereof the 
Plaintiff Radha Shyam Biswas would be entitled 
to realise his entire dues or the then outstanding 
balance thereof by immediate execution. The 
Solenama further expressly provided in paragraphs 
5 and 6 thereof as follows: 


”5. If the defendant violates any of the terms 
out of all the terms mentioned before or if he 
does not make payment according to the terms 
the plaintiff will be entitled to move against 
the defendant and to realise the unpaid decre¬ 
tal amount by attachment of the money payable 
from the defendants’ bills or his earnest money 
or his moveable and immovable properties ac¬ 
cording to his rights. 


6. As a consideration for the plaintiffs allowing 
the defendant to pay the decretal amount in 
instalments the defendant keeps the immoveable 
properties mentioned in the Schedule and own¬ 
ed and possessed by him charged by wav of 
security for payment of the decretal dues/’ 
and then followed the ‘’Schedule of list of the 
properties" which were charged. 

(2) On 8th March 1951, the plaintiff-decree- 
holder applied for execution of the decree and rea¬ 
lisation of his dues by attachment of certain bills 
and security deposits of the judgment-debtor ly¬ 
ing with the Government in its various depart- 
ments upon the allegation that the said judgment- 
debtor had fraudulently violated the terms of 
the Solenama or compromise, referred to in the 
preceding paragraph. The Court ordered interim 
conditional attachment of the bills and security 
deposits and directed issue of notice to the Judg- 
ment-debtor to show cause against the same. The 
notice was duly served but no objection was filed 
by j j Judgment-debtor and the execution pro¬ 
ceeded for some time. In the course of the pro¬ 
ceedings, it was discovered that one of the items 
or security deposits attached was already under 
attachment at the instance of some other decree- 
r^rtf rS i° f *K he T, self ' same Judgment-debtor and.ac- 
affiff’ 1 th6 Res ^° ndent applied for rateable dis¬ 
tribution in regard to the same and eventually 
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received a sum of Rs. 7.583/4/6 on such rateable 
distribution in part satisfaction of his decretal 
dues. As to the other items attached there was 
prolonged correspondence between the Court and 
the different Government Departments concerned 
and it appeared plain that the said moneys would 
not be available in the near future and that even 
upon realisation they would not be sufficient to 
satisfy even a moiety of the decree-holder’s dues. 

In _such circumstances, the decree-holder applied 
on 27th March 1952 for amendment of his execu¬ 
tion petition by incorporating therein a prayer 
for sale of the charged properties for the realisa¬ 
tion of his dues and for including in the said exe¬ 
cution petition a schedule of the said charged 
properties for that purpose. This prayer for 
amendment of the execution petition was allowed 
and the petition of amendment was directed to 
be treated as a part of the original petition of exe¬ 
cution with a further order of issue of notice on 
the judgment-debtor under Order 21 R. 22 C. P. C. 
presumably with a view to give opportunity to the 
judgment-debtor to object to the decree-holder's 
prayer for amendment of the execution petition, 
as set out above, before any further steps were 
taken upon the same. Apparently, therefore, the 
Court's order allowing the decree-holder's prayer 
for amendment of his execution petition was only 
provisional at this stage and the Court intended 
to proceed further in the matter only after con¬ 
sideration of the judgment-debtor's "objection, if 
any, to the same. According to the peon's return, 
the notice under Order 21, R. 22 Civil P. C. was 
duly served and as, on the date fixed in the no¬ 
tice, namely, 26-4-52, there was no appearance on 
behalf of the judgment-debtor and no objection 
to further proceedings in execution, the Court on 
that date recorded an order inter alia to the fol¬ 
lowing effect: 

"Notice served. Requisites filed. Issue notice 
under Order 21. Rule 66 C. P. C. upon judgment- 
debtor fixing 21-5-52 for return and orders. 

M 


*3) On 5-5-1952 the judgment-debtor appeared 
and filed an application under S. 47. C. P. C. and 
his chief objections were: 

(1) That the execution was premature and in 
contravention of the terms of the compromise de¬ 
cree. 

(2) That the notice under Order 21, Rule 22, 
C. P. C. had not been duly served and the judg¬ 
ment-debtor had been fraudulently denied oppor¬ 
tunity to object to the execution in time, and 

(3) That the order of amendment of the execu¬ 
tion petition was illegal and without jurisdiction 
and the immoveable properties of the judgment- 
debtor could not in law be proceeded against in 
that execution. This application was registered 
as Misc. Case No. 56/52 under Section 47, C. P.C., 
and was eventually fixed for hearing on 31-5-52. 

^4) At the hearing no evidence was adduced 
by the judgment-debtor in support of his objec¬ 
tions ( 1 ) and ( 2 ), set out above, and there was 
no denial on oath either of the decree-holder’s 
allegations of default and fraudulent breach of 
the terms of the Solenama or the compromise de¬ 
cree on the part of the judgment-debtor or of the 
statements of sendee of the notice under Order 
21. Rule 22, C. P. C., in the relevant peon’s return. 
The third objection was, however, strongly pressed 
before the learned Subordinate Judge & the Court’s 
power and the validity of the order of amendment 
of the execution petition were seriously questioned. 
The learned Subordinate Judge overruled the judg¬ 
ment-debtor’s objections and dismissed his applica¬ 
tion with costs to the decree-holder by his order 


dated 31-5-52. The present appeal is directs 
against this order. 

(5) Mr. Sarkar. appearing for the appellant has 
very fairly conceded that on the materials on re¬ 
cord he cannot urge anything in support of ob¬ 
jections ( 1 ) and ( 2 ), as set out above, but he has 
strongly pressed the 3rd objection and he has 
developed it under two heads. He has first con¬ 
tended that the order of amendment cannot be 
sustained in law in the circumstances of this case. 
He has next urged that, in any event, the im¬ 
moveable properties of the judgment-debtor can¬ 
not be sold in this execution — not, at any rate 
without attachment, — and, therefore, the order 
for sale thereof, as made by the learned Subordi¬ 
nate Judge, should be vacated. The real argu¬ 
ment of Mr. Sarkar under this head is to the effect 
that on the question of charge over the judgment- 
debtor’s immoveable properties the compromise de¬ 
cree is merely declaratory and contains nothing 
more than a mere declaration of charge and that, 
accordingly, the charge cannot be enforced except 
by a fresh suit brought for that purpose, and, if 
the decree-holder wants to proceed against the 
properties in question, not by way of charge but 
otherwise under the compromise decree, — either 
under the express terms thereof or implied¬ 
ly thereunder or under the general law — he 
must proceed by way of attachment and sale, so 
that the present order of sale and the issue of 
sale proclamation without prior attachment is bad. 
The argument is attractive but, as we shall pre¬ 
sently see, it is, in the ultimate analysis, not ac¬ 
ceptable. 

(6) Mr. Sarkar has also argued that no valid 
charge was created by the compromise decree, as, 
according to him, the properties, sought to be 
charged thereby, were not included in the subject- 
matter of the suit and the decree was not register¬ 
ed. Apparently, this objection on the ground of 
non-registration of the decree — if this fact of 
non-registration is correct and can be found — 
would possibly be a fatal objection to this part 
of the decree-holder’s case but, upon the facts of 
the present case, we are unable to entertain it or 
to give effect to it. It is quite plain that it in¬ 
volves an issue of fact, namely, whether the decree 
was registered or not. The objection was not 
taken before the learned Subordinate Judge and, 
in the circumstances of this case, we are not in¬ 
clined to allow the judgment-debtor to raise it for 
the first time in this appeal. Mr. Sarkar’s argu¬ 
ment, therefore, upon the footing of non-registra¬ 
tion of the compromise decree is rejected and we 
proceed to consider his other arguments. 

(7) The first question that now requires con¬ 
sideration is whether the learned Subordinate 
Judge was right in entertaining the Respondent's 
prayer for addition of the list of immoveable pro¬ 
perties to the application for execution and his 
further prayer for the sale thereof. On behalf 
of the Appellant, two arguments have been ad¬ 
dressed to us on this part of the case. Mr. Sarkar 
has strongly urged that the decree-holder’s apph' 
cation for amendment of the execution petition 
was in law unacceptable in the circumstances or 
this case. He has also urged that, in any event, 
it ought not to have been allowed before giving 
the judgment-debtor an opportunity to object to 
the same under Order 21, R. 22, C. P. Code, we 
are unable to accept either of these two submis¬ 
sions and we shall presently give our reasons for 
this view. 

(8) The second part of Mr. Sarkar’s argument 
need not detain us long. We have already point¬ 
ed out that the learned Subordinate Judges order, 
allowing the amendment in the first instance, 
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was, on its proper construction only a provisional 
older and that, only when the judgment-debtor 
failed to appear and object to the same after ser¬ 
vice of the notice under Order 21, Rule 22 C. P- C, 
the learned Subordinate Judge took effective steps 
in terms of the decree-holder's prayers made in 
his application for amendment. We hold, there¬ 
fore, that the judgment-debtor was given ample 
opportunity by the learned Judge in the Court be¬ 
low to object to the amendment, prayed for by 
the decree-holder, and the order, allowing the said 
amendment, is not open to challenge for non- 
compliance with the provisions of Order 21, Rule 
22, C. P. C., even assuming — and this question 
is not altogether free from doubt but it is not 
necessary to express any opinion in the matter 
in the present case — that the said provision 
would apply to cases of amendment of execution 
petition. In this view of the matter, the observa¬ 
tions in the case of — ‘Piramal Goenka v. Basanti 
Das Chatterjee’, A. I. R. 1935 Cal. 614 at page 617 
(A) of the report would not help the appellant 
and the argument of his learned Counsel on this 
point must fail. 


(9) Upon the broader question, raised in the 
other part of Mr. Sarkar's argument under this 
head, the position seems to be this: 

The authority of an executing Court to allow 
an amendment of a pending execution petition 
in appropriate cases under its inherent powers 
under Section 151 of the Code is now too well esta¬ 
blished to be questioned. Such authority to 
amend exists apart from and in addition to the 
express powers, conferred in that behalf under 
Order 21, Rule 17 of the Code, and may normally 
be exercised in favour of the decree-holder where, 
at the date of the application for amendment, no 
question of limitation arises in regard to the de¬ 
cree-holder’s right to execute the decree. Cases 
of gross negligence on the latter’s part may dis¬ 
entitle him to the exercise of the Court’s discre¬ 
tion in his favour but. in the absence of any such 
negligence, even where the application for amend¬ 
ment is made apparently beyond the time limited 
by law for the making of the application for exe¬ 
cution but where it could legitimately be treated 
as a continuance or continuation of the original 
execution petition the Courts have very often 
allowed the amendment. (Vide — 'Gnanendra 
Kumar v. Shayama Sunder’, A. I. R. 1918 Cal. 73 
(B) and — 'Sekendarali Meah v. Abdul Gafur’, 
A. I. R. 1942 Cal. 306 (C). The matter is one of 
discretion of the executing court (Vide — 'Abdulla 
^ghar All v. Ganesh Das', A. I. R. 1933 P. C. 68 
®>. — 'Nourangilal v. Sm. Charubala 
1932 Cal 766 (E) and —‘Rohlni Kumar 
v Krishna Prasad', 39 Cal. W. N. 1144 (F) and 
sublet; possUriy, as aforesaid, — that is, except 
where the law of limitation raises an insuperable 
bar or where the decree-holder has been guilty of 
gross negligence, — and where no equitable con¬ 
sideration stands in the way the power of amend¬ 
ment should, in our opinion, be liberally exercised. 

i th . e ab ° ve U « ht > order of the 

Earned Subordinate Judge, allowing the decree- 
nolder s prayer for amendment, appears to be 

?n i thA C °^ Ct '. There J s no question of limitation 
to the present case, the decree-holder can hardly 

t0 have bee “ euMy of any negligence, cir¬ 
cumstances have changed since the filing of the 
ortgir^ application for execution, obliging thede- 

SStufiS r .t° p , r “ eed "Rtost the immoveable pro- 
perties of the judgment-debtor, and equity is en- 

Toui^of^h^rt thC and Predominantly In fa- 

the decree-holder, in our opinion, there¬ 
fore, the acceptance of the decree-holder’s prayer 
for amendment of the execution application can¬ 


not be successfully challenged in the circumstancesi 
of the present case and the appellant’s argument| 
in that behalf must fail. 

(11) In support of the view, taken by us, refer¬ 
ence may be made to the decisions of this Court 
reported in — 'A. I. R. 1932 Cal 766 (E)’ 39 Cal. 
W. N. 1144 <F)’ and — ‘A. I. R. 1942 Cal 306 (©' 
already cited, and to the Bombay decision report¬ 
ed in — 'Hanamappa Shidappa v. Ningappa Ran- 
gappa', A. I. R. 1948 Bom. 116 (G) and also to an¬ 
other decision of our Court reported in — ‘Mohini 
Mohan v. Navadwip Chandra’, A. I. R. 1919 CaL 
1054 (H) which was really a case of amendment 
of the execution petition, though not expressly 
dealt with as such, — to cite only a few of the 
numerous judicial decisions where similar views 
were taken. The cases, cited on behalf of the 
appellant, lay down nothing to the contrary. In 
the case of — 'Hayatunnessa Chowdhurani v. 
Achia Khatun’, AIR 1924 Cal. 131 (I) their Lord- 
ships declined to exercise their discretion in 
favour of the decree-holder as, in their opinion, 
she was guilty of gross negligence. In the other 
case cited, namely, — ‘Bactnnarayan v. Baidya 
Nath’, AIR 1935 Cal 143 (J), there was really 
no pending execution petition which the Court 
could have amended. In —‘Aziz Rahman v. Bepin 
Behari’, AIR 1938 Cal 162 (K), S. K. Ghose J* 
refused the decree-holders’ prayer to proceed 
against the other properties, viz., the moveable 
of the judgment-debtors as that prayer had not 
been made by way of amendment of the execution 
petition and as, further, the decree-holders’ right 
to execute the decree had become time-barred by 
the time the said prayer was made. These cases 
were all considered and fully explained in 'AIR 
1942 Cal 306 (C)’ already cited. This latter case 
itself was relied upon by the appellant’s learned 
Counsel but, in our opinion, such reliance was 
misplaced. The case really supports the respon¬ 
dent as here, as in the case cited, the decree-holder 
has been compelled, by sheer pressure of changed 
circumstances, to apply for leave, by way of 
amendment of the execution petition, to proceed 
against the other properties of the judgment-debtor 
on the authority of that decision, therefore, this 
prayer ought to be granted. In our opinion, the 
amendment, prayed for in the present case, as 
in the case cited ’AIR 1942 Cal 306 (C)\ has not "the 
effect of altering the character of the execution 
proceedings” and cannot, therefore, be rejected 
on that ground. 


(12) There remains now only the case of 'AIR 1935 
Cal 614 (A)’. This case also really supports the 
view we have taken above and the appellant's 
argument that in Piramal’s case their Lordships 
were inclined to hold that O. 21, R. 22, C. P. C. 
applied also to cases of amendment of execution 
petitions, even if correct, would at best raise a 
question of procedure of regularity of the execu¬ 
tion proceedings and would not really affect the 
courts power of allowing an amendment to a 
pending execution petition. In any event, this 
ntfn 9 | lc A ?w 5 Cal 614 (A) ’ would not, as already 
fn thf f b . efore, J be of any avail to the appellant 
m^the facts and circumstances of the present 


ratWk We may also observe in passing that in 
Bomb a y case —'VaUabhdas Narandas v. Kant 

“ ?! AIR 1947 Bom 430 (L) Kanla , 

J? e was . even went to the length c 
" the Court has power to permit a 
amendment even after the period of limitatio 

red f , and a sImllar view appears also t 
have been taken in — 'Ram Sumaran Prasad 
Ram Bahadur*. AIR 1923 Pat 224 <M? IM?no 
however, necessary for our present piS^e t 
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to hold — as we have already held — that sub¬ 
ject, at the most, to the limitations, already stated 
the executing court has very wide powers in the 
matter o: amendment of execution petitions On 
this po:nt and in support of this position, 
reference has already been made to a number of 
leading decisions and it is only necessary to say 
that neither the Full Bench case of — 'Ashgar 
Ah v. Troilokhya Nath’. 17 Cal 631 <N) nor any 
of tne three Patna decisions, reported in —*Jagan- 
nath Das v. Chamu Raghunath’, AIR 1929 Pat 

l 07 , ( °' “ ,' Ram Ranbijava Prasad Singh v. 
Keho Prasad', AIR 1941 Pat 635 (P> and — 
*Gajanand Sha v. Dayanand Thakur’. AIR 1943 
Pat 127 (Q>, weakens this proposition. In all 
these cases, amendment was refused because of 
the learned Judges' view that the decree in ques¬ 
tion had. on the dates the prayers for amend¬ 
ment were made, become time-barred and. if that 
view were correct, the refusal of the amendment 
wouid be justified even on the principle we have 
ourselves laid down above. The position, there¬ 
fore. which we have accepted and approved in this 
case would in no way be affected. 

(14) Even apart from the question of amend¬ 
ment, there is another way of looking at the 
decree-holder's prayer for proceeding against the 
immoveable properties of the judgment-debtor. At 
the worst, it can be looked upon as a fresh exe¬ 
cution. There is clearly no question of limitation 
involved in this case. The possible question under 
Or. 21, R. 22 C. P. C., has already been discussed 
end found in the respondent's favour. The onlv 
other objection that may arise on this part of 
jhe case treating the decree-holders prayer as 
one for a fresh or independent execution — is 
on the ground of what may be called simultane¬ 
ous execution in that, in allowing the decree- 
holder's prayer, the Court would be permitting 
him really, or. in substance, to start a second 
execution, namely, against the judgment-debtor's 
immovable properties, while the first one viz., that 
against his moveable assets in the shape of out¬ 
standing bills and security deposits, remains 
pending. The Code, however, docs not prohibit 
simultaneous execution and the worst that can 
be said on this matter is that law leaves this 
question to the discretion of the executing court. 
In the circumstances of this case, as discussed 
above, that discretion would be properly exercised 
if the prayer for simultaneous execution is allowed. 
Regarded in this light too, the decree-holder's 
prayer for proceeding against the immoveable pro¬ 
perties of the judgment-debtor cannot but be 
accepted and the appellant’s objection to the 
entertainment of the same must fail. 

(15) We, accordingly, overrule the first point 
raised by Mr. Sarkar in support of this appeal. 

(16) The other question raised by Mr. Sarkar 
and touching more directly the order for sale of 
the immoveable properties of the judgment-debtor, 
is not altogether free from difficulty. In our,opi¬ 
nion, however, the answer to this question really 
depends upon the construction of the Sdlenama 
decree — more particularly of terms 5 and 6 of 
the Solenama. If the said terms, properly con¬ 
strued, give to the compromise decree the effect 
of a charge decree, that is, of creating or embody¬ 
ing a charge, enforceable in execution, against the 
judgment-debtor’s immoveable properties, the 
conclusion would immediately follow that the said 
immoveable properties can be sold straightway 
in the present execution case and no attachment 
also would be necessary and, in that view, the 
order of sale, as made by the learned Subordinate 


o * a .ii mootierjee J.) fi. I R, 

Judg<? must be upheld. This position is incon 
testable as under a series of uniform decisions! 
ne proposition is well established in this Com 
that, wnen a charge is created by the decreeand 
is enforceaole m execution under the terns 

n e o° f 34 lh Rr St ?i Ut ° r H 1 i ! npediment » as contaiS 

34 ’ Rr • 14 . and lo of the Code, does not 
*ppl> and no suit is necessary or imperative in 
chat oenalf under the law. If, therefore, the above 
oe the true construction of terms 5 and 6 of the 
compromise decree, this appeal must fail and the 
execution case must be allowed to proceed from 
the stage at which it was interrupted by reason 
oi the order for stay, passed in this appeal. 

(17) If, however, a different construction lias to 
be adopted and under the said terms 5 and 6 
ol the Solenama the respondent must be limited 
to a mere money decree with only a declaration 
oi charge, not enforceable in execution, upon the 
appellant's immoveable properties until the reali¬ 
sation of his dues, the decree-holder’s obvious 
remedy — if he wants to. enforce the charge — 
may well be only by way of a suit. it is true 
that, in such a case, in view of term 5 of the 
Solenama, the decree-holder may also proceed in 
th:s execution against the charged properties, not 
by way of enforcing the charge but by way of a 
simple money execution, but, in that event, he 
cannot proceed to sell the said properties with¬ 
out prior attachment, and the order for sale, as 
made by the learned Subordinate Judge, would, 
accordingly, require modification, and his order 
issuing the sale proclamation must be recalled and 
the execution must proceed afresh from the initial 
stage starting with the statutory attachment of 
the properties to be sold. 

(18) We have carefully considered the relevant 
terms 5 and 6 of the compromise decree in their 
proper context and in our opinion, they ought to 
be construed as embodying a charge decree — 
and not a mere declaration of charge, not en¬ 
forceable in execution — against the judgment- 
debtor’s immoveable properties, mentioned jn the 
schedule to the Solenama. The language of term 
6 of the Solenama may not be quite happy but,, 
reading that term along with the preceding term 
5 in the light of the context and the relevant 
circumstances, it seems to us clear that the in¬ 
tention of the parties was that the charged pro¬ 
perties also would be available to the decree-holder 
for realisation of his dues in execution. 

(19) For the realisation of his said dues, the 
decree-holder is entitled under term 5 of the 
Solenama to execute his decree against all the 
properties of the judgment-debtor (including the 
disputed charged properties). Term 6 creates the 
charge over the said charged properties for the 
payment of the said dues. There is nothing in 
the Solenama to indicate that the charge, so 
created, would be merely declaratory and would 
not be enforceable in execution. In the circum¬ 
stances, we are inclined to hold that the charge 
created is enforceable in execution, or, in other 
words, that the decree in question is also a charge 
decree against the disputed charged properties 
of the judgment-debtor. 

(20) We are also of the opinion that when In 
a pending suit the parties come to a settlement 
and either party accepts a monetary liability ana 
consents to a decree being passed against him in 
respect of the same, charging certain properties 
for the realisation of the decretal dues as in the 
present case, it is quite reasonable to hold that 
the charge, so created, would be enforceable in 
execution and would not, in the absence of ex¬ 
press or specific words or any clear indication to 
the contrary, be merely declaratory, requiring a 
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fresh suit for its enforcement. Such a conclusion 
would indeed be quite legitimate as, ordinarily, 
there being already a pending suit, the parties 
would hardly be contemplating at the moment 
another suit for recovery of the self-same dues 
for which a decree is suffered and obtained in 
the pending suit itself. Different considerations 
may arise when the decree is not made on con¬ 
sent but, as regards consent decrees, the rule of 
construction, suggested above, seems to be quite 
apposite. 

(21) In the light of the discussion, so far made, 
the charge created by term G of the Soienama. 
upon which the decree in the present case was 
passed, should be held to be enforceable in this 
execution. That charge was created by a decree 
and so Or. 34. Rr. 14 and 15 of the Code would 
not apply. The decree in question was a consent 
decree and there is no express or specific provision 
or clear indication therein that the charge created 
would be merely declaratory and would not be 
enforceable in execution but would require a 
fresh suit for its enforcement. On the other 
hand, as already found by us, the terms of the 
Soienama themselves suggest, on their proper 
construction, that a charge decree was intended by 
the parties. We do not, therefore, feel persuaded 
to accept or justified in accepting the Appellant’s 
argument that, for the realisation of his duos 
from the charged properties, the Respondent has 
to proceed by way of a fresh suit and cannot 
sell the said properties in this execution, or. that 
at any rate, he cannot sell them in these pro¬ 
ceedings as charged properties, that is, without 
first attaching them under Or. 21. R. 54 of the 
Code. We hold, therefore, that the learned Sub¬ 
ordinate Judge was right, in the facts and cir¬ 
cumstances of this case, in ordering sale — and 
that also without attachment — of the disputed 
properties in the present execution and the ap¬ 
pellant’s objection against the said order or 
orders must fail. 


(22) The view we have taken above is quit 
in conformity with the trend of judicial dec 
sions in this country. In numerous instance 
Courts have enforced charges, very much alike th 
present, in execution of the decree creating th 
same. Such instances include not only cases c 
consent decree (Vide: -‘Ashutosh Bannerjee i 
Lukhimoni Debya\ 19 Cal 139 (FB) (R) - 

Tndramani Dasl v. Surendra Nath’, AIR ’ 192 

ATR ?Q 0 ? ) ^ I ^ S c h lm handra v * Pri 3 ,an ath Bakshi 
AIR 1924 Cal 645 (T), — ‘A. C. Dustoor v. H. / 

^ v W M la ' AI * 19 . 34 Cal 327 ’ - ' Amfc, alal Bap, 
bl ^L V -, Na ^ 8n J Tatyaba ' Am 1919 Bom 56 (V 

19M h Rnm a ?97 K fw1 aPP ^ V ' Ganpat Shankar 1 , All 
ato B ,o 9 i 2 n W J,vr Gurupada PPa v. Karveerappa 
-? 0 ? 1 , 241 < x >. —'Chaurasi Mahasaric 
v. Bhagan Sahu, AIR 1924 Pat 20 (Y), —‘Raghi 
nandan Prasad v. Wajid All*. AIR 1929 Pat 43 
— Sheonandan v. Mt. Asarfi Kuer 1 AH 

were nor mnH* « bUt also . cases wher e the decree 
were not made on consent: Vide — ‘Brajasunde 

D -^whf^ rat A KUm ^ n ’' AIR 1916 Pat 252 < Z2 > an 
«co 8 ^ m ? al Vl Manika Mudali’, Am 191 
Mad 6(p8 (Z3) where different consideration migh 

Sff"' “ hl ? ted before. Even more extrem 

K r a r?H t0 be i,° ur } d ln ~ ,Tata Iron am 
i non Ltd " Vi Charles Joseph Smith’, AH 

1930 Pat 108 (Z4), — 'Krishna Prasad v. Prata 
Narayan 1 , Am 1934 Pat 608 (Z5) and - Woe 
Chand v. Lalta Prasad’, Am 1934 All 524 (1) (Z6 
T^ e of this Court reported ln —‘Gobind 

fi! 7 andra v ; Kaliash Chandra’, Am 1918 Cal 70 
ato inTr Sudhamoyee Slngha v. Jessore Loan Co 
Am 1945 Cal 322 (Z8) do not really affect thl 
posltloa In either of the said two cases, apar 


from the fact that the decree in question was 
not a consent decree, it appears clear from the 
Report that in the suit a prayer for sale of the 
charged properties had been made but was either 
expressly refused or not granted by the Court. 
Those c' ses are. therefore, clearly distinguishable 
from the present ease and the other cases, cited 
above, and in either of them, the Court's refusal 
to enforce the charge in execution appears to have 
been fullv justified. The two older cases of this 
Court, reported in — ’Abhoyessury Debee v. 
Gouri Sunkur’, 22 Cal 839 (Z9> and — ’Matangini 
Dassce v. Chooneymoney Dassee', 22 Cal 903 (Z 10> 
and like decisions before the introduction of Or. 
34 of the Code to replace the corresponding pro- 
visioas of the Transfer of Property Act need not 
trouble us as the law has materially changed in 
the meantime and in the light of that change 
those older cases have been fully explained in the 
later judicial decisions : Vide 'AIR 1913 Mad 668 
(Z 3) ’AIR 1922 Cal 35 (Si’ and ’Am 1919 Bom 56 
(V>\ It seems further that those older decisions 
are not easily reconcilable with the Full Bench 
case of this Court, viz., T9 Cal 139 <R>’, cited in 
the earlier part of this paragraph. 

(23 1 It thus appears that the appellant's conten¬ 
tions in the present case are opposed alike to 
principles, precedents and authority and they 
cannot, therefore, be accepted. This appeal must, 
accordingly, fail and it is dismissed but, in the 
circumstances of this case, we make no order for 
costs in this Court. 

(24) RENUPADA MUKHERJEE J.: I agree. 
B/K.SB. Appeal dismissed. 
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MITTER AND S. K. SEN, J.T. 
Mahammad Ali, Petitioner, v. The State. 

Criminal Revn. Case No. 39 of 1953, D/-17- 
4-1953. 

(a) Prevention of Corruption Act (1947), 
S. 5 (1) (c) and (4) — Prosecution of public 
servant either under S. 5(1) (c) or under Penal 
Code (1860), S. 409. 

In face of the amendment made in s. 

5 of the Prevention of Corruption Act, 
1947, by the substitution of a new sub-s. 
(4) in place of the old one by the amend¬ 
ing Act, 59 of 1952, it cannot be argued 
that the operation of that Act, in the case of 
a public servant, excludes the operation 
cf S. 409, Penal Code. The amendment 
makes it clear that the prosecution can 
elect to charge a public servant either 
under S. 409 of the Penal Code or under 
s. 5 (1) (c) of the Prevention of Corrup¬ 
tion Act, 1947. Hence, the trial cf a Dublic 
servant before a Special Judge under S. 
409 of the Penal Code is valid. AIR 1952 

, n ) Superseded by amending Act 59 
°f 1952. ( p ara 4) 

, W £ st ® enga l Criminal Law Amendment 
£*&! , C S urts , Act < 21 «f 1949) (as amended 
hv Act 12 of 1952), S. 4 - Trial 

S 268) al JUdgC ~ P. C. (1898), 

Where a public servant is charged with 
T^j 0ffen , ce which is triable by a Special 
Judge along with an offence which is ordi- 
BuQjr triable by a Court of Session, both 
the charges can be tried by a Special 
Court under the provisions of S. 4 of West 
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Bengal Act 21 of 1949, as amended by 

West Bengal Act 12 of 1952. (Para 4) 

Bireswar Chatterjee, for Petitioner; Jnanen- 
dra Nath Bakshi for the State. 

CASE CITED: 

(A) (’52) AIR 1952 Punj 89: 1952 Cri LJ 316 

MUTER, J.: This is a petition for quash¬ 
ing certain proceedings under S. 409, Penal Code 
which are now pending against the petitioner 
in the Court of the Special Judge of Bankura 
The petitioner, who is a postal peon, has been 
charged with criminal breach of trust in res¬ 
pect of Rs. 30/-. 

(2) The prosecution case against the peti¬ 
tioner is as follows. On 14-8-1951 one Kanai 
Krishna Sircar of 157, Netaji Subha’s Road, Cal¬ 
cutta, remitted a sum of Rs. 30/- by a postal 
Money Order addressed to his wife Shrimati 
Snibarani Sircar who was then residing at a 
village called Sahaspur in the district of Ban¬ 
kura. As she did not receive the money, she 
wrote a postcard to her husband enquiring 
about it. This postcard never reached her hus¬ 
band. On 27-8-1951, the petitioner saw the said 
Kanai Krishna Sircar at his Calcutta residence 
and confessed that he had misappropriated the 
money by forging the signature of the addressee 
of the Money Order in the acknowledgment por¬ 
tion of the Money Order. The petitioner refunded 
the money to Kanai & asked his forgiveness. 
Kanai, however, reported the petitioner to the 
Postal Authorities. Thereafter, the petitioner 
was sent up to stand his trial before the said 
Special Judge who, after having examined a 
number of witnesses, framed a charge against 
the petitioner under S. 409, Penal Code. On 
2-1-1953, an application on the petitioner’s be¬ 
half was made to the learned Judge questioning 
the legality of the said charge. By his order 
of the same date, the learned Judge adjourned 
the case to enable the petitioner to move the 
High Court and observed that the contention 
raised on the accused's behalf was not alto¬ 
gether without foundation. Later the same day, 
the Public Prosecutor asked for cancellation of 
the accused's bail, on the ground that the ac¬ 
cused might take advantage of the adjournment 
to abscond. The learned Judge thereupon can¬ 
celled the petitioner’s bail and remanded him 
to ‘hajat\ 

(3) The question for decision is whether, in 
view of the provisions of the Prevention of 
Corruption Act, 1947 (Act 2 of 1947), a charge 
under S. 409, Penal Code, is maintainable. S. 
5(l)(c) of Act 2 of 1947 speaks of a category 
of misconduct which would include criminal 
breach of trust on the part of a public servant. 
Therefore, a public servant, when accused of 
criminal breach of trust, could also be accused 
of an offence under S. 5(1) (c) of Act 2 of 1947. 
Mr. Bireswar Chatterjee appearing on behalf 
of the petitioner contends, on the authority of 
the unreported case — ‘Hemanta Kumar Das 
v. The State’ which I decided, that the peti¬ 
tioner should be tried under Act 2 of 1947 and 
not under the Penal Code. This application 
originally came up before Chunder, J. who 
came to the conclusion that the petitioner could 
be tried either under S. 409, Penal Code or 
under S. 5(1)(c) of Act 2 of 1947. The learned 
Judge expressed his disagreement with my de¬ 
cision, which was of a single Judge, and referr¬ 
ed this application to a Division Bench. 
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(4) For the purpose of disposing of this aa. 
plication, it does not appear to us to be nectxl 
sary to go into the reasons for my decision 
in — Kemanto Kumar Das v. The State’, nor 
into those which appealed to the learned Judee 
of tne Punjab High Court who decided the case 
of — ‘State v. Guru Charan Singh’, AIR 19 s> 
Punj 89 (A), which I followed, for, since my 
decision, S. 5 of Act 2 of 1947 has been amended 
by Act 59 of 1952 by the substitution, for sub-s 
(4), of tho following sub-section: 

“(4) The provisions of this section shall be in 
addition to, and not in derogation of, any other 
law for the time being in force, and nothing 
contained herein shall exempt any public ser¬ 
vant from any proceedings which might, apart 
from this section, be instituted against him " 

In face of this amendment, it cannot be argued 
that the operation of Act 2 of 1947 would, in 
the case of a public servant, exclude the opera¬ 
tion of S. 409, Penal Code. It is true that the 
Special Act provides for certain rights to which 
an accused is not otherwise entitled. But the 
amendment quoted above makes it clear that the 
prosecution can elect to charge a public servant 
either under S. 409, Penal Code or under S. 5 
(l)(c) of Act 2 of 1947. Any doubt which may 
have existed in this regard has been resolved 
by the amendment concerned. That being so, 
the petitioner's trial before a Special Judge 
under S. 409. Penal Code, must be held valid. 
Mr. Chatterjee argues that the facts alleged' 
against his client disclose an offence under S. 
471, Penal Code, which is triable by a Court 
of Session, and that, accordingly, the petitioner 
cannot be tried by a Special Judge. This argu¬ 
ment is entirely beside the point, because the 
petitioner has only been charged with an offence 
under S. 409. Penal Code. It appears, moreover, 
that if a public servant is charged with an off¬ 
ence which is triable by a Special Judge along 
with an offence which is ordinarily triable by 
a Court of Session, both the charges could be 
tried bv a Special Court under the provisions 
of S. 4 of West Bengal Act 21 of 1949, as amend-| 
ed by West Bengal Act 12 of 1952. 

(5) In the result, this application fails and 
the Rule is discharged. There is no prayer »r 
bail, but it seems to us that the order for can¬ 
cellation of bail was unduly harsh. It would, 
therefore, be open to the petitioner to apply for 
bail. 

(6) SEN. J.: I agree. 

B/V.S.B. Rule discharged. 
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DAS AND DEBABRATA MOOKERJEE JJ. 
Bipra Charan Sarkar and another, Plaintiffs 
Appellants v. Sm. Rupeswari Dasi and others, 
Defendants Respondents. 

Letters Patent Appeal No. 3 of 1951, DM 
20-4-1953, from judgment of Mookerjee 
reported in AIR 1951 Cal 523. 

Civil P. C. (1908), O. 34, R. 1 — Effect of non- 
joinder. 

Where in the case of a simple mortgage 
the mortgagee brings a suit on his mort¬ 
gage but omits to implead a subsequent 
transferee (lessee from the landlord who 
had purchased the mortgaged property m 
execution of his rent-decree) in possession 
of a part of the mortgaged property and 
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obtains a decree and in execution of the 
decree purchases the mortgaged property 
but fails to get possession of the part trans¬ 
ferred, he is not entitled to recover by suit 
possession of the said part from the trans¬ 
feree by compelling him to redeem, if on 
the date of the suit the right of the mort¬ 
gagee to enforce his mortgage has become 
» barred by limitation. AIR 1951 Cal 523, 
Affirmed. Case law discussed. 

(Paras 4, 34) 

Anno: Civil P. C., 0. 34, R. I N. 19. 

A. D. Mukherjee, for Appellants; Jnanendra 
Nath Bakshi, for Respondents. 

CASES CITED: 

(A) (’20) AIR 1920 PC 79: 47 Ind App 71 (PC) 

(B) (’22) AIR 1922 PC 11: 48 Ind App 465 
(PC) 

(C) (’97) 1897 All WN 154: 19 All 541 (FB) 

(D) (’47) 83 Cal LJ 200 

(E) (’07) 6 Cal LJ 609 

(F) (’29) AIR 1929 Cal 233: 33 Cal WN 100 

(G) (’35) AIR 1935 Cal 139: 62 Cal 75: 38 Cal 
WN 1178 

(H) (’38) AIR 1938 Cal 634: 42 Cal WN 1065 

(I) (’41) AIR 1941 Cal 613: 45 Cal WN 883: 
ILR (1941) 2 Cal 209 

<J) (’29) AIR 1929 PC 288: 51 Cal LJ 70 

(K) (’31) AIR 1931 All 466: 53 All 1023 (FB) 

(L) (’43) AIR 1943 Cal 577: 47 Cal WN 682 

(M) (’07) 11 Cal WN 314 

(N) (’33) AIR 1933 Cal 728: 37 Cal WN 897: 
60 Cal 948 

(O) (’38) AIR 1938 Cal 524: 42 Cal WN 721 
<P) (’41) AIR 1941 Cal 484: 45 Cal WN 530 
(Q) (’44) AIR 1944 Pat 119: 22 Pat 761 
<R) (’05) 9 Cal WN 728: 32 Cal 891 

<S) (’07) 5 Cal LJ 315: 11 Cal WN 403 
<T) (’21) AIR 1921 Cal 157: 25 Cal WN 253 
(U) (’27) AIR 1927 Cal 259: 45 Cal WN 4 
<V) (’28) AIR 1928 Cal 116: 55 Cal 602: 46 
Cal LJ 570 

<W) (’48) AIR 1948 PC 89: 53 Cal WN 114 
(PC) 

<X) (’45) AIR 1945 Cal 135: 79 Cal LJ 114 
<Y) (23) AIR 1923 Cal 274: 28 Cal WN 92: 49 
Cal 1048 

<Z) (’33) AIR 1933 Cal 912: 60 Cal 1193 

° AS £ : J* a PPeal by the plaintiffs 

under Cl. 15 of the Letters Patent against the 
Judgment of Mookerjee J. dated 6-9-1950. 

(2! The disputed property and certain other pro- 

10 one M °han Chand Choudhury. On 
his death the property devolved on his sons Doman, 
Satish and Ananta. Doman’s widow is Damayanti, 

, 0 ^^? and Ananta are defendants 
LjKj If i 19 i D ? n M K atra of the joint 
th e Choudhurys mortgaged the dis- 

aQd , certain ot her lands comprls- 

2* r Pn f r! f 2 , b h f has fav ° ur of the plaintifls As 

the ^nndin^c th 1 I ?S r $*P ed P ro Perty was unpaid 
the landlords instituted a suit for recovery of 

rent and obtained a decree and in execution there- 

of auction-purchased the said prooertv on 

let ^out^thp a nuf IS landlord auction-purchaser 
defPndLt , d o P t€d property about 6 bighas to 
X, A R 0 upeswa 5 1, who is the mother of 
Satish and Ananta, defendants 2 and 3 The 

remaining lands viz. 6 bSTwerel? out to 

£sKd U ft d c?5t n f ant f ° n 15 ^ 1940 the plaintifls 
S Si Tn ^°f enf( i? e their mortgage of the 
An?nf! 929, 111 t 5 at ^t Damayanti,Satish and 
f n “ ta . were made parties. Rupeswari. defendant 
1 was, however, not made a party. The suit was 

° n W** 2 - ^ exec™,on of tto 

SShSrt th? e ™ P ^ ntlfl decree-holders auction- 
purchased the mortgaged property on 25 - 5 - 1942 . 
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The sale was confirmed on 29-7-1952 and possession 
was taken through court on 10-12-1942. Thereafter 
the plaintiffs were resisted by defendants 1, 2 and 
3 in obtaining possession about the months of 
January. February 1943. The plaintiffs accordingly 
filed the present suit on 17-6-1944 for declaration 
of their title and lor recovery of possession. The 
suit was confined to 6 bighas which was let out 
to defendant 1 Rupeswari. The suit was con¬ 
tested by defendants 1. 2 and 3. 

(3) As a result of a contested hearing the trial 
court dismissed the plaint ills* suit and on appeal 
by the plaintiffs the judgment of the trial court 
was affirmed. The findings of the lower appellate 
court may be summarised thus: that the decree 
in the suit for rent and the sale held thereunder 
were not collusive, that defendant 1 Rupeswari 
took a lease on her own account from the land¬ 
lord auction-purchaser and that she was in pos¬ 
session thereafter through her sons, defendants 
2 and 3, Satish and Ananta. that the plaintiffs 
were not served by the landlord auction-purchaser 
with a notice under S. 1G7. Bengal Tenancy Act, 
and the plaintiffs’ morgage was. therefore, not 
annulled, that the plaintiffs’ claim on the 
mortgage bond was barred at the date of the 
present suit. Against the concurrent decisions of the 
courts below a second appeal was filed in this 
Court by the plaintiffs. The second appeal was 
dismissed on 6-9-1950 by Mookerjee J. In his 
judgment the learned Judge referred to what he 
calls "great divergence of judicial opinion” but 
preferred to follow the current of decisions in 
recent time. The learned Judge gave the plaintiffs 
leave to file an appeal under Cl. 15 of the Let¬ 
ters Patent. The present appeal was filed by the 
plaintiff in pursuance of the said leave. 

(4i The sole question which has been canvassed 
in this appeal is a question of law viz., where 
in the case of a simple mortgage the mortgagee 
brings a suit on his mortgage but omits to im¬ 
plead a subsequent transferee in possession of a 
part of the mortgaged property and obtains a 
decree and in execution of the decree purchases 
the mortgaged property but fails to get posses¬ 
sion of the part transferred, is he entitled to 
recover by suit possession of the said part from 
the transferee. 

(5) The plaintiffs appellants contend that he is 
entitled to recover possession conditional on the 
exercise by the defendant of a right of redemp¬ 
tion. 

(6) It is not disputed that in the present case 
a suit on the mortgage in the plaintiff’s favour 
was barred at the date of the present suit. 

(7) Mr. A. D. Mukherjee, learned Advocate for 
the plaintiffs appellants, contends that irres¬ 
pective of the question whether a suit on the 
mortgage in the plaintiffs’ favour was barred at 
the date of the present suit or not, the plaintiff 
cam recover possession from the defendant, the 
latter having merely a right to redeem. 

(8) In support of his contention Mr. Mukherjee 
has referred us to a string of judicial decisions 
and has contended that the true view which 
emerges from these decisions is that the defen¬ 
dant who subsequently acquired the mortgaged 
property takes it subject to the plaintiff’s mort¬ 
gage and cannot resist eviction by the plaintiffs 
except by redeeming the latter. 

(9) It cannot be disputed that under 3, 48, T. 
f. Act, 1882, a prior mortgagee has a better 
security than a puisne mortgagee. His title to the 
property however, dates from his auction-purchase 
in execution of a decree for enforcement of the 
mortgage. The question whether the title so 
acquired is perfect or not depends on the frame 
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oi the suit which he initiates for enforcing his 
mortgage. 

f 10) The law relating to suits on mortgages was 
formerly contained in Ss. 85 to 90. 92 to 94 and 
99, T. P. Act. 1882. These sections were supplanted 
by O. 34. Civil P. C. (Act 5 of 1908), hereinafter 
called the Code. The principal changes made, 
which are relevant for our purpose may be set 
forth as follows: 

( 1 ) the words 'in the mortgage security or in 
the right of redemption' occurring in S. 85. T. P. 
Act, have been substituted for the words 'the 
property comprised in the mortgage'. 

(2) For the words 'must be joined’ the words 
'shall be joined* have been substituted. 

(3) The proviso to S. 85 about knowledge of 
the plaintiif has been deleted. 

(4) An explanation has been added in O. 34. 
R. 1. 

(11) The effect of these alterations has been 
(1) to require the plaintiff to implead his co¬ 
mortgagees or holders of derivative title from 
them either as co-plaintiffs or as defendant to 
the suit; (2) join as defendants the mortgagors 
and persons claiming under derivative title from 
them; (3) to make it discretionary with a puisne 
mortgagee to implead a prior mortgagee unless 
the case comes within Ss. Cl and 67A, T. P. Act. 
The effect of non-joinder is now not a question 
of jurisdiction. 

(12) An important change has also been made 
in Section 89, T. P. Act, 1882, viz., the words ‘the 
defendant’s (mortgagor's) light to redeem and the 
security shall both be extinguished' have been 
omitted in the corresponding rule in the Code, 
viz., Order 34. Rule 5. The effect of the altera¬ 
tion has been that while under S. 89 the effect of 
an order absolute for sale was to extinguish the 
right to redeem and the right to security (— See 
Matru Mai v. Durga Kunwar’, A. I. R. 1920 P. C. 
79 (A)), under the Code, the security is not extin¬ 
guished and a puisne mortgagee or a person in¬ 
terested in the right to redeem who is not made 
a party to the suit by a prior mortgagee can re¬ 
deem only on payment of the sum due under the 
mortgage: — 'Mt. Sukhi v. Ghulam Safdar Khan’, 
A. I. R. 1922 P. C. 11 (B). 

(13) The question before us being whether the 
auction-purchaser under the decree in a suit by 
the prior mortgagee is entitled to possession or 
not, the relevant enquiry must be whether he has 
a title to present possession at the date of the 
suit (per Sir John Edge C. J. in — 'Hargulal Singh 
v. Govind Rai\ 19 All 541, tF. B.) (C). 

(14) In India, unlike in England, a simple mort¬ 
gage merely confers on the mortgagee a right to 
sell the mortgaged property for realization of the 
mortgage money. The ownership and possession 
of the mortgaged property ordinarily remain with 
the mortgagor. 

(15) In the case of a simple mortgage a sale 
in execution of the decree in a suit to enforce 
the mortgage passes to the auction-purchaser the 
rights of the mortgagor and of the other defen¬ 
dants to the suit as they subsist at the date of 
the auction sale. 

(16) The result of the above discussion may be 
stated as follows: 

If the defendants to the suit include the mort¬ 
gagor and all persons interested in the right to 
redeem, the auction-purchaser, be he the mortga¬ 
gee or a stranger to the mortgage decree, gets a 
complete title to the mortgaged property includ¬ 
ing a right to possession of the same. 

If, however, the defendants to the mortgage suit 
do not at all represent the equity of redemption, 


the sale in execution of the decree does not pass 
the right of the mortgagor or of persons who are 
interested in the right to redeem but who are 
not impleaded in the mortgage suit, with the 
result that the auction-purchaser acquires merely 
the right to the security and cannot successfully 
sue the excluded persons for possession. — 4 Meer 
Muhammad Hossein Kalimuddin Meerza v. Meerza 
Muhammad Amanulla’, 83 Cal. L. J. 200 (D). The. 
persons so excluded may however recover posses¬ 
sion from the auction-purchaser if the latter dis¬ 
possesses the former. The remedy of the auction- 
purchaser in such cases is merely to enforce the 
security if not already barred. — 'Habibullah v. 
Jagdeo Singh’, 6 Cal. L. J. 609 (E), — Digambar 
Suthar v. Sujan', A. I. R. 1929 Cal. 233 (F); — 
’ Jagat Chandra De v. Abdul Rashid’, A. I. R. 1935 
Cal 139 (G); — 'Guruprasad v. Tarini Ciiaran’, AIR 
1938 Cal. 634 (H); — 'Bidhuranjan Sarkar v. 
Soleman Pramanik'. AIR 1941 Cal. 613 (I). 


(17) Where, however, the defendants to the suit 
on the prior mortgage represent only some of the 
persons interested in the right to redeem, the 
sale in execution of the decree passed in the suit 
merely passes to the auction-purchaser the rights 
of the parties to the suit as also the right to the 
mortgage security, but the rights of persons in¬ 
terested in the right to redeem, who are omitted 
from the suit, remain unaffected. 

(18) The logical result is that if the person omit¬ 
ted was a simple puisne mortgagee who had no 
right to possession, the auction-purchaser at the 
mortgage sale will be entitled to sue for possession 
in case his possession is disturbed by the puisne 
simple mortgagee. — Bijai Saran Sahi v. Rudra 
Bageswari Prasad’, AIR 1929 P. C. 288 (J). 

(19) If. however, the puisne mortgagee had in 
execution of a decree on his mortgage, auction- 
purchased the mortgaged property and had gone 
into possession, the auction-purchaser in execution 
of the decree in the suit on the prior mortgage 
to which the puisne mortgagee was not a party 
cannot sue for possession, because his auction- 
purchase leaves unaffected the rights of the for¬ 
mer including the right to redeem and the right 
to remain in possession. 

(20) In such a case a question may arise whe¬ 
ther the purchaser in the prior mortgagee’s suit 
can compel the former to redeem. 

• (21) If at the date of the suit by the purchaser 
in the prior mortgagee’s suit, the right to enforce 
the mortgage security was not barred, the com 
may, with a view to prevent multiplicity of suits, 
adjust the rights of the parties in the same suit, 
even though the suit might have been framed as 
merely one for possession and require the deien- 
dant to redeem the prior mortgage. If. however, 
the claim of the prior mortgagee was barred at 
the date of the suit, the court will not compel 
the defendant to redeem merely because the de¬ 
fendant’s purchase was subject to the right of re¬ 
demption of the prior mortgagee. The reason 
is that redemption is a privilege and not a liaoi- 
lity — -a. I. R. 1929 P. C. 288 (J)’, and that it 
would be unjust to compel the defendant to re¬ 
deem the mortgage which had become barren. 
The auction-purchaser under the decree in a suit 
by the prior mortgagee cannot make a grievance 
because it was he who had failed to comply with 
the statutory obligation imposed under Order • 

R. 1 of the Code by not impleading the deien- 
dant who was a person interested in the right w 


edeem. 


(22) In some cases a qualification on the above 
ule, based on the doctrine of ‘lis pendens nas 
een introduced. Thus it lias been held mau 
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where during the pendency of a. suit by a puisne 
mortgagee, the prior mortgagee obtains a decree 
on his prior mortgage without impleading the 
puisne mortgagee and purchases the property, the 
latter acquires the mortgagor's right but is liable 
to redeem the puisne mortgagee. — 'Ram Sanehi 
Lai v. Janki Prasad', AIR 1931 All. 465 (F. B.) 
OO; — ‘Muhammad Jaman Mia v. Akah Mudiani*. 
AIR 1943 Cal 577 (L). 

(23) A question of some nicety arises where the 
suit on the prior mortgage precedes a suit on the 
puisne mortgage but in the race for the acquisi¬ 
tion of the right of the mortgagor, the latter 
succeeds. — ‘AIR 1935 Cal. 139 <Gi\ The pre¬ 
sent case is however devoid of such complications. 

(24) The view I have already expressed as re¬ 
gards the right of a prior mortgagee to get posses¬ 
sion is supported by the decisions in — T9 Ail 541 
(P. B.) (C)\ — ‘Aghore Nath Bancrjee v. Deb 
Narain Guin', 11 Cal. W. N. 314 <M) — *A. I. R. 
1931 All. 466 (F. B.) (K>; — ‘Nihar Mala Debi v. 
Saroje Bandhu\ A. I. R. 1933 Cal. 728 <N); — 
'Dhapubai Mini v. Chandranath Chakravarti'. AIR 
1938 Cal. 524 ( 0»; — ‘Saiiendra Nath v. Amaren- 
dra Nath', AIR 1941 Cal. 484 (437) <P>\ — 'Ganga 
Prasad Singh v. Mt. Ganeshi Kuer\ AIR 1944 
Pat 119 (Q). 

(25) I shall now deal with the cases to which 
our attention was drawn by Mr. Mukherjee. In 
the case of — 'Har Pershad Lai v. Dal Mardan 
Singh’, 32 Cal 891 (R), the question was whether 
the purchaser in execution of a decree on a puisne 
mortgage was bound to redeem an auction-pur¬ 
chaser under a decree on a prior mortgage in a 
suit to which the puisne mortgagee was not made 
a party. The cose came up in the first instance 
before a Bench consisting of Rampini and Brett 
JJ. The learned Judges having differed,the case 
was referred to S. C. Mitra J. The learned 
Judge held that the title of the prior mortgagee 
auction purchaser was not wholly void but was 
merely imperfect. The learned Judge passed a 

th o f0r conditional on redemption 

al i? tlon in execution of the 

puisne mortgage. 

““‘cafe referred to was the case of 

W N Bh 4“ ar V ' Joge ” dra Nat h‘. 11 Cal. 

Ttos case was decided by Mookerji 

S ■ tP 6 Judges relied on 

alrondJ^ 5" Pe rshad Lai’s case (R)’. 

, they t00k the view that the 
ed 8 in M? et,ng P urc hasers can be adjust- 

Surphaw d th f, same suit by Permitting the 
mortal the decree on the Puisne 

( 27 ) redeem the Prior mortgagee. 

stafofte^w^Tt 25 be e f r o e re de t C lle e ?ep°e n a. th o; 

m oT 85 4° n ?V, 2 S 94 ^ i 

1921 ?ar,J^ Shar f v - A hhoy Charan’, A. I. R. 
nho»S aI ’ ™ (T) ’ as also the cose of — ‘Bhagaban 

SSed^on AIR 1927 Cal 25 <U>, 

different state of facts and are dis- 

cases the auctfon- 
purenaser in execution of the decree on the nuisne 
mortgage was the plaintiff and was seekSto 

5 te °e n on f r th , 6 purchaser “ Execution 
Judges d weJe pr ?£ m ortgage. The learned 

the puwhlser ? n Pln v l0n M hat the only rl &ht which 

sir t 9LSt?rrr' 

is seeking ^ ecree ° n the prior mortgage and 

«r e d.^ w r?,2 , x , ss r oi the eq " i,y 


tinguishable. In this case the plaintiff was the 
purchaser of the equity of redemption who was 
seeking to oust the purchaser in execution of a 
decree on a prior mortgage. The only question 
debated was whether the suit which was one for 
possession should be permitted to be considered 
as a suit of redemption. The Bench (Rankin 
C. J. and D. N. Mittcr J.) was of opinion that 
there was no bar to the suit for possession being 
so considered and to permit the plaintiff the right 
to redeem the auction-purchaser under the prior 
mortgage. 

(29) Mr. Mukherjee also referred us to the case 
of — 'Subramania y. Sesiiama Raiu’, A. I. R. 1948 
P. C. 89 (W>. This case, in my opinion, does not 
bear on the present question. The question 
which arose for decision in the case was whether 
a sub-mortgagee from a fourth mortgagee was en¬ 
titled to execute liis decree against the auction- 
purchaser under the decree on the prior mortgage. 
Their Lordships were of opinion that the plaintiff 
could not succeed because an opportunity had 
oeen given already to the fourth mortgagee as 
also to the sub-mortgagee to redeem the prior 
mortgages. 

(30) Since the appeal was argued- Mr. Mukherjee 
has also drawn our attention to the decision in 

a to C , a n S f- Hemanta Kumar y. Jitendranath’. 
AIR 194 d Cal. 135 (X>. This case, in my opinion, 
is clearly distinguishable. The facts of this case 
aie that in 1929 a mortgage was executed in favour 
of tne plaintiffs father, in 1932 a lease for ten 
years was granted by the mortgagor to defendant 
*• "he mortgagee obtained a decree on his mort- 
? ag ® m 19 . 3G ' Defendant 1 was not made a party 
to the suit. The mortgagee decree-holder auction- 
purchosed the mortgaged property in execution 
hls dec , re 5 and took symbolical possession but 
haymg failed to get actual possession brought a 
* mt J or . recovery of possession. The Bench was 

snMfrt h? r n at tl ?? P’amtiff could get possession 
w Ub it C .L t °. redemption by the defendant, it mav 
be noted that m that suit the claim on the mort- 

ejedment DOt barred at ^ date of the suit for 

(31 > The decisions cited by Mr. Mukherjee are 
therefore clearly distinguishable, in mv opinion 

J®SL* s , no sucb conflict of decisions as° would 
Bench tatC * reference of this matter to a Pull 

(32) Mr. Mukherjee also referred us to a nas- 
sage from Jones on Mortgage para 1395 Thf* 
paragraph says that the right of P a P arty ^teS 
ad H qU . ty , of redem Ption who is not joined 
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notice of the derivative title. In view of the 
repeal of S. 85, T. P. Act. the question of notice is 
in my opinion, not of much moment. 

(34) In the present case the plaintiffs failed to 
implead in their suit defendant 1, Rupeswari. 
though she was in possession as lessee from the 
owner of the mortgage property. The decree 
obtained by the plaintiffs and their auction-pur¬ 
chase did not therefore affect Rupeswari’s right 
to redeem or right to remain in possession. At 
the date of the present suit the plaintiff’s right 
to enforce his mortgage was barred. The plain¬ 
tiffs cannot therefore compel defendant 1 to re¬ 
deem his mortgage. The suit instituted by the 
plaintiffs was therefore rightly dismissed by the 
courts below and by Mr. Mookerjee J.: 

(35) This appeal is accordingly dismissed but 
in the circumstances of the case the parties will 
bear their own costs in this Court. 

(36) DEBABRATA MOOKERJEE J.: I agree. 

B/K.S.B. Appeal dismissed. 


A. I. R. 1953 CAL. 686 (Vol. 40, C. N. 260) 

S. K. SEN J. 

Satya Prasad Mitra, Petitioner v. Panchu- 
gopal Das, Opposite Party. 

Civil Rule No. 3148 of 1952, D/- 5-9-1952. 

(a) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 34 — Supply of electricity. 

The supply of electricity is not an ease¬ 
ment annexed to a premises, it is a supply 
or service and accordingly if the rent was 
exclusive of the electric charges the sup¬ 
ply could not be comprised in the tenancy- 
and S. 34 could not at all apply. (Para 4) 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) 
Act (17 of 1950), S. 34 — Burden of proof — 
(Evidence Act (1872), Ss. 101 to 103). 

No adverse inference can be drawn 
against the landlord for not producing the 
certified copy of the order of the Rent 
Controller fixing the standard rent. The 
burden of proof can never be on him but 
is on the tenant who is in the position of 
a complainant. 

Anno: Evidence Act, Ss. 101 to 103 N. 3. 

Mrinal K. Ghose. for Petitioner; Nilkantha 
Chatterji, for Opposity Party. 

ORDER: This is a revision application under 
S. 32(4) of the West Bengal Premises Rent 
Control Act of 1950 from an order of Sn D. 
N Das Gunta, Second Subordinate Judge, Ali- 
pore. dismissing an appeal from an order ol 
the Rent Controller, Calcutta, in case No. 191A 
of 1951 imposing a fine of Rs. 100/- on the 
petitioner landlord for cutting off supply of 
electricity to the premises of the tenant oppo¬ 
site party. 

(2) The opposite party Panchugopal Das 
took lease of a portion of the first floor of 
the house at 43 Sasthitala Road, Beliaghata 
Calcutta, at the rent of Rs. 12/- per month 
in 1942. The rent was thereafter increased 
and it was standardised at Rs. 24/- per month 
in case no. 2272B of 1947. On 24-1-1951, the 
tenant opposite party Panchu Gopal Das filed 
an application under S. 34 of the Rent Control 
Act 1950, before the Rent Controller alleging 


that the supply of electricity was included 
within the terms of the tenancy and that on 
19-1-51 owing to failure of the landlord to pay 
the electric charges the Electric Corporation 
had discontinued the supply and that thereby 
the landlord had committed an offence under 
S 34 of the Rent Control Act. The landlord 
took the defence that the supply of electricity 
was not included within the terms of the te¬ 
nancy. The Rent Controller held that the sup¬ 
ply of electricity was included within the 
terms of tenancy and imposed a fine of Rs. 
100 as already stated. On appeal the learned 
Subordinate Judge upheld the order of the Rem 
Controller. 

(3) In this revisional application it is urg¬ 
ed that the learned Judge committed an error 
of law inasmuch as he did not consider the 
necessary ingredients of the offence under S. 
34 of the Rent Control Act, 1950, and that he 
made a mistake of law in throwing the burden 
of proof on the petitioner who was in the po¬ 
sition of an accused in a criminal case. 


(4) The supply of electricity is not an ease- 

nent annexed to a premises; it is a supply or 
;ervice and accordingly S. 34 can apply only 
vhen supply of electricity is comprised in the 
enancy of the premises. Accordingly the ob- 
iervation of the learned Subordinate Judge 
hat even if rent was exclusive of the elec- 
Tic charges, the landlord could not be instru¬ 
mental in cutting off the electric supply with- 
>ut incurring the liability under S. 34 of the 
Rent Act, 1950 must be held to be clearly un¬ 
reasonable; if the rent was elusive of the 
ffectric charges the supply could not be com- 
orised in the tenancy, and S. 34 could not at 
ill apply. , , 

(5) In respect of the finding that the supply 
if electricity was comprised in the tenancy, 
'he Court below relied on the fact that he 
irder of the Rent Controller standardising 
-ent at Rs. 24/- had been withheld by the peti- 
ioner and that accordingly a presumption 
icainst him could be made. But I must agree 
S the leaded Advocate for the petitioner 

[hat the petitioner was in the P° slt J°" of an f 
accused in a criminal case and the burden oi 
proof could never be on him but was on the 
romplainant opposite party ^ho was m th 
oosition of a complainant. No adverse inf 
once could be drawn against the petitioner 
landlord for not producing the certified':opy 
of the order of the Rent Controller fixing tne 

standard rent. 

J? one witness TK 

S „T.hfsi P dfo y i nfe petitioner^ landlord 

learned Subordinate Judge’s obsenmt, on ^bat 
the statement of P. W. 1 Probodh Kumar Rana 
that he acted as an agent of the landlon 
settling the terms of the tenancy was not 6 

nied by the landlord opposite P*[!f.{"'or?ect, 
tioner) cannot be regarded as stnctly corre . 
because the petitioners son Debiprasad Miu 
who deposed as O. P. W. 1 stated that t 
terms of the tenanc.v were setUed by hp^^dh 
the opposite party and that P. Thjs 

Kumar Rana was not Prf-iJW Probodh 

H s or^ ,h a& 0 'o, th »o,d ,* 
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tioner that he had actually paid the electric 
charges for the period of 2A years up to 19-1- 
51 when the supply was cut off, the further 
statement of the landlord has to be considered 
that from 1942 to 1948 when the landlord and 1 
his family were at Deoghar, the opposite party 
tenant was paying the electric charges all 
along. Accordingly this circumstance that the 
landlord paid the electric charges for 21 years 
could not be regarded as a conclusive circum¬ 
stance showing that the supply of electricity 
4 was included in the terms of the tenancy. The 
order passed under S. 34 of the Rent Control 
Act is therefore unsustainable and must be 
set aside. 

(7) The Rule is therefore made absolute 
and the order imposing the fine of Rs. 100/- 
on the petitioner under S. 34 of the Rent Con¬ 
trol Act is set aside. 

(8) There will be no order as to costs in this 
Rule. 

B/D.H.Z. Rule made absolute. 


UR. 1953 CAL. 687 (Vol. 40, C. N. 261) 

K. C. DAS GUPTA AND GUHA RAY JJ. 
Surendra Nath and another. Petitioners v. 
Dandiswami Jagannath Asram and others, Op¬ 
posite Party. 

Civil Rule No. 1506 of 1952, D/- 4-9-1952. 

(a) Hindu Law — Maths — Succession to 
mohuntship. 

The fact that the nominee is too young 
as a ‘sanyasi’ is not a good or sufficient 
reason for rejecting his nomination if the 
custom permits the election of a very young 
‘sanyasi’ as a ‘mohunt’. Similarly, the fact 
that consecration takes place in view of the 
prospective appointment is no objection to 
succession to ‘mohuntship.’ (Paras 8 and 13) 

(b) Hindu Law — ‘Maths’ — Succession to 
TRohnntship’ _ Advertisement in newspapers. 

The procedure of calling for applications 
for appointment of a ‘mohunt’ by advertise- 
in the papers is wholly unsuitable for 
“lung the office of an important religious 
institution. (Para 10) 

. ^Hindu Law — ‘Maths’ — Succession to 
mommtshjp’ — Nomination of ‘mandali’. 

be wron g to reject the nomina¬ 
tions of the ‘mandali’ without strong reason, 
in making appointments for purposes of reli- 
mstitution, it is fit and proper that the 
have respect for the faiths 
ana beliefs of worshippers of such institu- 
•mns and should not substitute its own 
however modem they may seem, for 
beUefs - When the religious 
have for over a century follow- 
, CU u 0r custom as regards appoint- 
KL°* mohunt ?’ this should be held to be 
Stance with 4he religious faiths and 
neiiets of worshippers. (Para 12) 

G^rtr pilr an Bakshi and Satya Priya 
a5Snfl^S, l Q ltl0 ,? e y s »’ Samarendra Nath Dutt 

Mu kherjee, for Opposite Party. 

persona ®T rA «, J '.i The Petitioners are two of the 

8eX sir p n , on 31 -*' 1935 a suit under 
dm ?• °- for removal of Trtloke Chan- 

nod 'Mohuntship of the Bhotbagan 

Sd mth8 *' for appointment of a fit 

for th? J EZJ! eTsaa . 88 'Mohunt' of these ‘Maths’, 

of a scheme for the proper ma- 
~ Paths' and for several other re- 
A decree was passed in that suit on 30 - 9 - 


1942 by which Triloke Gin was removed from the 
‘Mohuntship’ and two new ‘mohunts for the two 
•Maths’ were ordered to be appointed in subsequent 
proceedings. This decree having been since con¬ 
firmed by this Court, in appeal the learned District 
Judge took up the matter of selection of persons 
for appointment as ‘mohunt’ on 10-12-1951 and 
passed the following order: 

“The custom of selection of the ‘Mohanta* of the 
‘Maths’ concerned by the brotherhood of the 
Tarakeswar ‘Mandali’ appears to have been re¬ 
cognised by the Hon’ble High Court in its appel¬ 
late judgment and the plaintiffs suggest that 
to be followed in making such appointments. I 
also think it proper that the brotherhood of the 
Tarakeswar ‘Mandali’ should be consulted in 
making such selection in accordance with the 
custom. So notice be issued to the members 
of the 'Mandali' as named in the plaintiffs’peti¬ 
tion filed on 20-4-51 for appearance in my Court 
for the purpose on 28-1-52”. 

Four ‘mohunts’ of the Tarakeswar ‘Mandali’ were 
present on that date, the fifth being absent. The 
learned District Judge explained to the ‘mohunts’ 
the custom regarding the succession to the ‘mo- 
huntship' of Bhotbagan and Amdanga ‘Maths’ each 
and asked them to be guided by their conscience 
in making their selection. Three ‘mohunts’ 
Dandiswami Narahari Asram. Kshitish Chandra 
Puri and Khagendrananda Asram recommended 
the names of Dadiswami Dibyasram, a ‘Sannyasi', 
for appointment as ‘mohunt’ of Bhotbagan ‘Math’. 
The fourth, ‘Mohunt’ Jnanananda Saraswati who 
had offered himself as a candidate did not join 
in the nomination, but had nothing to say against 
the nominee. The three ’mohunts’ mentioned 
above namely, Dandiswami Narahari Asram, Kshi¬ 
tish Chandra Puri and Khagendrananda Asram 
also recommended Dandiswami Aschyutashram, a 
‘Sannyasi’, for appointment as mohunt of the Am¬ 
danga ‘Math*. ‘Mohunt’ Jnanananda Saraswati 
expressed that he had no objection to the appoint¬ 
ment of Dandiswami Achyutashram as a ‘mohunt’ 
of the Amdanga ’Math’. 

(2) The nominees expressed their willingness 
to act as ‘mohunts’ of the two ‘maths’ in writing. 

(3) The learned District Judge however instead 
of accepting the nomination straight-off decided 
to publish the names of nominees in newspapers 
and invited objections. Several objections were 
received and the learned District Judge considered 
all of them. One objection was that the nomi¬ 
nees were set up by the machination of one Sri 
Kamalakhya Choudhury, Private Secretary to the 
‘Mohunt’ Maharaj of Tarakeswar. Another ob¬ 
jector contended that the correct procedure had 
not been followed. A third objection was 
that the nominee Dandiswami Dibyashram was 
not a ‘Sannyasi’ of the Dashnami sect and being 
still a ‘dandi’ was not qualified as a ‘mohunt’ of 
the ‘Math’. * 

(4) All the objections were overruled by the 
learned District Judge. He however came to the 
conclusion that the nominees were not fit and 
eligible for ‘mohuntship’, on grounds not taken 
in the objections. The nominee for the Amdanga 
’Math’ was consecrated as a ‘sannyasi’ only a few 
months before the date of nomination. The 
learned District Judge said that as such the nomi¬ 
nation was not free from suspicion as regards 
*bona fides’. He further thought that at any rate 
he was 

“too young as a ‘Sannyasi* to command respect 
and to be eligible for all the spiritual services 
and obligations.’* 

(5) As regards the nominee for the Bhotbagan 
‘Math* also, the learned District Judge pointed 
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out that his consecration as ‘sannyasi’ took place 
after the High Court's judgment in appeal and 
he observed: 

“That mav naturally raise some suspicion as to 
his 'bona fides’, when we see that the other 
nominee Aschyutashram was similarly consecrat¬ 
ed after that judgment, in ’Ashar’ last year." 

He added: 

“There is thus room for suspicion raised specially 
from the time of consecration. But even if that 
is not entertained in all respect for the religi¬ 
ous head, the nominee is. undoubtedly too young 
a •Sannyasi* to command much respect and be fit 
for all spiritual services and obligations inciden¬ 
tal to the post.*' 

(6» It appears clear therefore that the learned 
District Judge had no reason to think that the 
two nominees were not fit and proper persons in 
view of their past character or lack of erudition 
or them religious experiences but thought that 
thev were first, too young as ‘sannyasis* and se¬ 
condly that the fact that they had been consecrat¬ 
ed after the High Court judgment raised grounds 
for suspicion about their *bona fides'. 

(7) Tne learned District Judge has himself ob¬ 
served in his order dated 10-12-1951 that the High 
Court in its appellate judgment has recognised 
the custom prevalent for selection of a 'mohunt 
for these ‘maths*. The appellate judgment held 
that the custom as found by the District Judge 
had been proved. The learned Distnct Judge 
himself relied on the decisions in two previous 
cases to show what the custom was. It is useful 
to turn therefore to the decision of the Subordi¬ 
nate Judge Kooghly in Title Suit No. 17 of 1906 
in which the case put forward by Triloke Gin. 
defendant in the present case, as regards the rule 
of succession was accepted. The learned Judge 
recorded his conclusion in these words: 
"Considering, the evidence, I am of opinion tha. 
in all Dasnami ‘Maths’ of this part of the Pro¬ 
vince the custom regulating succession to the 
office of a ‘Mohunt* is the same and that elective 
system prevails in such 'Maths' in the matter 
of appointment of a ‘Mohunt*. the rule being 
that on the occasion of the death of a ‘Mohunt*. 
the other Dasnami ‘Mohunts* of the brother¬ 
hood forming a ‘Mandali’ or some of them 
assemble to elect a successor either out of the 
disciples of the deceased or from those of an¬ 
other ‘Mohunt*, or when necessity arises to make 
a qualified Brahmin boy a ‘Chela* of the deceas¬ 
ed and then to elect him as a successor and that 
in the case of a deceased ‘Mohunt’ leaving a 
single 'Chela*, his succession depends upon their 
confirmation, and I hold that the 
governs the succession to the 'Gadi* of the Mata 
in suit.’’ x ^ . 

In view of the decision of this Court in appeal 
in the present litigation we must proceed on tne 
basis that the custom as indicated above m tne 
1905 suit is the custom still prevalent. 

(8) As Mr. Bakshi has pointed out. the custom 
permits the election of a very young Sannyasi^ 
as ‘mohunt’ and the fact that consecration take^ 
place in view of the prospective appointment is 
no objection to succession to 'Mohuntship. 

( 9 ) The learned District Judge followed the cor¬ 
rect procedure in asking for nomination by the 
several "mohunts* of Dashnami 'Maths’ who were 
available. The question is whether he acted nght- 
lv in the exercise of his jurisdiction in rejecting 
that nomination and in calling for applications 
for appointment of ‘mohunts* by advertisement in 
the papers. 

(10) I may say at once that the procedure of 
i calling for applications for appointment is wholly 


unsuitable for filling the office of an important! 
religious institution. It is more than likely that| 
really suitable persons would not agree to come 
forward as candidates; they would consider it un¬ 
dignified and indeed improper to ask for ‘Mohunt- 
ship' and would be averse to make an application, 
for which ‘tadbir* in a Court of law would be 
thought necessary. 

(ID The system of selection by the 'Mandali' 
which on the finding of this Court must be held 
to be prevalent to regulate the succession to these 
two 'maths’ is clearly eminently suitable. If there 
was any reason to think that the nominees of the 
•Mandali’ were not fit to be appointed, the proper 
course would be to ask the ‘Mandali’ for fresh 
nomination and not to by-pass the ‘Mandali' al¬ 
together and to call for applications by advertise¬ 
ment in the papers. The extreme step of reject¬ 
ing the ‘Mandali’ as a competent body to select 
‘mohunts’ should not be lightly taken. 

(12) It is equally clear in my opinion that it 
would be wrong to reject the nominations of the 
•Mandali’ without strong reason. In making ap¬ 
pointments for purposes of religious institutions, 
it is fit and proper that* the Court should have 
respect for the faiths and beliefs of worshippers 
of such institutions and should not substitute its 
own ideas however modern they may seem, for 
those faiths and beliefs. When these religious 
institutions have for over a century followed a 
particular custom as regards appointment of ‘mo¬ 
hunts’ this should be held to be in consonance 
with the religious faiths and beliefs of worship¬ 
pers and indeed in the best interest of the insti¬ 
tution. verv much more so than any other system. 

(13) While I am not prepared to say that the 
learned District Judge is bound to accept the no¬ 
mination of these ‘mohunts’ of Dashnami ‘Maths’ 
forming the ‘Mandali', I am clearly of opinion 
that the learned District Judge should not reject 
their nomination without compelling reasons. His 
view that the nominees were too young as ‘sannya¬ 
sis' is not, in my opinion, a good or sufficient 
reason for rejecting the nominations. It is, in 
my opinion, equally clear that the suspicion he 
had in his mind as regards their 'bona fides’ is 
unjustified. It is more than likely that because 
these persons were thought suitable for selection ( 
as ‘mohunts’ that persons who were interested m 
the welfare of these ‘Maths’ took the step of in¬ 
ducing them to become ‘sannyasis’. The fact 
that the step of consecration took place after the 
High Court’s decree is therefore not a good reason 
for regarding the conduct of these nominees or 
those who nominated them with suspicion. 

(14) I have, therefore, come to the conclusion 
that the learned District Judge acted irregularly 
in the exercise of his jurisdiction in rejecting the 
nominations made by the three ‘mohunts’ men¬ 
tioned above, to which as I have already indicat¬ 
ed. ‘Mohunt’ Jnanananda Saraswati who was him¬ 
self a candidate for appointment of 'Mohunt oi 
Bhotbagan Math, did not raise any objection. 

(15) I would, therefore/set aside the order of 
the learned District Judge calling for nominations 
and direct the District Judge to appoint Dancn- 
swami Dibvashram as ‘Mohunt’ of Bhotbagan ana 
Dandiswami Achyutashram as 'Mohunt of Amaan- 
ga ‘Maths' in accordance with the nominations 
of the Tarakeswar ‘Mandali*. 

(16) The Rule is thus made absolute. 

(17) There will be no order as to costs. 

(18) Let the records be sent down as early 
possible. 

<19> GUHA RAY J.: I agree. 

Rule made absolute. 


B/V.R.B. 


06S 


Manes i' 




C’.uJiifr J. 1 


Calcutta 6r9 


UK. 1933 CAL. 689 (VoL 40, C. N. 262) 
CHUNDER J. 

Maaiadra Nath, Complainant, Petit:ccer v. 
Arif Chandra and others, Accused, Opposite 

Parties. 

Criminal Rem. Nc. 627 cl 1952. D - 12-:.-12 

U) Criminal P. C. (1898), S. 202 — Scope 
__ (Penal Code (1860), Ss. 499 and 500 > — 
(Criminal Trial — Practice and Procedure i. 

Before a petition under S. 50"'. I. P. C. 

« can be dismissed, the complainant is en¬ 
titled to an opportunity to prove that the 
allegations made by the accused were 
realiy mala fide’ statements. ipura 2) 
Anno: Criminal P. C„ S. 202 N. 1; Penal Cade 
Ss. 499 and 500 N. 15. 

(b) Criminal P. C. (18SE), S. 202—- Inquiry.’’ 

If in the course of enquiry the persen 
delegated to hold inquiry considered it 
necessary to get the explanation or report 
of the accused cn any matter, there is no 
law to prevent him from getting s.ch ex¬ 
planation or report, provided the accused 
is willing to give such explanation or re¬ 
port. It is really to prevent a person who 
may be innocent, being harassed dav after 
flay in a prolonged trial by simply allow¬ 
ing him to help an enquiring officer to 
ascertain the truth with the least cost and 
nsk at the initial stage. As the Code has 
not by express words cr by necessary im- 
plication prohibited taking an explanation 
from the person complained against, and 
as no reported decision actuallv savs that 
« is absolutely illegal but considers in 
particular cases such a course to have been 
improper, the contention that the Assistant 
• -negistrar of Co-operative Societies was 
^roug m c a ll i n g for an explanation of the 
accused cannot be sustained (Para 2) 
Amo: Cr. P. C, S. 202 N. 12, 14, 17. 

<C) fttaunil Trial—Practice and Procedure. 

first principle of law that a 
aeiqgated^ authority cannot be further dels- 

, has been 5 iven PO-K-er to 
° £2* delegated authoritv. 

V 3 ® 3 313 “quiiy was directed to 
°emade by the Assistant Registrar cf Co- 
SwHYj! Sooeties, he was acting under a 
^uthonty and he could not dele- 
t 3 ^ that duty to someone else. (Para 2) 

iorflL Petitioner; Nirmal K. Sen. 

Xo 6) ValL ( ^? andra R °y> fcr (Nos. 2 
C^ndra Banerji with Dhruba K. 

iOT Wo. o), for Opposite Parties. 

st 1 i ^ Ule was issued at ia- 
SSJ“1? complainant against an older dis- 

PtenaTcS; ° 0 T»^ ainant ’. S P etition ^der S. 500, 
With ““Pkmant came to Court 

Krishna at the instance of one 

SlSLP}?? 1 ^ Mu iherji. an auditor appoint- 
Sri X\i£T eratlVe Societies Act riz, 
1 niitt^aA—^ 3 Baneni, had hnala fide’ sub- 

«£ S t T i f^ Dg grave al!e - 

(21 The character against him. 

PetitionMagistrate m dis mi s si ng the 

audit is d£j^Lf ven that unless the 

S>etfa£ SriKSt- 888 ” 1 U Ss to say 

£* ^gallons are “mala fide’ or not. 

for dismissing the 
Two things may be said 

Xn have ?”* 036 complainant 

flat thesT^ a ^ ven opportunity 
‘raneutsin fc^ n ^ ere “ally *03313 fide’ 
U58 0^87 4 ^ ”*° It fa y such mate- 


risls is rxigh: satisfy the !earned Magistrate 
cr ar. esquiring oncer. Before his pstiuon can 
be dismissed in this case he is entitled to this 
opportunity. Secondly, the learned Magistrate 
end not. whrn the complaint was first filed 
before him, proceed to dismiss the application 
cn this ground. On the other hand, he was of 
opinion that an enquiry was necessary. He sent 
the matter for enquiry to the Assistant Regis¬ 
trar cf Co-operative Societies. It appears 
that the Assistant Registrar of Co-opera¬ 
tive Societies asked for an explanation 
from Anil Chandra Banerji and then 
someone signing fer the Assistant Regis¬ 
trar ferwarced this explanation to the learned 
Magistrate which is said to be now the report 
cf the Assistant Registrar. What the learned 
Magistrate should have done was to point out 
to the Assistant Registrar that he was to hold 
an enquiry and not merely act as a Post Office. 
If in the course cf enquiry he considered it 
necessary to get the explanation or report of 
the accused cn any matter as he has done, 
there is no law to prevent him from getting 
such explanation or report provided the ac¬ 
cused is willing to give such explanation cr 
report. 


There are rrar.y very wide expressions in 
reported cases in enquiries under S. 202. An 
enquiry means that it is an enquiry ‘prima 
facie’ into the truth of the complaint—not an 
enquiry just to take down something which the 
complainant or some persens produced on his 
behalf may say. If to find out the truth the 
enquiring officer considers it desirable to get 
an explanation from the accused and the ac¬ 
cused is willing to help him; there seems to 
be no reason whatsoever why that help also 
should net be availed of. By accused I mean 
the person complained against. It is the-right 
cf the persen complained against not to be 
troubled till a Court has decided that he should 
be troubled by appearance in Court. If by 
following a procedure of getting an explana- 
ticn to dear up facts from a person complained 
against anyone is prejudiced it is the accused 
who has the right not to be questioned till the 
proper time comes. What I have always failed 
:o see is how the complainant in such a case 
can make a grievance cf this if the accused 
has not considered it as prejudicial to him. 
Tne Court when it orders an enquiry ‘prima 
fane’ has not accepted the story of the com¬ 
plainant but wants the truth to be ascertained 
as far as possible at that stage to help the 
Court in arriving at a conclusion whether pro¬ 
cess should be issued or not and the person 
complained against put to the risk and ccsts 
of a criminal trial. If in trying to have proper 
light it is considered necessary to get things 
cleared up by the person complained against 
and the person complained against is willing 
to waive his right and render that help, I fail 

I?- S v e ji ny reason any of the decisions of any 
High Court on this subject why the person 
complained against should not be allowed, if he 
I s to do so, to help the enquiring officer 

to ascertain the truth for the benefit of the 
Magistrate and for his own benefit also in 
saving him trouble and expense. 

There is nothing to prevent this course in 
any of the sections of the Criminal Procedure 
Code nor do I think that judicial legislation 
as has been attempted in some of the cases is 
in the interest of justice at all. It is really to 
prevent a person who may be innocent being 
harassed day after day in a prolonged trial by| 
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simply allowing him to help an enquiring 
officer to ascertain the truth with the least 
cost and risk at the initial stage. In any case, 
as the Code has not by express words or by 
necessary implication prohibited taking an ex¬ 
planation from the person complained against, 
and as no reported decision actually says that 
it is absolutely illegal but considers m parti¬ 
cular cases such a course to have been im¬ 
proper, I cannot accept the contention that the 
Assistant Registrar was wrong in calling tor 
an explanation of the accused. The learned 
Magistrate should have pointed out to the Assis¬ 
tant Registrar that an enquiry does net mean 
merely taking an explanation from the accused. 
The Assistant Registrar should also try to 
ascertain the truth from the complainant and 
give the complainant an opportunity to con¬ 
vince him of the truth of his allegations so 
that he may make a fair report of the whole 
thing to the Magistrate. The Magistrate should 
further have pointed out to the Assistant 
Registrar that the enquiry having been direct¬ 
ed to be made by him should be made by him¬ 
self. He cannot delegate that duty to someone 
else. He is acting under a delegated authority 
and it is the first principle of law that a dele¬ 
gated authority cannot be further delegated 
unless he has been given power to delegate 
such delegated authority. 

(3) In the present case, therefore, as the 
learned Magistrate considered an enquiry 
necessary and as there has not been at all a 
proper enquiry, the learned Magistrate will 
send back the matter for further enquiry to the 
Assistant Registrar or to the Registrar, if he 
thinks that the enquiry would be made better 
by a superior officer, and indicate what is 
necessary to be done by such authority. The 
complainant may show to the Registrar or the 
Assistant Registrar by having a proper audit 
made at his expense by some other auditor 
whether the allegations made against him are 
justified or not and he may also give such 
further proof of 'mala tides’ as he may be 

advised to do. . .. _ . - 

(4) As far as opposite parties Nos. 3 to b 
are concerned, Mr. Datta very fairly conceded 
that except allegations vague and worthless 
there is nothing against them on which step 
can be taken in a criminal Court. Therefore, 
the order of dismissal as far as opposite P a ™es 
Nos. 3 to 6 are concerned will not be disturDea. 

(5) As far as opposite parties Nos. 1 and 2 
are concerned, the order of dismissal under 
S 203 of the Code is set aside and the matter 
is sent back to the learned Magistrate for a 
further enquiry in the light of this judgment. 
The Rule is thus disposed of. 

Rule disposed of. 


* A. I. R. 1953 CAL. 690 (Vol. 40, C. N. 263) 
BACHAWAT J. 

Jugaldas Damodar Modi & Co., Petitioner 
v. Pursottam Umedbhai & Co., Respondent. 

Award Case No. 56 and Award Case No. 32 
of 1952 (Motion), D/- 27-1-1953. 

(a) Contract Act (1872), S. 28 - Agreement 
to refer matters in dispute in pending suit 
(Arbitration Act (1940), S. 21). 

Like other arbitration agreements a 
contract in writing to refer to arbitra¬ 
tion matters in dispute in a suit, while 
the suit is pending, is legal. Such contract 


does not oust the jurisdiction of the 
Court and is not in restraint of legal pro¬ 
ceedings. Section 21, Arbitration Act, 

1940, pre-supposes that such contract is 
legal and that its subject-matter is lawful. 

(Para 8) 

Anno: Contract Act, S. 28 N. 1, 4. 

(b) Specific Relief Act (1877), S. 21 — 
Contract to refer to arbitration — (Arbitra¬ 
tion Act (1940), SS. 20, 21 and 34) — (Civil 
P. C. (1908), O. 23, R. 3). 

A contract in writing to refer disputes * 
in a pending suit is an arbitration agree¬ 
ment to which the provisions of the Arbi¬ 
tration Act of 1940 apply and therefore 
is not specifically enforceable save as pro¬ 
vided by the Arbitration Act in view of 
S. 21, Specific Relief Act. Such contract 
does not arrest the further progress and 
trial of the suit. The contract is not an 
adjustment or compromise of the suit and 
cannot be enforced under O. 23, R. 3, C. 

P. C. (Para 9) 

Such contract cannot be enforced and 
filed in Court under S. 20, Arbitration Act, 

1940. The suit cannot be stayed under S. 

34, Arbitration Act, 1940, on the strength 
of such contract as it was not entered 
into prior to the institution of the suit. 

On the joint application of the parties the 
Court may possibly under its general ju¬ 
risdiction stay further proceedings in the 
suit. While the suit is pending such con¬ 
tract may be enforced under S. 21, Arbi¬ 
tration Act, 1940, on the joint application, 
of the parties by an order of reference 
by the Court. (Paras 11, 12, 13) 

Anno: Sp. Rel. Act. S. 21 N 8; Arb Act, S. 

20 N. 1, 4; S. 21 N. 4; S. 34 N. 2; C.P.C., O. j 
93 R 3 N 9. 

*(c) Arbitration Act (1940), Ss. 17, 30 and 
47 _ Award in arbitration pending suit with¬ 
out order of reference — Validity and enforci- 
bility — (Civil P. C. (1908), O. 23, R. 3). 

If the parties to a pending suit agree 
to refer their dispute and proceed to arbi¬ 
tration without an order of reference by 
the Court, the arbitration is not under the 
provisions of the Arbitration Act, 1940. 

An award obtained in such arbitration is 
invalid and illegal and cannot be enforc¬ 
ed under the provisions of the Arbitra¬ 
tion Act or in the suit under the general 
law of contract or as accord or satisfac¬ 
tion or as a compromise under O. 23, R. 

3, Civil P. C. (Paras 19, 21, 22, 30, 31, 38) 

Sections 21 to 25 read with S. 47 have 
provided a specific machinery for arbitra¬ 
tion in a suit and amount to a clear pro¬ 
hibition of the suit otherwise than by re¬ 
course to such machinery. An award other¬ 
wise obtained is illegal and invalid. It is, 
therefore, not enforcible by separate ac¬ 
tion even if a separate suit to « e ™°rce a 
valid award is maintainable. AIR 1949 Cal 
350; AIR 1950 Orissa 169, Rel. on; Am 
1945 Mad 294, Disapproved. (Para dt) 

Anno: Arb. Act, S. 17 N. 8; S 30 N. 6; S. 

47 N. 1; Civil P. C., O. 23 R. 3 N. 9. 

(d) Arbitration Act (1940), S. 47, Proviso 
Scope. 

The proviso to S. 47 applies to. all arbi¬ 
tration awards obtained otherwise than 
under the provisions of the Act and en¬ 
ables the consideration of tjie award a 
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a compromise or adjustment cf the suit 
with the consent of all the parties interest¬ 
ed, by the Court before which the suit 
is pending and by no other Court. Con¬ 
sent of the parties to the submission is 
not sufficient if there are other parties in¬ 
terested. The joint consent of all parties 
interested is necessary at .the point of 
time when the Court is to take the award 
into consideration as a compromise or ad¬ 
justment. Antecedent consent is immaterial 
, just as antecedent invalidity does not de¬ 
bar the Court from recognising it as com¬ 
promise by common consent. The proviso 
does not render the award valid nor does it 
make it enforcible as an award prcprio 
vigore. The proviso enables the recognition 
of the award for a limited purpose by con¬ 
sent. Where such consent is withheld, it 
cannot be recognised even for that limit¬ 
ed purpose. (Paras 36, 37) 

Anno: Arb. Act, S. 47 N. 1. 


(e) Arbitration Act (1940), Ss. 30 and 33 — 
Jurisdiction to adjudicate award as invalid. 


There is nothing in the Arbitration Act, 
1940 which precludes the Court from exer¬ 
cising its power to set aside an award 
and adjudicate it to be invalid under Ss 
30 and 33 where the award is invalid be- 
cause it is not obtained in conformity 
with the machinery of the Act. The pro¬ 
per course is to declare it to be invalid 
under S. 33. (Para 41) 

Anno: Arb. Act, S. 30 N. 7; S. 33 N 1. 


P. P. Ginwalla, for Petitioner; I. 
Mukharji with R. Gcho, for Respondent. 
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JUDGMENT: I will deliver one judgment 
covering the 5 matters in the list. 


>*• i-uisnuuain umeuonai & uo. instituted Suit 
No. 3660 of 1949 in which they seek to vindicate a 
claim against Jugaldas Damodar Modi & Co. A 
Cross Suit No. 479 of 1951 was instituted by 
Jugalda s Damodar Modi & Co. against Purshottom 
Umedbhai & Co. while these suits were pending 
the parties to the suits by an agreement in writing 
dated 19-10-1951. agreed to refer the disputes in 
□otn these suits to arbitration of one M. Mehta 
and to confer summary powers on the arbitrator 
The parties also agreed to withdraw the suits on 
the re-opening of the Court after the long vacation 
The parties proceeded to arbitration without a 

la .L 0rde u ? f reference b y 'he Court, On 17-11- 
19 d 1, the arbitrator made an award directing Pur- 

H, m , edb ^ t * Co - t0 P a y a sum of Rs. 
25^000/- to Jugaldas.Damodar Modi & Co. On 18-2- 
19 d 2 the award was filed in Court and the awaixl 
case is numbered 52 of 1952. The award is be- 
£5? for judgment. Notice of the filing of the 
award was duly given on 26-4-1952. On 20-5-1952 
Purshottom Umedbhai & Co. took out a notice of 
motion in award case No. 56 of 1952 for an orcler 
that the award be set aside and vacated and that 
the arbitration be superseded. The award is im¬ 
peached. ’inter alia’, on the ground that agreement 

° ref * r T tte ? in ^P^ Pending‘s^itste 
'? ld - W and not onforceable at all and that 

r^ftn- S ^ b ! Ct ’ m t tter “* lhese suits c °uld not be 
referred to arbitration and that the arbitration 

and award pending suit on the submission to 

arbitration is invalid as the suits were^endin^ 

, no . order of reference was obtained^ Tto 

ST tffrLTof ? 
ZLT tions of law have 

s? a a,- 

tvjr j-J 

thLt th? . n °^ lce of motion the parties agreed 

the^fouowing prellmi ^'££?£ 
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(1) Whether or not the suit is maintainable? 

(2) Whether or not the suit is barred by any 
provisions of law and, in particular, by S. 12. 
Arbitration Act? 


At the trial of these preliminary issues it was 
contended that the award is invalid and unen- 
forcible and further that a suit on an award is 
barred by the Arbitration Act of 1940. 

(5) On 15-12-1952, Jugaldas Damodar Modi & Co. 
took out a notice of motion in Suit No. 3299 of 
1952 for an order for stay of the notice of motion 
dated 20-5-1952 for setting aside the award and 
for an injunction restraining further proceedings 
in Suits Nos. 3660 of 1949 and 479 of 1951 pending 
disposal of Suit No. 3299 of 1952. 

(61 All these matters have been heard and tried 
simultaneously. 

(7) The above facts are all admitted and the 
following questions of law arise: 

(1) Is the submission of matters in dispute in a 
suit, while the suit is pending, legal? 

(2) Can the subject-matter of a pending suit be 
lawfully referred to arbitration? 

(3) Is such submission specifically enforcible. 

(4) Is the award on such submission without any 
order of reference by the Court lawful and 

valid? ,. „„ 

(5) Is such award enforcible at all? 

(6) If so. is it enforcible by a separate suit. 

(8) Like other arbitration agreements a con¬ 
tract in writing to refer to arbitration matters in 
dispute in a suit, while the suit is pending, is legal 
Such contract does not oust the jurisdiction of 
the Court and is not in restraint of legal proceed¬ 
ings: S. 28, Contract Act. Matters in difference in a 
pending suit can lawfully be referred to arbitration. 
-•Doleman v. Ossett Corporation’. (1912) 3 KB 
257 at pp. 267-269 (A). Section 21. Arbitration 
Act, 1940. pre-supposes that such contract is legal 
and that its subject-matter is lawful. 

(9) Formerly there was conflict of opinion on 

the point whether such contract and refusal to 
arbitrate under it. barred the P e ^ ing .., s 'J 1 ^^ 
virtue of S. 21. Specific Relief Act. The A Uahabad 
High Court held that the suit was barred. 
‘Saligram v. Jhunna Koer', 4 All 546 (B). 
‘Sheoambar v. Deodut', 9 All 168 (O: Sheo 

Dat v. Sheo Shankar'. 27 All 53 (D), The better 
view was that the suit was not barred - J«£a 
Ali v. Fida All*. 4 Oudh Cass 17 (E) and - Faknr 
v. JaimaV. 50 Pun Re 1891 (F) — Bu ^ v . Hal ^' 
130 Pun Re 1882 (G). This section (^anot apg 
as refusal to arbitrate before institution of tne 
suit is necessary to attract the bar under ^e s^ 
tinn 'Criso v Adlard, 23 Cal 9o6 (H». lne sec 

tion has been'successively am ended _ N° w '^ 
not apply to contract to refer, to which the pn> 
visions of the Arbitration Act of 1940 apply. A 
contract in writing to refer disputes in a pending 
suit is an arbitration agreement to which the pro- 
the Arbitration Act of 1940 apply. Such 
r/fntmfc does not arrest the further progress and 
S™ the suit. It is well settled that the contrac 
is not an adjustment or compromise of the^smt 
and cannot be enforced under O.23. R. 

1908. 'Tincowrv Dey v. Fakir Chand Dey. 3° Cal 
218 (F — 'Vyankatesh v. Ramchandra , AIR 1914 
Rom 184 (JV — 'Ghulam Dastagir Khan v. Ghu- 

CllLKW Am 191* Sind 95 (ID. 

(10) The court of Chancery never decreed spe¬ 
cific performance of a contract to refer to arb - 

v. Coringa Oil Co. 1 , 1 Cal 42 at p. 49 (L). Because 
of S. 21. Specific Relief Act such contract is not 
specifically enforcible save as provided by the 
Arbitration Act, 1940. 


(11) Such contract cannot be enforced and filed 
in Court under S. 20, Arbitration Act, 1940. It 
was clear that the contract could not be filed even 
under para 17 Sell. n. C. P. C. 1908: — ‘Manilal 
Motilal v. Gokuldas Rowji', 45 Bom 245 at pp. 248-9. 
266-8 (M); — 'Chanbasappa v. Baslingayya’, AIR 
1927 Bom 565 at pp. 573-4; 578; 580-1 (N>; — 'Din- 
karbai v. Yasavantrai', AIR 1930 Bom 98 (O). 


(12) Tne suit cannot be stayed under S. 34, 
Arbitration Act, 1940. on the strength of such 
contract as it was not entered into prior to the 
institution of the suit "AIR 1914 Bom 184 (J); 

— 'Ramjidas v. Howse', 35 Cal 199 (P). On the 
joint application of the parties the Court may 
possibly under its general jurisdiction stay further 
proceedings in the suit. 'Ram Protap Chamaria 
v. Durga Prasad Chamria', AIR 1925 PC 293 (Q). 

(13) While the suit is pending such contract may 
be enforced under S. 21. Arbitration Act, 1940, on 
the joint application of the parties by an orderl 
of reference by the Court. 

(14) Complicated questions of law arise if the 
parties proceed to arbitration and obtain an award 
without an order of reference by the Court on the 
strength of the arbitration agreement while the 
suit relating to the subject-matter is pending. In 
England such award is legal and partakes of the 
character of "accord satisfaction by substituted 
agreement” and is a good defence arising subse¬ 
quent to the suit: — '(1912) 3 KB 257 at pp. 272, 
263, 267 (A). The scheme of arbitration of dis¬ 
putes in a pending suit and the history of legis a- 
tion with regard to such arbitration is very special 
in our country and we must turn to them for the 
solution of the problem. 

(15) At the outset it is necessary to remove a 
possible misconception. The arbitration and award 
in such case does not infringe the rule in — (1912) 

3 KB 257 (A)’ namely, that where an action has 
been commenced on the subject-matter of a con- X 
tract containing any arbitration clause and is 
pending and an application for stay of the suit 
is not either made, or if made, is refused an award 
made subsequent lo the commencement of the 
action under such arbitration clause is invalid. This 
rule was followed in India under the Arbitration 
Act of 1899 and the C. P. C.. 1908. Tie gramd 
of this rule was that an arbitration clause does 
not oust the jurisdiction of the Court, and as a 
corollary, the domestic tribunal.under'such.sub¬ 
mission cannot competo with the PUbhc UjbimaJ 
and cannot by an award oust its jurisdiction. The 
domestic tribunal, therefore becomes * f unctus offlr 
cio' on the institution of the action. The nfie ls 
not a rule of public policy. It is based upon toe 
construction of S. 4, English Arbitration Act, 1889 
and of corresponding sections m the md^n Law 
and a necessary consequence of the failure to 
obtain stay of the suit under those sections- B> 
the express language of the Judp, who enunciatea 
this rule, the rule does not apply to submission to 
arbitration entered into after the commencement 

of the action and to an award under such sug 
mission: - ’(1912) 3 

(A). In place of the strict ^ae in — uoieu^ 
case (A)’, the rule embodied under S. 35. A* 
tion Act. 1940 now prevails in our count ^ T . , 
Tie! The Arbitration Act, 1940 
three classes of arbitration, viz., (1) ** * fh e 

(2) arbitration with Uietn 
Court where there is no stot pen g The 

tration without the intervention the 

Code of Civil Procedure (Act 14 also dealt 
Code of Civil Procedure Act 5of , Ghu . 

with arbitration under toreestofiar n 51 

s.r-'-.rs-S'p. »•« - 
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‘Amarchand Chamaria v. Banwarilal’, AIR 1922 
ral 404 at pp. 405-6 (S). 

(17) Sections 21 to 25, Arbitration Act like the 
Code of Civil Procedure 1908 — Sch. II — paras. 
1 to 16 and the Code of Civil Procedure 1S82 — 
S 5 . 506 to 521 contain a special scheme for arbi¬ 
tration where the parties to a suit agree to refer 
to arbitration matters in difference with them 
in the suit. The parties may apply in writing 
to the Court for an order of reference to the 
arbitrator and the Court then shall make an 
Older of reference on the matter in difference in 
the suit between them, if all the parties inte¬ 
rested agree and apply. It may make the order 
if some of the parties apply and the matter in 
difference between them may be separated from 
the rest of the subject-matter of the suit. The 
Court must by the order of reference fix the 
time for the making of the award. Its juris¬ 
diction to try the suit in open Court is arrested 
on the making of the order of reference but 
not before. On the making of the order, the 
Court cannot, save as provided for in the Arbi¬ 
tration Act, deal with the matter referred. It 
does not even then part with the duty of super¬ 
vising the proceedings before the arbitrator: — 
'AIR 1952 PC 293 (Q)\ The proceedings before 
the arbitrator from first to last is under its 
supervision and control: — '29 Ind App 51 (PC) 
(R)\ and is a substitute for the trial of the suit 
in open Court. The award must be filed in the 
Court in which the suit was pending and that 
Court alone can deal with the award and pass 
Judgment on it. 


(18) The agreement to refer the matter in 
difference in the suit is a condition of the refer¬ 
ence but the actual reference is the order of 
the Court: — '29 Ind App 51 (PC) (R)\ The 
foundation of the arbitration proceedings is not 
the agreement but the order of reference. The 
award on such reference does not bind even the 
parties to the agreement where the order of 
reference for some reason or other is invalid. 
- ‘Doolychand v. Mamooji', AIR 1917 Cal 481 (T); 
“L*'Girija Nath v. Kanailal’. AIR 1918 Cal 336 
(u); or where the award is not authorised by 
the order of reference: — 'AIR 1925 PC 293 (Q)': 
71 ‘kakshmlnarasu v. C. Nagamma’. AIR 1935 
Mad 1053 (V). The agreement does not give 
inr? vitality to the arbitration and award 
Juaependently of the order of reference because 
to parties did not intend to arbitrate indepen- 
of the order of the Court made on their 
joint application. They intended to go to arbi- 
tration under the reference by the Court. 

X th® parties to a pending suit agree to 

P elr depute and proceed to arbitration 

? rder °* reference by the Court, the 

Hi?™ k not under the provisions of the 
Arbitration Act, 1940. 

Jj?® Bfore the Arbitration Act, 1940, it was 
weu settled that paras. 1 to 16 and Sch. 2, Civil 

whioh .j, 91 * ere °nly provisions of law 
whtrt, for arbitration in suits and under 

EL < Coi ) rt ’ s Jurisdiction to determine the 
ousSmL ^ ^ after regular hearing could be 

by submission and award. The parties to 
deslred to refer their disputes to 
an S? 1 T exe . rioted to go to the Court for 
reference, if they desired the arbi- 
OivU°P I ri OC ^HP 83 continue under Sch. It 
niattoW 8 ‘ ^ award on a submission of 
of 10 a suit without an order 

Paras mloi 1 * not ^ enforced either under 

RrhS? ?• 0lvU p - ° > 1908 or under 

5?°^. A& 1899 - - ' Am 1921 Bom 3io 
™ 313 «. 318 (M), overruling — ‘Harlvalabdas 


v. Utamchand’, 4 Bom 1 (W); — ‘AIR 1927 
Bom 565 at pp. 573-4; 578-9; 581 (N); — ‘AIR 
1922 Cal 404 at p. 405 (S)\ 

(21) Similarly, Ss. 21 to 25, Arbitration Act, 
1940, are the only provisions of law which now 
provide for arbitration in suits and under which 
the Court's jurisdiction to determine the disputes 
in suit after regular hearing can be ousted or 
suspended by award on a submission subsequent 
to suit. The trial of the suit is not arrested by 
arbitration and award on private submission 
made after the institution of the suit without 
an order of reference by the Court. — 'Indramoni 
v. Nilamoni’, AIR 1950 Orissa 1G9 at p. 174 (X). The 
parties to a suit who desire to refer their dis¬ 
putes to arbitration must come to the Court for 
an order of reference if they wish the arbitra¬ 
tion proceeding to continue under the Act- 
If they proceed to arbitration without an 
order of reference the award cannot be 
enforced under the Arbitration Act, 1940. — 
'Ariff v. Bengal Silk Mills*, AIR 1949 Cal 350 at 
p. 354 (Y). 

(22) On this broad ground an award on a sub¬ 
mission of matters in difference in a pending suit 
without an order of reference by the Court can¬ 
not be enforced under Ss. 14 to 17 or any other 
provisions of the Act. I base my conclusion on 
this broad ground notwithstanding that the 
scheme and wording of Ss. 14 to 17, Arbitration 
Act, 1940. are somewhat different from those of 
paras. 20 and 21 of Sch. n, Civil P. C., 1908. In 
— 'AIR 1950 Orissa 169 at p. 173 (X)\ Roy C. J- 
has given other reasons for this conclusion. 


(23) Before the Arbitration Act of 1940, our 
Court went further and held that arbitration on 
matters of difference in a suit could take place 
only under the provisions in paras. 1-16. Sch. n. 
Civil P. C.. 1908 and under no other provision 
of law and that an award on such matter was 
required to conform to those provisions. "It is 
difficult to see" observed Rankin J. in — 'AIR 
1922 Cal 404 at pp. 405-6 (S)*: 

"what point there is in Sch. 2 saying or meaning 
that arbitration must be done in a particular 
way if, according to some other law or principle, 
it may still be done in another way. In any 
case the logical gap. if there be any. is stopped 
up by S. 89. Without adverting any further to 
the terms of S. 89. I desire to point out that 
if a submission to arbitration of matters in 
difference in a suit is to take place, there is 
no provision for it other than the provisions 
in Sch. 2." 

(24) Our Court held that S. 89. Civil P. C.. 

1908 refers to a piece of legislation on the 
subject-matter of arbitration and did not let in 
O. 23. R. 3. Civil P. C., 1908 and consequently 
an award on a submission of matters in differ¬ 
ence in the pending suit without an order of 
reference by the Court could not be enforced in 
the suit under the general law of contract or 
as accord or satisfaction or as a compromise 
under O. 23. R. 3. Civil P. C.. 1908. — ‘Dekari 
Tea Co. Ltd. v. India General Steam Navigation 
Co. Ltd.*, AIR 1921 Cal 238 (Z); — 'AIR 1922 Cal 
404 (SV; — ‘Guimoni Dasi v. Tarini Charan*. 
AIR 1927 Cal 887 (Zl); — 'Rohini Kanta v. 
Rajani Kanta*. AIR 1934 Cal 643 (Z2); — 

•Muhammad Mia v. Osman All’, AIR 1935 Cal 239 
(Z3). This view was followed and accepted by 
the Lahore, Patna. Rangoon and Nagpur High 
Courts. — Hariprasad v. Mt. Soogini Devi*. AIR 
1921 Lah 232 <Z4); - 'Bhlmraj v. Munia*. AIR 
1935 Pat 243 (Z5); — *Maung Hlay v. U Ge\ AIR 
1939 Rang 300 CFB) <Z6); — Ramdayal v. Sheo- 
dayal*, AIR 1939 Nag 186 (Z7). 
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(25) An arbitration proceeding on a submission 
of matters in difference in suit without refer¬ 
ence by the Court was illegal and the resulting 
award was a nullity. — 'AIR 1927 Cal 887 (Zl)\ 

On this ground aione even before the Arbitra¬ 
tion Act. 1940 such award could not be enforced 
by separate action. 


(26) It is well to bear in mind that an award 
validly made can be specifically enforced on the 
same principles on which a contract can be 
specifically enforced. It is not a necessary condi¬ 
tion of such enforcement that the award has 
been subsequently acquiesced in or agreed to. This 
has been always the law in our country. Specific 
Relief Act. Section 30; — ‘Krishna Panda v. 
Balaram Panda 1 . 19 Mad 290 (Z8>: — ‘Laldas 
Jibhai v. Bai Lala\ 11 Bom LR 20 <Z9>; — 
'Govindlal v. Manekchowk S. W. Mills Co.’. AIR 
1934 Bom 140 (Z10>: and. also for over a century 
the law in England. — 'Woo v. Griffiths'. <1818> 

1 Swans 43 at p. 54 (Zll): Halsbury’s Laws of 
England. Vol. 31. Art. 478; Russell on Arbitration 
14th Edition, p. 208. I venture to say this not¬ 
withstanding the contrary opinion of Ray C. J. 
in — ‘AIR 1950 Orissa 169 at p. 180 (X)‘. The 
ground of non-enforcibility of an award on a 
submission of matters in difference in a pending 
suit without reference by the Court is not that 
the award has not been subsequently agreed to 
or acquiesced in. The non-enforcibility is based 
on much wider and different grounds. 

(27) A distinct and subsequent agreement to 
abide by such award was always enforceable as 
a compromise even in our Court and in those 
Courts which followed the view of this Court. 

— 'Srilal v. Arjundas', AIR 1915 Cal 101 (Z12); 

— ‘Nihal Singh v. Ashtawakar’. AIR 1930 Lah 
860 (Z13>: — ‘Alagappa Chettiar v. A. K. R. M. M. 
K. Chettyar Firm 1 . AIR 1937 Rang 287 (Z14); — 
■Ramadhar Rai v. Subedar'. AIR 1932 Pat 205 
(Z15). What was enforced in such case as com¬ 
promise was not the award but the subsequent 
agreement between the parties directly settling 
the dispute. 

(28) The Bombay High Court agreed that an 
arbitration on such submission was not an arbi¬ 
tration under Sch. II, Civil P. C.. 1908 or the 
Arbitration Act, 1899. That Court, however, held 
that para. 1 of Sch. II was permissive and did 
not prohibit arbitration on matters of difference 
in suit without recourse to the machinery of 
paras. 1 to 16 of Sch. II and that the award 
could be enforced as a compromise under the 
provisions of O. 23. R. 3. Civil P. C.. 1908. That 
Court held that the operation of other laws 
like O. 23. R. 3. Civil P. C.. 1908 was saved by 
S. 89 and accordingly such award _could be 
pleaded in defence in the suit and could also be 
enforced by a separate suit in which an appuca- 
tion for stay of the original suit could be made. 

— ‘ATR 1921 Bom 310 at pp. 315. 320 (M>; — AIR 
1927 Bom 565 at pp. 573 (N>. 

(29) The Madras. Allahabad. Oudh and Sind 
High Courts also came to similar coneAi lons . 

— ‘Subbaraju v. Venkataramaraju AIR 1928 
Mad 1025 (Z16); - ‘Dular Koen £ Payag Koen. 
AIR 1942 All 145 (Z17); - *Haji Umar v. ShUa 1- 
das\ AIR 1921 Sind 65 (Z18); — Basaoo v. Jagan 
Nath’, AIR 1931 Oudh 127 (Z19>. 

(30) The Arbitration Act. 1940 now replaces 
Sch. II and S. 89. Civil P. C. 1908 and also the 
Arbitration Act. 1899. Sections 21 to 25 and the 
first part of S. 47. Arbitration Act 1940 co ^.T 
pond to S. 89 and Sch. II--paras. 1 to 16. Civil 
P. C., 1908. Under this Act also arbitration of 
matters in difference in s^t can * ake 
under the provisions of Ss. 21 to 2o, Arbitra¬ 


tion Act and under no other provisions of law 
and an award on matters in difference in suit 
without a reference by the Court is not enforci- 
ble in the suit under the general law of contract 
or as accord or satisfaction or as a compromise 
under O. 23, R. 3. Civil P. C., 1908. — ‘AIR 
1950 Orissa 169 (X). 

(31) The award being invalid and illegal is not 
enforcible by separate action. It is not neces¬ 
sary to consider whether a suit to enforce a 
valid award is now maintainable. The award is in¬ 
valid and unenforcible even if such suit lies 
under the Arbitration Act, 1940. 

(32‘ Sections 21 to 25 read with S. 47 have 
provided a specific machinery for arbitration in a 
suit and amount to a clear prohibition of the 
suit otherwise than by recourse to such machi¬ 
nery. An award otherwise obtained is illegal 
and invalid. It is. therefore, not enforcible by 
separate action even if a separate suit to en¬ 
force a valid award is maintainable under the- 
Arbitration Act. 1940. 

(33) In — ‘AIR 1949 Cal 350 at p. 354 (Y), an 
award governed by the Arbitration Act, 1940 was 
set aside ‘inter aiia* on the ground that it was 
an award on submission of matters in differ¬ 
ence in suit without an order of reference by the 
Court and was as such not enforcible under the 
Act and consequently invalid. The award was 
made by a Judge of this Court as umpire in the 
form of a judgment and decree and in appeal it 
was not contended that if the Judge was acting 
as umpire, his award ought not to have been 
set aside. — ‘Bengal Silk Mills Co. L*d. v. Aisha 
Ariff\ AIR 1947 Cal 106 at p. 108 (Z20). 

(34) Section 47 now has a proviso which had 
no counterpart in the previous Arbitration Law. 
It is well known that this proviso was enacted 
to resolve the conflict of opinion in favour of 
the Calcutta view — in consequence of para. 20 
of the recommendation of the Civil Justice Com¬ 
mittee. Section 47 reads as follows: 

“Section 47: Subject to the provisions of S. 46, 
and save in so far as is otherwise provided by 
any law for the time being in force, the pro¬ 
visions of this Act shall apply to all arbitra¬ 
tions and to all proceedings thereunder: 

Provided that an arbitration award otherwise 
obtained may with the consent of all the 
parties interested be taken into consideration 
as a compromise or adjustment to a suit by 
any Court before which the suit is pending.*’ 

(35) In the context of the first part of the 
section, “an arbitration award otherwise obtained 
plainly means “an award obtained otherwise than 
under the provisions of the Arbitration Act . 
Parties to suit desiring to arbitrate are required 
to comply with the provisions of the Arbitration 
Act and an arbitration can take place under the 
provisions of the Act and under no other pro¬ 
visions of law. An award on submission oi 
matters in difference in suit without an order oi 
reference by the Court is “an arbitrationi award 
otherwise obtained**, for parties to a su ^ d Sn 
to arbitrate must go to the Court and obtain 

an order of reference. f fh 

(36) On a plain grammatical construction oi ine 
proviso, it is not confined to an awardi o. 
matters in difference in suit without an °rder 
reference by the Court, but is applicable to an 
arbitration awards otherwise obtain^which may 
be taken into consideration as a compromise or 

adjustment of a pending suit. . of 

(37) The proviso enables the consideration 
the award as a compromise or adjustment 
suit with the consent of all the parties mien» 
by the Court before which the suit is pending 
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by no other Court. Consent of the parties to 
the submission is not sufficient if there are 
other parties interested. The joint consent of 
all parties interested is necessary at the 
point of time when the Court is to take the award 
into consideration as a compromise or adjustment. 
Antecedent consent is immaterial just as antece¬ 
dent invalidity does not debar the Court from 
recognising it as compromise by common consent. 
The proviso does not render the award valid 
nor does it make it enforciblc as an award pro- 
prio vigore. The proviso enables the recognition 
of the award for a limited purpose by consent. 
Where such consent is withheld, as in this case, 
it cannot be recognised even for that limited 
| purpose. 

(38) An award on submission of matters in 
difference in a pending suit without an order of 
the Court not being in conformity with the pro¬ 
visions of the Arbitration Act was and is invalid 
and unenforcible and continues to be so. 

(39) I am aware that my opinion clashes with 
the observations in — ‘Aramugha v. Balasubra- 
mania’, AIR 1945 Mad 294 (Z21), and also with 
some of the observations in — 'AIR 1950 Orissa 
169 at p. 180 (X). Those observations are based 
upon principles and concepts which were never 
recognised as sound by our Court, 

(40) Ray C. J. in — 'AIR 1950 Orissa 169 at 
p. 178 (X)\ seems to suggest tnat suen award 
cannot be reviewed and set aside as it is under 
a reference not contemplated by the Act. In 
support of this view, he cites: — 'Darlington 
Wagon Co. v. Harding’, (1891) 1 QB 245 (Z 22). 
Tlhe Court there had the statutory power to 
refer a pending suit to an arbitrator and the 
award of the arbitrator made on such reference 
unless set aside by the Court was under the statute 
equivalent to a verdict of the Jury. The Court, 
however, by consent of the parties referred all 
matters in difference including differences which 
were not the subject-matter of the suit. One of 
the parties moved to set aside and remit an 
award made on such reference. It was contended 
that the Court could review the award like a 
orwf * ® le ^ ury and certain whether the 
?™'♦C or bad been Htkteken in law. It was 
neid that the reference was not made under the 
s atute and, therefore, was not reviewable as if 

LT ia l erdIct of the That case did 

oil d 5 ide ^at award was not reviewable at 
x/fi'moM Court ex P r <*sly stated that it was re- 
le J^ any Sto und upon which an ordinary 

be reviewed 6 ° n a reference b y c °nsent could 

whfch ^ the Arl) i tra tion Act. 1940 

powers SS?* 8 1 ? 6 Court from exercisin S *ts 
to h? imJ?} an award and adjudicate it 
Act tw ali i under ^ 30 and 33 * Arbitration 
not award is invalid because it is 

of fhpTfl ed conformity with the machinery 

to be intoL proper course * to declare it 

Uo£rS d fKT * In this case the peti- 

the award nnH^r C q OU £ to * et BMe and vacate 
41 should S * 30 ’ The P arU es desire that 

abty Eausf P0wers mder s - 30 Presum¬ 

ed appS l06lng party wm have a right 

awaS *j? iSSrtSi the f efore - is that (a) the 
quentiythf l d / d not enforclble, (b) conse- 
S h® adjudged to be in- 

being toySid 6 Rm® and (c) award 

Is flair?that l ?«- not “attainable. It 

SA«| Mf £ 


separate suit to enforce a valid award is main¬ 
tainable. It is also not necessary to pronounce 
on the other grounds of invalidity of the award. 

(43 1 Mr. GinwaUa's client deliberately agreed 
to refer the disputes to arbitration and is now 
backing out of the agreement on a technical 
plea. As is well said, his law is better than 
his morals. In my view, he ought not to get any 
costs. 

(44> I. therefore, pass the following orders: 

On the petition for setting aside the award in 
Award Case No. 56 of 1952. I pass the following 
order: The award is set aside and vacated and 
the arbitration is superseded. Each parly will 
pay and bear his own costs. 

(45» In the judgment on award matter in Award 
Case No. 56 of 1952, I pass the following order: 
There will be no judgment on award. Each 
party will pay and bear his own costs. 

(46) In Suit No. 3299 of 1952 (— 'Jugaldas 
Damodar Modi & Co. v. Pursottam Umedbhai & 
Co.'), my finding on the preliminary issues is as 
follows: 

Issue No. 1: The suit is not maintainable on 
the ground that the award is not valid and 
is not enforcible. 

It is, therefore, not necessary to give any opin¬ 
ion on Issue No. 2. 

It is plain that the suit cannot succeed if 
the award is invalid and not enforcible. 
Accordingly, the suit is dismissed. Each party 
will pay and bear his own costs. 

(47) On the notice of motion dated 15-12-1952 
in Suit No. 3299 of 1952, my order is as follows: 
Tlie application is dismissed. Each party will 
pay and bear his own costs. 

(48) On the notice of motion dated 24-11-1952. 
taken out in Award Case No. 56 of 1952 and Suit 
No. 3299 of 1952, my order is as follows: 

The notice of motion was disposed of by con¬ 
sent when the parties agreed that certain preli¬ 
minary issues would be tried in the suit. No 
further order is asked for. No further order is 
made on this application. 

Each party will pay and bear his own costs 
of this application. 

Both parties agreed that all these applications 
and matters should be dealt with by me. 

A/K.S.B. Order accordingly. 
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BOSE J. 

Narayanprosad Jhunjhunwalla and others, 
Plaintiffs v. The Indian Iron & Steel Co Ltd, 
Defendant. 

Suit No. 4699 of 1952, D/- 30-1-1953. 

(a) Constitution of India (1950), Art, 31 — 
Person who can complain — (Iron and Steel 
iA*“ pame ?w Amalgamation Ordinance (8 of 
~ J!** 11 “{* Steel Companies Amalgama¬ 
tion Act (79 of 1952).) 

Neither the Iron and Steel Companies 
Amalgamation Ordinance nor the Iron and 
bteel Companies Amalgamation Act de- 
prives the Iron and Steel Company of any 
or its undertakings or its assets or acquires 
D S P r ?P®F ties . If at all they do so it is 
Bengal Steel Corporation that suffers and 
hence only that company or its share¬ 
holders who can complain about the legis¬ 
lation and not the Iron and Steel Comp¬ 
any or its shareholders. (Para 7) 
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(b) Constitution of India (1950), Art. 31, 
Sch. 7 List I Entry 33 and Sch. 7 List II 
Entry 36 — Scope. 


Article 31 itself contemplates the exist¬ 
ence of the requisite powers in the legis¬ 
lature of the country to pass laws autho¬ 
rising deprivation of property and such 
power cannot be limited by reference to 
Entry 33 of List 1 or Entry 36 of List II. 
AIR 1952 SC 252; AIR 1952 SC 59, Rel. 
on; AIR 1951 SC 41, Ref. (Para 8) 


(c) Constitution of India (1950), Preamble. 

A written Constitution should not be 
construed in a narrow or pedantic sense 
but in a broad and liberal spirit to illus¬ 
trate and illuminate the full import of 
the general words used in the Constitu¬ 
tion and giving the powers conferred there- 
. in the widest amplitude permissible. 1936 
A. C. 578; AIR 1935 PC 158; AIR 1939 FC 1, 
Rel. on. (Para 11) 


(d) Constitution of India (1950), Art. 31(2), 
Sch. 7 List I Entries 33, 43, 44 and 52 and 
Sch. 7 List II Entry 36 — Powers of Union 
Legislature — (Iron and Steel Companies 
Amalgamation Ordinance (8 of 1952)) — (Iron 
and Steel Companies Amalgamation Act (79 of 
1952)) — (Companies Act (1913), Ss. 153A and 
153B). 

Sections 153A and 153B, Companies 
Act. indicate that amalgamation or merger 
of companies or Corporations is a matter 
which relates to incorporation or regula¬ 
tion of companies. The effect of the Ordi¬ 
nance 8 of 1952 and the Act 79 of 1953 is 
to combine the Bengal Steel Corporation 
and the Iron and Steel Company and make 
their shareholders the co-owners of the 
combined assets and not to deprive them 
of their entire interest or ownership, 
which is essential for acquisition. The 
effect of the legislation is amalgamation. 


Since particular industry has been 
brought under control of the Union of 
India by Industries Development and Regu¬ 
lation Act, 1951 and as the legislations in 
question show that the Central Govern¬ 
ment has retained control in the amal¬ 
gamated companies and that they have 
been passed in the interests of the gene¬ 
ral public and Union their pith and sub¬ 
stance is that they legislate with regard to 
matters relating to Entries 43 and 44 of 
List I read with Entry 52 of the same list 
and not relating to matters which fall 
under Art. 31(2) and Entry 33 of List I 
or 36 of List II. For the same reasons 
the subject-matter of the legislation is 
also not within the exclusive jurisdiction 
of the Provincial Legislature. Case law 
discussed. (Paras 12, 15, 18, 19) 

Even on the assumption that the im¬ 
pugned legislation relates to acquisition of 
property they fall within Entry 33 of List 
I and Were validly enacted by the Union 
Parliament by reason of the declaration 
it has made under Entry 52 of List I and 
because they were made in the interests 
of the Union and the general public. 

(Para 20) 

Article 31(2) is also not offended be¬ 
cause the shareholders of Bengal Steel 
Corporation are compensated by shares in 
the Iron and Steel company and the Cor¬ 
poration itself acquires interests in the 


undertakings and assets of the latter com¬ 
pany in addition to its own undertakings 
and assets. (Para 20) 

(e) Constitution of India (1950), Arts. 19(1) 
Cis. (c), (f) and (g) and 14 — (Iron and 
Steel Companies Amalgamation Ordinance (8 
of 1952) — (Iron and Steel Companies Amal¬ 
gamation Act (79 of 1952).) 


The legislation relating to the amalgama¬ 
tion of the Bengal Steel Corporation with 
the Iron and Steel Company dees not 
interfere with the rights and privileges 4 
which the share-holders of the latter 
company have and does not fetter their 
rights to deal with their shares as they 
• liked. It does not also affect the share¬ 
holders since it is the company which as 
a separate legal entity that carries on the 
business and not the share-holders and 
further the business of the company has 
not been stopped or restricted by the 
legislation. It does not also interfere with 
the right of share-holders to form asso¬ 
ciation for they could, if they did not 
like to continue as members of the com¬ 
pany, after the amalgamation, sell their 
shares and go out of the company. Thus 
it does not offend either sub-cl. (c), (f) 
or (g) of Art. 19(1). (Paras 29, 30, 31) 

Even if the legislation infringes the 
rights under sub-cls. (c), (f) and (g) of 
Cl. (1) it is saved by els. (5) and (6) of 
the Article as a reasonable piece of legis¬ 
lation where the combination of the two 
companies is for the general good of the 
country and no material has been placed 
before the Court to show that it is not bona 
fide or that it is a colourable piece of legis¬ 
lation introduced to benefit private enter- ^ 
prise. (Para 33) 

This reasonableness of the legislation 
which saves it under Cls. (5) and (6)> 

Art. 19 also protects it from being 
challenged under Art. 14. (Paras 35, 36) 

(f) Specific Relief Act (1877) S. 42 — Scope. 

Section is exhaustive and a simple suit 
for declaration that an Ordinance or Act 
is ultra vires and for an injunction is not 
maintainable. 49 Cal WN 172 and AIR 
1946 Lah 247 Rel. on; 50 Cal WN 310, 
distinguished. 

Such a suit would, however, be main¬ 
tainable in England. (Paras 37, 38) 

Anno: Sp. Rel. Act, S. 42 N. 1. 

A K Sen with S. Roy. for Plaintiffs; S. 
Chaudhury with B. Das, for Defendant. 

CASES CITED: „„„ npn ,_ r . 

(A) (’51) AIR 1951 SC 41: 1950 SCR 86ft (SC) 

(B) (’52) AIR 1952 SC 59: 7 Dom LR (SC) 81 
(SC) 

(C) (’52) AIR 1952 SC 252: 31 Pat 565 (SC) 

(D) (1936) 105 U PC 115: 1936 AC 578 

(E) (’35) AIR 1935 PC 158: 1935 AC 500 
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(P) (’45) 49 Cal WN 172 
0 (’46) AIR 1946 Lah 247: ILR (1947) Lah 

22 (SB) 

(R) ('46) 50 Cal WN 310 
JUDGMENT: This is a suit by the plaintiffs 
who are five share-holders of a company known 
M the Indian Iron & Steel Co. Ltd., for selves 
and on behalf of the other share-holders of Uic 
said company against the said Indian Iron & 
Steel Co. Ltd. and 8 other persons who are di¬ 
rectors of the said company for a declaration 
that an ordinance known as The Iron & Steel 
Companies Amalgamation Ordinance 1952 (8 of 
1952) and an Act replacing the said Ordinance 


available further resources for such expansion, 
it is necessary that the said companies should 
be amalgamated with as little delay as possible: 

AND WHEREAS the amalgamation of the said 
companies is also in pursuance of successive re¬ 
commendations made by the Tariff Board and 
the Taruf Commission; 

AND WHEREAS Parliament is not in session 
and the President is satisfied that circumstances 
exist which render it necessary for him to take 
immediate action; 

NOW THEREFORE, in exercise of the powers 
conferred by clause (D of Article 1^3 of the Con¬ 
stitution. the President is pleased to promulgate 


being Act No. 79 of 1952 are void and inoperative tnc following Ordinance: ^ 

• n. _ a a # AmnlnAtrAfiAn a* ...... • • ' ' »• 


and the Scheme of Amalgamation and merger 
contained therein is illegal and void and for an 
Injunction restraining the defendants from giving 
effect to or acting upon the said Scheme of amal¬ 
gamation and merger, and for certain other reliefs 

(2) The case of the plaintiffs is that the defen¬ 
dant company being the Indian Iron & Steel Co. 
Ltd. was incorporated under the Indian Companies 
Act on or about 11-3-1948 and its business is, inter 
alia, the manufacture of iron and steel. The autho¬ 
rised capital of the company is Rs. 7.50,000,00/- 
divided into 50,000,00 Ordinary shares of Rs. 10/- 
each and 2.50,000 five per cent Preference shares 
of Rs.' 100/- each. The issued and sub¬ 
scribed capital of the company is Rs. 4,05,25.960/- 
The total properties and assets of the company 
are valued at Rs. 14,08,15,203/- as at the end of 
31-3-1952. The company holds among its invest¬ 
ments 11,000,00 ordinary shares of the face value 
of Rs. 10/- each, valued at Rs. 1,10,00.000/- as at 
the end of 31-3-1952, of the Steel Corporation of 
Bengal Ltd., a company incorporated under the 
Indian Companies Act having its registered office 
at No. 12, Mission How, Calcutta. The Managing 
Agents of the defendant company and the said 
Steel Corporation of Bengal Ltd. have at all 
material times been Messrs. Martin & Burn Ltd., a 
company also incorporated under the Indian Com¬ 
panies Act and having its registered office at No. 
10, Mission Row, Calcutta. 

It Is alleged that some time in 1952 defendants 
2 to 9 who are the Directors of the defendant 
company, formulated a Scheme of amalgamation 
of the defendant company with the Steel Corpo¬ 
ration of Bengal Ltd. without any reference to the 
shareholders of the defendant company and they 
approached the Union of India with a request to 
give effect to that Scheme of amalgamation by 
promulgating an Ordinance for the purpose. On 
29-10-1952 the President of India pro¬ 
mulgated an Ordinance being the Iron & Steel Corn¬ 
s'" 11 '* Amalgamation Ordinance 1952 (8 of 1952>. 
ine Heading and Preamble of the said Ordinance 
were as follows: 

An Ordinance to make special provision, in the 
°* the general public and the Union, 
lr-V 116 ama lgamatlon of certain companies close- 
iy connected with each other in the manufacture 
j^ praduetlon of iron and steel, and for matters 
C0I tKraTO therewith or incidental thereto. 

*. liP^AS f 0r the purpose of securing, in 
th! 2r! es £ of 1116 general public and the Union, 
ini ®® c *® nb and economical expansion and work- 
*E°“ 411(1 st** 1 industry in India, it 
t the Steel Corporation of Bengal 

V s ® 111(11411 fc'on and Steel Company, 
are engaged In the manufacture 

amalgamate^ 11 °* 11011 and stee1, should be 

0 fT to glve eflect to the scheme 

of Ik! £f ntral Government for the expansion 
• ^d steel Industry and to make 


(3) The said Ordinance provided inter alia (a> 
that the Steel Corporation of Bengal Ltd. would 
stand dissolved from 1-1-1953 and from the said 
date undertaking of the dissolved company would 
be transferred to and would vest in the Iron & 
Steel Co., Ltd. and all the properties, profits and 
assets of the dissolved company would from that 
date be deemed the properties and profits and 
assets of the Iron and Steel Co., Ltd. 

(b) As soon as might be after 1-1-1953 the Iron 
& Steel Co. would allot to every person registered 
as shareholder in the dissolved company (i) if he 
was a holder of Preference share as many Prefer¬ 
ence shares in the Iron & Steel Co. as are equivalent 
in number and value to the Preference share* held 
by him in the dissolved company immediately be¬ 
fore 1-1-1953, (ii) if he was a holder of Ordinary 
shares, four Ordinary shares of Rs. 10/- each in 
the Iron and Steel Co. for every five Ordinary 
shares of Rs. 10/- each, held by him in the dis¬ 
solved company. 

(c) Every officer or other servant of the dissolved 
company would from 1-1-1953 become an officer or 
other servant as the case might be of the Iron & 
Steel Co. & every Director of the dissolved company 
would become, from the said date, a Director of 
the Iron & Steel Company in addition to the other 
Directors of the Iron & Steel Company. 

(4) The said Ordinance did not make any pro¬ 
visions regarding the said 11,00,000 Ordinary shares 
in the dissolved company held by the Iron & Steel 
Co. nor any Rules have been framed by the Cen¬ 
tral Government making any provision in this res¬ 
pect. The defendants 2 to 9, however, it is alleged, 
had decided without any authority from the share¬ 
holders of the defendant company to sell the said 
11,00.000 Ordinary shares in the dissolved company 
to one Messrs. Dalhousie Holdings Ltd. inter alia 
on the terms and conditions that the said Dal¬ 
housie Holdings Ltd. would sell from time to time 
the said shares according to the instructions from 
the Directors of the Company and the sale pro¬ 
ceeds less the commission payable to the Dalhousie 
Holdings Ltd. would be credited to the company 
and would form part of the working capital of 
the company. It appears that there has been an 
actual transfer of these shares to the Dalhousie 
Holdings Ltd. on or about 6-12-1952. The validity 
of this transfer has been challenged in another 
suit being suit No. 4916 of 1952 of this Court. 

(5) The present suit was filed on 9-12-1952. During 
the pendency of this suit the Iron & Steel Com¬ 
panies Amalgamation Act, 1952, (Act 79 of 1952> 
was passed by the Indian Parliament on 29-12- 
1952 but it came into force with retrospective 
effect from 29-10-1952. The Act contained sub¬ 
stantially the same provisions that were in the 
Ordinance except that S. 15 of the Act contained 
a provision repealing the said Ordinance. At 
the hearing of the suit the learned counsel ap¬ 
pearing for the plaintiffs asked for leave to make 



Calcutta Narayanprosad v. Indian Iron & Steel Co. (Bose J .) ft. j. p 


certain amendments in the plaint challenging the 
validity of the Act 79 of 1952 on the same grounds 
on which the vires of the Ordinance was challenged 
and I have granted such leave to amend the plaint, 
I have also granted leave to the defendants to 
amend the Written Statements. The contentions 
that have been raised on behalf of the plaintiffs 
may be summarised as follows: 

(i) The substance of the Ordinance and the 
Act is acquisition of property belonging to 
the Steel Corporation of Bengal for the pri¬ 
vate use of the Indian Iron & Steel Com¬ 
pany, which is not permissible under the 
Constitution — for private property of one 
person cannot be acquired for the private use 
of another person and given to the latter. 
Acquisition can only be made for a public 
purpose and upon payment of compensation. 

<ii> Assuming such an acquisition for private use 
is possible it is only within the competence 
of the Provincial Government to so acquire 
by appropriate legislation made by the Pro¬ 
vincial Legislature for the purpose. 

<iii) The shareholders of the Steel Corporation 
of Eengal and the Iron & S f ee! Company 
have been without their consent and com¬ 
pulsorily brought into a Scheme which may 
eventually result in total loss — in which 
event there will be no compensation avail¬ 
able to the shareholders for the acquisition 
of their property. The Scheme imposes an 
unreasonable restriction on the rights to 
hold, acquire and dispose of property ana 
thus violates Art. 19(l)(f> of the Constitu¬ 
tion. The legislation also infringes Art. 19 
(l)(c) and 19 (1) (g» of the Constitution. 

<iv) The legislation is discriminatory and in¬ 
fringes Art. 14 of the Constitution. 

<v) The legislation in question is not covered by 
Entries 43. 44 or 52 of List I of the 7th Sche¬ 
dule. Under item 43 only such laws can 
be made as relate to the actual incorporation 
or winding up of trading corporations but 
it does not empower compulsory extinguish¬ 
ment of a company and transfer of its assets 
to another without the consent of either. 
Item 52 similarly connotes the power to ex¬ 
ercise control over or to regulate an Industry. 
Under this item laws can be framed fixing 
the hours of work of the employees of an 
industrial establishment or about their wages 
and such like matters only. 

(6) The Issues raised in the suit are the follow¬ 
ing: 

1> Is the suit maintainable? 

2 ) Is Ordinance No. 8 of 1952 or the Act No. 79 
of 1952 valid? 

3) To what reliefs, if any, are the plaintiffs 
entitled? 

(7) I now propose to deal with the contentions 
raised by Mr. Sen attacking the validity of the 
Ordinance and the Act. The first point made is 
that the Ordinance and the Act in effect and 
substance purports to acquire property belong¬ 
ing to The Steel Corporation of Bengal for the 
private use of the Iron and Steel Company and 
to give it to the Iron and Steel Company. An 
acquisition of private property for the private use 
of another person is, it is said, not permissible un¬ 
der the Constitution of India. It is submitted 
that the only mode of acquisition recognised by 
the Constitution is acquisition for public purpose 
by the Union or the State upon payment of Just 
compensation. In other words, the Government 
could have acquired the property of the Steel 
Corporation in the first instance and after it had 
become vested in the Government then the pro¬ 


perty have been transferred to the Iron & Steel 
Company. Reliance is placed upon Art. 31 and 
Item 33 of List I and Item 36 of List II of the 
Seventh Schedule of the Constitution. It appears 
to me that this argument of Mr. Sen is based on 
a misapprehension of the true scope and implica¬ 
tions of Article 31 and the two items of the legis¬ 
lative lists referred to by him. By the impugned 
legislation the Steel Corporation of Bengal has been 
deprived if at all of its undertaking and assets 
which have been transferred to the Iron and Steel 
Company, and the dissolved company has been 
amalgamated with and has been merged in the 
Iron and Steel Company, by destroying the status 
and constitution of the Steel Corporation of Ben¬ 
gal. The Ordinance or the Act has not purported 
to acquire any property of Indian Iron & Steel 
Company or of its shareholders. The plaintiffs 
have not suffered any deprivation or dispossession 
by reason of the Ordinance or the Act. It is the 
SLeei Corporation of Bengal and its shareholders 
who can complain of deprivation of property if 
at all by the Ordinance or Act in question but 
neither the dissolved Company nor any of its 
shareholders have come forward to challenge the 
validity of the Ordinance or the Act. 

(8) The argument based on the Entries 33 of 
List I and 36 of List II to the effect that apart 
from these Entries there is no power in the Union 
or the State to legislate with regard to deprivation, 
of property does not appear to be correct. In the I 
case of — ‘Chiranjitlal v. Union of India', AIR 
1951 SC 41 (A>, the questions whether Art. 31(1) 
and Art. 31 <2> should be read together or inde¬ 
pendently of each other and whether Cl. (1) of 
Art. 31 contemplates only confiscation or destruc¬ 
tion of property in exercise of what are known as 
police powers in American law were left open. But 
in the case of — ‘Shamdasani v. Central Bank of 
India Ltd.’, AIR 1952 SC 59 (B), Patanjali Shastri 
C. J. who delivered the unanimous judgment of 
the Court observed: 

• The argument based on the Entries in the List 
is fallacious. It is not correct to suggest that 
merely because there is no Entry in the lists of 
Schedule 7 relating to ‘deprivation of property' 
as such, it is not within the competence of the 
legislatures in the Country to enact a law autho¬ 
rising deprivation of property. Such a law could 
be made, for instance, under Entry No. I of List 
I. Entry No. 1 of List 2 or Entry No. 1 of List IIL 
Article 31 (1> itself contemplates a law being passed 
authorising deprivation of the properties and it 
is futile to deny the existence of the requisite 
legislative power." (page 60 paragraph (6)). 

(9) Again in the case of — ‘State of Bihar v. 
Kameshwar Singh', AIR 1952 SC 252 (C), the Chief 
Justice of Supreme Court observed that: 

"The Entries in the Lists of the Seventh Schedule 
are designed to define and delimit the respective 
areas of legislative competence of the Union and 
State legislatures and such context is hardly 
appropriate for the imposition of implied res¬ 
trictions on the exercise of legislative powers 
which are ordinarily matters for positive enact¬ 
ment in the body of the Constitution" (page 
264 — para. 13). r 

(10» In para. 14 (Page 264) the learned Chiei 
Justice further pointed out that: 

"The police power of the State is only the gene¬ 
ral power to regulate and control the exercise 
of private rights and liberties in the interests of 
the community and does not represent any speci¬ 
fic head of legislative power." 

(11) Now the question that really arises for de¬ 
termination is whether the impugned legislation 
is one the subject-matter of which is "Acquisition 
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of property" as contemplated by Entry 33 in List I 
and Art. 31(2) of the Constitution or is it a law 
covered by Entry 43 of List I read with Entry 52 
of the same List? Mr. Sen has argued that, amal¬ 
gamation or merger of companies is not comprised 
in the connotation of words ••Incorporation or 
regulation of Corporations" as used in Entry 43 of 
List I and hence such matters are outside the 
legislative power or competence of the Union legis¬ 
lature. This argument appears to me to be with¬ 
out substance. It will be putting a very narrow 
construction on the words used in Entry 43 and 
♦ Entry 44 of List I to deny to the Union L<?gisiature 
the power to pass a legislation providing for amal¬ 
gamation or merger of companies and of incidents 
and consequences resulting from such amalgama¬ 
tion or merger merely because the Constitution 
has not used the words "amalgamation or merger 
of corporations" in the Constitution. It is a well- 
settled rule of interpretation that, a Written Con¬ 
stitution should not be construed in a narrow or 
pedantic sense but in a broad and liberal spirit to 
illustrate and illuminate the full import of the 
general words used in the Constitution and giving 
the powers conferred therein the widest ampli¬ 
tude permissible. (See — 'James v. Common¬ 
wealth of Australia (No. 2i\ (1936) AC 578 at p. 
614 (D), — ‘British Coal Corporation v. King' 
(1935) AC 500 at p. 518 (E) and — ‘In Re Central 
Provinces & Berar Sales of Motor Spirit and Lubri¬ 
cants Taxation Act, 1938', AIR 1939 FC 1 at pp 4-5 
(F)). 


(12) Sections 153A and 153B, Companies Act, give 
very clear indication that amalgamation or merger 
of companies is a matter which relates to the in¬ 
corporation or regulation of Companies or Corpora¬ 
tions and can properly form the subject-matter of 
a law relating to Corporations. Section 153A pro¬ 
vides for transfer of undertaking of one company 
to another, dissolution of transferor company, allot¬ 
ment of and appropriation of shares by the trans¬ 
feree company, and these are the very things which 
are sought to be effected by the impugned legisla¬ 
tion in respect of the two companies in question. 
It is true that the Ordinance or the Act does not 

.P?* 1 ? 1 la ? wlth re 8 a rd to aU com¬ 
panies but it deals with amalgamation of only two 
individual companies. But I do not find any ille- 

L C0U ^ being adopted. It is' clear 
irom the Industries (Development and Regulation) 

Act 1951 (Act 65 of 1951. that in exerdlf of tho 
power conferred by Entry 52 of List I of the 7th 
Schedule of the Constitution of India, the Indian 

nnh dec]ared that ^ is expedient in the 
pubiic interest that the Union should take unde? 

9 rhftHn| r ° indu A stries specified in the First 
i 2 , of Act 65 of 1951 > ^ the iron 
A?? A**" (Item 5 111 Schedule of 

hm,iL 0f S 51 '*? one of the industries which was 
the , contx ? of Union inasmuch 
£221 ? f SUC P an Industry affect the 
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InS t £ip^rt 80Vern£d by €COnomic factors o£ al l 
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S ; l 4 of Act sbows that the Central 
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^.reserving to itself the Rule- 

the k BMi^nf nfr nd t itS r i ght of representation in 
cl (dFSof Directors of the new company. (Sub- 

prSJde’toatTteL 0 ^ 116 0nllnance and tire Act 
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was essential that the two companies should be 
amalgamated. 

<15i Thus the true nature and character of the 
legislation — its pith and substance is that it is 
a legislation with regard to Entries 43 and 44 of 
List I read with Entry 52 of the same List. The 
meaning and effect of amalgamation has been 
brought out clearly in the cases of — ‘Wall v. 
London & N. Assets Corpn. (No. li\ (1893' 2 Ch 
469 at 478-479' <Gj and — - ln re South African 
Supply and Cold Storage Co.'. (1904» 2 Ch 268 at p. 
287 (H>. 


ilC' In the case of — 'Union Colliery Company 
of Bri'ish Columbia v. Brvden'. (1899' A C 5S0 (ii. 
Lord Watson in delivering judgment of the Judi¬ 
cial Committee observed in construing S. 91. sub-s. 
(25>. British North America Act. 1867. that: 

"The subject of 'Naturalisation' seems prima 
facie to include the power of enacting what shall 
be the consequences of naturalisation or in other 
words what shall be the rights and privileges 
pertaining to residents in Canada after they 
have been naturalised" (page 586>. 

(17> The Amalgamation Ordinance has similar¬ 
ly dealt with Constitution of Corporations — the 
consequences of this particular amalgamation and 
has defined the rights of the shareholders of the 
amalgamated companies. In the case of — '1950 
SCR 869: (AIR 1951 SC 41) (A)', the Governor 
General, finding that the mismanagement of the 
affairs of the Sholapur Spinning and Weaving 
Company Ltd. had prejudicially affected the pro¬ 
duction of an essential commodity and had caused 
unemployment amongst a section of the community, 
promulgated an Ordinance which had the effect of 
curtailing certain rights of the shareholders and 
placing the management in the hands of new 
directors appointed by the Government. The 
Ordinance was subsequently replaced bv an Act 
Upon the validity of the Act being challenged it 
was inter alia held by Mukherjee J. and Das J 
that the legislation was valid as being covered bv 
Item 43 of the Union List (page 915 — last but 
one paragraph: and pages 918 and 924). 

G8)It has further pointed out in the case of 
— 'AIR 1951 sc 41 (A)’, that 
"Acquisition means and implies the acquiring of 
the entire title of the expropriated owner. The 
enttre bundle of rights which are vested in the 
original holder would pass on acquisition to the 
acquirer leaving nothing in the former." 

(page 54 — Per Mukherjea J.) 

The impugned legislation has merely the effect 
of combining the assets and undertaking of two 

effect** making ^em in substance and 
^ , n t ^ >ect of the combined assets 
( ^ nlcally the Steel Corporation as an 
artificml person, ceases to exist. The share-holders 

in the .lS anies are also made Participants 

The^ n^ b rie^n “If ts °/ the two companies 
There is no deprivation of their 'entire' interest! 

lc°e W ^ r S iP - Whi , Ch , ls ta P lied acquisition 7S| 
bJSm? i? r I 'mnv US ^ lve interest or ownership they 
inffm! 1 may use 1116 expression 'co-sharers''. 

on 85 deflned by Lindlev J. and 
Buckley J. in _ '(1898) 2 Ch 469 at pp 478-479 

and - ‘(1904) 2 Ch 268 at p 287 (H)' (cases 
cited above) and not acquisition. 

M? 19 4?t‘L di ^^ the further argument of 

ofLktTT^r W a «OQ falls within Entrv 3S 
tb. legislation being made toX It S 
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Union and in the interest of the general public, 
it falls within Item 33 of List I and the Act was. 
therefore, validly enacted by the Parliament of 
India. It also satisfies the requirements of 
Art, 31 (2) because the share-holders of the Steel 
Corporation are compensated by allotment oi 
shares in the Iron and Steel Company and the 
Steel Corporation itself acquires interest in the 
undertaking and assets of the Iron and Steel Com¬ 
pany in addition to its interest in its own under¬ 
taking and assets. 

(21-22) Mr. Sen relied on the case of —'Citizens 
Insurance Co. v. Parsons’, (1882) 7 AC 96 (J>. In 
that case an Ontario Act (29 Viet. Ch. 24) which 
dealt with policies of insurance entered into in 
the Province of Ontario for insuring property 
situated in the province against fire, and which 
prescribed certain conditions which were to form 
part of such contracts, was held to be a valid Act 
inasmuch as words “regulation of trade and com¬ 
merce” in Item No. 2 of S. 91 were interpreted to 
include political arrangements in regard to trade, 
regulation of trade in matters of inter-provincial 
concern and general regulation of trade affecting 
the whole Dominion but did not include regula¬ 
tion of the contracts of a particular business or 
trade such as fire insurance in a single province. 
The case turned on the construction of Item No. 
2 of S. 91 and Item No. 13 of S. 92 and except as 
to the general principles of interpretation laid 
down therein, it is not of assistance in the deter¬ 
mination of the questions arising in this case, 
before me. 

(23) In the next case cited by Mr. Sen and re¬ 
ported in — ‘In Re Dairy Industry Act’, (1949) 
CLP. 1 at pp. 60-67 GO, it was held that sub-s. 
(a) of S. 5, Dairy Industry Act, which was 
enacted by Parliament of Canada was a legislation 
in relation to “Property and Civil Rights” and 
could not be supported under any head of S. 91 
and so was ultra vires of Parliament, except as 
to the prohibition of importation which was 
valid, being a legislation in respect of foreign 
trade. At pages 60-63 Kellock J. has referred to 
certain observations of their Lordships of the 
Judicial Committee for the purpose of determining 
the validity of the Dairy Industry Act aud for 
construing the expressions “Peace. Order and Good 
Government of Canada” and “Property & Civil 
Rights in the Province”. 

(24) In the case of — ‘Attorney General of 
Canada v. Attorney General of Alberta’. AIR 1916 
PC 66 (L), also relied on by Mr. Sen the expres¬ 
sions "Regulation of Trade and Commerce”. 
“Peace, Order and Good Government of Canada" 
and “Property and Civil Rights in the Province” 
were considered, and regulation of a particular 
trade by introducing a licensing system was held 
as not covered by item (2) of S. 91 nor by the 
general power to legislate for peace, order and 
good government of Canada and consequently 
S. 4 of the Insurance Act. 1910, enacted by the 
Parliament of Canada was held to be ultra vires 
the Parliament of Canada. 

(25) Similarly in the case of — ‘In re. Board 
of Commerce Act, 1919’, AIR 1921 PC 20o (M). 
cited by Mr. Sen the Judicial Committee held 
that the Combines and Fair Prices Act 1919 which 
authorised the Board of Commerce to restrain 
and prohibit the formation and operation of 
trade combinations in the Provinces, which the 
Board might consider to be detrimental to the 
public interest and also the Board of Commerce 
Act 1919 (9 and 10 Geo. 5 Dorn. C. 37) which 
created the Board of Commerce were ultra vires 
the Dominion Legislature as the statutes were not 
covered by Item 27 of S. 91 or Item 2 of S. 91, 


British North America Act, 1867 (30 and 31 Vic. 
Ch. 3) but they trenched upon the legislative 
power of the Frovince to legislate with regard to 
“Property and Civil Rights in the Province”. 

(26) The case in — 'Narasaraopeta Electric 
Corporation v. State of Madras’, AIR 1951 Mad 
979 (N), referred to by Mr. Sen held that the 
impugned legislation (Madras Electricity Supply 
Undertakings (Acquisition) Act (Act 43 of 1949)) 
was in pith and substance a legislation with 
regard to “Electricity” an item appearing in the 
Concurrent List of the G. I. Act, 1935, and was 
therefore intra vires the Provincial legislature. 
The legislation did not fall within Entry 33 of 
List I which dealt with “Corporation and its in¬ 
corporation and regulation”. The observations 
made by the Madras High Court in para. 7 (con¬ 
cluding sub-paragraph of para. 7 of the judgment 
(page 932) and in para. 9 of the judgment which 
explains the Entry 33 of the Federal List) are 
of assistance to the defendants in the case before 
me and not to the plaintiffs. 

(27) The cases cited by Mr. Sen are, therefore, 
of no assistance to him. 


(28) It has been further contended by Mr. Sen 
that inasmuch as the legislation affects and inter¬ 
feres with the fundamental rights of the plain¬ 
tiffs share-holders as guaranteed by Art. 19(l)(f) 
and 19(l»(g) and (c) of the Constitution it must 
be held to be invalid. This is an argument which 
I find difficult to follow. The amalgamation has 
not in any way interfered with the rights or 
interest which the plaintiff share-holders had in 
the Indian Iron and Steel Company before the 
amalgamation. Their holdings in the Company 
have been kept intact and have not been 
touched in anv way. It was suggested tliat the 
effect of the legislation has been to deprive the 
plaintiffs of the opportunity to participate in the 
il.00.000 (11 lakhs) ordinary shares which they 
otherwise would have. This is again an argument 
which it is difficult to follow. The 11.00,000 
shares are the property of the Company as dis¬ 
tinct from its share-holders viz., the plaintiffs. 
(See — 'AIR 1951 SC 41 at p. 65 (A)\ where the 
distinction between interest of share-holders and 
interest or property of the company is brought 
out). The share-holders cannot assert or claim 
any right in respect of these shares so long as 
the Company is a running concern and is not 

wound up. . „ 

(29) The legislation in question, moreover, nas 
not purported to deal with the 11,00,000 ordinary 
shares of the Steel Corporation in any way. The 
plaintiff share-holders can pledge or mortgage 
their own shares. They can sell them. They 
can do whatever they like. They can exercise au 
the rights and privileges which are available to 
them bv reason of their holding the shares in the 
company. There is no fetter put on any of these 
rights by the legislation in question. 

(30) It is also difficult to follow how Cls. tc> 
and (g) of Art. 19 have been violated. The 
share-holders do not carry on any business or 
trade but it is the company, which Is a separate 
legal entity, which carries on the business, ao 
share-holders are not in any way afiectea. 
Moreover, the business of the Tr0 ^ 

Company has not been stopped or strict*# oy 
the legislation. The Iron and Steel Company 
goes on carrying on the business with augmented 
assets and extension of the undertaking. 

(31) The right to form associatlons^alsonot 
interfered with in any manner. It is true tna 
some new shareholders and the undertaking and 
assets of the Steel Corporation arebrought^o 
the constitution of the Iron and Steel Company 
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against the wishes of the share-holders of the Iron 
and Steel Company, but as the Legislature has 
power to regulate the trading corporations, such 
amalgamation is justified. No restriction is put 
on the right to form associations by the impugned 
legislation. There is no obligation imposed on 
any unwilling shareholder to continue as member 
in the company after amalgamation. Ke can sell 
his shares and go out of the company if he so 
chooses. The association or the company of 
which the plaintiffs are members is continuing 
and has not been put an end to by the legis¬ 
lation. The option to continue or not to con¬ 
tinue as member is untouched and the matter is 
left to the will of the shareholders. In fact 
there is no compulsion of any kind. (See — 
‘Suryapalsingh v. U. P. Government*. AIR 1951 
All 674 at pp. 698-699 (O), paragraphs 127-132 
of the Judgment). 


(32) Further, assuming that any of the rights 
under Art. 19 (1) (f) and (g) has been infringed, 
the question further arises whether the restric¬ 
tions put are reasonable or not. If they are 
reasonable then Cls. (5) and (6) of Art, 19 will 
protect the legislation from any attack on its 
validity. 


(33) Now it is clear from the materials placed 
before the Court that the two companies have all 
along been closely associated with each other. 
The Iron and Steel Company had Rs. 1,10.00.000 
of its capital invested in 11,00.000 shares in the 
Steel Corporation and so was vitally interested in 
the undertaking and business of the latter com¬ 
pany. The recommendations of the Tariff Com¬ 
mission and the Tariff Board were In favour of 
amalgamation. The amalgamation is made with 
the avowed object of efficient and economical 
expansion of iron and steel industry, and is 
necessary to give effect to the scheme of Govern¬ 
ment and in the interests of the general public. 
By the amalgamation the assets of the Iron and 
bteel Company are augmented and its undertaking 

1 k su e&ested that bringing in 
more shareholders will diminish the dividends of 

than ™? sharel J > olders. This is nothing more 
Jft? * ® ere apprehension. It will be a rash con- 

nnnn enrh condemn “ ultra vires a legislation 
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1951 SC 41) (A)*, by quotation from Professor 
Willis's book: 

“In determining the question of reasonableness 
the Courts must find some economic, political 
or other social interest to be secured and seme 
relation of the classification to the objects 

sought to be accomplished.The fact 

that only one person cr one object or one 
business or one locality is affected is not proof 
of denial of the equal protection of the laws.” 

Again at page 877 the following passage from 
Prof. Wiliis is quoted: 

*'If any state of facts can reasonably be con¬ 
ceived to sustain a classification, the existence 
of that state of facts must be assumed." 

(36) Following the reasonings of the icamed 
Judges of the Supreme Court who delivered the 
majority judgment in — ‘ChiranjitlaTs case (A)*. 
I hold that the classification is reasonable and 
the legislation in question is not open to attack 
on the ground of its violating Art. 14 of the 
Constitution. 


(37) A point has also been raised on behalf of 
the defendants as to the maintainability of the 
suit. It was submitted that although the plain¬ 
tiffs purport to sue for selves and on behalf of 
ail other shareholders of the defendant company 
it is clear that that is not the correct state of 
affairs inasmuch as defendants 2 to 9 who are 
directors and shareholders have not consented to 
the suit being filed. There cannot be any doubt 
that defendants 2 to 9 who are also sharehoders 
have not agreed to the suit being instituted as 
otherwise they would not have been impleaded 
as defendants at all. It is not pleaded in the 
plaint either, that the majority of the share¬ 
holders have agreed in any meeting, or otherwise 
to institute the present suit. The plaint seeks 
a declaration that the Ordinance and the Act 
are ultra vires or void. The declaration, asked 
for is not one that is contemplated by S. 42 
Specific Relief Act. The plaintiffs do not seek 
any declaration of any legal character or right 
to property but ask for a declaration that the 
Ordinance or Act is void. This, it is pointed out, 
is not permissible. It appears to me that this 
contention is not without substance. Although 
there is conflict of authorities on the point 
whether S. 42, Specific Relief Act. is exhaustive 
of declaratory suits or not. the view of this Court 
has been that it is exhaustive. The cases referred 
to in the judgment of Das J. in — 'Snow White 
Food Products Co. v. Punjab Vanaspati Supply 
Co. , 49 Cal WN 172 at p. 177 (P), show that 
the Calcutta view is that S. 42 is exhaustive It 
has also been held by a Special Bench of the 
Lahore High Court that a simple suit for a 
declaration that an Ordinance is ultra vires and 
for an injunction is not maintainable. — ‘Shin- 

pTsS 1 (rtSareT'- Am 1946 L>h " 

J.h 8 ' M „ r f Sen submitted that a suit by share- 

acts Tf fhp & nK any f0 , r declarQ tion that certain 
a fil °i. the Directors of the Company are ultra 
\ires and on that basis to ask for an injunction 

vire^arts’ i?®" fr0m & iving effect to the ultra 

haT £ k a ,h ve . ry u 0rmal thln 8 and such suit 
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efftoa? *** Court to the 

“““.t^t the legislation is void the plaintiffs 
cannot have the acts of the defendants dSfared 
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as ultra vires nor can they get an injunction 
against the defendants. In my view the suit as 
| framed is not maintainable. It may be noted, 
however, that under the English or American law 
such a suit for declaration that a particular 
I legislation is void would be maintainable. 

(39> A point was also raised that without 
making the Steel Corporation a party to the suit, 
the suit is not maintainable, and a further point 
was raised that as the plaintiffs have not suffered 
any injury* nor has there been any infraction of 
their rights by reason of the legislation, there 
is no cause of action for this suit and so it must 
fail. Reliance is placed on Chiranjitlal's case in 
support of the latter argument, 

(40) In view of my decisions on the other 
points it is not necessary’ to deal with these 
points for the purpose of disposal of this case 
and I express no opinion on such points. 

(41) In the result this suit fails and it must be 
dismissed. The plaintiffs must pay the costs of 
the suit on Scale No. 2 including reserved costs 
if any. Certified for two counsel. 

A/M.K.S. Suit dismissed. 


A. I. R. 1953 CAL. 702 (Vol. 40, C. N. 265) 
CHAKRAVARTTI C. J. AND SINHA J. 
Sm. Subodh Bala Biswas, Petitioner v. State 
of West Bengal, Opposite Party. 

Civil Revn. Case No. 913 of 1952, D/- 17-12- 
1952. 


(a) High Court Rules and orders—Calcutta 
Civil Rules and Orders—R. 720(2) and (3)— 
Scope—Arbitrator appointed under S. 19(1) (b), 
Defence of India Act (1939) awarding sum in 
excess of that tendered by Collector — R. 720 
(3) does not apply — Government should no! 
get any costs. 

Rule 720 (2) of Civil Rules and Orders 
contemplates a case where claimant has got 
something in excess of the amount tendered 
by Collector — It does not apply so far^as 
the Government is concerned — Rule 720 
(3) contemplates a case where reference 
has entirely failed, i. e. where award of 
arbitrator does not add anything to sum 
tendered by Collector — Where the sum 
awarded by arbitrator under S. 19 (1) (b)> 
Defence of India Act is not precisely the 
same which the Collector had tendered, but 
where the reference has succeeded in part 
and the arbitrator has awarded a certain 
sum in excess of that tendered by the Col¬ 
lector, Rule 720 (3) does not apply — in 
such a case, the Government being in a 
position of a defendant should not get any 
costs. ( para 6) 

(b) Constitution of India, Art. 227 — Scope 
— Arbitrator committing error in applying 
Rule 720, Calcutta High Court Civil Rules ana 
Orders — (High Court Rules and Orders — 
Calcutta Civil Rules and Orders, Rule <20). 

On an application under Art. 227 of the 
Constitution it is not open to the High 
Court nor can it be proper, to embark upon 
an examination of the evidence and sub¬ 
stitute for the decision of the Court or 
tribunal below, its own decision. Article 
227 is intended to authorise the High Court 
to see that the Courts or tribunals which 
cannot be controlled under Section 115 cf 
the Code of Civil Procedure are kept in 
their proper places and that they exercise 


their jurisdiction in accordance with the 
provisions of the laws they administer. If 
the court or the tribunal concerned does 
not exceed jurisdiction and if it does not 
depan from the principles that it is en¬ 
joined to follow by the statute or other 
law concerned, there can be no occasion for 
interference, under Article 227 of the Con¬ 
stitution, with the substance of the decision 
upon a further examination of its merits. 

(Para 1) 

Where the arbitrator applied certain 
principles with regard to award of costs, 
which he thought were embodied in and 
warranted by Rule 720, of the Calcutta 
Civil Rules and Orders, but no such prin¬ 
ciples were either warranted by or were 
embodied in the rule, the arbitrator com¬ 
mitted an error which could be corrected 
under Art. 227. (Para 8) 


Apurbadhan Mukherjee and Tarak Nath Roy, 
for Petitioner; Jajneswar Majumdar, Asst. Govt. 
Pleader, for Opposite Party. 

CHAKRAVARTTI, C. J.; The only point of sub¬ 
stance in this Rule is the point taken about the 
order for costs. The petitioner before us is a 
claimant in a Land Acquisition case. An area of 
land, belonging to her and measuring 7.92 acres, 
was requisitioned in 1943 and derequisitioned in 
1947. The Collector offered her a compensation 
of Rs. 410/- on a certain basis, but not being 
satisfied with the adequacy of the amount, the 
petitioner asked for and obtained a reference under 
S. 19(1)(b) of the Defence of India Act. The arbi¬ 
trator was the Distirct Judge. The District Judge 
dealt with the various grounds urged before him, 
both as respects the adequacy of the compensation 
awarded for the actual area requisitioned and also 
as respects a further claim made on the ground 
of loss sustained because of the abandonment of 
some neighbouring areas by the cultivators because 
of the requisition of the aforesaid area of 7.92 
acres. The grounds sought to be urged before 
us as regards the correctness of the arbitrators 
award are all grounds of fact, the decision of which 
depends upon evidence. 

We are clearly of opinion that on an applica¬ 
tion under Art. 227 of the Constitution it is not 
open to us, nor can it be proper to embark upon 
an examination of the evidence and substitute for 
the decision of the Court or tribunal below our 
own decision. As I have had occasion to explain 
elsewhere the scope of Art. 227 of the Constitu¬ 
tion is perfectly clear. It is intended to autho¬ 
rise the High Courts to see that the Courts or 
tribunals which cannot be controlled under S. 115 
Civil P. C. are kept in their proper places and that 
they exercise their jurisdiction in accordance with 
the provisions of the laws they administer. If 
these two conditions are satisfied, namely, if the 
Court or the tribunal concerned does not exceed 
jurisdiction and if it does not depart from the 
principles that it is enjoined to follow by the 
statute or other law concerned, there can be 
no occasion for interference, under Art. 227 oi 
the Constitution with the substance of the deci¬ 
sion upon a further examination of its 
The grounds sought to be urged by Mr. Mukherji 
against the decision of the arbitrator ^ 
the amount of the compensation cannot thereiore 

be entertained. ., 

(2) A point, however, was taken against tne arD 
trator’s award for costs which in my opinion nui 
be accepted as well-founded. As I have sta ^ ea f . 
amount offered by the Collector as compensation 
was Rs. 410/-. The amount claimed by the pei 
tioner before the arbitrator was Rs. 14,270/-. oy 
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his order, the arbitrator awarded her a further 
sum of R5. 605-10 together with Rs. 56-14-3 as costs. 
Having done that, tue arbitrator proceeded to pass 
a decree lor costs in favour of the Government 
of West Bengal and he did so on a basis which is 
described by him in the following words: 

‘•Parties to get costs in proportion to their success. 
Pleader's lees are to be calculated on the same 
scale as provided in Rule 720(2) of the Civil 
Rules and Orders". 

(3) The arbitrator thought that the Rule referr- 
i ed to by him authorised him to pass a decree in 

favour of the State for pieaders fees, calculated 
on a sum of Rs. 13,256-6-0 which he arrived at by 
deducting Rs. 410/- offered by the Collector and 
the further sum of Rs. 605-10-0 awarded by him¬ 
self from the total amount of Rs. 14.272/- claimed 
by the petitioner. The pleader’s fee computed on 
that basis was Rs. 540-2-0. The arbitrator added 
to that sum two further amounts as costs of the 
stamp and demi papers and made an order for 
a total amount of Rs. 542-7-6 m favour of the 
State. Next, he set off the costs awarded to the 
State against the amount awarded to the peti¬ 
tioner and made a final order in favour of the 
petitioner for Rs. 120-0-9 which was the balance 
left after the set-off had been carried out. 

(4) It was contended before us that the order 
made by the arbitrator as respects the costs to be 
recovered by the State was not only wrong in 
principle but also not even authorised by the 
Rules on which the arbitrator had relied. In my 
opinion that contention is plainly right and must 
be given effect to. The set of rules among which 
Rule 720 occurs are rules regarding fees payable 
to legal practitioners framed under S. 27(c) of the 
Legal Practitioners Act. It would appear that those 
rules are only intended to fix the scales of fees 
allowable to pleaders by decrees of Courts and I 
aoubt whether they have any reference at all to 
the kind of order for costs which the Courts ought 
or ought not to make in particular cases. Be that 

what the arbl frator has done is to award 
costs both to the claimant & to the State in pro¬ 
portion to the success of the claimant in the first 
case and her failure in the second. It is as if 

xLfrSSLJ? r Sf m 2: for ^ 5000/- a decree 

"“EE* for Rf- 2000/- and then the Court made 
^ <£der for costs in favour of the plaintiff pro¬ 
of th° P n 2000/ l and a decree in favour 

u * ant Proportionate to Rs. 3000/-. It 

is true that even In the case of a civil suit if the 

SSJE&J* decree draw n up SSatas a 

h Ut 1 \ f 1 th ! P & yable to the defendant, 
but that is only for use in case the decree is revers- 

cd on appeal and the defendant is awarded the 
costs of he civil Court. The decree in IS Sslnt 

Syab^tTthe^S 3 ^ a ?° Unt of costs latently 
lKScSlrt it a th ° u 8 h the plaintiff 

jfSH IT* 

ESS S?£JrJ2SL" 

x j es Rule 720 and the 

,3 > <»>■ 

1894 Shan the . I ^ n d Acquisition Act, 1 of 

aRabl? twln^ ^ be sults - and tha lees 

the irnmmf 7 be calculated either on 

of thTsum t tend^ P b^ S thl°r ft 5 ®?** 1 excess 
' smaller Collector, or on any 

«« mayTuS‘p^ h ““ 0ourt to "» 


(3) In the event of the sum tendered by the 
Collector being decreed, pleaders’ lees may be 
awarded to Government on the dmerence bet¬ 
ween tnat sum and the sum claimed, or on any 
smaller amount which the Court m ns discretion 
may think proper." 

(6i The scheme of these two clauses of Rule 
720 is perfectly clear, but before explaining what- 
that scneme is, I would like to point out tnat the 
aroitrator is entirely wrong in relying upon clause 
« 2 » oi the Rule as appiicaole to the present case. 
From the terms oi the two clauses which I have 
just read, it is obvious that costs to be awarded 
to the State are dealt with, not in clause (2) but, 
m clause (3». Clause (2) is concerned only with 
the case of the claimant. It contemplates a case 
where some compensation in excess of the sum 
tendered by the Collector has been decreed and 
n lays down that, in such a case, pleaders' fees 
may be allowed either on the amount of the com¬ 
pensation decreed in excess of the sum tendered 
by the Collector or any smaller amount. The 
case contemplated, therefore, is one where a 
claimant has got something in excess of the 
amount tendered by the Collectors, in other words, 
where the claim of the claimant has succeeded 
wholly in part. This, therefore, is a case where 
if one could draw an analogy from suits, a suit 
has succeeded and, quite intelligibly the clause 
makes a provision for costs in the plaintiffs or 
the claimant's favour. Clause (3) is concerned 
with the case t)f the Government and on the basis 
that Land Acquisition cases are suits, it may be 
said that it deals with the case of the defendant, 
i he case contemplated by it is a case where the 
award does not add anything to the sum tendered 
b\ the Collector, in other words, a case where the 
reference has entirely failed. The case, therefore, 
is a case where if one can again draw an analogy 
irom suits, a suit has wholly failed and therefore 
qinte intelligibly, the clause makes a provision for 
costs to be awarded to the Government which Is 
in the position of a defendant in such proceed¬ 
ings. To sum up, clause (2) deals with the case 
of a successful plaintiff, although the success may 
be a partial success, while clause (3) deals with 
the case of a successful defendant but a defendant 
has wholly succeeded. As I have pointed out. 

51®-“*: 2 * ? an have no manner of application in 
th. present case so far as the Government is 
because the clause deals solely with the 
case of the claimant. Clause (3) also cannot apply 
because the present case is not one where the sum 
a ^ arded b y t be arbitrator is precisely the same 
which the Collector had tendered. It is a case 
where the reference has succeeded in part and 
the arbitrator has awarded a certain sum in ex- 
cess of that tendered by the Collector. ThSe is 
thus no reason in principle as to why the Gov 
emment, being in the position of a defendant 
should get any costs in such a case, but Se 
apart from any reason or principle the tern?*! of 

ed’toVh’ r° DOt provid ? for any costs being award! 
ed to the Government in such a case at all 

(7) We invited Mr. Malumdar who nnnenr* 
behalf of the state, to iKforiT’us wheth^ttere 

w “ 7/™* 1011 contained in any law whiS 
authorised the arbitrator to make arTorcS of th? 

!^ nd he had made. Mr. Majumdar franklv 

arbitrS 1 o. m Lf 0 h inl0n ’ 1116 error committed by the 
SSSrS Wd to the award of costs is 

2^of T&f®* 1 0411 be corrected under Art 

SS-SSS 
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bodied in those rules, he was in fact applying 
principles which did not exist. It is quite clear 
that in exercising his jurisdiction he had mis¬ 
directed himself, and therefore the case is a fit 
one which can be properly dealt with under Art. 
227 of the Constitution so far at least as this point 
is concerned. 

(9) For the reasons given above, this Rule is 
made absolute in part. The order for costs made 
in favour of the State is set aside. The petitioner 
will therefore have the sum of Rs. 410/- offered 
to her by the Collector, the further sum of Rs. 
605-10-0 added by the arbitrator and the still fur¬ 
ther sum of Rs. 56-14-3 awarded to her by way of 
costs. There will be nothing to set off against it, 
as the order for costs in favour of the State is 
being set aside by us. 

(10) Subject to the modification mentioned 
above, the order made by the arbitrator is main¬ 
tained. The Rule is disposed of in the above terms. 

(11) The petitioner is entitled to the costs of 
this Rule, which we assess at three gold mohurs. 

(12) SINHA, J.: I agree. 

A/R.G.D. Rule made absolute. 


A. I. R. 1953 CAL. 704 (VoL 40, C. N. 266) 

G. N. DAS AND DEBABRATA MOOKERJEE JJ. 

Gcuripada Bandopadhya and others, Appel¬ 
lants v. S. Banerjee, Secy, to the Govt, of West 
Bengal and another, Respondents. 

A. F. O. O. No. 12 of 1952 (Mandamus), D/- 
11-6-1953. 

(a) West Bengal Land Development and 

Planning Act (1948), S. 4 — Validity — (Con¬ 
stitution of India, Arts. 19(1)(f) and 19(5).) 

Section 4, even if it offends Art. 19 (1) 

(f) is saved by Art. 19 (5). AIR 1951 Cal 
111, Applied. (Para 12) 

(b) West Bengal Land Development and 

Planning Act (1948), S. 4 — Section docs not 
contravene Art. 31 (1) — (Constitution of India, 
Art. 31 (D). (Para 13) 

(c) West Bengal Land Development and 

Planning Act (1948), S. 4 — Notification under 
— “The satisfaction of Governor.” 

Although S. 4 speaks of the State Gov¬ 
ernment, the notification under it is not 
bad because it recites “whereas it appears 
to the Governor * * • The execu¬ 

tive authority of the State Government is 
vested in the Governor, and therefore the 
use of the word “Governor” in the h 0 * 1 "" 
cation means “the State Government . The 
fact that the words “it appears to the 
Governor” occur in the notification is im¬ 
material. The words “it appears to the 
Governor”, have the same connotation as 
the words in S. 4 which speaks of the 
satisfaction of the State Government. 

(Para 14) 

(d) West Bengal Land Development and 
Planning Act (1948). Ss. 4 and 2 <d) — Noti¬ 
fication should specify particular public purpose 
for which acquisition is necessary — It need 

not mention all the clauses of S. 2 (d) 

(Para 14) 

(e) West Bengal Land Development and 

Planning Act (1948), S. 4 — Notification under 
Act held not opposed to natural justice — 
Different notifications and the Rules framed 
under the Act amply safeguard the rights of the 
owner and give the persons interested sufficient 
opportunity of objecting either to the scheme or 
to the intended acquisition. (Para 15) 


Arun Kumar Dutt, for Appellants; J. Majum- 
dar, Asst. Govt. Pleader, and Pramatha Kumar 
Chakravarty, for Respondents. 

CASE CITED: 

(A) (’51) AIR 1951 Cal 111: 55 Cal WN 778 
G. N. DAS J.: This appeal is directed against the 
judgment of Bose J. dated 26-11-1951. 

(2) The facts are that a block of land was direct¬ 
ed by a notification under section 4, West Bengal 
Land Development and Planning Act, 1948, to be 
a notified area in terms of that Section. The no¬ 
tification was duly published on 21-12-1950. 
Thereafter on 28-12-1950 a declaration was 
made under Section 6 of the Act read 
with Section 7 thereof whereby a plot of land be¬ 
longing to the appellant and lying within the no¬ 
tified area was declared to be needed for the pur¬ 
pose of settling immigrants from East Pakisthan. 
Before possession was taken by the Collector the 
appellant filed an application under Art. 226 of the 
Constitution praying for the issue of a writ of 
mandamus directing the respondents not to pro¬ 
ceed further in the matter. Bose J. issued a rule 
nisi on 21-2-1951. 

(3) On a perusal of the affidavits filed in this 
case on behalf of the parties Bose J. discharged 
the Rule by his order dated 26-11-1951. It is against 
this order that the present appeal has been taken. 

(4) Mr. Dutt who has appeared in support of 
the appeal ultimately pressed the following conten¬ 
tions : 

(5) He contended that the notification under 
section 4 of the Act was an unreasonable restric¬ 
tion on the appellant’s fundamental right to ac- 
ouire, hold and dispose of his property under Art. 
19 (1) (f) of the Constitution. In the second 
place he contended that the notification under 
section 4 was invalid being in contravention of 
Article 31 (1) of the Constitution. In the third 
place he contended that notification under section 
4 is not in compliance with the spirit of S. 4. 

(6) The West Bengal Land Development and 
Planning Act (Act 21 of 1948) was intended to 
make provision for the acquisition and develop¬ 
ment of land for purposes mentioned in the Act. 
Section 2 (d) of the Act defines the expression 
“public purpose” to include (i) the settlement of 
immigrants’who have migrated into the State of 
West Bengal on account of circumstances beyond 
their control, (ii) the establishment of towns, mo¬ 
del villages- and agricultural colonies, (iii) the 
creation of better living conditions in urban ana 
rural areas, (iv) the improvement and develop¬ 
ment of agriculture, forestry, fisheries and indus- 

tries. , 

(7) Section 4 of the Act empowers the State 

Government if it is satisfied that any area speci¬ 
fied in the notification is needed or likely to be 
needed for any public purpose to declare by noti¬ 
fication in the official gazette a certain area to fie 
a notified area. Section 4 (2) confers on the pre¬ 
scribed authority to do certain acts for the pur¬ 
pose of facilitating a survey of the land compris¬ 
ed in that notified area. Section 5 of the Act 
provides that the State Government may autho¬ 
rise the prescribed authority or if it thinks 
any local authority or a Company to prepare a 
development scheme in respect of the notified area- 

(8) Rule 5 (2) of the Rules framed under Sec¬ 
tion 14 of the Act requires that the OonmJttJ 
appointed under Rule 3 (2) will cause a local en 
quiry to be made either by the Collector o _ ? 
an officer authorised by the Collector, after giving 
all persons interested an opportunity of jnawng 
representations, if any. egainst the scheme. Sg 
tion 5 (2) read with the Rules makes provision 
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the framing of the Scheme and after the Scheme 
is framed for sanction thereof with or without 
modification by the State Government. Section 
6 of the Act then provides that when the state 
Government has sanctioned a development scheme 
and is satisfied that any land within a notified 
area is needed for execution of the development 
scheme, a declaration to the effect that such land 
is needed for public purpose, shall, uniess already 
made in pursuance of Section 7, be made by the 
State Government. Section 7 of the Act provides 
i that in case of urgency if the State Government 
is satisfied that the preparation of a develooment 
scheme is likely to be delayed, the State Govern¬ 
ment may at any time make a declaration under 
section 6 in respect of such notified area or any 
part thereof, though no development scheme has 
been prepared or sanctioned by the State Govern¬ 
ment. 

(9) Section 6 (2) provides that a declaration 
made in terms of Section 6 shall be published in 
the official gazette and shall state certain of the 
particulars which are intended to apprise people 
aUeqted by the scheme of the details oi the de¬ 
velopment scheme. 

(10) Section 8 of the Act provides that declara¬ 
tion under section 6 shall be conclusive evidence 
of the public purpose mentioned in the declara- 
tion. The Section then provides that after mak¬ 
ing the declaration under section 6. the State Gov¬ 
ernment may acquire the land and thereupon the 
provisions of the Land Acquisition Act 1894 shall. 

Proviso (a) to Section 
♦K ,r 2J^iJ e5 4*k a ^ * the State Government so directs, 
the Collector may. at any time, after a declaration 
made under Section 6 take possession in accord- 
the ru ? es ^ hereupon the land. etc. 
“L 5 ?,,. 1 * possession has been taken, shall vest 
y ‘S l , he Gov emment free from all incum- 
r e A 8 of the rules framed under Sec- 
mo^ it. ° f the Act (provides?) that the Collector 
pU Hli c notice to be given before taking 
an explanation appended 
dosS o? i whic h iays down that for the pur- 
ermw 1 , the decision of the State Gov- 

^Slble ,haii W h n er , the land is or 13 n °t waste 
8 pSfdes'thil th Pr0viso (b) to Section 

’S, Son ?n wo! a Ue °J the land “ Provided 
£ deemed S ^Acquisition Act. shall 

SblSTioS % thp he value on ‘he date of 

for S notifie^ri 011 ^ 1 . 011 under Section 4(1) 
S such mS sub i e *u to the condition that 

value of the land on 31-12-1948 

Sm£‘,£°KSL th 'Jr* *»“«“ 2£ 

S.-M»K 5 “ 

Igpss 

and ls vold- but 31 ( . 2) or the Constitution 

otternS of «£Provision is severable, the 

the Constitution! P ™ e ° r 8 * not hit by 
the existence or nthT™t e «“» h 4 u also de cided that 
specified in the of the public purpose 

Bench also held ® k Justiciable. The 

S 8 which mnrto+S! prov,sion contained in 
invalid The ? e ^“‘ at IOn conclusive was 

did not S uff£ SSSL 81 ^ declded th 81 th e Act 


of absence of personal notice, because in the opi¬ 
nion of the Bench the provisions of rule 5(2) of 
the Rules framed under the Act, entitle the owner 
to make representations against the details of the 
scheme or against the necessity of the acquisition. 
The Bench also decided that the decision that 
the land is waste or arable is not justiciable. 

(11) For the purposes of this appeal the learn¬ 
ed Advocates proceeded on the footing that the 
decision of the Bench is binding on us and is 
correct. In the light of the principles discussed 
above we shall deal with the three contentions 
raised by Mr. Dutt. 

(12) The first contention of Mr. Dutt is that 
the notification under S. 4 is invalid as it interferes 
with the fundamental right of the appellant under 
Art. 19(l)(f) of the Constitution which confers on 
every citizen the right to acquire, hold and dis¬ 
pose of his property. Conceding that Art. 19(1) 
(f) of the Constitution does apply the question 
still remains whether the impugned piece of legis¬ 
lation can be said to be valid in view of the pro¬ 
visions contained in cl. (5) of Art. 19 which saves 
legislations which are enacted in the interest of 
the general public and contain reasonable restric¬ 
tions in the exercise of the right conferred by 
Art. 19(l)(f). In view of the decision in the case 
of —/West Bengal Settlement Kannungoe Co¬ 
operative Credit Society v. Mrs. Bella Banerjee’ 
iA). already cited, the existence or otherwise of 
a public purpose is justiciable and the award of 
compensation on the footing of the market value 

31-13-1945, k invalid. As such, the owner 
/hose land is sought to be acquired under the 
Act :s entitled to question whether the public 
purpose as recited in the declaration exists or not. 
He )5 also en.itled to just and reasonable compen¬ 
sation in respect of his land. As the land is re- 
quired for public purpose as defined in the Act 

trriff °^ S f l H at the land acc l ui red in the in- 
S* * e gel ?? ral public * The Payment of 
just and reasonable compensation amply safe- 

nnfrirt ngh , ts ° f ^ owner whose land is ac¬ 
quired. Compulsory acquisition of land may be 

“f 17 * n the lar ger interest of the general 

public, and cannot per se be regarded as an 

um-eqsonable restriction. It cannot 3 e said th5 

tb0U , gh land needed in the interest 
of general public and fair compensation is paid 
to the owner who is entitled to prefer objection 
10 JJ} e scheme and the intended acquisition the 
notificat.on u/s 4 should be Der se regarded as 
an unreasonable restriction. I may point oSthS 

5(2) th nro < ^dpH a ^ eady C1 , ted ' the Provisions of rule 
5(2) provided for ample notice to the owners or 

3S.-afa.-sf ££ 

ffsass- rSx. ■yssRss? s 

bi fffS IS' opln ‘" n ^Motion iTSivW 

- & SAStAffiSa ££**“<“«* 

l a ih! ne f! y o Wlth expropriation of a person’s 
siUon fm- ^ 3 (21 denls specifically witlTacqut- 
iiv .J 01 a P** 116 Purpose and contemplates crisps 

for ? eP Ku Sent ' In cases where land'is ac,SS 
fnr LJ22? P ? ipose toe Constitution provides 
meansTJ lrf f compensation which obviously 
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I is, therefore, no force in the second contention 
• raised by Mr. Dutt. 

(14) The 3rd contention of Mr. Dutt relates to 
the invalidity of the notification u/s 4 of the 
Act. The notification is attacked on a two-fold 
ground. In the first place it is contended that al¬ 
though the Section speaks of the State Govern¬ 
ment, the notification recites “Whereas it appears 
to the Governor* * The executive authority of 
the State Government is vested in the Governor, 
and therefore' the use of the word “Governor” in 
the notification means “the State Government”. 
The fact that the words “it appears to the Gov- 
emor" occur in the notification is immaterial. 
The words “it appears to the Governor”, in my 
opinion, have the same connotation as the words 
in S. 4 which speaks of the satisfaction of the 
State Government. 

It is also pointed out that the notification is 
defective because it recites only one of the pur¬ 
poses mentioned in S. 2(d)(i) viz., the settlement 
of immigrants. I do not understand the force 
of this contention. I have already quoted the 4 
clauses of S. 2(d). The different clauses provided 
for different states of facts. Mr. Dutt seems to 
suggest that the notification ought to mention 
all these clauses. In my opinion such a statement 
would confuse the issues. The notification should 
specify the particular public purpose for which 
the acquisition is necessary under the Act so that 
the person interested may prefer objections under 
R. 5(2). In my opinion the notification which 
was issued in this case is consistent with the terms 
of the Act and cannot be said to be invalid. It 
does not accord with the true spirit of the Act. 
The third contention raised by Mr. Dutt must also 
be negatived. 

(15) Nor can it be said that the notification 
contemplated by the Act is opposed to natural 
justice. The Act provides for a three-fold notifi¬ 
cation. First, a notification u/s 4. a notification 
of the declaration u/s 6 and a further notification 
before possession is taken. In my opinion the 
different notifications and the Rules framed under 
the Act amply safeguard the rights of the owner 
and give the persons interested sufficient oppor¬ 
tunity of objecting either to the scheme or to the 
intended acquisition. It is true that the Act does 
not contain a provision similar to S. 5A, Land Ac¬ 
quisition Act, but the whole object of the present 
legislation is to acquire property for public pur¬ 
poses and speedily in certain contingencies. Such 
a purpose will be frustrated if personal notices 
are required to be served on the owners and per¬ 
sons interested who may be various persons and 
whose whereabouts may be unknown at the time 
when the notification u/s 4 is issued. There is 
nothing in the Act which makes it opposed to the 
principles of natural justice. 

(16) The result is that this appeal fails and is 
dismissed with cost — hearing-fee being assessed 
at three gold mohurs. 

(17) DEBABRATA MOOKERJEE, J.: I agree. 

A/R.G.D. Appeal dismissed. 


A. I. R. 1953 CAL. 70G (Vol. 40, C. N. 267) 
MITTER AND SEN JJ. 

Jagdish Chandra. Accused-Petitioner v. Cor¬ 
poration of Calcutta, Complainant-Opposite 
Party. 

Criminal Revn. No. 897 of 1952. D/- 15-4-53. 

(a) Municipalities — Calcutta Municipal Act 
(3 of 1923), Ss. 422 and 407 (1) (e) and (v) 
— Mustard oil — Presumption under S. 422. 


Under S. 422 it is a certain quantum oi 
deficiency in any of the normal constitu¬ 
ents of mustard oil that raises a presump¬ 
tion that the oil is not genuine. That, 
being so, unless the constituents are 
declared or known, the question of a defi¬ 
ciency does not arise. But the Notification 
No. 735 P. H. dated 20-3-1928 does not 
declare the normal constituents of mustard 
oil by prescribing the limits of its saponi¬ 
fication and iodine values. Section 407 does 
not prohibit the manufacture or sale of 
mustard oil provided it is derived exclu¬ 
sively from mustard seed. That being so, 
unless Government declares the normal 
constituents of mustard oil, and a certain 
deficiency is shown to exist in any such 
constituent, no presumption can arise that 
the oil is not genuine. (Paras 4, 5) 

(b) Municipalities — Calcutta Municipal Act 
(3 of 1923), S. 422 — Notification No. 736 P. ft. 
dated 20-3-1928 — Strict construction. 

Both S. 422 and Rule 7 of Notification 
No. 736 P. H. dated 20-3-1928 provide for a 
presumption against the genuineness of 
mustard oil in case of a certain deficiency 
in any of its normal constituents. That 
being the case, the relative provisions 
Should be strictly construed. (Para 5) 

(c) Municipalities — Calcutta Municipal Act 
(3 of 1923), Ss. 407 and 422 — Notification No. 
735 P. H. dated 20-3-1928 is ‘ultra vires’. 

Notification No. 735 P. H. dated 20-3-1928 
cannot take away a person’s right to manu¬ 
facture or vend mustard oil which is 
derived exclusively from mustard seed (S. 
407 (1) (v)), irrespective of the quality of 
the seed. The Notification by prescribing 
a kind of mustard oil which has a parti¬ 
cular saponification value as also a parti¬ 
cular iodine value seeks to limit a person s 
right to sell mustard oil derived exclusively 
from mustard seed. That being so, the 
alleged declaration by Notification No. 735 
P. H offends against S. 407 of the Act. 

(Para 6) 

(d) Municipalities — Calcutta Municipal Act 
(% of 1923), S. 422 — Power of Government to 
make orders. 

Section 422 gives the power in general 
terms to the Government to declare me 
normal constituents of any article of food 
or drug, and there is nothing to show that 
this power is limited to such items in S. 
407 as contain a provision for the pre¬ 
scribing conditions or constituents. In res¬ 
pect of such items the Government may 
make special orders within the terms oi 
the respective clauses of S. 407; but this 
does not affect the power of the Govern¬ 
ment to make orders under S. 422 m res¬ 
pect of any article of food or drug. 

(Para 17) 

N. K Basu and Pashupati Ghosh, for Pet^ 
tioner; A. K. Sen; for the State; Sunil Kumar 
Basu, for Corporation. 

CASES CITED: r. i thw 

(A) (’39) AIR 1939 Cal 667 : 43 Cal WN 103® 

(B) (’40) AIR 1940 Cal 324: 44 Cal WN 613. 

41 Cri LJ 849 , . . 

MITTER J.: This Rule was directed 

the petitioner’s conviction under S. 407 read 
S. 488, Calcutta Municipal Act, 1923, 
sold adulterated mustard oil. The prae™ . 
case was based upon an analysis of* 
of the oil concerned disclosing a* saponinca 


1963 

value of 177.8. The petitioner's defence was that 
the oil was pure. 

(2) The validity of the conviction depends upon 
the construction to be placed upon the 
relative words of two Government Notifications, 
numbered respectively 735 P. H. and 736 P. H., 
both dated 20-3-1928. issued in exercise of the* 
power conferred by S. 422 of the Act. 

(3) The material part of S. 407 of the Act is 
in these terms: 

“407 (1) No person shall directly or indirectly, 
himself or by any other person on his behalf! 
sell, expose or hawk about for sale, or manufac¬ 
ture or store for sale, any of the following 
articles, namely, 


(e) mustard oil, 


unless the following conditions are fulfilled 
namely, 
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oil is not genuine by reason of the addition 
thereto of extraneous oil.'* 

It is clear from the language of S. 422 that it 
is a certain quantum of deficiency in any of the 
normal constituents of mustard oil that raises a 
presumption that the oil is not genuine. That 
being so. unless the constituents are declared or 
known, the question of a deficiency does not arise. 
Section 407 provides that no one is to sell mustard 
oil unless it is derived exclusively from mustard 
seed. The question to be decided is whether the 
first-named Notification can be said to declare the 
normal constituents of mustard oil which is 
derived exclusively from mustard seed. If the 
words used in the Notification cannot be read as 
declaring the normal constituents of mustard oil, 
it would follow that the Notification is not in 
conformity with what is laid down in S. 422. It 
cannot be disputed that the saponificatiou value 
or the iodine value of mustard oil must vary 
with the quality of mustard seed. The variation 
as to saponification and/or iodine value, within 
certain limits, is not necessarily dependant upon 
the addition of extraneous oil. ’if that be correct 
it cannot be said that Notification No. 735 P.h! 
in fact declares the normal constituents of 
mustard oil by prescribing the limits of its sapo¬ 
nification and iodine values. The learned Junior 
Standing Counsel on behalf of the Corporation 
argued that although the Notification did not in 
terms declare the normal constituents of mustard 
oil. the same could be deduced from the limits 
of saponification and/or iodine value, as the 
case may oe, which are set out in the Notification. 

^an 0 H U oJ ie T‘ ^ Not i*J cation concerned prescribes 
standards for mustard oil in terms of chemical 

reactions and does not prescribe the normal con- 
satuents of mustard oil. 

(51 Both S. 422 of the Act and Rule 7 of Noti- 

££3 £ ™ f-H. Provide for a pilX 
against the genuineness of mustard oil in case 
of a oertaindeficiency in any of its normal con¬ 
stituents. That being the case, the relative pro- 
be strictly construed, and unless 
XpJ “22 s men,ioned ‘a S. 422 are fulfilled 
^ n ° presumption the oil con- 
cemed is not genuine. The fact that the Noti- 

Provldes for hmits both in the J *e of 

that n f!hp^iioii, val H e “d the iodine value shows 
th i«. qUa L ty of must ard oil must depend udou 
of mustard seed. Section 407 does Tot 
prohibit the manufacture or sale of mustard oil 

E*** e ,* ClUSiVely 

blei ”& so ' unless Government declares 
the normal constituents of mustard oh £ a * 

deficiency is shown to exS ixfTny such const? 
nTgenuine. reSUmPtl0n Can arise toat oil is 

se« £ cffSSJT* * ^ 

derived‘exclusive? *" 

S er pH n ho®’i rther , limltatlon - Notification No 

mmmrn 

a^SLWS' NotlflSl^caSTtSS 

mustard ^if whicST or V6Pd 


(v) in the case of mustard oil — it shall be 
derived exclusively from mustard seed*'* 

It is clear from the section that what is pro¬ 
hibited is the sale etc. of mustard oil which is 
not derived exclusively from mustard seed. Sec¬ 
tion 422 is as follows: 

“The Provincial Government may declare the 
normal constituents of any article of food or 
any drug and may determine, by rules in this 
behalf, what deficiency in any of these consti¬ 
tuents, or what addition of extraneous matter 
or proportion of water in a sample of any 
article of food or drug, shall, for the purposes 
of thus Act, raise a presumption until the con¬ 
trary is proved that the article of food or drug 
is not genuine or is injurious to health; and a 
public analyst shall have regard to such rules 

m certifying the result of an analysis under 
this Act.” 

This section thus empowers Government (i) to 
declare the normal constituents of any article of 
an( * Cii> to determine, by rules in this 

tu?nf5' Sm deflciency in a °y of these consti¬ 
tuents shall raise a presump'ion until the con¬ 
trary is proved that the article of food is not 
fhnlT ‘ 11 ak0 providos ‘hat a public analvst 

22 Tr Ve rCgar , d }° such 111165 ln certifying the 
result of an analysis under the Act 

P.H.’ rt '” S 01 NO. 735 

, the P° wer conferred by S. 422 
S t M ? 1Clpal Act - 1923 (Ben * al Act 3 of 
rJSJi Sflf rS Venunen J ° f 060851 (Ministry of 
f? 1 . Se'f-Goveniment) are pleased to declare 

fO(S constituents of the articles of 

food named below are those specified aeninst 
each such article, namely: agamst 


Mustard oil is the fixed oil express or extracted 
frwn mustard seed and shall have a saDonifl 

■ S??nH 75 »»i5 nd todtai© value of not less than 
95 and not more than 104 ” 

Ss? ° f Notiflcatlon No. 736 P.H. Is in these 

" 7. Mustard oil— 

=-1 « S 
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so, the alleged declaration by Notification No. 733 
P.H. would appear to me to offend against S. 407 
of the Act. 


(7) In the case before us, the petitioner called 
one Om Prokash. Oil Expert to the U. P. Gov¬ 
ernment, Head of Oil Section, H. B. Technolo¬ 
gical Institute and Officer-in-charge, Central 
Laboratory, Government of India. This witness 
deposed as follows: 

“There are different specifications of mustard oil. 
Different States have got their own specifica¬ 
tions and Government of India have got their 
specifications of mustard oils. These specifica¬ 
tions are for pure mustard oil. In my opinion 
the saponification value of pure mustard oil can 
go up to 178. The Government of India's 
specification of the Department of Industries 
and Supply, the specification for mustard oil 
has been laid down 178 as the maximum limit 
of saponification value.*’ 

According to this witness, the saponification value 
of 177.3 found in the sample concerned is within 
the maximum limit of saponification value recog¬ 
nised by the Department of Industries and 
Supply, Government of India. There was, of 
course, no test as to iodine value of the sample. 
The petitioner also relied upon the following 
extract from a letter addressed by the Govern¬ 
ment of Bengal to the Deputy Director of Agri¬ 
cultural Marketing: 

“I would inform you that the standards of 
purity of mustard oil as prescribed under Bengal 
Food Adulteration Act are not accepted as fixed 
and rigid standards by the West Bengal Public 
Health Laboratory and have not been so 
accepted for many years. Samples of mustard 
oil giving the saponification value of even 
177.0 or iodine value of 105.0 are not declared 
as adulterated simply because of the high sapo¬ 
nification and iodine values, but if special tests, 

eg.confirm the presence of adulterant. 

Under the new Pure Food Act this point will 
be made clear.” 

All authorities on oil seem to be agreed that 
mustard oil from mustard seeds of different kinds 
and/or grown in different parts of India would 
give different saponification and iodine values. 
It is also not disputed that mustard seeds grown 
in U. P. give a high saponification value. It is 
said that the mustard oil concerned was pro¬ 
duced from seeds grown in U. P. 

(8) In our view, the first of the two Notifi¬ 
cations does not declare what the normal consti¬ 
tuents of mustard oil are. There is, therefore, no 
room for any presumption, merely on the bas.s 
of the saponification value of the oil concerned, 
that there was adulteration. There was no evi¬ 
dence that the oil concerned was not derived 
exclusively from mustard seed. That being so, 
the petitioner’s conviction must be set aside. 

(9) In the result, this Rule is made absolute. 
The fine, if paid, must be refunded. 


(10) SEN J.: The petitioner Jagadisli Chandra 
Jain and a firm Messrs. Jagannath Ramchand 
were prosecuted before the Municipal Magistrate. 
Calcutta, on a charge under S. 407/488, Calcutta 
Municipal Act, 1923, for having stored for sale, 
and *ellln* adulterated mustard oil on 11-7-1949. 
A sample of the oil was taken by a Food Ins¬ 
pector.^. B. Nath, and sent to the Public Analyst 
the Corooration of Calcutta. The Public 
Analvst gave the opinion that the sample was a 
sample of mustard oil adulterated with other oils, 
and he based his opinion on the data found by 
him, viz.. Baudouin’s test gave a negative result 
but saponification value was 177.8. 


(11) The accused pleaded not guilty, and took 
the defence that the oil was pure mustard oil 
For rebutting the presumption arising from the 
saponification value of the sample being above 
175, the defence examined Sri Om Prakash, oil 
expert to the U. P. Government, and the witness 
stated that in his opinion, saponification value of 
pure mustard oil could go up to 178. that different 
States had slightly different specifications for 
pure mustard oil, and that the Department of 
Industries and Supply, Government of India, had 
laid down 178 as the maximum limit of saponi¬ 
fication value of pure mustard oil. In view of 
the evidence of the above witness for the defence, 
the learned Municipal Magistrate considered that 
the presumption referred to in the rules made by 
the Government of Bengal and raised by the 
saponification value being 177.8 had been rebutted, 
raid so he acquitted the accused. 

(12) There was an appeal by Government 
against the acquittal, and this Court allowed the 
appeal, pointing out that in respect of a prose¬ 
cution under the Calcutta Municipal Act, the 
presumption raised by the Act and the rules 
made thereunder could not be rebutted by evi¬ 
dence that according to the specifications pres¬ 
cribed by another State the sample of mustard 
oil could not be held to be adulterated, or by 
the opinion of an expert that pure mustard oil 
could have saponification value as high as 178, 
but that the accused must prove that the parti¬ 
cular sample of mustard oil was pure. The case 
was remanded with the direction that the accused 
should be given an opportunity to produce fur¬ 
ther evidence to rebut the presumption and that 
they might apply for action under S. 425, Cal¬ 
cutta Municipal Act, 1923. 

(13) When the case went back for retrial, the 
accused applied under S. 425 of the Act to have 
the sample in the custody of the Corporation 
sent to the Director of Public Health for ana- 
lvsis and for ascertaining adulterants if any. The 
sample in the custody of the Corporation was 
accordingly sent to the Director of Public Health 
who in due course submitted a report that the 
saponification value of the sample was 175.75 and 
the iodine value 105.6 and that the sample was 
a sample of adulterated mustard oil. The 
Director of Public Health did not. however, make 
any test for ascertaining adulterants, as such 
instruction was not given in due time by the 
Magistrate through oversight by his office. The 
defence also proved some correspondence between 
the U. P. Government and the Government of 
Bengal in 1936 relating to the standard specified 
for mustard oil. and between two Departments of 
the Government, West Bengal in 1948 relating to 
the standard prescribed for mustard oil under the 
Bengal Food Adulteration Act, which is the same 
as the standard prescribed under the Calcutta 
Municipal Act. 


(14) The learned Magistrate held that such 
correspondence was inadequate for the purpose oi 
rebutting the presumption arising in the case 
against the accused. Strictly speaking, such cor¬ 
respondence was not admissible as evidence me 
Magistrate pointed out that the result of the 
analysis bv the Director of Public Health sup- 
ported the conclusion of the C°rpo ra ti° n Puonc 
Analyst, and so he convicted the 
Jagadish Chandra Jain, who had “tually so d the 
oil to the Food Inspector, under S. 407/ , 48 ®: ca ‘ 
cutta Municipal Act. 1923, and sentenced Wm to 
pav a fine of Rs. 200. though he acquitted the 
firm under the idea that a firm was not a person 
and could not therefore be prosecuted. 
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(15) Against such conviction the petitioner has 
filed this application. In the application the 
grounds taken are mainly that ihe learned Magis¬ 
trate was wrong in holding that the presumption 
of adulteration, arising from the result of analysis 
of the samples taken with the rules under the 
Calcutta Municipal Act, had not been sufficiently 
rebutted; and that the accused petitioner was 
prejudiced by the fact that the sample of oil 
sent to the Director of Public Health was not 
tested for the presence of adulterants, owing to 
the failure of the Court officers to convey com¬ 
plete instructions to the Director in the first in¬ 
stance. At the hearing of the application, how¬ 
ever, a point of law going to the root cf the 
case has been urged for the first time. viz., that 
the rule or notification made by the Government 
providing that a presumption of adulteration shall 
be made when the saponification value falls 
outside the range 169-175 or when the iodine value 
is outside the range 96-104, is itself ‘ultra vires* 
the Calcutta Municipal Act. 

(16) Section 407 of the Act, in so far as it re¬ 
lates to mustard oil, is as follows: (Here his 
Lordship quoted the material portions of S. 407 
(1) the text of which is already given in para. 3). 
Section 422 of the Act runs as follows: (For text 
of S. 422 see para. 3>. In exercise of the 
power conferred by S. 422 of the Act. the Gov¬ 
ernment made and published Notification No. 
735 P.H. dated 20-3-1928, declaring (or purport¬ 
ing to declare) the normal constituents of certain 
articles of food, viz., milk. dahi. chhana, khoa, 
ghee, butter, mustard oil, cocoanut oil, wheat 
flour, atta and tea; and Notification No. 736 
P.H. of the same date consisting of rules pro¬ 
viding in respect of each of the above articles 
of food, what deficiency in its constituents, or 
addition of extraneous matter, or proportion of 
water therein shall raise a presumption until the 
contrary is proved that the article of food is not 
genuine or is injurious to health. In respect of 
mustard oil, Notification No. 735 P.H. is as follows: 
(for text, see para. -4), And Notification No. 730 
P.H. is as follows: (for text, see para. 4). 

Ghosh appearing for the petitioner 

SVft i hat in respect of mustard 

oil S. 407 contains the complete law and that 

undPr rn T nt i ioo an , n0t ma x e a ^ or notification 

aymg d , 0wn further provisions 
* hc same: and that Government may 

£5k ta/Er :h L reSPe ? t °« f SUCh artiCleS 0f f00d “ 

milk, butter, ghee, etc., in respect of which S 407 
rHhi Provides that the Government may pres- 
cri^nconditions they must fulfil or declare the 

Snot U te tS acrSS r H >f ' ar 5 ument - however, 

cannot be accepted. Section 422 gives the Dowrr 

the formal , the Government to declare 

t i r “ ente ,2 ^ art ‘cle of food or 

nothing to show that this 
power is limited to such items In S. 407 as con- 

coLstUue^? S O r n f ° r thc . P rescribln g conditions or 
emmlnf 1x1 x f speet of such hems the Gov- 
252 nf mal j? s P, eclal orde rs within the 
dwfno! ?«JFl£ Ct,ve clausos of S - 407 : but this 
!Se LI H}® P^ wer of toe Government to 
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has n . ext . urged that S. 422 em- 

KlhieSf 5*25 rn 2?? t t0 declare the normal 
M^tituents of an article of food or drug whereas 

&&S ***™ J- Prescribes standards of 

SffSthS^SS nHi Ch m . ustard oil for instance 
SSifS?'A d0eS not dec,are the normal 
SP8S? 'T® 1 and ,s therefore ultra 

mahMthi 5i mlIar]y ' 019 second part of s. 422 
Government to provide by rules what 
deficiency in the prescribed constituents or what 


addition of extraneous matter shall raise a pre¬ 
sumption that the article is not genuine, whereas 
Notification No. 736 P.H. provides for the raising 
of such presumption when the mustard oil 
sample gives chemical reactions outside the pres¬ 
cribed range, and it is. therefore, also ‘ultra vires*. 
Mr. Ashok Sen, appearing for the Corporation 
has urged that though apparently the notifica¬ 
tions prescribe standards for mustard oil in 
terms of chemical reactions, the notifications pro¬ 
perly understood really prescribe the normal 
constituents of the same and provide for the 
raising of the presumption when there is defi¬ 
ciency of the normal constituents or addition of 
extraneous matter. To appreciate this argument, 
it is necessary to consider the chemical reactions 
concerned. 


(19) Saponification means the decomposition of 
fats and oils by the action of alkalies like caustic 
soda or caustic potash into soap and glycerine; 
and the saponification value of a fat or oil is 
the no. of milligrams of potassium hydroxide 
(caustic potash) neutralised during saponification 
of 1 gram of the fat or oil; it is a measure of the 
mean molecular weight of the fatty acids in the 
fat or oil The iodine value of a fat or oil ?s 
the amount of iodine that it will absorb expressed 
as a percentage of the molecular weight of the 
fat or oil; it is a measure of the unsaturated fattv 
acids present in a fat or oil, as saturated fatty 
acids absorb no iodine. (See Public Health 
Laboratory Practice, by Stewart and Boyd). 
Different fats and oils have widely different sapo¬ 
nification values and iodine values, and these 
values are indices not only of the purity of a 
particular oil or fat, but also of the nature and 
constitution of the oil or fat. So when it is pres¬ 
cribed that mustard oil shall have a saponifi¬ 
cation value between 169 and 175, and iodine value 
between 96 and 104, it may be said that this means 
that mustard oil shall contain such fattv acids 
as give a saponification value of 169-175, and such 
amount of unsaturated fatty acids as give an iodine 
value of 96-104. and values outside the above ranges 
would indicate deficiency of the fatty acids which 
are the constituents of mustard oil and addition 
of some extraneous oil containing fatty acids with 
different values. It is urged, therefore, that the 
Notifications are within the terms of S. 422 of the 
Act. 


(20) There can be hardly any doubt that the 
authorities who drafted the disputed notifications 
thought on the above lines. But it is necessary 
that an order or a rule made under a statutory 
provision should strictly comply with the terms of 
that provision. i n respect of mustard oil, the two 

TL Qc ± 0ns J° d f iectl y comply with the terms 
of s. 42^, they directly prescribe the specification 

°L S = a ™ t ° whi ? h a of mustard oil must 

sald that ln respect of mus¬ 
tard oil Notification No. 735 P.H. is directly in 

edible nil nH' whlch Provides that an 

edible oil or edible fat must conform to the sped- 

°rstodard prescribed for the same. Now 

mustard oil Is an edible oil, and if there had been 

no separate provision for mustard oil in c!s. (e> 

407 (I) - the specification or standard 

L 01val ‘dly prescribed under 

) \ view °* toe separate provi- 

e oncic 0r t . mus 4 rd 0,1 > but ter and ghee in other 

be held that the term ‘edible oil 

111 cl ‘ (vll> excludes mustard oil, 

and ghee, and while for butter and ghee 

th^ d rH^ S H hey , must fulm may be Prescribed under 
cl buses of S. 407(1), for mustard oil 

mt,?I e *u irown J ,ac ^ 011 ®- 422 and any rule or order 
made thereunder must declare the normal con- 
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stituents, and provide for raising of the presump¬ 
tion from a deficiency of such constituents or addi¬ 
tion of extraneous matter. Clearly Notifications 

735 P.H. and 736 P.H. do not do so. at least directly, 
in respect of mustard oil. As regards 736 P.H., the 
provision that when values are outside the pres¬ 
cribed range, the oil shall be presumed to be not 
genuine by reason of the addition of extraneous 
oil, is contrary to the terms of S. 422 that Govern¬ 
ment may prescribe what addition of extraneous 
matter will raise a presumption as to the article 
not being genuine. To follow the terms of S. 422, 
the rule might be put as follows:— that when 
there is such addition of extraneous oil as takes 
the saponification value and iodine value outside 
the prescribed ranges, the mustard oil shall be 
deemed to be not genuine. But this would be 
meaningless, because as soon as there is addition 
of any extraneous oil the mustard oil ceases to be 
genuine, and there is no need to raise a presump¬ 
tion. This makes it clear that Notification No. 

736 P.H. is not really in terms of S. 422. but that 
it independently provides that a presumption 
against genuineness shall be made when a sample 
fails to give such values on chemical analysis as 
genuine mustard oil is known to give. Similarly, 
though Notification No. 735 P.H. might be para¬ 
phrased as follows:— that mustard oil shall con¬ 
tain such fatty acids as give a saponification value 
of 169-175 and such amount of unsaturated fatty 
acids as give an iodine value of 96-104, it would 
still be logical to hold that the notification really 
sets forth the chemical standard for pure mustard 
oil & does not declare the normal constituents of 
mustard oil. It must, therefore, beheld that the Noti¬ 
fications in question are ‘ultra vires’ S. 422, Cal¬ 
cutta Municipal Act, 1923. 

(21) Of the rulings cited before us. the question 
as to the validity of the notification as to mustard 
oil under S. 4, Bengal Food Adulteration Act, which 
corresponds to S. 422. Calcutta Municipal Act, was 
not raised in — ‘Supt. & Remembrancer of Legal 
AfTairs v. Kshitish Chandra*. AIR 1939 Cal 667 
(A), and the Court was concerned only with the 
question how the presumption arising under S. 4 
taken with the Notification could be rebutted. In 
— ‘Nowrangalal v. Chairman, Midnapore Munici¬ 
pality’, AIR 1940 Cal 324 (B), the question was 
raised, but the question was not finally decided 
because the case related to ghee, and the Court 
held that under S. 6, Food Adulteration Act (cor¬ 
responding to S. 407, Calcutta Municipal Act, 1923) 
chemical standards might be prescribed as condi¬ 
tions which ghee must fulfil. Henderson J. ob¬ 
served, however, in that case that the part of the 
notification prescribing standards of butyro-re- 
fractometer reading, saponification value and 
Reichert^Wollny value for ghee was ultra vires S. 
4 of the Act; and Khundkar J., though he xe- 
frained from deciding the question, still observed 
that it was not easy to understand how rules lay¬ 
ing down chemical standards come to be formu¬ 
lated under S. 4. under which Government might 
declare the normal constituents of any article of 
food, and determine what deficiency in any ot 
the constituents or what addition of extraneous 
matter would raise a presumption against genuine¬ 
ness. 

(22) In the case before us, the notifications un¬ 
der S. 422 having been held to be bad in respect 
of mustard oil, there remains only cl. (v) of S. 407 
(1), and so the prosecution could succeed only 
if it were shown that the sample of mustard oil 
contained any extraneous oil. The test for sesame 
oil. Baudown’s test, gave a negative result, Le., no 
trace of sesame oil was found. No test was made 
for any other extraneous oil. Hence it must be 
held that there was no evidence to show that the 


sample of oil was adulterated; this application 
must therefore succeed and the conviction of the 
petitioner under S. 407/488, Calcutta Municipal 
Act, 1923, and the sentence passed thereunder 
must be set aside. 

(23) It is no doubt regrettable that at a time 
when sale of adulterated mustard oil is a crying 
evil, the notification prescribing standards for 
genuineness or otherwise of mustard oil have to 
be found ‘ultra vires’. It has already been indi¬ 
cated how by a slight amendment of S. 407 (S. 462 
of the new Act) it would be possible to prescribe 
validly the standard of purity in respect of mus¬ 
tard oil. It is to be noted, however, that any 
standard laid down under S. 407 would be abso¬ 
lute. i.e., the same must be conformed to in all 
cases, 2 nd there would be liability to punishment 
for failure to conform to the standards, even if 
a particular sample were derived exclusively from 
mustard seed. If it is intended to provide a 
standard non-conformity into which would merely 
raise a presumption that the oil is not genuine, it 
would be necessary to amend S. 422 (S. 477 of the 
new Act) so as to empower the Government to lay 
down thereunder a standard of purity as well as 
to declare the normal constituents of any article 
of food or drug. Until such amendment of the 
sections and issue of fresh rules and notifications 
thereunder, prosecutions for adulterated mustard 
oil would be possible only by establishing that a 
particular sample thereof contains some extrane¬ 
ous oil. 

B/V.S.B. Conviction set aside. 
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LAHIRI AND GUHA JJ. 

Punyendra Narayan, Plaintiff, Petitioner v. 
Bhairabendra Narayan and others, Opposite 
Parties. 


Civil Rule No. 2897 of 1951, D/- 

7-3-1953. 

Court-fees Act (1870), S. 7 (v) (a) (Bengal) 
- Net profits — Tests — Maintenance and 
ducation allowance paid to junior members 
nd grants to medical institution, deduction of, 
a arriving at net profits of estate — Three 
imes compensation payable under Assam Abo- 
ition of Zcmindari Act does not furnish stand- 
rd for assessing market value. 

In order to entitle the plaintiff to deduct 
anv amount from the gross collection it 
must be shown that the amount spent had 
some connection with the collection of rent 
or management and preservation of the 
estate. (Para 7) 

Maintenance and education allowances 
paid to junior members of the family and 
widows and grants to medical and educa¬ 
tional institutions cannot be deducted for 
arriving at net profits of the estate. 

(Para 7) 

The expression “net profits” means the 
difference between the gross collection and 
the expenses incurred for collection, ma¬ 
nagement and preservation of the estate 
including expenses incurred for payment or 
statutory public charges, for examP le > re¬ 
venue, cesses, taxes, local rates and the like. 

(Para 7) 

The fact that under Assam Abolition of 
Zemindary Act the owners of estat IL„ 
to receive three times the net profits as 
compensation, does not furnish a pr P 
standard for assessing market valu ( p a ^ d g) 


the Court-fees Act. 


Anno: Court-fees Act, S. 7 (v) N. 17. 


(MS 


Pun yen dr a v. Bhairabendra (Lahiri & Gulia . JJ .) 
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Amarendra Mohan Mitra, for Petitioner; Atul 
Chandra Gupta; J. N. Banerjee and Ashutosh 
Ganguly, for Opposite Parties. 

CASES CITED: 

<A) (*33) AIR 1933 PC 145: 60 Ind App 196 
CPC) 

<B) (’42) AIR 1942 Mad 585: 203 Ind Cas 457 
ORDER: This Rule raises the question of 
court-fees payable by the plaintiff. The plaintiff 
instituted the suit claiming the Bijniraj Estate 
which was under the management of the court 
■4 of Wanls together with certain movable proper¬ 
ties. The suit as originally instituted was for 
declaration only and when it was held by the 
Court that a purely declaratory suit was barred 
by the proviso to S. 4, Specific Relief Act, the plain¬ 
tiff filed a petition for amendment by adding a 
prayer for possession and giving up his claim to 
certain movable properties and also one item of im¬ 
movable property which has been described as 
Monoharptir Chak which has been resumed by the 
Government. The question of court-fees arose 
when the plaintiff sought to add the prayer for 
possession. 

(2)It is common ground that the court-fee pay¬ 
able should be determined by Art. 7, Para. 5 of the 
Court-Fees Act. The plaintiff valued his claim at 
Rs. 2,17,271/- odd on the footing that according to 
the administration report of the Court of Wards 
■which was managing the estate, the net profits 
which had arisen from the properties during the 
year next before the date of presentation of the 
plaint amounted to Rs. 20,723-10-11 pies and three 
times this amount represented the market value 
of the property. The value of the immovable pro¬ 
perties was thus stated to be Rs. 60,171/- odd to 
which the plaintiff added certain additional items 
about which there is no dispute between the parties. 
According to the plaintiff, the market value is 
ythree times the net profits, because under the 
provisions of the Assam Abolition of Zemindary 
Act the owners of estate are to receive three times 
the net profits as compensation. 

(3) The defendants challenged the valuation 
made by the plaintiff on the ground that the net 
I?" 0 ***? 38 shown in the administration report of 
the Court of Wards are wrong, that on a proper 
«Hmate the net profits would be much higher and 
that the provisions of the Assam Abolition of 
Zanjndary Act did not afford a proper criterion 
j^^termlning the market value of the properties 

the Properties described 
£ plaint Impartible. According 

Ini^tration report of the Court of Wards, 

W of ^ estate is Rs. 6,43,875/-. 

total eest of management including litigation 

amounts to Rs. 1,79.000/-. 
rt i n ? te Judge has held that the cost of 

Ra^ 5 M/ nfc hv 100 J** 811 and has reduced it to 
cent by “A* 1 "? an allowance of 15 per 

collection, with the result that 
On thR bee ? ^creased by Rs. 82,500/-. 

ten «&.£!% ?* net proflts 01 th e estate have 

ll03 ' 000/ - and toe plaintiff 

fihfa pay courtr fees on 15 times 

this amount, that Is, on Rs. 15,45.000/- The 

w ‘ 10l000/ - under ‘he Court- 
<£f S pay «, ab J, e M soon as the valuation 
tl i fl K re , of ***• 11.00.000/-. The plaln- 
WhM accord^giy been directed to pay the 

tSftTZSSSPfc Agalnst this order toe plaln- 
t^fatned the present Rule. 

iiWto support of the Rule 
Para> 5 of toe Court- 
has tofihd the net proflts which 
actually arisen during the year next before 


the institution of the suit and has no jurisdiction 
to ascertain the net profits that ought to have 
arisen. Mr. Gupta appearing for the opposite 
parties has. on the other hand, contended that 
the expression "net profits" in S. 7 Para. 5 means 
the gross collection minus the expenses reasonably 
incurred for collection. 

(6) Under S. 7, Para. 5 of the Court-Fees Act 
the plaintiff has to pay court-fees upon 15 times 
the net profit which has arisen from the lands 
during the year next before the institution of the 
suit, or if the Court thinks that such profits have 
been wrongly estimated, 15 times such amount 
as the Court may assess as such profits, or accord¬ 
ing to the market value of the land, whichever 
is lower. Upon the materials on the record, it 
appears to us that, the rival contentions put for¬ 
ward by the petitioner and the opposite parties, 
as noted above, do not require any decision in this 
case, because even if we accept the contention of 
the petitioner, as noted above, he is not entitled to 
succeed. From the statement of valuation filed by 
the petitioner under S. 8A of the Court-Fees Act. 
we find that for the purpose of calculating the net 
profits which have arisen from the lands, the 
plaintiff has various items. Mr. Gupta has argued 
that the plaintiff is not entitled to deduct items 
Nos. 4, 5 and 6 of the list of disbursements as 
shown in the statement of valuation. The gross 
collection of the estate, as we have already stated, 
is Rs. 6.43.875/-. From this figure the plaintiff 
has deducted Rs. 36.780/- as the maintenance 
and educational allowances of the junior members 
of the impartible estate; Rs. 648/- as the main¬ 
tenance allowance paid to widows forming charge 
on the estate and Rs. 69.473-13-0 as recurring 
expenditure for medical and educational institu¬ 
tions founded and maintained by the estate in 
commemoration of the memory of ancestors (Vide 
items Nos. 4, 5 and 6 of the list of disbursements 
in the statement of valuation. The total of these 
three items is Rs. 1.02.901/- odd. If we hold 
that these three items cannot be deducted from 
the gross collection for calculating net profits 
the net profits, as shown in the statement of 
valuation, viz., Rs. 20.723 odd, would be increased 
by the aforesa.d amount. We have, therefore to 
consider the meaning of the expression "net 
profits which have arisen from the land" as used 
m S. 7 Para. 5 of the Court-fees Act 

(7) In our opinion, the expression “net profits' 
means the difference between the gross collectior 
and the expenses incurred for collection, manage 
ment and preservation of the estate includim 
expenses incurred for payment of statutory public 
charges, for example, revenue, cesses, taxes, loca 
rates and the like. Litigation costs and audit 

thf m ay be ***** 85 expenses incurred foi 

° f ^ estate, but we cannot 
f th ® aintena nce and education allowances 

o t f L jU f nio r mem ^ ers of the family and widows 
and grants to medical and educational institu" 
tions can be deducted for arriving at the net 
pn > ats °t the estate. Mr. Mitter hS argued tha 
under the Hindu Law relating to impartible 
estate the maintenance of Junior members is a 
charge on the estate and can. SeSS be Li 

We c ^^t > however, accept 
£dSuct 1 S' °r i f to entitle to* Plaintiff 

it must 1 be me ^ ross collection 

ment and preservation of the estate. 8 

thf jScl^^comSSU 61 !?^/ 116 , deClsloa 01 

»■» fc wJrKS 


la.* utiiuuixa .major bOAP Go. v. Asst. Commr. 

tilat under the Indian Income-tax Act the 
amount paid to any member of the family as 
maintenance allowance does not form part of the 
income of the assessee. In our opinion, that 
decision does not throw any light on the point 
which we have to consider in the present case. In 
this case we have to consider the meaning of 
net profits arising from the lands and not the 
income of an individual. We are inclined to 
ho.d that unless the expenses are incurred in con¬ 
nection with the earning of profits, they cannot be 
taken into account in ascertaining the net profits 
arising from the land. This is also the view 
taken by Chandrasekhara Ayyar J. in the case 
of — ‘Ratnavelu Pillai v. Varadaraja Pillai\ 
AIR 1942 Mad 585 (B). The disbursements shown 
in items Nos. 4, 5 and 6 of the list of disburse¬ 
ments m the statement of valuation are not 
expenses incurred for earning the profit, but in 
our opinion they were disbursements made out 
of the net profits. In this view of the matter, 
we hold that the plaintiff is not entitled to 
claim the deductions as mentioned in items 
Nos. 4, 5 and 6 of the disbursements in the 
statement of valuation and therefore the plaintiff 
has wrongly estimated the net profits. The net 
profits shown by the plaintiff in the statement of 
valuation, that is. Rs. 20.723/- odd. should be 
increased by Rs. 1.02,901/- odd. which is the total 
of items Nos. 4, 5 and 6, as stated above. The 
total net profits will thus amount to Rs. 1,23,624/- 
odd. The plaintiff should be directed to pay 
court-fee on 15 times this amount unless, of course, 
the market value is lqwer. The Subordinate 
Judge has found that the market value of the 
properties is Rs. 92.00,000/- on the basis of the 
valuation put by the plaintiff in the plaint as 
originally filed. Mr. Mitter has contended that 
the plaintiff has abandoned his claim to some of 
the items of the original plaint and accordingly 
the value to the claim has reduced. He has 
further argued that the original valuation was 
adopted by the plaintiff from another plaint in 
a suit instituted by defendant 1. Whatever may 
be the reason for the plaintiff's valuing the pro¬ 
perties at Rs. 92.00,000/-, the statement in the 
original plaint is an admission which binds the 
plaintiff unless the plaintiff shows it to have 
been wrongly made. 

In our opinion, the plaintiff has failed to show 
that the admission was wrongly made by him. 
From the plaint as originally filed, we find that 
the value was stated to be Rs. 92.00.000/-. Sub¬ 
sequently, there was an application for amend¬ 
ment of the plaint by adding two schedules, viz., 
Schs. D and E. The total value of the proper¬ 
ties included in Sch. D was about Rs. 3.00.000/- 
odd. The total value of the properties included 
in Schedule is Rs. 4.00,000/- odd. The total 
value of all the properties after the amendment 
thus comes up to little over Rs. 99.00.000/-. The 
plaintiff has abandoned his claim to the pro¬ 
perties described in Sch. E and also the claim to 
Monoharpur Chawk which is included in Sch. A. 
The annual demand in respect of Monoharpur 
Chawk as stated in the statement of valuation is 
Rs. 10.000/-. Therefore, the market value of the 
Monoharpur Chawk and all the properties des¬ 
cribed in Sch. E will have to be deducted from 
the total value of the properties as described in 
the plaint. Even if we assess the value of the 
Monoharpur Chav/k at Rs. 2,00,000/- at 20 years* 
purchase, we find that the plaintiff is entitled to 
claim a deduction of a little over Rs. 6,00,000/- 
on account of the abandonment of a part of his 
claim. This will bring down the value of the 
properties to little over Rs. 92,00,000. 


of Commercial Taxes (Bose J.) A. I. R # . 

(9) It now remains for us to dispose of the 
contention that the market value of the property 
should be assessed at three times the profits 
Under the Assam Acquisition of Zemindary Act 
the compensation payable by the State has been 
fixed at three times the net profits. We agree 
with the learned Subordinate Judge in holding 
that this does not furnish a proper standard for 
assessing the market value under the Court-fees 
Act. As a result, we hold that the market value 
of the properties in dispute cannot be less than 
lo times the net profits that have arisen from 
Ihe land during the year next before the insti¬ 
tution of the suit. The plaintiff will, therefore, 
have to pay court-fees upon 15 times the net 
profits as determined by us, that is, 15 times 
Rs. 1.23.624/-. In order to obtain any relief in 
this Rule, the plaintiff will have to show that 
the valuation of the properties claimed by him 
is less than Rs. 11,00.000/-. In our opinion, the 
plaintiff has failed to prove that, with the result 
that the plaintiff will have to pay maximum 
court-fee of Rs. 10.000/- upon the plaint. 

(10) We, therefore, affirm the decision of the 
learned Subordinate Judge though on different 
grounds. This Rule is accordingly discharged, 
but in the circumstances of this case, there will 
be no order as to costs. 

(11) The plaintiff will have to pay the deficit 
court-fees within a period of three months from 
this date. 

B/R.G.D. Rule discharged. 
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BOSE J. 

Major Soap Co. Ltd., Petitioner v. Asst 
Commr. of Commercial Taxes Calcutta, Respon¬ 
dent. 

Matter No. 105 of 1950, D/- 22-2-1951. 

(a) Sales Tax — Bengal Finance (Sales Tax> 
Act (6 of 1941), Ss. 2 (c) and 17 — Dealer. 

Where a person acquires and takes over 
as a going concern the business of selling 
or supplying goods of another company 
which is a proprietary concern, including 
stock in trade, machinery, furniture and 
goodwill, etc., but neither the assets nor the 
liabilities, he becomes a transferee within 
the meaning of S. 17 of the Act and as such 
a ‘dealer* within the meaning of S. 2 (c) of 
the Act. Merely because a portion of the 
assets or the liabilities is excluded from, 
the scope of transfer that does not prevent 
the ownership of the business passing and 
divesting the transferor of its ownership. 

(Para 6) 

(b) Sales Tax — Bengal Finance (Sales Tax) 
Act (6 of 1941), S. 17 — ‘Any tax payable in 
respect of such business remaining unpaid* — 
Meaning of. 

The contention that the expression “any 
tax payable in respect of such business 
remaining unpaid’* in S. 17 means tax which 
has already been assessed and the amount 
ascertained or determined and remaining 
outstanding or unpaid, and not tax which 
has not been assessed at the time of or 
before the transfer is based on a misappre¬ 
hension of the scheme of the Act. Under 
S. 17 of the Act if the liability to pay the 
tax is there and such liability remains un¬ 
satisfied then the transferee becomes saddled: 
with liability to pay such tax no matter. 
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whether the ascertainment or assessment 
was made or not. (Paras 7, 8) 

(c) Constitution of India, Art. 226 — Effica¬ 
cious and adequate statutory remedy available 

— (Sales Tax — Bengal Finance (Sales Tax) 
Act (6 of 1941), Ss. 15, 20, 21 and Rr 71, 74) 

— (Bengal Ordinance (10 of 1950).) 

The petitioner got himself registered 
under the Bengal Finance (Sales Tax) Act 
as transferee and dealer. A requisition cal¬ 
ling upon the petitioner to produce books 
of accounts and records for the purpose of 
assessment of sales tax in respect of certain 
periods was made by the Sales Tax Autho¬ 
rity. The petitioner applied for a writ 
under Art. 226 of the Constitution for 
quashing the requisition on ground that he 
had been registered as a dealer and a trans¬ 
feree under a misapprehension as to his 
correct status. 

Held that there being effacacious and 
adequate legal remedy under the Act which 
was not availed the application was not 
maintainable. (Paras 9, 13) 

Notwithstanding the repeal of S. 18 of the 
Act by Ordinance of 1950, the matter of 
registration of dealer, amendment of certi¬ 
ficate of registration or cancellation of re¬ 
gistration could be delegated to Commercial 
Tax Officer under S. 15 of the Act read with 
R. 71, and it had been so delegated. Hence, 
the petitioner could not contend that there 
was no officer to determine the question 
under the Act. (Paras 11, 12 & 13) 

E. R Meyer, for Petitioner; A. K. Sen, for 
Respondent. 


ORDER: This is an application under Art. 22 
of the Constitution for Writs in the nature c 
Mandamus, Prohibition or Certiorari for car 
celling or quashing a requisition calling upon th 
petitioner to produce books of accounts and n 
cords for the purpose of assessment of sales ta 
in respect of certain periods mentioned in th 
petition. 

(2) The petitioner is a company having it 
registered office at 25 Zakaria Street, Calcutti 
rae company was registered on 28 - 5-1948 an 
obtained Certificate or Commencement of it 
business on 31-5-1948 and got itself registered a 

Arf de iodi r unde J, Becgal Finance Sales Ta 
oSJa l 21-7-1948. The petitioner has ac 
quirecj and taken over as a going concern th 

MaJ ° r S ° ap Com P an y which was 
c ? nce J? including the stock in trad< 
machinery, furniture and goodwill etc bn 

that it nor , th ° ,iabilities ’ and "state 

that it is not a 'transferee" within the meantn 

,r _, Ben &al Sales Tax Act, nor is it 
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the Act, and it has been registered as a deale 

r^-^^ fe f r€e u 2£ er a ^apprehension as to it 
correct status. The Company asserts that it i 

jg * ‘‘transferee” as the P asits ?nd liSutli o 
Major Soap Company have not been transfer™ 

1 ^ 4 ' 1950 th ® Commercial Tax Offloei 

du^ to hLw J’ requir ? d 016 Petitioner to pro 
of accounts and records for Ur 

4 E f asa ® ssme J lt of Sales Tax in respect o 

31-S tCrS Cnd n8: 31-348 811(1 4 garters endini 

ho^K 11 appears that a 18, Sales Tax Act, 1941 
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(5) On 14-9-1950 the Assistant Commissioner. 
Commercial Taxes Calcutta (South) by a requisi¬ 
tion fixed 2-11-1950 for assessment oi taxes for 
4 quarters ending 31-3-4S and for 4 quarters ending 
31-3-49. 

(G) The petitioner charges that these acts are 
without jurisdiction and ultra vires. It is con¬ 
tended by Mr. Meyer the learned counsel for the 
petitioner that as the assets and liabilities of 
tiie business have not been transferred he is not 
a transferee of the business. This contention is 
fallacious and cannot be accepted. A business is 
a mercantile pursuit or a trading concern. A 
dealer as defined in S. 2 (c) of the Act is a 
person engaged in the business of selling or 
supplying goods. When the full rights in that 
business of selling or supplying goeds are trans¬ 
ferred to another person the latter becomes a 
transferee within the meaning of S. IT of the Act. 
It appears that the petitioner company has ac¬ 
quired by virtue of the transfer the right to 
can*}* on the business, the stock-in-trade, machi¬ 
nery. furniture and goodwill and etc. In fact 
everything that is comprised in the connotation 
of a business has been assigned to the petitioner 
and the words “et cetera” bring in, any other 
thing in relation to the business that may not 
have been specifically mentioned, excluding of 
course anything that is expressly excluded from 
the operation or scope of the transfer. The ex¬ 
pression “neither the assets nor the liabilities of 
the proprietor” has the effect of keeping out 
assets such as book debts due to the transferor 
or cash at the bank and also all liabilities. But 
the whole of the undertaking or enterprise has 
been transferred and because a portion of the 
assets or the liabilities is excluded from the 
scope of the transfer that does not prevent the 
ownership of the business passing aiid divesting 
the transferor of its ownership therein. I hold 
that the petitioner is a transferee within the 
meaning of S. 17 of the Act and as such a 
“dealer” within the meaning of the Act. 

(7) The next point urged was that the expres¬ 
sion “any tax payable in respect of such business 
remaining unpaid” means tax which has already 
been assessed and the amount ascertained or 
determined and remaining outstanding or unpaid, 
and not tax which has not been assessed at the 
time of or before the transfer. This argument 
also appears to be based on a misaporehension 
of the scheme of the Act and of the true nature 
of the implications of the various sections of the 
Act. 


(8) Section 4 of the Act creates the liability to 
pay the tax. in other words the tax becomes pay¬ 
able by virtue of this section. Section 7 imposes 

» y i° ? btaln Possess registration certifi¬ 
cate Section 10 lays down the mode of payment 
of tax. If the mode prescribed is not observed 
by the person liable to pay the tax the Commis¬ 
sioner may proceed to assess tax to the best of 

l V' 1116 (juesti0n whether ‘he 
amount of the tax is ascertained or not is imma- 

tfrtal and irrelevant. If the liability to pav the 

,i her ? and f such hahthty remains unsatisfied 

Kim, . transferee becomes saddled with lin- 

pay , such t®* no matter whether the 

touu ? r , asse ? sment was made or not. 
This is the plain implication of S. 17. 

(9) The petitioner has got itself registered 

&S > a , ,ransfcree mid dealer and 
th“t registration stands and has not been can- 

7116 pe ,^4 oner has not applied or taken 

the^rS^ C f la ' l0n - , So 1008 0511 remains on 

the taxf 1 ^ 11 cannot esca Pe liability to pay 
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(10) It was contended that by reason of the 
repeal of S. 18 of the Act by the Ordinance of 
1950 there is no authority or officer to determine 
the question whether the petitioner is a dealer 
or not and so the petitioner is entitled to move 
this Court. 

(11) But under S. 15 of the Act the Commis¬ 
sioner can now delegate any of his powers to 
any person appointed to assist him, including his 
functions under S. 18 now that S. 18 is out of 
the way as a result of the repeal, subject of 
course to restrictions contained in R. 71. Under 
R. 71 the matter of registration of a dealer, 
amendment of certificate of registration or can¬ 
cellation of registration can be delegated to Com¬ 
mercial Tax Officer, and it has been so done. 

(12) Section 20 and Rule 74 make provisions for 
appeals, revision and review. Section 21 of the 
Act provides for statement of case to High 
Court. 

(13) Thus there is efficacious and adequate 
jemedy under the Act. It is idle to suggest that 
by virtue of repeal of S. 18 the petitioner is 
without any remedy. 

(14) The petitioner described itself through its 
pleader as transferee and was registered as dealer 
as a matter of course. No question whether it 
was a transferee or not or dealer or not at all 
arose for determination. 

(15) There has been no refusal to exercise juris¬ 
diction nor any excess of jurisdiction. 

(16 > The application is wholly misconceived. The 
petition, therefore, fails and the Rule must be 
discharged with costs. 

B/K.S.B. Rule discharged. 
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K. C. CHUNDER J. 

Kamala Bala Audhya. Petitioner v. Amulya 
Kumar Sen, Opposite Party. 

Civil Rule No. 317 of 1952, D/- 21-5-1953. 
Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (17 
of 1950), S. 9 — Standard rent — Onus. 

Application by tenant for standardisation 
of rent — Onus of establishing standard 
rent is on him — Onus not discharged — 
Application will be dismissed — Princi¬ 
ples of S. 9, indicated. (Para 4) 

Sudhanshu Kumar Sen, for Petitioner; 
Kanak Kanti Ghosh, for Opposite Party. 

ORDER: Tliis Rule was issued at the instance 
of a landlord. The matter is very simple & has been 
complicated merely by misunderstanding of 
the law on the part of the learned Subordinate 
Judge. It is regrettable that in spite of numer¬ 
ous published decisions of this Court, such wrong 
ideas of the law still can prevail in a Subordinate 
Judge’s Court. 

(2) The tenant asked for standardisation of rent. 
Therefore the onus of establishing standard rent 
and thereby evading payment of the contractual 
rent was clearly on the tenant. The tenant did 
not show which of the clause would apply. It has 
already been pointed out by this Court that there 
are four different methods of computation in that 
small Section 9 (1) of the Rent Control Act of 1950. 
The landlord tried to show that not only was the 
premises in existence in 1941, it was let out in 1941 
and he sought to prove by witness what the actual 
rent in 1941 was. Both the Courts have disbeliev- 
■ed his story as to what the actual rent was but the 


trial Court definitely accepted his story that the 
premises were in existence in 1941. The trial 
Court applied wrong material to come to the con¬ 
clusion as to what the reasonable rent would have 
been in December 1941 for this premises. In try¬ 
ing to arrive at a reasonably payable rent in 1941, 
it forgot that Section 9 (2) had to be applied and 
therefore rent, standard or otherwise, of any pre¬ 
mises after 1941 December, namely, rent of 1943 or 
of 1946 would be absolutely irrelevant for the pur¬ 
pose of the standard rent in 1941 December. 

The evidence has to show standard rents of simi¬ 
lar premises in December 1941. In the present 
case there was no attempt to prove this by the 
tenant, that is, there was no attempt on the part 
of the tenant to discharge the onus that was on 
him after the landlord showed that the premises 
were in existence in December 1941. The appel¬ 
late Court was even more muddled than the trial 
Court. It did not set aside what the trial Court 
had said about the rent in 1941 and did not come 
to any finding that the premises were not in exist¬ 
ence in 1941. It accepted the trial Court’s estima¬ 
tion of evidence that the actual rent in 1941 was 
not as high as the landlord tried to make out. It 
went on to apply Section 9 (1) (g) to a case in 
which it did not show how that section applied. In 
order to make that section applicable the premises 
must not be in existence or let out in December 
1941 and must not be substantially completed after 
December. 1949. There is no such evidence in 
the present case and no such finding by the learn¬ 
ed Judge. The learned Judge applied the wrong 
principle. The Rent Controller at least applied 
right principle but took wrong materials for com¬ 
parison. The Appellate Court absolutely went 
wrong even as to the principle. The result is that 
neither Court saw that as the onus is on the te¬ 
nant and as the tenant had not discharged that 
onus, the tenant's application should be dismissed. 

(3) Mr. Ghosh has pointed out that things were 
not clearly understood in the Courts below and 
he had no opportunity to show that the landlord’s 
contention that the premises existed in 1941 was 
not perhaps correct. 

(4) The orders of both the Courts below are set 

aside and the petitioner landlord awarded costs 
in all the Courts upto this stage and the case is 
sent back to the Rent Controller first to ascertain 
whether the premises were in existence in 1941 
December or not. If the answer is in the negative, 
it will proceed to other parts of Section 9 (1). u 
the answer is in the affirmative, then it will first 
of all ascertain what the actual rent paid for the 
premises in December 1941 was. If this cannot 
be done, then it will proceed under Section 9 (2) 
to determine on the principles clearly laid down in 
Section 9 (2) what the reasonable rent in Decem¬ 
ber 1942 would be. In order to determine this, it 
will remember that the rents of similar premises, 
in December 1941 have to be considered and not 
subsequent rents of premises built later. Those 
are irrelevant. If it finds that the premises were 
in existence in December 1941 but the tenant can¬ 
not satisfy him by evidence which is relevant 
what the reasonable rent in December 1941 would 
have been, then remembering that the onus is on 
the tenant, it will dismiss the tenant’s application. 
If the tenant satisfies him as to the reasonable 
rent for December 1941, he will proceed to pass an 
order in accordance with such determination or 
rent and apply Sch. ‘A'. , 

If on the other hand, he finds that the P rem £®f 
were not in existence at all in 1941 December, 
he will go on to decide whether the premises were 
in existence prior to December 1949. In the P 
sent case as far as I can make out there is no com 
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tention as yet that the premises were substantially 
construed after December 1949. If he finds that 
the premises existed after December 1941 and be¬ 
fore December 1949, he will apply Section 9 (1> 
(g). In such a case it is unnecessary to compare 
standard or any rents but he will apply principles 
which are ordinarily applied to determine what 
is Just and fair rent. That is all Section 9 (1) <G) 
requires to be determined. If on the other hand 
it is alleged and he finds that the premises are 
constructed after 1949 December, then he will ap¬ 
ply the provisions of Section 9 (1) (f) and in future 
both the Rent Controller and the Appellate Court 
will remember these simple principles which I am 
crystallising here for their practical help from 
numerous decisions of this Court so that in future 
there may not be unnecessary revision applications. 

(5) The Rule is thus made absolute and the case 
remanded to the Rent Controller for decision in 
the light of this judgment. He wall allow the 
tenant and the landlord further opportunities of 
adducing evidence in the matter. 


B/R.G.D. 


Rule made absolute. 


AJ.R. 1953 CALCUTTA 715 (Vol. 40, C. N. 271) 
K. C. DAS GUPTA AND GUHA RAY JJ. 
Dhananjoy Mallick, Petitioner v. Annada 
Charan Maity and others, Opposite Party. 

Civil Rule No. 1877 of 1951, D/- 8-7-1952. 
Twuincy Laws — Bengal Tenancy Act (8 of 
1885), Sec. 26F (1) and (4) — Distinction — 
(Limitation Act (1908), Art. 181). 

The remedies given by sub-ss. (1) and 
(4) (a) are distinct and independent reme¬ 
dies. If a co-sharer had his independent 
, i remedy to apply under sub-s. (1) of S. 26F, 
the period of limitation applicable must be 
governed by Art. 181, Limitation Act. He 
is in no way concerned with the period of 
limitation as laid down for application 
under sub-s. 4 (a) of S. 26F. 52 Cal WN 
95 and AIR 1948 Cal 48 (FB), Rel. on; AIR 
1950 Cal 265, Distinguished. (Paras 2, 4) 
Anno: Lim. Act, Art. 181 N. 22. 

£ ha "S? Janah > for Petit ‘o n er; Manin- 
ara Krishna Ghose, for Opposite Party. 

CASES CITED; 


(A) (’48) 52 Cal WN 95 

Am 1948 Cal 48: 52 Cal WN 64 (F 
(C) (50) AIR 1950 Cal 265: 54 Cal WN 44< 

GUP T A /- : Two questions of law, 
raised in this application against an order allc 
ing an application for pre-emption which was a 

S R SLf r ^,n 0DS s . ulKjec tion (1) of Secti 
26F, Bengal Tenancy Act. The first is whet! 

the petitioner is estopped from saying that t 

tenancy^ question was an occupancy raiyatiho 

ft* wheth " thc SHE?! 

P if 0Sa ! Mafty Whose son Annada Char 

MPwn 85 ^ ec L the P resent application under 
26 F (1) and others. Krishna Prosad sold a d. 

iSh? it 1 ? te 5 est f° one Bhagabatl Chanm a 
to the Kobala described the tenancy as a raivi 

S'inte^t^nh 46, Charan sold tl 

Dhanan i°y MulUck. OneHaradh 
*2182 “ a PP llcatl0 ^ under Section 2 6 T 

KlX.^, e i )reSe “ t a PP llca tion by Anna 
many has been filed on 20-9-1949. It is admitt 


that notice under Section 26 C, Bengal Tenancy 
Act was not served on Annada Maity though he 
as a co-sharer was entitled to it. 

Ii was urged on behalf of the present applicant 
that the application by Annada Maity not being 
within the period mentioned, sub-section 4 (a> or 
Section 26 F, Bengal Tenancy Act must be held 
to be totally barred. This argument overlooks the 
fact that the present application by Annada Maity 
is not the application to join in the application 
filed by Haradhan Ghorai. It is an independent 
application one under Section 26 F (1), Bengal 
Tenancy Act. Mr. Janah on behalf of the petitioner 
contended that clause <a> of sub-section 4 of S. 
26 F, Bengal Tenancy Act does, by implication, 
take away a co-sharer's remedy under sub-section 
1 of Section 26 F. This contention, in my opi¬ 
nion. should not prevail. The remedy given to a 
co-sharer by sub-section (1) is to apply to a Court 
for the portion which has been sold ‘to be trans¬ 
ferred to himself. The remedy in cl. (a) of sub¬ 
section (4) is to apply to join in an application 
which has already been filed by some other co¬ 
sharer tenant under sub-section (1). It is quite 
clear that these are two distinct remedies. The 
matter is made very clear by the concluding words 
of sub-s. 4 (a) which runs thus: 

‘Any co-sharer tenant who has not applied under 
either sub-s. (1) cr this sub-section shall not have 
any further power of purchase under this sec¬ 
tion*. 


These words clearly indicate that the Legislature’s, 
intention was to treat the two remedies as distinct| 
and independent. 

(3) That the remedies are independent was the 
view taken by Mukherjea J. sitting singly in the 
case of — ‘Jahiruddin Gain v. Mohammad Shoukat 
Ali Biswas*, 52 Cal. W. N. 95 (A). His Lordship ob¬ 
served in this case thus: 

‘A glance at the language of sub-section (4) would 
convince anybody that the provision embodied 
therein is merely permissive, and the 1 st line of 
the paragraph makes it perfectly clear that a co- 
sharer has a two-fold remedy open to him, namely, 
either to make an independent application 
under sub-section (1) of Section 26 F, or to join 
in an application already made by another co- 
sharer as provided for in sub-s. (4V 

(4) As the co-sharer Annada Maity had hia in¬ 
dependent remedy to apply under sub-section ( 1 ) 
of Section 26 F, the period of limitation applicable 
must be governed by.Article 181, Limitation Act 
as laid down in the case of — 'Asmatali Sharip v. 
Mujaharali Sardar*. AIR 1948 Cal. 48 (F. B) (B) He 
is in no way concerned with the period of limita¬ 
tion as laid down for applications under sub-sec¬ 
tion 4 (a) of S. 26 F. Bengal Tenancy Act. 

(5) The decision in the case of — 'Abdul Azi 7 
v ' H Lallt Mohan ’’ AIR 1950 Cal. 265 (cfon 

^ P| a ced by Mr. Janah is. in mv 
judgment, of no application to the case as in that 
what their Lordships had to consider was the 
period of limitation applicable to an application 
^o^Join as a co-petitioner under S. 26 F (4) of the 


. *“*7 wiciciore bant, me learned uourts 
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sold to Dhananjoy that the previous kobaia is 
mentioned therein. This, m my opinion, is not 
sufficient to show that in deciding to make the 
purchase Dhananjoy was in any way induced by 
the statement made by Krishna Prosad in the docu¬ 
ment Ex. A(l) that the tenancy was a mokarari 
raiyati holding. There is indeed nothing to indi¬ 
cate that Dhananjoy’s attention was drawn to this 
particular statement or that he believed it to be 
true. In my judgment the facts proved do not 
attract the doctrine of estoppel. 

<8> As both the points taken before us on behalf 
of the petitioner have failed this Rule must be 
discharged with costs. 

(9) GUHA RAY J.: I agree. 

B D.E.Z. Rule discharged. 


A.I.R. 1953 CALCUTTA 716 (Vol. 40, C. N. 2^2) 
K. C. CHUNDER J. 

Satya Charan Sarkar and others, Appellants 
v. Mohanta Rudrananda Giri and others. Res¬ 
pondents. 

A. F. A. D. No. 428 of 1948, D/- 15-7-1952. 

(a) Hindu Law — Religious endowments — 
Classes of — Nature of endowments — Deter¬ 
mination of. 

Under the Hindu Law there are two 
different classes of religious endowments, 
one in favour of religious institutions like 
a ‘math’ where the deity is immaterial 
and the institution is the primary thing 
and property belongs to the head of the 
institution as its owner as representing the 
institution itself. The other class is where 
the deity is the principal thing and the 
beneficial owner of the property is the 
deity. In the case of a public trust as also 
in the case of private trusts the deity is 
always the beneficial owner. The nature of 
the trust is determined according to the 
character of the persons entitled as cf right 
to worship. (Para 4) 

(b) Civil P. C. (1908), S. 92 — De facto 1 
Trustees. 

The trustees mentioned in S. 92 need not 
be ‘de jure’ trustees — *de facto’ trustees 
will sufficiently attract the operation cf the 
section. (Para 4) 

Anno: C. P. C., S. 92 N. 5 Pt. 40. 
Apurbadhan Mukherji, for Appellants: 
Bijan Bihari Das Gupta, for Respondents. 

JUDGMENT: This is an appeal against an 
appellate decree of the Subordinate Judge of Malda 
reversing that of the Munsif, 1st Court of the same 
place. The facts as far as necessary for decision 
of this second appeal are not very much in dispute. 

( 2 ) It appears that one Mohanta Rudrananda 
Giri Goswami sued on behalf of the Hindu vil¬ 
lagers of five villages for recovery of possession of 
certain properties from the defendants. He 
brought the suit in a representative capacity un¬ 
der O. 1, R. 8, Civil P. C. No sanction under S. 
92. Civil P. C. was taken or even applied for. It 
is clear that in the Settlement Record of Rights 
this property was staled as Mimma dakhal’ Abhoy 
Charan Sarkar 'gramya Sadharan pakshay’ and the 
property is shown as the property of Ratanti Kali- 
mata for Kali *pujah’. The present defendants 
are said to be the custodians of the property on 
the death of Abhoy Charan Sarkar. The suit was 
for removal of these defendants as they had 
neglected to perform the Ratanti Kali ’pujah’ as 
required. 


(3) Tne defence was that they were performing 
three other Kali ‘pujahs* though not the Ratanti 
Kali ‘pujah* and further that sanction under S. 
92. Civil P. C. was essential to bring this suit 
which was a suit for removal of trustees from a 
public and religious endowment and as the wor¬ 
shippers who had the right to worship were the 
public of that village only the sanction should 
have been taken by the villagers of that village 
and not of any other surrounding village. The 
question which has been agitated in this second 
appeal is the question of S. 92, Civil P. C. 


(4) The learned Munsif held that sanction was 4 
necessary but he was wrong in holding that the 
beneficial owners of the trust property were the 
public. Tne learned Subordinate Judge on the 
other hand held that the beneficiary of the trust 
was the deity but os the public*was not the bene¬ 
ficiary therefore S. 92 did not apply. Both of 
them are wrong. The beneficial owner in case of 
every religious trust except when it is a trust in 
favour of a religious institution like a ‘math* etc. 
is the deity. In a previous decision of mine I 
have already pointed out that under the Hindu 
Law there are two different classes of religious 
endowments, one in favour of religious ins tui¬ 
tions like a 'math* where the deity is immaterial 
and the institution is the primary thing 
and property belongs to the head of the 
institution as its owner as representing the insti¬ 
tution itself. The other class is where the deity 
is the principal thing and the beneficial owner of 
the property is the deity. 


In the present case, there can be no dispute that 
the deity is the principal thing. Therefore the 
beneficial owner in the present case is the deity 
and neither the public nor anybody else. In the 
case of a public trust as also in the case of pri¬ 
vate trusts the deity is always the beneficial 
owner. The nature of the trust is determined^ 
according to the character of the persons entitled 
as of right to worship. If such worshippers are 
the public, that is. a class or a large section or 
the entire general public, then the endowment is 
a public religious one. On the other hand, if such 
worshippers belong to a private family or a few 
private families, the nature of the endowment is 
a private religious one. In the present case, the 
Settlement Record makes it quite clear that the 
nature of the present endowment is a pubUc reli¬ 
gious one as the beneficial owner is a deity i.e., 
Ratanti Kalimata and the worshippers entitled as 
of right to worship are the public. The property 
is given and held for that particular purpose, 
namely, religious purpose, that is. the worship of 
the ceity. 

Therefore the only question which arises is whe¬ 
ther the defendants are trustees. It has already 
been decided in many decisions not only of this 
Court but of other Courts as well that the trustees 
mentioned in S. 92 need not be 'de jure’ trustees 
—*de facto’ trustees will sufficiently attract tne 
operation of the section. Therefore as the Settle¬ 
ment Record shows that Abhoy Sarkar was m 
custody on behalf of the deity, that is. he was ft 
de facto’ trustee whatever may be his leeal right 
to hold the position of a trustee, S. 92 will app*>. 
In the present case, as no sanction was taken un¬ 
der S. 92. Civil P. C. and the suit was brought 
under O. 1. R. 3 of the Code the suit was; not 
maintainable and therefore the suit was ngnwy 
dismissed by the learned Munsif and the learnea 
Subordinate Judge wrongly reversed tnat“dc.isiOT. 

It is not necessary for me. as no sanction at * 
was taken by anybody, to go into the next ques¬ 
tion whether sanction should be taken b\ tne \ 
lagers of that locality or can be taken by otne 
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persons as well as being interested as actual wor¬ 
shippers of the deity. 

(5) The appeal is therefore allowed. The decree 
of the learned Subordinate Judge is set aside and 
that of the learned Munsif is restored. Each party 
will pay its own costs in both the Courcs, namely, 
the Subordinate Judge's Court as weil as this 
Court. 

B/V.R.B. Appeal allowed. 


* A. LB. 1953 CALCUTTA 717 (Vol. 40, C. N. 273) 
G. N. DAS AND DEBABRATA 
MOOKERJEE JJ. • 

Uma Kanta Banerjee. Judgment-debtor v. 
Renwick and Co. Ltd., Decreev-holder and others, 
Respondents. 

A. F. O. O. (F. M. A.) No. 96 of 1952, D/- 
30-4-1953. 

(a) Civil P. C. (1908), 0. 21, R. 31 and O. 20 
R. 10 — Execution of decree for specific mov¬ 
able property, modes of. 

The decree-holder is entitled to apply for 
simultaneous execution of a decree passed 
in terms of O. 20, R. 10, by more than one 
of the modes of execution specified in O. 
21, R. 31 of the Code. The decree-holder 
cannot be compelled to exhaust his re¬ 
medy for delivery of the specific move¬ 
ables before he can be permitted to veek 
his remedy by the other modes mentioned 
in O. 21, R. 31. AIR 1926 Lah 110, Rel. on ; 
AIR 1927 Cal 652; AIR 1935 Cal 39, Ref. 
to; 13 Mad LJ 444, Distinguished. 

(Paras 8, 12, 15 & 16) 

i %T A jm° : C. P. C., O. 20, R. 10 N. 1; O. 21, R. 31 

U 5 * 

(b) Civil P. C. (1908), S. 51 and O. 21, R. 21 
— Simultaneous execution. 

Where the law prescribes more than one 
mode of execution, the option to choose 
the particular mode by which the decree- 
holder will seek his remedy rests with him. 
The above power of the decree-holder is, 
however, subject to the exercise by the 
Court of a judicial discretion vested in it 
under O. 21, R. 21 of the Code. (Para 13) 
Anno: C. P. C., S. 51 N. 2; O. 21, R. 21 N. 1. 

<9™ FvS 1 19 . 08) ’ I' 51 and °. 21, R. 31 
ment ” °* 001111 to order condi ti 0 aal attach- 

The power of an executing Court to en- 

J s subject t0 suc h condi- 
tions and limitations as may be prescribed 

«n™r h ^ deCr< ^ ol «V prQ y s ior execu¬ 
tion of his decree by delivery of the mov¬ 
able property and also by attachment of 

eiecutfnTc^r?V he ^^ent-debtor, the 
executing Court has power to order con¬ 
ditional attachment of the other property 
. „ (Paras 22 and 23) 

* Anno: C. P. C., S. 51 N. la, 2 and 4. 

, ^ a ' a H f 1 rnan,a A Kumar, with Sudhir Kr. Dutt, 

mrt P ?„ e ? Respond^tf ,ra ' W “ h S “ nil Kumar 
CASES CITED: 

1 |158 IS S IfefcM 

to ft HfLT 6 Lah « 8 

S55TJS 


M. N. Mukherji, learned Additional Subordinate 
Judge, Birbhum, dated 15-2-1952. 

( 2 ) Tile facts may be shortly put as follows: 
On 6-6-1951, the decree-holder respondent ob¬ 
tained a decree inter aha for specific delivery of 
possession of certain machines described in Sch. D 
to the plaint. The decree further directed that 
if possession could not be had, f he defendant 
would have to pay a sum of Rs. 54.794-14-0 as th? 
value of the said properties. As the judgment- 
debtor did neither deliver the properties men¬ 
tioned in Sch. D nor pay the price thereof as 
mentioned in the decree, the decree-holder filed 
on 3-8-1951. an application for execution of the 
decree. Tn the petition for execution the decree- 
holder prayed for a variety of reliefs including a 
prayer lor delivery of the said specific properties 
and for attachment of a decree obtained by the 
ludgment-debtor. The execution petition was re¬ 
gistered on 3-8-1951. and on the prayer of the 
decree-holder for attachment of a decree obtained 
bv the judgment-debtor the Court directed the 
issue of a notice to the judgment-debtor to show 
cause why the said decree should not be attached. 
Tlie Court further directed provisional attach¬ 
ment of the said decree. The judgment-debtor 
appeared in pursuance of the notice to show cause 
and prayed for time. Later on, on 18-9-1951. the 
decree-holder made a prayer for a direction on 
the judgment-debtor to deliver the said properties. 

This matter came up for hearing before the 
Court on 5-11-1951. The order of that date re¬ 
cords that the Court heard the pleaders of the 
parties and directed the judgment-debtor to fur¬ 
nish security for the value of the moveables des¬ 
cribed in Sch. D. by 26-11-1951. It was further 
directed that failing compliance with this direc¬ 
tion a writ for possession of the said moveables 
will issue. On 5-12-1951, the pleaders of the 
parties were again heard and the Court directed 
stay of issue of a writ of possession. The judg- 
ment-aebtor was allowed time to furnish security 

On 20-12-1951', as the judgment- 
debtor failed to furnish security, the Court 
directed the issue of a writ of possession. The 
judgment-debtor took no steps to have the order 
of 20-12-19ol. directing issue of a writ, of posses¬ 
sion vacated by appropriate proceedings. The 
judgment-debtor, however, came up with a peti¬ 
tion of objection under S. 47, Civil P. c. The 
relevant objection which has been pressed before 
us is that it was not open to the deeree-ho'.der 
ro pray for simultaneous execution of the decree 
by the issue of a writ for seizure of the property 
“2 for attachment of the judgment-debtor’s pri 
Potion of objection filed by the 
Judgment^ebtor was heard by the learned Sub- 
n J “ dge - and .was dismissed on 16-1-1952. 

Jhnnpnapn' Pr0P fhT ty of tWs order which has been 
challenged in this appeal. 

(3) Mr. Lala Hemanta Kumar who has poneared 

°t H'u appeal ha s raised onl^ two 
111 1116 first place> he has contended 
^ d f eC ^ ee oA Passed 111 accordance with the 
?■ R ' 10 - CivU P. c. the decree- 
holder must, in the first instance, exhaust his 

££*!speciiic mX'le 

he P ra y ^r relief by way of 

•ttadMtf WsTroSrtr jud ^ enWebt <>r or 

.i* 1 Si, *\!. PI>ort , of this contention the learned 
£ Ued on two decisions of this 
na “ ely - the case of — ‘Balmukunda Bisses- 

N ' my - °°- Ltd ’- AIR 1927 Cal652 
(A) and the case of — ‘Shlvaprasad sing v Pi-avor 
Kumari', AIR 1935 Cal 39 (B). 3 JefSh 
these cases before I refer to the relevant provi 
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sions of the Code bearing on this question. The 
decision in the first of the above two cases laid 
down that holders of a decree in terms of O. 20, 
R. 10 of the Code cannot execute the money part 
of it without having recourse to the procedure 
prescribed by O. 21. R. 31 of the Code. 

(5) I fail to see how the above decision assists 
the appellant in the present case. The proposition 
of law laid down in the above decision does not 
say in terms that the holder of a decree in 
terms of O. 20. R. 10, Civil P. C. cannot have 
simultaneous execution of tile decree by way of 
seizure of the property and attachment of the 
properties of the judgment-debtor. Moreover, the 
facts which came up for adjudication in the 
above case are entirely different. In that case 
decree was passed for compensation for 


A. I.H. 


a 


damages done to the properties of the decree- 
holder by the judgment-debtor which was assessed 
at Rs. 3500/-. The decree then provided for 
delivery of certain moveables belonging to the 
decree-holder and went on to add that if the move¬ 
ables were not delivered the judgment-debtor 
would have to pay a sum of Rs. 500/-. This 
decree was executed by the decree-holder on a 
statement made by him that the decree-holder 
had demanded delivery of the goods from the 
judgment-debtor which the judgment-debtor had 
failed to comply and that as such the decree- 
holder prayed for recovery of Rs. 500/-. This 
Court came to a finding of fact that there was 
no demand by the decree-holder as alleged in 
the execution petition and in that view this 
Court held that the execution of the decree for 
recovery of Rs. 500/- for failure to comply with 
the direction for deliver}’ of the moveables could 
not be allowed. 

(6) The case of — 'Shivaprasad Singh (B)’ 
merely followed the decision in the above case 
of — ‘Balmukunda Bissweswarlal (A)'. In my 
opinion, therefore, the cases cited do not pur¬ 
port to lay down the proposition that the decree- 
holder cannot in a petition filed by him for exe¬ 
cution of a decree under O. 20. R. 10, Civil P. C. 
claim relief both for recovery of the moveables 
and for attachment of the judgment-debtor's pro¬ 
perties. 

(7) The answer to this question must be found 
In the terms of O. 21. R. 31. Civil P. C. This rule 
supplanted S. 259. Civil P. C.. 1882. with some 
modifications. I shall first interpret the terms of 
O. 21, R. 31 of the Code. The relevant provision 
of O. 21. R. 31(1) provides that where the decree 
is for recovery of any specific moveab'e. the de¬ 
cree may be executed, if practicable, by the seizure 
of the moveables and by the delivery thereof to 
the party to whom it has been adjudged or by the 
detention in the civil prison of the judgment- 
debtor or by attachment of his properties or by 
both. 

(8) The sub-rule on its plain reading contem¬ 
plates more than one of the modes of execution 
mentioned in the sub-rule. This is apparent from 
the use of the words ‘‘or by both”. The fact that 
three alternative modes of execution are stated 
in the sub-rule does not indicate that only one 
of the modes should be availed of by the decree- 
holder first and before that is exhausted the de¬ 
cree-holder is not entitled to apply for execution 
in the other modes referred to in the sub-rule. 
Such an interpretation would render unnecessary, 
the use of the words “or by both” occurring in 
that sub-rule. In my view, the Legislature clearly 
intended that the decree-holder would have the 
option of pursuing his remedy by way of execu¬ 
tion in any one of the three modes mentioned 
therein or in more than one of such modes. 


(9) That that is the true view of O 21 R 
(1) is supported by the two sub-rules 2*and ^ 
which follow. * 


(10) The first part of sub-rule 2 envisages a 
state of things where the attachment of the 
judgment-debtor’s property is in force for three 
months and the judgment-debtor has not obeyed 
the decree for deliver}* of specific moveables. In 
such a case the Court may, on the application 
of the decree-holder, sell the attached property 
for recovery of the sum mentioned in the decree 
or. if the decree is silent therein, for such com¬ 
pensation as may be assessed by the executing ** 
Court. 5 


(ll»i6ub-rule 3 provides for cessation of the 
attachment of the judgment-debtor’s property in 
two cases, namely, (a) where the judgment-debtor 
has obeyed the decree and (b) where the attach¬ 
ment has remained in force for three months and 
the decree-holder has not applied for sale of the 
attached property or his application for such sale, 
if made, has been dismissed. 

(12) These two sub-rules, in my opinion, con¬ 
template a state of things where the attachment 
of the property is in force and there is also a 
prayer in the execution petition for specific re¬ 
covery of the moveable properties. 

(13) In interpreting the above rule one must 
bear in mind the well-settled principle that where 
the law prescribes more than one mode of execu¬ 
tion, the option to choose the particular mode by 
which the decree-holder will seek his remedy rests 
with him. The above power of the decree-holder 
is, however, subject to the exercise by the Court 
of a judicial discretion vested in it under O. 21 , 
R. 21 of the Code. 

(14) It must also be remembered that f he rules 
of procedure are mere hand-maids of justice and 
that the Court should aid the successful litigant 
in obtaining the relief to which he has been de¬ 
clared to be entitled under the decree of the 
Court 


(15) I cannot accede to the submission made on 
behalf of the judgment-debtor that the decree- 
holder should be compelled to exhaust his remedy 
for deliver}’ of the specific moveables before he 
can be permitted to seek his remedy by the other 
modes mentioned in O. 21. R. 31. 

(16) A similar contention in regard to the inter¬ 
pretation of O. 21. R. 30 of the Code which pro¬ 
vides for the execution of a decree for payment 
of money by arrest of the judgment-debtor or by 
attachment and sale of his property or by both, 
was negatived by a Bench of the Lahore High 
Court in — ’Hargobind Kissenchand v. Hukum 
Sing’, AIR 1926 Lah 110 (C). At p. Ill Shadi Lai, 
C. J. made the following observation: 

"If” (the Court), "has no authority to decline to 
make an order for committal to prison on the 
ground that the decree-holder should proceed 
in the first instance against the proper*y of the 
judgment-debtor.” 

In my opinion, the decree-holder is clearly en¬ 
titled to apply for simultaneous execution of a 
decree passed in terms of O. 20. R. 10. Civil P. C. 
by more than one of the modes of execution 
specified in O. 21, R. 31 of the Code. 

(17) I would also point out that under the Civil 

Procedure Code of i882 a somewhat similar ques¬ 
tion arose for decision in — 'Manavikraman v. 
Moyankutti', 13 Mad L J 444 (D>. This case was 
cited with approval in the two Calcu*ta decisions 
to which I have already referred. The relevant 
observation in the judgment of the Madras Court 
is in these terms: . r _ 1LU1 . 

"It is. therefore, only when after putting in iorct 
S. 259. Civil P. C. it is found that it is impost 
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ble to obtain the property ordered to be delivered 
that the alternative amount in the decree comes 
into operation.” 

(18) In that case the decree-holder was the ao- 
pellant before the High Court. The appeal suc¬ 
ceeded. The judgment of the lower Aopellate 
Court was reversed and that of the trial Court 
restored. What was the precise form of the order 
made by the trial Court or by the lower Appellate 
Court does not appear in the report which is 
extremely meagre. 

(19) ,It must be remembered that S. 259 of the 
Code of 1882 was in slightly different terms. Sec¬ 
tion 259 of the Code provided inter alia for exe¬ 
cution of a decree for recovery of specific move¬ 
ables either by seizure of such moveables and deli¬ 
very thereof to the decree-holder or by arrest or 
by attachment of the judgment-debtor’s property 
or by both arrest and attachment of the judg¬ 
ment-debtor's property. The provision in O. 2 I 

R. 31 is somewhat dissimilar. The prwisi n in 
O* 21 , R. 21 omi f s the qualifying words “arrest 
and attachment of the judgment-debtor’s pro¬ 
perty” which followed the words “or by both” in 

S. 259 of the Code of 1882. This decision, there¬ 
fore. is of no assistance in the present ca<e. The 
first contention raised on behalf of the appellant 
must therefore be overruled. 

(20) I may observe that Mr. Mitter who has 
appeared for the decree-holder respondent pressed 1 
us not to decide this question on the ground that I 
In the Court below the judgmenWebtor did not i 
press this point. There is considerable force in 
this contention. As the objection was raised in , 
the execution petition, we have preferred to dis- 1 

KHL^Lf5 e K. C0n H nti0n rais€d on behalf of the 
Judgment-debtor also on its merits. 

^ond contention on behalf of the ap- . 
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of a receiver; or (e) in such other manner as the 
nature of the relief granted may require. Tliis 
power is subject to such conditions and limita¬ 
tions as may be prescribed. In the present case, 
as I have already indicated, there is no provision 
which bars the power of the Court to order con¬ 
ditional attachment. As the Court has in the 
facts of this case the power to direct attachment, 
as an aid to the effective exercise of such power 
the Court is empowered to direct conditional at¬ 
tachment so that the exercise of the power of 
ordering attachment may not be rendered in- 
fructuous. In my opinion, the second contention 
has also no force. 

(24) In the result, this appeal fails and Is dis¬ 
missed with costs. 

(25) DEBABRATA MOOKERJEE J. : I agree. 

B/K.S3. Appeal dismissed. 


-aucouy ijuiniea out. 

lone fh° ndit A° nal - attachment was made 

h nd P ereafter in spite of an order by 

S ff i¥h re,Uiri f g thD J ud *nient,debtor 

g? 2ESS2 ^ tl } er / wa5 an n^er for furnish¬ 
ing security. The judgmentrdebtor took timp to 

comply with it but did not do so Thwe w™s an 

order for issue of a wnt for the seizure of the 

at° that ^ The J ud £ment-debtor did not 
at of !*SC rai f e anv objection that the condi- 
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nor wasThe^evX oVSXTouKrSS 
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P. N. MOOKERJEE AND GUHA RAY JJ. 
Khagendra Nath, Petitioner v. Junior Asses¬ 
sor Procurement P. S. Sonarpur, Opposite 
Parties. 

, n ?i vi L Revn - Cases Nos - 934 > 1036 and 1312 of 
1953, D/- 4-6-1953. 

W 5?t Bengal Foodgrains (Intensive Procure- 
Order (1952) — Hearing of appeals in 

mil,? ^ P K Pe ^^ 0fficer should bear in 
mind that if by doing so individual cases do 

JK*.*® 1 ? r ° J pe i: t * eatinent on merits, there is a 
of justice to parties concerned and a 
failure to protect their statutory rights. 

(Para 3) 

n ® ,s ?* Nato Naskar and Bankim Chandra 
Roy, for Petitioner in 934; Sen Gupta and 

Rnr° y Nit riSh p a • Mul £ ierjee > for p ct it toner in 
1036, Nitya Ranjan Biswas, (Not Present), for 

9 mrir n< v 10 13 o’ Hemendra Kumar Das. and 
Parties. Kumar Roy Choudhury, for Opposite 

These three Rules arise out of 

^wi g o Under the West Be ngal Foodgrains 
(In.ensive Procurement) Order, 1952. The Rules 

^ edireC H. aga,Pst the order the appellate 
officer rejecting the petitioners’ appeals unde? 

5555?^ P rov *sion of the said Order gi?- 

TinHpr r «u ht °?, ap P ea ! to the persons aggrieved 
Under the said provision the appeal has to he 

filed within seven days from the date of 
service of the order in Form No C" — to 

3 slugs p i?s 

s as on Mrsrs? a "« d iH s s 

If *t“ !S SS 

a Ss® 

appealc on . omcar nas thrown out the 

SSSA.-3 ss 

correct and S. 5 of the T* ls quite 
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question, therefore, of applying S. 5 cf the 
Limitation Act to the present cases arises or 
could have possibly arisen. This position, as 
we have already indicated, is not controverted 
by the State. These Rules are, therefore, made 
absolute with costs, hearing fee being assessed 
at three gold-mohurs in each case. The peti¬ 
tioners’ appeals will be accepted as duly pre¬ 
sented in time and will be heard now on the 
.merits and decided according to law by the 
appellate officer. 

(2) Before leaving this subject, we think it 
proper to point out that it has been alleged 
before us that in the group of appeals in which 
the three cases before us were included for 
hearing, there were other cases where also no 
question of limitation could have arisen upon 
the admitted facts and even those cases have 
been dismissed on the ground of limitation. If 
that is a fact, it is only fair that the learned 
appellate officer should examine the records of 
these cases and pass appropriate orders so that 
the subject’s rights guaranteed by the statute 
may not be unlawfully or unduly prejudiced. 
When the statute has given a right of appeal, 
it is net only desirable—but it is just and pro¬ 
per and only fair,—that this right of appeal 
should be allowed to be exercised in accordance 
with law. The officers entrusted with the hear¬ 
ing of such appeals should be particularly 
careful that their orders do not amount in 
•efTect to a denial of this right of appeal. 

(3) It has also been brought to our notice 
that these cases, namely, appeals under the 
Order, referred to above, are almost invariably 
taken up in batches of very large numbers and 
it may be that there is some substance in the 
general complaint that individual cases do not 
get proper treatment on their merits. If that is 
so, the result undoubtedly is that there is denial 
of justice to the people concerned and their 
statutory rights are not duly recognised or res¬ 
pected and they are not given the protection 
to which, to say the least, they are legitimately 
entitled. It is only desirable that this aspect 
of the matter also should be kept in view when 
appellate officers deal with appeals under the 
West Bengal Foodgrains (Intensive Procure¬ 
ment) Order, 1952. 

(4) We would not make any further obser¬ 
vations in these cases but we expect that the 
appellate officers will act and guide themselves 
in future in the matter of appeals under the 
Order in question in the light of the observa¬ 
tions we have made in these Rules. 

C/M.K.S. Order accordingly. 
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SEN J. 

Krishna Chandra, Defendant-Petitioner v. 
Panchu Ghosh and others, Opposite Parties. 

Civil Revn. No. 2891 of 1951, D/- 25-7-1952. 

(a) West Bengal Bargadars Act (2 of 1950), 

Ss. 7 and 9 — Dispute as to division or delivery 
of ‘barga* paddy — Dispute must be referred 
to Board — Civil Court has no jurisdiction — 
(Civil P. C. (1908), S. 9). (Para 3) 

Anno: Civil P. C., S. 9 N. 51. 

(b) West Bengal Bargadars Act (2 of 1950), 
S. 3 (2) — Division of produce. 

The division of produce must be made, in 

the absence of a written statement, in the 

manner recited in S.. 3 (2). (Para 4) 


Binayak Nath Banerjee, for Petitioner: Bire- 
swar Chatterjee, for Opposite Parties. 

ORDER: This is a revisional applica¬ 
tion under S. 25, Provincial Small Cause 
Courts Act from the decree passed by Shri 
A. K. Sen, Munsif, 1st Court. Baraset, sitting as 
S. C. C. Judge in S. C. C. Suit No. 129 of 1951. The 
plaintiff instituted the suit for recovery of Rs. 89/- 
as the price of ‘Bhaga Paddy grown in 1357 B. S. 
in the plaintiff’s land let out in ‘Barga’ to the 
defendants. The defendants contested the suit 
contending that they were in possession of the + 
land not as ‘bargadars’ but as tenants at the 
rental of Rs. 8/- per year. The defendants also 
denied the plaintiff’s claim as to the quantity of 
the produce and the price. The learned Munsif 
held that the defendants were ‘bargadars’. On 
the evidence adduced before him as to the quan¬ 
tity of produce and the price, he found that the 
plaintiff was entitled to recover Rs. 67/-. The 
suit was decreed in part accordingly. 

(2) Against that decree defendant 1 has filed 
this revisional application. The points urged in 
this Court are entirely new points viz., that in 
view of S. 7, West Bengal Bargadars Act 1950 
taken with S. 9 of the same Act, the civil Court 
had no jurisdiction to decide the dispute relating 
to the delivery of barga paddy and that in any 
case the division should have been made in ac¬ 
cordance with the principles laid down in S. 3 
of the Act. 

(3) It appears to me that there is substance in 
the contentions raised here. The West Bengal 
Bargadars Act 1950 came into force on 15-3-1950 
and therefore it was in operation when the S. C. C. 
Suit No. 129 of 1951 was instituted. Section 7. 
Bargadars Act provides that every dispute between 
a ‘bargadar’ and the owner whose land the ‘bar- 
gadar* cultivates with regard to the division or ^ 
delivery of the produce shall be decided by a 
Board established for the local area within which 
such land is situated. Section 9(2) provides that 
no Court shall entertain any suit or any proceed¬ 
ings in respect of a matter required under sub- 

s. (1) of S. 7 to be decided by a Board referred to 
in that sub-section. The Board referred to in 
that sub-section is the Board established for the 
local area within which such land is situated. II 
therefore there is such a Board established, the 
dispute as to the division or delivery or the produce 
must be referred to that Board and in that case 
the civil Court would have no jurisdiction. It 
has. therefore, to be ascertained whether there is 
such a Board established. Only if it is found 
that there is no such Board the Civil Court will 
have jurisdiction. 

(4) Even if the civil Court has jurisdiction divi¬ 
sion of the produce must, be made in the absence 
of a written agreement in the manner recited in 
cl (2) of S. 3, Bargadars Act. This section was 
not considered by the learned Munsif because, 
as already stated the objections were not taken in 
the Court below. Accordingly the suit must go 
back to the learned Munsif for disposal according 
to law after deciding whether there is a Board 
established in the local area where the land is 
situated. The Rule is therefore made absolute 
and the decree of the lower Court is set aside and 
the suit remanded for decision in accordance with 
the directions given. 

(5) In view of the fact that the substantial 
questions of law were not raised in the lower 
Court, the plaintiff-opposite party will get tne 
costs of this Court. 

B/V.R.B. Rule made absolute. 
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CHAKRAVARTTI C. J. AND SARKAR J. 


Income-tax Officer, Companies District 1 , Cal¬ 
cutta and another, Assessee v. Calcutta Discount 
Co., Ltd. 

A. F. 0. O. No. 54 of 1952, D/- 25-3-1953. 


(a) Constitution of India, Art. 226 — Scope — 
Order under special Act — Revaluation of 
grounds — (Income-tax Act (1922), S. 34). 

The terms of Art. 226 are very wide ar.d 
the writs which the article contemplates are 
not limited to writs of the precise scooe and 
character of the English writs. But*, how¬ 
ever wide the language of the article and 
however various the writs cr orders it con¬ 
templates, the width of language has no 
effect of releasing the article altogether 
from the limitations which attach in England 
to interference by means of high preroga¬ 
tive writs. There are certain obvious direc¬ 
tions in which more extended power can 
legitimately be exercised under the article, 
but a revaluation of the grounds on which 
a particular order was made in a pending 
income-tax proceeding, governed by its own 
special law and provided with its own spe¬ 
cial remedies, is not one of such directions. 


(Para 9) 

(b) Income-tax Act (1922), S. 34 — Assessee’s 
failure to disclose fact that he was dealer in 
shares — Notice under S. 34, held justified. 

(Para 9) 

Anno: Income-tax Act, S. 34 N. 5. 

(c) Income-tax Act (1922 as amended in 1948), 
0 - 34 — Retrospective operation — Effect of 
substitution of new section — Finance Act and 
Income-tax Act, relationship. 

Section 1 (2) of the Income-tax and Busi¬ 
ness Profits Tax (Amendment) Act, 1948, is 
really concerned with retrospective opera¬ 
tion o£ provisions of the Amending Act and 
not of the amendments themselves, which 
must be judged by their own language and 
place assigned to them in the Act. 

(Paras 18 , 21a) 
The plain effect of the substitution of the 

T! h ?£ ec J from 30-3-1948, is that 
from that date the Income-tax Act is to be 
read as including the new section as a part 

effecT^fh l£ 11 * S to i be S0 read ’ the further 
f5f£L of *5® express language of the section 
is that so far as cases coming within Cl. (a) 

°’L s t ub ; s - , (1) are concerned, all assessment 

1Q4ft Wlth v n eight years fr0m 30-3- 

1948, and from subsequent dates, are within 

{?ri^ U th ieW nf nd U Y U1 apply t0 th em, pro¬ 
vided the notice contemplated is given with- 

nuroi C e w e ^ fL yeai T- What is not within the 
purview of the section is an assessment year 

which ended before eight years from 30 - 3 - 

™ (Para 18) 

Scope of new S. 34 discussed. 

(Paras 22-28) 

Even i £ a question of construction hp 
assumed to be involved, there is no bar in 
right % the new section bei^g 
wLl aS operatmg retrospectively. Even 
if there/be any vested right, the words of 
the section are sufficiently clear to indicate 
.the Legislatures intention to affect it. 

nru (Para 30) 

When the Finance Act of a particular 

P . 9 „ y ® ar ’ say 1943 - was passed, it at once 
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made tax, computed at the rates it fixed, 
chargeable on the total income of every 
assessee assessable in that year, whether or 
not such income was disclosed or fully dis¬ 
closed. Section 34 only helps to bring the 
undisclosed part of the income to light, a 
part to which a charge of tax has already 
been attached by the relevant Finance Act, & 
in order that the part, so traced cut, may 
be brought under assessment at the rate 
already fixed, the operative force of the 
Finance Act does not require to be invoked 
and applied again. The old Finance Act 
covered the whole of the true assessable 
income and is sufficient to attach a tax to 
the whole of it. So long, therefore, as an 
amendment cf the Income-tax Act does not 
make a new category of income chargeable 
to tax with retrospective effect, no further 
aid from the Finance Act is necessary in 
order to make a retrospective amendment 
effective. (Para 22) 

Their Lordships of the Privy Council in 
— ‘AIR 1945 PC 89* laid down no general 
proposition that the Income-tax Act could 
not operate at all till a Finance Act made it 
applicable to a particular assessment year 
and that even the procedural sections re¬ 
quired to be so applied. (Para 21) 

Anno: Income-tax Act, S. 34 N. 1. 

S. Mitra, for Assessee; E. R. Meyer and B. L. 

Pal, for the State. 

CASES CITED: 


. > *-— - ni v-f w 

(B) (’50) AIR 1950 All 270: 1950-18 1TR 75 

(C) (’53) AIR 1953 Nag 185: 1953-23 ITR 13L 

(D (PC) 10) AIR 1940 Pc 124: 67 Ind App 239 

(E) (1932) 144 LT 84: 16 Tax Cas 1 

(F) (’14) AIR 1914 Cal 806: 41 Cal 1125 (FB) 

(G) (’30) AIR 1930 Cal 34: 56 Cal 1117 
CHAKRAVARTTI C. J.: This aopeal involves 

a short and simple point, but it was sought to be 
presented as if it involved an intricate question of 
interpretation of statutes and also a profound 
question of constitutional law. In my opinion 
whatever the true answer to the question may be’ 

th f£f •rh n0 f 00 /" f0r either intricacy or Profoundly! 
* 2 ' facts are equally simple. The respon- 
private limited company, incorporated 
i f tl i e Radian Companies Act and having its 
registered office at 8, Clive Row, Calcutta. For 
the assessment years 1942-43, 1943-44 and 1944-45 
assessments were made on it by three several* 

ilSms 4i,S. pectIvely 2M ' 19 «’ u-a-niTSS 

S 2 ^) a *ff nsnts were made under 

ni Act * upon returns being fur- 
oif arnou ? ts of tax demanded were 
dl V y pai ?‘ Subsequently, on 28-3-1951, three sepa- 
rate notices were issued to the respondent, call¬ 
ing upon it to submit fresh returns for the three 

SrS/SS "“ lTe to theSd K e aS 

ment years, with a view to re-assessments nf tv.* 

not lces were issuwl^under S ?4 

Eh^b 1 « amended by the Income-tax’ and 

19 «f^ Tax (Amendment) Act. (48 or 

concerned ^H? at , 4116 income-tax Officer 
concerned had reason to believe that the Income 

,0 “t 01 *« »ad ten under-'SeieT 

fnrn ? ome “despondence, the respondent 

in^Sligs 1 ? ‘"SSL ln compUance with the nStSs 

r 51, douiB so unde r Pretest, and it re! 
turned, as we were Informed from the Bar 

same items tor each respeotive y Bs r M “on ,$o 
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previous occasion. Thereafter, on 18-9-1951, the 
respondent moved this Court under Art. 226 of 
the Constitution of India for various reliefs, among 
them being appropriate writs on the first appel¬ 
lant, directing him to forbear from proceeding 
further on the basis of the notices issued and to 
certify and return to this Court the relevant re¬ 
cords in order that the proceedings might be 
quashed. Bose, J., before whom the application 
was moved, issued a very comprehensive Rule and 
by an order made on 26-3-1952, he made the Rule 
absolute to the extent that he prohibited the ap¬ 
pellants from proceeding with the assessment pro¬ 
ceedings, pursuant to the notices issued on 28-3- 
1951. The second appellant, the Union of India, 
had been added as a party in the course of the 
proceedings on its own application. 

(4) It appears that two points were urged before 
Bose J. It was contended that the proceedings 
were bad in law, inasmuch as the conditions pre¬ 
cedent required to give jurisdiction to an Income- 
tax Officer to proceed under S. 34 were absent in 
the present case and. secondly, that the section, 
as amended in 1948. could not at all apply to as¬ 
sessments for the three years in question, as f he 
amendment had no retrospective operation. The 
learned Judge overruled the first contention, but 
accepted the second. Thereafter the present ap¬ 
peal was preferred. 

(5) The principal question to be decided in the 
appeal is thus whether the present S. 34, Income- 
tax Act, is retrospective in operation, but it will 
be convenient to dispose of first a contention 
faintly urged by the respondent against the learn¬ 
ed Judge’s conclusion on the first point. It was 
argued that he was wrong in holdmg that no writ 
of prohibition or certiorari could lie in the present 
case on the ground that the conditions precedent 
to the issue of notices under S. 34 did not exist. 

(6) The point, to my mind an exceedingly thin 
one, arises in the following way. Sub-section (1) 
of S. 34, so far as is material, provides that if the 
Income-tax Officer “has reason to believe” that by 
reason of the omission or failure on the part of 
an assessee to disclose fully and truly all material 
facts necessary for the assessment for any year, 
the income, profits or gains of that year have 
been under-assessed, he may Issue a notice con¬ 
taining all or any of the requirements which may 
be included in a notice under S. 22(2), calling for 
a return from the assessee. 

The facts in the present case, according to an 
affidavit of the officer who issued the notices, are 
that in each of the years in question there were 
profits arising from sales of shares, but those pro¬ 
fits were left out of the assessments on a repre¬ 
sentation made on behalf of the respondent com¬ 
pany that it was not a dealer in shares. The 
profits were, therefore, not taxed, as the assessing 
officer was led to believe that the dealings in 
shares were casual transactions and in the nature 
of mere changes of investments. During the as¬ 
sessments for subsequent years, however, it tran¬ 
spired that the respondent company had in fact 
been carrying on business in shares and thereupon 
the income from that source was included in the 
assessments. The Income-tax Officer, dealing with 
the subsequent assessments, was in those circum¬ 
stances led to believe that the income for the three 
prior years in question had been under-assessed 
and he recorded the reasons for his belief in the 
following words: 

“At the time of the original assessment, the then 
I.T.O. merely accepted the company’s version 
that the sale of shares were casual transactions 
and were in the nature of mere change of in¬ 


vestments. Now the results of the company’** 
trading from year to year show that the com¬ 
pany has really been systematically carrying on. 
a trade in the sale of investments. As such, the 
company has failed to disclose the true inten¬ 
tion behind the sale of shares and as such & 
34(1) (a) is attracted.” 

(7) On those facts. Bose J. held that the case 
was not one where there were no materials before 
the Income-tax Officer on which he could form the 
belief. He pointed out that all that was necessary 
under S. 34 to give jurisdiction to the Income-tax 
Officer to proceed, was his personal satisfaction as 
to the existence of the conditions precedent re¬ 
quired to attract the section and therefore the 
legislature had given him power to determine for 
himself the existence of the preliminary facts oa 
which the further exercise of his jurisdiction de¬ 
pended. The learned Judge added that though the 
reasons for the Income-tax Officer’s belief might 
be examinable by a court of law, they were examin¬ 
able only for the purpose of seeing whether there 
was some prima facie ground for the belief, but 
the court could not interfere by means of a writ 
on its own view of the grounds that they were not 
sufficient. If the Income-tax officer came to a 
wrong decision, the assessee’6 remedy lay in the 
proceedings provided for by the Income-tax Act 
itself. 


(8) These propositions of the learned Judge 
were not questioned by Mr. Mitra wh> 
appeared on behalf of the respondent company, 
but what he contended was that, on his own 
showing, the Income-tax officer had no reason 
to believe that the respondent had failed to dis¬ 
close fully and truly all material facts necessary 
for its assessment for the three years in iues- 
tion. It was argued that the facts were all known 
at the time of the original assessments and all 
that was being said now was only that the res¬ 
pondent “had failed to disclose the true intention 
behind the sale of the shares”. It was therefore 
not a case of non-disclosure of facts on the part 
of the assessee and, on the part of the Income- 
tax Officer, it was only a case of change of opin¬ 
ion as to known facts. 

(9) I am clearly of opinion that this conten¬ 
tion of Mr. Mitra is not one that can be enter¬ 
tained in a proceeding under Art. 226 of the Con¬ 
stitution. I am aware that the terms of that 
Article are very wide and also that the writs 
which the Article contemplates are not limited to 
writs of the precise scope and character of the 
English writs. But however wide the language 
of the Article and however various the writs 
or orders it contemplates, I find myself unable 
to hold that the width of language has the 
effect of releasing the Article altogether from the 
limitations which attach in England to interfer¬ 
ence by means of high prerogative writs. There 
are certain obvious directions in which more 
extended power can legitimately be exercised 
under the Article, but a valuation of the grounds 
on which a particular order was made in a 
pending proceeding, governed by its own special 
law and provided with its own special remedies, 
does not appear to me to be one of such direc¬ 
tions. 


* 


Even on the merits, Mr. Mitra's contention 
oes not appear to me to have any substance In it. 
he expression that the respondent had failed to 
isclose “the true intention behind the sale oi 
lares” may lack directions, but that deficiency or 
ineuage is not. sufficient to enable the respon- 
ent to contend, in view of the circumstances 
Ueged, that no failure to disclose facts was being 
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(2) No order of assessment under S. 23 or of 
assessment or re-assessment under sub-s. ( 1 ) of 
this section, shall be made after the expiry, in 
any case to which cl. (c) of sub-s. (1 1 of S. 28 
applies, of eight years, and in any other case, 
of four years from the end of the year In 
which the income, profits or gains were first 
assessable.” 

(13> By Ss. 2 to 12 of Act 43 of 1948, fairly ex¬ 
tensive amendments of the Income-tax were 
made. Section 34 as dealt with by S. 8 and 
what that section did was not to make altera¬ 
tions in the old section, but to replace it com¬ 
pletely by a new section of a seif-contained 
character. The relevant portions of the suds i- 
tuted section are as follows: 

"34 (1) If— 

(a) the Income-tax Officer has reason to 
beneve that by reason of the omission or failure 
on the part of an assessee to make a return 
of his income under S. 22 for any year or to 
disclose fully and truly all material facts neces¬ 
sary for his assessment for that year, income 
profits or gams chargeable to income-tax have 
escaped assessment for that year, or have been 
under-assessed, or assessed at too low a rat- or 

™ de the sub -' ect of excessive relief 
X" the Act or excessive loss or depreciation 
allowance has been computed, or 

.^Withstanding that there has been no 

the Mrt° r 0 f as mentioned ^ cl. Ca) on 
u of the lessee, the Income-tax 
n^ e c ^ aS m consoque ncc of information in his 
possession reason to believe that income, n-ofitf 
or gams chargeable to income-tax has escanod 
assessment for any year, or htTve S n u E 
assessed, or assessed at too low a rate or have 

Sgft’WSW.TSt? sfess 

faluS”“ntoc b L ee (” "Sta S 

sene on the assessee, or. if the assesses « 
company, on the principal officer thoro^ a 

FSSraP 

be. apply accordingly as if the nntiel as mny 
notice under that sub-Stion ° tlCe Wero a 

Provided that — 

at^which rate 

Income, proflts or gains not escaSIL had the 
or M w.wn'S thSW assessment 

ment or re-assessment in of asscss * 

cl. (a) of wSSlS) of thufl within 

made after the exnirv ° n sha11 be 

order of assessment nr years » ftnd no 

other case shall be made^fSr^'th^P i! ? any 
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complained of. On the facts as stated by the Income- 
tax Officer, it is clear that there had been a failure 
to disclose the fact that the respondent was a 
dealer in shares and what the Income-tax Officer 
meant by the language used by him was that 
the respondent had not disclosed that the sale of 
shares had been of the nature of a trading sale, 
made in pursuance of an intention to make a 
business profit and not of the nature of a change 
of investment, made in pursuance of an inten¬ 
tion to put certain capital assets into another 
form. If that 'oe so, it is equally clear that the 
Income-tax Officer who, by the way was a suc¬ 
cessor to the officers who had made the original 
assessments, was not merely changing his opinion 
as to facts previously known, but was taking 
notice of a new fact. The contention of the res¬ 
pondent must therefore be overruled. 

(10) Turning now to the contentions of the 
appellants, it was argued that in view' of the 
terms of the new S. 34 and the provisions of 
the amending Act, no question of retrospective 
oDeration arose at all and, secondly, that, in 
any event, S. 34 was concerned with mere proce¬ 
dure in which no one had a vested right and 
therefore there was no bar to the applicability 
of the new section to past assessments. 

(11) Before dealing with these contentions, it is 
necessary to set out the relevant portions of 
S. 34, as they stood before the amendment and 
as they stand now and also to state in what 
form the amendment was made. 

(12) The Indian Income-tax Act, 11 of 1922 
has recognised from the beginning that, for 
various reasons, the income of an assessee during 
a particular year may escape assessment altogether 
or that an assessment made of it may not bring 

l the whole of the assessable income under tax 
» or may not charge the proper amount of tax on 
it and it has therefore contained in S. 34 a Dro- 
vision for making assessments beyond the normal 
time or re-openlng assessments. The section has 
been amended from time to time and immediately 
tefore the amending Act of 1948. the relevant por¬ 
tions of it stood as follows: 

"Ihiih 2L to cons f quei i<- e of definite information 
tlv c ?H ,e tato b*® Possession, the Income- 

tax Officer discovers that income, profits or 

g«tas diargMWe to income-tax have escaped 

S en rtv Dy h y<!ar ° r haVe been und <*- 

assessed, or have been assessed at too low a 
2^5# 0r , have „ ? een the subject of excessive 
i Under tWs Act ' the Income-tax Officer 
111 any case in which he has reason to 

tieffia^ t hi!* e i assessee has concealed the par¬ 
ticulars of his income or deliberately furnished 

inaccurate particulars thereof, at any toS 
within eight years, and in any other Lse^t 
any time within four years of the end of that 
year, serve on the person liable to pay tax on 
such income, proflts or gains, or. in toe case of 
a company, on the principal officer thereof n. 
notice containing all or any 0 f the reaffirm 
ments which may be included in a notfce 
t under sub-s. (2) of S. 22 and may proceed to 
a^ess or re-assess such income, profit? 
and toe provisions of this Act toall, so flfS 
?* y J“- a PPjy accordingly as If the notice 
a notice under that sub-section: 

Provided that toe tax shall be charged at 

had ?n WhiCh il fl?° uld have charged 
had toe Income, profits or gains not escaned 
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sen*ice of the notice, even if such period ex¬ 
ceeds the period of eight years or four years, 
as the case may be.’’ 

(14) As already stated, amendments of the 
Income-tax Act were made by Ss. 2 to 12 of Act 
43 of 1948. That Act itself came into force 
on 8-9-1948 but. by S. 1 (2), it prescribed the 
dates on which certain of its provisions and 
certain amendments made to the Income-tax Act 
were to come into force. Section 1 (2) is in the 
following terms: 

‘ Sections 3 to 12 shall be deemed to have come 
into force on $0-3-1948 and the amendment 
made in the Income-tax Act, 1922 (11 of 1922) 
by S. 2 shall be deemed to be operative so as 
to apply in relation to all assessments subse¬ 
quent to the assessment for the vear ending 
on 31-3-1948.” 

(15) The first argument of the appellants was 
that by reason of the provisions of S. 1 (2) of the 
amending Act, the new S. 34 was to be deemed 
to have been on the statute-book on 30-3-1943 
and if it was there on that date, then by its 
own express language it applied, on and from 
that date, to all assessment years, in cases coming 
under Cl. (a), from the end of which eight 
years had not elapsed on the date of the issue 
of the notice. There was no question of any 
retrospective operation. The earliest of the three 
assessment years involved in the present case 
ended on 31-3-1943. Eight years from that date 
would expire on 31-3-1951. The notice given on 
28-3-1951 under the new section which was already 
in force and expressly authorised the issue of a 
notice within eight years, was thus clearly within 
time and the proceedings based on the notice 
were perfectly valid. The notices issued in res¬ 
pect of the two subsequent years were even more 
clearly within time. 

(16) Unfortunately, Bose J. did not deal with 
this aspect of the matter at all, but proceeded 
on the well-known general lines. All that he held 
was that S. 34 did not relate to procedure, pure 
and simple, but affected a substantive right, viz., 
tlie protection given to the assessee not to be 
subjected to re-assessment except only under cer¬ 
tain conditions and within a certain time and 
that, therefore, it could not have retrospective 
operation unless the statute indicated that it was 
intended to have such effect. The learned Judge 
seems to have thought that by providing by S. 1 
(2) that the new S. 34 was to be deemed to 
have come into force on 303-1948, the amending 
Act had itself stated to what extent the new 
section was intended to operate retrospectively. 
Ke concluded as follows: 

“The amendment is expressly made retrospective, 
so far as S. 34 is concerned, from 303-1948. 
It has no further retrospective operation.” 

(17) The learned Judge did not state expressly 
what he meant by “further retrospective opera¬ 
tion”, but since he held all the three notices 
and the proceedings pursuant thereto to lie 
without jurisdiction, his meaning apparently was 
that the new section could not apply to any 
assessment year ended prior to 303-1948 or to 
any income-tax affair of any assessee prior to 
that date. 

(18) In my opinion, the reasoning of the learned 
Judge does not dispose of the matter and if I 
may say so with respect, it does not seem to 
me to explore and examine fully the meaning of 
the new section being brought into force on 
30-3-1948. It is true that the section must be 
taken to have come into force on that date and 
not on any earlier date. The date on which it 


came into operation cannot be pushed back fur¬ 
ther. But given that the section came into 
operation on 30-3-1948, in deciding in what 
manner it would operate, it is pertinent to en¬ 
quire first what the section itself says. The 
learned Judge has observed that “the amendment 
is expressly made retrospective so far as S. 34 is! 
concerned from 30-3-1948”, but that really is not 
the retrospective operation of S. 34, but of the 
amending Act which, though it became law only 
on 8-9-1943, operates, so far as it substituted a 
new section for the old S. 34, with effect from 
30-3-1940. The effect of S. 8 of the amending Act 
so operating with respect to S. 34 was that it 
placed the section on the statute-book as on 
30-3-1948 and made it a part of the Income-tax 
Act on and from that date. But what was the 
effect of such introduction of the new S. 34 on 
the Income-tax Act itself? The effect was that 
the Income-tax Act. speaking on and from 
30-3-1948 with the new section as a part of it, 
began to say in the words of the section itself, 
and therefore expressly by its own words, that 
in cases coming under cl. 1 (a) of the section, 
the Income-tax Officer would be entitled to issue 
a notice within eight years from the end of any 
assessment year in respect of which proceedings 
or further proceedings seemed to be called for. 
One has only to read the Act, standing so 
amended on 30-3-1948 and one finds at once a 
clear provision that all assessment years, ending 
within eight years from that date, are covered 
by it, as also all assessment years ending within 
eight years from subsequent dates. It. is imma¬ 
terial that some of them may be years ended 
before 30-3-1948. The question is not one of retro¬ 
spective operation at all but a question of what 
the section says and how far the section, having 
come into force on 30-3-1948, extends by its own 
words. Had the section merely created a right 
in favour of the Income-tax Officer to issue a 
notice in respect of escaped or under-assessed 
income and not included a provision as to the 
period up to which computed from the end of 
the assessment year concerned, the right could 
be exercised, a question might conceivably arise 
as to whether it was intended to be retrospective 
in operation, but in view of its clear terms, the 
section gives rise to no such question. 




The plain effect of the substitution of the new 
S. 34 with effect from 30-3-1948 is that from that 
date the Income-tax Act is to be read as includ¬ 
ing the new section as a part thereof and if it 
is to be so read, the further effect of the express 
language of the section is that so far as cases 
coninj within cl. (O of SJb-s. (1) are concerned, 
all assessment years ending within eight years 
from 30-3-1948 and from subsequent dates, are 
within its purview and it will apply to them, 
provided the notice contemplated is given within 
such eight years. What is not within the 
purview of toe section is an assessment year 
which ended before eight years from 30-3-1948. All 
toe three assessment years in question in the 
present case ended within eight years 'Tom 
30 - 3-1948 and also within eight years from the 
date of toe notices and accordingly toe proceed- « 
ings taken are authorised by toe section and 
are valid. 


(19) It was. however, contended by Mr. Mltra 
hat another principle had to be ton ” 
iccount and that principle waa that no a*Uon 
>f the Inoome-tax Act could apply 
nent of income in any year unless the Finance 
*ct for that year made it applloibie to suto 

:ncome. It was picturesquely urged '5,A hi ne 
tself, the Income-tax Act was an inert machine 
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which could move only if the power of move¬ 
ment was imparted to it by a Finance Act and. 
therefore, where the Act was not applied to the 
income assessable in a particular year by the re'e- 
vant Finance Act, such income remained un¬ 
affected by its provisions. As a corollary to tha* 
provision, it was argued that what (he annual 
Finance Act made applicable to the income assess¬ 
able in the year, was the Income-tax Act. as'it 
stood at the date of the Finance Act and there¬ 
fore amendments of the Income-tax Act, subse- 
l quently made, could not apply to such income, 
as there would be no Finance Act to make them 
applicable. Accordingly it was contended that th° 
fact that the new S. 34. coming into force on 
30-3-1948, authorised the issue of a. notice in 
respect of assessment years ended within eight 
years was not sufficient io make the section prac¬ 
tically operative in respect of years ended prior 
to 30-3-1948, the date on which the Indian Finance 
Act of 1918 also came into force, because the 
Income-tax- Act applied to the earlier rears by 
the relevant Finance Acts was an Act without the 
new section. According to Mr. Mitra. the 
Income-tax Act. as including the new S. 34, was 
first applied by the Finance Act of 1948 to the 
assessment year 1948-19 and it was only to that 
and suosequent assessment years that the new 
section could apply by the force of the successive 
Finance Acts. He added that the choice of 30-3- 
1948 as the date on which the amendment would 
come into force was a pointer to the intention 
of the Legislature that the new section would 
have effect only from the assessment year 1948-49 

V* l he date on which the Finance 

Act of 1948 also came into force. 

(20) Ingenious as the argument is, it is not. in 
my opinion, sound. Mr. Mitra founded his con- 
tention on the decision of the Privy Council in 
— Maharajah of Pithapuram v. Commr of 
. Madras '- AIR 1945 PC 89 (A), and re- 

A^innoll^ t J )y u a o re {S rence t0 thc decision of the 
Allahaba4 High Court in — 'In re Misrimal Gulab- 

of tS S.SSfJ'EVJf 1 L 950 AU 270 (B) - and that 
2iShh N S 8l ?£ High C , ourt m - ‘Nlranjanlal Ram- 
ballabh v. Commr. of Income-tax, Madhya Pra- 

S B . h0 -P a!,> AIR 195 3 Nag 185 (C). The 

S o tra .^ Ues on was the deci¬ 

sion of the Privy Council, in that case the 

fSToft m n de u? me f evocable settlements in 
favour of his daughters in 1933 and up to the 

1938 ‘ 39 ' the income from [he 

srsia.'s 

a 23! 

«“ Act, was ammeted “iVUke 
rom assets. re,ocahly tamsfeSe?teteS 
the transferor and under that , 

slon, the income from the subjects^/ 
meats during the year . tl ? e settle- 

ssJTi-srssjf z ■srsivs 

had « M* 

wy, out the Privy Council rpn*n<v* 

www n an „ d heId ,hat 2? Fina^e^Actof 1939 ' 
which made assessable in thp 1 or 

the total income of Se pr^foi v^a? ‘W“ ent 


income from the settled properties had rightly 
been added to the other income of the assessee. 
In the course of their judgment, their Lordships 
pointed out that, under the Indian Act. it was 
not the income of the assessment year but that 
of the previous year which was tax?d and they 
added the following observation: 

“In the second place, it should be remembered 
that the Indian Income-tax Act, 1922, as 
amended from time to time, forms a Code, 
which has no operative effect except so far as 
it is rendered applicable for the recovery of tax 
imposed for a particular fiscal year by a Finance 
Act.'* 

(21) In my opinion, it is perfectly clear that the 
annual Finance Act has no concern with the 
procedural provisions of the Income-tax Act and 
their Lordships of the Privy Council did not 
say that it had. They spoke only of “tax im¬ 
posed for a particular fiscal year by a Finance 
Act”. Section 3, Income-tax Act. provides that 
“where any Central Act enacts that income-tax 
shall be charged for any year at any rate or rates, 
tax at that rate or those rates shall be charged 
for that year in accordance with, and subject 
to the provisions of, this Act in respect of the 
total income of the previous year”. The Central 
Act may be any Act. such, for example, as the 
Government Trading Taxation Act, but as a rule 
it is the annual Finance Act. The point to be 
noticed, however, is that the Central Act is re- 
ferred to in S. 3 only for the purposes of the 
rate, but the rate fixed by the Central Act is 
to be charged in accordance with the provisions 
of the Income-tax Act and subject thereto. 

In other words while the rate is to be taken 

fr v? IX V the Central Act - it is the Income-tax Act 
which governs the procedure accoiding to which 

on whom the circumstances in 
which the assessment is to be made. The r>ro- 

to' 10 these T tters do not WQuire 
to be applied to any particular assessment year 

by the relevant Finance Act. It is true that at 

tax^rf h ?n F fh anCe Act itSelf amends the Income- 
tax Act m these respects, but even in such cases 

the new provisions take effect as parts of the 

Income-tax Act and by their own force. In the 

passage quoted above, their Lordships were n! 
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Finance Act which fixes the rate of 

and P^es an actual amount of tax charee- 
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the Income-tax Act had no operative effect but 
it appears to me that they were not laving 
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income by the Finance Act of the next year, the 
Income-tax Act had come to include the parti¬ 
cular income in the income of the assessee, the 
tax came necessarily to be attached to it as a 
part of his total income. That is also the mean¬ 
ing of the other passage in which it was said 
tha tne tax was chargeable at the rates fixed 
by the Finance Act on the total income computed 
m accordance with the provisions of the Income- 
tax Act. as it stood at the date when the Finance 
Act came into force. Their Lordships laid down 
no general proposition that the Income-tax Act 
couid not operate at all till a Finance Act made 
it applicable to a particular assessment vear and 
that even the procedural sections required to be 
so applied. 

(21a) The two Indian decisions mav be shortly 
disposed of. In the Allahabad case it was held 
that the first proviso to S. 24 ( 1 ), Income-tax Act, 
which provided that loss incurred in an Indian 
State could not be set off against income accrued in 
" ri * LS “. Rhd which came into force on 12-4- 
1944, did not apply to an assessment for the year 
1944-4o, as the Act, as it stood on 1-4-1944, did'not 
contain the proviso. The learned Judges applied 
the principle of the Privy Council decision and 
did so conversely by excluding the operation of a 
provision which was not a part of the Income-tax 
Act at the beginning of the assessment year but 
was added subsequently after the date of the 
Finance Act. Whether they were right or wrong 
m doing so. the case is distinguishable, as it was 
concerned with a new provision which increased 
the taxable quantum of the income. 

In the Nagpur case it was held that S. 33B, 
which empowered the Commissioner to revise 
orders passed by the Income-tax Officer and which 
also was introduced by Act 48 of 1948, was retros¬ 
pective only to the extent of its applicability 
to the assessment year 1948-49 and did not autho¬ 
rise the Commissioner to set aside an order for 
the registration of a firm for the assessment year 
1944-45. The learned Judges expressly repelled the 
contention that the provision being procedural was 
retrospective. They also relied on the decision of 
the Privy Council and in so far as they took the 
view that that decision required them to hold that 
even the procedural provisions of the Income-tax 
Act depended for their effectiveness on being 
brought into operation by a Finance Act, I find 
myself, with respect, unable to agree. 

As regards the other reason given by them, viz., 
that S. 1(2) of the amending Act which brought 
S. 33B into force only with effect from 30-3-1948, 
itself showed that the retrospective operation of 
the latter section was limited to the assessment 
year 1948-49. I have already pointed out that 
S. 1(2) is really concerned with the retrospective 
operation of the provisions of the amending Act 
and not of the amendments themselves which 
must be judged by their own language and the 
place assigned to them in the Income-tax Act. 
The distinction appears clearly from the terms of 
S. 1(2) which, on the one hand, speaks of “Ss. 3 to 
12” of the amending Act coming into force on 
a particular date, and on the other hand, of the 
'•amendment made by S. 2’* applying to certain 
assessments. The effect of S. 1(2) on S. 33B is to 
make it a part of the Income-tax Act on and 
from 39-3-1948 and since the section is in no way 
limited as to the assessment years to which the 
order revised must relate and only provides by 
sub-s. 2(b) that no order shall be made under it 
after the expiry of two years from the date of 
the order sought to be revised. I am unable to see 
why, after the section had come into force, the 
Commissioner could not revise any order, so long 
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as he did not go beyond the time-limit prescribed 
Mr. Meyer contended that the learned Judges had 
applied the latter part of S. 1(2) to a case gov¬ 
erned by the first part. I do not consider that 
criticism justified. They did proceed on the date, 
30-3-1948 and not on the expression “all assess^ 
ments subsequent to the assessments for the year 
ending on 31-3-1948'’, but they attributed to*the 
specification of the former date with respect to 
Ss. 3 to 12 of the amending Act an effect which, 
in my view, is not justified. That date may have 
been chosen, because, first Ss. 11 and 12 of the 
amending Act introduced certain new provisions 4 
which affected tax relief and were intended to 
apply to the assessment year 1948-49 which they 
could not do without the assistance of the Finance 
Act of 1948. and secondly, because S. 34 was in¬ 
tended to reach out to the assessment year 1939- 
40, the first of the War years. 

(22) In my opinion, the cases cited by Mr. Mitra 
do not establish that the principle invoked by him 
is an obstacle to the plain meaning of the ex¬ 
press language of S. 34 being given effect to in 
the case of assessment years prior to the year 
1948-49. Section 34 does not impose any new 
charge, nor does it fix any new rate, but on the 
other hand provides expressly by Proviso (ii) to 
sub-s. ( 1 ) that the tax shall be chargeable at the 
rate at which it would have been charged, had the 
income not escaped assessment or full assessment. 
That rate has already been brought into force 
by the Finance Act of the relevant year and does 
not require to be brought into force again in 
order that it may be imposed on the income or 
further income which the assessment or re-assess¬ 
ment proceedings may bring to light. Mr. Mitra’s 
argument would seem to imply that in order that 
the undisclosed income of any year prior to the 
amendment might be brought under charge under 
the provisions of the amended section, the relevant * 
Finance Act also would require to be amended so 

as to apply to the Income-tax Act. as retrospec¬ 
tively amended — but that argument seems to me 
to involve a confusion of thought. When the 
Finance Act of a particular past year, say 1943, 
was passed, it at once made tax. computed at the 
rates it fixed, chargeable on the total income of 
every assessee assessable in that year, whether or 
not such income was disclosed or fully diclosed. 
Section 34 only helps to bring the undisclosed part 
of the income to light, a part to which a charge 
of tax has already been attached by the relevant 
Finance Act, and in order that the part, so traced 
out. may be brought under assessment at the rate 
already‘fixed, the operative force of the Finance 
Act does not require to be invoked and applied 
again. The old Finance Act covered the whole of 
the true assessable income and is sufficient to 
attach a tax to the whole of it. So long, there¬ 
fore. as an amendment of the Income-tax Act 
does’ not make a new category of income charge¬ 
able to tax with retrospective effect, no further 
aid from the Finance Act is necessary in order to 
make a retrospective amendment effective. In my 
opinion, the considerations urged by Mr. Mitra 
do not displace the plain meaning of S. 34 and 
cannot avail against its applying to assessment * 
years prior to its date. The first contention oi 
the appellants, in my view, is right and the sec¬ 
tion applies directly to all the three assessment 
years without presenting any problem of con¬ 
struction. 

(23) In the view I have taken of S. 34. no ques¬ 
tion of retrospective operation, as a question oi 
interpretation, arises in the present case, ine 
term ‘retrospective operation*, as has been observeo. 
is ambiguous, because it is applied both to the 
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iact that a particular enactment operates from 
before its date or so as to affect pre-existing rights 
and to the problem of construction which may be 
presented by an enactment as to whether it ex¬ 
tends backwards or not. When an enactment 
extends backwards by its own clear language, it 
operates retrospectively, but presents no problem 
of construction. There can be no doubt that the 
Legislature is supreme and it can, if it chooses, 
legislate so as to alter rights with effect from a 
prior date. It is only when the intention of the 
Legislature does not lie on the surface that a 
•question of interpretation arises and. in such a 
case, in deciding whether the enactment concern¬ 
ed is intended to operate retrospectively, certain 
well-known principles are followed. The present 
case does not belong to that type, because the 
effect of the manner in which S. 34 was incor¬ 
porated in the Income-tax Act and of the words 
In which the section is expressed, is clear. 

(24) But the case was argued at great length 
by Mr. Mitra as if it involved a question of inter¬ 
pretation as to whether the new S. 34 was retro¬ 
active or not and he cited a multitude of cases. 
I do not propose to discuss them, because not 
one of them was concerned with a provision of 
the present character. For the general-principles, 
one does not require, I venture to think, to refer 
to decide cases at this time of the day. In de¬ 
ference to the argument of Mr. Mitra, l'shall test 
it by those principles on the assumption that a 
question of interpretation does arise, though in 
my view none arises. 


(25) Mr. Mitra was concerned to make out that 
the new S. 34, if applied to assessment years prior 
to 1948-49, would affect vested rights. Assuming 
it would, the short answer to Mr. Mitra*s argument 
is that vested rights can be affected by a new 
-enactment operating retrospectively if it contains 
i -express words or exhibits a necessary intendment 
to that effect, as S. 34 clearly does. It is. how¬ 
ever, pertinent to enquire what the vested rights 
In the present case are. Mr. Meyer contended 
that there were no vested rights at all, because 
the subject-matter of S. 34 was mere procedure. 
In support of his contention he referred to the 
•observation of the Judicial Committee in — 
"Commr. of Income-tax, Bengal v. Mahaliram Ram- 
Jtdas\ AIR 1940 PC 124 at p. 126 (D) that the 
section "deals merely with the machinery of as¬ 
sessment” and to that of Hanworth, M. R. in — 
H. Cockerline & Co. v. Commrs. of Inland 
Reveune*, (1932) 16 Tax Cas 1 at p. 19 (E), quoting 
Lord Dunedin and Sargant, L. J., that an assess¬ 
ment only quantifies the tax-charge and the “pro- 
visions as to assessment and so on are machinery 
only. It seems to me. however, that to dispose 
of the question as to S. 34 affecting substantive 
rights merely by saying that the section is con¬ 
cerned with procedure, is to over-simplify the 
problem A rule of procedure can affect substan¬ 
ce rights as, for example, a rule of limitation 
which takes away a right of suit which was still 
available under the previous law or enlarges the 
time for bringing a suit which had become barred 
Pal v - Jiban Chandra*, AIR 1914 Cal 
♦ 606 (F). The subject-matter of S. 34 being essen- 
tlally a rule of limitation, the matter requires a 
little more careful scrutiny. 

aince s * 3 * ^ ad a predecessor which 
prescribed the same limits of time for initiation 
or proceedings, more or less in the same circum¬ 
stances, it would ‘prima facie* appear that by the 
JgJLf?* 1 ?? Wwtoto* rights are adversely 

tSn* « Ifc 15 lm P° rt ant to remember that the 
section imposes no new burden of tax and indeed 
creates no liability at all Where there is an 


assessable income, the liability to tax has already 
attached to it under the charging sections of the 
Act; its measure has also been determined under 
the provisions of the relevant Finance Act. al¬ 
though it may not have been computed or fully 
computed. Section 34 only authorises an enquiry 
with a view to verifying whether there was an 
assessable income which has escaped assessment 
or has not been fully assessed and it also autho¬ 
rises an assessment or re-assessment if the enquiry 
results in an affirmative finding. From one point 
of view, vested right claimed in such circumstances 
would seem to be a right not to pay the tax 
legally due or a right to retain one's concealments 
which, in the words of an English case, is a right 
worthy of little respect and indeed not a right 
at all. It is therefore necessary to see whether 
any right can be found when the position is look¬ 
ed at from any other point of view. 


(27' As I have already pointed out, the section 
introduced by Act 48 of 1948 is not a new provi¬ 
sion altogether, but a variant of an old provision 
which it replaced. In my opinion, so far at least 
initiation of proceedings is concerned, there is no 
substantial difference between the two from the 
point of view of the assessee’s rights. The new 
section authorises, as the old section did, initia¬ 
tion of proceedings within eight years from the 
end of an assessment year or, in cases of an 
innocent escape or under-assessment of income, 
within four years. So far there is no difference. 
The basis for the initiation of proceedings is also 
the same, viz., escape of income from assessment 
or under-assessment, whether as to the quantum 
of the income or as to the rate, or allowance of 
excessive relief. There is an apparent difference 
in that, under the old section, there had to be a 
discovery of the basis on definite information, 
whereas under the new section it is sufficient if 
there is reason to believe its existence. This 
difference, however, is to a certain extent neutra- 
lised, because in providing when the Income-tax 
officer can start proceedings within eight years, 
the old section says that he can do so when, ac¬ 
cording to him. the assessee has “concealed the 
particulars of his income or deliberately furnished 
inaccurate particulars thereof**, while the new sec¬ 
tion says that he can do so when, according to 
him, the escape or underassessment has been due 
to the omission or failure of the assessee “to dis¬ 
close fully and truly all material facts necessary 
for his assessment** — which seems to me to be 
practically the same — and both sections use the 
expression “has reason to believe”. Another aj>- 
parent difference that the new section mentions 
omission or failure to make a return as one of 
the causes of non-assessment or under-assessment 
is no difference at all, because it is not the absence 
of a return which gives the Income-tax officer 
jurisdiction to proceed, but the resultant non¬ 
assessment or underassessment which was a ground 
for proceeding under the old section as well. The 
difference seems to me to be that where- 
01 d ^ion allowed the same time for the 
l!iw a i^H^ and M the com Pterion of proceedings, the 
pleUoif* n M ° WS ° ne further year for the com- 

h ev *!? assuming that the differences 
to sections are real, I am unable 

r?eht? d X 2? ne ? j** 101 ! Evades any vested 

** dude vested rights merely on 
in tha £ sec rions concern procedure 

S D0 vest ! d rl « ht be claimed but I d? 
° n D ^ e . ground that no affection of any right 

that 1 thi 11 ^ true flu* *he mere fact 

K °® cer Vitiates proceedings 

unaer s. 34 does not mean or prove that non-aa- 
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sessment or under-assessment has in fact occurred, 
but the fact that the assessee may be subjected 
to some undeserved harassment by a proceeding 
under the new section, although no income has 
escaped assessment or full assessment, can be no 
ground for saying that any right is for the first 
time being affected. Under the old section as 
well, the Income-tax officer could proceed on his 
own view of a possibility that income might have 
escaped assessment or might have been under¬ 
assessed. although it was called ‘discovery’; and 
since the time-limits' for so proceeding were the 
same, the new section affects no rights previously 
unaffected. Assuming that the restrictions on the 
Income-tax officer’s power to proceed under the 
section have been slackned by the new section, 
even then it cannot be said that any right of the 
assessee lias been affected, because to be proceed¬ 
ed against under certain preliminary conditions 
rather than others, when the matter for which 
one is proceeded against is the same, is not a 
right. Nor is the enlargement of time for the com¬ 
pletion of an assessment a violation of any right, 
for, if a man is liable to be proceeded against, he 
cannot say that he has right to be proceeded 
against within a certain time or not at all. Just 
as a man may have right to take a proceeding, 
but has no right to be allowed to take it upto 
a certain time, so has no man. liable to be pro¬ 
ceeded against, a right to the initiation or com¬ 
pletion of any proceeding against him being limited 
to any particular period. Provided that the right 
or liability is not itself affected, the time for as¬ 
serting the right or enforcing the liability may 
always be enlarged or abridged. It is true that if 
time is enlarged by a new enactment, but at the 
date when the enactment comes into force, no pro¬ 
ceeding can any longer be commenced in a parti¬ 
cular case under the previous law. the new enact¬ 
ment will not apply to such a case. — ‘Khondkar 
Mahammad v. Chandra Kumar’, AIR 1930 Cal 34 
(G), but no such situation has been caused here. 
Time has not been enlarged at all. On the day 
the new section came into force and on any day 
thereafter, proceedings in respect of the same 
assessment years could be initiated under the old 
section, if it had remained in operation, as under 
the new section. 

(29) Bose, J. referred to a number of changes 
brought about by a new section which, according 
to him. affected substantive rights of assessees and 
he proceeded to hold that the section could not 
be taken as intended to operate retrospectively 
in the absence of some indication of such inten¬ 
tion which he did not find. He thought that, on 
the other hand, a contrary intention was indicated 
by the fact that the section had been brought into 
force retrospectively with effect from 39-3-1943. Ac¬ 
cording to the learned Judge, that date set the 
limit of time beyond which the retrospective 
operation of the section could not go. With great 
respect, it appears to me that none of the matters 
referred to by the learned Judge is a matter of 
substantive right at all. It must be remembered 
that the section does not make any income tax¬ 
able under the Act for the first time, nor does it 
enlarge the quantum of income taxable. It creates 
no new liability to tax, nor authorises the Re¬ 
venue to bring under assessment any category of 
income which was formerly exempt from taxation. 
It is concerned only with the time and the me¬ 
thods of the enquiry as to whether all the income, 
already liable to assessment, has in fact been 
assessed. The learned Judge mentioned the "pro¬ 
tection given to the assessee not to be subjected 
to re-assessment except only under certain condi¬ 
tions and within a certain time” as a substantive 
right. As to time, none has a vested right in a 


period of limitation and a change of the period 
which does not altogether take awav a right of 
action subsisting at the date of change or revive 
a right, then already barred under the old law, can 
always be made and the period applicable there¬ 
after will be the new period, whether enlarged or 
abridged. Besides, the period has not in fact been 
enlarged in the present case. Nor can there be a 
vested right in the conditions in accordance with 
which a right enforceable against a person will 
be enforced, so long as the right itself, which, in 
this case, is the right to the tax imposed by the ^ 
Act. is not enlarged by the change in the condi¬ 
tions. The change of discovery on definite infor¬ 
mation into reason to believe is not such a change 
The learned Judge also says that the new section 
introduced a new ground, viz., failure to file a re¬ 
turn, for invoking the jurisdiction to assess or re¬ 
assess. but as I have already pointed out. the sec¬ 
tion does not make such failure a ground for pro¬ 
ceeding under it, but mentions it only as one of 
the causes of re-assessment or under-assessment 
which is the circumstance that gives jurisdiction 
to proceed. The enlargement of the period within 
which the proceedings must be concluded does not 
also affect any substantive right for the same rea¬ 
sons as apply to enlargement or abridgement of 
the period for the initiation of proceedings, so long 
as the result is not to extinguish an existing right 
or revive a dead one. As regards the intention 
manifested by the fact that the section was brought 
into force retrospectively on 30-3-1948, I have al¬ 
ready explained that the intention appearing from 
that fact is only the intention as to how far the 
relevant section of the amending Act, i e., S. 8, 
will be retrospective, but how far or if at all; 

S. 34, on being placed on the statute-book retros¬ 
pectively with effect from 30-3-1948, will itself 
operate retrospectively, is a further question. The 
answer to that question is furnished by the con- 4 
tents of the section itself and the language in 
which it is expressed. 


(30) For the reasons given above, I am of opi- 
lion that even if a question of construction be 
assumed to be involved, there Is no bar in any ( 
vested right to the new section being construed as 
Dperating retrospectively. Even if there be any 
rested right, the words of the section are suffl- 
riently clear to indicate the Legislature’s intention 
to affect it. How untenable the assessee’s conten¬ 
tion is, will appear if its implications are analysed. 

[f the contention be correct, the Legislature enact¬ 
ed a new section in 1948 to operate forwards from 
the assessment year 1948-49. leaving the earlier four 
Dr eight years "in respect of which proceedings 
could be initiated under the old section, wholly un¬ 
provided for or leaving them to the very doubtful 
charge of the repealed section, operating along 
with S. 6(e). General Clauses Act. I find no com¬ 
pelling reason to adopt so fanciful a construction. 

(31) Mr. Mitra also raised a point of constitu¬ 
tional law which. I confess, I found it extremely 
difficult to appreciate. He contended that since 
India became a Dominion only on 15-8-1947 and was 
a Dominion when Act 43 of 1948 was enacted it 
could have no concern with or interest in the pre- * 
1947 income of any assessee, because the tax on 
such income belonged to the outgoing British 
Indian Government and with respect toit tne 
Dominion of India could not legislate. 

Mr. Mitra intended to say that an Act of tne 
Dominion of India could not, as a matter of law, 
apply to the pre-1947 income of any Indian citizen 
or‘whether his meaning was that since the un- 
assessed tax of the period prior to 15^8-1947 did 
not belong to the Dominion of 
nion must be taken to have not intended to legis- 
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late for such tax by Act 48 of 1948. was not very 
clear. I invited Mr. Mitra to give the steps of his 
reasoning, but beyond saying that the pre-1947 
revenue belonged to the British Power, though it 
may have left it to the Dominion of India under 
a treaty, he did not supply any further reasons. 
Asked where the treaty was to be found, he re¬ 
ferred to the Indian Independence Act. He re¬ 
ferred also to the Tax-Agreement between India 
and Pakistan and submitted that the pre-1947 tax. 
due from assessors resident in what was now India, 
belonged to Pakistan as well, for which the Domi¬ 
nion of India could not alone legislate. 

I confess I am altogether unable to follow that 
argument and since, unfortunately. Mr. Mitra 
threw no further light on it. it remains to me 
obscure. I should have thought that by and un¬ 
der the Indian Independence Act. India became a 
practically sovereign power with respect to the 
territories allotted to her and she acquired full and 
unfettered legislative authority over her subjects 
and their affairs, whether in the past or in the 
present or in the future. It also appears to me 
that no agreement between the two States of India 
and Pakistan as to the division of the pre-parti¬ 
tion assets can have anything to do with the powers 
of legislation of the two States within their res¬ 
pective territories, even if such legislation relates 
to the realisation of pre-partition liabilities of the 
subjects. Again, as to the argument about the 
British Indian Government being the real owner 
of the pre-partition revenues of the country. I am 
wholly unable to agree that it is correct, but even 
assuming it is, I cannot see how an enactment 
which does not impose any new charge but is 
aimed at merely collecting the charge already in¬ 
curred under the old law can conflict with the 
British Government’s ownership of the revenue. 
Lastly, I would add that if India had no concern 
, with the pre-1947 revenue and no power to take 
any proceeding with respect to the same, as Mr. 
Mitra contended, it is difficult to understand what 
she would have to do if the old S. 34 continued to 
remain on the statute-book or whether that sec¬ 
tion also would have become a dead-letter with 
respect to the pre-1947 years. Speaking for my- 
1 am unable to any substance in Mr. 
Mitxa’s argument and unable to see what practical 
bearing it has on the question as to whether the 
new section does or does not, as a part of the 
municipal law of India, operate retrospectively. 

(32) A point was taken by Mr. Meyer that the 
^ alt °gether outside the scope of 
111 of ^ con clusion j have arrived 
at on the merits, I would prefer to reserve that 
question for decision on a future occasion. 

?n 3 tr^?,olf°^ S,d A ei ? tl0n of s - 34 ' Income-tax Act, 
^ n i . n Jr od “ ced Act 48 of 1948, I am of opinion 
SS of it by Bose J. was not right. 

The appeal is accordingly allowed, the Judgment 

°f der °* B °se J. are set aside and the 
and below S applicatfon dJsmiss « 1 with costs here 

(34) Certified for two Counsel. 

(35) A. K. SARKAR J. c I agree. 

♦ A/R.G.D. Appeal allowed. 
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nn^ ha T„ madSafi > Petitioner v. Union of India 
sod another. Opposite Party. 

Civil Rule No. 2219 of 1952, D/- 26-6-1953 

«> a) Kk F A . C ,‘ (1882 >» s - 108 

U) — Condition restraining alienation. 


Where it is established that one of the 
conditions of his tenancy was that the ten¬ 
ant must carry on business on the premises 
let. then the application of S. 108 (j) is 
excluded. (Para 6) 

Anno: T. P. Act. S. 108 (j) N. 1. 

(b) Government Premises (Eviction) Act 
(1950), S. 2 (a) — “Competent authority” — 
Appointment by designation. 

The •‘competent authority” under S. 2 (a)* 
must be a “person.” However, the argument 
that the appointment of the “Superinten¬ 
dent Metal and Steel Factory, Ichapore” is 
bad because it is an office is not acceptable. 

It is r.ot the office which is appointed but 
the official who happens to fill the office 
for the time being. The object of such an 
appointment is obvious. If officials are ap¬ 
pointed by name, it will mean frequent 
change in the notifications. (Para 9) 

(c) Government Premises (Eviction) Act. 
(1950), S. 3 — Notice to quit — Satisfaction of 
competent authority. 

Section 3 makes the notice subject to the 
satisfaction of the “competent authority”, ' 
that a certain state of fact exists. Thus, the 
competent authority has to be satisfied that 
the tenant has acted in contravention to 
the terms of his tenancy. Where, therefore, 
one of the terms of the tenancy is that the 
tenant should carry on business on the pre¬ 
mises let and the facts show that at some 
point of time previous to the service of the 
. notice the tenant had ceased to carry on 
business at the shops, the notice to quit the 
premises is valid. In such a circumstance, 
it is, therefore, unnecessary to go into the 
question whether he really wished to trans¬ 
fer the shops or merely effected a temporary 
transfer. # (Para 10) 

(d) Constitution of India, Art. 226 — Scope — 
Other remedy open by way of appeal — (Gov¬ 
ernment Premises (Eviction) Act (1950), Ss 3 
and 5). . 

Where the notice under S. 3, Govt. Pre¬ 
mises (Eviction) Act, 1950 is given by a per¬ 
son who is not a competent authority at all, 
an appUcation under Art. 226, Constitution 
of India, directly to the High Court is main¬ 
tainable. If, however, it transpires that the 
notice is properly issued, the High Court 
will refuse to go into the disputed fact of 
possession, which should have been agitated 
before the tribunal provided for such mat- 

air m by way of a PP*al. 

AIR 1950 FC 129, Ref. (Para 11) 

Ro?i na fnr k p5 ? r h Ba! if rjee and Sudhir Kumar 
?mr1r ^, tl0 o er - : Hemendra Kumar Das and 
pTrty Kumar 1131 Ch °udhury, for Opposite- 

CASE CITED: 

(A) (’50) AIR 1950 FC 129: 51 Cri LJ 1480 

now? GMENT J This k an application to com- 
E!) r ^P° ndents to withdraw an order of evic- 
niV pon the Petitioner, in respect of two- 
fl° W appertaining to shops Nos. 18 and 

2LJL S5i, 1 W0 S? a *y B line market at Ichapore. 

the boundaries of the Metal and 

fowf P&Ct ° ry at Icha P° re - The facts are as foS- 

f _A 2) i^titioner took the ground tenancy of 
° f la n d s on 1-12-1942 and 1-8-1943 
situate In the workmen’s line market at Ichanm*’ 
situate within the boundaries of S KE 
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Metal and Steel Factory at Ichapore. On this 
he erected Stalls which were numbered as shops 
Nos. 18 and 20. Therein he carried on a cloth 
business under the name .and style of “Nadia Cloth 
Store”. During the communal disturbances in the 
locality about end of February* 1950 the petitioner 
closed his shops. Upon the Factory* authorities 
notifying in the newspapers that aU shops must 
be reopened within a specified period, the T^eti- 
tioncr reopened his shop early in June 1950. On 
15-6-1950 two letters were written by the petitioner 
to the Estate Foreman, Metal and Steel Factory' 
Ichapore, as follows: 

“(1) I beg to bring to your kind notice that I 
wish to transfer shop at No. 18 at Workmen 
line Bazar Ichapur to Sri Kedamath Agarwala of 
Ichapore Bazar from the month of June 1950. 
Kindly arrange to transfer the name accord¬ 
ingly to Sri Kedar Nath Agarwalla who is 
bound to pay the rent of the ground on which 
the said shop stands accordingly to your assess¬ 
ment. Please note and do the needful 

(2) I beg to bring to your kind notice that I 
wish to transfer my shop No. 20 at Workmen’s 
line Bazar Ichapur to Sree Mewalal Shaw of 
Ichapur Bazar from the month of June 1950. 
Kindly arrange to transfer the name accordingly 
to Sree Mewalal Shaw who is to pay the rent 
of the ground on which tfte said shop stands 
according to your assessment. Please note and 
do the needful.” 

It appears that the Superintendent Metal and 
Steel Factory Ichapore got into communication 
with Kedar Nath Agarwal and Mewalal Shaw. On 
31-6-1950. Kedar Nath Agarwal wrote to the 
Superintendent that he was a businessman resid¬ 
ing at Ichapore Line Bazar and had purchased the 
shop for running the business and wanted to take 
a lease of the land upon paying a rent higher 
than the highest tender. On the same date 
Mewalal Shaw wrote a letter informing the Supe¬ 
rintendent that he had purchased the shop from 
tlie petitioner for running the business and was 
continuing the business there for a long time. He 
also wanted a tenancy of shop No. 20 at a rent 
higher than the highest tender. It is not quite 
clear what they meant by the highest tender re¬ 
ceived. Probably the authorities had intimated to 
them that the lands will be let out upon the 
basis of fresh tenders and both these persons 
failed to make any offer in time and apprehended 
that fresh tenders had already been called and 
the highest tender accepted. 

(3) On 29-7-1950. Kcdarnath’s pleader wro‘e to 
the Chief Secretary. Government of India and the 
Collector, 24 Parganas stating that the petitioner 
had sold his right title & interest in the land (upon 
which shop No. 18 was situate) to Kedarnath. to¬ 
gether with the structures and had put him in pos¬ 
session, and threatening to file a suit for a decla¬ 
ration of his tenancy right and damages for dis¬ 
possession. On 31-7-1950 Mewalal’s pleader wrote 
a similar letter in respect of the plot of land upon 
which shop No. 20 was situated. It is by no means 
clear how they complained of dispossession. 

(4) On 12-11-1950, Kedar Nath wrote a letter to 
the Superintendent that shop No. 18 was taken 
over by him to save the same being looted during 
the communal troubles upon condition that when 
the petitioner returned, the shop would be made 
over to him. He intimated that the shop had 
been made over again to the petitioner. 

(5) According to the petitioner he wrote a letter 
on 3-7-1950 to the Superintendent stating that he 
had changed his views due to abatement of the 
communal disturbances and prayed that the shops 


may be kept in his name as before. This letter 
was not received by the Superintendent but he 
received a copy of this enclosed with another 
letter dated 31-10-1950. 

(6) Before I proceed further, I will have to con¬ 
sider the terms of the petitioner’s tenancy and 
whether he could be said to have acted in contra¬ 
vention of any of the terms thereof. The terms 
are not in writing. Paragraph 5 of the affidavit 
in opposition however is as follows: 

“The petitioner Md. Safi took the ground tenancy 
of two pieces of lands on 1-12-1942 and 1-8-1943 - 

respectively on which he created stalls on con¬ 
dition of carrying business there. The stalls on 
the aforesaid two pieces of land were numbered 
as shops nos. 18 and 20 in the old Workmen’s 
Lines, Market at Ichapur. The land is situate 
within the boundary of the Metal and Steel 
Factory Estate and belongs to the Central Gov¬ 
ernment.” 

The allegations in this paragraph are not denied In 
the petitioner’s affidavit in reply. Therefore it is 
established that one of the conditions of his 
tenancy was that he must carry on business there. 
The application of S. 108 (J) of the Transfer of 
Property Act is thus excluded. I now come to 
S. 3(1) of the Government Premises (Eviction) 

Act 1950 (27 of 1950) which runs as follows: 

”3(1) ’Power to evict certain persons from Gov¬ 
ernment premises’—(1) If the competent autho¬ 
rity is satisfied— 

(a) that the person authorised to occupy any 
Government premises has, whether before or 
after the commencement of this Act— 

(i) sub-let without the permission of the Central 
Government or of the competent authority, the 
whole or any part of such Government premises 
or 

(ii) otherwise acted in contravention of any 4 
of the terms express or implied under which he 

is authorised to occupy such Government pre¬ 
mises, or 

(b) that any person is in unauthorised occupa¬ 
tion of any Government premises, 

the competent authority may, by notice served 
by post or otherwise, that that person as well 
as any other person who may be in occupation 
of the whole or any part of the premises, shall 
vacate them within fifteen days of the date of 
the service of this notice.” 

“Competent Authority” has been defined to mean 
any person authorised by the Central Govern¬ 
ment, by notification in the official gazette to 
perform the functions of the competent authority 
within the area notified. Such a notification. No. 

13E was published in the Gazette of India (Exty.) 
on May 1, 1950. The notification was amended by 
a further notification No. S. R. O. 147 published 
in the Gazette of India dated 5-8-1950 whereby 
the Superintendent Metal and Steel Factory, Ichar 
pore has been appointed as the competent autho¬ 
rity within the Metal and Steel Factory Ichapore. 
This has been confirmed by another notification 
No. S. R. O. 291 gazetted on 18-11-1950 by which « 
the area of the Rifle Factory at Ichapore has 
been added to his jurisdiction. 

(7) On 16-11-1950 the respondent No. 2 who Is 
the Superintendent of the Metal and Steel Factory 
Ichapore issued two notices upon the petitioner 
asking him to quit and vacate the two plots ap¬ 
pertaining the shops nos. 18 & 20 upon the expiiy 
of his next month of tenancy. It was stated in 
the notices that it appeared to the Superinten¬ 
dent that the petitioner had ceased to carry on 
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business in the said shops and had sold the struc¬ 
tures to third parties. 

(8) On 16-5-1952, notices were served by the res¬ 
pondent no. 2 upon "Jonah Mahammad Safi, his 
agent or whosoever be in unauthorised occupation 
of premises of 18 (and premises no. 20> in the Old 
Workmen’s Lines Market at Ichapore". These 
notices purport, to have been issued under S. 3. 
Government Premises Eviction Act. 1950 as amend¬ 
ed by S. 25, Requisitioning and Acquisition of 
Immovable Property Act, 1952 (Act 30 of 1952 1 and 

i require the abovementioned persons to vacate the 
premises within 15 days from the service of the 
notices. On the same date, notices under S. 4 
of Act 27 of 1950 as amended by Act 30 of 1952 
were also served for a'Tears of rent and damages 
for use and occupation. 

(9) As the petitioner did not vacate the lands, 
force had to be used and it appears that police 
help had to be requisitioned. In the counter affi¬ 
davit it is stated in paragraph 20 that one Ganpat 
Lai Agarwal appeared to be in possession of the 
shop rooms and claimed them to be his property 
In reply it is stated that Ganpat Lai Agarwai 
was not authorised to take possession of the land. 
This can only mean that he was in unauthorised 
possession, since his possession is not denied. The 
superstructure has been removed and it has been 
offered back to the petitioner. Thereafter this 
rule was taken out. It will be observed that only 
the notices dated 16-5-1952 are specifically chal¬ 
lenged in this application. Mr. Banerjee had at 
first taken the point that the notices dated 16 - 11 - 
1950 were invalid because according to the respon¬ 
dent no. 2 himself (counter affidavit, para 3) he 
was notffied to be a competent authority on 18 - 11 - 
mo. It transpires however that the respondent 
is not accurate, because there is an earlier notifi¬ 
cation in existence. (No. 13E dated 1-5-50 as 

by noti fication No. S. R. O. 147 dated 

NeHflMUon & R. NO. 291 merely in¬ 
creased the area of his authority. Mr. Baneriee 
next argued that under Act 27 of 1950. the •'com¬ 
petent authority” must be a "person” and the 

S^ e t nt °l u the ‘' Su P er ‘n indent Metal and 
Icha P° re " was bad because it was 
I regret I am unable to accept this 

buTS.1 nffl^Qi 5 K 0t u he 0fflce which ls appointed 
1 haPPens to All the office for 

tm ? e obiect of such an appoint¬ 
ee it offici als are appointed by 

SuFonc 7 10 ean fre( l ue nt change in the notifi- 
ln t a^in I tr^ n ? 0t n^ ld vaUd ob iection to such 

cvnJ^™ mnt ^ definition of "person” in the 
General Olauses Act (section 3(39) (now S 3 ( 42 ) i 
does not assist us in solving the problem mV 

tw 1 .l rgues 0Q the merits of the case 

the^petitfoner e ml e rii CrS dated 1W ' 1950 whiten 
iL .I: P e ' 1U0ne r, merely express a desire to tran^- 

was ^eVX&d*^ 11 

under 1950 ' makes the notice 

"comUnt 3 ' affirt" fSSS"i 

t“e mP Suttar°S 

sj* Sate "Ltel 

, that f he shouId carry on bu£ 
tw of ere# ? clear * rom facts stated above 
ofth? S °f? e P? 1 ? 1 of time Previous to the service 

Sssvsanu 4° ajyrss 




or merely effected a temporary transfer to wade 
over the difficult times brought on by the com¬ 
munal disturbances. The shops are situated with¬ 
in an area of military importance and it is un¬ 
derstandable that the authorities cannot allow any¬ 
body and everybody to occupy the shops and the 
tenancy is subject to the actual tenant continuing 
to earn* on business there. It is unnecessary 
therefore to consider the fact that Kedarnath and 
Mewalal have affirmed affidavits supporting the 
petitioner's case, except that I am unable to accept 
their evidence that the petitioner was in posses¬ 
sion at all material time of the said two shops. 

(11) Lastly it may be mentioned that there is a 
right of appeal given under S. 5 of the Act 27 
of 1950. If the notice was given by a person who 
was not a competent authority at all. an appli¬ 
cation directly to this Court was maintainable. 
Since, however, it transpires that the notices were 
properly issued. I do not thmk that I should go 
into the disputed fact of possession, which should 
have been agitated before the tribunal provided 
for such matters by the Act itself. Mr. Banerjee 
has relied on the case of — ‘Machindar v. The 
King’, AIR 1950 Fc 129 (A) and argues that this 
Court is competent to examine the reasonable 
probative value of the materials upon which the 
subjective satisfaction of the competent authority 
is based. Firstly that is a matter which should 
have been agitated before the appellate tribunal 
provided for by the Act. Secondly, upon an exami¬ 
nation of the entire evidence I am myself unable 
to come to the conclusion that the petitioner could 
be said to have been carrying on business at the 
two shops at all material times. For these reasons 
this application must fail. The rule is discharged 
the interim injunction vacated. There will how¬ 
ever be no order as to costs. 

(12) As the petitioner intends to prefer an appeal 
against this order, the interim injunction will 
continue for three weeks more, after which further 

* ° btataed fr °” «"> 
A/V.S.B. Rule discharged. 
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P. N. MOOKERJEE AND GUHA RAY JJ. 
Hrisikesh Bhattacharjee and another Peti- 
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achieved, the elections ought not to be set 
aside. (Para 7) 

(b) Constitution of India, Art. 221 — Inter¬ 
ference when election is unlawfully set aside. 

It is only meet and proper that when an 
election has been unlawfully set aside and 
the matter has come to the High Court 
under Art. 227 for necessary redress, there 
being no other remedy open or available, 
the illegal order should not be allowed to 
stand: AIR 1952 Cal,526, Eel. on. 

(Para 16) 

(c) Bengal Village Self-Government Act (5 of 
1919), S. 17C — Irregularity in elections. 

Where one of the qualified voters is ille¬ 
gally prevented by the Returning Officer 
from voting in the elections of a Union 
Board but the margin of votes between the 
successful candidate and the unsuccessful 
one is more than one vote, the illegal rejec¬ 
tion of one vote would be of no material 
consequence and the irregularity, apart from 
the fact that it is not by itself sufficient to 
vitiate the eTection. is also fully covered 
and cured by S. 17C. (Paras 8 and 11) 
Purushottam Chatterjee and Rabindra Nara- 
yan Chakravartty, for Petitioners; Manindra 
Nath Ghose and Anil Kumar Sett, for Opposite 
Party. 

CASES CITED: 

(A) C53) 57 Cal WN 613 

(B) (’52) AIR 1952 Cal 526: 56 C*1 WN 124 

(C) (*51) AIR 1951 Cal 255: 55 Cal WN 81 (SB) 

P. N. MOCKERJEE J.: These two Rules arise 
out of two election petitions filed in connection 
with the election of members of Wards Nos. Ill 
and IV of the Bondul Union Board in the district 
of Burdwan. The elections were held on Septem¬ 
ber 9 and 10. 1951. The petitioners in these 
Rules and the opposite parties were the rival 
candidates. The petitioners were elected as the 
members from those two Wards and against their 
elections the opposite parties filed election peti¬ 
tions. out of which the present Rules have arisen. 

(2) The learned Additional District Magistrate 
of Burdwan who heard these election petitions 
came to the conclusion that the notification under 
R. 12 of the Rules under the Village Self-Gov¬ 
ernment Act which admittedly applied to these 
elections was made in the case of both these 
Wards on 4-9-1951. and as. therefore, the said noti¬ 
fication was not made at least one week before 
the dates fixed for the elections, namely. Septem¬ 
ber 9 and 10, 1951, as required under the strict 
terms of the said rule, the elections in question 
were invalid and in that view of the matter, he 
set aside the elections of the petitioners. 

(3) The petitioners then moved the learned 
Commissioner. Burdwan Division, against these 
orders of the learned Additional District Magis¬ 
trate. The resulting cases were, however, 
dismissed as the learned Commissioner also was 
of the same opinion as the learned Additional 
District Magistrate. Against these concurrent 
orders of the learned Commissioner, and the 
learned Additional District Magistrate, the present 
Rules have been obtained by the petitioners. 

(4) Rule 12, referred to above, is in these terms: 

“The election shall be held on such date or dates 

and at such place or places within the union 
as may be fixed by the Circle Officer subject to 
rule 1. The place or places at which and the 
hours between which the voters will attend for 
. ,v ie purpose of giving their votes shall be notified 


within the union by the publication of notices 
and by beat of drum at the same time as ihe 
list of candidates is published under R. li” 

(5) The reference to Rule 11 in the last part of 
the above quoted rule makes it necessary to set 
out here the terms of the said rule 11 for the pur¬ 
pose of the present cases. That Rule 11 is in 
these terms: 

“If the number of candidates exceeds the num¬ 
ber of vacancies, a list showing, ward by ward, 
the names of candidates who are duly qualified 
shall be published in each ward in a conspicuous ** 
place and by beat of drum at least one week 
before the date fixed for the election." 

(C) It is clear from a reading of the two rules, 
quoted above, that the notification under R. 12 
and the publication under R. 11 must both be at 
least one week before the date fixed for the elec¬ 
tion. The question, however, is whether this re¬ 
quirement as to a minimum period between the 
date of the said notification and publication and 
the date of election is imperative or merely direc¬ 
tory. It is quite clear that if this requirement is 
imperative, any breach thereof would invalidate 
the election. It is also quite clear that if this 
requirement is directory, the breach thereof would 
not necessarily invalidate the election if there has 
been substantial compliance in the matter of the 
said requirement. In such a case strict compli¬ 
ance with the statutory requirement would not be 
necessary. 


(7) The learned Commissioner and the learned 
Additional District Magistrate both appear to 
have been of the opinion that this requirement as 
to the minimum time is imperative and, accord¬ 
ingly, having regard to their finding that the 
notification under R. 12 in the present cases was 
made on 4-9-1951. whereas the elections were to # 
be held on the 9th and the 10th, that is, within 
less than a week, and there being thus no strict 
compliance with the statutory provision as to the 
minimum time, they felt obliged to set aside the 
elections on account of the non-observance of this 
statutory requirement. In our opinion, however, 
that view is not correct. The requirement as to 
Lime in such statutes, although put in a manda¬ 
tory form, is generally directory. That has been 
field in a series of English decisions which were 
all considered and the principle whereof was 
followed and apolied in the recent decision of this 
Court in the case of — ‘Ajit Kumar Sen v. State 
of West Bengal’, 57 CWN 613 (A). In this latter 
case also, it was held that such a provision was 
directory in nature and substantial compliance 
therewith — as opposed to strict observance thereof 
— would be sufficient. In the present cases, tne 
delay in one case was by one day and in the 
other only bv two days and it also appears that 
over 75 per ‘cent, of the voters in one case ana 
over 88 per cent, in the other participated in tne 
elections. There was thus substantial compliance 
with the relevant statutory requirement and its 
purpose was sufficiently achieved. In such ctoum-i 
stances, we are not prepared to agree wltn 
two tribunals below that the elections ought to 
be set aside merely because of the above non-, 
compliance with the provisions of R. 12. 


(8) In one of the cases, viz. Civil Revision Case 
o. 190 of 1953, relating to Ward No. 4. there vfiL 
lother point raised in support of the election 
?tition, namely, that one of the qualified voters, 
v name, Arjan Shah, had been Ulegally pre- 
snted by the Returning Officer Irom voUng u 
ie elections. It appears, however, ^t the margm 
: votes between the successful candidates ana me 
^successful one was four. The illegal rejection of 
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.one vote, therefore, made no real difference and 
its inclusion would not have been of any material 
•consequence. 

(9) We, accordingly, hold that neither the non- 
observance of the requirement as to time, as pres¬ 
cribed in R. 12 , nor tile other ground mentioned 
namely, the prevention of the voter Arjan Saha 
from voting in the elections, would be any valid 
ground for the setting aside of these disputed 
elections. 

(10) Our attention has also been drawn in this 
< connection to S. 17(0, Bengal Village Self-Govern¬ 
ment Act. the relevant portion of which runs in 
these terms: 

"No act done or proceeding taken under this 

Act shall be questioned on the ground merely of 


(17) Admittedly, also, the petitioners in the 
present cases have no other remedy. 

(18) We. accordingly, make these Rules abso¬ 
lute. set aside the orders complained against, and 
dismiss the opposite parties' election petitions, 
challenging the disputed elections. 

(19) In the circumstances of these cases, how¬ 
ever, we make no order as to costs. 

(20) GUHA RAY J.: I agree. 

A G.M.J. Rules made absolute. 


* A. I. R. 1953 CAL. 733 (Vol. 40, C. N. 279) 
(FULL BENCH) 


(b) any defect or irregularity not affecting the 
merits of the case.” 

(11) In our opinion, in the circumstances of 
I these cases, the irregularities, complained of in 
the matter of the disputed elections, apart from 
the fact that they are not, by themselves, suffi¬ 
cient to vitiate the said elections even without 
S. 17 (C), are also fully covered aud cured by that 
express provision of the statute. 

(12) We hold, therefore, that the learned Addi¬ 
tional District Magistrate was not right in 
setting aside the elections in question on the 
grounds, found by him, nor was the learned Com¬ 
missioner justified in maintaining the said orders 
of the learned Additional District Magistrate. 

* 0U i d , u als0 that the strictures. 
P^id by the tribunals below, on the conduct of 
the President of the Union Board, are not justified 
by the materials on record. 

ahiit’ f We f ould : accordingly, make these Rules 
Hicmi Ute V»f et , as ‘. c ? e the orders complained of. and 
2^8 the election petitions, filed by the contest- 
jLr2P??f t ? Parties unless we feel inclined to 
th^Fnc^f Iast fission of Mr. Ghose that, in 
$7 *2? m 2 £ es .,2. f ° re interference under Art, 

or £med COllSt ^ tUt ° n W0Uld n0t be quite proper 

si.hmicJE, opposing Rules under Art. 227 similar 
^ J made but they are hot 

although no hard and 
** kid down in the matter, the 

i “toe Pri ex P Sw “if!, whi , ch the Court should act 
under th-u^^i 5 s Penary and wide powers 
in the have been broadly discussed 

‘HariidTI&t^ °i th * Court reported 
Cal^12 ™ \ A nan« la Mandal\ Am 1952 

Court — 'SabUri 6 MSf Cial cf e " Ch decision of this 
Bus Association* a™ Ltd. v. Asansol 

by • BfrfflK?inffi 1951 . Cal 255 (C). reUed on 

and A 3Sft 22““* *° «» contrar y* 

ss Bttaa'sa.va 

“ 0 &“„o e T^& n c- -WS: 

subSi heSitatlon 111 Ejecting Mr. Ghose’s 

Jrci 8) tS e m S a e Sfekl I SSnv f f Talid 61601100 apart 

resulting from it “““ venle nces and hardship. 

SSate 2 Justice to the 

(electorate^the tSSle or ,he 

Wb sssa 

SffSSS? sttarss 
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<-HAKKAVARTTI C. J.. DAS, DAS GUPTA, 

P. B. MUKHARJI AND SARKAR JJ. 

Kum« Roy, AppeUant v. Surendra 
Nath Ghose, Respondent. 

Full Bench Reference No. 2 of 1952, in A F 
O. D. No. 20 of 1952, D/- 28-5-1953. 

;(a) Houses and Rents — West Bengal Pre- 
2“®?„ Be ? t , A 2? ntro1 (Temporary Provisions) 
°f 1950. as amended by W. B. Act G2 

°r 19 K? A ! 8(5) and 14(3), proviso — Ap- 
plicabdity of S. 14(3), proviso in order to give 

gs “*r. S . 18(5) — (Interpretation of 

statutes — Proviso) : 56 Cal WN 353- AIR 

1953 ?! ?3fi p V 2V Uled; 56 Cal WN 346: AIR 
19o3 Cal 136, Partly overruled. 

Cbaktavartti C. J., Das and P. B. 
Mukharji JJ (Das Gupta and Sarkar JJ. 
dissenting) : In exercising under S. 18(5) 
of the Rent Act of 1950, as amended, the 
powers of granting relief against ejectment 
given by S 14 in suits brought during the 
.Vest Bengal Rent Control Act of 1948 and 
pending at the date of the main 1950 Act, 
sub-section (3) of S. 14 is to be applied 
with and not without the proviso. W 

-- 2 ? .Proviso, however, would not have 
effect m the case of such suits disposed of 
d io^ rr w inated before the amending Act 

hi 1 «A 0 , ^ > f Ca n Se in SUCh Cases there would 
proviso. de ^ aults> as contemplated by the 

The provisc* will have effect in the case 
of such suits pending at the date of the 
amending Act, but only with resoect to 

sa^ Act- COmBlittad after th * date^f the 

by proviso to S. 14(3): AIR 1951 r, A 0 
Approve,,. (Paras ^ 

cuSiT ' S % 14 and «< 5 > db- 

( p aras 12, 13, 34, 35. 

_ ®0, 92, 93 and 98) 

ttKiM 

the Court is bound to hold that w°’ 
lature meant what it said and that ?he 
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legislature’s intention is as expressed in 
the words. (Para 27) 

Anno: C. P. C., Pre. N. 7. 

(c) Interpretation of Statutes — Reasonable¬ 
ness or unreasonableness — (Civil P. C. (1908), 
Pre.). 


Per Das Gupta J.: The canons of con¬ 
struction of Statutes do not permit the 
Court to take the reasonableness or un¬ 
reasonableness of the consequence of inter¬ 
pretation as a factor for deciding on the 
correct interpretation. Whether the result 
is reasonable or not is in substance a 
question of expedience and it is net for the 
court to dabble in it. (Para 41) 


Anno: C. P. C„ Pre. N. 7. 

(d) Interpretation of Statutes — Dispensa¬ 
tion or suspension of part of statute — (Civil 
P. C. (1908), Pre.). 

Per Mukharji J.: It is not for the court 
to dispense with or suspend the operation 
of narts of a statute. That will be naked 
usurpation of legislative function by the 
Court. (Para 74) 


Anno: C. P. C., Pre. N. 7. 

(e) Interpretation of statutes — Principle 
— (Civil P. C. (1908), Pre.). 

Per Mukharji J.: A construction which 
permits one to take advantage of one’s 
own wrong or to impair one’s obligation 
under a current statute should be discard¬ 
ed. (Para 80) 

Anno: C. P. C., Pre. N. 7. 

(f) Interpretation of statutes — Casus omis¬ 
sus — (Civil P. C. (1908), Pre.). 

Per Mukharji J.: If a statute contains a 
gap it is not for the court to fill in but for 
the Legislature or else it will be mere 
speculation or guess work which the court 
should avoid. (Para 80) 

Anno: C. P. C., Pre. N. 7. 

Abinash Chandra Ghose and Biraj Mohan 
Roy, for Appellant; Shyama Charan Mitter, 
for Respondent. 
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CHAKRA VARTTI, C. J.: An experiment in 
law-making with a view to establishing some con¬ 
trol over the rents chargeable for premises let to 
tenants, primarily in Calcutta and other muni¬ 
cipal areas, has been going on in this Province 
since 1943 and so far there have been five products 


of that experiment. As each of the successive 
pieces of legislation superseded its predecessor, 
there has on each occasion been some attempt to 
adjust tlie new law to the old or to extend some 
of the benefits of the new law to those against 
whom tlie old law had already been set in motion. 
The question involved in the present reference 
concerns one such extension made of the Act of 
1950. It arises in the following way. 


(2> The West Bengal Premises Rent Control 
(Temporary Provisions) Act came into force on 
1-12-1948 and remained in operation till 30-3-1950. ■*- 
Under S. 12(3) of that Act, a tenant who com¬ 
mitted default in paying the rent accruing due 
from him after the commencement of the Act 
for three consecutive months, ceased to be a tenant 
and his interest in the tenancy was. by such de¬ 
fault, ‘ipso facto' determined. Thereafter, he be¬ 
came a trespasser and if sued in ejectment, had 
no means open to him to avert either a decree or 
actual eviction. But the next Rent Act, West 
Bengal Act No. 17 of 1950. which superseded the 
Act of 1948 and came into force on 31-3-1950, con¬ 
tained no provision similar to S. 12(3) of the 1948 
Act. It provided instead by proviso (i) to S. 12(1) 
that if a tenant committed default in paying duly 
the rent legally payable by him for two months, 
the protection conferred by the Act against a 
decree for ejectment would not be available to him 
and even that less stringent provision was made 
subject to an exception contained in S. 14. The 
exception was that if on a suit being brought, it 
was found that the only ground which excluded 
the tenant from the protection of the Act was 
a default as contemplated by proviso (i) to S. 12(1) 
and the tenant yet paid up all arrears of rent 
due from him upto date, as determined by the 
Court, which it would be the duty of the Court 
to determine, and also paid them by a date which 
it would be the duty of the Court to fix, ejectment a i 
would be refused, in spite of the previous default. 
This, therefore, was the last chance provided to 
a defaulting tenant to save himself from eviction. 

On the other hand, the exception itself was made 
subject to an exception, added by a proviso there¬ 
to. It was to the effect that if a tenant was found 
to have been in default within the meaning of 
S. 12(1). Proviso (i) on three different occasions 
within a period of eighteen months, he would not 
be entitled to the benefit of S. 14. Both the ex¬ 
ception and the exception thereto are contained 
in sub-section (3) of section 14 which is in the 
following terms: 

14(3). If within the time fixed in the order under 
sub-section (1). the tenant deposits in the Court 
the sum specified in the said order, the suit, 
so far as it is a suit for recovery of possession 
of the premises, shall be dismissed by the 
Court, in default of such payment the Court 
shall proceed with the hearing of the suit: 

Provided that the tenant shall not be en¬ 
titled to the benefit of protection against evic¬ 
tion under this section if he makes default m 
payment of the rent referred to in clause (0 o 
the proviso to sub-section (1) of section 1- on 
three occasions within a period of eighteen ^ 
months. 

(3) When the Legislature passed the Act of 
it was mindful of the fact that at the date the 
Act came into force, there would be some pereona 
against whom a decree for ejectment had alreaW 
been passed on the ground of a statutory^xUnc 
tion of their tenancies under S. 12(3) of tne a 
of 1948 , but who had not yet been actually evi • 
Against some others, suits bound to succeed on 
that sole ground would be pending. 
some relief to those two classes of persons w 
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therefore made by S. 18 of the Act. as regards 
the former class, by sub-sections (1) to ( 4 ' and as 
regards the latter, by sub-section (5». But the 
language used in the section to describe the per¬ 
sons intended to be relieved was such that it was 
precisely they who were excluded: persons affect¬ 
ed by a statutory extinction of their tenancies 
under S. 12(3) of the Act of 1948 and bv decrees 
passed or suits pending on that ground 'were not 
covered by the language of S. 13 at all. When 
that strange result was pointed out in judicial deci- 
sions, the Legislature passed an amendin'* Act 
the West Bengal Premises Rent Control "’(Tem¬ 
porary Provisions) (Amendment! Act 62 of 1950. 
That Act, which came into force on 30-11-1950 
altered the language of section 13 and did it in 
such manner as not only to make it applicable 

" ho . had ceased to be tenants under 
& 12(3) of the Act of 1948, but also to confine it 
solely to them. 

For some reason which it is not easy to divine 
the legislature seems also to have thought that a 
separate provision was necessary in regard to per- 
sons against whom a decree had been passed 
between the dates of the main Act of 1950 and 
the amending Act and from whom possession had 
not yet been recovered. Such provision was made 
by S. 6 of the Amending Act. 

(4) It would appear from an examination of the 
SJ 8 bnal’y enacted, that the three different 

a 5 ected b y s - 12 <3> of the Act 

Act of iflfin S2 e »S een <lea L t . with by the main 

£ik°LiJh 50 i«^!?#. the » an,er,d,nR Act - have bee n 
SS/wS, 10 dl ®erent ways. To the first class 

v^f a ns L whom a decree had already 
oTiqsn^f e comme ncement of the Act 
but from whom possession had not vet 

l ar f u dealt "Mi by sub-sections 

% nL (4 . ° r S * 3 8 of the main Act of 1950 and 
the provision made with regard to them is direct 

and unqualified. It is pridedthrttf“such a 

person makes an application within a certain time 

f C ? l J rt ^aU determine the amount of rent due 

month of the order. Sting 

the«~! ^ always subsisting, as also Interest 
thereon at a certain rate, and shall fix a t52 

a certain limit for payment of the same 
- - 

sr» «E 

WLfsss * u 

Mef winlTejSem Sv T" °‘ 

Act, following £ prSi£nf S ‘ 14 of 
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sw*2rsatj^asiss 
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w to m/STST, m ‘ ie »“> re- 
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"the Court may rescind or vary the order or de¬ 
cree on such terms and conditions as it deems 
necessary for the purpose of giving effect to 
the provisions of S. 18 of the said Act (i.e, the 
main Act of 1950), as amended by this Act." 
Unlike sub-sections <3» and (5) of S. 18. not. only 
does this provision make it discretionary with the 
Court to interfere with the decree or craer for 
possession at all, but it also makes it discretionary 
even when the Court decides to interfere, to 
adopt a form of interference, short of rescission 
of the decree or order. Of the three classes of 
persons so dealt with by the two Acts and suffer¬ 
ing from the same disability, the first, it would 
prima facie appear, is the most favoured and the 
third undoubedJy the least favoured, it seems- 
clear that although S. 13 was amended with re¬ 
trospective effect, a person against whom a suit 
was pending at the date of the Act of 1950 but 
no longer pending when the amending Act came 
into force, would be in a less advantageous posi¬ 
tion than a person against whom a suit was 
pending at the date of the main Act and also 
pending at the date of the amending Act. Apart 
from the extent of the relief provided for the 

Com 1 "’ ^ relief Ues ^ the discr etion of the 

(5) In view of the broadness of the question we 
consid<?r to the present case it fa pST 

JLAct Sf t£° W eXaCtly S - 6 of tlle “nend- 
riofif ^ 016 P 61 ^ 0115 covered bv it to be 
nr JfrH th V 1116 section speaks broadly 'of decrees 
or orders for recovery of possession, but since it 
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imported by S. 18(5) out of S. 14(3) was only so 
much as was necessary for the purpose of granting 
relief and therefore only the main clause, without 
the proviso, was imported. In that view which 
the learned Judges took, it was not necessary for 
them to consider whether defaults occurring be¬ 
fore the amending Act of 1950 and those occurring 
after it would have the same or different conse¬ 
quences. 

(7) It is in order to have the above conflict of 
opinion resolved that the present reference to a 
Pull Bench has been made. The Letter of Re¬ 
ference does not give the detailed facts of the 
case before the learned referring Judges. All that 
is stated is that the suit was brought on 6-1-1950. 
i.e., when the Act of 1948 was in force, and the 
plaint alleged that the tenancy-rights of the de¬ 
fendant had been ‘ipso facto’ determined by rea¬ 
son of non-payment of rent for three consecutive 
months viz., July. August and September, 1949. 
Thereafter, in the course of the trial the defen¬ 
dant filed an application under S. 18(5) of the 
Act of 1950, as amended, which had in the mean¬ 
time come into force. The Letter of Reference 
does not give the date of the application, but it 
appears from the Paper Book to the First Appeal 
that the application was filed on 18-1-1951. By an 
order dated 6-2-1951, the learned trial Judge dis¬ 
missed the application in the view that the pro¬ 
viso to S. 14(3) applied and by reason of that 
proviso, no relief could be given to the defendant. 
It appears from the Paper Book that the learned 
Judge relied on defaults which had occurred even 
before the main Act of 1950 had come into force. 
The suit was ultimately decreed on the 11th 
August, 1951 and the learned referring Judges had 
it before them on First Appeal. They found that 
the question whether the proviso to S. 14(3) was 
applicable to proceedings under S. 18(5), called 
for decision in the appeal and in view of the di¬ 
vergence of opinion on that question, they re¬ 
ferred it to a Full Bench in the following broad 
form: 

Whether in a suit instituted while the West 
Bengal Rent Control (Temporary Provisions) Act 
of 1948 was in force and which was disposed of 
after the passing of the West Bengal Rent Con¬ 
trol (Temporary Provisions) Act of 1950. the 
proviso to section 14(3) of the Act would be 
applicable in order to give relief to the tenant 
under section 13(5) of the Act. 

(8) It will be seen that the question has been 
framed in very wide terms and it comprises cer¬ 
tain points which do not strictly arise out of the 
facts of the nresent case. The reference to dis¬ 
posal of the suit after the passing of the Act of 
1950 covers cases where the suit was disposed of 
before the amending Act of 1950. as well as cases 
where the disoosal was after the amending Act 
had come into force. The question whether the 
proviso to S. 14(3) is applicable in giving relief 
under S. 18(5) is again divisible into two parts, 
(a) whether the proviso applies at all and (b) 
even if it applies, whether it applies only so as 
to make defaults occurring after the amending 
Act of 1950 a bar to relief or whether prior de¬ 
faults are also contemplated by it and equally 
attract its operation. 

(9) To what extent S. 14 is intended to be uti¬ 
lised in applying S. 18(5) must be ascertained pri¬ 
marily from the language of the section, though in 
case of obscurity or ambiguity, the aim and ob- 
lect of the section may properly be referred to. 
So far as language goes, the general direction 
contained in the section is that in suits to which 
*it refers, the Court shall grant relief against eject¬ 


ment. The method enjoined is that it shall do 
so by “following the provisions and procedure” of 
sec*ion 14 “as far as may be necessary”. What it 
will exactly do by following such provisions and 
procedure is that it “shall exercise the powers of 
granting relief against ejectment given by section 
14”. What does that language mean? As has 
been seen, the power of granting relief against 
ejectment is contained in sub-section (3) of S. 14, 
but there is a proviso to the effect that if within 
a period of eighteen months, the tenant makes 
default of the nature mentioned in proviso (i) to 
S. 12(1) on three occasions, lie shall not be en- 
titled to the relief. Whether or not in applying 
S. 14(3) under S. 18(5), the proviso should be taken 
into account, must depend upon what the expres¬ 
sion “powers of granting relief against ejectment 
given by S. 14” means. 


(10) Of the two rival constructions which have 
found favour with the Courts, one proceeds on 
the view that the governing words in the expres¬ 
sion are “granting relief”, while the other proceeds 
on the view that the governing words are “given 
by section 14”. The reasons which can be given 
in support of either view bear on the construction 
of both S. 18(5) and S. 14. Those in favour of the 


second view are that the use of the words “given 
by section 14” in S. 18(5) must have the conse- 

.. . _ . . . « • • . i « 


quence that the Court is intended to exercise only 
that power of granting relief which S. 14 confers 
and not any other or larger power. Accordingly 
whatever may be the power under S. 14 itself, that 
must also be the cower which can be exercised 
under S. 18(5). The next step in the reasoning 
is that the power given by S. 14, which is to be 
found in sub-section (3), is only a limited power, 
conditioned as it is by the proviso which is a 
part of the provision where the power rests. It 
is not the main clause of S. 14(3), taken by it¬ 
self. which gives the power, but that clause, read 
with the proviso, and therefore the words "powers ■* 
.given by S. 14", appearing in S. 18(5), can¬ 
not be read as contemplating only the power 
given by the main clause without the limitation 
which the proviso imposes on it. If the true con¬ 
tent of the power given by S. 14(3) is itself power, 
as circumscribed by the proviso, it is clear that 
in construing S. 18(5) which speaks of "powers 

.given by S. 14", the proviso must equally 

be taken into account. 

This is the view which commended itself to P. B. 
Mukharji J. in — 'S. B. Trading Co. Ltd. v. Shyam- 
lal Ram Chandra’. AIR 1951 Cal 539 (C). It was 
acted on by Harries C. J. and Banerjee. J. in — 
•AIR 1953 Cal 136 (A)’, where no reasons were 
given. The same view of S. 18(5), before us 
amendment, was taken by Bose, J. in — 'Ama^atti 
Misra v. Sreenarain Mansingka. AIR 19ol Cal 44J 
(D) and on appeal by Harries. C. J. and Banerjee 
j in — ‘Sreenarain Mansingka v. Amar Natn 
Misra’, AIR 1952 Cal 433 (E). 

(11) The reasons in favour of the other view 
are that S. 14 does not apply of its own force to 
suits contemplated by S. 18(5) and al thatthe 
Court is enjoined to do is U> exercise the powers 
given by that section by following its Provisions. ^ 
The powers required to be exercised “ f 

specified; they are "powers of granting rebe 
against ejectment". There is thusno need toap- 

ply S. 14 in strict conformity wlth .. al } h i - te s E3S l 
sions. as would have to bed onelf the section 

applied directly; and since the P°" e ”J°X* «- 
cised under S. 18(5) are powers of re¬ 

lief”. the section may Jegitimately be rmi as oon 

templating only so much of the P°^ 8 a !^nst 
S. 14 as would enable the Col jrt to .^'^ovfso to 
ejectment. On that construction, the proviso 
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S. 14(3) which bars relief in certain circumstances, 
cannot be within the contemplation of S. 18(5). 
This is the view which commended itself to Das 
Gupta and Bachawat JJ. in — -AIR 1952 Cal 898 
(B)\ 

(12) It will be noticed that the view taken by 
Das Gupta and Bachawat JJ. presupposes that it 
is possible to dissect the provisions ol S. 14(3) and 
proper to take, for the purposes of S. 18<5 1 . only 
the main clause. The view taken by P. B. Mukharji. 
J. is that a proviso, being an integral part of the 
main provision, cannot be so severed and that 
when a section contains a proviso, its true effect 
must be ascertained from taking it as a whole 
That undoubtedly is the general rule regarding the 
construction of sections, carrying a proviso, but 
it may perhaps be said in Ihe present case that 
here, the proviso is rather of the nature of an 
exception than of a proviso, properly so called. 
The mam clause of S. 14(3) directs the Court to 
dismiss the suit, so far as it is a suit for ejectment, 
and that clause, as also sub-scctions (It and (2) 
of the section, is so expressed as to refer to the 
powers and duties of the Court. The proviso, on 
the other hand, expresses itself bv reference to 
the rights or rather a disability of the tenant. 
The structure of S. 14(3) would therefore appear 
to be that the Court's powers of granting relief 
agamst ejectment are contained in the mrdn clause 
and all that the proviso does is to enact that 
the tenant will not be entitled to such relief in 
certain circumstances. In form at least, the pro¬ 
viso does not purport to modify the powers of 
the Court, but only bars the tenant from the ben<*- 

“T , ,u he p ™ m in the cir cumstances stated, so 
that the resultant effect may be said to be lhat 
the powers of the Court are as provided in the 
main clause, while the proviso affects only the 
tenant and therefore the proviso is not an' inte- 
, gral part of the section in so far as it provides 
ItL* powers of the Court, but only an excep- 
^ ™ ain clause, excluding a certain area 
trorn the sphere of the exercise of the powers 
That might be said to appear further from the 
language of the proviso itself which says that, in 

«twl ".n th ? tenant not be en- 

10 l h e benefit of the protection against 

thL Ct wS«Vi U K r th ^ s . ectlon " implying thereby that 

hit lc - relief ag&lnst ejectment 

by ipart 

that whether the proviso Is regarded 
nr " ay or tlle other - the practical res,iff 
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ject of the section and in order to do so, the 
practical results of applying S. 14(3) with and with¬ 
out the proviso may be compared. The practical 
result of applying the section for the purposes of 
S. 18(5) without the proviso will be that relief must 
be given to the defendant, irrespective of whether 
the proviso would bar relief in his case. The 
practical result of applying the section with the 
proviso will be that the defendant can be given 
relief against ejectment only if such relief is not 
barred by the proviso. In the first case, there are 
no further complications, because if the proviso is 
to be disregarded, relief will have to be given in 
all cases. But the second case is not so simple. 
It would appear that even if the proviso is to be 
taken into account in applying S. 14(3) for the 
purposes of S. 18(5», there are cases where the 
proviso would exclude itself by its own terms. This 
was pointed out by P. B. Mukharji, J. in — ‘AIR 
1951 Cal 539 (C)' to which reference has already 
been made. The view token by the learned Judge 
was that although, as a matter of construction, he 
felt bound to hold that in interpreting the words 

“P° wers .given by section 14*’ in S. 13(5), the 

proviso to S. 14(3) could not be disregarded, he 
felt bound also to hold that in the case of de¬ 
faults occurring before the amending Act of 1950 
the proviso could not be applied without making 
S. 18(5) itself wholly nugatory. The position may 
be explained. J 

(14) The suits contemplated bv S. 18(5). as 
amended, are suits pending at the date of the Act 
of 19o0 against persons who had committed de¬ 
fault in respect of the rent for at least three con- 
sccutive months before that date. Having com¬ 
mitted such default, they had ceased to be f enants 
and having ceased to be tenants, they could not 
thereafter be under any liability to pay rent till 
the status of a tenant was restored to them Ne~es- 
sarily, they could not commit any ‘default’ during 

mpnf ?K e ? lf U !, ey made no father pay* 

ment. With that consideration in mind, we mav 

various cla ** s of case which may 
come to be dealt with under S. 13(5). The follow* 
ing classes can be thought of: 

at the date of the Act of 1950 
and also pending at the date of emending Act- 

(1> SS n , Which the def cndant had committed 

default in respect of the .rent for three con- 
secutive months before the institution of the 

fi u ', bef0re toe Act or 1950, but not also 
cefault for two months on three occasions 
within a period of eighteen months - 

<2 ’ *£&^&$?**** 

t3> tether coming 

s sswaaviif <2> 
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a period of eighteen months before the institution 
of the suit, those would be defaults committed be¬ 
fore the Act of 1950. The proviso to S. 14(3) would 
not hit him on account of those defaults, because 
those would not be defaults “referred to in clause 
(i) of the proviso to S. 12“ of the 1950 Act. If 
such a defendant made no further payment till 
the amending Act of 1950, he would not be, on 
account of such non-payment, in default at all. 
because having ceased to be a tenant, he would 
not be under any legal liability to pay anything 
as rent. It was only the amending Act which 
made him again a tenant and although it is true 
that it restored him to the status of a tenant with 
retrospective effect, it could not possibly be said 
that he must be deemed not only to have been a 
tenant, but also to have committed default even 
before the restoration took place. Before the 
amendment was actually enacted, the defendant 
could not have paid rent and he cannot obviously 
be regarded as having defaulted in doing some¬ 
thing which he could not have done at the time. 
Upto the date of the amending Act, therefore, 
there is no possibility of any default. But once 
the amending Act came into force, the defendant 
again became a tenant and if he had thereafter 
been in default for two months on three occasions 
within a period of eighteen months, the proviso 
would hit him. if S. 14(3) were applied along with 
the proviso. The practical difference between ap¬ 
plying S. 14(3) for the purposes of S. 18(5) with 
and without the proviso, therefore, is that in the 
former case, only defendants who had committed 
default of the requisite nature and number after 
the amending Act, would be excluded from relief 
whereas, in the latter case, relief would have to 
be granted to even such a defendant. 

(16) It may be added that, as pointed out by 
P. B. Mukharji, J. in — ‘AIR 1951 Cal 539 (C)', a 
ridiculous result will follow if the amending Act is 
taken to place the defendant under a liability to 
pay rent from the date of the main Act of 1950 
and to make him a defaulter if he had not paid 
or paid in due time. The main Act came into 
force on 31-3-1950 and the Amending Act on 30-11- 
1950. The interval was eight months. It may be 
presumed that no defendant whose interests in 
the tenancy had been automatically extinguished 
and against whom a suit for ejectment had been 
brought, had made any payment between the dates 
of the main Act and the amending Act. But if 
the effect of the amending Act be to make him 
not only liable for the rent for the intervening 
period but also liable to pay it. as it accrued, 
month after month, he would necessarily be in 
default for two months on three occasions within 
a period of eighteen months at the date of the 
amending Act and therefore the relief provided for 
by S. 18(5) would not at ail be available to him, 
if S. 14(3) was applied together with the proviso. 
The position would be a truly farcical one. It 
wouW be that the Legislature had proceeded to 
pass an amending Act in order to give relief to 
persons whose tenancies had been extinguished by 
law and against whom ejectment suits were pend¬ 
ing, but fashioned the relief in such form that the 
very persons who were intended to be benefited 
were excluded from it. This certainly can be an 
argument in favour of the view that S. 18(5) coos 
not intend the proviso to S. 14(3) to be applied, 
but in my opinion the question of any default oc¬ 
curring during the intervening period does not 
arise at all. because default in doing a thing which 
could not be done at the time is an impossible 
notion. 

(17) In - ‘AIR 1953 Cal 136 (A)’, it was held 
by Harries C. J. and Banerjee J. that the proviso 


to S. 14(3) applied also to defaults committed be¬ 
fore the amending Act. As the learned Judges 
themselves pointed out, it was not necessary for 
them to rely in that case on pre-amending Act 
defaults, for there were sufficient defaults com¬ 
mitted after the amending Act. But since a con¬ 
sidered opinion was given, I cannot properly brush 
aside the observations made by the learned Judges 
as mere ‘obiter dicta’. I would respectfully dissent 
from them. 


(18) To cases coming under Class B above. S. 18 
(5) does not directly apply. They are dealt with 
in S. 6 of the amending Act and S. 18(5) can apply 
to them only if the reference to S. 18 of the 
main Act in S. 6 of the amending Act covers 
S. 18(5) and if the Court applies it in exercise of 
its discretion. In such cases, even if there were 
defaults for two months on three occasions within 
a period of eighteen months, those could only be 
defaults committed before the Act of 1950 or non¬ 
payment after that Act but before the amending 
Act. In neither case could there be defaults of 
the nature “referred to in Clause (i) of the pro¬ 
viso to sub-section (1) of S. 12”, for reasons I have 
already explained, and therefore even if S. 14(3> 
were to be applied to such cases along with the 
proviso, it would be found that the proviso was 
excluded by its own terms and by the facts. 

(19) It is now clear on a review of all possible 
cases that even if S. 18(5) be read as not requiring 
the application of S. 14(3) with the proviso thereto 
omitted, the proviso can apply and bar relief only 
in cases where defaults of the requisite number 
and nature have been committed after the amend¬ 
ing Act came into force. Defaults committed be¬ 
fore the Act of 1950 or non-payment between the 
dates of that Act and the amending Act would 
not attract the proviso and are therefore im¬ 
material 

(20) Such being the scope of the proviso and the 
language of S. 18(5) being equally capable of being 
read as requiring its exclusion or inclusion in 
applving S. 14(3), the question we have to ask 
ourselves is this: Could the Legislature have m- 
tended that even if the defendant committed de¬ 
fault after the amending Act had restored him to 
the status of a tenant and made him liable to 
pay rent, he would still not be affected by the dis¬ 
ability created by the proviso? No tenant sued 
after the Act of 1950 can escape the proviso and 
get relief against ejectment under S. 14. if he has 
been in default to the extent mentioned. Was it 
intended that, nevertheless, persons against whom 
suits were pending at the date of the Act- would 
be immune from the operation of the proviso and 
entitled to relief under S. 14, irrespective of the 
defaults they might commit? I can find no rea¬ 
son to take such to have been the intention or 
the Legislature. It is true that a consideration is 
pointed out by Das Gupta and Bachawat JJ. m 
— 'AIR 1952 Cal 898 (BY which would seem to 
indicate at first sight that the contrary view also 
would involve some inequality of treatment, ii w 
two suits brought during the Act of 1948, one 
terminated in a decree before the Act of 19o0 and 
was not further proceeded with, S. 18(1) 
apply to it and there could be no Question of any 
defaults restricting the relief; but if the other 
suit was still pending in the trial Court■ atwe 
date of the Act of 1950 or having been disposed 
of by the trial Court before that date, was; even 
pending in a superior Court in appeal or revision, 
it would be governed by S. 18(5) and if the > Jg 
viso to S. 14(3) was applied to it, the relief avaa 
able to the defendant would be restricted by the 

proviso. The position of the , defen ^ s t J? ls l be 
suits, brought at the same time, would thus d* 
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different, according as the suit was pending or not 
pending at the date of the Act of 1950. although 
in both the suits, a decree by the trial Court 
might have been passed. 

With great respect, it appears to me that the 
Legislature did intend to make a distinction bet¬ 
ween the two cases and also that the discrimina¬ 
tion pointed out is only apparent and not real. In 
the case of suits terminated by a decree before 
the Act of 1950 and resting there, the Legislature 
made a simple provision in S. 18(1) that on pay¬ 
ment of all arrears, together with interest, upto 
date, as determined by the Court on an applica¬ 
tion made within a certain time, the decree for 
ejectment would be vacated. If it was intended 
that in pending suits too, the claim for ejectment 
would be similarly dismissed, if the defendant 
simply paid up all arrears of rent, as determined by 
the Court, there was no reason why the Legisla¬ 
ture should not have made a simple and direct 
provision to that effect, but should have imported 
S. 14 and provided for relief through that section. 
The importation of S. 14 is, to my mind, a clear 
indication that some limitation was intended in 
the case of pending suits. As to discrimination, 
there is, to my mind, none. The defaults to which 
the proviso to S. 14(3) can apply in cases coming 
under S. 18(5) being only defaults committed 
after the amending Act, it is clear that if the 
proviso is applied to suits pending at the date 
of the Act of 1950, the defendant is put under a 
liability only for some further defaults which the 
defendants in a suit terminated before the Act 
could not have committed. It is thus not that 
persons similarly circumstanced have been dif¬ 
ferently treated. 

In order to have the relief provided for in S. 18(1), 
the defendant, against whom a suit had terminated 
in a decree before the Act of 1950, had to apply 
within 60 days of the amending Act. If he is 
treated by the Act in one way and the defendant 
in another suit, brought at the same time but going 
on for at least eighteen months even after the 
amending Act, is treated in a different way, when 
after being restored to the status of a tenant and 
made liable to pay rent, he again commits defaults, 
I do not think it can be said that equals are 
treated unequally. On the other hand, equals 
would be treated unequally, if a defendant in a 
suit brought after the Act of 1950 were to be 
under the restriction of the proviso, as he must 
be, but the defendant in a suit, brought before the 
Act and continuing after the amending Act, were 
to be free of it, although after the amending Act 
he too would be under a liability to pay rent as 
much as the defendant in the other suit. 


<5 requiring the application 

S. 14(3), together with the proviso, the effect w 
5? defendants in aU suits pending 

the pending Act in substantially t] 
same position, while there will be no dlscriminatk 
against the defendants in suits which had end. 
before the Act of 1950. To the latter class of d 
fendants and to defendants In suits ended befo 
the amending Act the proviso will not apply c 
the facts, being excluded by Us own terms, althouj 

Tnrtii? may ^ appUed together with the provis 
Indeed, even on such construction of s 18(5) tl 
pendants to suits, pending at the date of 5 
main Act of 1950 and also pending at the da: 

amending Act, will be in a Eighth- favour 
position, because in their case onlv default 

the amendliTt eoSTwto 

d 5 au l^ ^ al£0 c °unt In the cS ^ 
Persons sued after the date of the main a?? 


(21) Reverting now to the object of S. 18, as 
amended, it appears to me that the object was to 
extend to persons whose tenancies had been ex¬ 
tinguished by the previous law and who had been 
sued in ejectment, the benefit of the new law on 
the conditions it carried. The object was not to 
provide anything more. That view solves all diffi¬ 
culties. The new Act provides for relief against 
ejectnent on con.ition that, all an ars cf rent 
are paid up. but withnolas that renet from cases 
where there have been defaults of a certain kind 
which the Act creates and specifies. The relief 
goes under S. 18(1) to persons against whom a de¬ 
cree had been passed under the old Act and the 
suit had ended, because the circumstance which 
would exclude the relief is not and cannot be 
present in their case. It also goes under S. 18(5) 
to persons against whom a decree had been passed 
between the dates of the main Act of 1950 and the 
amending Act and does so for the same reason. 
It goes under the latter section to persons against 
whom the suit was still pending at the date of 
the amending Act only If the disabling circum¬ 
stance is not present, for that circumstance can 
be present in their case. So applied, the new' Act 
deals with the persons sued under the old Act 
exactly as they would be dealt with if a suit under 
the new Act had been brought against them, but 
apphed without the proviso to S. 14(3), it would 
be according to them a specially favourable treaty- 
menu 


(22) For all the reasons given above. I am of 
opinion that the construction that S. 18(5) intends 
the whole of S. 14(3), including the proviso to be 
applied is to be preferred. “Powers of gifting 
relief against ejectment given by section 14" means 
powers such as s. 14. circumscribed and conditioned 
by the proviso, gives. 


is m no way ODDOsed to an 
observation made in the Full Bench ‘22 of - 
i. o. k. sarma v. Nagendra Bala Debi' AIR 
Cal 879 (F), where the majority judgment SL £ 
hvered by myself. With reference to %! 14W) it 
was then stated that S. 18(5) had not the effect 
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the West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act, 1950, runs in these words: 

“If at the date when this Act comes into force, 
a suit for ejectment of a tenant is pending whe¬ 
ther in trial Court or in Court of first or second 
appeal in which no decree for ejectment would 
be passed except on the ground that the interest 
of the tenant in such premises has been ipso 
facto determined under the provisions of su'o-s. 
(3) of S. 12 of the West Bengal Premises (Tem¬ 
porary Provisions) Act, 1948, the Court shall exer¬ 
cise the powers of granting relief against eject¬ 
ment given by S. 14 of this Act following the 
provisions and procedure of that section as far 
as may be necessary, and for the said purpose 
shall make such order for amendment of plead¬ 
ings, production of evidence, remand, payment 
of costs as may be necessary or just/' 

The question is: by enacting these provisions did 
the legislature intend that such power of granting 
relief will be exercised only in the cases where 
there has been no default in payment of rent re¬ 
ferred to in cL (i) of the proviso to sub-section (1) 
of S. 12 on three occasions within a period of 
eighteen months; or did it intend that the Court 
shall exercise the powers of granting relief against 
ejectment in all cases that are pending in which 
no decree for ejectment would be passed except 
on the ground of ipso facto determination of 
tenancy under sub-section <3> of S. 12 of the 1943 
Act. Whether the intention was one or the other 
has to be ascertained from the actual words used 
in S. 18(5) of the Act. It is hardly necessary to 
add that for ascertaining the meaning of the words 
used in S. 18(5) it is necessary also to refer to 
the wording of the entire S. 14. What is important 
to remember is that if the intention of the legisla¬ 
ture can be ascertained from the words used in 
the section the law does not permit the Court, to 
travel beyond them for ascertaining such inten¬ 
tion. 

(27) It has been pointed out again and again 
that if the legislature expresses one intention on 
the ordinary meaning of the words, the Court has 
no pov/er to ascribe to the legislature any other 
intention that other circumstances may show; and 
that even if such other intention may clearly be 
shov/n to have existed, the Court is bound to hold 
that the legislature meant what it said and that 
the legislature's intention is as expressed in the 
words. Vide — ‘Nalinaksha Bysack v. Shyam 
Sunder Haidar*, AIR 1953 SC 148 (G). 

(28) For finding the correct answer to the ques¬ 
tion before us it is necessary, therefore, to turn 
to the words of S. 18(5) to find out what they 
mean on the ordinary natural sense of the words 
used. Tlie important words in the section in as¬ 
certaining the intention are: 

“shall exercise the powers of granting relief 
against ejectment given by section 14 of this Act 
following the provisions and procedure of that 

section as far as may be necessary.’’ 

It will be convenient to consider first the mean¬ 
ing of the words “the powers of granting relief 
against ejectment given by S. 14 of this Act" and 
then consider the future phrase “following the 
provisions and procedure of that section as far as 
may be necessary” in any way confirm or modify 
that meaning. 

(29) Section 14 of the Act is in these words: 

“If in a suit for recovery of possession of any pre¬ 
mises from the tenant the landlord would not 
get a decree for possession but for clause (I) of 
the proviso to sub-section (1) of section 12. the 
Court shall determine the amount of rent legal¬ 


ly payable by the tenant and which is in arrears 
taking into consideration any order made under 
sub-section (4» and effect thereof up to the 
date of the order mentioned hereafter, as also 
the amount of interest on such arrears of rent 
calculated at the rate of nine and three-eighths 
per centum per annum from the day when the 
rents became arrears up to such date, together 
with the amount of such costs of the suit as is 
fairly allowable to the plaintiff-landlord, and 
shall make an order on the tenant for paying 
the aggregate of the amounts (specifying in the 
order such aggregate sum) on or before the date 
fixed in the order. 


“(2) Such date fixed for payment shall be the 
fifteenth day from the date of the order ex¬ 
cluding the day of the order. 

“(3) If within the time fixed in the order un¬ 
der sub-section (1), the tenant deposits in the 
Court the sum specified in the said order, the 
suit, so far as it is a suit for recovery of posses¬ 
sion of the premises, shall be dismissed by the 
Court. In default of such payment the Court 
shall proceed with the hearing of the suit: 

“Provided that the tenant shall not be entitled 
to the benefit of protection against eviction under 
this section if he makes default in payment of 
the rent referred to in clause (i) of the proviso 
to sub-section (1) of section 12 on three occa¬ 
sions within a period of eighteen months. 

“(4) If the tenant contests the suit, as regards 
claim for ejectment, the plaintiff-landlord may 
make an application at any stage of the suit 
tor order on the tenant-defendant to deposit 
month by month rent at a rate at which it. was 
last paid and also the arrears of rent, if any, 
and the Court after giving an opportunity to 
the parties to be heard may make an order 
for deposit of rent at such rate month by month 
and the arrears of rent, if any, and on failure 
of the tenant to deposit the arrears of rent 
within fifteen days of the date of the order or 
the rent at such rate for any month by the 
fifteenth day of the next following month, the 
Court shall order the defence against ejectment 
to be struck out and the tenant to be placed in 
the same position as if he had not defended the 
claim to ejectment. The landlord may also ap¬ 
ply for permission to withdraw the deposited 
rent without prejudice to his right to claim de¬ 
cree for ejectment and the Court may permit 
him to do so. 


“(5) The power given under sub-section (4) 
may be exercised by Courts of appeal with neces¬ 
sary adaptation.*' 


(30) We find that this section gives two different 
:inds of powers to the Court. One power is the 
)ower to give relief to tenants by dismissing the 
uit in so far as it is against ejectment. The other 
>ower is the power to give relief to landlords by 
lirecting deposit of rent by the tenant on pain 
>f the defence against ejectment being struck out 
>n the deposit ordered not being made. It has 
>een held by a Full Bench of this Court in — 
AIR 1952 Cal 879 <F)\ that the Court's powers 
o direct such deposit of rent cannot be exercised 
n pending suits originally instituted before the 
950 Act came into force and that further the 
exercise of such powers is restricted to suits ror 
•ecovery of possession in which the landlord would 
lot get a decree for possession but for cl. <i> oi me 
proviso to sub-section (1) of section 12. 

(31) The other power, namely, the power of 
panting relief to tenants against ejectment, ^ 
provided in sub-section (3) the first portion o 
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which provides that if the tenant deposits in Court 
certain sums as ordered: 

“the suit, so far as it is a suit for recovery of 
possession of the premises, shall be dismissed by 
the Court.” 

These words are followed by the words: 

“In default of such payment the Court shall pro- 
ceed with the hearing of the suit” 
and then comes the proviso in the following words: 
“Provided that the tenant shall not be entitled 
-4 to the benefit of protection against eviction un¬ 
der this section if he makes default in payment 
of the rent referred to in clause (ii of the pro¬ 
viso to sub-section (1) of section 12 on three 
occasions within a period of eighteen months.” 

(32) If a person who has read the entire S. 14 
of this Act is asked the question “what are the 
powers of granting relief against ejectment that 
S. 14 gives to the Court” — will his answer be: 
The powers are if the tenant deposits in the Court 
the sum calculated as due in accordance with the 
provisions of sub-section (1) of the Act. the Court 
shall dismiss the suit; or will his answer be: The 
powers are that in cases in which there has been 
no default on three occasions within a period 
of 18 months in payment of the rent referred to 
in clause (i) to the proviso to sub-section ( 1 ) of 
S. 12, the Court shall dismiss the suit, if pay¬ 
ments as directed are made; or will he say: “The 
powers are that suits for recovery of possession of 
premises in which the landlord would not get a 
decree for possession but for clause (i) of the pro¬ 
viso to sub-section (1) of S. 12 and in which further 
there has been no default in the payment of rent 
as referred to in clause (i> of the proviso to sub¬ 
section (1) of S. 12 on three occasions within the 
period of 18 months, the Court shall dismiss the 

^ suit on certain payments being made”. 

(33) In my judgment nobody will give either the 
second or the third alternative of the answers sug¬ 
gested above and that a person who attaches the 
ordinary meaning of the words to the question— 
“What powers are given by S. 14 to the Court to 
grant relief against ejectment?” will give only the 
first of the three answers mentioned above 
namely, that the powers are that if the tenant 
deposits in the Court the sum calculated as due 
in accordance with the provisions of sub-section 

♦ ( i of ,* S , 14 of * he Act the Court shall dismiss 
the suit, in so far as it is for ejectment. 

vJ 3 ci h kf* ld h° wever that the words “given 
5 un tK necessar . ily to P°rt proviso to 
oni 4 th ? meanin 6 of the word -powers', 
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much a part of S. 14 as the main clause of the 
sub-section and if the proviso had given to the 
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way affect the interpretation of the word “powers” 
in S. 18 (5). 

(35) The very language of the proviso throws 
considerable light on the question. When S. 18 (5) 
says: 'the Court shall exercise the powers of 
granting relief against ejectment given by S. 14 

of this Act.” obviously it means the 

powers given to the "Court". The first part of 
sub-section (3) of S. 14 does give a power to the 
Court. The proviso, it is important to notice, does 
not even mention the word 'Court'. It does not 
say that the Court shall not have any such power. 
It merely mentions some cases in which the 
tenant shall not be entitled to the benefit of the 
exercise by the Court of the power mentioned in 
the main part of the sub-section. The manner in 
which the power is given to the Court in the first 
portion of sub-section (3), while the proviso, without 
saying anything about the Court's powers, says 
that “the tenant shall not be entitled to the 
benefit thereof" in certain cases, cannot, in my 
judgment, be lightly brushed aside. Tire very form 
of the proviso justifies the conclusion that all 
the power for, granting relief against ejectment is 
given in the first part of the sub-section and that 
the words in the proviso have nothing to do with 
the connotation of that power. The giving of 
power and the definition of the scope of the exer¬ 
cise of the power are to my mind two distinct 
and different things. 

(36) What is perhaps even more significant is 
the use of the words “the benefit of protection 
against eviction under this section" in the proviso. 
These words clearly show that the legislature has 
in its mind a clear picture of the totality of the 
benefit of protection u/s. 14; and then goes on to 
say that certain tenants will not get the benefit of 
that protection. When the legislature with this 
clear picture in its mind of the totality of “the 
benefit of protection against eviction" under S. 14 
uses in a later section, namely, S. 18 (5) of the 
Act, the words 'the powers of granting relief 
against ejectment' given by S. 14'. I find it impos¬ 
sible to say that it meant different things. To 
my mind “the benefit of protection against evic¬ 
tion under this section" as used in the proviso to 
sub-s. (3) of S. 14 is exactly the same as benefit 
of the “power of granting relief against ejectment 
6 ^. en by ®- ■ l4 "’• 1 do not see how it can be pos- 
slbl y said that the legislature in using the words 
the benefit of protection against eviction under 
this section' in the proviso, was including the 
limitation of the proviso in the connotation of the 
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(38) Turning now to the words “followed the 
provisions of that section as far as ma^ be 
necessary”, I am of opinion that these words do 
not in any way modify the meaning indicated 
above. For myself, I am inclined to the view 
that the use of the words *as far as mav be 
necessary’ is merely short for ‘as far as may be 
necessary for granting relief’, and indicates that 
the legislature did not intend that those provisions 
of S. 14 — whether enacted in the form of a 
proviso or not — which are not necessary for 
the purpose of granting relief, should be applied. 
In this view. I hold that this further phrase 
“following the provisions and procedure of that 
section as far as may be necessary”, confirms my 
conclusion mentioned above as regards the meaning 
of the words ‘powers of granting relief against 
ejectment given by S. 14”, instead of modifying it. 

(39) It is said, however, that if the intention 
of the legislature was that the powers of granting 
relief against ejectment given by S. 14 of the 
Act should be exercised In all cases which other¬ 
wise come under S. 18 (5> — irrespective of any 
defaults within the meaning of the proviso to S. 14 
sub-s. (3), the obvious way of expressing that in¬ 
tention would be by saying in sub-s. (5) that the 
Court shall grant relief in the same manner as 
on an application under S. 18 (1). It is. in my 
opinion, wholly fallacious to argue that words 
should not be held to have a particular meaning 
because other words could have been used to ex¬ 
press that meaning. It seems to me that a very 
good reason for giving a reference to “the powers 
of granting relief against ejectment given by S. 14 
of the Act” in sub-section (5) instead of men¬ 
tioning the powers of relief on an application 
under S. 18 (1). would be that in sub-s. (5) of 
S. 18 pending suits are being provided for and 
pending suits are also the subjectrmatter of S. 14 
of the Act. 

(40) It Ls next argued that the intention of the 
legislature could not possibly be that in all cases 
under S. 18 (5) the powers of granting relief 
against ejectment shall be exercised regardless of 
the fact that there had been defaults within the 
meaning of the proviso to sub-s. (3) of S. 14. as 
this would result in a discrimination between 
tenants against whom a suit was pending within 
the meaning of S. 18(5) and a tenant against whom 
a suit is brought after the 1950 Act came into force. 
Assuming ‘A* to be a tenant against whom a suit 
within the meaning of S. 18 (5) is pending and 
‘A* has made three defaults of two months each 
in payment of rent after 30-11-1950. and ‘B’ a 
tenant against whom a suit is brought after 
30-3-1950. for ejectment, and who has made three 
similar defaults of two months each in payment 
of rent. ‘B* will clearly not be relieved against 
ejectment under S. 14. but ‘A’ will be entitled to 
such relief on the interpretation of S. 18 (5) 
which I have given above. It is contended that 
this would be unreasonable discrimination in 
favour of the tenant against whom the suit had 
been brought when 1948 Act was in force, and 
could not have been intended. 

(41) In the first place, I must say that 
the canons of construction of Statutes do not 
permit the Court to take the reasonableness or un¬ 
reasonableness of the consequence of interpretation 
as a factor for deciding on the correct interpre¬ 
tation. Whether the result is reasonable or not 
is in substance a question of expedience and it 
is not for the Court to dabble in it. It is. in 
my Judgment, always useful for Courts to remem¬ 
ber the observations of Lord Halsbury in — 
'Janson v. Driefontein Consolidated Mines Ltd.’, 
(1902) AC 484 at p. 491 (H), where he said: 


“What politicians call expedience often depends 
on momentary conjunctures, and is frequently 
nothing more than the finespun speculations of 
visionary theorists, or the suggestions of party 
and faction If expedience, therefore, should 
ever be set up as a foundation for the judgments 
of Westminster Hall, the necessary consequent 
must be that a Judge would be at full liberty 
to depart to-morrow frdm the precedent he has 
himself established to-day; or to apply the 
same decisions to different, or different decisions 
to the same circumstances, as his notions of 
expedience might dictate.” 

In the same vein are the oft-quoted observations 
of Parke B.. in — ‘Egerton v. Brownlow’, (1853) 
4 HLC 1 (I): 

“It is the province of the statesman, and not 
the lawyer, to discuss, and of the Legislature to 
determine, what is the best for the public good, 
and to provide for it by proper enactments. It 
is a province of the Judge to expound the law 
only; the written, from the statutes; the un¬ 
written or common law. from the decisions of 
our predecessors and of our existing Courts, from 
text-writers of acknowledged authority, and upon 
the principles to be clearly deduced from them 
by sound reason and just inference: not to 
speculate upon what is the best, in his opinion, 
for the advantage of the community.” 

As was said by Lord Halsbury in — ‘Inderwick 
v. Tatchell’, (1903) AC 120 at p. 123 (J): 

“.even if I thought the result was unjust 

there is no canon of construction which en¬ 
titles me on that ground to alter my construc¬ 
tion of the words as they stand.” 

It is well to remember that these observations are 
as true for the Indian system of law as they 
are in England. In the voyage of discovery of 
the intention of the legislature, we should, if pos¬ 
sible. avoid the rock of “consideration of reason¬ 
ableness of the consequences”. 

(42) Even, therefore, if I thought that the inter¬ 
pretation which I have held should be given to 
the words of S. 18 (5) on a proper natural mean¬ 
ing of the words has the consequence of apparently 
unreasonable discrimination between tenants K in 
suits brought when the old Act of 1948 was in 
force and tenants in suits brought after the 1950 
Act came into force I would not consider it a 
ground for altering that interpretation. 

(43) In my opinion, however, it is not right to 
say that there can be no good reason for making 
a distinction between tenants against whom suits 
were brought when the 1948 Act was in force 
and tenants against whom suits are brought after 
the 1950 Act came into force. In many, at least, 
of the suits which are pending from before the date 
on which 1950 Act came into force it is likely that 
the long pending litigation has itself made it 
difficult for the tenant to pay rent regularly; in 
suits brought after the Act of 1950 came into force 
the reasons for these defaults might have appeared 
to the legislature to be considerably less. Again, 
in many of the cases coming under S. 18 (5) the 
position will be that a decree for ejectment has 
already been passed. Defaults in payment of 
rent in such cases even after the amending Act 
can hardly be considered to be of the same degree 
of culpability in payment of rent in pending suits 
brought under the 1950 Act. It does not seem to 
me at all unreasonable that considerations suen 
as these would weigh with the legislature in 
making a distinction between persons against whom 
suits have been brought when the 1948 Act was 
in force, and persons against whom suits are 
brought after the 1950 Act came into force, as 
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regards the penalty (efaults in payment of 
rent. 1 

(44) As I have already emphasised, the reason¬ 
ableness or otherwise of the consequence should 
not be taken as a guiding factor in the interpre¬ 
tation of statutes. If indeed reasonableness of 
the consequence were to be considered, I would 
point out that on the interpretation that powers 
of granting relief against ejectment mean ‘power 
subject to the proviso to S. 13(3)’, the position 
would be that if a tenant ‘A’ against whom a suit 
within the meaning of S. 18(5) is pending has not 
paid the rent for, say, April 1950 to September 
1950, he would not be protected against eviction. 
Before the amending Act—Act 62 of 1950—the non¬ 
payment of what was formerly rent for the pre¬ 
mises could not be considered default in payment 
of rent, as the tenancy had already been ipso 
facto determined. The Amending Act. however, 
substituted for the definition clause of the word 
"tenant’ a new clause under which ‘every person 
whose interest in the premises has been ipso facto 
determined under sub-s. (3) of S. 12, West Bengal 
Premises Rent Control (Temporary Provisions 
Act, 1948) is a tenant. It is important to note 
that the Amending Act further provides that the 
new definition clause “shall be deemed always to 
have been substituted". The consequence of this 
last provision requires careful consideration. Ob¬ 
viously, in view of this provision, we have to 
“deem" that *A’ whose tenancy had been ipso 
facto determined under S. 12 of the 1948 Act, was 
still a ‘tenant’ in April 1950; we have also to “deem" 
that rent was payable by ‘A* for April 1950; and 
if the rent remained unpaid up to the 15th May¬ 
or within the time specially fixed—we are bound 
in law to deem that there was default in payment 
of rent of April 1950. Similarly, if the rents for 
May, June, July, August, September and October 
have remained unpaid, when the suit against ‘A’ 
comes before the Court for consideration under 
S. 18(5) on or after 30-11-1950, we are bound to 
“deem” in law that there have been defaults in 
payments of rent of these months. If the correct 
interpretation of S. 18(5), is that the powers of 
granting relief are to be exercised subject to the 
proviso in S. 14(3), the Court is bound to refuse 
relief to *A*. 


(45) That this is the position In law, was re¬ 
cognised by P. B. Mukharji J. in — ‘AIR 1951 Ca: 
539 (C)’ and very rightly—I say with great respect 
—His Lordship considered this to be a ‘nonsensical 
result'. P. B. Mukharji, J. considered that this 
nonsense resulted from the fact that the Legisla¬ 
ture committed a blunder by forgetting to make 
consequential amendments in S. 18(5) which seem¬ 
ed to follow naturally as a result of the amend¬ 
ment by the substitution of tenants under statutory 
forfeiture for the ordinary short term defaulter 
His Lordship further considered that in this “des 
perate position", it was the Court’s duty to relieve 
5*® 1 ® ° f the consequences of the blunder, anc 
decided to hold that 

condon ®tl°n of the statutory for- 
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I would respectfully add that the "nonsensical re- 
suit" is the consequence of putting a strained In¬ 
terpretation in disregard of the plain and natural 
sense of the words, on S. 18(5), & not any ‘blunder 
of the legislature. If I had thought that the plain 
and natural sense of the words of S. 18(5) meant 
that the 'powers’ are to be used subject to the 
proviso in S. 14(3) and could not mean anything 
else. I should have felt bound to allow the result 
which P. B. Mukharji. J. rightly characterises as 
‘nonsensical’—to ensue. The observations of the 
Supreme Court in — ‘Nalinaksha Bysack’s case 
(G)* may in this connection be usefully borne In 
mind. Delivering the judgment of the Court, Das 
J. said: “It must always be borne in mind, as said 
by Lord Halsbury in — ‘Commissioner for special 
purpose of Income Tax v. Pensel’, (1891) AC 531 at 
p. 549 (K) that it is not competent to any court 
to proceed upon the assumption that the Legislar 
ture has made a mistake. The Court must pro¬ 
ceed on the footing that the Legislature intended 
what it has said. Even if there is some defect 
in the phraseology used by the Legislature, the 
Court cannot, as pointed out in — 'Cranferd v. 
Spooner’, 4 Moo Ind App 179 (L), aid the Legisla¬ 
ture’s defective phrasing of an Act. or add and 
amend, or by construction, make up deficiencies 
which are left in the Act. Even where there is a 
’casus omissus*, it is, as said by Lord Russell of 
Killowen in — ‘Hansraj Gupta v. Dehra Dun 
Mussoorie Electrical Tramway Co. Ltd.’, AIR 1933 
PC 63 (M). for others than the Court to remedy 
the defect’’. — ‘AIR 1953 SC 148 (G)\ 

(47) Another result that will follow from the 
view that powers in S. 18(5) have to be exercised 
subject to the proviso in S. 14(3), will be a dis¬ 
tinction between a tenant against whom a decree 
for ejectment has been passed, and who has there¬ 
after filed an application under S. 18(1) which 
remains pending on 30-11-1950, and a tenant against 
whom a similar decree has been passed, but who 
has filed an appeal, which is pending on 30-11-1950, 
and who therefore comes within S. 18(5) of the 
Act, as amended. In the former case, the tenant 
would be entitled to relief against ejectment, on 
payment of arrears up-to-date with costs and In¬ 
terest, even though he did not pay the rents from 
April to October 1950; in the latter case, he would 
not be so entitled. I cannot persuade myself that 
the fact that one tenant has filed an appeal against 
the decree for ejectment and the other has not* 
could be considered by the legislature a good rea¬ 
son for which the law should be so very different 
for the two. For, I cannot believe that the legisla¬ 
ture would think of punishing people for exercising 
the right of appeal that the law has given. 


(48) If I thought it necessary to consider far 
ascertaining the object of the legislature, the rea¬ 
sonableness or otherwise of the consequences thftfc 
flow from the two rival interpretations of & 18 ( 5 ), 
I would hold without hesitation that the interpre¬ 
tation that the powers are to be exercised subject 
to the proviso would produce nonsensical and un¬ 
reasonable consequences, while the interpretation 
that the powers are to be exercised regardless of 
the proviso would not produce any unreasonable 
consequence. If reasonableness & unreasonableness 
of consequences has to be accepted as a guide, I 
am therefore led to the conclusion that the cor¬ 
rect interpretation is that ‘powers* in S. 18(5), are 
not subject to the proviso to S. 14(3). 

(49) My own view, however, is that It is neither 
necessary nor proper for the Court to interpret-a 
statute, according to its own view of the reason- 

ESuEff 8 of . nces. The ‘reason* of the 

legislature Is not necessarily the 'reason of the 
Court; and to think that what we as Judges con- 
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sider reasonable must have been the intention of of bad drafting that sw:.i*edn over and across 
the legislature is wholly fallacious. Act. w 


(50) In the present case, I have no hesitation in 
coming to the conclusion that if the words in S. 
18(5) are read in their natural and ordinary sense, 
without attempting to read hidden meanings there¬ 
in, they clearly mean that the exercise of powers 
of granting reUef are not subject to the proviso 
to S. 14(3*. 

(51) I have only to add that in my view, even 
if it were held that on the language of the section, 
“the powers under S. 18(5)“ mean powers, subject 
to the proviso, the practical position will be that it 
will be impossible to apply the proviso. For. if I as¬ 
sume. as I must, that the view as laid down in a num¬ 
ber of decisions of this Court, — 'Debendra Kumar 
v. Harinath Das', Civil Revn. No. 877 of 1951 (Cal) 
(N); — 'Krishna Gopal v. Banerjee Mukherjee 
and Co.’, Civil Revn. No. 769 of 1951 (Cal) (0>; — 
‘Krishna Chandra v. Bepin Behary', S. A. 1031 of 
1951 (Cal) (P) and — 'Amal Krishna v. Chandi 
Charan’, AIR 1953 Cal 145 (Q>, that only defaults 
prior to the institution of the suit come within 
the proviso to S. 14(3). the deiaults committed 
after the 1950 Act being ex hypothesi 'after* the 
institution of the suit will not come within the 
proviso. Defaults prior to the 1950 Act, will not 
come within the proviso, because they are not 
defaults under S. 12(1 >(i). The practical conse¬ 
quence obviously is that it will not be possible to 
apply the proviso to any case under S. 18(5). 

(52) In my view the cases, — 'AIR 1953 Cal 136 
(A)’ and — ‘AIR 1951 Cal 539 (C)’, in so far as 
they held that the proviso to S. 14(3) applied tp 
the exercise of the powers under S. 18(5), West 
Bengal Premises Rent Control Act of 1950, were 
wrongly decided. 

(53) My answer to the question referred to the 
Full Bench therefore is: 

In exercising powers under S. 18(5) of the Rent 
Act of 1950, as amended, the Court must disregard 
the proviso to sub-s. (3) of S. 14. and must dismiss 
the suit in so far as it is against ejectment, on 
payments of arrears of rent, interest and costs, 
calculated according to S. 14(1) within the time 
fixed by the Court in accordance with S. 14(2)— 
whether or not there have been three defaults in 
payment of rent referred to in cl. (i) of the pro¬ 
viso to sub-section (1) of S. 12. 

(54) P. B. MUKHARJI J.: To the West Bengal 
Premises Rent Control Act belongs the signal dis¬ 
tinction in this age of being the most misunder¬ 
stood statute of the State. On the interpretation 
of all its important sections, Courts and Judges 
have widely and frequently disagreed. Its mean¬ 
ing lies in the lap of the clouds of heavens beyond 
the ken of the astutest judicial vision. In the 
struggle for construction, judicial heroism has 
valiantly battled in difficult situations, to produce 
swans out of geese. One such situation is now 
before this Full Bench. The goose is the proviso 
of S. 14(3) of the Rent Act of 1950. 

(55) Landlords and tenants are condemned by 

this statute to the vaguest speculation of their 
essential rights in an atmosphere of needless un¬ 
certainty. Frequent Full Bench and Special Bench 
had to be constituted to discover and re-discover 
the meaning of this Act over which other learned 
Judges had differed. Those unfortunate enough 
to have to receive the impact of this Act have the 
unenviable task of finding their way in a perilous 
voyage through the ocean of bewildering and con¬ 
flicting judicial opinions, Full Bench and Special 
Bench u>:. hob to speak of the shoals 


(56) Notwithstanding such divergence of judicial 
opinions on almost all its significant provisions, the 
Legislature in its swift wisdom has just recently 
ordained that this state of oppressive uncertainty 
shall continue for another year. In. not inder- 
standably conscientious and not appreciably labori¬ 
ous discharge of its duties, the State Legislature 
by asking the people of the State to read 1954 
for 1953 has chosen to continue this Act as it is 
with all its manifest and repeatedly declared un- * 
certainty for thousands of people whom this Sta¬ 
tute affects. At the moment public time of this 
Court is being taken in this Full Bench of five 
Judges for discovering the meaning of S. 18(5) of 
the Act as amended and over which five other 
Judges have expressed themselves differently. The 
heavy pressure upon the Courts today to do what 
ought to be the work of Legislatures, is a growing 
hindrance to normal administration of justice. All 
normal judicial work is frequently held up to find 
meaning of Statutes which should have been plain, 
and on that ground alone to-day, there is a colossal 
waste of judicial time. Unless a much greater 
care, then so far evinced, is exercised by those 
solemnly charged by the Constitution with the 
responsible task of framing the Statutes of the 
land, the Courts will soon be reduced to become 
suburban adjuncts of an inadequate Legislature, 
for publishing commentaries on illdrafted and im- 
maturely expressed Statutes in the vain hope of 
injecting meaning into the meaningless and of 
explaining the inexplicable. 

(57) Before the Full Bench the point of law re¬ 
ferred for decision is: 

“Whether in a suit insituted while the West Ben¬ 
gal Premises Rent Control (Temporary Provi¬ 
sions) Act of 1948 was in force and which was k' 
disposed of after the passing of the West Bengal 
Premises Rent Control (Temporary Provisions) 

Act of 1950, the proviso to S. 14(3) of the Act 
of 1950. would be applicable in order to give 
relief to the tenant under S. 18(5) of the Act.” 


(58) The learned Subordinate Judge from whose 
lecision this appeal arises followed the decision of 
the learned single Judge of this High Court in — 
AIR 1951 Cal 442 (D)\ There in that case Bose 
J. held that the Court’s power of granting reliefs 
under S. 14 of the Rent Act, 1950, was limited 
t>y the proviso in that section and that S. 18(5) 
oi the Rent Act of 1950 made the entire S. 14, 
including the proviso, applicable to pending suits, 
[n an appeal from that judgment, S. N. Banerjee 
J. delivering judgment in the Court of Appeal in 
- ‘AIR 1952 Cal 433 at p. 439 (E)’ observed 

"Tlie plain meaning of S. 18(5) of the Act of 

1950 is this. If you want the relief you mus* 

come within the four corners of S. 14.” 

Now both these decisions of Bose J. and of the 
Court of Appeal were rendered on the original 
S. 18(5) of the Rent Act of 1950 without the 
amendment which now raises special difficulties on 
the way of applying the proviso of S. 14(3) under 
5. 18(5) of the amended Rent Act of 1950. 

(59) The conflict of judicial opinion which has 
led to this reference before the Full Bench is v 
be found in two cases. One is — 'United Com¬ 
mercial Press Ltd. v. Satyanarayan\ decided by 
[fames. C. J. and Banerjee J. on M-gf 2 “J 
reported in — 'AIR 1953 Cal 136 (A). 'Die other 
is — ‘Balai Lai Das v. Manick Chandra, decided 
by Das Gupta and Bachawat JJ. in February 
reported in — ’AIR 1952 Cal 898 (B). 
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(60) In the first decision of — ‘United Commer¬ 
cial Press Ltd. v. Satyanarayan Chamaria’. (A) 
which was an appeal from one of my judgments, 
Harries C. J. came to the conclusion that the pro¬ 
viso of S. 14(3) of the Rent Act must be applied 
in granting relief in pending suits for ejectment 
under S. 18(5) of the amended Rent Act of 1950. 
The default in that case continued for the period 
prescribed in the proviso of S. 14(3) even after 
the amended Act came into operation, and I held 
that the tenant, on that ground, was disabled 
from getting any relief. Harries C. J. while up¬ 
holding my decision made the observation that the 
proviso should even include pre-amendment Act 
defaults, a conclusion which. I thought, was un¬ 
necessary in that case having regard to the view 
I took. 


(61) In the second decision of — ‘Balai Lai 
Das v. Manick Chandra (B)\ the learned Judges 
dissented from the decision of — ‘AIR 1952 Cal 
433 (E)* and came to the conclusion that the pro¬ 
viso to S. 14(3) of the Act should never be applied 
when granting reliefs to tenants in pending suits 
under S. 18(5) of the amended Act. 

(62) There are, therefore, these two extreme 
views. One extreme view is that the proviso 
should be applied to all defaults whether before 
or after the amended Rent Act of 1950, so long as 
such defaults are for the time stated in the pro¬ 
viso. The other extreme view is that the proviso 
should never be applied in pending actions under 
8. 18(5) of the amended Act, whatever the defaults 
and whenever they may have occurred. 

(63) There is an intermediate view which I took 
in — ‘AIR 1951 Cal 539 (CV. There I held that 
while the proviso of S. 14(3) of the Rent Act of 
1950 should not be applied to attract the pre- 

, Amendment Act defaults, it should nevertheless 
. % be applied to attract postrAmendment Act defaults, 
provided of course the defaults continued after 
the Amendment Act came Into force, {or the period 
mentioned in the proviso. To me that still re¬ 
mains the only logical and permissible conclusion 
Justified not only by the principles of construction 
as I understand them, but also by the effect that 
such construction produces. 

(64) A critical examination of the reasons in 
support of these different views is essential to 
decide on the applicability of the proviso of S 14 

, tbe Rent , Act of 1950 to pending actions 
within the meaning of S. 18(5) of the Act. 

(65) I will take first the one extreme view which 
favours .the application of the proviso to both ore- 
Amendment Act defaults and post-Amendment Act 

and whlch view ‘s represented bv the 
decision in - -AIR 1953 Cal 136 (A)’. i n mv 

opinion the main defect of that view is that the 
construction adopted there will nullify completely 
the oniy effect which it was the avowed object 
of the Legislature to achieve by the amendment 
£ Y “ n f£ ructi ® n of a Statute which completely des¬ 
troys, the only purpose for which the Statute was 

thn? thi S t0 b . e d ‘f arded - The reason for sayin°- 
that this construction will defeat the Statute r* 
1 quizes to be Illustrated. The Rent Act of 19 & 
tone on 30-3-1950. Retrospective con- 

A n t °J in*Jo statutor y forfeiture (under the 
Rent Act of 1948) on 30-11-1950 by the Amendment 

pioL C °i U l d not enable the tenant of the particular 
doss, intended to be relieved by the amendment 

£ ay 111 the mean time, between the 
Jfi* when the Act came iAto force and 

the 30th November. 1950 when the Amendment 
_ camc 11110 force - Neither legislative omni 

^ da f. prowes s ca n make time stand 
atilL The result, therefore, is that within this 


period from the 30th March to the 30th November. 
1950 these tenants could neither pay nor deposit 
rent. This period being one of 8 months would, 
therefore, include two monthly defaults on three 
occasions within a period of 18 months from the 
passing of the Act under the proviso of S. 14(3). 
No tenant, therefore, could get any relief under 
S. 18(5). The whole object of amendment of 
S. 18(5) of the Act would, therefore, be defeated by 
applying the said proviso to pending actions un¬ 
der S. 18(5) of the Act if the proviso is made to 
cover pre-Ameadment Act defaults. 

On this ground alone. I do not support the view 
taken by the Court of Appeal in — ‘AIR 1953 Cal 
136 (Ai\ only in so far as it holds that the pre- 
Amendment Act defaults are attracted by the pro¬ 
viso of S. 14i3> in considering reliefs to tenants in 
pending actions under S. 18(5) of the Amended 
Act of 1950. To that extent I hold the decision 
in — ‘AIR 1953 Cai 136 (A)\ to be wrong and I 
overrule it on that point. 


(66) Coming now to the other extreme view re¬ 
presented by the decision in — ‘AJR 1952 Cal 893 
(B/. I find myself unable to reach the extremity 
of that decision. I will analyse the reasons given 
in that decision for holding that the proviso should 
never be applied at all to a case of pending action 
under S. 18(5) of the Amended Act in order to 
show why I disagree with its wide conclusions. 

(67) The ground put forward in that decision 
is that this proviso does not aid relief but defeats 
relief. The language of S. 18(5) of the Amended 
Act is emphasised as having said '‘powers of grant¬ 
ing relief against ejectment". It is. therefore, said 
that the proviso does not represent such power. 
This is the first reason set out in that judgment 
for not applying the proviso to suits under S. 18(5). 

(68) The next reason in that judgment is that 
the language of S. 18(5) of the Amended Act says 
•‘following the provisions and procedure of that 
section as far as may be necessary" with special 
emphasis on the words "as far as may be neces¬ 
sary". The idea is to say that not the entirety 
of S. 14 of the Act but only the necessary portion 
of S. 14 of the Act is to be followed and in deter¬ 
mining what is necessary, one has only to see 
what is necessary to grant the relief and not to 
defeat the relief. It is a kind of combined utili¬ 
tarian and eclectic application of S. 14. 


inese are me two main reasons in that 
judgment on the problem of construction. 

(70) The third reason in that judgment is one 
of imaginedParity between S. 18(1) and S. 18 
If c ^ £ ftt the a PP lica ^on of the proviso 

o f fLc 1 . 413 ,',?* t . he , Act t0 pending actions under 
18(51 Act as amended will make a great 
difference between the cases where decrees have 
been made under S. 18(1) and the cases where 
suits are pending under S. 18(5). The amiment 

ateeadv^ee 1 lf t i n cases where decrees have 
already been made the Court is given power to 

Iho^Art SUC £, decrees under S. 18(1) of 

considering the default mentioned 

Should s ‘ l 4 i 3) then how ver y much more 

Pro viso 0{ S. 14(3) be excluded in grant- 

under s - 18(5) of the Act as amended 

mad^afal? Pendin? md D0 decr< * hos be en 

thS ) va?irL Very carefu J close consideration of 
«n^ e «f 8 fi 0US rcasocs - 1 am unable to accept any 
w?th L 1116111 M sound and compelling. Dealing 

2Se?¥ ln way ** 1 have set ou? 

above, I will take up. first, the points of const™* 
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(72) The proper construction of the words "the 
powers of granting relief against ejectment given 
by S. 14 of this Act” occurring in S. 18(5) of the 
amended Rent Act of 1950 is the basic question 
in this controversy. In my view the correct ap¬ 
proach for this purpose is to examine the whole 
of S. 14 with all its parts and read them together 
in order to find out what the powers of granting 
relief against ejectment are under that section. 
In order to do so, I am of the opinion that the 
proviso should be read along with the other sub¬ 
stantive parts of the section. In my Judgment, 
the “powers of granting relief against ejectment 
given by S. 14 of the Act” cannot be dissociated 
from the proviso of S. 14(3) because I consider that 
proviso to define the basic content of the court’s 
power of relief. Limitation on the power provides 
the very context of the power itself. The anti¬ 
thesis defines the thesis. 

In construing and deducing the power to grant 
relief against ejectment, S. 14 of the Act must 
therefore be read with particular reference to this 
proviso. Power to grant relier cannot be consider¬ 
ed in the abstract. Such power must be under¬ 
stood with reference to the objects for whom the 
power to grant relief is exercised. That object 
here is always the tenant. To say that the pro¬ 
viso Is framed ‘'tenantwise” in the sense that 
tenants with particularly specified defaults are 
disabled from obtaining the benefit of protection 
against eviction whereas the other sub-sections of 
S. 14, specially sub-ss. (1), (2) and (3), are framed 
“Courtwise” in the sense that they alone indicate 
what power of relief the Court exercises, is to 
make a distinction without a difference. That will 
be a verbalistic approach which misses the sub¬ 
stance for the form. The whole of S. 14 begins 
with the marginal note “when a tenant can get 
the benefit of protection against eviction” and the 
one and only provision where it is said that he 
cannot get such protection appears to me to be 
the very central core of that section when its 
power to grant relief is being deduced. Power of 
the Court to grant relief postulates exclusion of 
non-relievable cases. Reduced in simple terms, 
the whole S. 14 read with the proviso means that 
there is no power of relief in the Court if the 
tenant has suffered defaults for the period speci¬ 
fied in the proviso. Power to grant relief and the 
power to defeat relief, in this particular context 
of legal construction represent the two sides of the 
same medallion. One predicates the other. 

(73) In my opinion, there are Inherent and in¬ 
escapable indications in S. 18(5) of the amended 
Rent Act of 1950 to show that the proviso was in¬ 
tended to apply in case of post-Amendment-Act de¬ 
faults. That internal evidence is supplied by the 
significant words ‘’for the said purpose shall make 
such order for amendment of pleadings”. In ordinary 
language these words mean that in this kind of 
pending actions, for the purpose of relief Court 
is given express power to amend the pleading. No 
power to amend pleading need have been given by 
a Special Statute because the Civil Procedure Code 
has given liberal powers of amendment to Courts. 
The reason here is obvious. Court’s usual power 
to amend pleadings is not understood in relation 
to granting reliefs against ejectment. Why should 
pleadings require amendment for the purpose of 
granting relief? The only conceivable case is the 
one where in such pending action the disputed 
issue of fact is raised whether there has been 
default for the period mentioned in the proviso of 
S. 14(3) so as to disable tenant from obtaining 
the relief against ejectment. In order to deter¬ 
mine if relief can be granted this issue should be 
raised properly on pleadings, specially when such 


issue is disputed. Being an action Instituted un¬ 
der the 1948 Rent Act. and pending when Rent 
Act of 1950 came into force, the pleadings will 
naturally have no reference to such default of the 
proviso and will therefore require to be amended 
to raise the issue whether the defaults have oc¬ 
curred for the period mentioned in the proviso 
or not. There can be no other conceivable in¬ 
stance where pleadings can require amendment in 
such pending actions for the purpose of relief. 
This consideration, therefore, also supports the 
construction that the power of relief cannot be 
considered without the proviso in the context of 
this section. 

(74) It has been argued on the strength of the 
word “follow’* in S. 18(5) of the Act that the Court 
shall exercise the powers of granting relief by 
“following” the provisions and procedure of S. 14 
“as far as may be necessary” and, therefore, the 
Court need not apply S. 14 but only “follow” it. 
Whether one “follows” or one “applies” the pro¬ 
visions and procedure in S. 14 of the Act, it should 
not in substance make a difference in the conse¬ 
quence. The point is. as I have said before, what 
is the total power of granting relief under the 
section? Is that power of granting relief to be 
construed in the abstract or is it be construed in 
its total context under S. 14 which states in the 
proviso to sub-s. (3) that a tenant with a default 
for a particular period shall not obtain the bene¬ 
fit of protection under that section? The dis¬ 
ability is basic and is statutory. It is in my judg¬ 
ment the inescapable mandate upon the Court to 
see that in the garb of granting relief under S. 14 
of the Act it does not grant it to a person who, 
the Statute says expressly, should not have the 
relief. To do more will be to legislate. To quote 
the recent words of the House of Lords in — 
'Magor & St. Mellow’s Rural District v. New Port 
Corporation’, (1952) AC 189 (R) where Lord 
Simonds criticised the view of Denning L. J. which 
I quoted previously in my decision in — 'AIR 1951 
Cal 539 at p. 549 (C)’, Lord Simonds describes Lord 
Justice Denning’s rule of construction as “naked 
usurpation of legislative function” by the Court 
and observes at p. 191 of — '(1952) AC 189 (R)’: 

“The Court having discovered the intention of 
Parliament and of Ministers too must proceed 
to fill in the gaps. What the legislature has not 
written, the Court must write. This proposi¬ 
tion which restates in a new form the view ex¬ 
pressed by the Lord Justice in the earlier case 
of — 'Seaford Court Estates Ltd. v. Asher’, 1949- 
2 All E R 155 (S). cannot be supported. It appears 
to me a naked usurpation of the legislative 
function under the thin disguise of interpreta¬ 
tion. And it is the less justifiable when it is 
guesswork with what material the legislature 
would, if it had discovered the gap, have filled 
it in. If a gap is disclosed, the remedy lies in 
an Amending Act.” 

It will not do for the Court, therefore, to say that 
its power of granting relief is unqualified and only 
a certain class of tenants is disabled from gett»ng 
relief. Court exercises its power and jurisdiction 
not in vacuum but in express relation to persons 
and subject matter. If the persons and subject- 
matter come within the meaning of the prowso. 
then the Court has no power of granting reuu 
under S. 14 of the Act. It is not for the Court 
to dispense with or suspend the operation of pan 
of the Statute. That wiU be in the words of Lora 
Simonds “naked usurpation of legislative functions 
by the Court. 

(75) To hold that even If the defaults continued 
for the period mentioned in the proviso to S. 
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after the amended Act of 1950 came into force, 
such defaults should be disregarded in granting 
relief in pending actions to tenants under S. 18(5) 
on the ground that the proviso does not relate 
to power of relief but to its deprivation, will 
apart from the question of construction, lead to 
the most illogical conclusion. That illogical con- 


are rescinded and varied without the application, 
of the proviso of S. 14(3) on the simple ground 
that such judgment-debtors could not act by pay¬ 
ing or depositing the rent according to the amend¬ 
ed Act of 1950 as tenants, whereas tenants in 
pending actions and pending appeals under S. 18 
(5) of the amended Act of 1950 can pay or deposit 


™ luu- i ot ui uic anienuea -*\ci oi iyou can pay or ueposit 

elusion is that if instead of prosecuting the pend- and thus avoid the default mentioned in the 

ing suit under S. 18(5) of the Amended Rent Act proviso of S. 14(3) of the Act. Such payment or 

of 1950. the plaintiff allows it to be struck off for denosir. P.9H ho mnrio hr rpoenn rho notimiiAn 


of 1950. the plaintiff allows it to be struck off for 
non-appearance or default of the plaintiff and a 
tfnew suit is filed by the plaintiff on the next day. 
then in such new suit there is no defence against 


deposit can be made by reason of the aenmtion 
of ‘tenant' in S. 2(11 )(ii) of the Amended Act of 
1950 read with Ss. 19 and 20 of the Rent Act of 
1950. A construction which permits one to take| 


. : --— •v —.“ v **’ wiucii permits one to taxe 

ejectment on the same facts of default because advantage of one's own wrong or to impair one's 
the Amended Rent Act Of 1950 K fn f>rv»rnHnn onH rVnJiaafinn nnHnr o Aurrv.^f i. - 
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the Amended Rent Act of 1950 is in operation and 
the ejectment decree must follow for the proviso 
to S. 14(3) will then be a clear bar to any relief 
against ejectment. Yet quite the opposite result 
is achieved by granting relief against ejectment if 
the plaintiff prosecutes the pending suit under S. 
18(5) of the Act according to this construction 
which excludes the operation of the proviso even 
in case of such defaults. To mv mind, this is too 
Illogical a conclusion. A construction which pro¬ 
duces such a result must on that ground also be 
rejected. 

(76) The genera! Scheme of the Rent Act of 
1950 does not encourage this situation. In this 
connection the opening words of S. 12 of the Rent 
Act of 1950 and the scheme of exclusioas provided 


obligation under a current Statute should be dis¬ 
carded. In a pending suit or appeal of the class 
mentioned in S. 18(5) of the amended Act of 1950, 
it is in my judgment the duty of the tenant if he 
wishes to avoid ejectment after the amendment 
came into force on 30-11-1950 to pay or deposit 
the rent as he is entitled under the amended Act 
and not continue the default for the period stated 
in the proviso and thus disable himself from ob¬ 
taining the relief. That is the crux of the reason 
wny Judgment-debtors under S. 18(1) of the amend¬ 
ed Act are relieved without application of the 
doctrine of default as contained in the proviso to 
S. 14(3), and tenants in a pending action under 
S. 18(5' of the amended Act are not. In the one 
case the tenants never get a chance, and in the 


- -- —- —— «*'• v.Av.iu.Mum yiuviueu —^ uoci get a cimuce, ana in tnc 

therein are important. In simple terms they mean other 'he tenants do. That is good cnourh rea- 
mat no n*vtY>p fnr thn roenufli") —c CHh fAT* moHnre __ rm . • . . 
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that no decree for the recovery of possession of 
any premises shall be made by any court except 
where the amount of two months’ rent legally 


son for making this difference. This I consider 
to be a complete answer to this argument of uni¬ 
formity because it has been suggested in the ludg- 

An f _ At a «# O 


nOTmK v .7 . T . iruu leguuy -—ueen suggestea m the lUGg- 

payabie by the tenant is in arrears subject to pro- ™ent under consideration and elsewhere that S 

14 of AcL In the case, therefore. 18 (5 > and S 18(1) must be put on a par and should 

a / I f eI ? tl0ned ln 'he proviso of S. 14(3) ** regarded as entirely comolementarv. To do so 

^^° r ^ ment 0311 be made after the Act W0 ? ld be ,’ my °P‘ ni0n ' not to construe theS 
eame into operation. sections but to legislate according to our private 

•r^Ji 7°, ^ opt the construction laid down in - fancied .analogy between S. 18(1) 

BaM Lai Das v. Manik Chandra’. (B) will be to f c n l£‘ 18(5 ’.. a . c ° urse which, in my view, this Court 
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with reference to the proviso of S. 14(3) of the 
Act. I have set forth, briefly, the reasons why 
in my view the proviso to S. 14(3) of the Rent Act 
of 1950 should not be applied to the defaults in 
pending suits under S. 18(5) of the amended Rent 
Act of 1950 where such defaults were only pre- 
Amendment Act defaults. The reason for not 
applying the proviso is the reason not to render 
S. 18(5) plainly impossible. I will, therefore, avoid 
that construction. But only to tins extent to 
avoid making nonsense of the amendment and no 
more. To do more will, as I have said, be to legis¬ 
late under the cloak of interpretation. I do not 
see however any reason why I should avoid appli¬ 
cation of the proviso if the defaults continue for 
the offending period after the passing of the 
amended Act of 1950 even though such pending 
actions are of the class mentioned under S. 18(5) of 
the amended Act. To exclude the operation of 
the proviso to such class of pending actions where 
the pre-Amendment Act defaults continue and 
extend for the period mentioned in the proviso 
of S. 14(3) of the Act after the amended Act comes 
into operation, will be in my judgment unjustified 
both by the principle of construction and by the 
results that such construction produces. 

(83) Section 14 of the Act relates to suits insti¬ 
tuted under the Rent Act of 1950. Section 18(5) 
of the amended Rent Act expressly states that the 
Court should follow the powers of granting relief 
given in S. 14 in the case of pending actions men¬ 
tioned under S. 18(5). A rational conclusion to 
draw from this express reference to S. 14 is that 
pending actions of the nature mentioned in S. 13 
(5) of the amended Act of 1950 are intended to be 
brought on a par with the suit for ejectment insti¬ 
tuted under the Rent Act of 1950. If otherwise, 
there was no need for any express reference to 
S. 14 for the reasons I have already given. To 
hold that the proviso of S. 14(3) applies to cases 
of suits instituted after the Rent Act of 1950 where 
the defaults mentioned in the proviso have oc¬ 
curred. but that it does not apply to the cases of 
defaults under S. 18(5) of the amended Act where 
there were the same defaults which continued after 
the Act for the necessary period, is to pave the 
way for a discrimination which does not appear 
to be sensible. Why should such a difference be 
made between tenants with defaults after the 
amended Rent Act of 1950 and tenants with de¬ 
faults starting from before the Rent Act of 1950 
but continuing and existing for the period men¬ 
tioned in the proviso even after the operation of 
the amended Act of 1950? It is said that in the 
case of statutory forfeiture for the non-payment 
of the rent for the three consecutive months under 
the Rent Act of 1948 there was forfeiture for a 
shorter duration than the period of non-payment 
for six months under the proviso which under the 
Rent Act of 1950 disables a tenant from the relief 
against ejectment. True that is so. It is. there¬ 
fore, that the pre-Amendment Act defaults should 
not be taken into consideration under the proviso. 
The other reason for this exclusion of pre-Amend¬ 
ment Act defaults, is supplied by the fact of con¬ 
struction that the proviso by its very nature could 
not refer to the defaults under the Rent Act of 
1948 for the simple reason that such defaults are 
created for the first time by the Rent Act of 1950. 
But then the answer is, therefore, irresistible that 
the proviso should apply to defaults occurring after 
the amended Act came into operation, specially 
when S. 14 is made expressly applicable to pending 
actions under S. 18(5) of the amended Rent Act 
of 1950. To make an eclectic construction of S. 
14 of the Act by excluding the proviso on the 
ground that it does not relate to a power of re¬ 


lief, is indefensible on construction and is to sus¬ 
pend the Statute and, therefore, to legislate After 
all, the Rent Act of 1950 is clearly enacted in 
express terms that a tenant with the default men¬ 
tioned in the proviso is not entitled to anv protec¬ 
tion under S. 14 of the Act. 

(84) I, therefore, hold that — ‘AIR 1952 Cal m 
(B>‘ was wrongly decided in so far as it held that 
the proviso of S. 14(3) was never applicable to 
pending actions under S. 13(5) of the amended 
Rent Act 1950, and the reasons given there can¬ 
not be supported and should therefore be over- * 
ruled. 

(85) My own view on this point is fully set forth 
at pages 548-551 in — ‘AIR 1951 Cal 539 (C)‘. The 
reasons I have given there are not met by any 
arguments that I have heard in this FuU Bench, 
and I am. therefore, unable to modify or alter 
the conclusion I reached there in that case. I have 
heard nothing in the arguments made at the Bar 
before this Full Bench and I have seen nothing 
in the decisions since my own in that case which 
either induces me to alter my views or which meets 
any of the reasons that I had set out in that 
judgment delivered long before the two conflicting 
decisions of the Court of Appeal leading to this 
Full Bench. 


(86) For these reasons I, therefore, entirely agree 
with the answers given in the judgment just deli¬ 
vered by my Lord the Chief Justice to the ques¬ 
tion before this Full Bench. 

(87) SARKAR J.: I agree with the view enter¬ 
tained by my brother Das Gupta. 

(88) Section 12 (3), West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1948, provided 
that 

"(3) Notwithstanding anything contained in tills 
Act or in any other law for the time being in^. 
force, if a tenant fails for three consecutive 
months to pay or deposit in accordance with 
the provisions of this Act any rent payable by 
him in respect of any premises which has 
accrued due after the commencement of this Act. 
the interest of the tenant in such premises shall 
on such -failure be ipso facto determined and 
he shall no longer be deemed to be a tenant.” 
On 6-1-1950, the respondent in the appeal in which 
the present reference has been made, filed a suit 
against the appellant for ejectment on the ground 
that his tenancy under the respondent had been 
ipso facto determined under this section by reason 
of non-payment of rent for the months July i> 
September 1949. While this suit was pending m 
the trial Court, an Act called the West Bengal 
Premises Rent Control (Temporary Provisions) 
Act. 1950 came into force on 31-3-1950 and it re¬ 
pealed the Act of 1948. The Act of 1950 os it 
originally stood did not affect the suit. It was 
however amended on 30-11-1950 by Act 62 of 1950. 
Section 18 (5) of the Act of 1950 as amended by 
the latter Act, provides as follows: 

“In all applications made under sub-s. (1) of S. 19 
of the said Act, which are pending at the com¬ 
mencement of this Act and in all suits referr?a ^ 
to in sub-s. (5) of the said section which ap¬ 
pending at such commencement, the said Act as 
amended by this Act shall apply and shall oe 
deemed always to have applied.” 

(89) After the amendment, the section became 
applicable to the suit and thereupon the appe-i^ 
made an application to the trial Court for i reu 
under it. This application was dismissed^ 
6-2-1951 and the Court subsequently passed a dec ^ 
in ejectment. From that decree an appeal n 
been taken to this Court. The Division Bench 
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hearing the appeal finding itself faced with two 
conflicting Bench decisions of this Court men¬ 
tioned in the order of reference, framed the fol¬ 
lowing question for decision by a Full Bench: 
•'Whether in a suit instituted while the West 
Bengal Premises Rent Control (Temnorary Pro¬ 
visions) Act of 1948 was in force and which was 
disposed of after the passing of the West 
Bengal Premises Rent Control (Temporary Pro¬ 
visions) Act of 1950, the proviso to S. 14 (3) of 
the Act of 1950 would be applicable in ora-r io 
give relief to the tenant under S. 18 (5) of tli** 
1 Act." 

(90) I think it is perfectly dear that S. 18 (5) 
does not make the whole of S. 14 apDllcable That 
indeed was held in the Full Bench decision cf ;his 
Court in — 'AIR 1952 Cal 879 (F>\ where ‘t was 
said (p. 883) that the terms of S. 18 (5) 

"do not provide that S. 14. as such 

shall apply but only that the Court shall cxere.se 
the powers of granting relief against ejectment 
given by S. 14 and, to that end. shall follow 
the provisions and procedure of the section as 
far as may be necessary." 

What then are the powers of granting *v?lief 
against ejectment given by S. 14? That section <o 
far as is relevant, is sc-t out below: (Aft-r quoting 
S. 14 (1) (2 1 and (3). the judgment proceeded: i. 

(91) The Court's power hence is to calculate the 

52 °L arrea . rs of /f nt and add thereto certain 
. '. f: cosl ? and lf the tenant pays the total 

amount within fifteen days, to dismiss the suit 
in so far as it is for ejectment. That is all the 
bvT 14 S‘ nS relief against ejectment given 
rw l 4 ;** That ? the P° wer - therefore, that the 
Court acting under S. 18 (5) must exercise -c 

when tffiw* th M pr0iriso has no application 
J 1S u® ctlng under S. 18 (5) became 

n . ot S iv 'e the Court any power to relieve 
against ejectment. That seems to be the oUin 
meaning of the language used. 

uart 2 of B | , hJ t the P rovi so is an integral 

fhat ^ must ^ read with it and 

™ L S0 read ' the Power contained in the section 
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such a part of S 14 we ar» n « rt 0f S ' 14 ' With 
(93) Again, it appeSs £ ° W concerned, 
construction that a proviso^™™® s , ttled ^ of 
the section to which^ it i^ , n °l apply ““less 
That I find to be the unl fol ‘W ap P liea - 

Courts of law in Engird tS of the 

decisions. In 1844 in Z. *2° of these 

(1844) 6 QB 649 (T) the Pmfrt A Parti ^ to Q’ 
a section which had’given^ to deal 
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and not of any other power. In — ‘Thompson v. 
Dibdin', (1912) AC 533 (U), Lord Ashbourne said 
at p. 544, 

"Much, if not the main, reliance has been placed 
by the appellant's counsel on the first proviso 
to S. 1. I do not think that the argument 
founded on it is well founded. It is opposed to 
the settled rule of construction that a proviso 
must prima facie be read and considered in 
relation to the principal matter to which it is a 
proviso. It is not a separate or in¬ 

dependent enactment. The words are dependent 
on the principal enacting words, to which they 
are tacked as a proviso. They cannot be read 
as divorced from their context." 

(94> Now. the proviso in this esse says that the 
power to grant relief against ejectment shall not 
exist in certain circumstances. Read as dependent 
on the main enactment to which it is attached 
and in the context in which it appears, as it has 
to be. it means that in these circumstances, the 
power to grant relief against ejectment which 
would have 'arisen under S. 14' shall not arise. 
If it circumscribes any power, it circumscribes only 
the power arising under the section. It cannot, 
therefore, affect or circumscribe a power to grant 
such a relief arising otherwise. To allow it to 
do that would be to treat it as an independent 
enactment and this is forbidden, in the case in 
hand the power of granting relief against eject¬ 
ment arises under S. 18 (5): that indeed, is the 
hypothesis on which the question referred to the 
Full Bench is based. Plainly, in the present case 
the power could not arise under S. 14. for the 
power- under that section arises in a suit to which 
s : « (o) , would not apply and. therefore, in a case 
contemplated by s. 18 (5) since the cower could 
not have arisen under s114. it must‘arise under 
fjr * 5) * 11 follows that the proviso cannot 
P®"*? ari f ine under s - 18 (5). Section 
14 has been referred to only as the place where 

enumerated and not for finding out 
whetner the power arises or does not ari'e This 
nile m construction has also been expressly em¬ 
bodied in the proviso, for it states that, the tenant 

“it b H * atitl f d t0 the "under the sec^ 

Uon . it does not purport to touch a benefit not 

s U “? r ( 5 ? e and hen “ * taX unto 

(95) Furthermore, it seems to me that th» 
proviso da?s not really circumscribe the power 
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(96) Nor do I think that the provision at the 
end of S. 18 (5) relating to amendment of plead¬ 
ings leads to the conclusion that the proviso 
applies because, as it was said, amendments of 
the pleadings would be necessary to raise the issue 
as to whether the case comes within the proviso. 
It seems to me that if amendments are neces¬ 
sary for this purpose they will as well be neces¬ 
sary for deciding how much is in arrears and for 
inserting claims for rent in the place of claims 
for mesne profits. The provision for amendment 
does not inevitably point one way. That provision 
is therefore of no help in deciding the present 
question. 


(98) I have so long considered the matter as 
one of construction and have arrived at the con¬ 
clusion that the proviso is not applicable when 
the Court acts under S. 18 (5). That conclusion 
seems to me to receive support from the anoma¬ 
lous position that would result from the appli¬ 
cation of the proviso to a case of the kind in hand 
I will now try to show this. The proviso says 
that the tenant shall not be entitled to the benefit 
of protection against ejectment if he makes 
default in payment of rent referred to in S. 12 ( 1 ) 
prov. (i) on three occasions within a period of 
eighteen months. Section 12 (1) prov. (i) is in ^ 
these terms: 


(97) There seems to me to be yet another reason 
why the proviso should not be held to be appli¬ 
cable when the Court acts under S. 13 (5). In my 
view taking S. 14 by itself, the defaults mentioned 
in the proviso must have occurred before the in¬ 
stitution of the suit mentioned in the section. 
Section 14, sub-ss. (1), (2) and (3) say that in a 
suit of a certain kind the Court shall give relief 
against ejectment. So in such a suit it is the 
defendant’s right to get the relief. If this is the 
defendant’s right in the suit, he has it as soon as 
the suit is filed. He can come the next day the 
suit is filed and ask for the relief. Indeed the 
Court is bound to give it to him even without his 
asking. If the circumstances mentioned in the 
proviso exist at the institution of the suit, the 
tenant never acquires any right to relief against 
ejectment, neither is the Court bound to give him 
such relief. But suppose — as will most often 
happen — the Court is unable to attend to the 
matter till sometime later and by that time the 
circumstances mentioned in the proviso have come 
into existence. Is it to be said that the tenant 
has lost a right because the Court could not 
attend to the matter earlier? That of course 
cannot be. It is important to note that the sec¬ 
tion does not require the tenant to move the 
Court for the relief. It would be a somewhat 
strange construction of the section to say that it 
gave a shifting right, that under it a right arises 
at one stage of the suit and disappears at a later 
stage. 

Section 14, sub-ss. (1), (2) and (3) without the 
proviso says that a tenant is entitled to the right. 
When does this title arise? Since it arises from 
the nature of the suit, it must arise at the insti¬ 
tution of that suit. The proviso says that in cer¬ 
tain circumstances the title shall not exist. When 
is it to be decided whether the title arises or not, 
if not, at the institution? Is it when the tenant 
seeks to enforce his right? Is it when the Court 
comes to consider the question? The section does 
not say either of these. It therefore has to be 
decided at the institution of the suit. If then it 
has to be decided at the institution of the suit 
whether the right arises or not, the circumstances 
disentitling the tenant to the right must also 
have occurred at that time. This view has been 
expressed by some Judges of this Court. See — 
‘AIR 1953 Cal 145 (Q>\ Now it is impossible in a 
case contemplated by S. 18 (5) that the circum¬ 
stances disentitling the tenant to the right could 
have happened at the institution of the suit. The 
proviso requires at least six months’ rent legally 
payable to remain unpaid and in the case of a 
tenant whose tenancy has been ipso facto deter¬ 
mined under the Act of 1948 at most three 
months’ rent legally payable can remain unpaid 
before the suit for ejectment against him is filed 
under that Act. If then the proviso cannot in 
any event hit such a tenant, it cannot be said 
to apply to him. 


“(i) Subject to the provision of S. 14, where the 
amount of two months’ rent legally payable by 
the tenant and due from him is in arrears 
by not having been paid within the time fixed 
by contract, or in the absence of such contract 
by the fifteenth day of the month next following 
that for which the rent is payable or by not 
having been validly deposited in accordance with 
S. 19.” 


Therefore the rent in contemplation in S. 12 (1) 
prov. (i) and hence in the proviso to S. 14, is rent 
legally payable by the tenant. I want to note 
here two matters. First the default in payment 
of rent contemplated by the proviso must be 
failure to pay or deposit within the time limited 
by the contract of tenancv or by the Rent Act 
where there is no provision in the contract. If 
the tenant could pay or deposit all arrears at any 
time and thereby avoid being in default the pro¬ 
viso would be made nugatory. The Act makes this 
quite clear. Secondly, S. 19 of the Act of 1950 
makes provision for the deposit of rent with 
the Controller in certain cases and S. 20 (3) pro¬ 
vides that such deposit will, subject to certain 
conditions, amount to payment to the landlord. 


(99) Section 18 (5) deals with a case where the 
tenancy has been ipso facto determined before 
the Act of 1950 came into force. The tenant in 
such a case had failed to pay three months’ rent 
legally payable by him and this had happened 
before the Act of 1950. After the failure to pay 
the three months’ rent the tenancy was ipso facto 
determined by the Act of 1948 and thereafter, 
therefore, no rent could be legally payable by the 
tenant. Section 12 (3) of the Act of 1948 puts 
that beyond doubt. It is not necessary to decide 
whether the default contemplated by the proviso 
would include these three months’ default. It 
seems to me, however, that it would not but I 
do not wish to be understood as having come to 
that finding. On 31-3-1950, when the Act of 1950 
came into force therefore, default may be said to 
have been made in payment of at most three 
months’ rent. As it originally stood, the Act or 
1950 made no alteration in the position of the 
tenant that we are considering, so that after 
31-3-1950 he continued to be a person who was not 
a tenant. He could not, and, therefore, did not, 
pay any rent. This continued tall 30-11-1950 when 
the amending Act, Act 62 of 1950, took effect 
Section 2 of the amending Act provides as follows. 

"2. In S. 2, West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1950 (herel }f f t ^ e 
referred to as the said Act), for clause (11) the 
following clause shall be substituted and shall be 
deemed always to have been substituted, namely. 

(ID "tenant" means any person by whom 
rent is. or but for a social contract would be, 
payable for any premises, and includes. 

(1) any person who Is liable to be sued by 
landlord for rent; and 
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(iD any person whose interest in the premises 
has been ipso facto determined under sub-s. 
(3) of S. 12, West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1948/’ 

(100) Under this new definition, since 30-11-1950 
the person we are dealing with, became a tenant 
and is to be deemed to have been a tenant from 
31-3-1950 if not from an earlier date. It may be that 
it is to be deemed that rent was legally payable 
by him from the date last mentioned. If rent was 
not so payable by him of course no further ques- 
tion arises, for then the proviso to S. 14 can 
never hit him. I will, however, proceed on the 
basis that rent was and was deemed to have 
been payable by him. Up to 30-11-1950. he. how¬ 
ever, had not paid rent because he could not 
do so. After 30-11-1950 assuming the contract 
was to pay the rent by the fifteenth of the fol¬ 
lowing month, which would be a very liberal as¬ 
sumption to make, he could pay or deposit in 
respect of the previous period, only the rent for 
November, payment or deposit after 30-11-1950 for 
all other months prior to that month would be 
too late under the contract assumed or under the 
Act of 1950. On 30-11-1950. therefore, the position 
is that the tenant would be deemed to have 
made default in payment of rent for seven months 
from April to October. 1950. In arriving at this 
figure I have left out the defaults occurring prior 
to 51-3-1950 for the sake of simplicity and avoiding 
disputed questions. On 30-11-1950. therefore, the 
tenant has made such defaults that the proviso 
hits him. Now it will be remembered that S. 10 
(5) was amended by Act 62 of 1950 and it was 
only thereupon that it was made applicable to the 
case of a tenant whose tenancy had been ipso 
facto determined. So the occasion for applying 
that section to a case of the kind in hand arose 
, oruy on 30-11-1950 when the amending Act came 
-*tato force The position of the tenant on that 
date would, however, be that he would be inevi¬ 
tably hit by the proviso he having made default 
7 months' rent, assuming the proviso 
t0 apply to him. The result of that 
^ render S. 18 (5) nugatory. That of 
S * cou]d T not have been the intention of the 

order t0 give elTect 'o S. 18 (5) it 
*5?“' 1 beretore. be held that the proviso does 

k “ se comin S ^der that section. 

“.J 8 J 5 ? nte il d ? 11 however, that there is another 
JSLSfVr 11 il s » sald that ^ defaults occurring 

to t ET^.iS? ar ?\ 31, and Nove ®her 30. 1950 are not 
t° be taken into account in applying the proviso 

or the tenant could not have avoided committing 
them. It seems to me that this wav out nf thl h SF 
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however, also applies where the suit is pending in 
appeal. Is it to be said that the tenant who is 
a party to the appeal can pay or deposit rent 
for the period subsequent to 30-11-1950 in a case 
where the appeal is pending after that date? I 
do not see that this can be said. How can rent 
be said to be legally payable by such a tenant? 
The amended definition of the word tenant in¬ 
cludes a person whose tenancy has been ipso 
facto determined. But the amended defioit:on 
does not include a person whose tenancy lias not 
only been ipso facto determined but who has 
also suffered a decree in ejectment based on such 
determination. The tenant who is a party to the 
appeal which we are now considering, is such a 
person. The situation would be absurd if after 
the decree in ejectment the liability to pay rent 
subsisted and in this respect it can make no 
difference that an appeal from the decree is 
pending. We come, therefore, to the position that 
no rent is legally payable by a tenant who has 
suffered a decree in ejectment. When an apoeal 

f r °i? tbe decree the tenant continues 
not to be liable to payment and cannot hence 
commit any default within the meaning of the 
proviso in respect of any period after 30 - 11-1950 — 
that being the period which I now have under 
ajnsidemion. The result, therefore, Is that when 
18 (5) applies to an appeal the tenant cm 

^ prov ^ If he *can° never 

be hit by it, it is not applicable to him. It then 

° thls , that under s - 18 (5) the proviso 
* app £ cable « suit is in th?triad 
inVn^x W( * Ud not be applicable if it is pending 
in appeal. Such a position could not have been 

exercises its powers under S. 18 (5). ^ 

(102) It is said that If it was intended that the 
prernso in S. 14 shall not apply why waf ft Tnt 
sa,d that the Court shall exercise the jSvm te 
S. 18. sub-ss. (1). ( 2 ). (3 ) and (4)? su S 

sections are set out below. ^ 

"18 (1) Where any decree for recovery of n-w. 
sessmn of any premises has beS m a X on 
ground that the interest of the tenant in 
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(3) If the tenant pays the said sum within 
the time fixed, the court shall vacate the decree 
for ejectment with ail consequential orders, and 
the tenancy shall continue as if it never termi¬ 
nated. 

(4' On failure of the tenant to make the pay¬ 
ment within time his application shall be dis¬ 
missed with such costs as the court may award 
to the landlord." 

003' It may be answered that if it was intended 
that the proviso shall apply why was it not said 
that S. 14. sub-ss. (1), (2) and (3) with the proviso 
shall apply. This sort, of argument does not seem 
to me to help. In any event S. 18. sub-ss. (1), (2). 
(3) & (4) could not have applied to a case under 
S. 18(5' because under the earlier sub-sections pro¬ 
vision had to be made for setting aside a decree. 

(104» It is also said that if the proviso does not 
apply to a case under S. 18(5). a distinction would 
be made between a person whose tenancy has 
been ipso facto determined under the Act of 1948 
and a tenant who has made default under the Act 
of 1950 and that the former though a worse of¬ 
fender. would be put in a more favoured position. 

I am unable to see that the creation of a distinc¬ 
tion is a sufficient ground for not following the 
plain meaning of the language of the statute and 
the recognised rules of construction — matters 
which I have already discussed. In any event a 
distinction must exist between the two cases. In 
the former case the benefit is given though no 
pavment was made between March 31 and Novem¬ 
ber 30. 1950 but not so in the latter case. Further¬ 
more why should a distinction not be made? Sec¬ 
tion 18(1) which deals with a case which may be 
worse than a case under S. 18(5) does make the 
distinction, so why should S. 18*5) not make the 
same distinction? If the resulting distinction is 
to decide the question of interpretation. S. 18(1) 
contains sufficient indication of the legislature’s 
intention that in cases of the kind in hand, the 
distinction shall be made. Again if the proviso is 
made applicable to a case under S. 18(5) a dis¬ 
tinction would be made between this sub-section 
and sub-s. (1» of the same section. How can that 
be justified? 

(105) The ciuestion as framed by the referring 
Bench would ‘include a case where the decree had 
been passed between the commencements of the 
Act of 1950 and the amending Act. Such a case 
was not before that Bench and the question ap¬ 
plying to such a case does not arise at all. 
shall, therefore, confine my answer to the question 
framed as relating to a case where the decree is 
passed after the amending Act. I like, however, 
to express my views but only tentatively as no 
argument was heard on it. with regard to the case 
where the decree is passed between March 31 and 
November 30. 1950. It seems to me that in such 
a case the question as framed would not arise. 
Section 18(5) only applies when the suit or appeal 
is pending on 31-3-1950 and gives the Court hear¬ 
ing the suit or appeal as the case may be certain 
powers. Now when the decree is passed after 31- 
3-1950 a suit no doubt was pending on that date 
but it has been disposed of without reference to 
g 18 ( 5 ) — indeed at a time when the section as 
then framed would not have applied to it. There 
is no more any suit in which powers under S. 18 
(5) can be exercised. An appeal no doubt has 
been taken from that decree but S. 18(5> does not 
apply to that appeal, as it applies so far as ap¬ 
peals go. to appeals pending on 31-3-19o0. In an 
appeal not pending on 31-3-1950 no question o. 
acting under S. 18(5) arises at all. It may be 
that when a decree is passed between the two 
dates S. 6 of the amending Act would apply and 
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that by its terms might bring in S. 18(5). It is not 
necessary to say anything more on the matter as 
the question as framed does not refer to a power 
arising under S. 18(5) of the Act of 1950 when 
S. 6 of Act 62 of 1950 applies. 

( 106 ) I have now said all that I have to say on 
the matter and I am of the opinion that the 
question should be answered in the negative in 
my view the case of — -AIR 1953 Cal 136 (A)’ so far 
as it decides the question referred to the Pulii 
Bench was wrongly decided and that — ‘AIR 1952 ! 
Cal 898 (B)' was correctly decided. 

A/G.M.J. Answer accordingly. 


AIR. 1953 CALCUTTA 752 (Vol. 40, C. N. 280) 

MOOKERJEE AND GUHA RAY JJ.' 

Gopal Mistri, Defendant 1, Petitioner v. 
Madan Gopal Ghosh and another, PlaintifTs- 
Opposite Party. 

Civil Rule No. 3262 of 1952, D/- 26-5-1953. 

Tenancy Laws — Calcutta Tliika Tenancy 
(Amendment) Ordinance (15 of 1952), S. 5(2) 
— Forum. 


Application under S. 5(2) has to be filed 
before Court which passed the decree — 
Decree for ejectment by trial Court — 
Matter pending in appeal — Application 
under S. 5(2) cannot be entertained by 
appellate Court. (Para 2) 


Ksheiramohan Chatterjee, for Petitioner; 
Samarendra Krishna Deb and Narayan Chan¬ 
dra De, for Opposite Party. 

ORDER: This Rule arises out of an applica-* 
tion under S. 5(2*. Calcutta Thika Tenancy 
Amendment Ordinance 15 of 1952. 


(2) The petitioner was the defendant in a suit 
for ejectment brought by the opposite parties on 
the allegation that the petitioner was a tres¬ 
passer. That suit was decreed by the trial Court 
and the matter was pending in appeal before the 
learned Additional District Judge when the appli¬ 
cation under S. 5(2) of the Ordinance was filed 
before that Court. It is quite clear that under 
S. 5(2) referred to above the application contem¬ 
plated therein has to be filed before “the Court 
which passed the decree" to quote only the portion 
relevant, for our present purpose. In the present 
case the decree for ejectment or recovery of pos¬ 
session had been passed by the trial Court and 
the matter was pending in appeal. But the ap¬ 
pellate Court has not even now passed any decree. 
In these circumstances, in view of the express 
terms of S. 5(2). ouoted above, no application un¬ 
der the said section was entertainable by the ap¬ 
pellate Court. On this ground, therefore, the ais- 
missal of the petitioner’s application by the learnea 
Additional District Judge must be upheld ana no 
other question need be considered by us. 

(3) In the result, therefore, this Rule fails and 
it is discharged, but in the circumstances of tnis 
case, there will be no order as to costs. 

(4) Let the records go down as early as possible. 


B/R.G.D. 


Rule discharged- 
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BOSE J. 

Monoranjan Roy, Applicant v. The Collector 
of Customs, Respondent. 

Matter No. 85 of 1950, D/- 19-2-1951. 

(a) Constitution of India, Art. 22S — Proceed¬ 
ings for prerogative writs — Extent of Court’s 

powers. 

In proceedings for Writs of Mandamus or 
Certiorari the Court does not constitute 
A itself a Court of appeal and it cannot go 
into the merits of the conclusion of the 
inferior Court or Tribunal. Where therefore 
the lower court or Tribunal has not acted 
in an arbitrary manner or has rot exceeded 
its jurisdiction, the High Court cannot ir.ter- 
fere with its decision on the ground that it 
\ is erroneous on the merits. (Para 14) 

(b) Constitution of India, Art. 226 — Prayers 
— Power of High Court to amend. 

It is true that the prayers in the petition 
for a writ under Art. 226 should be specific 
th v _ Hl gh Court has power to amend 
toe relief at the hearing. AIR 1951 SC 41 
Rel. on. (Para 15) ’ 

(c) Constitution of India, Art. 22G — Exist¬ 
ence of alternative remedy — Effect. 

Alternative remedies are factors which 
rv^ into consideration i n exercise of 

WHS.* J5, e fS JESUS 

the ac , fs complained of are outside 
he section and unless there is want or 
-I excess of jurisdiction, S. 198 operates « a 
to all the proceedings when the notice 

1952 1 CalTf) d ? er R»r S , ection is rot g‘ ven - AIR 
uoz Cal 103, Relied on. (Para 18) 

R^nde^t UlliCk ’ f ° r ApPllCant: A - K - Sen, 
CASES CITED: 

i Bus sSb"S£ ,: i i'ssv ,sc> 

.950 D/ A ?8-2-l 5 0 5 f) al ‘° 3: <Ma, " r N °- 1,3 ot 

s. ssSSs-rS Sr - 

Rs. 3300/- paid by toe (wimJ?, the said sum of 
said order or the rSjoJdent PUfSUant to lhe 

bus,ness ® 

Importers of single faced mI Lm ° f the lar 8 est 
. country. Thestogirf^^!t,^, P 5 Per 1:1 this 
* known in this country ^ paT *r «s 

C firom which they are imnoStt ta «. th £ countrles 

N fflr&S W\. , s£?kH sr * s 

SSTiSJmto'VS Sd K 

Kingdom, since July 1947 the Un,,ed 

India Imposed vigorous Government of 
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without an import licence granted by the Govern¬ 
ment. Such restrictions continued till June. 1948. 
Thereafter and until May 1949 paper could be im¬ 
ported in India from all Sterling and Soft Cur¬ 
rency areas under Open General Licence No. XI 
Between July and November 1948 the petitioner 
imported 2200 rolls of single faced corrugated 
paper from Czechoslovakia. Finland and United 
Kingdom and the petitioner was charged with 
duty payable for 

"paper including Poster and Stereo and all 
coated papers except art paper, all sor.s, not 
otherwise specified" 

as referred to under the then Customs Tariff 
Rems No. 44. From May 1949 the Government 
of India again imposed restrictions on the impart 
of paper including single faced corrugated paper 
and no merchant could import single faced corru- 
gatea paper without a licence from the Govem- 
ment. The Government, however, notified at the 
time that in case where traders of this country had 
already entered into firm contracts for the import 
of paper under Open General Licence No. XI they 
would be allowed to import such paper under a 
special licence to be granted by the Government 
° r ^° ut A P nI 1949 - the petitioner placed orders 
rtf lt »»-2?i° ms0n t & Norris Manufacturing Co. Ltd 
o SmSSJ the United Kingdom for import 
,? f Sln?le faced corrugated paocr of 

jflv h io5?«JS Ib .K arrived , a . t the Caleut ‘ a Port in 

1949 l i re ™ a \ mo « 509 rolls in October 
monV 2? Petitioner duly applied to the Govern-' 

Tom rl a A( P ^ a !lcenca for the * m Port of these 
1000 rolls of paper and was granted a special 

thT^rieoi °? 1 »h 6/48 . CCL dated 3 °- 7 ' 1949 - Upon 
the amval of the said 1000 rolls of paper at the 

? a ' c “. t ^ p ° rt the Customs authorities imposed a 

penaLj of Rs. 2900/- for each lot on the basis that 

they were not paper but came under the heading 

Rn ^' e u BOa ^'. Ml11 Boart ' Card Board andStraw 

BoaM all sorts as referred to unc'er Customs 

s s s ssjsfss !H1 

•{&*> r S5. ?2E£ iSSS ZS £!u%£ 

obtained from the Government further licences for 
the import of "paper and other sorts" he last of 

A« h i ,T-n CeS r, being No - 220699/48 C. C.-I. dated 6th 
fh pn 19 a 9- B >’ virtue of this licence No oo 0699 49 

& made 

rauss&sa 

sraSLeawSviS 


754 Calcutta Moxorakjan v. Collector of Custom (Bose J .) 


&.I.R. 


paper was always considered in the past by the 
Customs authorities as ••Paper*’ and not “Board". 
The petitioner charges the erder dated 7-3-1950 
os mala fide, arbitrary aud illegal and as an abuse 
of the statutory powers possessed by the respon¬ 
dent Collector of Customs and his officers. It 
aopears that the petitioner has obtained another 
licence No. 272312/48 C. C. I. dated 4-8-1950 for 
the import of paper and other sorts. It is alleged 
by the petitioner that the order of the Co lector 
is an invasion upon his fundamental rights to 
acquire, hold and to dispose of property and to 
carry on his trade as importer of single faced 
corrugated paper under the said licences. The 
petitioner has been prevented from exercising his 
right to trade and utilise the said licences for 
the import of single faced corrugated paoer. 

(4) In the circumstances the petitioner asks 
for the reliefs stated above. 

(5) Mr. C. T. Pillai the Assistant Collector of 
Customs has affirmed an affidavit. He states that 
each case of appraisement of the goods by the 
Customs Authorities is dependent on its own facts 
and anv recognition or description in previous 
cases is irrelevant. The quality and character of 
the goods imported may be dilTerent in respect 
of different consignments imported. 

(6) The Customs authorities had in respect of 
two previous consignments of goods imported in 
1949 adiudged a penalty of Rs. 2900/- for each 
lot on the'basis that the goods answered the 
description of “Paste Board, Mill Board, Card 
Board and Straw Board all sorts” as referred to 
In Customs Tariff Item No. 44 (4) and as the peti¬ 
tioner did not take out the requisite Licence for 
importation of the goods he was liable to pay the 


said penalty. 

(7) In spite of this warning the petitioner in 
April 1950 again placed orders for 340 rolls of cor¬ 
rugated brown paper and imported such goods 
without obtaining any special licence therefor. 

(8) Mr. Pillai states that if in the past any such 
goods were passed by the Customs authorities as 
“paper not otherwise specified" it must have been 
done through mistake. In his opinion the correct 
classification is to place the goods in question in 
the category of Customs Tariff Item No. 44 (4). 
The Customs Appraiser who directed 3 per cent, 
of the goods to be opened for appraisement and 
checking, decided after giving full consideration to 
the matter that the goods were assessable under 
Item No. 44 (4). The Collector of Customs has 
also agreed with the decision of the Appraising 
authorities. It is further stated that the opinion 
expressed by the Chief Controller of Imports In 
course of correspondence with Antoine Bentz is 
not conclusive and cannot be said to be binding on 
the Customs Authorities. 

(9) In the ‘Century' and Oxford Dictionaries 
"Board'' is described as “a kind of thick stin 
paper; a sheet formed by layers of paper pasted 
together". It appears to me by looking at and 
feeling the sample of goods annexed to the affi¬ 
davit of Antoine Bentz affirmed on 7-9-19o0 that 
the goods in question cannot be considered with 
any definiteness or certainty as not falling within 
the description of goods as in Item 44 (4). 

(10) The Appraising authorities who guide or 
assist the Collector or Assistant Collector in the 
matter of appraisement have expressed the opin¬ 
ion that the goods fall within the description of 
Item No. 44 (4). The Assistant Collector or the 
Collector sees no reason to differ from them. 

(11-12) It appears that the Customs authorities 
have applied themselves to the consideration of 
tho matter arising before them and they have 


arrived at a determination and adjudged the 
penalty. I find it difficult to hold that the Cus- 
ton.s authorities have acted in an arbitrary man¬ 
ner or have exceeded their jurisdiction. 

(13) It was contended at the hearing that the 
petitioner had not been given any opportunity to 
put forward his case or to make representations 
before the Customs authorities before the penalty 
was adjudged, and there has been violation of 
the principles of natural justice. No such case 
however is made in the petition or in any of the 
affidavits. There are no materials before me on 
affidavits to show -hat the decision as to the im¬ 
position of the penalty was arrived at without 
giving any opportuxrty to the petitioner to defend 
himself or to present his case. 


(14) It is clear law that in proceedings for Writs 
of Mandamus or Certiorari the Court does not 
constitute itself a Court of appeal and it cannot 
go into the merits of the conclusion of the Infe¬ 
rior Court or Tribunal. The decision of the Cus¬ 
toms authorities on the merits may be erroneous 
but this Court cannot interfere on that ground. 

(15) It was contended by Mr. A. K. Sen that 
the prayers of the petition are not for a Writ of 
Certiorari as quashing of the proceedings has not 
been asked for. It is true that the prayers should 
be specified but it has been held by this Court 
as also by the Supreme Court that the Court has 
power to amend the relief at the hearing. It may 
be noted that in the present case the petition 
has in prayer (c) asked for further or other direc¬ 
tions which are wide enough to cover a relief in 
the nature of a Writ of Certiorari. In the case of 
— ‘Charanjit Lai v. Union of India’, AIR 1951 
SC 41 at p. 53 (A). Mukherjea J. of the Supreme 
Court observed as follows: 

“Article 32 of the Constitution gives us very wide 
discretion in the matter of framing our wilts 
to suit the exigencies of particular cases and 
the application of the petitioner cannot be 
thrown out simply on the ground that the 
proper Writ or direction has not been prayed 
for." 

(16) It was contended by Mr. Sen that the peti¬ 
tioner has alternative remedy by way of appeal 
under the Sea Customs Act and he has* also a 
right of action under the general law and so no 
cannot be allowed to have recourse to the extra¬ 
ordinary Writs of Mandamus or Certiorari. Alter- 
native remedies are facers which are taken into 
consideration in the exercise of the Courts dis¬ 
cretion in the matter of issuing Prerogativei Writs 
but I do not think that an appeal under the Act 
would in the circumstances of this case have been 
anAdequate remedy. The petitioner has already 
filed an appeal under the Act in respect of a pre 
vious consignment of similar goods on or about 
the 20th December 1949 but the same has not yet 
been disposed of. I do not see any reason how¬ 
ever why the petitioner could not file a suit and 
proceed expeditiously with it. 

(17) It was contended by Mr. Sen that the 
prayer for refund of the sum of Rs. 3300/- can¬ 
not in any event succeed in t ^ ap ^lv ^aid 
think the contention is sound. The ®on e y P 
has gone into the Government exchequer and has 
become part of the general revenue « fund of 
fTe country- The respondent cannot be c^ 
upon to pay the alleged data of the petmoner 
out of his own pocket. Action or proceed ^ 
should be taken against the 

sation of the money. ^ "SPfL^gSautho. 
way of penalty was not paid to the^Customs 

rities either in their official capacity to > 

Individually. It was paid to them merely as 
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vants or agents of the Government. They have 
no right to hold it or to deal with it as against 
the orders of the Government. The appropriate 
Government is not a party to these proceedings. 
The prayer for refund of the money cannot in any 
event be acceded to in this application. — *In Re 
Nathan*, (1884) 12 QBD 401 (B>. 

(18) It was also con'ended that S. 103 of the S\a 
Customs Act Ls a oar to these proceedings as the 
requisite notice was not served on the respondent. 
I have already expressed my view on the point in 
— ‘Soorajmull Nagarmull v. Assis'ant Colc.tcr of 
Customs’, AIR 1932 Cal 103 (Ct. Unless the acts 
complained of are outside the section ar.d unless 
there is want or excess of jurisdiction the section 
operates as a bar. 

(19) In the result this petition fails and the 
Rule must be discharged with costs. 

A/D.R.R. Rule discharged. 


A. I. R. 1953 CAL. 755 (Vol. 40, C. N. 282) 

K. C. DAS GUPTA AND LAHIRI JJ. 

Chhatu Lal Shaw, Petitioner v. Panchanon 
Shaw and others, Opposite Party. 

Civil Rule No. 1375 of 1951. D/- 24-4-1952. 

<»> Act (1870) * S - 7 ~ Relinquish- 

ment of claim — (Civil P. C. (1908), O. 7, R. 11). 

When a plainti(T alter making prayers for 
several kinds of relief wishes to abandon 
seme of these with a view to save court- 
fees, the Court is bound to allow such 
application. Whether as the result of dele¬ 
tion of prayers for some reliefs, the suit 
rails or not is a matter which shall be 
decided at the time cf the hearing of the 
s 4 ult - „ (Para 3) 

o.rS; ff U N' f f s Act ’ s - 7 N ' 13: Civil p - c.. 

Ac ‘ (1870) * S - 7 (iv) (c) _ 
Suit for avoiding deed of transfer. 

Plaintiff in possession with other rrv- 
sharers Suit for declaration that sale 
deed executed by other co-sharer is void and 
for permanent injunction - Suitls on e for 

K*"* oT put hls ow " 

Anno: Court-fees Act, S. 7 (iv) (c)N 9 ? 21. 

vS C l^ 0UTt : tees Act (1870), s. 7 (iv) (r) _ 
Valuation of suits coming under Cl. (c) ° 

relle/ 1 - r Thfl arati 4 0n V th consequential 

Anno: Courts Act, s’ 5 , $ °, n c) 6 ’ 

B&sSte”cSiieBeho, 

t CASES CITED; 

|b) ffl £$ S g| M Can ,06 

5 f 5 M ssaa « 


(2) The plaintiff along wi‘h defendant 2 and 
other co-sharers is in joint possession of the pre¬ 
mises in suit. Defendant 2 executed a kobala on 
G-5-1949. in favour of defendant 1 in the present 
suit. The p’aintiffs allegation is that the kobala 


deed was void and second!;.*, for a permanent in¬ 
junction restraining defendant 1 from interfering 
with the plaintiff’s possession and thirdly, in the 
alternative, for an order by the Court allowing th? 
Po ntiff to pre-^mp*. The relief for declaration 
was valued at Rs. 20/-, the relief for injunction 
was valued at Rs. 50/- and the relief for pre¬ 
emption was valued at R-. 109/-. The court-fees 
were paid accordingly. After the Court, passed an 
order that the proper valuation of the suit was 
Rs. 6000/- and thp court-fees should be paid there¬ 
upon. the plaintiff made an application for amend¬ 
ment of tlie plaint by deleting the praver for pre¬ 
emption. The learned Subordinate Judge held 
that the court-fees were payable in accordance with 
he provisions of S. 7(iv>(c>. Court-fees Act. that 
the re.ief snould be valued at Rs. 6000/- and that 
after the court-fees thereupon were paid, he wouM 
consider what orders should be passed on the 
application for amendment. 

^ th f flwtptace. we are dearly of opinion 
(hat the learned Subordinate Judge failed to 
exercise his jurisdiction that was vested in him to 
^ de t, on the , prayer for amendment. Wien 
% I, " 1 ?, 2 , 1 er making prayers of several kinds 
o. rcl.ef wishes to abandon some of these with a 
view to save court-fees, the Court is bound to al'ow 

til? i?f P n 1Catl ° n V Whether as the result of dele- 
hon of prayers for some reliefs, the suit fails or 

fill a ™ tt€r , whlch shal > ^ decided at the 
time of the hearing of the suit. The plaintiff in 

asking for de.etion of his prayer for certain re- 
Onnrt takes that risk. We see no reason why the 
Court should refuse the plaintiff to withdraw his 
prayers for preemption. w nis 
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the relief can only be valued at what the plaintiff 
subjectively thiuks it is worth. 

(6) We notice in the present case that the plain¬ 
tiff has not followed the correct mode of valua¬ 
tion. As was pointed out in the case reported in 
— ‘AIR 1950 Cal 85 (D)\ the correct mode of 
valuation in such a case is to put a single valua¬ 
tion, the option of valuing the relief resting with 
the plaintiff. 

(7) We therefore set aside the order passed by 
the learned Subordinate Judge fixing the valua¬ 
tion at Rs. 6000/- and order that the plaintiff be 
allowed to put his own valuation on the relief for 
declaration and for the prayer for permanent in¬ 
junction which will remain in the plaint after the 
deletion of his prayer for pre-emption, and direct 
that Court-fees will be payable ad valorem on the 
value put by plaintiff. 

(8) The Rule is accordingly made absolute in the 
above terms with costs. 

B/D.H.Z. Rule made absolute. 


A. I. R. 1953 CAL. 756 (Vol. 40. C. N. 283) 

SINHA J. 

Annapoorna Farming and Fishery Ltd., Peti¬ 
tioner v. State of West Bengal and others, 
Opposite Party. 

Civil Rule No. 156 of 1953, D/- 1-6-1953. 

(a) Constitution of India, Art. 226 — Demand 
of justice and failure. 

| Where issue of a writ in the nature cf 
I Mandamus is asked for, there must be an 
\ averment of a demand of justice having 
I been made and its refusal. AIR 1951 Cal 
1 396; AIR 1952 Cal 601, Rel. on. (Para 3) 


(b) West Bengal Food Grains (Intensive 

Procurement) Order (1952), Para 2 (1) — 
‘Director*. 

Provisions in the definition of ‘Director* 
empowering the director to authorise any 
officer to exercise the powers of the director 
are not ‘ultra vires’. AIR 1952 Cal 118, Rel. 
on; AIR 1951 Cal 3, Distinguished. 

(Para 5) 

(c) West Bengal Food Grains (Intensive 

Procurement) Order (1952), Form A — Validity. 

Held that as the petitioner company was 
in entire possession of whatever lands it 
cultivated and there were no tenants or 
Adhiars or Bhagdars whatever the mistake 
in Ihc translation of the directive in Form 
‘Ka’ had not misled it and thereby vitiated 
the acquisition. The available surplus was 
calculated according to the declaration in 
Form ‘B’ or Form ‘Kha* in which there was 
no defect. (Para 6) 

(d) West Bengal Food Grains (Intensive 
Procurement) Order (1952), Para. 3 — Estimate 
of director. 

The Director is entitled to base his esti¬ 
mate on reliable data furnished by a com¬ 
mittee of experts and specially on results 
of actual crop-cutting experiments. AIR 
1953 Cal 548 and Civil Revn. No. 293 of 
/^953 (Cal), Foil. (Para 7) 

/ (e) Constitution of India, Art. 226 — Disputed 
question of fact. 

i It is not right that the High Court should 
deal with a disputed ouestion of fact in an 
annlication under Article 226 and the neti- 
lioner ought to have preferred an appeal 


before the Tribunal provided for by the 
West Bengal Food Grains (Intensive Pro- - 
curement) Order (1952). (Para 7) 

Harideb Chatterjee, for Petitioner; Hemendra 
Kumar Das, Jagneswar Majumdar, and D. N. 
Basu, for Opposite Parties. 

CASES CITED: 

(A) (’51) AIR 1951 Cal 396: 55 Cal WN 255 

(B) (’52) AIR 1952 Cal 601: 56 Cal WN 232 

(C) (’53) AIR 1953 Cal 548: 57 Cal WN 397 

(D) (’51) AIR 1951 Cal 3: 55 Cal WN 53 

(E) (’52) AIR 1952 Cal 118: 55 Cal WN 693 

(F) (’53) Civil Revn. No. 293 of 1953 (Cal) 
ORDER: This is a rule issued upon the Oppo¬ 
site Parties to show cause why the directive dated 
31-12-1952 served upon the petitioner under the 
West Bengal Foodgrains (Intensive Procurement) 
order 1952 (hereinafter referred to as the 
•order*), should not be cancelled or why a writ 
in the na'ure of mandamus should not issue di¬ 
recting them to forbear from giving effect to the 
same. 


(2) The facts are briefly as follows: The peti¬ 
tioner is a private limited company incorporated 
under the Indian Companies Act. Amongst other 
things, it carried on larming. On or about 12-11- 
1952. a notice dated 5-11-1952 was served upon the 
petitioner under the said order in Form ‘Ka* 
(equivalent to Form ‘A*) in the Bengali language. 
As this notice has been attacked. I shall deal with 
it more fully later on. Pursuant to this notice 
in Form ‘Ka’, the petitioner filed a declaration 
in Form *Kha* (equivalent to Form B) on or about 
13-11-1952. That is also in the Bengali language. 
On 12-1-1953, the petitioner was served with a 
directive in Form ‘C' calling upon the petitioner 
to sell and deliver 1528 mds. 5 seers of paddy which 
had been determined as the 'available surplus’. 
The petitioner objected to delivering the paddy and 
has taken out this Rule on 19-1-1952. The petitioner 
however has not preferred an appeal as provided 
for by the order. 

(3) A prelim nary objection has been taken on 
behalf of the opposite parties that there is no aver¬ 
ment of any demand of justice having been made 
and its refusal, although the petitioners are ask¬ 
ing for the issue of a Writ in the nature of Manda¬ 
mus. This is a matter which is now well-sett ed 
and such averments have been held to be essential. 
In — ‘Surendra Nath v. State of West Bengal, 
AIR 1951 Cal 395 (A>. it has been held that tms 
Rule is no*, only applicable to applications under 
S. 45. Specific Relief Act, but also under Art. 
226 of the Constitution. Also see — Union® 1 
India v. Elbridge Watson', AIR 19aJ.Cal 601 <B>. 
Mr. Chatterjee has drawn my at ent'on to p. eOo, 
where Banerjee. J. has referred to Hafcbury3 l*™ 
of England, page 770. where it is pointed.out that 
the principle dors not apply to all passfote cas“ 
and does not apply where a person through lna 
vertence had done or omitted to do some act wh^h 
he was under a duty to do and where the tan 
within which he should do it has 

principle however has no application to the pr se “ 
case because no time limit is fixed for demand anj 
refusal and there is no avermcnt that fa lur 
demand justice was by inadvertence. This P 
minarv point by itself is sufficient to dspose 
this application but I do n °t prop^e *° 1 J* dea j 
it merely on this preliminary point but sna 
with the merits of the application. 

(4) The constitutional points taken in this app 
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several new points which I shall now proceed to 
deal with. The first point taken is as follows: 
The determination of tne available surplus under 
the Order is lo be made by a person described as 
the ‘Direct or'. In the order which operated 
at the time relevant to this application ‘Director* 
was defined as follows: 

'Director* means the Director of Procurement and 
Supply in the Department of Food, Relief and 
Supplies, Government of West Bengal, and in¬ 
cludes any officer who may be authorised by the 
said Director to exercise ail or any of the powers 
conferred on the Director by or under this Order. 
(5> Mr. Chatterjee argues that the matter is 
covered by a decision 01 this Court reported in 
— •Khugendra Nath v. District Magistrate of West 
Dinajpur, AIR 1951 Cal 3 c D», where, dealing with 
the West Bengal Security Act 1950. it was held that 
the provisions of that Act, in so far as it entitled 
the Government to delegate its power to **any 
officer" subordinate to it, irrespective of whether 
that officer was fit to make such order or not. 
was a procedure which was wholly unreasonable 
and therefore ultra vires. It was pointed out in 
that case that if this was a valid law, the liberty 
of the subject may then be taken away by the 
lowliest of officers. Mr. Chatterjee argues that if 
the ‘Director* means any officer to whom power 
can be conferred by the Director, then the funda¬ 
mental right to hold property conferred upon the 
citizen can also be taken away by the lowliest of 
officers. This argument was considered by Bose. 

in — 'Abhimanya Adak v. State of West Bengal*. 
AIR 1952 Cal 118 (E), in connection with the 
Bengal Food Grains (Disposal and Acquisition) 
Oraer 1947, which is a piece of legislation analog¬ 
's to the one wc arc considering. The learn¬ 
ed Judge pointed out that the object and scope 
of the provisions of the West Bengal Security Act 
were quite different from those of the Bengal Food 
°f der and so the observations made in re- 

were not a PP lic *ble to cases 
arising under the Bengal Food Grains Order. In 
my opinion, this distinction is well-founded. The 
nn. C rp ty ° f cltizen and th e deprivation of it rc- 

St itT t M«ih? nsderation aud 1 do not think 
. p0Mlb *®, to compare it with the depri- 

vai°n of a quantity of paddy belonging to a citi- 
“ of . . T l"*? the ParticuSr commodity 
matters ? J ere,y to say that the twb 
S fUL i ^ot comparable and do not merit 

of a^director- hL id ^ ration - The definition 
following 0 words^ ^ the ™c^an?dat^onSned^he 


a declaration, "in 'the endoseffpomf ^ 
lands held or cultivated F f psddy 

and also of the tS? 5 in an - v capacity 

oh.ro £e1vJT r , L& l S? t £ a h Z 

from such land on or before the by £ im 

lo 't 6 te woT nh= d 

Of portion or share" Does total quantity 

quantity of the produce S jfeld of^the isnn tot ? 1 
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that nobody can understand it? To take away the 
property of a citizen compulsorily is bad enough, 
but to attempt to take it away by serving notices 
which no one but an expert in the interpretation 
of statutes can be expected to understand, is a 
serious thing and must be condemned by all right- 
thinking persons. However I am glad to say that 
the authorities have realised it and now this Form 
has been suitably amended. Fondering upon the 
language of it, I have at last come to the con¬ 
clusion that what it does require the producer 
to do is to set out, not the total quantity of his 
yield or produce, but to slate whether he receives 
the whole oi the produce or any fractional part 
thereof. This interpretation finds support in the 
contents oi the declaration in Form *B’ (which 
follows Form ‘A\> and in which there is no head¬ 
ing to show the total quantity of the produce or 
yield of the land of the producer. 

The shortcomings of the notice in Form *A* are 
however magnified in the translation thereof into 
the vernacular. As I see it, and Mr. Majumdar 
has not denied it, the translation is totally wrong. 
Instead of stating that the producer should show 
the share he receives from his land, he is (in His 
bengali version of the notice) asked to give a de¬ 
claration as to the lands in respect of which he 
carries on cultivation or is in enjoyment of any 
share in the produce. That being the position, the 
question arises as to whether the whole requisition 
has been vitiated. Mr. Majumdar has pointed 
out that though this mistake has crept into the 
translation, the notice itself directs the producer 
to give a declaration in the “annexed Form*’ name¬ 
ly the Form *Kha\ There is no mistake in the 
Form *Kha* corresponding to the Form ’B\ Mr. 
Chatterjee tried to argue that his client was mis¬ 
led by this because his client might have omitted 
to answer the heading 3 in the declaration in Form 
Kha’ because of the peculiar frame of the direc¬ 
tive. I could have understood this argument if 
his case was that his client was in receipt of a 
part only of the produce of any land. As it ep- 
pears from the affidavits however, the petitioner 
company is in entire possession of what- 

or Cr AH? dS a cu,tivatcs an d are no tenants 
or Adhiars or Bhagdys whatever. Under 
the circumstances I cannot see how the 

!, r T la,1 ? n the directive in Form 
Ka has misled his client and thereby vitiated 
the acquisition The available surplus is calculat- 

1° A he dcclarati °n in Form 'B' or 
Torm Kha. As there is no defect in Form 'Kha' 

!urtirpH 0 on^ e tl , h0W the P etilloner s have been prt 
lV d ‘^ d and the Procurement vitiated. As I have 

out ' lhe Form ‘A’ has now been 
, ‘'?P | ‘ f ! ed and amended and these problems are no 

12 -MM N ^Lf u at l° n No 1 258(1) F. D. dated 23- 
prices to fn^ C ^t the Governm ent re-fixed the 

to be arh'itrnrni tl ^ r f fore , *J*ch estimation is likelv 

smimm 




753 Calcutta Ambalal Purusottamdas & Co. v 

ill — 'AIR 1953 Cal 548 (C)\ and in Civil Revn. 
No. 293 oi 1953 (Cal) (F), and I need not deal 
with it again. In my opinion, the Director is 
entitled to base his estimate on reliable data fur¬ 
nished by a committee of experts and specially on 
results of actual crop-cutting experiments. Mr. 
Chatterjee lastly argues that the respondents have 
not given his client credit for about 400 maunds 
of paddy of which he had taken a loan. It is 
said that this matter formed the subject-matter 
of another rule disposed of by Bose. J., and was 
within knowledge of the respondents. With regard 
to this it is stated in the counter affidavit that the 
petitioner failed to satisfy the officers about this 
loan. This is therefore a disputed question of fact 
and the petitioner ought to have preferred an 
appeal before the Tribunal provided for by the 
Order and it is not right that I should deal with 
this disputed question of fact in an application 
under Article 223. I might mention that the Gov¬ 
ernment offered before me. to look into the matter 
of the loan provided the petitioner otherwise deli¬ 
vered the p;ddy accord^ig to the directive but 
this offer was turned down. 

(8) For the reasons aforesaid. I cannot grant any 
relief to the petitioner in this application and it 
must be dismissed. 

(9) The Rule is discharged. Interim injunction 
is vacated and undertaking discharged. There will 
be no order for costs. 

(10) As the petitioner wishes to appeal against 
this order, interim injunction and the undertaking 
will continue for six weeks more, after which, fur¬ 
ther stay, if necessary, must be obtained from the 
Appeal Court. 

A/D.H.Z. Rule discharged. 


A. I. R. 1953 CAL. 758 (Vol. 40, C. N. 284) 

P. B. MUKHARJI J. 

Ambalal Purusottamdas and Co., Defendants- 
Applicants v. Jawarlal Puruscttam Dave and 
others. PlaintifTs-Respondents. 

Suit No. 886 of 1953, D/- 22-5-1953. 

(a) Constitution India, Art. 14 — Discri¬ 
mination. 

Infringement of Art. 14 of the Constitu¬ 
tion occurs where similarly situated or 
similarly circumstanced individuals are 
treated differently by the same law. If the 
law creates a classification, which is rea¬ 
sonable and has a basis not capricious or 
arbitrary then such classification is not 
discrimination so as to be an infringe¬ 
ment of Art. 14 cf the Constitution and, 
therefore, had. AIR 1951 SC 41 and AIR 
1951 SC 318, Rel. on. (Para 10) 

f(b) Civil P. C. (1908), O. 37 — It is not un¬ 
constitutional — (Constitution of India, Art. 
14). 

Order 37, Civil P. C. is not unconstitu¬ 
tional and it dees r.ot infringe Art. 14 of 
the Constitution. The procedure urder O. 

37 is not against principles of natural jus¬ 
tice and it is not an unreasonable law 
within any constitutional prohibition. 

(Para 18) 

Though a difference is made between de¬ 
fendants in ordinary suits and defendants 
in suits based on negotiable instruments 
there is a good reason for this classifica¬ 
tion and for making difference in the treat¬ 
ment of defendants in the two classes of 
suits. The comparison between the de- 
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fendants in two classes of suits is not a 
comparison between similarly circurrv- 
stanced individuals. It is no discrimina¬ 
tion on this ground. (Para 11 ) 

Universal application of the same pro¬ 
cedure to all Courts is not an unfailing 
requirement of the constitutional princi¬ 
ple of equality before the law or of equal 
protection of laws. The fact that O. 37 
does not apply to all Courts in the land 
does not ‘ipso facto’ make it unconstitu¬ 
tional on that ground. (Para 13) 

Order 37 is based on a reasonable and 
justifiable classification of Courts between 
those specified in R. 1 of that Order and 
other courts. The comparison between one 
Court’s procedure with the procedure of 
another ccurt is not ordinarily a compari¬ 
son between similarly circumstanced and 
similarly situated litigants. The importance 
of commercial cases in such courts can 
reasonably and substantially justify the 
summary procedure of O. 37. It is open 
equally without discrimination to all liti¬ 
gants provided they or their causes of ac¬ 
tion are within the jurisdiction of the 
Courts specified in R. 1 thereof. The exe¬ 
cutive or the State Government has r.c 
power to select either cases or litigants 
where O. 37 would apply. (Para 14) 

(c) Negotiable Instruments Act (1861), Ss. 
4 and 13 — Essentials. 

The mere description of an instrument 
as a promissory note will net make it a 
promissory note if it fails to satisfy the 
statutory requirements of Ss. 4 and 13. 

(Para 21) 

The fact that a promissory note is writ¬ 
ten cn a page in an account book of the 
creditor does not make it illegal or any 
the less a promissory note. Though such a 
note cannot be negotiated from hand to 
hand, there is nothing in the Negotiable 
Instruments Act to make even a promis¬ 
sory note not negotiable by express terms 
or by necessary implication. (Para 21) 

If a document in order to entitle a per¬ 
son to the money specified therein re¬ 
quires proof of succession, it cannot be 
construed as a negotiable instrument. 

(Para 21) 

One of the basic tests of a promissory 
note is that the payee or bearer must be 
certain. The words ‘we as well as our suc¬ 
cessors are bound herewith to fulfil your 
dues whenever and wherever you or your 
successors ask or demand the said sum 
do not satisfy the test of certainty of the 
pavee and cannot amount to a promissory 
note. (Paras 21, 23) 

Anno: Negotiable Instruments Act, S. 4 N. 2, 
6 , 7. 

(d) Civil P. C. (1908), O. 37, R. 2 — Appli- 
cability. 

Order 37 of the Code is applicable to all 
suits on promissory notes, bills of ex¬ 
change or hundis even though they are 
made non-negotiable by specific terms^ ^ 

Anno: C. P. C., O. 37, R. 2 N. 9. 

S. C. Deb, for Applicants; M. M. Sen, for 
Respondents. 
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CASES CITED: 

(A) (’51) AIR 1951 SC 41: 1950 SCR 309 (SC) 
<B) (’51) AIR 1951 SC 318: 1951 SCR 682: 52 
Cri LJ 1361 (SC) 

<C) (’52) AIR 1952 SC 75: 1952 SCR 284: 1952 
Cri U 510 (SC) 

<D) (’36) AIR 1936 PC 171: 63 Ind App 279 
(PC) 

<E) ( 28) AIR 1928 Bom 436: 52 Bom 810 

ORDER: This is an application by the defen¬ 
dants lor leave to appear and defend this suit 
which lias been instituted by the piaint.ff under 
Order 37. Civil p. c. The summons was taken 
out on 30-3-1953. 


(2) The suit is one for the recovery of a sum of 
Tts. 16,129-12-6 as principal and Rs. 500/- as in¬ 
terest due on a promissory note dated 17-1-1952. 

(3) Many interesting and important points have 
•been raised in this application. The defendants 
contend first that Order 37, Civil P. C. is ‘ultra 
vires' the Constitution and is cgainst the principle 
of natural justice. The next point taken is that 
the promissory note in this case is not really a pro¬ 
missory note because it is endorsed on an ac¬ 
count book of the plaintiff and also because the 
language is not really the language of the usual 
promissory note. On merits, however, there is very 
little defence except some agreement is D'.eaded 
in the presence of one Doyalal Dave No. 24/25, Rup 
Chand Roy Street, Calcutta, by which it is said 
that the defendant firm would pay the sum of Rs. 
16,129-12-6, by ten annual instalments. It is said 
that the defendants carry on business as members 
■of a. joint Hindu family under the name and style 
of Ram Sankar Purushottam Dave. There is no 
supporting affidavit, however, of Doyalal Dave, and 
the reason given Is that he is in his native place 
laid down with Typhoid. 

(4) The argument that Order 37, Civil P. C. is 
'Unconstitutional Is based on the contention that 
the defendants have no right to be heaid in these 
suits, it is argued then that this is gainst the 
principle of natural justice. It is also challenged 
on the ground that Order 37 dispenses with even 

T*n„, an ordinar y plaintiff lit’gant is 
Teqiiired by Court to produce before even cn ex 

l e=r i e , ls , made in his favour. The com- 

C nrn»ici h s brancb ° f the argument is against 
the provision where Order 37 Rule 2 (2) says that 

If no leave is taken within the period mentioned 

min In egat 'l?, nS 111 the p!alnt are deem «i to be ad- 
mitted The unreasonableness of such a law is 

Sf 0 d f X bj emphas-sing the fact that no copy 

the summon? M 1" ot J her suits - accompanies 
„ “ i n a swt u nder Order 37 which is 

°n the defendant, m this case it must be 
remembered that the summons ls only endorsed 

neeoti?hip C °mL 0f the Prom'ssory note or any other 

SSTh‘^ nt rt upon whlch the suit is aied 

stating the amount due on such note or instru- 
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aJm„i Civil P. 0. Is unconst'tutionsl That 
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therefore, in terms of conflict with this constitu¬ 
tional provision, the applicant’s argument Is recast 
in the lollowing way. 

(6) Ordinarily, in a civil suit a defendant has a 
right to appear and defend without having to ob¬ 
tain any lc^ve from the Court. He claims it as 
a matter of right to appear and deiend himself. A 
discrimination is, therefore, said to be made in 
cases of suits under Order 37, Civil P. C. where 
such right is denied to the defendants in these 
ru ts because the law stipulates that such defen¬ 
dants must first obtain the leave of the Court to 
appear and deiend. It is, therefore, said that his 
law of procedure creates inequality among defen¬ 
dants in deferent suits. It is also saia on the 
very seme ground that there is no equal protec¬ 
tion of laws for the defendants in different suits. 
Some defendants get the right to defend, others 
do not. It is also said that no plaintiff in other 
suits is pennitted to obtain a decree even ex parte 
against the defendant without proof of the facts 
alleged in the plaint, but a discrimination :s made 
against a defendant in suits under Order 37, Civil 
P. C. where the allegations in the plaint are by 
law deemed to be admitted although the defen¬ 
dant not being served with a copy of the plaint 
along with the writ of summons as in other suits 
never gets an opportunity to see what is in the 
plaint, which the law asks him to admit. 

(7> Tlie argument on the basis of inequality is 
further developed on the ground that suits on ne¬ 
gotiable instrument filed in Courts other than 
those specified in Order 37 Rule 1 do not enjoy the 
privileged procedure. it is, therefore, said that 
there is discrimination between the courts with 
regard to the same class of suits on negotiable 
instruments. * 


to subsiance the argument that Order 37, 
Civil P. C. is ultra vires the Constitution being in 
breach of Article 14 thereof is reduced to the fol¬ 
lowing propositions: 

(1) No right to appear and defend without leave. 

( 2 ) Allegations in the plaint deemed to be ad¬ 
mitted without proof. 

(3) Difference between the same kind of suits in 
different courts. 


_ , , mau u-avu one oi me above 

grounds creates an unconstitutional discrimination 

(10) Infringement of Article 14 of the Constitu¬ 
tion occurs where similarly situated or similarly 
ciicumstanced individuals are treated differently 

Non rohlvh 0 - aW ' lf u, he law crcates a clfssifica- 
tion, which is reasonable and has a basis not ca- 

pnaous or arbitrary then such classification S 

Article' foS n r ? n % \° be ftn infringement of 
^rucie H of the Constitution and, therefore hud 

That appears to be the ratio of he Sons of 
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Ss of A d&m!n ffi* argument add «ssed on the 
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show how the^rtn ™ ay be , briefI y summarised to 

doctrine of A nfrln « e the Constitutional 

before (hi p ™ tection of the laws or equality 
before the law under Article 14 of the Comtitu- 
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legitimate provision of law to say that in any suit 
based on such instrument the defendant will not 
have the same rights as an ordinary delendant 
where cons.deration li-s to be proved and not pre¬ 
sumed, but that the defendant should come in the 
first instance and obtain the leave of the Court to 
defend such a suit. The idea behind this proce¬ 
dure is that the Court is given a chance to see 
whether there is any substantial and honest de¬ 
fence to the suit or whether it is merely a device 
to delay or prevent recovery of moneys due on ne¬ 
gotiable instruments whose place and importance 
cannot be over-emphasised in law merchant. In 
obtaining leave the defendant normally has to 
show & satisfy the court that although it is a suit 
on negotiable instrument and although considera¬ 
tion is presumed, he has nevertheless a good de¬ 
fence and he should be allowed to defend. In a 
proper case where the Court is so satisfied, the de¬ 
fendant does get leave to defend. I am of the 
opinion, in this context, therefore, that the com¬ 
parison between defendants in ordinary suits and 
defendants in suits on negotiable instruments is 
not a comparison between similarly circumstanced 
individuals. I am also of the opinion for the same 
reasons that the classification of suits based on 
negotiable instruments and those which are not, 
is not an unreasonable or baseless classification. I 
hold, therefore, that it is no discriminaton on this 
I ground. 

(12) The second step in the argument on discri¬ 
mination is that between the different courts, that 
is to say between courts specified in Order 37 Rule 
1 and other courts there is a discrimination. A 
good deal of the force of this argument is taken 
away by the fact that by recent adaptations and 
amendments Order 37 has been extended to many 
courts and in respect of this State the Calcutta 
Amendment No. 2720S-G of 19-11-33 extends it even 
to the district courts in 24 Parganas. But never¬ 
theless the argument is still relevant and requires 
consideration because even after adaptations and 
amendments this Order has not been made uni¬ 
versally applicable to all courts in the land. 
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(14) My reasons for that opinion are two-fold. 
First, Order 37, Civil P. C. is based on a reason¬ 
able and justifiable classification of Courts between 
those specified in Rule l of that Order and other 
courts. Comparison between one courts procedure 
with the procedure of another court is not ordina¬ 
rily a comparison between similarly circumstanced 
and similarly situated litigants. The importance 
of commercial cases in such courts can reasonably 
and substantially justify the summary procedure 
of Order 37. Secondly it does not come within 
the rule laid down by the Supreme Court in the 
— State of West Bengal v. Anwar Ali Sarkari, AIR 
1952 S. C. 75 (C). Order 37, Civil P. C. is open 
equally without discrimination to all litigants pro¬ 
vided they or their causes of action are within the 
jurisdiction of the Courts specified in Rule 1 there¬ 
of. The executive or the State Government has 
no power to select either cases or litigants where 
Order 37 would apply. As Mukherjee J. points 
out in the Supreme Court in — ‘Anwar Ali Sar- 
kar’s case (C) at p. 91* of the Report already quot¬ 
ed 

“for the difference in the treatment rests here 
solely on arbitrary selection by the State Govern¬ 
ment” 

and again at p. 92 of that Report 

“The fact that it (West Bengal Special Courts 
Act 10 of 1950) gives unrestrained power to the 
State Government to select in any way it likes 
the particular cases or offences which should 
go to a Special Tribunal and withdraw in such 
cases the protection which the accused normally 
enjoy under the criminal law of the country, is 
on the face of it discriminatory.” 

Order 37 Civil P. C. does not come within the rule 
of “arbitrary selection by the State Government”. 

(15) The next argument is that in these suits 
the procedure under Order 37 is against the prin¬ 
ciple of natural justice. It is necessary to analyse 
this particular complaint against natural justice 
in the procedure laid down under Order 37 Civil 
P. C. 


(13> Universal application of the same procedure 
to all courts is not an unfailing requirement of 
the Constitutional principle of equality before the 
law or of equal protection of laws. The fact that 
Order 37, Civil P. C. does not apply to all Courts 
in the land does not ipso facto make it unconstitu¬ 
tional on that ground. To my mind the basic 
reason for holding this provision to be constitu¬ 
tional is that it is, in my opinion, still founded on 
a reasonable and substantial classification which 
cannot be said to infringe this Constitutional prin¬ 
ciple of equality before the law. The courts in 
India are necessarily graded and with varying juris¬ 
dictions, powers and procedures. Not all proce¬ 
dures for trial and appeal are common to all 
the Courts. The different classes of Munsiffs’ 
Courts, Subordinate Judges’ Courts. District Judges’ 
Courts and Presidency and Provincial Small Causes 
Courts are oil examples of such reasonable and 
substantial and justifiable classifications. The pro¬ 
cedure in the Small Causes Courts is in many ways 
different from the procedure in the High Courts 
and other courts of record. Again there are many 
procedures open to the High Court which are not 
open to the other courts in the land. It is indis¬ 
putable that a rule of procedure laid down by the 
Statute comes as much within the purview of Art. 
14 of the Constitution as any rule of substantive 
law. But the whole question here is whether the 
procedural provision of Order 37, Civil P. C. is one 
such procedure which infringes the Constitutional 
guarantee of equality before the law or equal pro¬ 
tection of the laws. In mv opinion, it does not. 


(16) First it is said that the defendant is con¬ 
demned unheard. I do not think that criticism 
is justified on the facts or in law. The defen¬ 
dant has, in a suit under Order 37, Civil P. C. the 
right to come to the Court and apply far leave to 
appear and defend. It is a light to come to the 
Court. He is not condemned unheard. True, it 
is not the unqualified right to defend as in other 
cases; but that is very far from saying that the 
defendant in this case is being condemned unheard. 
He has a right to apply for leave to appear and 
defend within a particular time. If he comes 
within that time and shows good cause, he almost 
always gets leave to defend. If lie fails to satisfy 
the court, he is refused leave to appear and defend. 
But then he is heard before leave is refused. 


(17) It is then said that although the copy of 
le plaint is not served with the Writ of Summons 
i these classes of suits, the defendant is expressly 
fid to be admitting the plaint which he 
en or with which he has never been served. This 
said to be insensible law and against the pnn- 
ples of natural justice because a man cannot be 
tid to admit something which he has never known 
• seen. This argument has a right of plausibi- 
:y about it. But the fact remains that although 
le plaint is not served, the promissory note or 
le negotiable instrument itself is endorsed anine 
jmmons and the whole claim under Order J* 
id can only be a claim on the promissory n?"' 
r principal and interest with costs andnothing 
ore. In other words, what Order 37, Civil P. 
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does is to provide an expeditious and summary 
procedure io recover moneys due on negotiable in¬ 
struments, and it is the policy oi tile legislature 
that suc.i suits should have specially expeditious 
and summary procedure. In iact, the provision 
in the lav; mat tne allegations in the plaint ere 
deemed to be admitted, does not work any hard¬ 
ship at all. The reason is that the substantive 
law of Negotiable Instruments Act provides in 
clearest terms that the consideration is to be pre¬ 
sumed in such cases and it ls for the deienaant 
to come and pro.c tne contrary that tnere was no 
consideration. When the summons m such suit 
with the negotiable instrument endorsed thereon 
is served on the defendant, he is at once apprised 
of the negotiable instrument on which suit is 
brought and that it is charged against him that 
he has tailed to honour the instrument. if the 
defendant wants either to say that he did not exe¬ 
cute the ssme, or the execution was under circums¬ 
tances whicn invalidates the instrument or that 
there are other lacts which destroy ins liability 
on such instrument, he has only to state them in 
his application for leave to appear and defend, and 
leave satls ^ ac ^° ri ^’ does ^ is certain to get the 

(18) For these reasons I hold that O. 37. Civil 
r. C. is not unconstitutional and that it dees not 
infringe Article 14 of the Constitution. 1 am also 

Order sTS ™* ons * ha « just stated that 
3 • l. p> c 15 1101 gainst any principles 

f natural justice and is not an unreasonable law 
I within any constitutional prohibition. 

T< he next ar sument advanced on behalf of 
the applieent is that this is not a primissory note 
“ d f such Juvocation of Order 37 Civil P c is 

r j , UStifled - No ' v in order to appre- 

part . lc,,la1 ' P oil>t - “ is essential that ihc 

* feTouTK^ ° n WhiCh the SUit 13 bought >s 

(20) The promissory note is in these terms: 

"We two brothers on behalf of Messrs. Pranshan- 

Silcuttfrshnn HH Ve ° f 8 ' 3/4 ' H *rrison Road. 
Calcutta (shop address) and of Nadiad Dt Kairi 

( ujrat) (Residential address) declares hereby 

rhmuf Pursh °ttamdas & Co. of 1 Run 

Chand Street, Calcutta as our creditor 

amount mentioned below on d/- 17 - 6-52 (dxi 
am a . 2 n°r shrawan W2dl 12 aSSS cr 

We the undersigned promise to nav 
amount of Rs 16129/ 12 /fi fo.,™ *.^ e 

»r ei ’ e “ w,y “fSfis «pr£ 

4 as. 

Revenue Stamp 

ank pSliSotfam bh Dav S e h “ ker 

JSVS STS!-.-“!S •? be , 

WAsrS^: 

a document in the shape of^'InTiL 18 that [t 15 

srw 

be summarised. 


is not addressed to bearer or order but is saki to be 
• you or your successors ask or demand." Secondly, 
it is argued that the entry is in a book of account 
signed oy the debtor and is 111 the lorrn of a debit 
entry. Tnerelore, there can be no negotiation 
lrom hand to hand to endorsement, and 11 is also 
said in tins connection that there was no delivery 
in tne sense understood in relation to negotiable 
instruments. 

(211 In support of this contention reliance is 
placed on Section 4, Negotiable Instruments Act, 
which demies a promissory note as an instrument 
in writing (not uemg a bank note or a currency 
note) conta.ning an unconditional undertaking, 
signed by the maker, to pay a certain sum of money 
only to or to the order ol a certain person, or to 
the bearer of the instrument, s.nd cn Section 13 
Negotiable Instruments Act. that defines a nego¬ 
tiable instrument as meaning a promissory note 
payable either to order or to bearer. The fact 
that the promissory note is written out on a page 
in the book of account does not, in my opinion, 
make it illegal or any the less a promissory note, 
it is quite true that it cannot- be negotiated by de¬ 
livery specially because here on the reverse side of 
this book of account other writings appear, so that 
the possibility of even tearing away the page has 
also to be ruled out. The note here, therefore, 
cannot pass from hand to hand. But that can 
a, be.>t mean that :t is not negotiable by delivery 
mo^ ha, i d - u hand * But there are negotiable instru- 
^ nnthw h i 3 r f. express| y not negotiable. I 

mni- i o^n 5 he Ne S°tiable instruments Act to 
make even a promissory note not negotiable by ex- 

"von by ncccs ? arv implication. The words 

30 j Oa jour successor can only me:n this that 
there is no unlimited negotiation permitted of this 
promissory note. The word "Successor does in mv 

mme gre , at dilBcult y because the 

name is not specified as to who the successor ic 

and secondly, it is not said to bo according to the 

order of -you”. Now if a document in order to 

entitle a person to the money specified therein re- 

2 TS pro °^ succession, then I do lot twSk it 

appears * negotiable instrument. it 

t0 me that on a construction of this note 
he payee is not certain. In the first instance 

^ ec ^ re "° words bore which say uneouivocallv 
[fff fu?fi dn , nts promise (o pay to The plain- 
if. In the first part of the writing there isonlv 
a promise to pay. without speeifytog the vSS 

%£ e ,f»on d half of the note the worck usid are 

37 was not available for SsTSuSt / °' 
not unmindful of the fart th.tH TU w 1 ,am 
described the writing to £ U ] e b0rrower has 

Attar Singh’ AIR ms p ^ Akbcr Khan v. 

the parties knew S ThiJ 00 „ w l de -" Piously 

ss ns* 

language LS, The forni or ,n the usual 
adopted were unusim? and™To °n2 ! he l ? etho<i 

SfS -a» KfM.TBBSr 
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( 22 ) The question here is important from the 
point of view of Order 37, Civil P. C. The chap¬ 
ter heading of that order is "Summary Procedure 
on Negoiiaole Instruments.” It has been argued 
before me that because of this heading Order 37 
should not be made applicable to an instrument 
which though negotiable in character, is expre¬ 
ssly made non-negotiable by specific terms. It is 
difficult to accept that argument, and I am not 
convinced th-t such an argument is sound. Rule 
2 of Order 37, Civil P. C. provides that ail suits 
upon bills of exchange, promissory notes or hundis 
may, in case the plaintiff desires to proceed here¬ 
under, be instituted by presenting a plaint in the 
lorm prescribed. That seems to make the pro¬ 
cedure available to all suits on promissory notes. 
It is not said there that the promissory note or 
the bill of exchange or hundi has to be negotiable. 
Therefore, if the promissory note or bill of ex¬ 
change is there, Order 37 should apply even though 
such promissory note or bill of exchange is non- 
negotiable. 

(23) But the more fundamental question remains. 
Is it at all a promissory note within the meaning 
of Rule 2 in Order 37, Civil P. C.? It is an un¬ 
conditional promise to pay. The maker is cer¬ 
tain; the sum is certain. But, in my opinion, the 
payee is not certain. That being so the writing 
on the Account Book does not, in my view, satisfy 
one of the basic tests of a promissory note under 
Section 4, Negotiable Instruments Act, which in¬ 
sists that the payee or the bearer must be certain. 
Here it is neither. An instrument made payable 
to a Bank "their successors or assigns or order” 
is not one payable to a certain person and was held 
not to be a promissory note in — ‘Mercantile Bank 
of India Ltd. v. L. DSilva/ . ATR 1928 Bom 436 
•(E). That was a case of Municipal debentures 
where Marten C. J. held one such Debenture not 
to be negotiable instrument because it was payable 
to "successors or assigns or order" 'at p. 440 of 
the Report. Lord Atkin in — 'AIR 1936 P. C. 
171 (D)\ observed that it was necessary to be care¬ 
ful lest we introduce "usual visitors in the accus¬ 
tomed circles of negotiable papers ’. The present 
one sued upon is certainly very unusual. I will, 
therefore, not visit the defendant with the restrict- 
tions of an Order 37 suit. As the suit is institut¬ 
ed under Order 37 I will certainly give him leave 
to appear, defend and put him on the same level 
as a defendant in any other suit. Fresh service 
of writ of summons is waived by defendant and 
the plaintiff will furnish him with a copy of the 
plaint by next Wednesday. 


(24) As the defence on merits does not impress 
me at this stage I will expedite the hearing oi 
the suit. 

(25) There will be an order granting leave to 

the applicant to appear and defend the suit ana 
to file the written statement within one week from 
the date of the supply of the eopy ot ^e plain. 
Cross order for discovery within a from 

thereafter, inspection within a week following a 
the suit will appear as a short cause on mv p - 
pectivc list on the last Friday in July next The 
costs of this application will abide the result of the 
suit. Certified for counsel. 

A/K.S.B. Leave to defend granted. 


A. I. R. 1953 Cal. 762 (Vol. 40, C. N. 285) 

K. C. CHUNDER J. 

Jamini Khan, Defendant-Petitioner v. Dhiren- 
•dra Nath Kundu, Plaintiff, Opposite Party. 
Civil Revn. Case No. 143 of 1952. D/- 22-4-53. 


Ileuses and Rents — West Bengal Premises 
(Temporary Provisions) Rent Control Act (17 
of 1950), S. 14 (4) — Defence against ejectment. 
Obiter—Anything which is a defence 
against ejectment will not be gone into 
before compliance with an order under S 
14 (4): AIR 1953 Cal 409, Doubted. 

(Para 4) 

Bankim Chandra Roy, for Petitioner; Prafulla 
Kamal Das and Sudhansu Kumar Hazra, for 
Opposite Party. 

CASE CITED: 

(A) (’53) AIR 1953 Cal 409: 57 Cal WN 294 
ORDER: This Rule was issued at the instance 
of a tenant who has been ordered by the Munsif 
to deposit rent under S. 14(4). West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) Act, 
1950. 


(2) The point urged before me is that in the 
written statement there was an allegation that 
there was no relationship of landlord and tenant 
Therefore, no deposit should have been ordered. It 
appears that in a previous proceeding between 
the same parties the question whether there was 
a relationship of landlord and tenant between 
these two parties themselves was raised and was 
decided against the petitioner. That case was dis¬ 
missed on another ground. Over and above this, 
when S. 14(4) application came to be heard, the 
petitioner himself was examined. His deposition 
was that there was an adjustment of some dues 
over the value of be'el purchased from him against 
the cost awarded in the previous suit and the rent 
due to the plaintiff. He himself, therefore, ac¬ 
cepted that he was a tenant and that rent was 
due. He pleaded a story of adjustment which the 
Munsif rightly disbelieved, the reasons having 
been given in his judgment. 

(3) Under the circumstances, it is futile now to 
say that no order under S. 14(4) should have 
been passed on the ground of the defence men¬ 
tioned in the written statement but not persisted 
in at the hearing. The order was, therefore, pro- 


x. 

( 4 ) Mv attention has been drawn to a decl- 
)n in the case of — D. R. GellaUy v. J. R- 
J. Gannon*. AIR 1953 Cal 409 (A) in which an ob- 
rvation has been made that the defence against 
ectment on the ground that there Is no reia- 
onshio of landlord and tenant should be flrei 
tcided before a decision to deposit the rent claim- 
1 and last paid under S. 14(4) is made. No doubt, 
ie use of the word "tenant" may lend some usOr 
:atioa to an observation of this kind. But at 
ie same time, the section must be B‘ven » w°rfr 
>!e meaning. The intention of the Legislature is 
lite clear that anything which is a defence aggnst 
ectment will not bo gone into before comp.iance 
ith an order under S. 14(4). 

Therefore, the Legislature perhaps intendedthg 

lestions which are defences U> * jM ^ e “LZun- 
>t be taken up at the s'age when m order im 
>r S. 14(4) is passed to safeguard the interest*" 
ie plaintiff against harassment and sijsequent 
:cuniary loss. If a defence against ejee: ment can 
; gone into prior to S. 14(4), it would appear tnai 
iere would be no meaning in the pr^n f 
i failure to deposit the «“°“ nt ^ 

ralnst ejectment will be struck off. 

scessary for me to B l«e a M.I 

after or to refer the question to the r 

ench so that a larger Bench may*tec ‘ de ^ ^ 

on because, in the present case, “m c Sv justify 
it, the materials from record sufficient^ ) ^ 

ie order passed by the Muwff and eg^ and 

efence of absence of relationship of lana 
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tenant. In a suitable case, it may become neces¬ 
sary to make an attempt to find out what really 
was the intention of the Legislature as expressed 
through the wordings of the section itseif. 

(5 ) The Rule is, accordingly, discharged with 
oosts. 

C/V.R.B. Rule discharged. 


A. I. E. 1953 CAL. 763 (Vol. 40, C. N. 286) 

SINHA J. 

Atindra Nath Mukherjee, Petitioner v. G. F. 
Gillett and others, Opposite Paities. 

Civil Rule No. 2017 of 1952, D/- 25-5-1953. 
Army Instructions (India) (1949) No. 212 — 
Civilian paid from Defence Services Est.mates 
— (Civil Services (Classification, Control and 
Appeal) Rules (1930), R. 55) — (Constitution of 
India, Art. 311 (2)). 

Where the petitioner was an employee 
under the Control of the Director General 
of Ordnance Factories and was a civilian 
paid from Defence Services Estimates: 

Held that the petitioner was governed by 
the rules adopted from the Army Instruc¬ 
tions (India) No. 212 and R. 55, C. S. 
(C. C. A.) Rules did not apply in his case 
and. therefore, it was not necessary to s^rve 
him with a copy of the report of the Court 
of enquiry. (Para 4) 

Held further that even if the petitioner 
was considered as holding a purely civilian 
post, it could not be said, considering the 
facts of the case, that he had no ‘‘reasonable 
opportunity of defending himself because 
he did not receive the report of the court 
-* of enquiry. AIR 1948 PC 121 , Distinguished. 

dhurl 11 ?r, h r U pP*-n arman, u with H - N ' R^Chau- 

-hury, for Petitioner; Hemendra Kumar Das, 

sRe^ Parties Kumar Rai Chaudh ury, for Oppo- 

CASE CITED: 

(A) (’48) AIR 1948 PC 121 : 52 Cal WN 761 (PC) 
ORDER: The petitioner in this case was em- 

t°S?el 0rdnance stories, Metal 

MinStrv F ^f U iVf^ haP ?- rC ‘ Whlch is run uuder tlie 

Minioiry of Defence, Government of India On 

or about 2-4-1940 he was holding a cSn r2t 

under the Army Department as a godown keeSr 
* UlC pattern ^op. fffS denied 

r s-ss 

2 2 

5i r 2fH Certain definite inrSLSo?M £ 

order was s iven b, u* StSr to the” SSS 


to prepare a pair of new leather Sand^ls and the 
seconG marge was that materials belonging to the 
Government were supplied lor the pmpuse of pre- 
par.ng me Sandals on a laise p.ea tnat it was 
required against a certain requisition made by the 
Power House. The pent.oner was given 7 days’ 
tune to answer tne charge-sheet wmch he did 
on 11-9-1951 uenyuig the emerges. Thereupon, a 
Court oi enquiry was iormed. which called upon 
the pet.tiouer to answer the charges. Upon the 
petitioner's application, the Court caused the official 
records to be produced beiore it. 

\Vitnesses were exam ned and the petitioner was 
given tne fullest opportunity oi cross-examining 
witnesses deposing uganse him. The report oi the 
Court of enquiry was however not disclosed to the 
petitioner, nor was he given a copy oi suen report. 
On or aoout 9-3-1952, an order dated 29th Feoru- 
ary/ 4th March 13o2 passed by the D rector 
General. Ordnance Factory, wls served upon the 
petitioner, stat ng that tne Director General had 
carefully examined the proceedings oi tne Court 
oi enquiry and had come to til? conclusion that 
both the charges had been established us true 
and the petitioner was asked to snow cause why 
he should not oe removed from service. The peti¬ 
tioner thereupon duly submitted hs explanation. 
On or about 12-5-1952 an order was served upon the 
petitioner removing him from service. On or about 
22-7-1952 the present Rule was issued. 

V 1 * of the P eritl0ner is based on Rule 
c. S. iC. C. A) Rules. It is said that this Rule 
has not been complied with because the copy of 

n C ? u .f of e ? QUiry was n0t made 

j.. 4 .nab. c iO the petitioner beiore he was asked 
to show cause why he should not be removed from 
The Rule as it appears in the Fund” 

S ir Rulc t does not sa y or ‘ay down that any 
copj of such report should be supplied but it 

Ru . le . tha f there exists some kind of an 
ernmin^c fl mstri J ct:on to the effect that the Gov- 
a^nv l th? n concerned should be supplied with 

fore 1 \Fa VI ° f en( l uir ing authority be- 
* ‘ e *** . ca [ ,ec * upon to show cause. The^a- 
son for this is to be found in the case of — h "h 

India & Pakistan v. I. M. LaU' atr 
ly as foUows ( : A, ‘ ThC ^ ° f that are *«t- 

9e ( rviri' was a member of the Indian Civil 

he pleaded guilty £ t he ^ UU 

nied the rest. Mr Ander ™hm 2 d ? ar8cs and dls 
witnesses hut murio erson did not examine any 

■*«“ *. ffiu’E £*££■> a,:d 

rank or ^lhiprtorf* 15860, 1 _ rcmo ' e ^ or reduced in 

Ind'an Act 1935 Thf 28,51,*5* Go '’«-nment of 

: the 
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“It seems to us that the section requires not 
only notification of the action proposed out of 
the grounds on which the authority is proposing 
that the action should be taken and that tne per¬ 
son concerned must then be given a reasonable 
time to make his representations against the 
proposed action and the grounds on which it is 
proposed to be taken. It is suggested that in 
some c-ses it will be sufficient to indicate the 
charges, the evidence on which those charges 
are put forward and to make it clear that unless 
the person can on that iniormation show good 
cause against being dismissed or reduced ii all 
or any of the charges are proved, dismissal or 
reduction in rank will follow. This may indeed 
be sufficient in some cases. In our judgment 
each case will have to turn on its own facts, but 
the reai point of the sub-section is in our judg¬ 
ment that the person who is to be dismissed or 
reduced must know that what punishment is pro¬ 
posed as the punishment lor certain acts or 
omissions on his part and must be told the 
grounds on which it is proposed to take such 
action and must be given reasonable opportunity 
of showing cause why such punishment should 
not be imposed.” 

It was held that Mr. Lall was entitled to receive 
a copy of the report of the Court oi enquiry be- 
lore he was called upon to submit his explanation. 
It was pursuant to this decision ol the Federal 
Court that the Government issued an executive 
instruction directing a copy of the report of the 
Court ol enquiry to be furnished to a Government 
servant before he was called upon to furnish his 
explanation. It will be observed that in ‘Lall’s 
case, (A)’, a variety of alternative penalties were 
proposed to be imposed and he did not know what 
was the penalty to which he would be subjected 
to and the particular offence connected with it. 

Coming to the facts of the present case, it is 
firstly argued that the petitioner is not governed 
by Rule 55 of the C. S. <C. C. A.) Rules but by 
rules based on the Army Instructions (India) No. 
212 which was promulgated by Government on 
25-6-1949. I have been informed that these Rules 
were framed in respect of civilians paid from the 
Defence Services estimate. So far as the conduct 
of the enquiry in this particular case is concerned, 
the Rules contained in the Army Instruction have 
been followed and no other Rules. According to 
the Army instructions it is unnecessary to serve 
the public servant concerned with a copy of the 
report of the Court of enquiry-. It is argued that 
there was no reason why Rule 55 of C. S. (C. C. A) 
Rules should not apply as the petitioner holds 
a civilian post. But it must not be overlooked that 
the petitioner does not hold a civilian post 'simpli- 
citer’ but a civilian post which is paid out of the 
army estimate. 

(4) By virtue of a resolution No. 2228 in the mili¬ 
tary department, published in the Gazette of India 
dated 22-12-1917, the decisions of the Governor- 
General in Council on matters affecting tfie Army 
as a whole were issued in a form designated as 
“Army Instructions (India)” over the signature of 
the Secretary to the Government of India. The 
present Army Instruction (India) No. 212 dated 
25-6-1949 was issued by the Government of India 
over the signature of the Secretary to the Govern¬ 
ment of India (Ministry of Defence) on the strength 
of the said resolution framing a set of rules 
regarding discipline in respect of civilians paid 
from Defence Services estimates. The Ordnance 
Factories in India are under the control of tnd 
are administered by a Directorate General in the 
Ministry of Defence. 


In pursuance of power delegated under Rule 44 
Civil services (Classification. Control and Appeal) 
Rules 1930 the Government of India in the Minis¬ 
try of Defence has framed rules by adopting the 
provisions of the said Army Instructions and has 
made it applicable to civilians paid from the De¬ 
fence Services Estimates under the control of the 
Directorate-General Ordnance Factories. It ap¬ 
pears that the decision of the Government was 
conveyed by an office memorandum dated 8-7-49 
to the Director General, Ordnance Factories by 
the Under Secretary, Ministry of Defence who was 
empowered to sign the orders. The petitioner be¬ 
fore his removal was an employee in the Metal 
Steel Factory under the Control of the Director 
General of Ordnance Factories and was a civilian 
paid from Defence Services Estimates, and as such 
is governed by the rules adopted from the Army 
Instructions (India) No. 212; Rule 55, C. S. (C. C. A) 
Rules does not apply in his case. These rules 
(based on the Army Instructions) continue to ap¬ 
ply even after the Constitution came into opera¬ 
tion, until specific provisions are made (See Article 
313 of the Constitution) barring their operation. 

(5) But even if the petitioner is to be consider¬ 
ed as holding a purely civilian post, what is the 
position in law? Both under S. 240 of the Gov¬ 
ernment of India Act 1935 and Art. 311 of the 
Constitution,, the government servant concerned 
must have a “reasonable opportunity” of defend¬ 
ing himself and explaining his own conduct. I 
have already pointed out that Rule 55, C. S. 
(C. C. A) Rules, by itself does not contain any 
provision that a copy of the report of the Court of 
inquiry should be supplied. In — 'Lall's case, (A)’, 
(ibid) it was held that on the particular facts 
disclosed therein, it could not be said that a rea¬ 
sonable opportunity (as required by S. 240 of the 
Government of India Act) was given, without mak¬ 
ing available a copy of the report of the Court 
of inquiry. The Federal Court was careful to say 
that the matter must depend upon the facts of 
each particular case. 

As I have pointed out above, Mr. Lall was called 
upon to show cause why he should not be subject¬ 
ed to a variety of penalties upon a variety of 
charges. Without getting a copy of the report 
of the Court of inquiry, he was not in a posi¬ 
tion to know which penalty was going to be im¬ 
posed and to which charge it related. In the pre¬ 
sent case however the facts are entirely different. 
The charge is fairly simple and consists of the 
allegation that the petitioner was getting a pair 
of Sandals made for himself by a Government 
employee and with government materials. Tne 
penalty which was proposed to be impesed was 
his removal from service. The Court of 
gave every possible opportunity to the petitioner 
to prove his case. A large number of witnesses 
were examined. The petitioner was tmmW* 
opportunity of cross-examin ng them and he fuiiy 
availed himself of it. All the official records were 
produced. How then can it be said that he haa 
no "rersonable opportunity" of defending himself. 
On the facts of this case I do not see why he was 
prevented from explaining why he should notoe 
removed from sen-ice because he did not receive 
the report of the Court of inquiry. In mj op-n^on. 
the oetit ioner has had every reasonable oppor , 
tunity of defending himself and justice has been 

(6) The application must therefore be dismissed^ 
The rule is discharged. I make no order a 

C a7v.r.b. ‘> ischarg ' i 
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G. N. DAS AND DEBABRATA 
MOOKERJEE JJ. 

Sm. Saralabala Devi, Appellant v. Shvam 
Prosad Chatterjee and others, Respo: dents. 

A. F. O. O. No. 141 of 1950. D/- 23-2-1953. 

(a) Civil P. C. (1908), S. 11 — Constructive 
res jndicata — Executive proceedings. 

Principles of constructive ‘res judicata’ 
apply to execution proceedings — Condi¬ 
tion of S. 11 , however, must be complied 
with as far as possible. (Para 11 ) 

Anno: Civil P. C., S. 11 N. 23, 33. 

(b) Civil P. C. (1908), Ss. 11 , 42 and 0. 21, 

B. Zo. 

Decree transferred for execution to an¬ 
other Court — Transferee Court cannot 
question propriety or correctness of the 
order of transfer — Objections to erder 
raised but not decided by transferee Court 
Principles analogous to constructive 
res judicata’ do net apply. (Para 11 ) 

N A rs. SlVai 11 "• * «■ * *« 

(C) Civil P. C. (1908), Ss. 39 and 42 — Tram- 
Ier of decree — Order passed ‘ex parte’ — No 
service of notice on judgment-debtor — Order 
of transfer is not binding on him — Order is 

a judicial and not ministerial act _ ‘E\ 

5?'*® ® rder P? ssed on misleading affidavit — 

h)?Mf SSOr * v' offic t findin " conduct of decree- 
holder not bona fide — Judgment-debtor in fact 

Sf Cour| SUfflC r t pr0perty within jurisdiction 
of Successor-in-office recalling order 

®U ransfcr — Discretion held rightly excr- 
c,sca * (Para 9) 

' £" D0 ‘ Civil P - C-, S. 39 N. 11; S. 42 N. 1, 3. 

Chandra Nath Mukherjee, for Appellant- 

SSffrStel MH ' er ' ‘ or ' 
|j S IS S 

^ **3) AIR 1953 SC 65‘ 1953 SCR 377 fcp\ 

(D) 38 C52) AIR 1952 D^m LR (gg 

(E) (’89) 5 Cal 736 

§ if 8 lo A1, ,S N 2,: 7 A " 333 

G N das'? 'tV "" 8 " 7: 1,3 Ind Cas 107 

holder and is directlV’no 11 , at l peal by Ihe desree- 

d R a,e R d SS. ^JSSLSSgS. SaS 

contrOT '' 31 ’ “ a * 

tta * «■»,«* ■»"- 

who are her co-sharers The «?,u th respondents 
as Title Suit No. 11 of IMS rp S i « te «d 

Subordinate Judge Nadia tSI th ® Cour t of the 
compromise decree on li 5 6 SU l ende 2 a 
of the terms of the cornnmmicA ' ?? e sub stance 
lant gave a l« 2 e ofherSS-W h „£ the » 
Property ,in suit in favour of the ln thp 

a monthly rent of Rs. loo/-. th respondent s at 

by the respondents, ^le^MienanM Vl ?i 8 been pald 
fw- recovery of rent belneRaui, :a Slllt 
The Rent Suit was Instituted 4 of 194 6 . 

Subordinate j Ufi?e Nad S 1 Th? ?! Court of the 
on 23-11-1948. On 1 S 949 decreed 

application for transfer of T^ ? Pe,lant an 
*■* SuU 4 01 
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Court ac Nadia to the Subordinate Judge. Alipoie, 
througn the District Judge, Alipore. The applica¬ 
tion lor transfer is not printed in the paper book 
but the affidavit which was hied in support of the 
application is on the record. It is an affidavit 
sv.orn to by one Satish Cnandra Banerjee, a son- 

in-law 01 the appedant. The affidavit is somewhat 
va-flic and i-* n . I* Arii rt I r\l\ I • _ 


va * uc and * K: n *y opinion, misleading. It pur¬ 
ports to say that the judgment-debtors had no 
sufficient property m the district of Nadia but had 
property in the district 01 24-Parganas. The ob¬ 
ject 01 the affidavit was to get an order from the 
court 121 terms of s 3.nbnc», Civil P. C It 
appears from the order-sheet that this aoplication 
Jhn lr2n5,r * lssl °A. of tne cecree was registered on 
?! m?°*r £ K Z - 13 - 7 -’ U49 - The Court directed 
, 10 put l, P on 20-7-1949. On that 
2n f arnod . Subjrdmate Ju.ge, Nadia, made 
un order transmitting die decree passed in Rent 

S‘ N °;« of to the Court of the Subor.Se 
\T Uda, f', A ip3re ‘ tbrou Sh the District Judge, Alipore 

N (4?°After' i th S lf Sued ? n , ,he judgment-debtors, 
c,, 4> A “5 ^decree had beer, transmitted to the 
Subordinate Judge. Alipore. the appellant hi-d an 

,^ Civil P. C. giving rise to Mooev Eve- 

^ I0 < 5 ,i^f S -" N:) ’ 33 01 01 tlle first Court of 

?! „ Saoc !f dlI ? a e Judge. Alipore. it appears that 
the appellant prayed for sale of certain immovable 

resSert TRh 5 ‘° jud p ne!ll -Jebtor 1. who J 
*!?,«!? 1 x, thls a PP° al - The property sought 
“« ■ sod , 1 > No. 6 B. Kabir Road. After riie at- 
-aJiment had been effected on 30-9-1949 tho 
judgnient-deblor 1 filed an objection under S 47 

psissss 

skmIAm rs £,'| W£ 

SS mSP” a ™“ s 

SSawot o£ N“y‘o7l9« '!>“ 

was put. up to sale the rtnll 6 , B Kn ’ ,lr Rond 
on 10-7-1950. On 20 fi ioso° f . or . sa * 0 being fixed 
filed on application unde? s 1 

the judgment 

notice to him and^assue?^ niadc without 
this petition the aDneffiw W be recal ^ d - To 
objection, it Z\ ? P eadSnw^ der flled an 
for transfer not having he*? , ? at thc ord er 
final and binding bSwwn ?h P Pe ?? nsnlnst was 
also pleaded that the P ai *t»es. It was 

sufficient property ilf the U S ent r d ° btor had n °t 

structive res judicata frorTrSaita ??!? ° f ? n ' 

rnadA an oS‘°^%l hc t ? e cre d e i» 1 ^ ana h£ 
Court », S „ bort i 
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the propriety of this order which is challenged in 
this appeal. 

(7) Before I deal with the contentions raised 
in suppor. of the appeal I n.ay state the findings 
of the learned Subordinate Judge which are as 
follows: That no notice under S. 21, R. 22, Civil 
P. C. was served or* the judgment-debtors, that 
the decision in Miscellaneous Case No. 95 of 1949 
did not operate as res judicata, that the judgment- 
debtors had sufficient properties within the district 
of Nadia and as such the order for transfer should 
be recalled. 

(8» Mr. Mookerjee who has appeared in support 
of the appeal has contended in the first place that 
the finding of the learned Subordinate Judge that 
the judgment-debtors had sufficient properties in 
the district of Nadia is not correct. We have been 
referred to the evidence on record but having 
perused the same, we are of opinion that the 
finding of the learned Subordinate Judge cannot 
be assailed. (His Lordship considered the evidence 
and proceeded:) In any view, the value of the 
properties of the judgment-debtors is more than 
sufficient to meet the decretal cues. The first 
contention raised on behalf of the decree-holder 
must therefore be overruled. 

(9) Mr. Mookerjee next contended that the order 
for transfer of the decree by the Court of the 
Subordinate Judge, Nadia not having been appeal¬ 
ed from was binding upon the parties and it was 
not open to the Subordinate Judge. Nadia, who is 
the successor-in-office of the learned Judge who 
made the order, to ouesrion the validity or pro¬ 
priety of this order. I have already pointed out 
that the order for transfer was made ex parte 
without service of any notice on the judg¬ 
ment-debtors. The order for transfer of a 
decree is not a ministerial act but is 
a judicial act and like all judicial acts 
it did not acquire finality as no notice was served 
on the parties affee'ed thereby. This view is fully 
supported by a Bench decision of this Court in 
— ‘Firm Ganeshdas Bac'rinarain v. Arnulak Chand\ 
AIR 1940 Cal 161 (A). A similar view of the 
effect of an ex parte order was taken by the 
Madras High Court in — ‘Suryaprakasa Rao v. 
Venkata Dikshitalu*. AIR 1933 Mad 844 (B>. The 
ex parte order for transfer cannot therefore be 
binding on the judgment-debtors. This disposes 
of the second contention raised by Mr. Mookerjee. 

(10) The third contention raised by Mr. Mooker¬ 
jee concerned the effect of the order of dismissal 
of Miscellaneous Case 95 of 1949 filed by judg¬ 
ment-debtor 1 before the transferee Court, viz., 
the Court of the first Subordinate Judge, Alipore. 
As I have said that order disposed of an applica¬ 
tion under S. 47, Civil P. C. filed by the judgment- 
debtor 1. In that petition of objection judgment- 
debtor 1 specifically raised a plea that the order 
for traasfer was bad. because the learned Subordi¬ 
nate Judge in making the order overlooked the 
fact that the judgment-debtors had sufficient pro¬ 
perties in the district of Nadia which would have 
wiped out the decree obtained by the decree-holder. 
The order passed bv the Subordinate Judge did r.ot 
decide this objection. 

It Is contended that although the particular 
objection was not expressly disposed of. on prin¬ 
ciples of constructive res judicata it must be held 
that the objection was overruled by the learned 
Subordinate Judge and as such the decision in 
Miscellaneous Case No. 96 of 1949 would onerate 
as res judicata disentitling the juderme^t-debtor 
1 from reagitating the self-same objection viz., 
whether f h^ order for transfer under S 39(b) and 
(c) , Civil P. C. was properly passed or not. 


Reliance was placed on a recent decision of the 
Supreme Court in — 'Mohanlal Goenka v Eer.nv 
Krishna Mukherjee’, AIR 1953 SC 65 (6 The 
majority judgment was delivered by Golam Hoseain 
J. it laid down that the principle of constructive 
res judicata app.ies to proceedings in execudon 
even on a matter ailecting the jurisdiction of the 
executing Court. In that case however, the c v e- 
cuimg Court was a transferee Court who had re¬ 
ceived on transfer a decree of this Hon'blc Court 
Inc execution. The question that was mooted was 
wnether the transferee Court had jurisdiction to 
execute the decree, the ground suggested being 
that the transferee Court had lost jurisdiction by 
reason of re-transfer of the decree to the trans¬ 
feror Court, viz., the High Court at Calcu ta. This 
objection had been taken at an earlier stage of 
the execution proceedings before the transferee 
Court but had no' been pressed and had not been 
expressly disposed of by any previous order of that 
Court. The contention was that on principles 
analogous to constructive res judicata the judg¬ 
ment-debtor was precluded from raising the ob¬ 
jection he had taken but on which no decision 
had been given at an earlier stage of the execu¬ 
tion case. The majority of the Supreme Court 
Judges held that the judgment-deb'or was pre¬ 
cluded from re-agitating the question. 


It must be noted however that in that case the 
jurisdiction of the transferee Court rested on a 
question of fact viz., whether the decree had been 
re-transmitted and a certificate of non-satisfaction 
had been sent to the transferor Court, viz., the 
High Court at Calcutta. This fact was specifically 
pleaded in earlier stages of the execution case in 
the transferee Court but had not been disposed 
of by that Court. No question arose as to whe¬ 
ther the transferee Court was competent to decide 
upon the validity or otherwise of the order for 
transfer. The only question debated was whether 
the transferee Court had retained jurisdiction or 
had lost the same by reason of what had happened 
in the cour-p of execution proceedings in (he 
transferee Court. This case therefore is r.ot on 
all fours with the facts of the present case and is 
distinguishable. The question before us is some¬ 
what different. In the present case an objection 
had been taken to the jurisdiction of the trans¬ 
feror Court in the transferee Court and this ob¬ 
jection had r.ot been odjudica'ed upon by the 
transferee Court. 


(11) It is undoubtedly true that the principles 
jf res judicata app’v to proceedings other than 
;ults including proceedings in execution. It must 
ie taken as held by the Supreme Court that the 
principles of constructive res judicata are also 
ipplicable to execution proceedings. But the con¬ 
ations of applicability of the princip’es of res 
iudicata actual or constructive, contained in S. 11. 
Uivil P. C. must be complied with in such cases, 
is far as possible. It is not the law that when a 
gourt applies the principles analogous to re? 
iudicata. that Court can override the conditions 
specified in S. 11. Civil P. C. Those conditions 
rust be fulfilled as far as possible: See - 'Ablnasn 
ghandra v. Madhusudan Mammdar'. AIR 1952 ° ai 
573 (D). One of the explanations appended to 
3. 11 is explanation V. Explanation V requires that, 
i matter would be regarded as constructively in 
ssue if such a matter might and ought to have 
jeen raised in the suit or the proceedings. 

In the present case the question therefore arises 
vhether the obiection to the jurisdiction of me 
ransferor Court might and ought to have bee 
■aised in the transferee Court. This depends on 
the extent of the powers which are possessed a 
die transferee Court. These powers are deflMj 
n S. 42, Civil P. C. which corresponds to me om 
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S. 228, Civil P. C., 1882. Seclion 42 provides that 
the Court executing a decree sent to it for execu¬ 
tion 

'•snail have the same powers in executing the 
decree as if it had been passed by itself." 

It is true that the words used are very general 
but they have to be read in ti e Sight of~0. 21. 
R. 28, Civil P. C. which corre.ponds to S. 23d. 
Civil P. C.. 1882. Order 21. K, 28 says that an 
order of the Court which passed the decree in 
.I relation to the execution of that decree snail be 
binding on the Court to which the decree is sent 
for execution. In other words, the order of a 
transferor Court in relation to the execution of a 
decree shall be binding on tile transferee Court. 
If we read S. 42 along with O. 21. R. 23 Civil P. C. 
the meaning of the words "powers in executing 
the decree - must mean powers in carrying out the 
purpose of executing the decree. Such po.vers only 
pass to the transferee Court. The tra.s.cree 
Court acts under delegated authnn v fron the 
transferor Court and must, in my opinion, rco at 
the order of the transferor Court under which the 
delegated au'hority is conferred on it. That this 
is the correct view is fully supported by a number 
of decisions to which our attention was drawn by 
Mr. Witter on behalf of the respondents. 

' Beerchunc!or Man &ya v. Maymana Bi'oib 
5 Cal i3S (Ei. it was iaid down that the transferee 
Court cannot question the propriety or ccnvci- 
ness of the order for transter and that if the 
transferee Court makes an order challengin' 1 the 
P™P ri ^y or correctness of an order of the tram- 
loro* Court, the order of the transferee Court must 
be deemed to be ultra vires. 

, s ^ me view was ,aken 1° — ‘Ramlal v 
Radheylai- 7 Ail 330 <F.; - ‘Mulla Abdul Hussein 
r. Sakhinaboo 21 Bom 433 (G. and - -Kannappa 
4 Ishaar Singh’, AIR 1937 Rang 477 (H) The 
which Subordinate Judge. 1st Court, Alipore 

9G h of X wfc Pl ^f d ,he MLscellaneous Case No. 
Vo oi 13.9 was therefore not competent to adiud*. 

Up ,°? , the ob i ec,ion raised bv the juc«nient- 
debtor 1 before it. to the effect that the transferor 

?n Urt, H Vte V ,he Nadia Court had no power to make 
an order for transfer. In regard to such an nv 

Jection it cannot be said that the principle; of 
constructive res Judicata would apply The third 


lore be overruled. 

p-SsH-ri-rj??™ 

caUed the order made bv his Lai‘i R °- ^ 

SSTiTS SAPS* VjwE •& 

somewhat misleading and vLie Was 

given to the Judgment-dehtorenn N °. n ?^ lce W05 
for transfer. After the decree hn2 r hZL the order 
in the Court of Allnore * ad been rece *ved 
) * ^lect the 

against whom the execution wm.w ^ the J 
true that the liability of thJ 11 15 

Joint and several. But in mv J OI fi,! at ^ eb 1 t0R Is 
gard to the findings of th^ y ie^ P ^ n, c h u Vlng re - 
Judge that the Judgment-deblnr^fo Subordlnat « 
properties in the dffitof SdS JnE suf P clent 
about a lac of rupees and to the w U ? e . valUe of 
®he conduct of the decree hiw fa , cts Just stated, 
decree transferred from Se’cSJrt Jf\, 8 5& Un8 the 

tte tamrt Subordinate JuSTSeSta? 


cretion properly in recalling the decree sent by his 
pr*'d?ce 2 . c or id the Court of the second Judge, Ali¬ 
pore. The order complained of must therefore 

stand. 

1 13 In the result this appeal is dismissed but 
having regard to the fact mat the decree-holder 
has not devil able to reiLisc* the decretal dues for 
a ions period I direct that the parties will bear 
then* own co;ts in this Court and in the Court 
below. 

tli» DEBABRATA MOOKERJEE J.: I agree. 
B/R.G.D. Appeal oU&aussed- 
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SINHA J. 

Ramesh Chandra Chatterjee, Petitioner v 
Director General of Observatories and another 
Opposite Parties. ’ 

Civil Rule No. 673 of 1952. D/- 26-6-1953. 

(a) Constitution of India, Art 226 _ Cal¬ 

cutta High Court's jurisdiction to issue writ 

n S w PSt ^‘^lor-General of Observatories, New 
Delhi, and Government of India. ^ 

Mj he n I ?- i - eclor ' Gen ? ral of Observatories, 
New Deim, cannot be said to be carrying 

WeC IS p2 0rrn . al a 5 tivities within the State of 

irnfhk? ns f a .'. ld ' as * uch » he would not be 

riuf v, t0 n the l unsd,cti °n Of the Cal¬ 
cutta High _ Court which cannot therefore 

no S r e ca a n Ti UndSr 22G againsX him - 
uoi can it issue such a writ against the 

£«*““«* * Il i dia ' AIR ly53 SC 210 and 
Matter No. 38 of 1952, D/- 29-5-53 (Call 
Foil.; AIR 1953 All 477 (FB)Tn of foil 

(b) Constitution of Iudia, Art. 311 m *_ 

Government servant appointed by Director 
General of Observatories — Servant accentin'? 

pnlsory retirement given by DifiSZi 

SrVfivnTe 1 , bC *% to * SSSS23K 

(Centra! Civil Services (Revision of Pay) Rules 

. , _ , (Para 19) 

(c) Constitution of India, Art 2 it m 
Dismissal or removal — Commik'n™ L*- T 

Rules must be read with R. 

BaSj e e, B ?or !a peUUon™ n Sa l'i li Danish NatB 

?Alk U c!lS: tM and 

(A (SC) 53) AW 1953 SC 210- 1953 SCA 203 
W Ma,l ' r N °- 38 1952, DA 39-5-1953 

(FB) } AIR 1953 Al1 477: 1953 Anuiift 
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(E) (’51) AIR 1951 All 793: 52 Cri L.J 1450 also to intimate whether he wished to be hPArH 

(F) (’53) AIR 1953 SC 250: 1953 SCJ 323 (SC) in person. eara 


ORDER: This is an application directed 

against an order dated 20-1-1952 passed bv the 
officiating Director-General of Observatories, 
whereby the petitioner has been ordered to retire 
from sen-ice on 20-1-1952. on attaining the age 
of 55 years. According to the petitioner, he is 
entitled to continue in service until he has attained 
the age of GO years. 

(2) The facts are briefly as follows: The p?*i- 
tioner joined Government service in 1929, at 
Karachi. Thereafter he continued in such ser¬ 
vice. obtained promotions in his penr.ar.ent 
cadre as well as officiated in higher posts. In 
1946. he was transferred to the office of the 
Director Regional Meteorological Centre. Alipore, 
Calcutta. In 1947. the petitioner elected to accept 
the scale of pay prescribed by the Central Civil 
Services (Revision of pay) Rules 1947, and his post 
came to be known as that of a ‘Scientific Assis¬ 
tant’. 

(3) On or about 21-11-1950, the petitioner was 
transferred to a temporary post under the 
Damodar Valley Corporation as a Senior Accoun¬ 
tant. On or about 13-7-1951. it was communicated 
to hun that although by the letter of the Ministry 
of Communications No. l-M(l)/50 dated 29-6-1950 
the post of a Scientific Assistant was declared to 
be a non-ministerial one. as a personal conces¬ 
sion. the petitioner would be continued to be 
treated as a ministerial sen-ant for the purposes 
of F. R. 56. 

(4) Under F. R. 56. a non-ministerial Govern¬ 
ment Servant, must retire at the age of 55 except 
in the special circumstances mentioned therein. 
A ministerial Government servant should ordi¬ 
narily be retained until the age of 60 if he con¬ 
tinues to be efficient, but may be required to retire 
at the age of 55 years. To put it more simply, 
a ministerial government servant may be com¬ 
pelled to retire at the age of 55, if he does not 
continue to be efficient. 

(5) ‘Ministerial Servant' has been defined (F. R. 
9(17) S. Ill Ch. II) to mean a Government 
servant of a subordinate service whose duties are 
en’irely clerical, and any other class of servant 
specially defined as such by general or special 
order of a local Government. I have the gravest 
doubt whether it was open to the Government to 
declare a post to be non-ministerial and yet con¬ 
tinue to treat a particular incumbent as occupy¬ 
ing a ministerial post. I have asked Mr. Burman 
to show me any rule which authorised Government 
to do so. but he could do no better than point 
out C. S. (C. C. A.) Rr. 8-9. In my ooinion. these 
rules promulgated in 1930 do not affect the ques¬ 
tion at all. 

(6) However, for the purposes of this application 
I shall proceed upon the footing that the petitioner 
was a ministerial government servant. On or 
about 5-12-1951. a charge-sheet was served upon 
the petitioner bv the opposite partv 1. through 
the Director. Regional Meteorological Centre 
Alipore. Calcutta to show cause why he should 
not be removed from service upon his attaining 
the age of 55 years on 19-1-1952. The charge- 
sheet contained 5 charges. The gravamen of the 
charges seems to be that he was constantly pre¬ 
occupied with grievances real or imaginary and 
his work had deteriorated and he had ceased to 
be efficient. It was charged that not only was he 
discharging his duties inefficiently but his a'tituce 
was affecting the morale and efficiency of the 
office in which he worked. He was asked to 
submit his written statement within 15 days and 


(7» On or about 10-12-1951 the petitioner wrote 
a letter asking about various particulars required 
by him to make a statement and enquiring about 
the constitution of the tribunal. He also intimated 
that he would also like to be heard in person 
On 15-12-1951 he was informed that it was not pro^ 
posed to set up any special tribunal as the normal 
procedure would be followed as required u*der 
the provisions of Art. 311 (2) of the Constitution 
read with R. 55 of C. S. (C. C A.) and that the - 
petitioner would be given normal facilities for 
presenting his defence to the D. G. O. in writing 
or orally. On 31-12-1951. the petitioner sent in 
his statement in writing. He asked for an oppor¬ 
tunity to call evidence to prove his defence. On 
18-1-1952. the officiating Director-General of Obser¬ 
vatories informed the petitioner that after a 
careful consideration of the statements made by 
him. he saw no reason to withhold action to 
retire the petitioner from service on 20-1-1952. and 
ordered him to do so. On 8-2-1952 the petitioner 
asked that the decision be reconsidered. This rule 
was taken out on 12-3-1952. 

(8) The learned Standing Counsel, appearing on 
behalf of the opposite parties has taken a preli¬ 
minary point. He argues that this Court has no 
jurisdiction to issue any writ nr pass any order 
under Art 226 of the Constltu’ion against the 
opposite parties. 

(9» According to learned counsel, the Director- 
General of Observatories neither resides nor has 
his office here. Hence, according to the recent 
Supreme Court decision. — 'Election Commission, 
India v. Saka Venkata Rao\ AIR 1953 SC 210 (A), 
this Court would have no jurisdiction to deal 
with him under Art. 226 of the Constitution. 

(10) Opposite Party 1 has been described in the J 
Cause-title as having his regional office at Ali¬ 
pore. Calcutta. In para. 1 of the pe'ition. how¬ 
ever. it is stated that he holds his office in the 
Indian Meteorological Department. Government of 
India which has its regional office at Alipore. The 
present incumbent of the office has affirmed an 
affidavit stating that bv an order of the Govern¬ 
ment of India dated 28/31-12-1946. (A true copy 
thereof is annexed to his affidavit and marked 
‘A’) his office is located in New Delhi. He states 
that the headquarters of one of the sub-offices of 
the India Meteorological Department which is res¬ 
ponsible for meteorological work in the region 
comprising Assam. West Bengal. Bihar and Orissa 
is located at Alipore. 


(ID It appears from the affidavits that the 
ndian Meteorological Department is an al'-India 
lepartment and that the regional office at Alipore 
las its own Director, who is described as the 
Director. Regional Meteorolorical Centre. Cal- 
utta**. In the affidavit-in-reply, the petitioner 
tat.es that he was functioning in an office sub¬ 
ordinate to the head office at New Delhi, directly 
inder the Central management and supervision of 
he Director-General of Observatories. 


(12> But besides this statement. I have no evi- J 
ence before me that the Director-General of Ob- 
ervatories. New Delhi, actually carries on or is 
oncerned with, any work that is carried on at 
dipore. There is a bland statement in the affl- 
avit-in-reply that his rubber stamp is being used 
or official work on some documents. The nature 
f this work or the documents is not mentioned, 
nd none produced. It therefore seems that tne 
dipore office is a regional office of the Indian 
Meteorological Department, but there is no evi- 
lence that the Director-General of Observatories 
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Speaker referred the case to the Governor who 
lorwarded the case to the Election Commission. 

Tho Chief Election Commissioner came down 
» Madras and heard the respondent and i 


New Delhi, carries on any part of his normal 
activities there. 

(13) The Indian Meteorological Department 
being an ail India concern, must have numerous 
officials. Even assumiog that ilie Dircctcr-General 
of Observatories, New Delhi, is an official very 
high up in iis hierarchy, I have nothing to show 
that he normally functions at Alipore, so that it 
can be said that part of his office is situated 
in West Bengal and that he carries on his normal 
activities withir. this State. 

(14) After the conclusion of the argument. Mr 
Burman appearing on behalf of the petitioner has 
drawn my attention to a publication issued by 
the Government of India, being a report on the 
Administration of the Meteorological Department 
of the Government of India in 1949-50. Strictly 
speaking, this is a new material which ought not 
to be allowed to be used but in view of the fact 
that it is a Government Publication. I think I 
ought not to ignore it. At page 28 of that report 
I find the following statement: 

•'Offices of the Director-General of Observatories 
and the Deputy Director-General of Observato¬ 
ries (Administration), New Delhi. 

These offices functioned as a single unit and 
dealt with questions of general policy and 
organisation and the administrative and technical 
control of the Department as a whole" 

I n? not think that this description, crvptic 
?? *°re light on the question as 

!U l? r the Doctor-General of Observatories 

s t!°L h ( a ,? y fun . ctlon to Perform within 'his 
. d J 1 th ® regional centre at Alipur. There 
seems to be another Director-General of Observa- 

l^ es J Ad ? inistratlon > at New Delhi Presum- 
ably t tbe administration of the various obserrato- 

DeUil thr ?t g fiir}h Indla is CaiTied 011 from New 
tvfir. o Xt furt , her appears from the. report that 

Sidirectorates in the Meteoro- 
L^^ ment - There ^ one . for example 
^e C y ha?Mhr C i,°i Ge °P h ysics and so forth! 
different different offices situated at 

plac€s ,n India. It is therefore imrvK- 

^£^ssss^-u%ssi 

"**7 X'TSSp£“ u “ “ 

ttof f teiD^Si M be 0 “"5 Kted h ? ,h the 

over India S each^rt*!? "“““cations all 

'other. That however k^nnt ti^ nneCCd uith the 
quiry. What T nm ***** ^ot the scope of mv en- 

1 whether the Director Genera? ^ to flnd out 
Delhi, can be Sd to be ? ‘l 1 r ° X , ObseEva ‘ 0rl e s . New 

activities within the area ofSTStTan*? 
whether he would he btate and - as such. 

Jurisdiction of thfc Court Kfd per l° n .u !y to the 
issued by this Court SJw hf d wl ? e ^ her Writs 
he was concerned On the f?„f Xecufed so far as 
me. I do not seehow thas* stated before 

wered in the affirmative 11 QU tions can be ans- 
(16) These being tlie facf* inf ™ 

W f* flTh OAnpMA»l»._^ . • Irrelevant upon the poln 


vuiti C. 1 C 1 .-UU 11 uummissuntT came cown 
to Madras and heard the respondent and it was 
agreed that any further repre entations should be 
sent m writing to Delia The respondeat then 
applied to liic Madras High Court which issued 
a ™' e '. Tne Election Commission took objection 
to the jurisdiction of the Madras High Court. This 
objection was overruled by the Madras High 
Court wmen issued a writ of prohibition, prohibit- 
.ng Lie commission from proceeding with the 
enquiry Oil appeal the Supreme Court has over- 

Slfh dcc j s L on and has held that the Madras 
«wo C .°" r , had no jurisdiction. -These writs" 

-were thus specially directed to the persons or 

authorities against whom redress was sought 

made returnable in the Court issuing 

and ;. m , case o. disobedience were eaforce- 

?e b rkt?r y - for . c ° nt empt. These charac¬ 

teristic,, of the special form of remedy 

rencered it necessary for its effective use that 
the pet sons or authorities to whom the Court 
asked t0 tssue these writs should be within 
°/ 1 s ^rritorial jurisdiction. We 
: V> a f«* with the learned Judge 

nonX .i 1 . if a i nbunal °r authority permL 
hu?p: y and normal| y carrying on its acti¬ 

vities elsewhere exercises jurisdiction within 
those territorial limits so as to affect the rights 

the if l !J' such tr ‘bunal or authority 
mus. be regarded as “functioning" within the 

«™£ ial bmits of the High Court andbeS 
ArtSe 226 " menab 6 t0 itS junsdlction unS 

A >e i? eX ! cited J* ~ ‘ SukhIal Chundermun v. 
A. N. Shah, matter No. 38 of 1952 in<fo 

S 9 ^53 S, wSe ffapSSS hfi 

though the original tribunal held its sitting in 
at Bombay * d jUdge ' who held his sitting 

relation"to whfch j^isdSn^d to 

mmmm 


Permanentlj, looted ot New D e m ^, lts 0IB ' S ws l r 1 '; a, !, t “ p ® 1 the P<* 

ss? 

snLSft.iJ 6 ^ ptSte? z 


«ve years and 

was elected and took MsWr ^ reIease - He 
had applied for exemnHro, 5 ^ a member. He 

®fasion but the appHcat?on° was Sled 
IMS CaI./97 & 9ft ejected. The 


Court as ^ .. e JUrtsaiction of thi 

is concA^Wu P ng SoSf IT** 
^ d by the appeal Court deciflon in 1 

was faintly suggested at the outset tw! 
mandamus' could issue against the olveSn, 
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of India which is a respondent in this matter 
restraining that Government from giving effect 
to the award. Article 223 of the Constitution 
expressly allows writs in the nature of preroga¬ 
tive writs to issue against Government which 
is a departure from English practice. That 
Government must however be located in the 
territory- over which the Court exercises juris¬ 
diction and in my view the Government of India 
cannot be said to be located in the State of 
West Bengal and therefore writs under Art. 226 
cannot issue against it at the instance of this 
Court.” 


A. 1.8* 


(17) A Full Bench of the Allahabad High Court 
has expressed a contrary view, — ‘Maqbulenessa 
v. Union of India’, AIR 1953 All 477 (FB) <D). 
I am however bound by the view expressed by our 
own Court. The preliminary point is quite suffi¬ 
cient to dispose of the case. I shall however deal 
with the other points raised. 

(18) Mr. Burman appearing on behalf of the peti¬ 
tioner raises two points: 

(1) That the appointing authority of the peti¬ 
tioner is not the opposite party 1 but the 
Government of India, so that the notice 
of compulsory retirement was incompetent 
(vide Art. 311 (1) of the Constitution). 

(2) Tnat the petitioner was not given an oppor¬ 
tunity to present his case personally and 
was therefore deprived of a reasonable op¬ 
portunity of showing cause against the action 
proposed to be taken in regard to him. (Vide 
Art. 311 (2) of the Constitution read with 
C. S.(C. C. A.) R. 55). 


(19) With regard to the first point, Mr. Burman 
does not deny that the original appointing autho¬ 
rity was the Director-General of Observatories, 
New Delhi. He however argues that by reason 
of his client electing to accept the schedule of 
pay under the Central Civil Sendees (Revision of 
Pay) Rules 1947, and the substantive post being 
renamed as ‘Scientific Assistant’ by the Govern¬ 
ment of India, the petitioner must be deemed to 
have been appointed by the Government of India. 
I am unable to accept this argument. By those 
rules, a Government servant was put to his elec¬ 
tion as regards the acceptance of his scale of pay 
but there is nothing in the rules to show that by 
such acceptance he changed the whole nature of 
his appointment and that he was to be deemed 
to have been appointed by the Government of 
India, or by some person other than the original 
appointing authority. 

(20) The second point is however much more 
difficult. Assuming that the Director-General of 
Observatories is the appointing authority, the 
fact remains that although the petitioner was 
offered to be heard in person, no such opportunity 
was granted to him eventually. He asked for an 
opportunity to produce witnesses but this was 
denied to him. There can be no doubt that R. 55 
C. S. (C. C. A) was not complied with. In his 
letter dated 15-12-1951, the acting Director-General 
of Observatories proposed to follow the procedure 
laid down by Art, 311 (2) of the Constitution read 
with R. 55 C. S. (C. C. A.) but he has not kept 
to his offer. The question is whether this has 
vitiated the order dated 18-1-1952. 

(21) The learned Standing Counsel frames his 
argument thus. He says that R. 49 of C. S. 
(C. C. A.) Rules prescribes the penalties which can 
be imposed upon a Government servant for good 
and sufficient reason. Both Art. 311 (2) and R. 55 
C. 8. (C. C. A.) have selected three of these penal¬ 
ties, viz., dismissal, removal or reduction in rank, 
as meriting special safeguards, and have pres¬ 
cribed the rights of a government servant in res¬ 
pect thereof. These penalties he argues, can 


only be imposed for indiscipline and misconduct 
On the other hand, compulsory retirement under 
r . R. 56 (b) does not necessarily involve any in¬ 
discipline or misconduct. A Government Servant 
oi the ministerial class may be required to retire 
if he does not continue to be efficient. It is 
argued that ill such a case he cannot be said to 
have either been dismissed or removed for indis¬ 
cipline or misconduct. In —- ‘Jayanti Prosad v 
State of Uttar Pradesh’, AIR 1951 All 793 (E)’ 
Agarwalla J. said as follows: 

“Article 311 only applies to a case in which a 
person is dismissed or removed or reduced in 4 
rank. These are technical words used in cases 
in which a person’s services are terminated for 
misconduct. They do not apply to cases in which 
a person’s period of service determines in ac¬ 
cordance with the conditions of his service.” 

(22) This view is upheld by the Supreme Court in 
— ‘Satish Chandra Anand v. Union of India’, AIR 
1953 SC 250 (F), Bose J. states as follows: 

“The services in India have long been afforded 
certain statutory guarantees and safeguards 
against arbitrary dismissal or reduction in rank. 
Under S. 240, Government of India Act 1935, 
the safeguards were limited to those two cases. 
Under the present constitution a third was 
added, namely removal from service. In order 
to understand the difference between ’dismissal’ 
and ’removal’ from service, it will be necessary 
to turn to the rules which governed, and with 
modifications still govern the 'services’ in India 
because of Art. 313 of the Constitution. 

Part 12 of the C. S. (C. C. A.) Rules relating 
to conduct and discipline includes R. 49 which 
sets out the various penalties to which a member 
of the services can be subjected for indiscipline 
and misconduct. They are seven in number.... 
The Act of 1935 selected only two of these pos¬ 
sible penalties as serious enough to merit sta¬ 
tutory safeguards namely reduction in rank and ^ 
dismissal from service. The Constitution has 
added a third to the list.” 

(23) Mr. Burman tried to argue that compul¬ 
sory retirement for inefficiency amounted to a re¬ 
moval or dismissal for misconduct, the lack of 
efficiency being the misconduct. I am unable to 
accept this argument. A man may be by nature 
inefficient, but it has nothing to do with his 
conduct. 

(24) Of course, compulsory retirement at 55 when 
a man might work till 60, is in a sense dismis¬ 
sal or removal and neither Art, 311 (2) nor R. 55 
C. S. (C. C. A.) speaks about misconduct or indis¬ 
cipline. But the law has now been interpreted by 
the Supreme Court and I am bound to hold that 
the dismissal or removal there contemplated must 
be read with R. 49 C. S. (C.C.A.) and must 
therefore be based on indiscipline or misconduct. It 
follows that compulsory retirement under F. R- 
56 (6) is not such a dismissal or removal as 
would attract the provisions of either Art. 311 
(2) or R. 55 C. S. (C.C.A.). It follows that 
there was no particular form which had to be 
observed to hear the petitioner and the order 
complained of is perfectly valid. 

(25) For these reasons, the application fails 
and must be dismissed. The Rule is discharged, jp 
There will be no order as to costs. 

A /V R B. Application dismissed. 


A.I.R 1953 CALCUTTA 770 (Vol. 40, C. N. 289) 
K. C. CHUNDER J. 

Jogai Chamarin, Appellant v. Atul Krishna 

Laha and others, Respondents. 

A. F. A. O. No. 47 of 1952, D/- 30-4-1953. 

Tenancy Laws — Calcutta Thika Ten , a J c ^ ^ C v 
(2 of 1949), Ss. 28, 29—Applicability—(Tenancy 
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iocutory stage — In either case no revision lies 
against it. AIR 1953 Cal 524. Rel. on. (Houses 
and Rents — W. B. Premises Rent Control 
(Temporary Provisions) (Amending) Act (62 of 
1950), S. 6). (Para 7) 

Anno: Civil P. C., S. 115 N. 4, 5. 

Suahir Chandra Majumdar, for Petitioner; 
Jitendra Nath Guha and Paritosh Sarkar. for 
Opposite Party. 

CASE CITED: 

(A) , W £ IR 1953 Cal 524: (C. R- No. 1465 
of 1951, D/- 10-9-1952) 

ORDER; In this Rule the tenant-petitioner 
?cf tw ? ° rders of the learned Munsif, 
^, Add,tl ? nal C° urt . Alipore, one dated 11-4- 
l9ol allowing his application under S. 6 of the 

l 62 of 1950 for rescission 

d f cre * passed a g ain st him on 

l 111 , dl t l eClin / f( hini t° deposit a sum of 

dated 1 I’tteen days and the other 

S 151 rt. 9 p ^H eCtmg hl ? application under 
b. iDl, Civril P. C. for accepting the deposit then 

Snd e e r r d th°. b n made ’ the ffgiSn 

under the previous order dated 11 - 4 - 1951 . 

/ A\ 


Laws — Calcutta Thika Tenancy (Amendment) 
Act (6 of 1953), Ss. 1 proviso, 8). 

Application under S. 28 — Appeal and 
alternative revision pending on 21-10-1952— 
As far as pending proceedings are concern¬ 
ed, in view of the proviso to S. 1 of the 
Amendment Act S. 28 being omitted, appeal 
as well as the alternative application for 
revision are incompetent. (Paras 2, 3 ) 

Satindra Nath Roy Choudhury and Sover.dra 
Madhab Bose, for Appellant; Jyotirindra Nath 
Das, for Respondents. 

JUDGMENT: This is an appeal against an 
appellate decree of the first subordinate Judge of 
24-Parganas affirming that of the first Munsif of 
Sealdah. 

(2) An application was made under S. 27 Thika 
Tenancy Act 1949 for rescinding or varying the 
decree. Against the order passed by the Munsif 
an appeal was taken to the Court of the Subordi¬ 
nate Judge and the Subordinate Judge decided 

appe n 1 was com P etent - Against that an 
iff W K as / n alternative revisional appli¬ 
cation have been filed in this Court. Those wee 
pending on 21-10-1952. In view of S. 1 ^ th f 

thaM^rinH Act 0f 1953 and its proviso, it is clear 

S?hv thE ! 8 P i° ceedmgs the ° :d Ac t as amend- 
Amendment Act of 1953 has got to be 

appbed and shall be deemed to have application 

o 5 - far 35 Amendment Act is con- 

Sf- . n 3-8,“ says that Ss.-28 and 29 of the 

R£“A-,SftTrSKi-BSS 

(3) The result therefore is that s hpira 

VrhS Sift are the i efore dismissed. 

(4) There will be no order for costs. 

B/nw?- the reCOrdS bC Xnt d0wn without delay. 

* Appeal and revision dismissed. 


C.VI 1 R„, e No . 1399 0( D ru-lim 

obtained from this r£,,^ P Jf s t , } t . R .. ule was thei 


" r ? e 1 relevant circumstances may be 
shortly stated as follows:— The landlord-ODno- 

the tenant br ,°, ught the ejectment suit against 
the tenant-petitioner on 13-5-1949 alleging 8 that 

StfSKfi? <&,*& MIS”! 

1» (We^B^Sl Tct^ 0i 

w| fdSjnS’i A ofmo tef which* refereimi 

has been made above. On 22-1-1951 thp n?« e 
tioner applied undpr ^ k 1 tne petl “ 

7-5-1951 On 5 - 5 -lQSi thi . the r orders on 
an application under S. 151, Gvi'^p 1 fi - led 
to make the deposit forthwith an/? 9^ erin £> 
acceptance of the sam/mnn L aDd Praying for 

on na n-sll9^5V 0n T'hi^?A^.l* I i a ^ ), ?^ ba at V his e risk 


(Tempora^ Pro^onsT Control 

0 / 1950), S. 6) ons) (Amendment) Act (62 

In an application under a of 

Amending Act 62 of 1950 ihf r 1116 

grant relief under sub ss' m S’ 0 ? “ ay 

sub-s. (5) Of S. 18 nf tho Ur tj *°a ^ or 

1950. In either case, however tho*i^ C * i 17 

“nl emplates tha t whatever «mi k tly 
to the tenant to maWo , ® Is given 

that time is final and th!U.f qUISlte deposit, 

extended by the Court cann °t be 

P. C. Court under S. 151, Civil 

(b) Civil P. c. (1908) g ( . Para 3) 

wader S. 6 of W B Act ~ Application 
directing tenant to ~ Order 

and fixing date for itartSL 1 *?! witlun 15 days 
held final! KpiSlaft dSjg " 

*“ °' der - "“ i "»* »• S &! 


obtained from this Court^ut^ 16 was tl - 

clear l <£g%*g« Rit 

cation to this rase T*m C -, can J ha ve no appli 

5 ra s kSS 

ReStCortrof Act TlSso ' Und f r<> ‘ S ' ^ 

contemplates that whatever i clearlj 

Court under S? ill. cfvil p® S rte ljS e<1 , b y the 
Munsrt war, therefo^f £ 
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petitioner’s application under S. 151 of the Code 
and that order cannot be touched. 


A KUMAR (Uuha Bay 


n, 


(4) The question that still remains is whether 
the learned Munsif’s order dated 11-4-1951 
granting the petitioner only fifteen days’ time 
to make the necessary deposit was right in law. 
It is quite clear from the said order that the 
learned Munsif obviously granted that time 
upon the view that in an application under S. 6 
of the amending Act (West Bengal Act G2 of 
1950) the part of S. 18 of the original Act (Act 
17 of 1950) that is attracted is sub-s. (5) and 
that that sub-section entitles the Court only to 
grant relief under S. 14 of the Act and that, 
therefore, the maximum time that can be given 
for the making of the deposit would be fifteen 
days. It is contended before me by the learned 
Advocate for the petitioner that the learned 
Munsifs view of the law was wrong and he 
ought to have held that in an application uncjpr 
S. 6 of the amending Act 62 of 1950 the part of 
S. 18 of the original Act 17 of 1950 which is 
attracted is the earlier part, viz., sub-ss. (1) to 
(4) and that, therefore, the Court has power tc 
grant time up to a limit of forty days for 
making the necessary deposit. It is, accordingly, 
urged that the order passed by the learned 
Munsif on 11-4-1951 was wrong and should be 
revised in accordance with law. 

(5) In the view which I am taking it is not 
necessary for me to express any opinion on this 
question of law raised by the learned Advocate 
for the petitioner, viz., whether in an application 
under S. 6 of the amending Act 62 of 1950 the 
Court has power to grant relief under sub-ss. 

(1) to (4) or sub-s. (5) of S. 18 of the original 
Act 17 of 1950 and accordingly I express no 
opinion on the said question. 

(6) The material portion of the order dated 
11-4-1951 runs as follows: 

“Defendant is directed to deposit the sum 

of Rs. 313-15-3 within fifteen days. On such 

deposit the decree passed against the defen¬ 
dant would be vacated. To 27-4-1951 for 

further orders.” 

This may or may not have been a final order 
on the petitioner’s application under S. 6 of Act 
62 of 1950. But it is not necessary for me to 
decide that question too as whatever be the 
nature of that order, whether final or not, that 
will not affect the decision of this Rule as will 
be presently seen below. 

(7) It has been held by a Bench of this Court 
in — ‘Sm. Radharani Das v. Sisir Kumar’, AIR 
1953 Cal 524 (A) that a final order on an appli¬ 
cation under S. 6, Rent Control (Amendment) 
Act of 1950 (West Bengal Act 62 of 1950) or 
S. 18 of the original Rent Control Act of 1950 
(West Bengal Act 17 of 1950) is a decree under 
the Code of Civil Procedure and is appealable 
as such. If, therefore, the learned Munsif’s 
order dated 11-4-1951 was a final order on the 
petitioner’s application under S. 6 of the 
amending Act 62 of 1950 it was open to appeal 
and. therefore, not revisable under S. 115, Civil 

C. If. on the other hand, it was not a final 
order but was to be followed by a further 
order, this further order finally disposing 
of the petitioner’s application under Section 
6 of the amending Act would be appealable 
under the Code and, in such circumstances, the 
interlocutory order dated 11-4-1951 ought not 
to be interfered with under S. 115 of the Code, 
the petitioner's remedy obviously lying in an 
appeal against the final order to be passed on 
his said application under S. 6* Rent Control 
(Amendment) Act 62 of 1950. In either view, 


-- w 

therefore, the learned Munsif’s order dated 
ll-4-19ol cannot or at any rate, ought not to be 
interfered with in revision. 

(8) This Rule must, accordingly, fail and it 
s discharged leaving it open to the petitioner 
to take such, steps in the matter as he may be 
advised to. do in the light of the observations 
con.ained in this judgment. 

Rule* 111616 wiU be no order for costs in this 
B, D.R.R. Rule discharged. 


A.I.R. 1953 CALCUTTA 772 (Vol. 40, C. N. 291) 
P. N. MOOKERJEE AND GUHA RAY JJ. 

Ajay Kumar Das, Appellant-Petitioner v. 
Pramatha Kumar Das, Respondent, Opposite 
Party. 

Civil Revn. No. 1297 of 1953, D/- 12-6-1953. 
Press and Registration of Books Act (1867), 
S. 4 — Cancellation of declaration. 

There is no provision in the Act for the 
Magistrate to direct the cancellation of any 
declaration. (Para 4) 

Anno: Press and Registration of Books Act, 
S. 4 N. 1. 


Hiran Kumar Roy, for Petitioner; Basanta 
Kumar Panda, for Opposite Party. 

GUHA RAY J.: This Rule obtained by Ajay 
Kumar Das on an application under Art. 227 of the 
Constitution of India is directed against an order 
of the Senior Deputy Magistrate and Press Act 
Magistrate, Midnapore, refusing to re-consider an 
order cancelling the declaration filed by this ap¬ 
plicant under S. 4, Press and Registration of Books 
Act as the keeper and printer of a press known as 
Vidyasagar Press at Tamluk. > L 

(2) It appears that on 1-11-1950, the applicant 
filed a petition before the District Magistrate say¬ 
ing that his father Sri Pramatha Kumar Das had 
purchased a Press known as Vidyasagar Prass at 
Tamluk and asking for permission to file a decla¬ 
ration under the Press Act for starting printing 
works. The petition was enquired Into by the po¬ 
lice and under the orders of the District Magis¬ 
trate Ajay Kumar Das was allowed to file a decla¬ 
ration under Ss. 4 and 5 of the Press Act and Ajay 
Kumar Das actually filed the declaration on 10-12- 
1951. On 2-8-1952, Pramatha Kumar Das filed a peti¬ 
tion asking for permission to file another declaration 
to the effect that he was the proprietor, keeper and 
printer of the Vidyasagar Press. He also was al¬ 
lowed to file this declaration. There was there¬ 
after an investigation into this quarrel between 
the father and the son by the police. From the 
police report it appeared that Pramatha Kumar 
Das purchased the Press, but the house where the 
Press was located was the property of the wife 
of Pramatha Kumar Das, that is, the mother of 
Ajay. 

(3) The learned Magistrate then finds that Pra¬ 
matha Kumar Das was the real owner of the Press 
and directed cancellation of the declaration filed . 
by the son the applicant before us. He was askea 

to re-considcr this decision and he refused to do it. 

It is against this that the present Rule is di¬ 
rected. . . _ 

(4) It appears to us that there is no provision 
in the Press Act for the Magistrate to direct t * ie 
cancellation of any declaration. All that the Magis¬ 
trate has to do under the Act is to keep the de¬ 
clarations filed in his office. Beyond this he nas 
no respoasibility and no powers. If there is 
dispute between two or more persons about tne 
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ownership of a Press, it is not open to him to de¬ 
cide that dispute. The order of cancellation of 
the declaration, therefore, passed by the Magis¬ 
trate is clearly without jurisdiction and must ac¬ 
cordingly be set aside. 

(5) We accordingly make this Rule absolute, set 
aside Che order of the Magistrate cancelling the 
declaration of the applicant. The dispute between 
the parties as regards the ownership of the Press 
cannot obviously be decided in this proceeding 
and must be left for the Civil Court. 

(6) In view of the relationship between the par¬ 
ties, we make no order as to costs. 

(7) P. N. MOOKERJEE J.: I agree. 

B/V.R.B. Rule made absolute. 


A.I.R. 1953 CALCUTTA 773 (Vol. 40, C. X. 292) 
R. P. MOOKERJEE AND GUHA RAY J. 
Corporation of Calcutta. Appellant ’ v. 
Chandoolal Bhai Chand Modi, Respondent. 

F. M. A. No. 80 of 1950, D/- 9-9-1952. 

(a) Municipalides — Calcutta Municipal Act 
(3 of 1923), S. 141 — Objection regarding 
period of assessment. 

Section 139 has not in any way circum- 
scribed the nature of the objection which 
J?, 3 * rais ed by the assessee before the 
Chief Executive Officer. He may also take 
any objection before the Court of Small 
Causes in the appeal under S. 141. 

(Para 13) 

. Further, the period for which the liability 
is to exist is inseparable from and is an 
• Integral part of the question about the 
j determination of the liability. It is, there- 

l0 S the Court of SmaU 

Causes to decide the question about the 
period of currency of the valuation fixed. 

(Para 15) 

,, (b > MunicipahUcs — Calcutta Municipal Act 
. got 1923), Ss. 131 (2) (b) and 147 _ Distinc- 

The circumstances under which the Dro- 
visions contained in Ss. 131 (2) (b) and 147 
can be attracted are clearly d stfnguish- 
*5 V? ar distinction between 
2'? n ~ Uat \ 0n °* *be annual value and a 
revised" value referred to in S 147 There 
is no connection between these sections 

(Paras 31, 36) 

k in ?&&£$&&& 

Mercantile Insurance Co ^ and , 

Calcutta, Rel. on. C °' V ' Cor Porat.on of 

(3 ( of J 1923), iP S lti !! 1 7i ) ^ cutta Municipal let 
tte ground ^ kreSS^L-M^^on on 


The provisions contained in cl. (b) are 
of a very general character. It does not 
limit the order for cancellation by any 
particular officer or authority. The 
order for cancellation by any autho¬ 
rity will attract this provision. The 
term ‘irregularity’ is used in the ordinary 
dictionary meaning without predicating any 
special legal significance. The valuation 
which cannot be sustained either being 
wrong on legal objections or for a proce¬ 
dural defect will be equally hit bv cl. (b) 
above. (j? ara 32 ) 

(d) Municipalities — Calcutta Municipal Act 
(3 of 1923), S. 147 — ‘Appeal is preferred un¬ 
der S. 141’ — Interpretation (Interpretation of 
Statutes). 

The phrase "or an appeal i s preferred 
under S. 141” does not fit in with the 
grammatical structure of the section. The 
whole sentence gives a correct and com¬ 
plete sense if in place of “an appeal is pre¬ 
ferred under S. 141” we read "or an ap¬ 
peal preferred under S. 141". With the 
omission of the word “is” there can be no 
doubt whatsoever as to what the legisla¬ 
ture had meant. (Para 40) 

This is one of those very rare occasions 
where the Court will interpret the section 
ignoring the word ’is’ as redundant and 
meaningless. The position would have been 
otherwise if the section could have been 
given sense with the word ‘is’. Then the 
Court would have had no jurisdiction to 
interpret the section ignoring the word ’is’. 

(Para 41) 

Further, the provisions being in the 
nature of a taxing provision, have to be 
strictly interpreted and if there be any 
doubt, the Court must lean in favour of the 
assessee. (Para 42) 

Atul Chandra Gupta and Krishnalal Bnneriee, 
tor Appellant; Santosh Kumar Bose, Probhat 

to Respondent ““ S “ dhir Ban *" 

CASES CITED: 

(A) (’39) AIR 1939 Cal 706: 43 Cal WN 789 
<B > > N ”>J British and uil'cZVZu- 

D/. C 13Si 9 43 d (Cal) COrPOra ‘ 10 " 0i Calculla ' 

p - f M ° OK EHJEE J.: This Is an appeal on 
behalf °f the Corporation of Calcutta and arises 
out of proceedings initiated by the resoondent 

S Ge U * nder , S - 141 > Calcutta SnS S 
objecting to the assessment made in re’snect of 
premises No. 18/13 Dover Lane Calcutta 

S P alnt raised by the 

EF “ W —t'r; 

SS® Sr" 

O' the said * c r*7 e MMe er 0« 
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Small Causes set asfde the valuation holding that 
the valuation should have been made under cl. <b> 
and not under cl. (a) of S. 127. This judgment 
was passed on 13-12-1947. The Corporation of 
Calcutta accepted the decision and did not Drefer 
any appeal to this Court. 

(4) On 14-6-1943, the Assessor of the Corporation 
of Calcutta gave notice to the assessee in the fol¬ 
lowing terms: 

“Please take notice that the assessment of the 
above premises under cl. (a) of S. 127, Calcutta 
Municipal Act, 1923. which was to take effect 
from the first quarter of 1946-47 having been 
set aside by an order made by the Judge of the 
Small Causes Court at Sealdah on 13-12-47, the 
above premises has been assessed under cl. (b) 
of S. 127, Calcutta Municipal Act. 1923, at an 
annual valuation of Rs. 1491 and the said value 
will remain in force for 6 years from the com¬ 
mencement of the first quarter of 1946-47. Please 
note that the land value of the above premises 
is taken at Rs. 3000 per cottah.” ' 

(5) On receipt of this notice objection was filed 
under S. 139 of the Act both about the quantum 
and the proposed period of currency of the said 
valuation. The Deputy Executive Officer of the 
Corporation disposed of the objection under S. 140 
of the Act confirming the period of currency as 
from 1-4-1946 but reduced the quantum from an 
annual value of Rs. 1491 to Rs. 823. 

(6) Against this decision the assessee filed an 
appeal under S. 141 of the Act maintaining that 
the annual value at Rs. 823 would only operate 
under S. 131 (2Kb) of the Act for the unexpired 
portion of the six years, viz., from 1-7-1948. 

(7) On behalf of the Corporation it was con¬ 
tended that the assessee was not entitled to 
file an appeal under S. 141 of the Act inasmuch 
as no objection was raised with regard to the 
quantum but the objection was limited only to 
ihe period of currency of the new assessment. 
Secondly if the Court was competent to enter into 
the point raised the assessment made would operate 
for the entire period of the General Revaluation 
from 1-4-1946. The learned Judge overruled the 
objections raised by the Corporation and held that 
the valuation as determined by the Deputy Execu¬ 
tive Officer would take effect from 1-7-1948 for 
the unexpired portion under S. 131 (2)(b) and not 
from 1-4-1946. It is against this decision that the 
Corporation of Calcutta has preferred the present 
appeal. 

(8) The first question to be considered is about 
the scope of an appeal preferred by an assessee 
under S. 141, Calcutta Municipal Act. 

(9) Chapter 10. Calcutta Municipal Act. 1923, 
deals with the Consolidated Rate. Section 131(1) 
provides, inter alia, that an assessment made by 
the Executive Officer is to have effect for 6 years. 
On a valuation being fixed under S. 131, the Exe¬ 
cutive Officer is to cause under S. 137 to give 
public notice when the valuation has been com¬ 
pleted and where the list may be inspected. In 
every case where the premises is for the first time 
valued or where the valuation previously made is 
increased under S. 131 a special notice is required 
to be given to the owner or occupier under S. 138 
of the Act. 

(10) Section 139 provides: 

"Any person who is dissatisfied with a valuation 
made under this Chapter may deliver at the 
Municipal office a written notice stating the 
grounds of his objection to such valuation.” 

(11) Section 140 requires that the Executive 
Officer or some other officer authorised "shall hear 
the objection” and determine the said objection. 
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(12) It is manifestly clear that S. 139 does not 
in any way, limit the nature of objection which 
may be raised by the assessee. The objection 
raised need not be only about the quantum of the 
valuation made. The assessee, if dissatisfied mav 
raise any objection and under S. 140 "all such 
objections” shall have to be'heard and decided 
by the Executive Officer. "Any person dissatisfied 
with the order passed” under S. 140 may under 
S. 141 appeal to the Court of SmaU Causes. 

(13) It is clear that the Legislature has not, in 
any way. circumscribed the nature of the objection 
which may be raised by the assessee before the 
Chief Executive Officer. He may also take any 
objection before the Court of SmaU Causes. 

(14) It is argued on behalf of the Corporation 
that the only objection which may be raised be¬ 
fore the Executive Officer should be about the 
quantum without raising any question on law about 
the jurisdiction far less about the period of 
currency of the valuation fixed. We do not think 
that there is any substance in this contention. As 
observed in — ‘Government of Bengal v. Corpora¬ 
tion of Calcutta’, AIR 1939 Cal 706 (A), an order 
of the Executive Officer comes within the scope 
of an appeal under S. 141. 

(15) It is incontestable that the period for which 
a valuation is being enforced is an integral part 
of the order appealed against. That which the 
Court is called upon to determine is the question 
of the liability of the assessee and the date from 
which the liability is to take effect is prima facie 
a matter for determination by the Tribunal which 
has to consider the liability of the assessee. The 
period for which the liability is to exist is in¬ 
separable from and is an integral part of the ques¬ 
tion about the determination of the liability. In 
this view, it must be held that it is competent for 
the Court of Small Causes to decide the question 
about the period of currency of the valuation 
fixed. 

(16) We have now to consider whether the 
annual value as fixed by the Deputy Executive 
Officer on 28-8-1949 under S. 140 of the Act after 
hearing an objection filed by the assessee is to 
take effect from 1-4-1946, as contended on behalf 
of the Corporation of Calcutta, or from 1-7-1948 as 
decided by the Court of Small Causes upholding 
the contention raised by the assessee. 

(17) According to the assessee the valuation as 
had originally been proposed having been cancelled 
by the Court of Small Causes on 30-12-1947, Cl. (b) 
of sub-s. (2) of S. 131 of the Act is attracted. The 
new valuation as notified by the Assessor’s letter 
dated 14-6-1948 (Ex. 1) could be levied only for the 
unexpired portion of the six-year period and not 
from the beginning of the first quarter, 1946-47. 

(18) On behalf of the Corporation it is contended 
that Cl. (b) of sub-s. (2) of S. 131 could not be 
attracted in the present case as the Small Causes 
Court had not cancelled the previous valuation "on 
the ground of irregularity” but because the basis 
of calculation only was modified and it was de¬ 
clared that the annual value should have been fixed 
not under Cl. (a) but under cl. (b) of S. 127 of 
the Act. The annual value as notified to the 
assessee by Ex. 1 on 14-6-1948 was really a revised 
valuation in consequence of an objection made by 
the assessee and an order passed after "an appeal 
is preferred under S. 141”. Section 147 of the 
Act makes a special and specific provision whicn 
would apply under such circumstances and 

"the revised valuation shall take effect from the 
quarter in which the first mentioned valuat.on 
would have taken effect” 
i.e., from the beginning of the 1st Quarter 1946-si. 
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(19) It is the common case of both the parties that 
the annual value now being fixed is under sub-s. 
(1) of S. 131 of the Act and the relevant portion 
of the sub-section provides that the annual value 
as may be fixed by the Executive Officer, of lands 
and buildings situated in the several Wards of 
the City 

“shall after such assessment has been made r.y 
the Executive Officer, have effect for a period 
of six years and may be revised thereafter by 
' the Executive Officer at the termination of suc¬ 
cessive period of six years." 

Sub-section (2) of S. 131 of the Act makes provi¬ 
sion when the annual value fixed by the Chief 
Executive Officer under sub-s. (1) of that section 
may be amended or the effect of the annual value 
as fixed being suspended before the expiry of the 
six year period. 

(20» Clause (a) of sub-s. (2) above mentioned 
makes it possible for the valuation to be fixed 
annually and not sexennially. 

(21) Clause (b) of the same sub-section will be 
considered later on after we have referred to the 
other sub-clauses. 

(22) Clauses (c) and (d) provide for a revalua- 
tx)n of the premises during the six-year period. If 
during the currency of such period either any sub¬ 
stantial alteration and improvement is made or if 
ftny new building is erected. In both these cases 
the new intermediate valuation is to remain in 
force until the expiration of the original six-year 
period. 

fifi 2 ?’ C1 . aus ! (e) of that sub-section allows on the 
luifilment of certain conditions the assessee to 
apply for revaluation if during the currency of 
such six year period the building standing thereon 
is demolished or there is depreciation of value on 
. ^ 0Und T s beyond th e control of the owner or occu- 
j pier In these cases also the revised valuation is 
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s. (1) of S. 131 but during the currency of the 
period are 

1. when the valuation of a premises has been 
cancelled on the ground of irregularity or 

2. when for any other reason "no annual value 
is assigned" to it under the Act. 

(28) What is really meant by the expression that 
a valuation has been cancelled on the ground of 
irregularity? Mr. Gupta on behalf of the Corpora¬ 
tion frankly stated that the real implication on the 
first part of this clause is not at all clear but it 
seems that the legislature intended to limit the 
application of this clause to cases where the valua¬ 
tion has been cancelled "on the ground of irregu¬ 
larity", that is. where a valuation is to be can¬ 
celled on the ground of some procedural defect. 
This clause will not be attracted when the valua¬ 
tion is found to be illegal or when a valuation is 
either directed to be revised or is revised for which 
specific provision is made under S. 147 of the Act. 

(29) Mr. Gupta contends that though the language 
used in cL (b) of sub-s. (2) of S. 131 of the Act is far 
from being clear it appears that those provisions 
will be attracted if and when an assessment is 
made by a person other than one competent to 
make the valuation. The valuation so made or 
fixed is wholly without jurisdiction and assessment 
made on such illegal valuation would be set aside. 
In such circumstances the proper steps which are 
taken for the first time for determining the annual 
value under sub-s. (1) of S. 131 will have the 
effect, from when the correct valuation Is made 
and not from the beginning of the six-year period 
till the end of that period. 

(3°) He further contends that if a valuation is 
made which is objected to as not having been 
properly made, as when a property is required to 
be valued under cl. (a) of S. 127 is initially valued 
, (b > °, r vice versa, if such an error is 
commiUed that is not on a question of procedure 
affec i‘ n 8 th ? Jurisdiction of the valuing 
r£i y > S ^ ch error may be detected either by 
i.' Chle( Executive Officer when hearing an ob- 
jKtlon under S. 140 or by the Court of Small 
U Q nder , S , 141 ‘ or by Ms Court when hear- 
5 m.i V Ppea trom the decision of the Court of 

55? M In latter case cl - <*» Of sub-s. 

h 2 ' 0 n S o S 0t £ attra cted. it is contended 
that in su.h a case the steps taken by the Chief 
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however, to restrict the operation of cl. (b) of sub- 
s. (2) of S. 131 to a case of “cancellation” on the 
ground of irregularity as contra-distinguished from 
a cancellation case on 'legal objections'. There is 
no foundation for such differentiation in the pre¬ 
sent case. Tlie previsions contained in cl. (b) are 
of a very general character. It does not iimit the 
order for cancellation by any particular officer or 
authority. The order for cancellation by any 
authority will attract this provision. The term 
irregularity is used in the ordinary dictionary 
meaning without predicating any special legal 
significance. The valuation which cannot be sus¬ 
tained either being wrong on legal objections or 
for a procedural defect will be equally hit by cl 
(b) above. 

(33) This interpretation will be clear from the 
other clauses appearing in cl. (b). If in respect 
of a property no annual value has been assigned 
to it for whatever reason it may be. the attempts 
made by the Chief Executive Officer to assess it 
for the first time under sub-s. (1) of s. 131 will have 
efTect not from the beginning of the six year period 
but for the unexpired portion of such period. The 
circumstances under which ci. (b) may be attract¬ 
ed are of the same species—there is no existing 
annual value fixed for the premises, either because 
the earlier valuation is cancelled or that no annual 
value had been assigned. 

(34) Reference was made in this connection in 
the lower court and also before us to an unreported 
judgment of this court in the matter of ‘North 
British and Mercantile Insurance Co. Ltd. v. Cor¬ 
poration of Calcutta (Judgment delivered by S. R. 
Das J. on 13-5-1943) (B>. The order in this case was 
made on the court being moved under S. 45. 
Specific Relief Act. A particular premises belong¬ 
ing to the assessee North British Mercantile Insu¬ 
rance Co. Ltd. had been valued under sub-s. (1) of 
s. 131 for general revaluation under s. 127 (a) of 
the Act. Tlie objection raised by the assessee was 
overruled by the Deputy Executive Officer and an 
appeal was taken therefrom to the Presidency 
Small Cause Court. That court on consideration of 
the evidence adduced held that the assessment 
made under s. 127 (a) could not be sustained and 
it was accordingly set aside. The Court further 
observed 


“the case is remanded and the respondent Cor¬ 
poration Is directed to assess the valuation of 
the premises in accordance with law”. 

This direction by the Court was taken to be in the 
nature of a remand order and fresh assessment 
made after splitting up the premises into 3 sepa¬ 
rate numbers and this order was placed before the 
learned Chief Judge. The assessee raising an 
objection to tlie procedure followed the court did 
not further consider the fresh assessment made. 
The Corporation during the hearing of the appli¬ 
cation under s. 45, Specific Relief Act, accepted 
the position that the procedure followed by the 
Corporation was one which was not contemplated 
by law. The Corporation thereafter without taking 
any further step for determining the annual 
value under sub-s. (1) of S. 131 issued rate bills in 
connection with the premises with effect from 
the beginning of the 6-year period and at the rate 
which was in force during the previous six-year 
period. The assessee came to this court to res¬ 
train the Corporation of Calcutta from realising 
the amount mentioned in the rate bills. This Court 
held that the Corporation was not entitled to issue 
the rate bills on the basis of the old valuation and 
that the further direction given in the concluding 
sentence in the judgment of the Court of Small 
Causes was wholly without jurisdiction. A restraint 
order was accordingly issued. 


(35) An appeal had been taken against this 
decision by the Corporation of Calcutta in Appeal 
ho. 6 of 1943 but it appears from the records 
(which we had called for) that the appellate 
bench was intimated on 9-11-1943 that the appeal 
would not be proceeded with. The appeal was 
accordingly dismissed with costs. 


(33) S. R. Das J. came to the conclusion that 
there ^vas no connection between S. 131 (2) (b) and 
S. 147 of the Act. The latter section would be 
attracted only when either the Chief Executive 
Officer or the Court on an appeal being preferred 
to it modifies, a valuation made by the Chief 
Executive Officer and substitutes a new revised 
valuation. Section 131 (2) (b) on the other hand 
applies in cases where the authority hearing the 
objection cancles a valuation made without fixing 
a new valuation in the order. On such cancellation 
tlie property has no valuation and the steps which 
are to be taken by the Corporation, if such further 
steps are available to the Corporation under the 
law, are that the Corporation starts the proceed¬ 
ings from the beginning . The objection which had 
previously been raised by the assessee on the ori¬ 
ginal valuation fixed by the Corporation is finally 
determined aud disposed of and the same proceed¬ 
ings did not continue thereafter. 

•' (37) When the Corporation proceeds to fix the 
annual value after the previously fixed annual 
value is cancelled, the assessee has again the 
right to file objections to the new valuation and 
the whole gamut of the procedure laid down from 
s. 133 is available to the assessee. Such objections 
raised to the new valuation have to be heard by 
the authorities concerned giving further right to 
the assessee to come up on appeal under Ss. 141 and 
142 of the Act. 


(38) On the other hand when a valuation fixed 
by tlie Corporation is modified by the Chief Execu- • 
tive Officer while hearing an objection under S. 149 
or by the court either under S. 141 or S. 142 and 
such valuation is revised substituting another 
figure for the original one. the assessee has no 
right to file any fresh objection under S. 139 of 
the Act. Except for the ordinary right of taking 
an appeal from the decision of one to another 
under S. 141 or S. 142 of the Act. no other right 
enures to the benefit of the assessee. 

(39) While in the case of S. 131 (2) (b) there is 
no revised valuation but a new valuation, in the 
case of S. 147 a reference is made to a revised valua¬ 
tion. 

(40) In passing, reference may be made to what 
appears to be a clear printing mistake appearing 
in S. 147 which has made a part of that section 
wholly meaningless. Section 147 as it now stands 
begins with 

“When the valuation of any land or building is 
revised in consequence of an objection made 
under S. 139 of S. 146. sub-s. (2) or an appeal is 
preferred under Section 141, the revised valuation 

shall take effect .” 

The phrase “or an appeal is preferred under S.| 
141“ does not fit in with the grammatical struc-) 
ture of the section. Further, when an appeal is pre- / 
ferred, that fact by itself cannot always lead to a 
revised valuation. Only if an appeal is successful 
aud the Court fixes a revised valuation the contin¬ 
gency referred to in that section may arise. Tlie 
whole sentence gives a correct and complete sense 
if in place of “an appeal is preferred under S. Hi 
we read “or an appeal preferred under S. 141 . win 
the omission of the word “is“ there can be no doubt 
whatsoever as to what the legislature had meant. 

— the section to be attracted only when the valua¬ 
tion is revised in consequence of an objection 
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under S. 139 or S. 14S (2) or an appeal under sec¬ 
tion. It is worthy of note to refer to the fact that 
S. 147 in Act 3 of 1923 v;as S. 169 in the old Rep¬ 
ealed Act 3 of 1833. The language now appearing 
in S. 147 in the present Act is exactly in the san.e 
terms as in S. 169 of the Repealed Act. with this 
exception that the word "is' absent in the old sec¬ 
tion between the words "an appeal" and "preferred 
under S- 141". 

(41) We have not been able to trace out how and 
when this word "is" appearing in the 1923 Act. 
which introduces doubts and makes the section 
meaningless, was introduced. The present case is 
one of those very rare occasions where the Court 
will interpret the section ignoring the word 'is' as 
redundant and meaningless. The position would 
have been otherwise if the section could have 
been given some sense with the word 'is' be¬ 
ing present — the Court would have had no juris¬ 
diction to interpret the section ignoring the 
word 'is'. 

(42) The provisions which we are required to 
interpret are in the nature of a taxing provision 
and the provisions have to be strictly interpreted 

and lf th f er l ^ aUy doubl the Court mus t lean in 
favour of the assessee. 

(43) The result, therefore, is that the Court of 
SmaU Cause had rightly decided the issue about 
the date from which the assessment now made is 
to take effect that is from 1-7-1948. 

costs 4> TniS Appeal is accordingly dismissed with 

(45) GUHA RAY, J. I agree. 
b/ D.r.r. Appeal dismissed. 
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he Sessions Judge or the District MaS 

S «s h lm n Kr ed even th °ugh under 


S.^559(l^'traQsjg r 0 ^ c t5 ft virtue of 
ordinate to him a cas? nf ^?? g ‘ strate sub- 
was taken by his pSdeLSr Tara”) 
Anno: Cr. P. C., S. 192 N l- s mow ? 

(c) Criminal P. C (1898) S ^ 

S,dC lffs n tr°ue ~ 

145 ^‘mainMiS tfSg&JT S ‘ 

tual possession, or wher* „ the . ac ~ 

took place within two month?h P n °f Ss iS n 
drawing up of the nrnS hs be fore the 
point is actual rv^cc^>e C l eedlngs, the main 
alleged S dateof - Prior to the 

Magistrate in Such « ™ SS,0 IV But the 
Peruse (he written SJSgulutta £ 


the parties who claim the right to possess 
the subject-matter of the dispute, and he 
has to consider the effect of all such evi¬ 
dence as may be produced by the parties 
respectively and so the Magistrate must 
consider and deal with the documentary 
evidence produced in the case. (Para 9) 
Anno: Cr. P. C., S. 145 N. 38. 

(d) Criminal P. C. (1898). S. 145 — Order 
under S. 145 — Order is not bad merely be¬ 
cause all interested persons are not made par- 
jj es — Order is valid so far as parties actually 
before Magistrate are concerned. (Para 10> 

Anno: Cr. P. C., S. 145 N. 20 and 58. 
Binayak Nath Banerjee and Bibhuti Bhusan 
Das Gupta, for Petitioners; S. S. Mukherjee, 
A. C. Roy, Sunil Mookerjee and Hemendra 
Nath Banerjee, for Opposite Party. 
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Sushil Das (petitioner 2) were in possession of the 
disputed land. 

(2) On the petition filed before the S. D. O. by 
the first party Gourgopal Chakravarti, the S. D. 6. 
Sri P. M. Sanyal on 31-5-50 issued an order under 
Section 144. Cr. P. C., on the second party directing 
them not to go upon the disputed land and not to 
proceed with the construction of the building on 
the land and to show cause by 15-6-50. After hear¬ 
ing both parties and considering the police report 
received in the meantime, the S. D. O. Sri P. M. 
Sanyal on 23-6-50 drew up proceedings under S. 
145, Cr. P. C., and also attached the disputed land 
under Section 145 (4), Cr. P. C. On 29-8-50 writ¬ 
ten statements having been filed by both parties, 
Sri A. B. Mukherji transferred the case to Sri S. L. 
Banerji. Magistrate, first class, for disposal. Sri 
S. L. Banerji heard the case and passed final orders 
on 3-9-52 declaring the first party’s right to posses¬ 
sion in the disputed land. 

(3) Three points have been urged in support of 
this revrisional application by the second party — 
firstly, that Sri S. L. Banerji had no jurisdiction 
to try the case, the case not having been validly 
transferred to him; secondly, that the learned try¬ 
ing Magistrate dealt with the question of title and 
not with the question of actual possession and that, 
therefore, his order cannot be sustained; and third¬ 
ly that there was defect of party inasmuch as no¬ 
tice of the proceedings under Section 145 was not 
served on the ladies, viz., Sudharani and Binodini. 

(4) A preliminary objection has been urged on 
behalf of the first party O. P., viz., that this revi- 
sional application is not maintainable as no appli¬ 
cation was filed before the Sessions Judge. Alipore, 
for referring the case to the High Court under S. 
438, Cr. P. C. This argument is based on the prin¬ 
ciple that when a superior court and* an inferior 
court have concurrent jurisdiction in a matter, the 
inferior court should be moved first. This is, how¬ 
ever, not a case where the High Court and the 
Sessions Judge have concurrent jurisdiction; it is 
only the High Court that can set aside or modify 
an order passed by a Magistrate in a proceeding 
under Section 145, Cr. P. C., the Sessions Judge 
could only refer the case to the High Court under 
Section 438, Cr. P. C., for order if he were satisfied 
that there was any illegality in the order of the 
Magistrate. It is no doubt true that there are 
rulings to the effect that even in such cases the 
Sessions Judge ought to be moved first, but the 
rulings are not uniform and it has been held in 
some cases that where the High Court has issued a 
rule, the matter should be disposed of on merits 
even if the Sessions Judge has not been moved. 

It is not necessary to discuss the case law on this 
question, for the statute is clear; Section 439 sub¬ 
section Cl), Cr. P. C-. provides that the High Court 
may in its discretion exercise its revisional powers 
in the case of any-proceeding the record of which 
has been called for by itself, or which has been 
reported for orders, or which otherwise comes to 
its knowledge. Thus the High Court may deal 
with cases reported under Section 438 by the 
Sessions Judge or the District Magistrate, as well 
as with cases of which the records have been direct¬ 
ly called for by itself. The High Court’s power 
to call for records is not restricted to the cases in 
which the Sessions Judge or the District Magis¬ 
trate has been moved, even though under Section 
435. Cr. P. C.. the High Court, the Sessions Judge 
and the District Magistrate have a concurrent 
jurisdiction to call for the records of any case. The 
preliminary objection, therefore, fails. 

(5) The first point urged on behalf of the peti¬ 
tioners is that Sri S. L. Banerji had no jurisdiction 
to try the case as the case was not validly trans¬ 
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ferred to him. Sri F. M. Sanyal, S. D. o„ heard 
both parties and considered the police report and 
then drew up proceedings under Section 145 Cr 
P. C., on 23-5-50; he therefore took cognisance of 
the case and it is urged that under Section 192 
(1>, Cr. P. C., he alone was competent to transfer 
the case to another Magistrate for disposal, and 
that the transfer made on 29-8-50 by’ Sr. 
A. B. Mukherji was without jurisdiction. If gri 
A. B. Mukherji had been merely a First Class 
Magistrate of Alipore, no doubt the contention 
above would have tyeen unanswerable. But it lias 
appeared that on 29-8-50 Sri A. B. Mukherji was 
the S. D. O. at Alipore, having taken over from 
Sri F. M. Sanyal in the meantime. As successor 
in office to Sr. F. M. Sanyal he must be deemed 
to have stepped into the shoes of Sri F. M. Sanyal 
and he could, therefore, transfer all cases in which 
Sri F. M. Sanyal had taken cognisance. This 
follows directly from the terms of S. 559 (I), Cr. 
P. C. 

(6> On behalf of the petitioners it has, however, 
been urged that Section 559 (1), Cr. P. C. strictly 
interpreted does net authorise a successor S. D. O. 
to transfer the cases of which cognisance was taken 
by his predecessor. Section 559 (1) runs as fol¬ 
lows— 

' Subject to the other provisions of this Code, the 
powers or duties of a Judge or Magistrate may 
be exercised or performed by his successor-in¬ 
office.” 

Section 192 sub-section (1), Cr. P. C., runs as fol¬ 
lows 

’’Any Chief Presidency Magistrate, District Magis¬ 
trate or Subdivisional Magistrate may transfer 
any case, of which he has taken cognisance, for 
inquiry or trial, to any Magistrate subordinate 
to him.” 

Since a Subdivisional Magistrate’s powers may be 
exercised by his successor-in-office “subject to the 
other provisions of this Code” and since the Cede 
provides that a Subdivisional Magistrate may trans¬ 
fer a case "of which he has taken cognisance”, it 
is urged for the petitioners that the successor 
S. D. O. cannot transfer cases of which he has not 
taken cognisance, being subject to the provisions 
that only a Magistrate who has taken cognisance 
of a case may transfer the case. In support of 
this proposition, reference is made to some observa¬ 
tions made by Biswas J. in the case — ’Ramkrishna 
Sinha v. Emperor A. I. R. 1938 Cal. 195 at page 198 
(A); referring to Section 559, Cr. P. C., the learned 
Judge observed as follows— 

“A difficulty may. however, arise in applying this 
section, from the words ‘subject to the other pro¬ 
visions of this Code’. These words may be sup¬ 
posed to exclude Section 192 from the operation 
of Section 559. If Section 559 is read subject 
to Section 192. it may well mean that the powers 
under the latter section are not intended to be 
exercisable by a successor-in-office. The ques¬ 
tion is not free from difficulty, and as cl. (f> of 
Section 529 would be enough to dispose of th.s 
case, we do not feel called on to express any 
opinion on this point.” 

Biswas J. was dealing in the above case with the 
question of validity of a transfer of a case to 1 
self by the second officer who was dealing with Me 
general file of the Subdivisional Officer during the 
temporary absence of the latter from the ncaa- 
quarters. The learned Judge observed that m 
such a case there was undoubtedly a detect oi 
iurisdiction, but held that in the view generally 
taken by the Calcutta High Court, the defect was 
cured by Section 529 (f>. There has, however.- 
been a departure in recent cases from the view 
that such a defect can really be cured by Sectio 
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529 (f); vide — ‘Tulsibala Rakhit v. N. N. Hosal’, 
AIR 1953 Cal 109 (Bj and — Khudiram Ghosh v. 
State', A. I. R. 1953 Cal 573 <C> where the con¬ 
trary view has been taken. In the present case 
it is not argued for the opposite party that Sec¬ 
tion 529 (fi has any appiicat.on; it is. however, 
urged that Section 559 (1) is a sufficient answer to 
the contention that the transfer was invalid. 

(7) There appears to be no case where this par- 
ticular question, viz., the powers of a successor-in- 
* office under Section 559, has been directly con¬ 
sidered. In — 'AIR 1938 Cal 195 (A)' the ques¬ 
tion was touched upon but not decided. The ten¬ 
tative discussion in that case gives only one side 
of the picture but does not touch ihe other side. 
A functionary like the Sub-divisional Officer has 
powers by virtue of his office under various sections 
of the Code; the exercise of these powers does not 
depend on his being the successor-in-office of an¬ 
other functionary. Thus a Sub-divisional Officer 
may under Section 190 by virtue of his office take 
cognisance of offences and under Section 192 (li 
transfer any case of which he has taken cogni¬ 
sance to any other Magistrate subordinate to him 
It is only when he has to deal with matters partly 
dealt with by his predecessor that the question 
comes of his exercising powers of this predecessor. 

The Sub-divisional Officer transfers a case of 
which he has taken cognisance himself, by virtue 
of his own powers of office; but when he transfers 
a case of which cognisance was taken by his pre¬ 
decessor, he exercises, by virtue of Section 559 (1) 
0f !? ls predec€SS0r W transfer a case of 
had taken cognisance. To 
take another instance, a Magistrate taking coe- 

?.!m n i Ce ,° f offence whe n satisfied that there is 
; !^® clent ground for proceeding shall issue sum- 

4 tton^iw- T^ nt ag ? f lnst the a ccused under. Sec- 
haf himJ? tlus * at . t « r - where a Magistrate, who 

taken 1 rwnkotf eiVed H! e of complaint and 

r the case ' the summons 

on he f e ^ rci ^ s ^ Powers conferred 

on him by virtue of his office, but where his Dre- 
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ther subject in the maV* f successor is fur- 
heard cSe to the nro^ ter °/ toal of a part- 

interpretation made abore ^ow noM™ Ttm ^ 
the words of S. 559(1). QOes not lgnore an F of 

successor* S° t D er o ha SinS e ri ln i €rp r tatl0n that p 
204 or s. 192 with whether under S. 

fake cognisance would mot which he did not 
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useful purpose An inf*m en I a( iz ed 559 for any 
5*2“* * regarteT/^^K this re- 
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P. C., was rightly and validly transferred by the 
then S. D. O. Sri A. B. Mukherji to Sri S. L. 
Banerji, a Magistrate subordinate to the S. D. O. 
and tnat, therefore, Sri Banerji had jurisdiction 
to try the case. 

(8; Section 599(1), Criminal P. C., relating to 
the powers of the successor-in-office was enacted 
only in 1923. The question naturally arose also 
before 1923 whether and when the successor-in- 
office could exercise the functions of his predeces¬ 
sor. The general trend oi decisions was that the 
word court’ implied an idea of continuity, and 
that the powers under the Code having been con¬ 
ferred on courts, they could be exercised by the 
successor-in-office (vide Chitaley and Rao*s Cri¬ 
minal Procedure Code, note 1 to S. 559). The Cal¬ 
cutta High Court definitely took that view. As 
early as 1868 , in interpreting the provision that 
the court which sentences an offender to fine may 
levy the fine (S. 61 oi the Code of 1861, corres¬ 
ponding to S. 386 of the present Code) it was held 
that the successor-in-office of the Judge or the 
Magistrate who passed the sentence might levy 
the fine imposed by his predecessor, vide Chun- 
aer Coomar Mitter v. Madhocxsoodun Dey\ 9 
W. R. Cr. 10 (PB) (D). The principle of conti¬ 
nuity of a court was affirmed by another Pull 
Bench in 1910 in — ‘Bahadur v. Eradatullah 

in U rP^f 37 f Ca f l 642 (E) * where il was held that 
m respect of offences specified in els. (b) and (c> 

(1) s - 195 * the successor-in-office of 
the Judge or Magistrate before whom the offence 

ed was to make the com¬ 

plaint The provision of the Code is that where 

aforesaid fences is committed in or 

rnnrt ^l 10 o a t0 * Pr0Ceedin S ™ any COUrt. SUCh 

orHinatJ CO 'i rt t0 WhiCh C0Urt is sub- 
ma L make the com Plaint; it was held 

£ • th K C0Urt c ° ntinued the same notwithstand- 

hprpfnrp ha ?h« °/ officers Priding therein and. 
therefore, the term ‘such court 1 included th rt 

wen l^h f 6 Wh ° m the offence was committed as 
well as his successor-m-interest. 

Magistrate and Magistrates of the 
first and second (and third) classes are courts 

9 nhHi * Ctlng , J udlciall y* vide S. 6 of the Code^The 
Subdivisionai Magistrate and the rhipf ine 
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evidence in the case is ‘prima 
facie’ in favour ot the first party O. P.; the c. s. 
Khatian as well as the Municipal assessment re¬ 
gister showing the name of the first party's pre- 
decessor-in-interest Haripada Maity; and the as¬ 
sessment register showing also the name of 
Suprava Debi (wife of the first party) after the 
purchase of the disputed land in her name; more¬ 
over the existence of two ‘kabalas bearing the 
same date raid executed by the same vendor in 
respect of the two parts of c.s. plot 113, in favour 
of Haripada Maity and Gopal Dhar respectively, 
is apparently against the petitioners’ case that 
Gopal purchased the disputed land in the •benami* 
of Haripada. It was the duty of the learned 
Magistrate to consider all this documen¬ 
tary evidence. If the learned Magistrate 
had, however, relied entirely or even chiefly 
on the documentary evidence, he would 
undoubtedly be wrong; for the question of actual 
possession and the date of such possession are the 
most important questions in the proceeding. 

But the learned Magistrate did not overlook these 
points; he discussed the oral evidence carefully 
and came to the definite conclusion that the first 
party was in possession till the first week of 
Jyaishtha 1357 B. S., i.e., the 3rd week of May 1950, 
and that the second party started construction 
of the building on the disputed land from the 4tn 
or 5th of 'Jyaishtha* 1357 B. S. It has been urged 
for the petitioners that the proceedings were drawn 
up on 23-6-50 and the land was attached at the 
same time; and then it was found that there 
was a building on the disputed land the construc¬ 
tion of which had proceeded up the first floor 
level (ground floor roof level) and that if the con¬ 
struction had started on the 18th or 19th May, 
1950, it could not have proceeded to that extent 
by 23-6-50, all the more because there was an 
injunction against construction issued on 31-5-50. 

There was evidence, however, that the peti¬ 
tioners pushed on construction by employing many 
men, and P. W. 3 stated that construction went 
on at night also. Hence it could not be said 
that the existing building could not have com¬ 
menced on 18th or 19th May and that it must 
have commenced in February or March as alleged 
by the petitioners second party. There was evid¬ 
ence in support of the finding on the questions 
of fact made by the learned Magistrate; and he 
did not overlook the importance of the question 
of actual possession and the time thereof; and 
therefore there is no substance in the point urged. 

(10) The last point is that there was defect of 
party as notice of the proceeding under S. 145 
was not served on the ladies, petitioners 3 and 
4. It appears from the order sheet of the case 
that though Sudharani and Binodini were made 
parties, notices on them were not properly served; 
the first party filed a petition for reissue of notice 
on them but the learned Magistrate observed as 
follows, vide his order dated 6-10-50: 

“Considered the petition of the first party. As 
the husbands of Sudharani Dasi and Binodi 
Dasi have been made parties in the case and *s 
they in their written statements have admitted 
possession through their wives (perhaps the 
learned Magistrate meant on behalf of their 
wives) I do not find any reason for including 
Sudharani Dasi and Binodini Dasi as members 
of the second party”. 

The ladies were originally made parties but after 
defective service of notice on them, no fresh no¬ 
tice was issued on them and, therefore, it has to 
be deemed that they were not validly made parties. 
But an order under S. 145, Cr. P. C.. is not bad 


merely because all interested persons are not made 
parties. So on this ground there is no reason 
to set aside the final order of the learned Magis¬ 
trate. The order is valid so far as the panics 
actually before the learned Magistrate are con¬ 
cerned. 

(11) Hence this application fails and the rule is 
discharged. 

(12) MITTER, J.: I agree. 

A/V.R.B. Rule discharged. 1 
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Bamapati Bhattacharjya and others, Appel¬ 
lants v. Sm. Laxshmi Bibi, Respondent. 

Letters Patent Appeal No. 13 of 1952, D/- 
11-12-1952, from judgment of R. P. Mookerjee 
J., in A. F. A. O. No. 11 of 1951, D/- 25-4-1952. 

(a) Tenancy Laws — Bengal Non-Agricul- 
tural Tenancy (Temporary Provisions) Act (9 
of 1940), S. 4 — Order under — Effect on 
execution completed by delivery of possession 
(Tenancy Laws — W. B. Non-Agricultural Act 
(20 of 1949), S. 88). 

Where after the delivery of possession to 
the decree-holder in execution of his decree 
for ejectment, the Court makes an order 
under S. 4 of the Bengal Act 9 of 1940, 
restoring possession back to the tenant, the 
effect of the order is to set aside the order 
for delivery of possession made in favour 
of the decree-holder and the satisfaction of 
the prior execution petition becomes illu- / 
sory. The result is that the prayer which 
was made by the decree-holder in his ap¬ 
plication for execution in 1940 remains un¬ 
disposed of, as no further proceedings could 
be taken in that execution proceeding so 
long as the 1940 Act was in operation. The 
execution proceedings, therefore, must be 
deemed to be pending within the meaning 
of S. 88 of the Non-agricultural Tenancy 
Act of 1949 and action can he taken in that 
execution proceeding provided it is avail¬ 
able to the decree-holders in view of the 
provisions-of 1949 Act. (Para 4) 

(b) Tenancy Laws — W. B. Non- Agricultural 
Tenancy Act (20 of 1949), S. 2 (5) — Non-agr - 
cultural tenant includes ex-tenant. 

For the purpose of applying the Act to 

proceedings pending at its commencement, 
the words "non-agricultural tenant must 
be taken to include a tenant whose tenancy 
was determined by a notice to quit, but who 
remained in possession in spite of the notice 
and a decree in ejectment. (Para *) 

(c) Tenancy Laws — W. 8. Non-AgiicuMtt»! 
Tenancy Act (20 of 1949), S. 91 ( 1 ) and (2) - 
Effect of repeal of Bengal Act, 9 of 1940. 

Section 91 (1) merely repeal the 1040 
Act. What the consequence of thef repeat 
would be, would depend on the effect oj 
repeal of a temporary Act under the general 
rules of interpretation. 

It cannot be said that S. 91. (2) neces¬ 
sarily implies that all the provisions of and 
all the orders made under the 1940 
must be deemed to be non est. On tne 
other hand as regards the order whieh had 
been completed and which had full etiec 
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before the repeal of the 1940 Act must be 
taken to have been properly passed. 

(Para 5) 

Benoyendra P. Bagchi and Jnanendra Mohan 
Dey, for Appellant; .vianindra Nath Ghosc and 
Anil Kumar Sen, for Respondent. 

CASE CITED: 

(A) (’42) AIR 1942 Cal 49: 46 Cal WN 174 

, G ‘ N ° AS J - : This “ an a - D - oeai behalf of the 
decree-holders under cl. 15, Letters Patent, and is 
^ directed against a judgment of Mookerjec J. 

(2) By a Kabuliyat dated 11-3-1921, the respon¬ 
dent Lakshmi Bibi took a lease of the disputed 
property from the predecessors of the appellants 
This lease, it is not disputed, created a non-agri- 
cultural tenancy. The appellants served a notice 
and thereafter on the expiry of the notice, 
instituted a suit in ejectment. The suit was de- 
creed on 26-2-1940. This decree was executed and 
the appellants who are the decree-holders took pos¬ 
session on 26-4-1910. It is stated that in pur- 

r^A C ? of i ne ° r , der of the Court the decree-holders 
£ aid f ? r i he ; ,aIue of the structures. The posses- 

ed on 2S-1940 Crt ' C lderS W3S thereatter confirm- 

(Temrv,r^D 4t) '. * he N °n-agricultural Tenancy 
(Temporary Provisions) Act of 1940 came into force 

T ?°' 6 ~ 1940 ' the respondent filed a peU- 

aside the ordp C \ u the said Act for setting 
a _ de the order for delivery of possession and fn~ 

^7 7 1940 °fh^ CSSi ° n , 0l i he disputed property. On 
!, he decree-holders not opposing the ao- 
plication, the Court made an order in terms of S 

and ^ a f ,de the order for delivery of ™sleSon 
and directing restoration of possession ThP 

ah?SnH Udg H found that hereafter Lakshmi 
B:b continued in possession. The life of the Z 

‘ 0f lSi ’ w£ i t h heS 

aftS ^tended 7t °L two years and il was there- 

SgfsS 

Act of 1940 on If ifi'KS ? enancy 
an application for execution ^ .£ PC *i Uants made 
they had obtained £ far the decree whlch 
Prayed for recovery M 26 - 2 - 1940 and 

Order 21, Rule L^Civil^c^e J* 0tl f Ce under 
served. The two MurtT b^ln^..2 lrec } €d be 
question whether thrnoUce b undpr d if!. red on the 

m tht C r? de had been S e rvS der ° rder Rule 

finding on thf qK?n '“ tow® *u 0t come 10 a 
for execution was made ,J Vben 0,6 application 
objection that she flled aa 

der the 1949 Act S-iii £ ^ P rote ction un- 

the objection but o™ ap £ al ^ gave effect to 
court reversed the decisio^nf £ e , lo , w f r appellate 
directed delivery ff l? trial Jud ge and 

the respondent took ™ ^ >nsL this order. 
Mookerjee J. set aside tte o?Her l i? this Courfc - 
iate court and allowed thennrL°f flower appel- 
pondent. it ?PP®al filed by the res- 

^Mr XcwT r °^ 

now be regarded as^ Bibi cannot 

y'ew of the fact that !J]5 rlc li ltural tenant in 
for the price o f th e Jta,i. Wre * holders had paid 

which Is essentially a aSS , F* Question 

vassed in any of toe SI * was not can- 
when the respondent ££. the other hand, 

cation under Section 4oft^ ioio l i n ? de an a PP»- 
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Bamapati V. Laxshmi Bibi (G. 

tion of possession. It does not appear from the 
record tnat the huts have been removed. In these 
circumstances, it is too late in the day no;v for the 
decree-holders to agitate this question of f^ct in 
the third court of appeal. This contention must 
therefore be over ruled. 

(4i Mr. Bagchi has next contended that the pre¬ 
sent execution which was levied by his chems was 
a new- execution, and that the old execution winch 
W“ s started rn 1940 had come io an end'. On this 
supposition, lie has contended that Section 88 of 
the 1949 Act has no application. He has there¬ 
fore suggested that the decree-holders were entitl- 
f, d l ° exe f„. 1 ^ l , he:r decree for ejectment passed in 
19 -°- limitation having been saved by the 

^ ect;0n 7 of lhe 1910 Act and S. 
8 j of the 19,9 Act. Tins contention would have 
required cons.deration if wc had accepted the basic 
argument on which the contention was bS 
namely, that the present execution was a newS 
cution and the execution proceedings taken in 1940 
had come to an end. In my opinion, the execu ion 
which was started in 1940 had not been completely 
disposed of. The decree-holders prayed for re¬ 
covery of possession in execution of their decree 
m ejectment. They had obtained an order frem 
the executing court for delivery of possession and 

Serv °nf fr om that court confirming d£ 

th _ possession. There is also an order that 
the^ecrtion case was disposed ol „a fulTKiX 
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The question therefore is whether for the purposes 
of the 1949 Act Lakshmi Bibi could be regarded as 
a non-agricultural tenant. It is no doubt true 
that the 1949 Act does not expressly say that a 
non-agricultural tenant includes an ex-tenant, but 
if we apply the principles which were enunciated 
by a Special Bench of this Court in — •Sukumari 
Devi v. Rajdhari Pandey', AIR 1942 Cal 49 at p. 
51 (A), namely, that the word must be used in a 
popular sense as including a tenant who has re¬ 
mained in possession in spite of the service of no¬ 
tice to quit coupled with a decree in ejectment, it 
may be Justly said that the corresponding word in 
the 1940 Act should bear the same construction. In 
other words, for the purpose of applying the 1949 
Act to proceedings pending at its commencement, 
the words "non-agricultural tenant" must betaken 
to include a tenant whose tenancy was determined 
by a notice to quit but who remained in posses¬ 
sion in spite of the notice and a decree in eject¬ 
ment. It cannot be disputed that if the words are 
taken in that sense, the respondent Lakshmi Bibi 
is entitled to protection under Section 7 of 1949 
Act. 


(5) Mr. Bagchi also contended that Section 91 
must be read as implying that after the passing 
of the 1949 Act the operation of the 1940 Act was 
wiped out. He has referred us to the two clauses 
of Section 91 and has drawn our attention to the 
principles governing cases of ‘casus omissus'. In 
my opinion. Section 91 (1) merely repeals the 1940 
Act. What the consequence of the repeal would 
be, would depend on the effect of repeal of a tem¬ 
porary Act under the general rules of interpreta¬ 
tion. It cannot be said that Section 91 (2) neces¬ 
sarily implies that all the provisions of and all the 
orders made under the 1940 Act must be deemed 
to be ‘non est\ On the other hand, in my opinion, 
as regards the order which had been completed 
and which had full effect before the repeal of 
the 1940 Act must be taken to have been properly 
passed. This contention of Mr. Bagchi must also 
fail. 

(6) In the result this appeal fails and must be 
dismissed with costs. 


(7) SEN J.: I agree. 
B/D.R.R. 


Appeal dismissed. 


A.I.R. 1953 CALCUTTA 782 (Vol. 40, C. N. 295) 

CHUNDER J. 


Hridoy Krishna, Petitioner v. Mrinal Bala, 
Opposite Party. 


Civil Rule No. 1243 of 1952, D/- 13-5-1953. 

Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (17 
of 1950), S. 9, Sch. A — Applicability — (Civil 
P. C. (1908), S. 11). 

Schedule A held applicable because the 
premises under the very same tenant were 
actually let out though as part of another 
premises — Reasonable rent Previously 
assessed — Decision c^not be ‘res judicata 
as regards rent actually payable Rent 
actually payable held was known AIK 
1953 Cal 234, Distinguished. (Paras 2, 3) 
Anno: Civil P. C., S. 11 N. 12, 15. 

Biian Behari Das Gupta, for Petitioner; Abi- 
nash Ch. Ghose, for Opposite Party. 

CASE CITED: 

(A) (’53) AIR 1953 Cal 234: 56 Cal WN 120 


ORDER: This Rule was issued at the instance 
of a landlord against a re-fixation of rent. What 
happened was that these very premises were 
let out to the same tenant as part of a bigger 
premises which included one room more in 
December, 1941. The landlord by surrender 
from the tenant took this other room and had 
let it out at Rs. 15/-. These facts are not in dis- , 
pute. There was a rent fixation case under the 
Act of 1948. The Rent Controller as well as 
the appellate court decided that the rent which 
would be reasonably payable, not the rent 
actually payable, would be Rs. 140/- per month 
from 1-12-1941. After making certain additions 
which are difficult to understand, the rent was as¬ 
sessed at Rs. 182-14-0. We are not concerned with 
these additions. As soon as the 1950 Act came 
into operation, there was an application by the 
tenant for re-fixation of the rent, the tenant 
contending that the rent as actually payable 
for the tenancy in December 1941 was Rs. 120/- 
and then with the addition now allowable the 
rent would be Rs. 132/-. 


(2) Mr. Ghose has pointed out that if Schedule 
A can be applied & none of the other clauses men¬ 
tioned from 9(l)(d) to 9(l)(g) can be applied 
then rent has got to be fixed on the basis of 
Schedule A. Now, Schedule A is applicable 
because these premises under the very same 
tenant were actually let out and the rent ac¬ 
tually payable could not be more than Rs. 120/-. 
On the other hand, the landlord having let out 
another room for Rs. 15/- the courts rightly 
considered that the rent actually payable m 
December 1941 would be Rs. 105/-. Then the 
courts allowed two increments namely as there 
had been previously an increment of 10 per 
cent and as this was a residential house let 
out at over Rs. 100/- another fresh increment 4 
of ten per cent, bringing up the total to about 
Rs. 126/- and odd. 

(3) Mr Das Gupta has contended that the ques¬ 
tion of what is reasonably payable as rent is 
‘res judicata*. The question of what would 
reasonably payable as rent is different from 
what is rent actually payable There has been 
no decision previously as to what was the ren 
actually payable. In the present case, Mr. 
Ghose has pointed out that S. 9(l)(e) can have 
no application because the premises were Jet 
out though it may be as part of another pre¬ 
mises to the same tenant so thati the jelation- 

32 

ifef MR e i9 a 5 n 3 d Cal 234 (A) has^rapplicatijn. 
as the question is entirely different. T here n L r 
question was of two different 

sjssa J. 

not be supported. „ jettons 

(4) Then comes the question of the dff 
given. The courts below were right in £P “ 
the two additions. Mr. Das Gupta has P 

that the tenant fixed the standard rent as^p^ 

able as Rs. 132/-. Mr. Ghose i d | d ren t. 

cept what his client herself put as stanaara^ js 

Therefore the standard rent is V Q hose wants 
made Rs. 132/- per month Mr. the 

effect to be given to the reduced r 
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next month, that is, from June 1, 1953. Mr. Das 
Gupta has no objection to the prayer being 
given effect to. 

(5) So by consent, it is ordered that this re¬ 
fixed rent will take effect from June 1, 1953. 
Each party will bear its own costs in this 
revision case. 

(6) The Rule is thus disposed of. 

C/D.H.Z. Order accordingly. 
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SINHA J. 

Samir Kumar, Petitioner v. Someswar 
Mukherjee and others, Opposite Parties. 

Civil Revn. No. 681 of 1953, D/- 31-7-1953. 
(a) Universities Act (1904), S. 25 (1) _ 
Regulations under — Chap. 16, Regn. 7 — Scope. 

The National Council of Education 
Bengal with its object to foster education 
on patriotic lines held three examinations, 
last being the Final School Standard exa¬ 
mination. Calcutta University accepted 
this examination as equivalent to the 
Matriculation examination of the Univer¬ 
sity. The petitioner a student of the Calcutta 
University had appeared at the School final 
examination and also at the final school 
standard examination of the Council as an 
external or private student. He failed in 
the former but passed in the latter but 
submitted an application through the 
College authorities of the Ashutosh College 
together with all necessary documents 
migration fee and registration fee, in order 
to obtain sanction to his migration. He then 
fhi c dm J? sl ? n t° .the College. Meanwhile, 
w &? d, 5 a £ decided that no student who 
the f ‘2, al sch ° o1 standard can be 
t0 any c ? lle 8 e he has failed in 
any test examination or the School final 

FAii?i?iftn 0 TO 0f 4 Board of Secondary 
Education West Bengal. The Registrar of 

lssU u d cir cular s to the Col- 

pa 8 ssed Fhfaf^h “J a L any , student who has 
passed Final School Standard examination 

gSf M &SS& thaMhe £ 

sssa 

°* ^hutosh College asked petitioner’s 

S & BSU* JSSSS aSl 

a flrtsua -s Ms 

the educational Programme 0 f°the C T U Tn- Vent 

sity, or to destroy ihTi Umver- 

Power to SMi# has the 


it has no power to ask the college to 
remove a student from the rolls is not 
tenable. Because when the Syndicate can 
refuse its permission, there is no reason 
why it cannot impose conditions for grant¬ 
ing such permission. Besides, since the 
admission was provisional, and the college 
was entitled to put an end to it, it was in 
the interest of the student himself since 
the admission was not capable of being 
sanctioned by the University. 

(Result of the relevant regulations, reso¬ 
lutions and circulars summarised). 

(Paras 12, 13) 

(b) Universities Act (1904), S. 25 — Regu¬ 
lations under — (Constitution of India, Arts. 14 
and 19 ( 1 ) (g)) — (Words and Phrases — 
Occupation”). 

If the Syndicate of a University makes 
special rules for students who migrate to it 
from another University that is not discri¬ 
mination. All categories of students cannot 
be treated alike. To treat students migrat¬ 
ing from another University as a separate 
class, from students passing the University’s 
own examinations, is not an unreasonable 
classification and certainly has a rational 
basis. 

Study in an University is not an “occupa- 
y on Within the provisions of Art. 19 (1) 
(g). The dictionary meaning is “Employ- 
ment. business, calling” none of which is 
applicable to academical pursuit simpliciter 
A teacher may be said to have an occupa¬ 
tion. A student cannot be said to be follow¬ 
ing any occupation, in the generally accept- 

fhL Se r* S 1 °A the TT te . rm - .The regulations of 
the Calcutta University regarding the 
migration of students do not therefore 
violate Art. 19 (1) (g). AIR 1951 SC 318 

(Paras 15, 16) 

Rnv ra Si£ handr 2 ^ allock > Tapodhir Krishna 
y . Dastidar and Somnath Chatterjee for 

Petitioner; A. K. Sen, Arun Kumar Mukherjee 

and Sunff Kumar Mitra (for Nos. 2 and 3 ) and 

n‘ B n U an -* ^amck Chandra Mitra (for No 

1), for Opposite Parties 

CASES CITED: 

(A) (’52) 56 Cal WN 730 

(B) (51) AIR 1951 SC 318: 52 Cri LJ 1361 (SC) 

^ a "*■ upon the res¬ 
pondents, the principal Ashutosh College the Re- 

£££***** University, and the University of 

The facts are shortly as foUows: 

<S e ina?ter° n rJl 

Standard examination w m me School 


781 Calcutta Samir Kumar v. Someswar (Sinha J.) 


A. I. R. 


In or about 1949, a number of students who had 
passed the Final School Standard examination 
of the council applied to the University of Cal¬ 
cutta (hereinafter referred to as the ‘University’) 
lor recognition of the said examination as equiva¬ 
lent to the Matriculation Examination of the 
University which has now been supplanted by the 
-School final examination under the Board of 
.secondary education, West Bengal. Thereupon the 
Syndicate of the University made certain enquiries 
from the Council, and by a resolution dated 16-12- 
1950, accepted the final School Standard Examina¬ 
tion of the Council as equivalent to the Matricu¬ 
lation Examination of the University. The peti¬ 
tioner appears to have sat for the School Final 
Examination of the Board of secondary education, 
as well as for the Final School Standard examina¬ 
tion of the Council, held in the year 1952. He 
failed in the former examination; but passed in 
the latter one. He then applied for admission to 
the Ashutosh College Calcutta and was admitted 
as a student on or about the 17th day of June 
1952. He also paid into the hands of the College 
.authorities, a fee for migration and Registration 
amounting to Rs. 22/-. 

(2) On or about 1-7-1952, respondent 2 Issued a 
■circular to the heads of ail affiliated Colleges 
•which is set out below: 

Exhibit — “A". 

Calcutta University. 

Circular No. Misc. 13 

The Heads of all affiliated Colleges are in¬ 
formed that the recognition granted to the final 
School Standard Examination of the National 
Council of Education, Bengal, has been with¬ 
drawn with effect from the examination of the 
year 1953. 

Any student who has passed the Final School 
Standard Examination of the National Council 
of Education, Bengal, may be admitted to any 
college affiliated to this University, provided the 
guardian of the student makes a declaration 
in writing to the Principal of the College that 
the student in question has not failed at the 
Test Examination of any School or the School 
Final Examination of the Board of Secondary 
Education. West Bengal, and that in case the 
declaration be found to be false, the admission 
of the student shall stand cancelled from the 
very date on which it was made. 

The Heads of Colleges are requested to forward 
to the Registrar a list of such candidates within 
one month of the date of their admission for 
the purpose of checking and verifying the cor¬ 
rectness of the declaration by their guardians: 
Senate House;— Sd. S- Dutta, 

The 1st July, 1952. Registrar. 

(3) On 24-7-1952, respondent 1 wrote to the 
petitioner's father and guardian requesting him 
to make a declaration in writing to the principal 
that his ward (the petitioner) had not failed at 
the test examination of any school or the School 
Final Examination of the Board of Secondary 
Education, West Bengal. It was intimated to him 
that unless he filed such a declaration within 7 
days, the name of his ward will stand cancelled. 
The petitioner’s father was of course unable to 
make such a declaration and on 3-12-1952 respon¬ 
dent 1. further intimated to him that his ward’s 
admission would not be sanctioned by the Univer¬ 
sity. On or about 17-12-1952, the petitioner’s 
father made an application to this Court and a 
rule was Issued by Bose J. on similar lines to the 
present nPe. and an ad interim injunction was 
granted. This rule came up before me for hearing 


on 10-3-1953. when I held that the petitioner in 
that application (the father of the present peti¬ 
tioner) had no iocus standi to maintain such an 
application. The rule was accordingly discharged. 
The present rule was issued on 11-3-1953 and a 
similar ad interim injunction granted. 

(4) I have before me a detailed explanation as 
to why the University caused the circular dated 
1-7-1952 to be issued. It is as follows: 

It appears that upon receiving several applica¬ 
tions in the year 1949, to recognise the final stand¬ 
ard examination of the Council, the Syndicate made 
enquiries and found that the subjects pre¬ 
scribed compared favourably with those prescribed 
by the University for the Matriculation. The 
Syndicate of the University took favourable cote 
of the fact that in addition to the theoretical 
studies, a student had to undergo training in 
practical or vocational training in one or more 
subjects like spinning and weaving, carpentry and 
smithy, survey and draughtsmanship etc. 

Candidates for the Final Standard Examination 
of the Council are of two kinds — ‘Interval’ i.e., 
those sent up by the Schools affiliated to the 
Council ‘and external or private'. The University 
found nothing to indicate that an external candi¬ 
date was exempted from the practical training, 
and as a certain percentage of attendance at the 
workshop or office was compulsory to qualify a 
student for appearing at the examination, it 
was presumed that even an external student, 
somehow managed to get the necessary practical 
and vocational training. Before external students 
applied for permission to present themselves at an 
examination they had to produce a certificate by 
the Headmaster of a High School or the Principal 
or Professor of a College, or a member of the 
Council or a legal practitioner of a rank not lower 
than a district court pleader that the applicant 
possessed sufficient fitness to be permitted to 
appear in the above examination. 

(5) It is stated that the University never con¬ 
templated that students who had failed In the 
test examinations of schools under the University, 
for the Matriculation or had become unsuccessful 
in the Matriculation examination itself, should 
somehow procure a certificate of the nature men¬ 
tioned above and sit in the Final School Standard 
Examination of the Council and thus qualify them¬ 
selves for admission into the intermediate Arts or 
Science Courses of the University. It is ported 
out that students reading in Schools affiliated to 
the University could never legitimately sit for the 
Final School Standard Examination of the Council, 
inasmuch as the schools affiliated to the University 
do not impart the necessary practical or vocational 
training. Anvhow, such a state of things was 
not contemplated. This brings us to the real 
genesis of the situation, which has given rise to 
this application and a number of others. I am ton 
that the matter affects hundreds of students wno 
have taken admission into various colleges unoer 
the University, having passed the Final School 
Standard Examination of the Council. They have, 
however, either failed in the test examlnatiQn oi a 
school affiliated to the University or failed in tne 
Matriculation or the School-final. 

(6) The problem would become clearer U P 01 ? J} 
closer investigation of certain StatlsUcs 

by the Registrar of the Council in his letter^datc 
13-6-1952. to Respondent 2. In the year 1949 , six 
candidates appeared in the Final Standard Exam 
nation of the Council, all from schoolsj 
to the Council. In 1950, twenty candidates ap¬ 
peared. all from schools similarly abated. TO 
Council had several schools affiliated to it to uia* 


1988 

•part of Bengal which has after partition become 
Eastern Pakisthan. There was one school in Cal¬ 
cutta which has now been disaffiliated. In 1951, 
thirty-seven students appeared, 9 from schools affi¬ 
liated to the Council and 28 as external or private 
candidates. In 1952, thirty-two candidates aj> 
peared from Schools affiliated to the Council and 
as many as 1G64 candidates appeared as external 
or private. 

(7) It is alleged that unfair advantage had been 
s taken of tile recognition of the Final School 
Standard Examination as an equivalent to the 
Matriculation or the School Final Examination by* 
students who had either failed in a test exami¬ 
nation or the school final examination of the 
Board of secondary education West Bengal It is 
stated that they “some how obtained false certi¬ 
ficate of fitness" and appeared at the final Stand- 
ard Examination of the Council without possess¬ 
ing the requisite qualifications. 

That something like this has happened is only 
too clear from the Statistics given above. I must 
however point out that there is no evidence before 
th ? Petitioner used any false certificate 
or that he has passed the final School Standard 
Examination of the Council without complying 
with the rules of that institution. It must theres 

Mnn i ha ^ he had passed an examina- 

JJSJfkh toe Syndicate of the University had 
recognised as an equivalent to the Matriculation 

trr i0 A 0 { i rniversity - wh 'ch now equates 
^ t ^>™L Sch °2L Pinal Exa: ™ation of the Board 
Education, west Bengal. No argu- 

nnhLJl beeo advanc ed before me that the 
•5»w had recognized the Final School 

fcnT d ^ rd ,v 1 EXa , r ? 1 ?i ti0n of the Council as equiva- 
Matricu] ation and not the School 
, PlnaL 11 18 BSS ' m * that this makes no different. 

the, ; efore hes within a small com- 
there ^ a student pursuing his re"u- 

5 S2? ‘V 8011001 Abated to theUniveStS 

Stssstssf ^'* Stts K 

6 "c s& r- -» 

from the roufi^V aSfltff * StUdent 

it?££ a student from 

Rowing him to 

the Interp^tSoS^^up'Sl 111 thf depend upon 
sities Act 8 of 1904* the SoL!« e Ind,an Univer- 

Senate, framed by 1116 

Act, and the Act- nf by the said 

sit* of Calcutta Act a*! the Univer ’ 
tion of any denial nf noh. ”i ^ ^ ere is no ques- 
[he petitioner in^rder t 0 ^J^ tlCe *? ^ case » 
the respondents have acted K W show th at 
Acte or regulations. It of these 

Scents must keep strict]^ .^ at the *es- 
ners of the Acts anri^^u, ^ ltWn the four cor- 
Permltted to act fiw.««*3 ulatlons 611(1 cannot be 
sity of Calcutta 'Univer- 

% is also argued on behalf St N> 730 (A) - 

Jfthe Acte and rwmlSw, 0 * the Petitioner that 
from the roUs, bls \ remova! 
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rights under Arte 14 & 19 (1) (g) of the Con- 
slitution & are therefore unconstitutional and void. 

( 10 ) I shall at first examine the regulations of 
the University. The most important chapter to 
consider is Chapter XVI, which is headed ‘Non- 
Collegiate Students'. Rule 1, lays down that no 
person who could not produce a certificate from 
a College affiliated to the University to the effect 
that he had completed the course of instruction 
prescribed by the regulations, should ordinariiy be 
admitted as a candidate at any University examina¬ 
tion other than an examination for Matriculation. 
Rule 2 gives power to the University to grant 
exemption from the operation of this rule upon 
the recommendation of the Syndicate. The most 
important rule is R. 7 which runs as follows:- 
"7. The Syndicate shall have power in any case 
to admit to any University Examination in anv 
faculty any person who shall present a certifi¬ 
cate from any institution authorised to grant 
certificates by the Governor-General of India 
in Council, or by a local Government or from 
such other institutions as may be from time to 
time recognised for the purpose by the Syndicate 
showing that he has attended courses of study 
passed examinations or taken degrees equivalent 
to those which are required in the case of 
students of the Calcutta University." 

UOa) This is the only rule to be found in the 
regulations which deals with the case of students 
who have not passed the Matriculation or anv 
other e^mination of the University itself and yet 
wish to sit at a University Examination. 

(10b) The rule itself seems inappropriate to 
students who are not appearing as non-collegiate 
5 0t . bave t been actually studying in Colleges 
affiliated to the University and have taken a com¬ 
plete course therein. In such a case, how can the 
?“^ tlon 8nse of having taken a course "equiva- 
lent to those which are required in the case of 

5nrt*n! S h 0f w he Calcutta University", since the 
TTniv««i! ia 1» b ^ taking 8 course prescribed by the 
?nnii!r !7 , ltse ’ f? Mr - Sen has argued that the rule 
nX? l non-collegiate students who have 
passed an equivalent examination and have pur- 

reS^d^ ft 01 UndCr ^ UDlveR5lty itself but 

(11) Now, it is common knowledge that the 
degrees of other sister University if are 
recognized by the University of Calcutta (with just 

stude , nts migrating to this Univer- 
JE 1 , br1 ?!? migration certificates and have 
to file them in the University and get themselves 

1 ^ed both parties to point out to me 
rules concerning these students. I was surnrised tr. 

STfhffSJSS* F? no «***“« mSSaSbSS£ 

drawn^KlSowSg: ^ atteDt,0n W - as however 

» rn ^‘“diversities Act 

S 0 reiaS 0VernmeAt may ^^“eto tSi 

make regulations consistent with thf* a rf nf 

matters 

Side 1 “£ r »?■ W* R ' 1 of the regulations as 

Govem5fen5 he th Senate . a , nd actioned by the 
H22» ^ executive government of tho 

If tta the Syndicate. Un der R 

is KSn, srSKLBWJ: 

ance with the Act of incorporation and the 
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Indian Universities Act, the regulations and the 
resolutions of the Senate and the Syndicate. 

(4) The Syndicate passed a resolution dated 
15-1-1916, to the effect that no students except 
Matriculates, undergraduates & graduates of the 
Calcutta University shall be admitted to any 
College affiliated to the University without the ex¬ 
press sanction of the Syndicate, previously obtain¬ 
ed. Circulars were to be sent to all the affiliated 
colleges. 

(5) Circular No. 94 (originally 95241 dated 
26-1-1916. 118 (originally 20) dated 18-1-1917, were 
sent to all affiliated colleges. They require a 
foreign student desirous of continuing his studies 
in the University to obtain previous sanction of 
the Syndicate to his migration for which a for¬ 
mal application was to be submitted by him 
through the head of the institution in which he 
sought admission. The particulars to be stated 
therein and the documents to be annexed are 
then set out. These circulars are to be found 
(or relevant portions thereof) in a handbook 
published by the University entitled, "Handbook 
of information for colleges affiliated to the 
University of Calcutta". The circulars are based 
upon resolutions passed by the Syndicate and 
the standing orders. 

(6) In the handbook, extracts from circulars 
and standing orders have been set out in Ch. 
II, item VII, showing the requirements of an 
application from a student migrating from a 
foreign University or Education Board, together 
with the fees prescribed for that purpose. 

(7) Ch. XX. R. 4 of the regulations makes it 
mandatory upon affiliated colleges to maintain 
an admission register in such form as the Syndi¬ 
cate may from time to time prescribe. The form 
is set out in Appendix B. The seventh heading 
is "School or College last attended". (In the case 
of a student migrating from a different Univer¬ 
sity or Board, the name of the University or 
Board to be noted). 


(8) In the Handbook, Appendix C (page 46) sets 
out the form of Statement to be filled in by the 
College and forwarded to the University, in the 
case of a student migrating from a foreign 
University or Education Board. Item 9 is -“The 
date of his provisional admission into the College 
affiliated to this University." 


12) In my opinion, Chap. XVI, R. 7 of the 
illations is not intended to cover the case 
’a student migrating from another University 
Education Board, to the University of Calcutta 
d seeking to get admitted in a College affiliated 
?reto, on the strength of having passed an 
imination equivalent to the Matriculation (to 
: school final as the case may bet or a higher 
imination, and intending to go through the full 
scribed course therein. The rules goiermng 
;h cases are to be found in the regulations and 
> resolutions of the Syndicate or the Senate, 
d the circulars and standing orders ‘fu^dm 

rsuance thereto. Some of the .. r ®' ev “ t J e ^ h ; 
ns and circulars have been noticed above. The 
ult may be summarised as follows. 

1) The Syndicate has general power of carrying 
m the administration of the University, accor- 
ling to the Universities Act. the Act of incor¬ 
poration, the regulations, own resolutions and 
he resolutions of the Senate. 

'2) The syndicate has the power of recognising 
in examination Of a recognised University or 
Education Board as equivalent to the Matricula- 
ion Examination (or the School final examina¬ 
tion as the case may be) by passing a proper 


resolution to that effect (unless a regulation t© 
that ertect is made by the Senate). 

(3) Where students migrate from a foreign 
University or Education .Board after passing an 
examination recognized as an equivalent to the 
Matriculation (or the School final examination 
as the case may be), they have to make an 
application to the Syndicate through the heads 
of the Institutions into which they propose to 
study, in the prescribed form and with prescribed 
fees. 


(4) The permission of the Syndicate is a condi¬ 
tion precedent to their right to enter the Univer¬ 
sity and their admission, until such permission 

is granted, is entirely provisional. 

(5) The Syndicate is not bound to grant such| 

permission. 

(13) I will now consider the regulations from 
the view point of the Colleges into which such 
students seek admission or have been provisionally 
admitted. The regulations are contained in Chap. 
XXIII. According to R. 7, a student will be ie- 
cogniscd as admitted to a College as soon as he 
has been accepted by the Principal, and has, where 
fees are required by the College, paid his admi¬ 
ssion and first month's fee. Rule 8 states that a 
student who has been admitted to an affiliated 
College, shall be considered to belong to that 
College until he has given notice to withdraw, or 
has been expelled or struck off the rolls for absent¬ 
ing himself or not-paying his fees. It will also 
terminate at the end of the academical year when 
he has been sent up for a University examination 
or when he takes a transfer. A Principal may expel 
a student for breach of College discipline. Rule 4- 
lavs down that a student who has passed the 
Matriculation or the Intermediate in Arts or 
Science or the B. A. or B. Sc. examination may 
be admitted to a College. It is argued on behalf 
of the petitioner that once having been admitted 
to the College, he could not be expelled until 
R. 8 was satisfied. There is of course no case of 
indiscipline to be considered. On the other hand, 
it is argued by the respondents that the petitioner 
could not be admitted into the College at all 
because the Colleges are not entitled to admit 
anyone not qualified under R. 4. Both these argu¬ 
ments are inaccurate. 

The Acts, regulations, resolutions and circulars 
referred to above, entitle a student who is migra¬ 
ting from another University or School Board and 
has passed an examination equivalent to those 
mentioned in R. 4 and recognised as such by the 
Universitv to make an application for admission 
into a College. The College then forwards the 
particulars to the University (Hand book page 40 
appendix C) under the signature of the Principal. 
Until the Syndicate grants permission, the admis¬ 
sion necessarily remains provisional. Since tne 
Syndicate can refuse its permission, I do not see 
why it cannot impose conditions for granting sucn 
permission. 

(14) Let us now examine the facts of the present 
case, in the light of these and reflations. 
The University has accepted the final scnooi 
standard of the Council as 

Matriculation, and for the School Final Examina 
tlon of the Board of Secondary Educationist 
Bengal. The petitioner is a student of the Calcutto 
University and appeared at the School final 
mination. He however, also appeared at the n 
school standard examination of the Council asan 

external or private student. He u he cl ihmitt- 

but passes in the latter. He states that he submits 
ed a formal application ttroughtheCoUegJ 
authorities of the Ashutosh College together wi 
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iaU necessary documents, migration fee and regis¬ 
tration fee, in order to obtain sanction to his 
| migration. He then got admission to the College. 
This admission must necessarily be provisional 
As I have shown above, no College can admit such 
a student without previous sanction of the Svndi- 
cate No such application has yet been received 
by the University and no sanction has been given. 

Meanwhile, the Syndicate has decided that no 
student who has passed the final school standard 
X can be admitted to any College if he has failed 
in any test examination or the School final 
exammahon of the Board of Secondary Education 
West Bengal. In other words it would not sanction 
the migration of such a student, if it can be 

kS a hfirf" at alL “ QUite Clear that this 
is not a bona fide case of migration. A studrnt n** 

un S tn°jh afflIiated 10 the University fails to come 
*?• own , standar d but somehow passes ’he 
examinaaon of another institution whose' examina¬ 
tion has ceen recognised but in view of recent la-ts 
held suspect. The Syndicate i s not satisfied that' 
such a student has achieved a 
wouM make him „ for' 
affiliated to it and refuses to sanction it 8 

i«f*« 

educational programme nf ti!2 c ' rcumve nt the 

u n« .MS »<>»«•. 

be? XtoSStfigg*** offered 

for an examination speckUv hPirw p ®. titioner sat 
upon the subjects whteh thp for l ‘ le Purpose. 

in the lnteniedbte science S? 61 bad 

Point which he had reached upto the 

certain that the n“tittoner i* The S ea is to make 
the course leading^uptVthe fol!owln S t 

& *» i 
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* 45 argued that such regulations or 
FU ? S , lf ., the - v exist are unconstitutional, as they 
violate tne fundamental right under Arts. 14 & 19 
,v’, <8 ’ of the constitution. It i s further submitted 
th?iV U ‘ e respondents are not acting according to 
heir own ruies and should be compelled to do 

50. 

hoi 15 ' I , hav ! entireIy tailed to see how Art. 14 has. 

for 11 student' “u? 6 Syndlcat€ mak es special rules 
CnivSv '.L, migrate to it from another 
riP? n?C y , H h 1S no: ^crimination. AH catego- 
s f.dp I, s lldems cannot be treated alike. To treat 

s si 

3U « °P. B 3 0 2 r,B\ V P ' " AIR 1351 S 0 

“|d .0 be ?on“wSTn Socum LT m T™ te 

rally accepted sense of thTteS 6 S<me ' 


iDower to refuse sanction to mlmtl Syndlcate has 
I power to ask the collegeto r*m^ Iat,on * il has do 
the rolls. This Is a curlom eJL?" 10 * e a st udent from 
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(a) Arbitration Act (1940), Ss. 3, 11, 28 (1), 
33 and Sch. I, Para 3 — Bengal Chamber of 
Commerce, Tribunal of Arbitration Rules, Rr. 
5 (3), G, 7 and 25 — Effect of. 


The effect of Rules 6 ar.d 7 of the Tri¬ 
bunal of Arbitration, Bengal Chamber of 
Commerce, which form part of the arbitra¬ 
tion agreement between the parties, is that 
the first Court to be constituted by the 
Registrar must make its award within four 
months and if they do not do so and if 
there has been no extension of time under 
R. 25 to make the said award, then the 
Registrar must appoint another set of per¬ 
sons who shall proceed with the arbitration 
and make their award. The same persons 
cannot after four months have expired and 
if no extension has been granted within 
that time, proceed to make the award and 
the same persons cannot also be appointed 
by the Registrar to constitute the second 
Court and make the award and if they do 
so, they must be held to have acted without 
jurisdiction. In such case there is no ques¬ 
tion of extending the time for the arbi¬ 
trators to make their award. (Para 13) 

The extended time mentioned in R. 7 
within which the first Court is to make its 
award must be the time extended before the 
expiry of the period of four months and 
it cannot be the time extended after the 
expiry of the period of four months. 

(Para 14) 

Where the persons constituting the 
second Court are the same persons who 
constituted the first Court, the award will 
be declared void under S. 33. In such case 
the question whether or not the persons 
appointed are proper persons to act as 
arbitrators as contemplated by R. 5(3) does 
not arise but the question is whether these 
persons can at all be appointed as arbitra¬ 
tors. (Paras 16, 17 and 18) ✓ 

Anno: Arbitration Act, S. 28 N. 1; S. 33 N. 1. 
(b) Arbitration Act (1940), S. 28 (2) — 
Bengal Chamber of Commerce. Tribunal of 
Arbitration, Rules, R. 7 — Validity. 

Rule 7 of the Rules of the Tribunal of 
Arbitration. Bengal Chamber of Commerce 
is not in conflict with S. 28 (2) of the 
Arbitration Act and is not ultra vires on 
that ground. Rule 7 is not a provision 
which empowers the arbitrators at their 
pleasure without the consent of the parties 
to the agreement to enlarge the time for 
making the award. (Para 15) 

Anno: Arbitration Act, S. 28 N. 2. 

D. C. Sethia, for Applicant; A. N. Roy, for 
Respondent. 


CASE CITED: 

(A) (*52) Award No. 45 of 1952 (Cal) 

ORDER: This is an application under S. 33 
of the Arbitration A$t for an order declaring the 
award No. 1347 of 1952 made by the Bengal Cham¬ 
ber of Commerce an<J Industry. Tribunal of Arbi¬ 
tration, to be null and void, alternatively for an 
order setting aside the said award. 

(2) The principal ground taken in support of 
this application is that the second Court consti¬ 
tuted bv the Registrar. Bengal Chamber of Com¬ 
merce under R. 7 of the Rules of the Tribunal of 
Arbitration. Bengal Chamber of Commerce, had 
no jurisdiction to'make the award. In other 
words, it is contended that the Registrar, Bengal 
Chamber of Commerce, in constituting the second 
Court under R. 7 of the Rules of the Tribunal of 


Arbitration. Bengal Chamber of Commerce, can¬ 
not appoint the same persons who constituted the 
first Court but must appoint different persons, 
different from the persons who constituted the 
first Court, to determine the dispute which has 
been referred to the Bengal Chamber of Com¬ 
merce. In this case, it is said that, the persons 
who constituted the second Court were the same 
persons who constituted the first Court and there¬ 
fore such constitution is void and contrary to the 
provisions of R. 7 of the said rules and the arbitra¬ 
tors so constituted had no jurisdiction to make 4 
the award. 

(3) Previously in a number of applications I have 
already held that if the Registrar appoints the 
same persons who constituted the first Court as 
members also of the second Court, then such ap¬ 
pointment is invalid and the arbitrators who con¬ 
stituted the second Court would have no jurisdic¬ 
tion to make the award and on that ground I 
have set aside a number of awards. The point 
which is now agitated before me on behalf of the 
respondent to this application is that although 
the arbitrators as constituting the second Court 
had no jurisdiction to make the award, they had 
jurisdiction to make the award as constituting 
the first Court and under R. 25 of the Rules of 
the Tribunal of Arbitration this Court has power 
to extend the time for making the award. 


This Court, it is also contended, has the power 
to extend the time to make the award under S. 28 
of the Arbitration Act and this Court can so 
extend even after the award is made. In other 
words, it is urged before me on behalf of the res¬ 
pondent that the arbitrators who constituted the 
first Court no doubt neglected to make their 
award within the time specified in R. 7, but this 
Court has the power to extend the said time and 
although the said arbitrators have already made * 
their award, this Court can under S. 28 of the 
Arbitration Act extend the time even after the 
award is made. Therefore the respondent prayed 
before me that I should exercise my discretion and 
extend the time for the arbitrators constituting 
the first Court to make their award. 


(4) Mr. Roy appearing on behalf of^the respon¬ 
dent urged two points before me in support of his 
client’s case. In the first place, he contended that 
his Court should grant an extension of time for 
he arbitrators to make their award. His second 
contention is that R. 7 of the Rules of Tribunal 
>f the Arbitration is ultra vires being in conflict 
vith the provisions of sub-s. 2 of S. 28 of the 
\rbitration Act. In order to appreciate the con- 
:entions of the respective parties made before me 
)n this application it would be necessary to set 
>ut some of the provisions of the Rules of the 
rribunal of Arbitration. Bengal Chamber of Com- 
nerce as also of the Arbitration Act. The provi¬ 
sions of the rules of the Tribunal of Arbitration, 
Bengal Chamber of Commerce which are material 
[or the present purpose are as follows: 

•Rule 1, sub-rule 2’ — “Court” means the Arbi¬ 
trator or Arbitrators appointed for determining 
a particular dispute, or the umpire where an j 
umpire has been appointed. 

‘Rule V(1V — “In every case where a dispute 
or difference has arisen between parties wno 
have agreed that such dispute or difference shall 
be referred for decision to the Chamber or tne 
Tribunal, an application for arbitration may d 
addressed by either party to the ^^trar wWcn 
application, in the case of disputes relating w 
piece-goods shall be in such form as the Com 
mittee of the Chamber may from time to time 
prescribe.” 
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(2) “On receipt of such application, the Regis¬ 
trar shall constitute a Court for the adjudication 
of the dispute." 

(3) “In constituting any Court the Registrar 
shall select, as arbitrator or arbitrators or um¬ 
pire as the case may be, so far as possible, per¬ 
sons or a person having a practical knowledge of 
the subject-matter of the contract or contracts 
in question, and the Registrar shall not appoint 
any person who for any reason within his know¬ 
ledge would not be a proper person to act as 

I arbitrator or umpire in the particular matter, 
but no award shall be invalid nor shall any 
objection be taken thereto by any party, on the 
ground that any person so appointed did not 
possess such practical knowledge, or was not in 
fact a proper person to act as arbitrator or 
umpire." 

VI — "Unless the agreement to refer the dis¬ 
pute or difference to the Chamber or Tribunal 
otherwise expressly provides the Court shall 
consist of two arbitrators, who shall be selected 
by the Registrar from the Tribunal and appoint¬ 
ed in writing under his hand." 

VII — "If the Court have allowed the time or 
extended time to expire without making any 
award, and without having signified to the Re¬ 
gistrar that they cannot agree, the Registrar 
shall constitute in manner aforesaid another 
Court which shall proceed with the arbitration 
and shall be at liberty to act upon the record 
of the proceedings as then existed and on the 
evidence, if any, then taken in the arbitration 
or to commence the arbitration de novo.” 

XXV — "The Court shall make its award in 
writing within four months after entering on 
the reference or on or before any later day to 
' which the Court, with the consent of all parties 
4 concerned in the proceedings, by any writing 
signed by them, may from time to time, en¬ 
large its time therefor or any extension of time 
granted by the Court of Judicature at Fort 
William in Bengal." 

a material Provisions of the Arbitration 

Act with which we are concerned in this applica¬ 
tion are as follows: 

Section 3 — "An arbitration agreement unless 
a different intention is expressed therein, shall 
be deemed to include the provisions set out in 
the first Schedule in so far as they are appli¬ 
cable to the reference." 

fo£vf aragraPh 3 ° f 016 Flrst Schedule runs as 

Tlie arbitrators shall make their award In writ- 
SUSP after enSng onThe 

hl f nnH ' < 0r havin & been called on to act 
B-SS* 111 writing from any party to the sub- 
° n °* More any later day to which 
“y writing signed by them. 

King Se « Cnlarge me tlme for 

* as'follows ^ 11 ° f the Arbltratlon Act Provides 

"t? e a ~w“ ay on the application of any party 

who an arbitrator or umpire 

« t0 J use all reasonable dispatch in en- 

Sg^wS^ With ^ ^rence^nd 

section 13 not materiai ** 

Pl«d or not. and whether toe K to 


made or not, enlarge from time to time the time 

for making the award." 

(9) Mr. Roy contended before me, in the first 
instance, that the real position in the present case 
is that the arbitrators, who constituted the first 
Court have made their award. The effect of R. 6 
and of Para. 3 of the First Schedule to the Arbi¬ 
tration Act is that the arbitrators who constituted 
the first Court should make their award within 
four months. The first Court so constituted 
did not make its award within the said four 
months, but this Court under Sub-S. 1 of S. ^8 of 
the Arbitration Act has the power to extend the 
time for the said arbitrators to make their award 
and Mr. Roy contended that he is applying before 
me for such extension. Mr. Roy further contended 
before me that the R. 25 of the Rules of the Tri¬ 
bunal of Arbitration of the Bengal Chamber of 
Commerce there is also a provision for such 
extension and he is also applying before me under 
the said rule for such extension and his conten¬ 
tion is that such extension can be given even 
after the award has been made. 

(10) Mr. Roy further contended before me that 
even if it is held that the provision of R. 7 of the 
Rules of the Tribunal of Arbitration of the Bengal 
Chamber of Commerce has not been complied with, 
the result in that event may be that the second 
Court constituted under R. 7 is invalid but that 
does not mean that the first Court cannot still 
proceed to make its award. He contended that the 
same arbitrators who constituted the first Court 
have also been appointed arbitrators constituting 
the second Court, and they have made their 
award. They may not make the award as arbitra¬ 
tors constituting the second Court but they can 
make the award as arbitrators constituting the 
first Court and even if the award has been made 
beyond time this Court acting under S. 28 of the 
Arbitration Act can extend the time for the 
arbitrators to make the said award. 

(11) This argument at first sight is attractive, 
but I am unable to accept the same. The real 
position in the matter to my mind is as follows: 

(12) The parties by agreement between them 
had agreed to refer their disputes to the arbitra¬ 
tion of Bengal Chamber of Commerce. They also 
agreed that the said arbitration is to be effected 
under the rules of the Tribunal of Arbitration of 
the Bengal Chamber of Commerce. In other 
words, the rules of the Tribunal of Arbitration, 
Bengal Chamber of Commerce were in effect in¬ 
corporated in the said agreement and the parties 
are bound by the said rules. The effect of R. 6 and 
of R. 7 of the Rules of Tribunal of Arbitration, 
Bengal Chamber of Commerce, to my mind, is as 
follows: 

(13) After a dispute or difference has arisen 
between the parties, who agreed to abide by the 
arbitration of the Bengal Chamber of Commerce, 
and the said dispute has been referred to the 
decision of the Chamber, the Registrar shall con¬ 
stitute a Court for the adjudication of the dispute. 
Under R. 6, the said appointment is to be in writing 
under the hand of the Registrar. The said arbi¬ 
trators so appointed are to make their award with- 
m four months or they are to make their award 
within the time extended under the rules of the 
Tribunal of Arbitration. Bengal Chamber of 
Commerce. The provision for such extension is to be 
found in R. 25 of the rules of Tribunal. Bengal 
Chamber of Commerce. But if the first Court con- 

^ Registrar Jails to make Its award 
within the period of four months or within the 
time so extended, then the Registrar shall consti¬ 
tute another Court which shall proceed with the 
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: arbitration and make its award. In other words, 
the said rules which are part of the agreement 
between the parties, provide that if the first set 
of arbitrators or the persons who constituted the 
first Court do not make their award within four 
months or within the extended time, then the 
Registrar shall appoint other persons to consti¬ 
tute a second Court and they shall thereafter 
proceed with the reference. 

Tiie effect of the Rules of the Tribunal of 
Arbitration. Bengal Chamber of Commerce, which 
form part of the agreement between the parties, 
to my mind, is that the first Court to be constitut¬ 
ed by the Registrar must make its award within 
four months and if they do not do so and if there 
has been no extension of time to make the said 
award, then the Registrar must appoint another 
set of persons who shall proceed with the arbitra¬ 
tion and make their award. The same persons 
cannot after four months have expired and if no 
extension has been granted, proceed to make the 
award and the same persons cannot also be 
appointed by the Registrar to constitute the 
second Court and make the award and if they do 
so, they must be held to have acted without 
jurisdiction. In such case there is no question of 
extending the time for the arbitrators to make 
their award. 

Thus, for example, if A and B. who constituted 
the first Court, do not make their award within 
the time, then persons other than A and B are to 
be appointed arbitrators and shall proceed with 
the arbitration. If then A and B do not make the 
award within the said period of four months, they 
become functus officio by virtue of the agreement 
between the parties and some other persons have 
to be appointed arbitrators to proceed with the 
reference. It is not a case, as I have just now 
indicated, where there is any question of extending 
the time for the arbitrators to make their award. 
This is a case where a new set of arbitrators has 
to be appointed, a new Court has to be constituted 
with new set of persons under R. 7 of the Rules 
of the Tribunal of Arbitration, Bengal Chamber 
of Commerce. 

The question which then arises is whether the 
said rules have been complied with. If not, then 
the persons appointed in contravention of the said 
rules must, in my opinion, cannot have any juris¬ 
diction to act. Rule 7 makes it clear that the 
persons who are to constitute the second Court 
must be persons different from the persons who 
are to constitute the first Court. 

(14) Tlie next question is whether the extended 
time, as mentioned in R. 7. within which the first 
Court is to make its award should be a time extend¬ 
ed before the four months have expired or whether 
such time can be extended even after the expiry 
of four months. Mr. Roy's contention before me 
amounts to this that the time can be extended 
even after the four months had expired and there¬ 
fore, his client is entitled even at this stage to 
apply before this Court to have the said time 
extended. In my opinion, the extended time within 
which the first Court is to make its award must 
be the time extended before the expiry of the 
period of four months and it cannot be the time 
extended after the expiry of the period of four 
months. The reason seems to me to be obvious. 

Rule 7 inter alia provides that if the Court has 
allowed the time to expire without making any 
award, then the Registrar shall constitute another 
Court. The time there referred to is the period of 
four months from the date when the arbitrators 
entered on the reference. After the expiry of the 
said period lour months, the first Court ceases 
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to have any jurisdiction whatsoever, and the 
Registrar must constitute in the manner indicated 
in R. 7 another Court who shall proceed with the 
arbitration. That being so, there cannot be any 
question of extending * the time after the expiry 
of the period of four months because, as soon as 
the said period of four months expires, the 
Registrar is bound to constitute another Court 
and that is the agreement between the parties. 

In other words, the effect of agreement between 
the parties is that as soon as the period of four 
months expires and if the time has not been j 
extended within that date, then the persons consti¬ 
tuting the first Court cease to have any jurisdic¬ 
tion in the matter and the Registrar must consti¬ 
tute another Court who is to proceed with the 
arbitration and whose award will be binding upon 
the parties. In that view of the matter, I am also 
of the opinion that the extended time mentioned 
in R. 7 must be the time extended before the 
period of four months has expired. That being so, 

I am unable to accept the contention of Mr. Roy. 

In my opinion, there is no question of extending 
the time for the arbitrators to make their award, 
but the question really is whether or not the second 
Court constituted by the arbitrators had jurisdic¬ 
tion to proceed with the arbitration and make the 
award. I see no reason to revise my previous 
decision that the Court constituted under R. 7 
must consist of persons other than the persons who 
constituted the first Court. This seems to be clear 
from the definition of the word ‘•Court" as given 
in R. 1. In the premises, the first ground taken 
before me by Mr. Roy fails. 

(14a) The next contention of Mr. Roy is that R. 

7 itself is ultra vires, being in conflict with the 
provisions of sub-s. 2 of S. 28 of the Arbitration 
Act. The said sub-section, as I have already men¬ 
tioned. provides that any provision in an arbitration / 
agreement whereby the arbitrator or umpire may. 
except with the consent of all the parties to the 
agreement, enlarge the time for making the award, 
shall be void and of no effect. 

Mr. Roy contended before me that although the 
arbitration proceedings are to take place under 
the Rules of the Tribunal of Arbitration, Bengal 
Chamber of Commerce, but the arbitrator in this 
case is the Bengal Chamber of Commerce. Tha r 
being so, R. 7 which according to him in effect 
allows the arbitrator to enlarge the time to make 
its award to such period as it may desire must be 
held to be void and of no effect. In other words, 
his contention is that if R. 7 is given effect to, 
then the Registrar, by constituting one Court 
after another at the expiry of every four months, 
can go on enlarging the time for the arbitrator, 
which is Bengal Chamber of Commerce, to make 
its award as long as it desires and such a provision 
is in conflict with the provisions of sub-s. 2 of S. 

28 of the Arbitration Act. 

(15) Mr. Roy drew my attention to S. 3 and to 
Para 3 of the first Schedule of the Arbitration 
Act and contended that the arbitrator must make 
its award within a period of four months as pre¬ 
scribed therein. He contended that if there is any . 
agreement between the parties whereby it is pro¬ 
vided that the arbitrators, without the consent of 
the parties to the agreement, may enlarge the 
time for making the award, such a provision must 
be held to be void. Rule 7. according to him, is 
such a provision and therefore it must also be 
held to be void. This very point came up for deci¬ 
sion before Bachawat J. in the case of "In R* 
•Arbitration Ladhuram v. Dunichand’, 'Award 
No. 45 of 1952 (Cal) (A) Bachawat J. fully 
dealt with all the arguments which were advanc- 
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<d before him in support of the said contention. 
His Lordship could not agree with the same. I had 
the advantage of looking into the judgment of 
His Lordship and the reasonings given therein. I 
iind no reason to disagree with the view taken by 
him on this point. 

In my opinion, R. 7 is not such a provision as is 
«contemplated in su'o-s. 2 of S. 23 of the Arbitration 
' Act. It is not a provision whereby the arbitrators 
I may extend the time without any reference to the 
( parties as is contemplated in S. 28. The effect of 
h ; the said rule, to my mind, is —'and it must be 
j remembered that tile said rule is a part of the 
I agreement between the parties — that time is iix- 
. ed within which the arbitrators are to make their 
i award. In other words, the parties agree that a 
Court is to be constituted in the first instance which 
is to make its award within a period of four months 
and if the said Court does not make its award 
within the said period of four months, (and if 
the period is not extended before the said period 
expires) then a new set of persons is to be ap¬ 
pointed who shall proceed with the reference. 

In other words, the parties fixed the time by 
agreement amongst themselves. Rule 7 is enacted 
for that purpose. Rule 7 Ls not a provision which 
empowers the arbitrators at their pleasure with¬ 
out the consent of the parties to the agreement to 
enlarge the time for making the award. If the 
rule was to that effect, then, no doubt, the rule 
would have been repugnant to the provisions of 
sub-s.- (2) of S. 28 and would have been void. In 
this connection it should be remembered that S. 
3 of the Arbitration Act which includes the pro¬ 
visions set out in the First Schedule does not 
apply to a case where there is a different inten¬ 
tion expressed in the arbitration itself. The 
. period of four months mentioned in Para. 3 of the 
4 First Schedule is subject to any contrary inten¬ 
tion which may be expressed in the arbitration 
•agreement. In other words, the parties if they so 
choose, can fix any period of time, within which 
the arbitrators are to make their award. In R. 7 
the parties have made provision as to the period 
within which the arbitrators are to make their 
award. It is not a provision wherebv the arbitra- 
tors can extend the time without the consent of 
the parties to the agreement at their own pleasure. 
I am unable to accept this part of Mr. Roy’s con¬ 
tention. 

( 16 ) Before concluding the matter I ought to 
mention that at the hearing of this application I 
allowed all learned counsel who are appearing in 
other applications in which this very point has 
cropped up, to make their respective submissions 
before me so that I can decide this point once for 
all after hearing all of them. Mr. Kar appearing 
° n A °* tb? Parties. In' one of such applications, 

3 Of R. 5 of the Rules cf 
tmti™ b ?w 1 Arbltra tl° n in support of his con- 
the award shou) d not be declared 

StlXted l£ e theT d I t i hat thC SeCOnd C ° Urt COn - 
suiuted by the Registrar consisted of the same 

Persons constituttag the first. The said sub-r. 3 

* „ ^j ® Rules of Tribunal of Arbitration 

provides that in constituting a Court, the Registrar 
shall seiect persons having a practical knowledge 
subject-matter of the contract and the 

aMsc»KS 1 s ss? 

s i 3s& t sr l 5 Set 

®a s Sr iM d l ld a Xl£?So S a UCh kMW,edge ” 


Mr. Kars argument before me is that the effect 
of non-compliance with the provisions of R. 7 of 
the Rules of Tribunal of Arbitration, that is to 
say, the effect oi appointing the very same persons 
to constitute the second Court, is that the said 
persons constituting the second Court are not pro-; 
per persons to act as arbitrators or umpires and j 
therefore, in view of the .provisions of sub-r. 3 of; 
R. 5 no award can be set aside on that ground. I 
am unable to accept this contention. Whether or 
not the persons appointed are proper persons U> 
act as arbitrator or umpire as contemplated in 
sub-r. 3 of R. 5. is not the question before me but 
the question is whether or not these persons can 
at all be appointed. In other words, the question 
is whether or not those persons had the jurisdic¬ 
tion to act as arbitrators. In my opinion, this 
contention of Mr. Kar must also fail. 

(17) It is not disputed before me that in this 
case the persons constituting the second Court were 
the same persons who constituted the first Court. 

(18) The result, therefore, is that there will be 

an order declaring the award No. 1347 of 1952 
made by the Bengal Chamber of Commerce 
Industry. Tribunal of Arbitration, in case 379G of 
1952 to be null and void. The respondent is to pay 
to the petitioner the costs of this application. 
A/K.S.B. Petition allowed. 


A. I. R. 1953 CAL. 791 (Vol. 40, C. N. 298) 
K. C. CHUNDER J. 

Sajjad Hossain, Accused-Petitioner v. 
Askari Mirza, Complainant-Opposite Party. 

Criminal Revn. No. 633 of 1952, D/- 6-1* 
1953. 

Criminal P. C. (1898), S. 198 — Case under 
S. 500, Penal Code — Petition of complaint. 

Where all that was asked for by the 
petitioner was an order upon the opposite 
party to show cause why proceedings 
should not be taken against him, and there 
was no complaint as required by S. 198, 
the petition is not such whereby a case un¬ 
der S. 500, Penal Code may be instituted 
under S. 198. Case under S. 500 must be 
instituted by petition of complaint bv per¬ 
son defamed. (Para 1) 

Anno: Cr. P. C., S. 198 N. 3. 

S. S. Mukherji, for Petitioner; G. D. Bhat- 
tacharjya, for Opposite Party. 

ORDER: This Rule was issued at the in¬ 
stance of an accused person for quashing of 
proceedings. Under S. 198. Criminal P. C., it 
is necessary that a case under S. 500, Penal 
Code must be instituted by a petition of com¬ 
plaint by the person defamed himself. The 
complaint must be in accordance with the de¬ 
finition of a complaint, given in the Code of 
Criminal Procedure. In the present case, all 
that was asked for by the person who peti¬ 
tioned the Magistrate was for an order upon 
the accused summoned to show cause why pro¬ 
ceedings should not be taken against him. 
There was no complaint as required and there¬ 
fore the present proceedings must be quashed 
leaving it open to the complainant, if so ad¬ 
vised, to file a proper complaint. 

Ti 2) nn T ff Ru!e is therefore made absolute. 
The accused is discharged from his bail bond. 

B/R.G.D, Rule made absolute. 
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State v. Abdul Rahaman Mandal, Accused- 
Appellant. 

Criminal Reference No. 2 of 1953 and Appeal 
No. 132 of 1953, D/- 7-8-1953. 

*(a) Criminal P. C. (1898), Ss. 211, 212 and 
53« — Non-compliance with provisions of Ss. 
211 and 212 — Trial is not vitiated. 

Sections 211 and 212 which are intend¬ 
ed to serve a two-fold purpose, one of 
which is a safeguard against an unneces¬ 
sary trial and the other of which con¬ 
fers upon the accused a right of having the 
witnesses cited by him when required to 
do so under S. 211 summoned for the trial, 
do not go to the root of the matter or the 
jurisdiction of the Magistrate committing 
the accused fpr trial. A non-compliance 
with the provisions of these sections dees 
not vitiate the trial. The trial will be viti¬ 
ated only if the commitment is totally in¬ 
valid in law, for, in that case there will 
be no basis for the committal of the accus¬ 
ed to the Ccurt of Session or the High 
Court, as the case may be; but if the com¬ 
mitment is not totally invalid in law, the 
trial can hardly be held to be vitiated. 

(Para 14) 

Section 537 applies to a final order on 
a trial. It does not apply to an interlocu¬ 
tory order such as the commitment order. 

It follows that it was not the intention of 
the Legislature to confer upon Ss. 211 ar.d 
212 an imperative character. Hence, the 
disregard of these provisions while it will 
certainly entitle the aggrieved party to 
have a commitment quashed on the ground 
of such contravention, will not entitle the 
aggrieved person to challenge the final 
order of conviction unless that has occa¬ 
sioned a failure of justice. Case law con¬ 
sidered. (Para 16) 

Anno: Cr. P. C., S. 211 N. 1; S. 537 N. 18. 

(b) Criminal P. C. (1898), S. 215 — Time 
for quashing commitment. 

The remedy for quashing a commitment 
is available to the aggrieved party only 
before a trial is over and not after the trial 
is over. The question of quashing a com¬ 
mitment cannot possibly arise after a trial 
is over because it is no use quashing a 
commitment unless the result of the trial 
itself is at the same time set aside and if 
the result is set aside, it will be unneces¬ 
sary in most cases to quash the commit¬ 
ment. 6 Cal 584; 12 Cal LR 120, Ref. 

(Para 19) 

Anno: Cr. P. C., S. 215 N. 10. 

N. K. Sen, for the State; Annada Majumdar, 
for Appellant. 
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1953 Cri LI 160 
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GUHA RAY J. : Abdul Rahaman Mandal 

alias Rahim Mandal was put on his trial be¬ 
fore an Adal. Judge, 24 Parganas, sitting with 
a Special Jury under S. 302, I. P. C., and con¬ 
victed under that Section on the unanimous 
verdict of the jury and sentenced to death. 
The proceedings have been submitted to this 
Court under S. 374, Cr. P. C., for confirmation 
of the death sentence and Abdul Rahaman 
Mandal has also preferred an appeal so that 
the entire case is now before us. 

(2) The case for the prosecution briefly is 
that Abdul Rahaman Mandal used to stay in 
a south-lacing pucca room along with his son 
Fate Ali aged about 12, and Arfan Bibi, his 
daughter, used to stay in another hut in the- 
same compound with her husband Miajaddin. 
Mondal. On 4-2-1953, in the afternoon Moslem. 
Mondal of Bishnupur who was the husband of 
a sister of Miajuddin’s father visited the house 
of Abdul Rahaman Mandal, took his meal there 
at night and slept on a separate bed in the 
same room where the accused Abdul Rahaman 
Mandal slept with his son Fate Ali on a differ¬ 
ent bed. At about 1.30 a.m. that night Fate 
Ali woke up on hearing a groaning sound and 
in the light of the hurricane lantern burning 
inside the room he saw his father striking 
Moslem Mandal with a Hesho which is a kind 
of dao. On seeing that he started crying out 
and his father asked him not to cry out like 
that and at the same time threatened to kill 
him if he went on doing so. He then caught 
hold of Fate Ali by the hand but Fate Ali 
somehow succeeded in opening the door with 
his left hand. His cries had meanwhile brought 
Arfan Bibi and Miajaddin near the room where 
the incident took place. 

When Miajaddin saw the accused catching 
hold of Fate Ali he released him from his grip 
and Fate Ali went outside and raised a hue 
and cry. The accused then struck Miajaddin 
with a baton and Miajaddin fell down on the 
court-yard while the accused sat upon his 
chest and tried to throttle him. Meanwhile 
some neighbours of the accused came along on 
hearing the hue and cry raised by Fate All 
and his sister Arfan Bibi, released Miajaddin 
from the grip of the accused and tied him to 
a plantain tree with a rope. Moslem Mandal 
had died on his bed inside the room as a re¬ 
sult of the injuries he had received and a k* 00 / 1 " 
stained spade (Ex. I), a blood-stained Hesho 
(Ex. II). and a Chheni (Ex. Ill) were found 
lving close to the dead bodv of Moslem Mandal. 
To the neighbours who had assembled on hear¬ 
ing the cries of Fate Ali and Arfan Bibi, Fato 
Ali is alleged to have stated that it was his 
father who had killed Moslem Mandal One- 
of the neighbours was Narendra Krishna Haider. 
He sent for the Chowkidars and when the 


i 
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Chowkidars arrived he himself left for Rajar- 
hat Police Station which was about 5 miies 
away & reported the occurrence at 4.30 a.m. The 
Sub-InspLCtor after having recorded the tirst in¬ 
formation report arrived at the place of occur¬ 
rence next morning, held an inquest on the 
dead body of Moslem Mandal which was lying 
inside the room of the accused and sent it for 
post mortem examination to Basirhat. The 
Sub-Inspector found the accused tied to a plan¬ 
tain tree with a rope, took him into custody, 
seized the blood-stained spade and the blood¬ 
stained Hesho, Exhibits I and II respectively, 
and the Chheni. Ex. Ill, and certain other 
Alamats. Miajaddin who had been roughly 
handled by the accused, and the accused him¬ 
self were also sent lor examination of their 
injuries by a Dpctor of Rajarhat viz., Dr. Tara- 
nath Bhattacharya, and the blood-stained 
clothings etc., were sent to the Chemical Exa¬ 
miner for examination and report. The Police 
after investigation submitted a charge sheet 
against the accused. 


(3) The defence of the accused was that he 
was not guilty. In the cross-examination of 
the witnesses various suggestions were thrown 
out viz., that the occurrence did not take place 
in the room of the accused as alleged by the 
prosecution and that Moslem Mandal was 
murdered elsewhere and that the accused was 
falsely implicated at the instance of Narendra 
Krishna Haider and Abdul Sattar who want¬ 
ed to grab the homestead and the land of the 
accused. The accused, however, in a lengthy 
statement under S. 342, Cr. P. C., said that 
when Moslem Mandal was introduced to him 
by Miajaddin as an intending purchaser of his 
property and was asked to sleep in his room, 
the accused objected because Moslem Mandal 
was stout and strong but as no heed was paid 
to his objection and Moslem Mandal was allow¬ 
ed to sleep on a different bed in the same 
room, he himself could not sleep out of fear 
and sat outside the mosquito curtain under 
which his son Fate Ali was sleeping. At about 
3 a.m. Moslem Mandal came to assault him 
with a knife and so for fear of life the accus¬ 
ed aimed a blow with a Hesho at the leg of 
the customer but he could not definitely say 

♦k * W uV ch par * °* °* the customer 

that blow actually fell. Then his son Fate Ali 

woke up and either he or his son Fate Ali 
o^ned the door when Miajaddin and another 
man entered the room and started beating him, 
and one Budha Mandal protested but Mia- 
jaddm said that as the accused had murdered 
a man there was no reason why he should not 
be beaten. The accused further said that he 
n 7t e unconscious as a result of the assault 
ana ne did not recover consciousness till the 
" f m °rning when he found many other per¬ 
sons assembled in the house. 

evidlrSf° re ,. dealin S wit h the facts and the 
th ® case 14 is necessary to dispose 

behalf if thf mt rais J ed u b y Mr - Majumdar on 
succeed* accused, because if that point 

thP th cor ) vlc t>on of the accused and 
the sentence would have to be set aside 

raised ratwl whi , Ch „ Mr - Ma ^ar barely 

a? 

01 defence witnesses, and that being so, 


the Magistrate did not comply with the provi¬ 
sions ol 6s. 211, 212 and 2u, Cr. P. C., so tnat 
tne commitment was made in disregard of the 
provisions of these Sections. It is the conten¬ 
tion of Mr. Majumdar that not merely the 
commitment was illegal but the illegality of 
tne commitment' ailected the entire trial so 
much so that the whole trial was vitiated by it. 
In support of his contention he relied on the 
case of — ‘Kashinath Das v. Kalipada Das’, 
AIR 1953 Cal 12 (A); — ‘Sripati Dulay v. The 
State’, AIR 1953 Cal 10 (B) and certain un¬ 
reported decisions viz., — ‘Renuka Bag v. 
The State’, Cri Revn No. 42 o'f 1952 (Cal) (C); 
— ‘Radharani Dassey v. The State’, Cri Revn 
No 1083 of 1951 (Cal) (D) and — ‘Satyahari 
Choudhury v. The State*, Misc Case No 290 of 
1951 (Cal) (E). These were cases in which, 
petitions were filed for quashing the commit¬ 
ment made in disregard of the provisions of 
Ss. 211 and 212, Cr. P. C. It was held in all 
these cases that Ss. 211 and 212, Cr. P. C.> 
are substantial provisions of procedure, non- 
compliance with which vitiates the commit¬ 
ment and the illegality is not curable under 
S. 537 Cr. P. C. In all these cases the ques¬ 
tion was raised before the accused were ac¬ 
tually placed on their trial and the commit¬ 
ments were quashed with directions that the 
provisions disregarded should be duly complied 
with and the cases disposed of in accordance 
with law. In none of these cases the question 
arose as to whether the illegality involved 
which vitiated the commitment would go to 
the length of vitiating the trial also. The ques¬ 
tion. therefore, raised before us is much more 
fundamental than the question with which 
this court was confronted in the cases refer¬ 
red to. We have, therefore, given an anxious 
consideration to the point. 


(6) The question whether the illegality com¬ 
plained of which was held to vitiate the com¬ 
mitment would also vitiate the trial depends 
on the nature of the illegality and we have 
therefore, to examine the question at some 
length. 

(7) In the English Courts a distinction has 
always been recognised between two classes of 
mandatory provisions of law, one being term¬ 
ed absolute and the other merely directory. 
Provisions of law which were held to be ab¬ 
solute in their character involved a nullifica¬ 
tion of subsequent proceedings if they were 
not obeyed. Provisions, however, which were 
merely directory in their character do not in¬ 
volve any such consequence. This distinction 
has also been recognised in this country. We 
shall only refer to some of the important cases 
on this point in England and in this countrv. 
One of the earliest cases in England is — ‘Rose 
v. Londale’, (1758) 1 Bunns 445, at p. 447 (F). 
In this case two Justices of the Peace appoint¬ 
ed 5 overseers of a Parish while the statute 
provided a maximum of 4 appointed within a 
particular time and the question was if this 
could be legally done. Lord Mansfield in quash- 
mg the order observed: 

There is a known distinction between cir- 
cumstances which are of the essence of a 
thing required to be done by an Act of Par¬ 
liament and clauses merely directory. The 
_.«■ * in many cases, is not of the es¬ 


sence. 


(81 The next important case on the point is 
— Pearse v. Morrice'. (1834) 2 A & E 84 at 
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p. 96 (G). In this case the relevant statute 
made rent payable to the Treasurer of the 
Trustees and unless payment was made to 
him according to the terms of the sections, the 
lease, contract or agreement would be null and 
void to all intents and purposes whatever. 
Taunton J., in deciding that this provision was 
absolute observed as follows: 


“There may be many reasons why it should 
be desirable to make the rent payable to 
the treasurer only. But looking into the 
words of the Act, if they are not obligatory, 
I cannot conceive to myself any words which 
•can have a prohibitory force. The distinction 
between directory and imperative statutes 
has long been known. * * * I understand 
the distinction to be, that a clause is direc¬ 
tory where it contains a mere matter of direc¬ 
tion and nothing more, but not so where 
they are followed by such words as are used 
here viz., that anything done contrary to 
such provisions shall be null and void.” 

The next important case on the point is — 
Liverpool Borough Bank v. Turner’, (1861) 30 
LJ Ch 379 at p 380 (H). The question here was 
whether there could be a mortgage of a ship 
without the formalities required by the Mer¬ 
chant Shipping Act, and in deciding that there 
could not, Campbell L. C., said: 

“The forms of transfer and mortgage requir¬ 
ed bv Ss. 55 and 66 must be substantially 
followed although there be no negative 
words declaring that all transfers and mort¬ 
gages in any other form shall be null and 
void. No universal rule can be laid down 
as to whether mandatory enactments shall 
be considered directory only or obligatory 
with an implied nullification for disobedience. 
It is the duty of courts of justice to try to 
get at the real intention of the legislature 
by carefully attending to the whole scope of 
the statute to be construed.” 

In —‘Woodwordv. Sarsons', (1875) LR 10 CP 
733, at p 746 (I), where the question was whe¬ 
ther the rules and forms contained in the sche¬ 
dules of the Ballot Act were directory only or 
not, the Ballot Act having been divided into 
two parts, one containing the number of sec¬ 
tions & the other containing two schedules of 
certain rules and forms, and one of the sec¬ 
tions providing that the schedules and the 
notice thereto and the directions therein shall 
be construed to have effect as part of the Act, 
Lord Coleridge C. J.. says: 


“The general rule is that an absolute enact¬ 
ment must be obeyed and fulfilled exactly, 
but it is sufficient if a directory enactment 
be obeyed or fulfilled substantially/’ 

( 9 ) It is clear from these cases that in Eng¬ 
land the distinction was long recognised bet¬ 
ween provisions of law held to be merely 
directory and those that were held to be ab¬ 
solute or imperative. This distinction has been 
recognised in India also. In — ‘Shripad Amrit 
v. Harsiddhbhai Divatia*. AIR 1948 Bom 20 (J) 
.and _ ‘Giridhari Dhal v. Hrishikesh Roy, 
AIR 1952 Orissa 176 (K), some of these cases 
were referred to and this distinction was re¬ 
cognised. In these cases also it was held that 
where the provisions of the statute are of an 
imperative character, disobedience or contra¬ 
vention thereof results in the invalidity of the 
subsequent proceedings, but where they are 
merely directory no such consequence is involv¬ 


ed. It was further held there that in deciding 
whether a provision of law is directory or im¬ 
perative, one has to look into the entire scope 
of the provisions in question. 

(10) Sections 211 and 212, Criminal P. C. 
have now to be examined in the light of the 
principles laid down in the cases cited above 
and the question we have to put ourselves is, 
“do Ss. 211 and 212, Cr. P. C., lay down one 
of those imperatives of law, contravention of 
which must mean a nullification of all subse¬ 
quent proceedings?” 

(11) Sections 211 and 212 appear in Chapter 
18 of the Code, a Chapter which bears the 
heading: “Of Inquiry into cases triable by the 
court of Session or High Court.” Section 206 
with which the Chapter opens lays down that 
certain Magistrates may commit any person for 
trial to the court of Session or the High Court 
for any offence triable by such court. In other 
words, this is the Section giving jurisdiction to 
the Magistrates concerned for committing for 
trial to the Court of Session or the High Court. 
Then S. 207 is as follows: 

“The following procedure shall be adopted in 
inquiries before Magistrate where the case 
is triable exclusively by a Court of Session 
or High Court, or, in the opinion of the 
Magistrate, ought to be tried by such Court.” 


The sections that follow S. 207 are the sec¬ 
tions which lay down the procedure for an en¬ 
quiry into cases triable by the Court of Ses¬ 
sion or the High Court. Section 208 says how 
evidence is to be taken and S. 209 empowers 
the Magistrate to discharge the accused, if 
after he has taken the evidence for the pro¬ 
secution and for the defence, if any, he thinks 
there are not sufficient grounds for committing 
the accused. Section 210 entitles the Magis¬ 
trate to frame a charge if he is satisfied that 
there are sufficient grounds for committing 
the accused for trial and then follows S. 211 
which is as follows : 

“(1) The accused shall be required at once to 
give in orally or in writing, a list of the per¬ 
sons (if any) whom he wishes to be summon¬ 
ed to give evidence on his trial. 

(2) The Magistrate may, in his discretion, 
allow the accused to give in any further list 
of witnesses at a subsequent time; and where 
the accused is committed for trial before the 
High Court, nothing in this Section shall be 
deemed to preclude the accused from giving, 
at any time before his trial, to the Clerk oi 
the State a further list of the persons whom 
he wishes to be summoned to give evidence 
on such trial.” 


len S. 212 runs as follows: 

The Magistrate may, in his discretion, sum¬ 
mon and examine any witness named in any 
list given in to him under S. 211,” 
d S. 213 under which the Magistrates can 
mmit an accused person provides : 

(1) When the accused, on being required to 
give in a list under S. 211, has declined to 
do so or when he has given in such listand 
the witnesses (if any) included therein 
the Magistrate desires to examine have be$n 
summoned and examined under ». « 

Magistrate may make an ° Td f?.J°CMrt or 

the accused for trial by the Hi 0 h 

the Court of Session (as the case may 
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is totally invalid in law, lor, in that case there 
wili be no basis for the committal of ttie ac¬ 
cused to ihe Court ot Session or the High 
Court, as the case may be; but if the commit¬ 
ment is not totally invalid in law, the trial 
can hardly be held to be vitiated. In the cases 
already referred to which, as we have already 
pointed out, all arose beiore the accused were 
actually tried, the question for consideration 
was quite diitcrent from what we have to con¬ 
sider here. There the question was whether 
the disregard of the provisions would justify 
the commitment being quashed, and this court 
decided that it would, and it was further held 
that S. 537 of the Code would not cure the 
illegality involved. 

(15) Section 537, Cr. P. C., runs as follows: 
"Suojeci to the provisions hereinbefore con¬ 
tained, no finding, sentence or order passed 
by a Court of competent jurisdiction shall 
be reversed or altered under Chapter 27 or 
on appeal or revision on account — 

(a) of any error, omission or irregularity 
in the complaint, summons, warrant, charge, 
proclamation, order, judgment or other pro¬ 
ceedings before or during trial or in an in¬ 
quiry or other proceedings under this Code, 
or 

• • • 

(c) of the omission to revise any list of 
jurors or assessors in accordance with S. 324, 
or 

(d) of any misdirection in any charge to 
a jury unless such error, omission, irregula¬ 
rity, or misdirection has in fact occasioned 
a failure of justice. 

Explanation. : In determining whether any 
error, omission or irregularity in any pro¬ 
ceeding under this Code has occasioned a 
failure of justice, the Court shall have re¬ 
gard to the fact whether the objection could 
and should have been raised at an earlier 
stage* in the proceedings.*’ 

(16) It is clear from a wording of this Sec¬ 
tion that the order contemplated by this sec¬ 
tion is a final order and not merely an inter¬ 
locutory order such as a commitment order. 
If that be so, S. 537 of the Code cannot pos¬ 
sibly apply to a commitment order and the 
view taken in the cases referred to, that S. 
537 would not cure the illegality involved in 
contravention of the provisions u/ss. 211 and 
212, is a view which can hardly be objected to; 
but S. 537 certainly applies to the final order 
such as the conviction of an accused person 

?f n c a i r i a L and th ? * entence Passed upon him. 
it b. 537 does apply to a final order on a trial, 
as we think it does, and if it does not apply 
to an interlocutory order such as the commit¬ 
ment order, it follows that it was not the in- 
tention of the Legislature to confer upon Ss. 
211 , and 212 . an imperative character. In other 
words, the disregard of these provisions while 
it will certainly entitle the aggrieved party to 
have a commitment quashed on the ground of' 
such contravention, will not entitle the aggriev¬ 
ed person to challenge the final order of a con- 

justice Un ess that has occasion ed a failure of 

S - 537 ' Cr p - c - their Lord- 
ships of the Privy Council in — Abdul Rah¬ 
man v. Emperor’, AIR 1927 PC 44 (L), in which 
the question was whether the reading over of 
depositions of witnesses to them while the 


and (unless the Magistrate is Presidency 
Magistrate) shall also record briefly trie rea¬ 
sons lor such commitment." 

and sub-s. (2) of S. 213 provides that 
••(2) it the Magistrate, alter hearing the wit¬ 
nesses for the defence, is satisfied that there 
are not sufficient grounds for committing the 
accused, he may cancel the charge and dis¬ 
charge the accused." 

Section 215 lays down that 
"A commitment once made under S. 213 by 
a competent Magistrate or by a Civil or Reve¬ 
nue Court under S. 478, can be quashed by 
the High Court only, and only on a point 
of law." 

Then follow certain provisions regarding the 
summonses to wilnesses for defence after com¬ 
mittal, the- bond of complainants and witnesses, 
the detention in custody of witnesses in case 
of refusal to attend or to execute the bond, 
Ihe notification of the commitment etc. Sec¬ 
tion 219 entitles the Magistrate to summon 
supplementary witnesses for the prosecution 
and S. 220 with which the Chapter ends pro¬ 
vides for the custody of the accused pending 
the trial. 

(12) It is clear from an examination of the 
entire chapter that Ss. 211 and 212 are meant 
to serve a two-fold purpose, the first is that 
the accused, if he furnishes a list of witnesses 
when required to do so u/s 211 , is entitled as 
a matter of right to have these witnesses sum¬ 
moned at the trial. 0/ course he is entitled 
to furnish, if the Magistrate allows him to do 
so, a supplementary list of witnesses also and 
he is entitled to have these also summoned 
at the trial. That is obviously the first pur¬ 
pose served by S. 211. 

(13) The next object of these sections seems 
to be this: that the Magistrate may in his 
discretion summon and examine any or all of 
these witnesses, and if on an examination of 
these witnesses he thinks that there are not 
sufficient grounds for committing the accused 

cancel the charge and discharge the 
accused, in other words this provides safe¬ 
guard against an unnecessary trial. 

The question now is whether these pro- 
to be construed as imcerative or 
ol ^rectory. The -jurisdiction to commit 

fn thi u ed u P o S0n t0 the court 01 Session or 
tbe JLgh Court, as already stated, is con- 

Jjjji J y v, S ' 206 \ and when the Magistrate 

that1Li Charge l /s . 21 °> he has t0 be satisfied 
the Y™. , ar . e sufficient grounds for committing 

thlt S d h f0r u tria i- In other words. even at 
£5 8 , he has to apply his mind to the 

there L th c, m Se and t0 satisf y hims elf that 
the aenKPH ^ 01 . 6 ? 1 , grounds for committing 
saUsfieH t . rlal 11 is on >y it he be so 

? aU . s l® d that he is entitled to frame a charge. 

he W °^ s i even before he frames a char|e, 

testified 1 w y hi £ s , elf if the committal is 
S e^ Ctlons 211 and 212 which, as al- 
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case was otherwise proceeding, was not a vio¬ 
lation ot b. 36U o i me Code, tneir Lordships 
ot tne Privy council held tnat tne passage be¬ 
ginning witn -unless such error” in S. 537, Cr. 
P. C., does not qualify (d) only but also tne 
other letters of the aiphacet. and that such ir¬ 
regularities would not by itselt be a ground 
suthcient lor quashing a conviction. 

(18; in a later case, — ‘Pulukuri Kottaya 
v. Emperor', Aik 194/ PC 67 (ivij, where tne 
record ox tne statements of witnesses made 
to tne Police were made available to the de¬ 
fence, though too late to be effective, their 
Lordships neld that as the contents of the 
statements were known, this by itself was 
not decisive and the case was under S. 537 and 
the trial was neld to be valid as in the cir¬ 
cumstances of the case no prejudice was oc¬ 
casioned. Their Lordships in this connection 
overruled as too narrow a construction of S. 537, 
Cr. P. C., the view taken in some Indian Cases 
that S. 537 applies only to errors of procedure 
and not to cases of disregard of mandatory 
provisions of the Code and that failure to 
examine the accused u/s 342, Cr. P. C. was 
fatal to the validity of the trial and could not 
be cured u/s 537. Their Lordships further held 
that where a trial is conducted in a manner 
dillerent from that prescribed by the Code, as 
in — ‘Subramania Iyer v. King Emperor*, 28 
lnd App 257 (PC) (N), where the accused was 
charged with 41 dillerent acts extending over 
two years, against the definite provisions of 
S. 234 of the Code, the trial was bad and no 
question of curing an irregularity arose but if 
the trial conducted is substantially in the 
manner prescribed by the Code but some ir¬ 
regularity occurs in the course of such conduct, 
the irregularity could be cured under S. 537 
and none the less so because the irregularity 
involves, as must nearly always be the case, 
a breach of one or more of the very compre¬ 
hensive provisions of the Code. The distinc¬ 
tion drawn between illegality and irregularity 
being one of degree rather than of kind. 

(19) That S. 215 occurs in the same Chapter 
which deals with inquiries into cases triable 
by the Court of Session or the High Court 
goes to suggest that the remedy for quashing 
a commitment is available to the aggrieved 
party only before a trial is over and not after 
the trial is over. In the nature of things it 
must be so, for the question of quashing a 
commitment cannot possibly arise after a trial 
is over because it is no use quashing a com¬ 
mitment unless the result of the trial itself is 
at the same time set aside and if the result 
is set aside, it will be unnecessary in most 
cases to quash the commitment. After a trial 
the Question is, as in this case, whether the 
trial is vitiated by the illegal commitment and 
whether the final order passed in a trial held 
on the basis of such a commitment should be 
set aside. In saying this we are not unmind¬ 
ful of the conflicting decisions of this Court m 
2 cases under this Code of 1872 — “Empress v. 
Shibo Behara’, 8 Cal 584 (O) and — ‘Empress 
v. Sagambur’, 12 Cal LR 120 (P), in the re¬ 
cord of which it was held that a commitment 
could not be quashed after the accus¬ 
ed had pleaded to the charge and after evid¬ 
ence ha'* been gone into and in the first, that 
the con • ment could be quashed at any stage. 
In none of the cases, however, the question 
arose after the trial was over. What happened 


in the second case was that the Judge trying 
the case postponed it and made a Reference 
to the Hign Court in quashing the proceedings 
on the ground that the accused had been com¬ 
mitted on evidence recorded in his absence 
when he was absconding. None of these cases, 
therefore, decided if a commitment could be 
quashed after the trial was over. 

(20) Now, if it is correct to say that the re¬ 
medy of quashing a commitment is available 
only before the conclusion of a trial, it neces¬ 
sarily follows that questions which could be 
raised in a proceeding for quashing a commit¬ 
ment would be available for use after the con¬ 
clusion of a trial only in the circumstances 
mentioned in S. 537 of the Code, namely, if the 
omission, etc., occasioned a failure of justice, 
by which is meant the conviction of an inno¬ 
cent man and the acquittal of a person prov¬ 
ed guilty. — 'Abdul Rahim v. Emperor*, AIR 
1946 PC 82 (Q). The Explanation to S. 537 
makes it further clear that in deciding whe¬ 
ther it did occasion a failure of justice, a Court 
has to bear in mind if the objection could be 
raised earlier, the obvious implication being 
that when it may be but is not raised earlier, 
the normal inference is to be that there was 
no failure of justice. 

(21) Another thing to be remembered is that 
if a trial is to be held null and void on such 
a ground, acquittals as well as convictions on 
such trials would be liable to reversal, so that 
it is bound to cause serious inconvenience to 
parties who have no control over the Magis¬ 
trate’s action. The observations of Sir Arthur 
Channel in — ‘Montreal Street Rly. Co. v. 
Narmandin*, (1917) AC 170 at p 174 (R), may 
be recalled in this connection 

“When the provisions of a statute relate to 
the performance of a public duty and the 
case is such that to hold null and void acts 
done in neglect of such duty would create 
serious general inconvenience or injuries to 
persons who have no control over those en¬ 
trusted with the duty and at the same time 
would not promote the main object of the 
legislature, it has been the practice to hold 
such provisions directory only, neglect of 
them, though punishable, not affecting the 
validity of the acts done.” 

(22) The scheme, therefore, of Chapter 18 or 
of S. 537 of. the Code does not, in our view, 
favour the conclusion that the provisions of 
Ss. 211 and 212 are imperative. 

(23) In this case the accused in his examina¬ 
tion u/s 342, Cr. P. C., was asked whether he 
would cite any defence witness and his answer 
was in the negative. That being so, there is 
hardly any question of any prejudice having 
occurred to him as a result of the omission 
of the learned Magistrate to require him to 
furnish a list of defence witnesses as required 
bv S. 211, Cr. P. C. In these circumstances the 
defect, such as it is, could not have vitiated 
the commitment to the extent of making it in¬ 
valid in law nor could it have affected the 
trial in anv wav because if the commitment 
was not altogether invalid, the cognisance of 
the case bv the Court of Session could not oe 
said to be bad in law in any way. In our opi¬ 
nion, therefore, there is no substance in this 
contention raised by Mr. Majumdar. 

(24) Having disposed of this point of law 
raised by Mr. Majumdar, it is necessary to looK 
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into the facts and the evidence. (After consi¬ 
dering the evidence elaborately his Lordship 
concluded:) In the circumstances, we are of 
opinion that there is no reason whatever to 
doubt or disbelieve any part of the prosecution 
evidence and the jury were fully entitled to 
believe these witnesses and to base their ver¬ 
dict on this evidence. Their verdict, therefore, 
in our opinion, is fully justified on the evidence 
on the record. That me intention of tne accused 
could be nothing but to cause his victim's death 
is clear from the nature of the injuries indicted. 
It would, therefore, have to be held that he was 
rightly convicted under S. 302. I. P. C., if he 
did not really attack Moslem Mondal in self- 
defence as stated by him. (His Lordship then 
held that the defence story of an assault on the 
accused by Moslem Mondal with a knife was 
not true and that no question arose of the 
accused having done what he did in self- 
defence.) 


(25) The next question to be considered is the 
question of sentence. I have already stated 
that a large number of incised injuries were 
inflicted on the deceased by a cutting weapon 
which is a hesua and all these injuries were 
inflicted in the region of the head, the neck and 
the shoulder. That the assault was of a brutal 
nature admits of no doubt; what makes it much 
worse is that the deceased was a guest of the 
accused. At the same time the fact remains 
that the prosecution did not even try to prove 
a motive for such a murderous and brutal 
assault. It was further elicited in the cross- 
examination of Fateh Ali that he stated before 
the Committing Magistrate that he saw Moslem 
Mondal being cut by his father (‘Pagal’, mad 
man) with a hesua. Although the statement 
of Fateh Ali was not put in at the trial under 
S. 288, Criminal P. C. and only this part of 
the statement was put in under S. 145, Evi¬ 
dence Act, we are entitled to take this into con¬ 
sideration in order to determine the proper sen¬ 
tence to be passed in this case. The other fact 
to be considered is the assault on Fateh Ali 
when he shouted out on seeing the accused 
assaulting Moslem Mondal and the subsequent 
assault on Miajuddin. The question for our 
consideration now is whether these are facts 
which go to indicate that the accused when he 
made this murderous assault on Moslem Mondal 
and when he later assaulted his own son and 
• son-m-law was in an abnormal state of 
njmd It is undoubtedly true that the very 
atrocity of a crime should not be made an excuse 
ior passing a lesser sentence. The criminality, 
however, of an act in the last analysis depends 
on the state of mind of which the act is an 
external expression. When the act itself is 
almost inhuman and when there is no discerni¬ 
ble motive for such an inhuman act, the Judge 
is at once put upon his enquiry as to the state 

u ]hlch P^Pted such an act & the 
« h h , as ** to P u t to himself is “Was 
th f Ti?M P ? r,ectly no . rmal w hen he committed 
° Ur 2 P to,on the sentence to be 
passed depends on the answer to this question. 

nrSefL^T mind i^ , here of the view ex- 
b ^rIJfJi! arned tri ?* Jud £ e that the act 
f n atrocious one and that there was no 

t0 justify a lesser 
4 ? * acts » however, that there was 
really no motive for the inhuman murder that 

that a v. CUSe< l^ tfc ^ ke i d his son when he cried out 
that he next attacked hla son-in-law when he 


rescued Fateh Ali and that finally he admitted 
to others having done Moslem Mondal to death 
are,in our opinion, indications of an abnormal 
state of mind in the accused which, though it 
does not amount to such insanity as can be a 
complete answer to the charge, might well have 
produced in him an uncontrollable murderous 
impulse of such intensity that he hacked his 
unsuspecting and sleeping guest to death. The 
facts proved are more consistent with such 
an abnormal mental state of the accused than 
anything like a cold & calculating piece of mon¬ 
strosity. In that view, the accused himself was 
as much a victim of this inexplicable and uncon¬ 
trollable impulse as Moslem Mondal was of the 
act in which this impulse found its expression. 

(28) In our opinion, this constitutes an ex¬ 
tenuation of an oiience which at first sight 
strikes one as brutal beyond words and will 
justify the imposition of the lesser sentence in 
preference to the extreme penalty of the law. 
The sentence of death is accordingly commuted 
to transportation for life. 

(27) The result then is that the Reference 
under S. 374, Criminal P. C. is rejected, the 
appeal of Abdul Rahaman is dismissed and the 
conviction of the appellant under S. 302. Penal 
Code, is confirmed subject to the modification 
that the sentence of death passed on him is 
commuted to transportation for life. 

(28) DEBABRATA MOOKERJEE J.; I agree. 

B/V.S.B. Conviction confirmed. 


A. I. R. 1953 CAL. 797 (Vol. 40, C. N. 300) 
P. B. MUKHARJI J. 

Ranjit Shaw, Applicant v. Samarendrajit 
Shaw and others. Official Receiver. 

Appln. in re: Suit No. 958 of 1940, D/- 19-6- 
1953. 


vivu p. c. (1908), O. 40. R. 1 — Suits by or 
against receiver — Leave of Court. 

Scope of leave to sue receiver granted 
depends on terms of order granting the 
leave. Usual form in which Calcutta High 
Court grants leave is only for leave to sue 
receiver either for possession or for 
arrears of rent or other reliefs and that will 
not permit execution against the proper¬ 
ties in the hands of the receiver without 
further leave from Court. Court will not 
normally grant leave in such wide terms 
so as to cover execution against property 
in the hands of receiver because leave to 
execute may have to depend on considera¬ 
tely 5 arising subsequent to the grant of 
x e „ to sue the receiver. (1904) 52 
WR (Eng.) 207, Rel. on. (Para 5) 

Anno: C. P. C., O. 40, R. 1 N. 31. 

Ganguli for Applicant; P. N. Ghosh, 
Attorney for Official Receiver. 

CASE CITED: 

(A) (1904) 73 LJ Ch 143: 52 WR (Eng) 207 

annSE!? : J 1 ™? is the plaintiff decree-holder’s 

ffiSS a S 0 n w Or eav - e t0 execute the decrees ob- 
tamed by him against the Official Receiver in 

Rfnt Suits Nos. 546 of 1952, 548 of 1952 549 
2*M5*«* of 1952 and 329’of 1950 all of the 
Second Munsif’s Court. Howrah, by attachment 
and sale of the properties of Sri BIrendraiit 
Saha, Sri. Ranjit Saha and Sri Samarendrajit 
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Saha, the tenants of the applicant, and which 
properties still continue to be in the possession 
of the Official Receiver. The applicant also asks 
mat the costs of and incidental to this appli¬ 
cation be added to his decrees and be costs in 
the execution proceedings. 

(2) There is no opposition from the judg¬ 
ment-debtors to this application. But ihe Re¬ 
ceiver has appeared through Mr. P. N. Ghose. 
Solicitor. The objection on behalf of the Re¬ 
ceiver is that this application was not necessary 
because leave had already been granted to the 
applicant as plaintiff in those suits to sue the 
Receiver. It is contended that such leave to sue 
for rents includes and covers leave to execute 
the rent decree against properties in the hands 
of the Receiver. As the point was cf some im¬ 
portance I adjourned the matter to Court, al¬ 
though it came on Chamber Summons. 

Mr. Ganguli, the Solicitor who appears for the 
applicant, draws my attention to a decision of 
Buckley J. in — ‘Morris v. Baker’, (1904) 52 
WR (Eng.) 207 (A). There it appears that al¬ 
most an identical point was raised at the Bar 
and decided by the Court. At page 208 of that 
report Buckley J. observes : 

“The question is whether the leave thus given 
extended beyond proceeding to judgment, to 
the issue of a writ of possession. In my opi¬ 
nion it did not. The true way of looking at 
the matter is this: The Court being in the 
possession of land or chattels by a Receiver, 
is asked to allow proceedings to be taken by 
one person against another to determine the 
title.' Leave is given. The party who succeeds 
ought to say to the Court, “this is my land, 
these are my chattels, but the fruits of my 
victory are in your possession, and I want 
them.” If there is nothing more in the case 
the court would give leave for possession. 
But the party is not entitled, as against the 
receiver, to obtain possession without leave 
— that is to say, without the consent of the 
court, in whose possession the property is. 

Take another case. Suppose that an action 
is sued to judgment. Does that always in it¬ 
self give the right to issue execution? The 
answer is that it does not. When judgment 
has been obtained the court has, in certain 
cases, to be aooroached again, in order to 
see whether it will give leave to issue exe¬ 
cution or whether there are net other cir¬ 
cumstances to which the court ought to have 
regard. It does not follow that because judg¬ 
ment has been obtained, some other person 
is not entitled to rights in the property in 
respect of which leave is to be asked to is>su e 
execution. It is the duty of the court, while 
the property is, as it were, 'in medio. to see 
that the rights of all parties in respect of it 
are protected." 

(3) On this ground Buckley J. came to the 
conclusion that the leave which was given to 
issue a writ for the recovery of possession did 
not extend beyond leave to try the question 
who was entitled to judgment for possession. 
It must be made clear that the whole question 
before Buckley J. turned on the construction of 
the words “leave to issue a writ for the recovery 
of oossessicn” which occurred in the order of 
the'Master of 17-9-1903 in that case. 

(4) In this case before me the leave of the 
court was granted to sue the receiver for the 
“recovery of arrears of rent and I think that 
the principles of the decision in — 'Morris v. 


< A >>’ and , th e reasons given therein 
should be followed and applied here. 

(5) I will however add my own exposition 
of the law on the point. When a court grants 
leave to a litigant to sue the receiver the scope 
of such leave depends entirely on the terms of 
the court’s order granting the leave. Whether, 
in a particular case, such leave to sue the re¬ 
ceiver includes leave to execute against the 
assets in the possession of the receiver must 
therefore be determined by reference to the 
terms in which the leave was granted. 

The usual form in which leave is ordinarily 
granted in this court is only for leave to sue 
the receiver may be for possession or for ar¬ 
rears of rent or other reliefs as the case may 
be. That, in my judgment, will not permit! 
execution against the properties in the hands 
of the receiver without further leave from the 
court. It is quite possible that in a proper 
case the leave may be given in such wide terms 
that it will cover even leave to execute. Nor¬ 
mally, however, no court will grant leave in 
such wide terms because leave to execute 
against property in the hands of the receiver 
may have to depend on considerations arising 
subsequent to the grant of the initial leave to 
sue the receiver and therefore, it will be for 
the court at the later stage to see whether 
leave should be given to execute against pro¬ 
perties in the hands of the receiver. 

(6) There will, therefore, be an order in 
terms of the Summons. I grant leave to the 
applicant to execute his decrees against pro¬ 
perties in the possession of the receiver. The 
applicant will also be entitled to costs of this 
application to be added to his decrees and 
treated as costs in execution proceedings. I j 
assess the costs of this application at Rs. 68/-. j 

B/M.K.S. Order accordingly. 


A. I. R. 1953 CAL. 798 (Vol. 40, C. N. 301) 
J. P. MITTER AND SEN JJ. 


Panchanan Maity, Accused-Petitioner v. The 
State and another, Opposite Party. 

Criminal Revn. No. 1121 of 1952, D/- 13-5-53. 

Penal Code (1860), S. 464 — Making a false 
document — (Criminal P. C. (1898), S. 297). 

A person to be guilty of forgery under 
the first clause of S. 464 must make a false 
document or part of a false document and 
not merely cause it to be made. 14 Cn LJ 
129, Rel. on. 7 Cal 352 and AIR 1951 Cal 
581, Referred to. (Para 4) 

Facts proved by prosecution not sufficient 
to hold accused guilty of making a false 
document — Jury recording a verdict ot 
guilty due to Judge’s failure to explain the 
meaning of “making a false document 
Held there was non-direction amounting io 
misdirection which induced the erroneous 
verdict of the jury and hence the conviction 
and sentence which followed must be se 
aside. < Para V . 

Anno: Penal Code, S. 464 N. 1; Criminal 


P. C., S. 297 N. 12. 

Sambhu Nath Banerjee and Anil Kumar Sen; 
For Petitioner; J. M. Banerjee, for the ^tate. 
5udhanshu Kumar Hazra, for Complainant. 
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CASES CITED: 

(A) (T3) 14 Cri LJ 129: 17 Cal WN 354 

(B) (’81) 8 Cal LR 572: 7 Cal 352 

(C) (’51) AIR 1951 Cal 581: 52 Cri U 1480 

J. P. NUTTER J.: This is an application for revi¬ 
sion of an order of conviction under S. 467, Penai 
Code. The petitioner was tried by a learned 
Judge, sitting with a jury, upon a charge of forgery 
under the following circumstances: The Com¬ 
plainant Brahmamoyee Dasi. an old lady of about 
• 80, rs a resident of Contai. In addition to her 

* homestead, she had 12 biglias and la cottas of 
land scattered over several 'mouzas'. One 
Pramatha Nath Banerjee was the ladys landlord 
in respect of her homestead. The landlord brought 
a suit for ejectment against her. The Detitioner 
looked after that suit on the lady's behalf. In 
Kartick 1356 B. S. he suggested to the lady that 
she should execute an ’Ammukhteamamah’ in 
his favour, so that he could take necessary steDs 
in connection with her defence in the said suit. 
The lady agreed, whereupon on or about 29th 
Falgun 1356 B. S., corresponding to 13-3-1950, the 
petitioner, who was then accompanied by three 
others, obtained the lady’s thumo impression on 
a blank stamp paper as well as on a few blank 
cartridge papers, on the representation that the 
papers would be utilised for the purpose of a 
Power of Attorney. The petitioner took the papers 
away and thereafter they were caused to be 
written up as a ‘kobala’, purporting to convey 
certain of the lady's lands to Pancnanan for a 
consideration. Later on the same day, the peti¬ 
tioner took the lady to the office of the Sub-Re¬ 
gistrar. There the document was presented for 
registration and was duly registered. Two months 
later the lady discovered that a fraud had been 
practised upon her. Upon enquiry she discovered 
■that she had in fact registered a 'kobala', where- 

PowSr r nf nt Af n ^ 0 n Was , t0 l xecu,e and register a 
' rL° n , Att0r . ney , only ' There a^er a complaint 
!£! “££ oaly against the Petitioner but 

also against other persons, including one Prafulla 

document^ Wh ° admittedly was th e scribe of the 

fj 2) T h . e j pe V ti0ner a,on g with Prafulla was 
HlS f,rst convict »°n upon a charge 
W tf set asidc by this Court, with a 
direction for his retrial. At the first trial he was 

to six years’ rigorous imprisonment 
On his second trial the petitioner was aeain rnn 
victed of forgery. This time he was Sneed 
to four years' rigorous imprisonment u 
sent application arises out ofS CO nvwL P ^ 

mmzzM 

S1M g* jjj 

. CrTef N ‘"> 

that even assuming the petltioner » 

be true, no offence ?/ to 

hig of the first clause of q uL „ , the mean ‘ 

ssrsu s&juzr^ £ 

bigly contends tfaaMn the ^; n Baner , jee accord - 
“fee to bring the cSe °. f evld - 

of S. 464 as weU fw th u n the *“"1 clause 
U M ln absence of any dlrec- 


tion as to the meaning of ‘making a false docu¬ 
ment’ under the first clause, the jury’s verdict 
was manifestly erroneous. In our view, Mr. 
Banerjee's contention is sound. Forgery is defin¬ 
ed in S. 463 as follows: 

"Whoever makes any false document or part of 
a document, with intent to cause damage or 
injury to the public or to any person, or to 
support any claim or title, or to cause any per¬ 
son to part with property, or to enter into any 
express or implied contract, or with intent to 
commit fraud or that fraud may be committed, 
commits forgery.” 

Section 464 is as follows: 

"A person is said to make a false document 
First Who dishonestly or fraudulently makes, 
signs, seals or executes a document or 
part of a document, or makes any mark 
denoting the execution of a document, 
with the intention of causing it to be 
believed that such document or part of 
a document was made, signed, sealed or 
executed by or by the authority of a 
person by whom or by whose authority ht 
knows that it was not made, signed, seal¬ 
ed or executed, or at a time at which 
he knows that it was not made, signed, 
sealed or executed; or 

Secondly Who, without lawful authority, dis¬ 
honestly or fraudulently, by cancellation 
or otherwise, alters a document in any 
material part thereof, after it has been 
made or executed either by himself or 
by any other person, whether such per¬ 
son be living or dead at the time of such 
alteration; or 

Thirdly—Who dishonestly or fraudulently causes 
any person to sign, seal, execute or alter 
a document, knowing that such person 
by reason of unsoundness of mind or 
intoxication cannot, or that by reason 
of deception practised upon him, he does 
not know the contents of the document 
or the nature of the alteration.” 

It appears to us that a person to be guilty of 
forgery under the first clause of S. 464 must make i 
a false document or part of a false document and 
not merely cause it to be made. As was held ' 

w n S? 1 ?, P radhanla V. Emperor', 17 Cal' 
w. N. 3o4 (A), a charge of forgery could not lie 
a Person who was not the writer of the 

or " ho did not sign the forged 
name. Making a false document is one thing 

fh? a fa ^ e document to be made is ano- 

J 1 ™ y WeU be that the Petitioner in this 
case abetted the making of a false document Mr 

on behalf of the petitioner SL relies 

upon the early Calcutta Case — ‘The Emoress v 

Riasat Ah'. 7 Cal 352 (B). which wJ flowed' 

ln arecent case of this Court — ‘Pramatha Nath 
v. The State’, AIR 1951 Cal 581 (C) Nath 

fh l 5 ’ Had Jb. e . re been proper evidence to bring 
the case within the third clause of S. 464 the 

oTlhl have , be * n different. It is clear’ that 
on the facts proved by the prosecution, the neti- 

X fbL ? lse document within the meaning oi 

XhnrJV lau “ of S. 464. The learned Judge’ 

mnkincr ‘o ? X , Dlai " to ,he u,rv the meaning of 
making a false document’ under the first clause 

SCCt ? r l.. was a n °n-direction amounting to 

u e X m ^ lon ’ which ^uced an erronS 

Hilf, v „ e , rd L ct 4 111 that vlew of the matter, the ver- 

enno ^ and the convlct ion and the sent- 
ence which followed must be set aside. 
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(6) Mr.Banerjee took several other points, but 
it is not necessary to deal with them, as we have, 
after considerable hesitation, decided to acquit 
the petitioner and not to order a retrial. We 
have gone through the evidence and are of the 
view that the petitioner having already been 
through the ordeal of two Session^ trials must be 
acquitted. The complainant, if so advised, can 
have recourse to the Civil Court for the purpose 
of having the deed cancelled. 

(7) In the foregoing circumstances, we set aside 
the verdict of the jury and the conviction and 
the sentence which followed and acquit the peti¬ 
tioner. The petitioner need not surrender to his 
bail bond from which he is discharged. This Rule 
is made absolute. 

(8) Sen J.: I agree. 

C/M.K.S. Rule made absolute. 


A. I. R. 1953 CAL. 800 (Vol. 40, C. N. 302) 
K. C. CHUNDER J. 

Surendra Nath, Defendant, Appellant v. 
Tarasashi, Plaintiff, Respondent. 

A. F. A. D. No. 913 of 1952, D/- 5-2-1953. 
Limitation Act (1908), S. 5 — Mistake of 
Court. 

Ejectment suit in Small Cause Court — 
Change in law requiring drawing up of 
proper decree not noticed by court and 
only an after judgment statement main¬ 
tained on record — Appeal filed according 
to practice without filing formal decree — 
Court realising defect after High Court 
pointed out effect of change in law — Held 
in the circumstances, time should be ex¬ 
tended until date of filing of decree. 

(Para 1) 

Anno: Lim. Act, S. 5 N. 22. 

Jitendra Nath Ghose, for Appellant; Manin- 
dra Nath Ghose, for Respondent. 

JUDGMENT: This is an appeal against an 
appellate judgment of the Special Appellate 
Bench of the Court of Small Causes, Calcutta, 
affirming that of the Judge, 6th Bench. It 
appears that an ejectment order was passed by 
the Small Cause Court Judge. An appeal was 
filed to the Special Bench. It appears and 
cannot be contested from the papers on record 
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that at the time when this ejectment decree 
was passed a formal decree as required under 
the Code of Civil Procedure in the form pre¬ 
scribed thereunder was not drawn up in that 
Court. 

Indeed, till the High Court pointed out that 
a formal decree was necessary in view of the 
changes introduced by the Rent Control Act 
that the question of filing a decree ever arose. 
Indeed, in the present case, the so called decree 
on record is what has been always known in 
the court of Small Causes, Calcutta as an after¬ 
judgment statement and as it appears that 
there was never the practice of filing an after 
judgment statement in any appeal in the Cal¬ 
cutta Court of Small Causes following the usual 
practice none such was filed. Having been told 
by this court the learned Judges of the Special 
Bench, it seems, blamed the poor lawyers of 
the court that they did not know, although the 
Rent Control Act was in existence for such a 
long time, that filing of a formal decree in the 
form prescribed by the Code of Civil Procedure 
was necessary. When Judges from whom the 
Bar is to receive light are in darkness them¬ 
selves, it does not lie in the mouth of the judges 
to taunt the Bar for ignorance and penalise 
clients for alleged ignorance of the lawyers. 
The opinion of the Special Bench was that as 
the law was in existence for such a long time 
the lawyers should have known the law and 
they should have filed a non-existent decree in 
the form prescribed by Civil P. C. by taking 
the after judgment statement as an imitation 
decree under the Civil P. C. A little exercise 
of commonsense is always required in court 
proceedings and if commonsense had been 
exercised in this case time should have been 
extended and limitation condoned. 

(2) I, therefore, set aside the order of the 
Special Bench, extending the period of time 
under S. 5, Limitation Act and as the appeal 
is now in time the Special Bench to which the 
appeal is remitted will now proceed ‘to hear it 
on the merits. Courts will abide the result. 

(3) The appellate court will hear the appeal 
as expeditiously as possible. 

(4) Let the records be sent down without 
delay. 

B/M.K.S. Order accordingly. 
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Dissu, Appellant v. The State. 

Criminal Appeal No. 8 of 1952, D/- 20-9-1952. 
Penal Code (1860), S. 325 — Blows on neck 

— Accused held ffuilty under S. 325. 

The accused asked the deceased, his wife 
to bring hay. She not only refused to 
carry out the behest but foully abused him 
involving his mother. This enraged the 
accused and he gave her two blows with 
a ‘tehanta*, causing her simple injuries. The 
woman repeated the foul abuse, and there¬ 
upon he gave a blow on her back with a 
danda’ causing simple injury and catching 
her by the locks and holding her close to 
the ground with her face downwards gave 
two blows on her neck which proved fatal. 
The deceased was a well-built young girl 
of 22 years and did not suffer from any 
extreme and perilous sensibility: 

Held that the blows in question were 
inflicted on a vital part of the body, i.e., 
the neck. That being so, even though the 
accused stopped raining blows upon his 
wife on being reprimanded, the blows 
already inflicted by him on the said vital 
part of the body must not only have been so 
hard as to have endangered life, but 

5 c ^ used would be deemed to have 
intended to cause or at least to have 

. J hat he was bkely to cause 
hurt which endangered the life of the 
victim of his assault. There could there¬ 
of? n .° dou bt whatsoever that the 
accused voluntarily caused grievous hurt to 

q *ac Ce ? se £ and was therefore guilty under 
?' 325 > *• P- C. AIR 1941 Mad 560, Dis- 

Ann^ n 0n \ £ a * e Law Ref - (Para 6) 
Anno Penal Code, S. 325 N. 2, 4. 
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causing the death of his wife Mt. Chelo, aged 
22 years, at his own house in the afternoon of 
12-12-1951. The Magistrate concerned com¬ 
mitted him to Sessions to take his trial for an 
offence punishable under paragraph 2 of sec¬ 
tion 304, I. P. C., and the learned Sessions 
Judge has convicted him under section 325, 

I. P. C., and sentenced him to five years’ rigor¬ 
ous imprisonment. Against that conviction and 
sentence Dissu has filed the present appeal. 

(2) The facts, as found from the testimony of 
P. W. 3 iMusahibu, who was an eye-witness to 
the occurrence and is the appellant’s mother’s 
brother, and from the confession of the appel¬ 
lant himself to which he stuck in the main to 
the last, are not in dispute. The appellant had 
acquired Mt. Chelo for his wife by exchange. 
The bargain was however not a happy one, for 
the woman was a termagant. A day before 
the occurrence she had been coaxed against her 
will to return to his house from her parental 
home. In the afternoon in question the appel¬ 
lant asked her to bring hay. She not only 
refused to carry out the behest but foully 
abused him involving his mother. This enraged 
the appellant and he gave her two blows with 
a 'tehanta’, causing her simple injuries. The 
woman repeated the foul abuse, and thereupon 
the appellant gave a blow on her back with a 
'danda* causing simple injury and catching her 
by the locks and holding her close to the ground 
with her face downwards gave two blows on 
her neck which proved fatal. 

(3) The appellant was in the act of giving 
these blows when Musahibu reached the scene 
of occurrence The latter asked him not to beat 
his wife whereupon the appellant stopped 

j er blows. But the blows already 
inflicted proved fatal, and within a short time 
the woman expired. The injuries on the neck, 
which proved fatal, have been described by the 
doctor m his post-mortem report as marks of 
contusion on both sides of the neck all over 
joining with each other with ecchymosis of 
underlying tissues. The doctor found the pupils 
dilated, mouth slightly open with frothy dis- 
™ ar £>. the bver, spleen, both the lungs and 
congested and the larynx and trachea 
congested with some mucus. The victim has 
been described by the doctor in the report as 
a young well-built girl of about 22 years. In 
the opinion of the doctor death was due to 
asphyxm due to strangulation and must have 
been caused within five to thirty minutes of 
the infliction of the injuries. es of 
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(4) There are two particulars in respect of 
which the confession dillers from the other 
evidence on the record, and it was argued by 
the learned counsel for the appellant on the 
authority of — Balmukand v. Emperor’, AIR 
1931 All 1 (FB), that the other evidence on the 
record being inconclusive, the confession must 
be accepted as a whole. The first is as to 
whether Musahibu reached the scene of occur¬ 
rence after Mt. Chelo’s death, as stated by the 
appellant in his confession, or whether he 
reached there while blows were being given, as 
stated by the witness himself. The confession 
of the appellant on this point appears to be false 
because he admitted that Musanibu asked him 
not to beat his wife. The warning could have 
been administered by Musahibu to the appel¬ 
lant only if the former saw the latter inflicting 
blows on his wife. The point is not of any im¬ 
portance, however, because the infliction of 
blows is admitted by the appellant. 

The other fact is however important, and that 
relates to whether Mt. Chelo died as a result 
merely of the blows inflicted on her neck by 
the appellant, or of strangulation. There 
is nothing in the confession of the appel¬ 
lant suggesting that he throttled her 
to death, but the post-mortem report is clear 
that death was due to asphyxia caused by 
strangulation. The other details of the post¬ 
mortem report given above also point to the 
same conclusion. Had the difference between 
the post-mortem report and the statement of 
the appellant stood at that, there would have 
been no difficulty in accepting the former and 
disregarding the latter. It was however elicited 
from the doctor in cross-examination that the 
fatal injury in question (described above as 
marks of contusion on both sides of the neck 
all over joining with each other with ecchy- 
mosis of underlying tissues) could have been 
caused by fist blows. After this statement it 
was incumbent upon the counsel for the prose¬ 
cution, and, if he failed to do so, on the Ses¬ 
sions Judge, to question the doctor further as 
to whether it was possible for fist blows to 
have caused strangulation. It is very unlikely 
that they should have, but as the point was not 
clarified the matter is left in doubt. This is not 
the only circumstance showing the unsatisfac¬ 
tory nature of the trial before the Sessions 
Judge, for there was no question put to the 
doctor as to the number of fist blows which 
in his opinion could have caused the said fatal 
injury. The argument of the learned Govern¬ 
ment Advocate that this was a clear case of 
strangulation, or in any case of a large number 
of blows having been persistently inflicted on 
the neck of the deceased, cannot therefore be 
accepted, and it has to be taken on foot of 
the appellant’s confession that the said fatal 
injury was caused only by two blows inflicted 
by him on the deceased’s neck. 

(5) The main point argued before me was as 
to the offence committed by the appellant. The 
learned counsel for the appellant argued that, 
regard being had to the fact that death was 
caused only by two blows struck on the neck, it 
could not be said that the hurt was a grievous 
one endangering life under the eighth clause 
of section 320, I.P.C. He further argued on the 
same ground that the appellant could not also 
be said to have voluntarily caused grievous hurt 
to the deceased because he neither intended to 
cause or knew himself to be likely to cause the 
hurt in question. According to the learned 
counsel therefore this was merely a case of sim¬ 
ple hurt under section 323, I.P.C. On the other 


hand, the contention of the learned Govern¬ 
ment Advocate was that even if it be conceded 
that the prosecution had failed to establish a 
case of strangulation, or of repeated and per¬ 
sistent blows on the neck, this was a clear case 
even on facts conceded by the defence of culp¬ 
able homicide not amounting to murder under 
section 304, I.P.C. He therefore advocated that 
after giving the necessary notice to the appel¬ 
lant the conviction be altered by this Court in 
exercise of its appellate jurisdiction to one un¬ 
der section 304, I.P.C., and the sentence of the i 
appellant enhanced in exercise of its revisional 
jurisdiction. 


(6) It is not necessary to adopt the course 
suggested by the learned Government Advocate 
since the sentence imposed upon the appellant 
is adequate even under section 304, I.P.C. At 
the same time, it must be remarked that the 
learned Sessions Judge was clearly wrong in 
nis view that this was a case of merely a hurt 
which endangered life within the purview of 
iho eighth clause of section 320, I.P.C. The 
hurt in the present case did not merely en¬ 
danger but extinguished the life of Mt. Chelo. 
In view of the adequacy of the sentence, how¬ 
ever, I would confine myself to the argument of 
the learned counsel for the appellant that this 
was not a case of even grievous hurt. The 
victim was a young and well-built girl of 22 
years of age. The blows in question were in¬ 
flicted on a vital part of the body, i.e. the neck. 
That being so, even though the appellant stop-1 
ped raining blows upon his wife on being re¬ 
primanded by Musahibu, the blows already in¬ 
flicted by him on the said vital part of the 
body must not only have been so hard as to 
have endangered life, but the appellant will bej 
deemed to have intended to cause or at least 
to have known that he was likely to cause hurt 
which endangered the life of the victim of his) 
assault. There can therefore be no doubt 
whatsoever that the appellant voluntarily caus¬ 
ed grievous hurt to Mt. Chelo. 

(7) The learned counsel for the appellant 

cited a number of rulings. The first was — 
'Emperor v. Shah Alam’, AIR 1931 Lah. 275. 
That was a case where the accused put his 
safa round the neck of a boy on his refusal to 
accompany him to a certain place and dragged 
him for a distance of about 50 or 60 yards as 
a result of which the boy subsequently died. 
It was held that as it was a common practice 
to put a pugree round the neck of a boy and 
to drag him in order to compel him to go in a 
particular direction, and as the practice gene¬ 
rally led to no more evil consequences than a 
swollen neck, the accused could not be saddled 
with the knowledge necessary to constitute an 
offence under section 304, Part II, nor could he 
be presumed to have caused grievous hurt in¬ 
asmuch as such grievous hurt was not the na¬ 
tural consequence of his act. It could not how¬ 
ever be said in the present case that h ? rd . a 4 £ (1 
determined blows struck on a vital part of the 
body like the neck leads to no more evil con¬ 
sequences than a swollen neck. On the con¬ 
trary, it must be presumed from the nature or 
the blows and the vital part of the body where 
the blows were struck that at least grievous 
hurt was the natural consequence of the act or 
the appellant. ^ 

(8) The next case cited by him was that of 
— ‘In re Marana Goundan’, AIR 1941 Mad 560. 
That was a case where the accused kicked a 
man twice on the abdomen as a result of whicn 
the man collapsed and died soon after, jind it 
was held on the ground that there was no marK 
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of external or internal injuiy that the accused 
^uld not be said to have intended or known 
that he was likely to endanger lite, and there¬ 
fore he was convicted only under section 323, 
I PC With all respect, I find myself unable to 
a2r ' ee with the view expressed in this case. In 
view of the clear finding that the accused kick¬ 
ed the deceased twice on the abdomen as a re¬ 
sult of which the latter died, it was quite im¬ 
material that there was no mark of external or 
internal injury. And as two kicks were ad- 
} ministered on a vital part of the body like the 
abdomen, the kicks must have been hard 
enough to impute the intention or at least the 
knowledge'to the accused that he was likely to 
cause hurt which endangered life. 

Another case cited by the learned counsel 


Though the High Court has.no inherent 
power under S. 561 A to review its judg- 
ment, the first proviso to S. 3 of the^con¬ 
tempt of Courts Act gives the Court a power 
of reviewing its judgment awarding punish¬ 
ment to an accused under the Act in a case 
where the accused offers an apology to the 
satisfaction of the Court. The Proviso is 
-other law for the time being in force wun- 
in the purview of S. 369, which permits 
review The power of review is discretion¬ 
ary: AIR 1923 Mad 426, AIR 1926 Mad 420; 
AIR 1935 All 466 and AIR 1938 Nag 74, 
Disting. (Paras 4, 5, and 6) 

Anno. Contempt of Courts Act S. 3 N 1. Cr. P. 

C. S. 369 N. 6: S. 561 A. N. 2. 

K. C. Pandit, for Petitioner; S. N. Sethi, Govt. 


was that of — ‘Radha Kishen v. Emperor’, AIR Advocate, for the State. 

1938 Lah. 714. That was a case where convic- REFERENCES: Courtwar/Chronological/ Paras 

tion under section 304 was altered to one un- . 35) AIR 1935 AU 466 : (36 Cri LJ 1286) 3 

der section 325 I.P.C., but as for reasons re- ( \ 35) AIR 1935 AU 60: (35 Cri U 1485) 5 

corded above I am not going into the question AIR 192 3 Mad 426: (24 Cri U 439) 3 


ruling. 

Four other rulings were cited by the learned 


ORDER: This is an application for review 


counsel, all of which fell under one and the of the judgment, of this Court passed on 20-8-1951 
same category: — ‘Emperor v. Saberali Sarkar’, whereby, although seven other persons were dis- 
AIR 1920 Cal. 401; — 'Empress of India v. charged on their tendering unconditional apolo- 
Fox’, 2 All 522; — ‘Empress of India v. O’Brien’, gies, the present petitioner was sentenced to a 
2 All. 766 and — ‘Empress of India v. Randhir fine of Rs. 100/- under section 3 of the Contempt 
Singh’, 3 All. 597. They are all cases where 0 f Courts Act, 1926. The petitioner was treated 

the victim of the assault was suffering from a differently from the others because he did not 

diseased spleen, and the accused was unaware put in appearance in this Court on the date of 

of the fact. That being so, it was impossible hearing. He had sent a telegram asking for 

to conclude, as held in — 'Empress of India v. adjournment on the ground of sickness, but it 
Fox’, that the accused could have had in view was disregarded because no communication 
the victim’s death as a probable or even possi- relating to a judicial matter can be acted upon 
ble consequence of his acts, and the measure of unless made formally. An application for adjoum- 
the accused’s culpability was therefore not that me nt supported by a medical certificate was re- 
fatal result but only the blows themselves, ceived from the petitioner subsequently, but that 
Owing to the diseased spleen of the victim, al- was too late because received after the judgment, 
though no great violence may have been used, ( 2 > in the present petition for review of the 
the hurt was no doubt grievous as it endan- said judgment, although the petitioner seeks in 
Wed hie, but as the “extreme and perilous t he first instance to explain that he had no 
sensibility of the body” which made it suscept- complicity in the matter interpreted as amount- 
ible to fatal consequences as a result of the in- in g to a contempt of the Court, he tenders an 
faction of what was seemingly only a simple unconditional apology at the end of the petition. 
■J, ' va s no * known to, or even reasonably sus- such an apology not being unqualified, might not 
.accused, the latter could not be have been accepted as satisfactory, but the learned 
t! u Wl hln , Purview of section 320 I.P.C. counsel for the petitioner did not seek at all 
t jL °luntanly caused grievous hurt In to justify the conduct of the petitioner but con- 
anv2 n C ? Se d,d no * su ? e .r./ ron J tented himself with merely offering an uncon- 

IhJ hnHv w reme an< * Rfrdous sensibility of ditional apology on behalf of his client for the 

well W oo 0n he * cont, S{7» a y ?. ung conduct in respect of which proceedings were 

22 ^ of age These rulings taken agains t him. 

fa\ t a ?u catlon in present case - (3) Two objections were, however, taken by 

t l* u e resu,t \ therefore, I see no reason the Government Advocate. The first was that 

o ait er the conviction of the appellant or the this Court has no power to review the Judgment 

sentence imposed upon him. In fact, had he delivered by it on 20-8-1951. And in support of 

thf n £ lght| y convicted under section 304, I.P.C., this contention he cited the following rulings: 

jne cnances are that the sentence would have — ‘Kunhahamad Haji v. Emperor, AIR 1923 

J he appeal is dismissed and the Mad 426; Arumuga Padayachi In re, AIR 1926 

iH A and sentence of the appellant are Mad 420; - ‘Banwari Lai v. Emperor’, AIR 1935 
maintained. a« arr *t _ .. 


A/ttrn * , .. . % AU 466, and — 'Laxmanrao Parashram v. Em- 

Appeal dismissed, peror. AIR 1938 Nag 74. These cases lay down 

_that the High Court has no inherent power under 

section 561 A, Cr. P. C., to review its judgment. 
A. I. R. 1953 HIMACHAL PRADESH 3 none of these cases, however, was review sought 

CHOWDHRY T C of a Judgment delivered under the provisions of the 

Mehar Chand PAtitmnprv Thi Contempt of Courts Act, 1926. This Act lays 

r o • P \ t tl ° ner v> The State * down a special procedure, as I shall presently show, 

criminal Review No. 53 of 1951 D/- 21-8-1952. and therefore the above rulings have no application 
Contempt of Courts Act (1926), S. 3, 1st hi th e Present case. 

Proviso gives Court power to review (4) The special provision Just referred to is 
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Mehar Chand, Petitioner v. The State. 
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rrovl^ — Proviso gives Court power to review 


SflVrvpn “ “27™ ^ other law within S. contained in the first proviso to section 3 of Ihe 
fS G “ (Criminal P. C. (1898), Ss, 369 Act. The section and the first proviso are to the 
u 1101 *'• following effect: 
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“Save as otherwise expressly provided by any 
law for the time being: in force, a contempt 
of Court may be punished with simple impri¬ 
sonment for a term which may extend to six 
months, or with fine, which may extend to two 
thousand rupees, or with both: 

Provided that the accused may be discharged 
or the punishment awarded may be remitted 
on apology being made to the satisfaction of 
the Court.” 

It is clear from a perusal of the section and the 
proviso that even after punishment has been 
awarded to an accused under the Act, he may 
be discharged or the punisnment remitted in 
case he makes an apology to the satisfaction of 
the Court. In other wo.ds, the proviso gives the Court 
a power of reviewing its judgment awarding punish¬ 
ment to an accused under the Contempt oi Courts 
Act in a case where the accused oilers an apology to 
Hie satisfaction of the Court. The abo/e provisions 
do _ not appear to have been the subject-matter 
of decision in any reported ruling; in any case, 
none was cited before me by the learned counsel. 
The language of the proviso is however plain, and 
the conclusion I have arrived at seems to follow 
clearly from it. 

(5) Section 484, Cr. P. Code, is a provision 
analogous to the proviso to section 3 of the 
Contempt of Courts Act, 1926, for it also pro¬ 
vides that when any Court has adjudged an offen¬ 
der to punishment it may remit the punishment 
on the offender tendering an apology to the satis¬ 
faction of the Court. In —‘Kunji Lai v. Emperor', 
AIR 1935 All 60, while holding that the High Court 
had no inherent power under section 561A Cr. 
P. C. to review a judgment already passed in 
exercise of its revisional jurisdiction, Bennet J. 
mentioned section 484 of the Code amongst those 
covered by the words "save as otherwise provided by 
this Code" in section 369. 

The power of review may however be granted 
not only by the Cucle but also “by any other law 
for the time being in force", as further laid 
down in section 369. The first proviso to section 
3 of the Contempt of Courts Act, 1926, is one 
such other law for the time being in force, within 
the purview of section 359 of the Code, which 
permits review. I therefore find support for my 
view from the just cited 1935 Allahabad ruling 
relating to an analogous provision and hold 
that this Court has the power to review the judg¬ 
ment in question dated 20-8-1951. 

(6) The power of review is discretionary, and 
the other contention of the learned Government 
Advocate was that it should not be exercised 
in this case regard being had to the conduct of 
the petitioner in not putting in appearance in this 
Court on 20-8-1951. His argument was that the 
petitioner should have applied for adjournment 
according to law through a counsel or some other 
duly appointed agent. That is no doubt a counsel 
of perfection, but I do not think the petitioner 
should be penalised for not following it in the 
circumstances of this case. The medical certi¬ 
ficate filed by him is to the elfect that he had 
taken ill with amoebic dysentery on 19-8-1951 & 
was unable to move. 

The petitioner therefore fell ill just on the 
eve of the date of hearing, and it would be putting 
too hard a construction on his conduct if it were 
to be held that in the short time at his disposal 
he should have acted in the ideal manner sug¬ 
gested by the learned Government Advocate. It 
was suggested that such medical certificates are 
easily procured. But such medical certificates are 
also genuine, and there is nothing to show that 
the one filed by the petitioner was not such. It 
was granted by the medical officer in charge of 
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the Government Dispensary at Solan and is sud- 
ported by the petitioner's affidavit. 

(7> For the reasons theretore that the peti¬ 
tioner had sufficient cause for non-appearance on 
20-8-1951, and that he has tendered an unquali¬ 
fied apology to the satisfaction of this Court 
1 hold that this is a fit case for reviewing the 
order dated 20-8-1951 and remitting the punish¬ 
ment awarded by that order. Accordingly, 
the apology \s accepted, the sentence of 
fine awarded by the said order is set aside 
and the petitioner is discharged. If the 
line has already been paid by the petitioner, it 
will be refunded to him. The order requiring the 
petitioner to pay Rs. 20/- as costs will, how¬ 
ever, stand. 

A./V. R. B. Order accordingly. 
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Mela Ram, Defendant-Appellant v. Mt. Prati- 
bha Devi, PlaintifT-Respondent. 

Second Appeal No. 22 of 1952, D/- 11-7-1952. 

Court-fees Act (1870), S. 7 (v) (d) and (e) — 
Suit for possession — Dispute in appeal same as 
in trial Court — Ad valorem Court-fee in appeal 
lias to be paid. 

Where in a suit for possession of a plot 
of land along with certain constructions put 
up thereon by the defendant a decree is 
passed subject to payment of an amount of 
money as compensation for superstructure 
and the defendant aggrieved by the decree 
prefers an appeal and reiterates the conten¬ 
tions put forward by him in the trial Court 
which, according to him, entitled him to 
retain possession of not only the land in suit, 
but also of the building standing thereon 
and prays that the entire suit be dismissed, 
the subject-matter of dispute in appeal being 
the same as it was in the trial Court, the 
defendant has to pay ad valorem court-fee 
in respect of both the items of property 
under S. 7(v)(d) and (e). 4 All 320 (FB), 
Disting. (Paras 4, 6) 

Anno: C. F. Act, S. 7 (v) N. 30. 

Tek Chand, for Appellant. 
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ORDER: The case is at the stage of admis¬ 
sion, and there is an office report that the court- 
fee paid is deficient. I have heard learned 
counsel for the appellant and am of the opinion 
that the court-fee paid is deficient. 

(2) This was a suit for possession of a plot 
of land along with certain constructions put up 
thereon by the defendant and for recovery of 
Rs. 438 as mesne profits. On an objection 
raised in the trial Court by the defendant, the 
value of the property in suit was determined. 
It was found that the market-value of the land 
(which fell in the category of land described 
in clause (d) of para (v) of S. 7 of the Court 
Fees Act) was Rs. 900 and that of the building 
Rs. 1,750. The plaintilT was therefore made to 
pay a court-fee on the total of these two figures 
and the said mesne profits, i.e. on Rs. 3.088 m 
all. The suit was decreed for possession of the 
land and for recovery of Rs. 146-2-0 as mesne 
profits, and the defendant was allowed to re¬ 
move the superstructure. The defendant went 
up in appeal to the District Judge, but the 
appeal was dismissed and the judgment and 
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decree of the trial Court were maintained. The 
defendant has now filed this second appeal. 

(3) Tne defendant-appellant has paid court- 
fee on Rs. 146-2-U awarded to the plaintiil-res- 
oondent as mesne prolits. He has aiso paid 
court-lee on Rs. 900, the market-value or tne 
land in suit. He has thus paid court-fee on 
Rs 1,046-2-0 in all. He however questions his 
liability for payment of court-fee on Rs. 1,750, 
the market-value of the building. Now, the 

. determination of the question of the correct 
1 court-lee payable on a memorandum of appeal 
depends on an answer to the question: What 
is the subject-matter in dispute in the appeal? 
In other words, so far as the building in ques¬ 
tion is concerned, whether the cieienciant-appel- 
lant does, or does not. claim any. if so what, 
right in respect thereto, and whether that right 
is the same which was litigated in the trial 
Court, or different? 

(4) The plaintiff claimed ownership in the 
land, and she pleaded that the defendant was 
in possession of the land, and had built the 
superstructure, on foot of a lease on condition 
that the construction will be removed within a 
month of the expiry of the lease. The lease 
was terminated by notice, and the plaintiff 
claimed possession of the superstructure as well 
as the land on the ground that the defendant 
had failed to remove the superstructure within 
the stipulated time. The defendant denied the 
plaintiff's title, and he pleaded that the lease 
filed by the plaintiff was a fictitious document. 
He also pleaded that the structure had been 
built more than 12 years before the suit and 
he had acquired title to the land by adverse 
proprietary possession. Confining the present 

1 consideration to the question of the building 
1 alone, the defendant-appellant has reiterated 
his pleas against the injunction whereby he has 
been directed to remove the material. True, 
he has also pleaded that the plaintiff-respon¬ 
dent was in any case not entitled to that relief 
without payment of compensation to the appel¬ 
lant; but that does not take away from the fact 
that the building in suit is still the subject- 
matter in dispute in the appeal, as, it may in¬ 
cidentally be stated, it was in the lower appel¬ 
late Court as well. I therefore hold that the 
right litigated in respect of the building is the 
same in the present appeal as it was in the 
tnal Court. 

(5) The learned counsel for the defendant- 
appellant argued that there already exists a 
decree in favour of his client in regard to the 
superstructure in that he has been allowed to 
remove its material. That is no doubt true, 
but he is not satisfied with that decree. On 
the contrary, the defendant-appellant has reit- 
eratea the contentions put forward by him in 
the trial Court which, according to him, entitled 
nun to retain possession of not only the land 

. in suit but also of the building standing there- 
■ ai J d . h ? has P^ed that the entire suit of 
tne plaintiff-respondent be dismissed. 

«rvl 6 n TI } e , lea . rne d counsel for the defendant- 
appellant further cited the ruling reported as 
Jogal Kishor v. Tale Singh 1 , 4 All. 320. That 
l or Possession of certain land and 
aemolition of building erected thereon by the 
anc * to was that the value of 
me building which might have to be demolish- 
snould not be taken into account in estimat- 
va * ue of the suit for purposes of court- 
iee. The case is clearly distinguishable since, 


unlike the present suit, that was a suit therein 
the plaintiff did not pray for possession of tne 
building as well as tne land. In the present 
case the plaintiff having prayed for possession 
of both the land and building, she was required, 
and quite rightly, to pay ad valorem court-lees 
in resoect ol both the items of property under 
S. 7 (v) (d) and (e) of the Court-Fees Act. And 
since the building as well as the land are, lor 
reasons recorded above, still the subject-matter 
of dispute in this appeal, the deiendant-appel- 
lant must pay the same court-fee on the memo¬ 
randum of appeal filed here. It has further to 
be stated that the deficiency in the court-fee 
paid by the appellant in the Court o£ the Dis¬ 
trict Judge was the same as here. 

(7) The total amount on which court-fee is 
therefore payable on the present memorandum 
of appeal is Rs. 2.79G-2-0. The same court-fee 
was also payable in the lower appellate Court. 
The defendant-appellant is. accordingly, direct¬ 
ed to make good the deficiencies on both the 
memoranda of appeal by 11-3-1952. If the 
court-fee is paid, the appeal will be put up with¬ 
in three days of the payment for admission and 
for orders on the application for stay of exe¬ 
cution after due notice to the learned counsel 
for the defendant-appellant, otherwise for neces¬ 
sary orders consequent on non-payment of the 
deficiencies. 


B/V.SB. 


Ordered accordingly. 
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Dr. Jagat Ram Sud, Claimant v. The State of 
Himachal Pradesh, Respondent. 

Misc. First Appeal No. 25 of 1951, D/- 
9-7-1952. 

(a) East Punjab Requisitioning of Immov¬ 
able Property (Temporary Powers) Act (48 of 
1948 as amended in 1951) — Validity — (Con¬ 
stitution of India, Art. 31 (2) and Sell. 7, List 
II, Item 36) — (Punjab Requisitioning of 
Immovable Property (Anfendment and Valida¬ 
tion) Act (2 of 1951), Ss. 3, 6). 

The Act is not 'ultra vires’ of the Legis¬ 
lature on the ground of its not limiting 
requisitioning 'for public purposes only as 
under S. 3 of the Punjab Requisitioning of 
Immovable Property (Amendment and 
Validation) Act, 1951, the words "for a 
public purpose" were inserted, and were 
deemed always to have been inserted in 
sub-section (1) of S. 2 of the Requisitioning 
Act. Furthermore, under S. 6 of the same 
Act every requisition made before its com¬ 
mencement is, unless the contrary be 
proved, to be presumed to have been made 
for a public purpose under the Requisition¬ 
ing Act as so amended. (Para 5) 

(b) East Punjab Requisitioning of Immov¬ 
able Property (Temporary Powers) Act (48 of 
1948), S. 5 (1) (e) — Compensation — Deter¬ 
mination of — Basis — Principle in S. 73, Con¬ 
tract Act — Applicability — Property subject 
to Punjab Rent Restriction Act, 1949 — Effect 
— (Contract Act (1872), S. 73). 

The use of the words “shall have regard" 
a ., ' so . far as the same can be made appli¬ 
ed 6 in S. 5 (1) (e) clearly shows tnat 
while the said provisions of the Land 
Acquisition Act are to serve as a guide, 
it is open to the Arbitrator to adapt them 
to the facts and circumstances of the case. 
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That being so, the Arbitrator is not bound, 
regardless of other valid considerations, to 
fix compensation in accordance with ihe 
market rental value of the building. A fair 
guide to the connotation of the word “com¬ 
pensation” is to be found in the terms of 
S. 73 of the Contract Act, 1872. The 
measure of compensation should therefore 
be the loss to the claimant. In other words, 
the claimant can only claim that amount 
as compensation which he would have 
realised as rent if the property had not 
been requisitioned. Where the requisitioned 
property is subject to the restrictions im¬ 
posed by the East Punjab Urban Rent 
Restriction Act, 1949, the rent fixed under 
that Act would, in the words of S. 73, Con¬ 
tract Act, therefore, be the compensation 
for the loss to the claimant which “natu¬ 
rally arose in the usual course of things”, 
or which the claimant should have known 
as being likely to result in consequence 
of the requisition: AIR 1952 Punj 116, 
Rel. on; AIR 1950 Cal 83, Dissent. 

(Paras 8 and 10) 

Anno: Contract Act, S. 73 N. 4, 19. 

B. D. Kashyap, for Claimant; Bakshi Sita Ram 

Govt.-Advocate, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
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(’50) AIR 1950 Assam 133: (ILR (1950) 

2 Assam 257) 10 

(’50) AIR 1950 Cal 83 10 

(’50) AIR 1950 EP 296: (52 Pun LR 107) 10 

(’52) AIR 1952 Punj 116 10 


JUDGMENT: This is an appeal by one Dr. 
Jagat Ram Sud, hereinafter referred to as the 
claimant, under section 5(l>(f) of the East Punjab 
Requisitioning of Immovable Property (Temporary 
Powers) Act (XLVIII of 1948). 

(2) A three storeyed building, situate in Sanjauli. 
Simla known as the Jagat Niwas, consisting of 
two shops in the ground floor and two residential 
sets in each of the two floors above, was requi¬ 
sitioned by the Himarhal Pradesh Government 
under section 2(1) of the said Act on 1-8-1949 for 
the Himachal Government Transport. The 
claimant was actually dispossessed of the building 
on 8-9-1949. The building was derequisitioned by 
an order dated 25-1-1950 but possession was actu¬ 
ally restored to the claimant on 31-1-1950. The 
building was thus in possession of the Himachal 
Pradesh Government for four months and twenty 
three days from 8-9-1949 to 31-1-1950. 

(3) ) As the amount of compensation could not be 
fixed by agreement, Sri H. L. Soni, District and 
Sessions Judge Mahasu and Sirmur districts, was 
appointed as arbitrator. The claimant put in a 
claim for six months at Rs. 7,675/- per annum, 
which he described as fair rent. The said Govern¬ 
ment filed a written-statement that Rs. 100/- per 
mensem would be reasonable compensation for 
the building inasmuch as it was incomplete and 
only a part of it could for that reason be used 
by the Transport department. 

(4) The Arbitrator by his award dated 29-6-1951 
granted compensation to the claimant for only 
the said period of 4 months and 23 days and at 
Rs. 900/- per annum for the two shops and at Rs. 
800/- per annum for the four residential sets, or 
at Rs. 1,700/- per annum in all. The claimant has 
now come up in appeal to this Court. 

(5) There was an objection, in the nature of a 
preliminary objection, raised by the learned Govern¬ 
ment Advocate on behalf of the respondent, the 
State of Himachal Pradesh. He contended that 


the Act was ultra vires of the Legislature as it 
did not limit requisitioning for public purposes 
only, and that therefore the award must be set 
aside in toto. This argument has no force in view 
of the enactment of the Punjab Requisitioning 
of Immovable Property (Amendment and Valida¬ 
tion) Act, 1951, on 15-9-1951. Under section 3 of 
this latter Act the words “for a public purpose” 
were inserted, and were deemed always to have 
been inserted, in sub-section ( 1 ) of section 2 of the 
Requisitioning Act. Furthermore, under section 
6 of the same Act every requisition made before its 
commencement was, unless the contrary be proved, 
to be presumed to have been made for a public 
purpose under the Requisitioning Act as so 
amended. Neither party seeks to take advantage 
of the words “unless the contrary is proved” by 
contending that the present requisition was not 
made for a public purpose. That being so, the 
requisition in question will be deemed to have 
been duly made. 


i 


i 


(6) Under section 5(l)(e) of the Requisitioning 
Act the Arbitrator in making his award is to have 
regard to the provisions of sub-section (1) of section 
23 of the Land Acquisition Act 1894, so far as the 
same can be made applicable. The only provision 
of the last mentioned Act under which the Arbi¬ 
trator could, & in fact did, lay contribution was 
the first one relating to the market value of the 
property at the date of the publication of notifi¬ 
cation. He took into consideration the oral 
and documentary evidence produced by the clai¬ 
mant in respect of rents of shops and residential 
buildings in the vicinity. He did not discard that 
evidence as unreliable. Taking the means of the 
exemplars produced'by the claimant, the rent of 
the 490 sq. ft. area of the two shops works out at 
Rs. 2.993/2/- per annum, or Rs. 1.496/9/- for six 
months, or Rs. 828/9/3 for 4 months and 23 days, ^ 
and that of the 2000 sq. ft. area of the four resi¬ 
dential sets at Rs. 4,000/- per annum, or Rs. 2,000/- 
for six months, or Rs. 1.508/3/9 for the actual 
occupational period of 4 months and 23 days. The 
Arbitrator did not however base his finding on 
the market rental value of the building thus ascer¬ 
tained. He made a local inspection of the building 
and ascertained by means of local inquiries from 
the tenants that Rs. 450/- per annum had been 
fixed as the fair rent per shop by the Rent Con¬ 
troller under the East Punjab Urban Rent Restric¬ 
tion Act, 1949. Accordingly, he fixed the aforesaid 
compensation of Rs. 900/- per annum for the two 
shops. So far as the four residential sets were 
concerned, he took into consideration the fact that 
the claimant had claimed compensation in respect 
of them at a rate which was less than half of that 
at which he had claimed compensation for the 
shops. Accordingly, he fixed compensation for the 
four sets at Rs. 800/- per annum. 


(7) There was a good deal of argument 
efore me as to whether the learned Arbitrator 
/as justified in fixing compensation on the basis 
f local inquiries from tenants. It is, however, 
innecessary to go into the question since, on 
ieing required to do so, the learned counsel ior 
he claimant has filed the order in question pa^ca 
>y the Rent Controller of Simla. It is dated iu-*- 
951 and purports to fix on the statement of the 
>arties Rs. 425/- per annum as fair rent for one? oi 
he residential sets and Rs. 400/- per annum as the 
air rent for one of the shops in the building 
luestion. The question for determination tnere- 
ore is whether compensation in respect of ine 
>uilding should be fixed on the basis of its market 
ental value regardless of the fair rent of inc 
wilding fixed under section 4 of the 
Punjab Urban Rent Restriction Act, 1949. 
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(8) Now, there are, in my opinion, two reasons for 
answering the question posed at the end of the 
last paragraph in the negative. Section 5 of the 
Requisitioning Act lays down certain principles 
in accordance with which compensation has to be 
paid One of the principles laid down thereunder 
k that the Arbitrator in making his award shail 
have regard to the provisions of sub-section (1) of 
section 33 of the Land Acquisition Act (1 of 1894), 
so far as the same can be made applicable. The 
use of the words “shall have regard 1 ' and “so far 

\ as the same can be made applicable” clearly shows 
that while the said provisions of the Land Acqui¬ 
sition Act were to serve as a guide, it was open 
to the Arbitrator to adapt them to the facts and 
circumstances of the case. That being so, the 
Arbitrator in the present case was not bound, 
regardless of other valid considerations, to fix 
compensation in accordance with the market 
rental value of the building. The next question 
that arises is whether restriction of the fair market 
rental value under the East Punjab Urban Rent 
Restriction Act, 1949, would be such a valid con¬ 
sideration. And this brings me to the other reason 
for answering the said question in the negative. 

(9) There is no doubt that rent fixed under the 
East Punjab Urban Rent Restriction Act cannot 
be accepted on the ground of the existence of the 
relationship of landlord and tenant between 
the requisitioning authority and the claimant. Not 
only is there nothing in the Requisitioning Act 
justifying any such conclusion, but the use of the 
word “compensation" in the Act clearly negatives 
the idea. At the same time, in a case where the 
market rental value of a building has been, or is 
capable of being, reduced in accordance with the 
provisions of the said Restriction Act, it is this 
reduced rent and not the market rental value which 

i would be the compensation recoverable by the 

* claimant. 

(10) A fair guide to the connotation of the word 
“compensation” is to be found in the terms of 
section 73 of the Indian Contract Act, 1872. That 
section prescribes the method of assessing com¬ 
pensation in cases of breach of contract, but that 
is immaterial. The section lays down that the party 
who suffers by breach of contract is entitled to 
receive from the party who has broken the 
contract compensation for any loss or damage 
caused to him thereby, which naturally arose in 
the usual course of things from such breach, or 
which the parties knew, when they made the con¬ 
tact, to be likely to result from the breach of it 
The measure of compensation should, therefore be 
the loss to the claimant. In other words, the 
claimant can only claim that amount as compen¬ 
sation which he would have realised as rent if 
the property had not been requisitioned. Where 
the requisitioned property is subject to the restri- 
ctlons imposed by the East Punjab Urban Rent 
Restriction Act, 1949, the rent fixed under that 
Act would, in the words of section 73 of the 
Indian Contract Act, therefore be the compen- 
nation for the loss to the claimant which 

* arose ln ^ usual course of things”, 
\ * the cla * man * should have known as being 

uKeiy to result in consequence of the requisition. 
Pif 1 ? supported in this view by the ruling of the 
JifT £ High Court reported as the — ‘Union 
SLiS? . V> Ram Pershad ’. AIR 1952 Pun, 116. 
52™ P laC€d on b ^alf of the claimant on 
rL, ow !? g — ‘Mahammad Ekramal 

waque v. Province of Bengal’, AIR 1950 Cal, 83; 
^ovemor-General-in-Council v. Indar Manl’, 
R - W50 E. P. 296; and — ‘Lalit Kumar v. Bha- 

133 ban Tth?' i*®? A * 1 R . 1950 Assam 
«3. The last two rulings do net consider 


the specific question decided here. The 
first ruling does appear to hold a view to the con¬ 
trary, but for reasons already recorded I respect¬ 
fully differ from it and find support for my view 
from the above ruling in ‘AIR 1952 Punjab 116' 

(11) Applying the above principle to the present 
case, it has been seen that the Rent Controller of 
Simla fixed on the statement of the parties 
Rs. 425/- per annum as fair rent for one of the 
residential sets and Rs. 400/- per annum as fail' 
rent for one of the shops in the building in ques¬ 
tion under the provisions of the East Punjab Ur¬ 
ban Rent Restriction Act. It may be mentioned 
here in passing that the learned Arbitrator was 
not correct in saying that Rs. 450/- per annum 
per shop was the fair rent fixed by the Rent Con¬ 
troller. ’ The mistake evidently occurred because 
instead of obtaining a copy of the Rent Con¬ 
troller’s order he depended merely upon local 
inquiries made from the tenants. Had he obtain¬ 
ed a copy of the order it would not have been fur¬ 
ther necessary for him to assess the compensa¬ 
tion in respect of the residential portion of the 
building on the ground that the claimant had 
prayed for compensation in respect of the residen¬ 
tial sets at a rate which was less than half of the 
rate at which he had claimed compensation for 
the shops. The copy of the Rent Controller’s order, 
which has now been filed, shows that fair rent 
in respect of one of the residential sets was fixed 
at Rs. 425/- per annum. It was contended by the 
learned counsel for the claimant that as the Rent 
Controller fixed the said rents on 10-4-1951 those 
rents should not be made the criteria for assess¬ 
ing compensation in respect of a requisition that 
had been made on 1-8-1949 and of the consequent 
dispossession on 8-9-1949. This contention has 
no force since the rules under section 4 of the 
East Punjab Urban Rent Restriction Act for de¬ 
termination of fair rent are the same in respect 
of all buildings constructed after 1-1-1939. The 
present building was constructed in 1949. I, there¬ 
fore, hold that the claimant is entitled to compen¬ 
sation at the above rates fixed by the Rent Con¬ 
troller. In fact this assessment errs, if at all, in 
favour of the claimant since it has come out in 
evidence that the building was not complete in 
many small ways (like plastering, fixing of door 
leaves and electric installation) even upto the 
time when it was derequisitioned. 

(12) A word about the period for which the 
claimant is entitled to compensation. It was con¬ 
tended on his behalf that the building was dere¬ 
quisitioned at a time when it could not be let out 
and therefore it remained vacant till 10-3-1950. 
The claimant, therefore, asks for compensation 
for six months. There is, however, no evidence 
in support of the contention. I hold that the 
claimant is entitled to compensation for only the 
period during which the property was in possession 
of the respondent, 1. e. 4 months and 23 days. The 
amount of compensation for this period at the 
said rates fixed by the Rent Controller comes 
to Rs. 317/12/5 for the two shops and Its. 675/4/5 
for the four residential sets, or Rs. 993/-/10 in all. 

(13) The learned counsel for the claimant fur¬ 
ther contended that the claimant was entitled to 
interest and costs. At no stage of the case, how¬ 
ever, not even in the grounds of appeal in this 
Court, did the claimant claim any interest. None 
of the grounds for granting interest specified in 
the well-known ruling of their Lordships of the 
Privy Council, B. N. Rly. Co. Ltd. v. Ruttanji Ram¬ 
il’, AIR 1938 P. C. 67 exists here. This does not 
however affect the question of future interest 
which should certainly be granted to the claimant. 
As reprds costs, in view of the fact that both 
the claimant and the respondent put forward 
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figures which differed materially from the com¬ 
pensation actually awarded the parties should be 
left to bear their own. 

(14) The appeal is allowed, the award of the 
Arbitrator is set aside and the claimant is award¬ 
ed Rs. 993/-/10 (Rupees nine hundred and ninety 
three and ten pies) as compensation with future 
interest at six per cent per annum. The parties 
will bear their own costs throughout. 

B/G.M.J. Appeal allowed. 
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Chamba Valley Transport Ltd., Petitioner v. 
State of Himachal Pradesh, Respondent. 

Civil Misc. Petn. No. 1G of 1950, D/- 11-8- 
1952. 

(a) Constitution of India, Arts. 19(1) (g) and 
226(1) — Infringement of fundamental right — 
Right non esse before Constitution — Acquie¬ 
scence in infringement — Retrospective opera¬ 
tion of Art. 19 — (Evidence Act (1872) S. 115). 

The petitioner, an incorporated com¬ 
pany, was plying transport vehicles 
on a certain route on 5-year per¬ 
mits, which were to expire on 31- 
7-1952, until stopped from doing so on and 
from 30-9-1949 by a notice, dated 10-9-1949, 
from the Deputy Commissioner prohibiting 
the company from running the motor ser¬ 
vice because the administration had decid¬ 
ed to nationalise transport in the State. 

On 1-12-1950 the company basing its title 
on infringement of its fundamental right 
under Art. 19(1) (g) of the Constitution 
filed a petition under Art. 226 for issue to 
the State of Himachal Pradesh a writ in 
the nature of mandamus. 

Held (1) that the right in question was, 
prior to the date of the commencement of 
the Constitution, simply non esse and there 
could, therefore, be no question of its 
ante-constitution infringement or petition¬ 
er’s acquiescence in the infringement. 

(Para 9) 

(2) that for the same reason there could 

also be no question of retrospective opera¬ 
tion of the provisions of Art. 19 of the 
Constitution. (Para 9) 

(3) that the petitioner was seeking to 
enforce the right for itself and not for any¬ 
body else, and it made no difference that 
it was an incorporated company. (Para ii) 

(4) that by ousting the P eti, *° n ‘; r ., f ™m 
its business, in the manner in which it had 
done it, the respondent had ?P. frl *?S e a the 
fundamental right of the petitioner under 
Art. 19(1) (g) of the Constitution^ 12) 

(5) that the particular thing for the do¬ 
ing of \fhich a writ of mandamus would 
issue in the case was in the natureofa 
public duty for it was a duty which would 
be required to be performed in the inte¬ 
rests of the travelling public, and it no 
doubt appertained to the respondent s 
office in its administrative capacity.^ 

Anno: C.P.C., Appendix HP, Constitution of 
India, Art. 226 N. 11, Evidence Act S. 115 N. 5. 

(b) Constitution of India, Arts. 19(1), 32 and 
226 — Infringement of fundamental right — 
Another remedy is not open. 

There is no other statute but the Con¬ 
stitution which prescribes the remedy of 


the enforcement of the fundamental rights, 
and the power of endorsement of those 
rights has been conferred on only the 
Supreme Court under Art. 32 and the High 
Courts under Art. 226. There is therefore 
no other adequate remedy open to a person 
whose fundamental right has been in¬ 
fringed. (Para 13) 

Anno: C.P.C., Appendix III, Constitution of 
India, Art. 32 N. 1, Art. 226 N. 8. 

Tek Chand, for Petitioner; B. Sita Ram, 
Government Advocate, for Respondent. 
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ORDER: This is an application under Article 
226 of the Constitution of India by the Chamba 
Valley Transport Limited for enforcement against 
the respondent, the State of Himachal Pradesh, 
of the fundamental right to carry on business 
guaranteed by Article 19 (g). 

(2) The Company came into being before the 
inauguration of Himachal Pradesh under an agree¬ 
ment with the former Hill State of Chamba, and 
was plying transport vehicles on hire between 
Chamba and Bannikhet on 5-year permits, which 
were to expire on 31-7-1952. until stopped from 
doing so on and from 30-9-1949 by a notice, dated 
10-9-1949. from the Deputy Commissioner of Cham¬ 
ba prohibiting the Company from running the 
motor service because the administration had de¬ 
cided to nationalise transport in the State. 

(3) It will be noticed that the Company carried 
on its business for about a year and a half after 
the integration of the Hill States into Himachal 
Pradesh before it was stopped by the respondent. 
The respondent was a shareholder in the Company 
and had two persons, the Deputy Commissioner 
of Chamba and one Mehta Autar Chand, as its 
nominees on the directorate of the Company. After 
stoppage of their business, and in response to an 
offer contained in the said notice, the petitioner 
Company sold their stock-in-trade to the respon¬ 
dent, and, at a cost of over a lac of rupees, tne 
latter nationalised transport in the State and be¬ 
gan to run vehicles of their own. After several 
unsuccessful demands, the last dated 8-11-1950, 
when representatives of the Company are alleged 
to have waited on the Development Secretary, tne 
present petition was filed on 1-12-1950. 

(4) Basing its title on the contract with the res¬ 

pondent's predecessor, the State of Chamba, o 
the unexpired 5-year permits and on infringement 
of its aforesaid fundamental right, the < P etlt '°"® r 
Company prays for issue to the respondent dire ■ 
tions. orders or writs in the nature of ‘mandam . 
prohibition, ‘quo warranto', or any of them, direct¬ 
ing the respondent . 

••(a) to discontinue to ply transport vehicles on 
hire between Chamba and Banniknet, 

(b) to allow the petitioners to ply thelr trans- 
port vehicles on hire for the period provia 
ed in their agreement; fend 
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Xc) to compensate the petitioners for the loss of 
income and damages already sustained by 
Them, and which they will continue to sutler 
.till they are permitted to ply their vehicles, 
as they had been doing upto 30th Septemoer 
1949; 

and for the grant of such other relief as may be 
just and expedient. 

(5) The petition has been opposed by the res¬ 
pondent on various grounds, to be referred to 
presently. In the course of arguments the learn- 

.. «d counsel for the petitioner gave up his stand 
’ ' on the contract and the 5-year permits and con¬ 
fined himself to the infringement of the funda¬ 
mental right of the petitioner, and the learned 
Government Advocate admitted that running of 
transport by the petitioner Company was not 
stopped under any provision of the Motor Vehi¬ 
cles Act. 

(6) In view of these concessions by learned 
counsel the disposal of this case lies within a 
much shorter compass. Only questions relating 
to the fundamental right arise for determination, 
but not those relating to contract or permits. 
Certain arguments put forward by learned counsel, 
despite the aforesaid concessions, therefore, be¬ 
come iiTelevent. and they will not be adjudicated 
upon. These were: that it was open to the pre¬ 
sent Government not to recognise the ante-cession 
right based on contract between the petitioner and 
the former State of Chamba — (‘Secretary of 
State v. Bai Rajbai’, AIR 1915 P. C. 59»; that the 
issue or refusal of permits is solely within the 
discretion of the transport authorities and it is 
not a matter of right enforceable by issue of a 
writ under Article 226 of the Constitution — 
4 G. Veerappa Pillai v. Raman and Raman Ltd., 
AIR 1952 S. C. 192’; that the grantor of the licence 
(Chamba State) having transferred the property 

* affected thereby (the Chamba-Bannikhet road), 
•*the transferee (the respondent) is not, as such, 
bound by the licence (the 5-year permits), under 
action 59 of the Easements Act. 1882; that the 
petitioner Company having already sold its vehi¬ 
cles to the respondent, it was not entitled to ply 
transport on unexpired permits relating to those 
vehicles; and that the permits have in any case 
now expired on 31-7-1952. 

v i, There are two contentions, put forward on 
Dehalf of the respondent, which may be taken up 
nrst and together. They may be taken up to- 

because . fa,lac y underlying both pro- 
eeas irom a single source: misconception of the 

Jnot K Pr *°? 0Unded by thc Petitioner. And they 
bo takeQ tip first, because the removal of that 
2? by clarificati on of the essentials of 
♦hf n JiM gh wiU also establish the title on which 
uL pet ti0 Jl er seeks redress in this Court. The 
two contentions are: ( 1 ) that by sale, after receipt 

nnnHo f a ?u llot ce * of its stock-in-trade to the res- 
HfiSL® 8 Petitioner has coasented to and 
iinLmf 6 ! the situation which it now seeks to 
anf /of ^ferment of the present petition. 

*£? Provisions of Article 19 not being 

M^°l\ they “uoot revivify a right which 

impni of n ,u Ut « an end to prlor the commence¬ 
ment of the Constitution on 26-1-1950. 

UvmSt;? 051 rootentlon was met by the petitioner 
me mSSiw" 1 ??.* 0 its correspondence with 
that thP^u 1 Whlc J h ’ accordin 8 to It, showed 
dice’ to mSIV? 8 made specifically ’without preju- 
c ^mfp r cH U L Ure .u rlghts of the Petitioner. This 
nSnt H 1 * ."Punent that the endorse- 

the t m S?, U i pr , eJudlce ' reference only to 
carrS^n nf Sale \ and that - so far as the 

cSmed th? t£hh m0tor trans P°rt business is 
Its stoDDAff. ho Petitioner never protested agaiast 

V? P ge by the said n °tice of the respondent. 
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As regards the second of the above two conten¬ 
tions. learned counsel for the petitioner pleaded 
that not the petitioner's right but only its exercise 
was terminated, and that the respondent only 
scotched the right, not killed it. and so the right 
survived the commencement of the Constitution. 

And he supported his argument by citation of— 
‘Harenuranath v. State of Madhya Bharat’, AIR 
1950 Madh. B. 46. and — 'Jeshingbhai v. Emperor', 
AIR 1050 Bom. 303. The learned Government 
Advocate cited — 'Janardhan Reddy v. Slate of 
Hyderabad’, AIR 1951 S. C. 217, and — ‘Mahamad 
Beary v. T. Hassan Kutty*. AIR 1951 Mad. 280, 
as rulings of ‘countervailing weight supporting the 
said contention’. It may be slated here at once 
that the Madhya Bharat ruling cited by the learn¬ 
ed counsel for the petitioner and both of those 
cited by the learned Government Advocate are 
irrelevant here since in none of them did the 
question of retrospective application of a funda¬ 
mental right arise. The Bombay ruling supports 
my view, as I shall presently show, though it does 
not (support?) the arguments as put forward on 
behalf ol' the petitioner. 

(9i A legal right has been defined by Salmond 
<Jurisprudence, 1947 edition, page 230) as an inter¬ 
est recognised and protected by a rule of legal 
justice and by Laski (A Grammar of politics. 
April 1931 edition, page S0> as a claim recognised 
by the State. Recognition by the State is there¬ 
fore a ‘sine qua non’ of a human claim or interest 
becoming a legal right. The rights clauses were 
there in the Constitution of the United States of 
America since 1791 to be looked up to and be 
aspired for. but. so far as the people of this 
country are concerned, they were able to give 
unto themselves the seven rights to freedom men¬ 
tioned in Article 19 only with effect from the 
commencement of our Constitution on 26-1-1950. 

Taking for instance the particular right sought 
to be enforced in the instant case, the right to 
practise a profession, or to carry on an occupation 
trade or business, though protected to a certain 
extent by a system of licenses, was not recognised 
as a fundamental right an infringement of which 
could be appealed against on the ground of res- 
t riction-beyond-constitutional limits. The reliefs 
which were sought and obtained in cases like — 
‘Chintamanrao v. the State of Madhya Pradesh’, 
1950 S. C. R., 759. or in — ‘Rashid Ahmad v. 
Municipal Board Kairana’, 1950 S. C. R., 566, were 
m consequence not possible, in fact undreamt of. 
prior to that date. In short, the right in question 
was. prior to that date, simply non esse. There 
could, therefore, be no question of its ante-Consti- 
t-ution infringement or petitioner’s acquiescence in 
the infringement. 

For the same reason, there could also be no 
question of retrospective application of the provi¬ 
sions of Article 19 of the Constitution. The right 
in question became exercisable as soon as it assum¬ 
ed the badge of a legal right by being recognised 

w 4 U m our Constitution, irrespective of 

whether the act which gave cause to the exercise 

performed before or after the 
birth of the right. Or, borrowing with respect the 
reasoning of Chagla, C. J., in the aforesaid ruling, 
“ ofn l ? gbhai v - Emperor’, AIR 1950 Bom. 363 
(at 365, first column), what the petitioner is doing 
by the present petition is not so much the chal¬ 
lenging of the act of the respondent in stopping the 
carrying on of the petitioner’s business as the 
assertion of a fundamental right granted to the 
petitioner since 26 - 1 - 1950 . 

(1 ?! arguments had before me the 

questions that remain to be determined are* (IV 

^ e L th ^ petitioner has the le ^ al right claimed- 
oy it? ( 2 ) if so, has there been an infringement 
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of the right? (3) If the answers to the foregoing 
questions be in the atlirmative, whether the peti¬ 
tioner (a) has no right to move this Court for a 
prerogative writ because it had other adequate 
remedy available to it, or (b> has lost the rignt to 
relief for laches or for not coming with clean 
hands, or (o has, in any case, no right to relief 
because performance of no public duty is sought 
to be compelled? and (4> If all the above findings 
be in favour of the petitioner, what is the appro¬ 
priate relief that can be granted to it? 

(11» As regards the first point, admittedly the 
petitioner is a transport company which was ply¬ 
ing buses on hire on the route in question until 
stopped by the respondent from doing so by a 
notice dated 10-9-19-19. The petitioner is therefore 
seeking to enforce the right for itself and not for 
anybody else, and it makes no difference that it 
is an incorporated Company. —'Charanjitlal v. 
Union of India’, 1930 S. C. R. 869. 

(12) Coming to the second point, the respondent's 
notice dated 10-9-1949 which compelled the peti¬ 
tioner to stop carrying on its business was as 
follows: 

“From 

The Deputy Commissioner, 

Chamba District Chamba. 
To 

The Managing Director, 
Chamba Valley Transport Co. Ltd. 

Chamba. 

NOTICE 

As the Administration has decided to nationalise 
transport in Himachal Pradesh, your company 
cannot now be allowed to run a motor service 
even between Bani Khet and Chamba. I, 
therefore, serve you with this notice that the 
transport on this route is being nationalised 
and that no private operator or company will 
be allowed to run stage carriages, contract 
carriages or public carriers on this route. 
The General Manager, Transport will arrange 
to run a regular motor service between Bani 
Khet and Chamba within a fortnight or so. If 
your company wants to sell its vehicles or other 
assets, the Transport Department will be pre¬ 
pared to consider the offer but omy on rates 
laid down in the white paper, extracts from 
which are enclosed. 

You are also informed that until the Transport 
Department can place new Vehicles, they will 
also be prepared to obtain the vehicles of pri¬ 
vate operators on hire on the same terms as are 
being offered to other operators in Himachal 
Pradesh. Your company can negotiate to the 
General Manager Transport and find out the 
detailed terms. 

Sd./- 

Deputy Commissioner, 

10th September, 1949. Chamba District. Chamba.” 
It is clear therefore that the Himachal Pradesh 
administration stopped the petitioner’s business 
because it had decided to nationalise transport. 
Now prior to the amendment, amongst others, of 
the restriction clause (6) of Article 19 by section 
3 of the Constitution (First Amendment) Act, 1951. 
It would have been within the scope of judicial 
review as to whether a restriction on the exercise 
of the fundamental right of carrying on a trade 
or business on the ground of nationalisation of 
the trade or business in question would be a 
reasonable restriction in the interests of the 
general public. 

But nationalisation has been put beyond the 
pale of judicial interference by the said amend¬ 
ment laying down that protection of the right in 
question does not affect the operation of any exist¬ 
ing law, or prevent the State from making any 
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law, relating to the carrying on by the State, or 
by a corporation owned or controlled by the State, 
of any trade, business, industry or sendee, whether 
to the exclusion, complete or partial, of citizens 
or otherwise. At the same time, it is clear that 
in order that the State might carry on business 
to the exclusion of citizens it must make a law 
to that effect. 

The amendment had not been made by the time 
the Full Bench case reported as — ‘Moti Lai v. 
Uttar Pradesh', AIR 1951 All. 257, was decided, 
but the ruling presaged the amendment in laying 
down (at page 267, paragraph 49) that nationali- < 
sation of any industry was not possible without 
legislation. In the present case nationalisation 
has not been effected by legislation but by an 
executive fiat; it is therefore unconstitutional and 
cannot over-ride the fundamental right of the 
petitioner. My finding on the second point there¬ 
fore is that by ousting the petitioner from its 
business, in the manner in which it has done it, 
the respondent has infringed the fundamental 
right of the petitioner under Article 19 (1) (g) of 
the Constitution. 


(13) The plea that the petitioner had other 
adequate remedy open to it has no force. There 
is no other statute but the Constitution which 
prescribes the remedy of the enforcement of the 
fundamental rights, and the power of enforcement 
of those rights has been conferred on only the 
Supreme Court under Article 32 and the High 
Courts under Article 226. The latter is not one 
of those Articles of Chapter V of Part VI of the 
Constitution which have been excepted from 
their applicability to this Court by section 6 of 
the Judicial Commissioners' Courts (Declaration 
as High Courts) Act, 1950. 

So far as the Supreme Court is concerned, that 
Hon'ble Court has, by reason of Article 32 being 
included in Part III of the Constitution, been 
constituted the protector and guarantor of funda¬ 
mental rights; but, looking at it merely from the 
narrower view-point of power to issue writs for 
enforcement of fundamental rights, the jurisdic¬ 
tion is peculiarly and exclusively that of the 
Supreme Court and the High Courts. —‘Romesh 
Thapper v. State of Madras', 1950 S. C. R. 594, at 
pp. 59S and 597. 

(14) The next question is whether the present 
petitioner has lost that right. One ground put 
forward on behalf of the respondent in support 
of the contention was that of laches on the part 
of the petitioner in moving this Court. The pre¬ 
sent petition was filed on 1-12-1950, about ten 
months after the right asserted by the petitioner 
came into existence. It would, however, be too 
much to expect that a people so long steeped in 
subjection would become conscious of their ngntSr 
and so fully conscious as to be able to vindicate 
them, as soon as the rights were bom. To deny 
his new-won freedom to a citizen of this country 
on the equitable ground of laches, judged oy 
standards set by seasoned travellers on the patn 
of liberty like the U. K. or the U. S. A., would 
therefore be nothing but a negation of J ustl ce- . t 

The said Allahabad Full Bench case — Motiiai 
v. Utfar Pradesh'. AIR 1951 All. 257 appean; U> 
have been the first one wherein recourse to undi 
cation of their rights by the issue of writs under 
Article 226 of the Constitution was had by warn 
of motor buses. That case was decided on n J 
1950 and published in the January 1951 
the AIR. Armed with a typed copy oi the im 
ment in that case, the first case of a like nature 
in this State was filed on 25 - 9 -l 9 50 by the 
Transport Service Limited and oth ^F s ' 
decided, and writs in the nature of mand^ 
were issued to the State of Himachal Pradesn, 
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this Court on 22-1-1951. The present petition 
was therefore filed whilst the fate of that case 
still hung in the balance. It cannot, in the cir¬ 
cumstances, be said that the present petitioner 
was guilty of laches. 

But if explanation for the so-called delay be 
necessary, the petitioner has successfully oilc-red 
it sardar Gur Bachan Singh, a Director of 
t>ie petitioner Company, has sworn an affidavit 
to the effect that Sri. G. N. Raina. Deputy 
Commissioner of Chamba, was approached on 
1 behalf of the Company in February, 1950, and 
' on several occasions subsequently, with the 
request to move the respondent to permit the 
petitioner to resume functioning on the said 
route, and that the Deputy Commissioner as¬ 
sured the Directors that he had written 
several letters to the Government and was hopeful 
of the Company’s cause succeeding. It will be 
remembered that the Deputy Commissioner was 
a Director of the Company as the respondent's 
inominee. 

Sri Raina has since retired, but the allegation 
has been supported by the affidavit of the other 
Government nominated Director, Sri Mehta 
Autar Chand. There is no doubt that this affi¬ 
davit was filed at a late stage during the argu¬ 
ments in the case, but delay was the only charge 
levelled against the affidavit. It was not even 
suggested that the affidavit of the gentleman in 
question was not worthy of credence. There is 
a counter-affidavit that no communication of the 
kind was received from the Deputy Commissioner. 
That may be so, but, in view of the said affidavit 
of Sri Mehta Autar Chand. it appears that the 
Deputy Commissioner in question kept the peti¬ 
tioner up on hopes held out. 

Again, there is affidavit of Sardar Gur Bachan 
i Singh that the Directors of the Company inter- 
* viewed the Chief Commissioner and the Secretary, 
Development, for the last time on 8-11-1950, 
'when the former were finally informed that the 
Central Government were unwilling to accede 
to the Company's request. The Secretary has 
filed a counter-affidavit to the effect that there 
was no correspondence with the Central Go- 
-vernment, and that the Directors were not told 
■anything about that. But the factum of the Di¬ 
rectors having interviewed the Chief Commis¬ 
sioner and the Secretary on 8-11-1950 was not 
denied. It appears therefore that at first the peti- 
uoner was kept up on hopes by the Deputy 
Commissioner, and that it was not till 8-11-1950 
that the hopes were shattered. In the circums¬ 
tance, the present petition filed less than a month 
thereafter cannot be said to have been filed 
with delay. 

<15) The other ground put forward in su- 
fP 0T \ ^he contention that petitioner had lost 

Ilf to any of the reliefs claimed was that 

the petitioner had not come with clean hands. It 
^.^ntonded that it had not disclosed in its 
petition the sale of its stock-in-trade to the res¬ 
pondent or the details of explanation for delay. 
l * Tom what has been adverted to already, the 
did not consti tote material particulars. 
I™*, di f? losure was therefore unnecessary. As 
s the ex Ptenation for delay, though the 
Were J* ven late r, ft ft contained in essence 
tw P J^ aph 15 _ of Potion. I hold that 
of trill**. co ? du ct °* toe petitioner by reason 

be said t0 have lost the r lg h t to 
reuer which it has otherwise so well established. 

foSSrin? 16 „ 1 , asfc intention is based on the 
louowtog well-known dictum of Lord EUenborough 

V ;,F,o? t ? rbury (Archbishop) and London 
(Bishop), (1812) 15 East, UT, at page 136, as con- 
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tamed in paragraph 1269 of volume IX of Hals- 
bury's Laws of England, the Hailsham second 
Edition, at page 744: 

‘The writ 01 •mandamus’ is a high prerogative 
writ of a most extensive remedial nature, ana 
is. in form, a command issuing from the High 
Court of Justice, directed to any person, corpo¬ 
ration. or inferior court, requiring him or them 
to do some particular thing therein specified 
which appertains to his or their office and is in 
the nature of a public duty." 

The requirements of this dictum are easily satis¬ 
fied. The particular thing for the doing of which 
a writ of ‘mandamus' will issue in this case is in 
the nature of a public duty. for. it is a duty 
which will be required to be performed in the 
interests of the travelling public, and it no doubt 
appertains to the respondent's office in its ad¬ 
ministrative capacity. 

(17) It only remains now' to consider the ap¬ 
propriate relief which should be granted to the 
petitioner. The first relief cannot be granted 
because, while the petitioner may be entitled to 
ply transport vehicles on the route in question, 
it* has no right to prevent the respondent from 
doing so. True, the respondent is not entitled to 
carry on the business in question as a mono¬ 
polistic venture without legislation, but the talis¬ 
man of monopoly is broken as soon as the peti¬ 
tioner’s right to carry on the business, while no 
such legislation exists, is recognised. 

Nor can the second relief be granted because 
stand on the basis of agreement has been given 
up on behalf of the petitioner. The third relief 
is equally out of the question as no data for the 
working out of compensation have been supplied. 
In exercise, however, of the wide discretion which 
this Court has under Article 226, the appropriate 
relief justified by the circumstances of the case 
may be given to the petitioner under the general 
prayer contained in the petition. 

(18) A writ in the nature of 'mandamus' shall 
issue to the respondent to withdraw the notice 
prohibiting the petitioner Company from plying 
motor transport on the Chamba-Bannikhet route, 
and (until the State makes laws relating to the 
carrying on by the State, or by a corporation 
owned or controlled by the State, of the motor 
transport business, whether to the exclusion, 
complete or partial, of citizens or otherwise) to 
hear and dispose of according to law the applica¬ 
tion, if any, which the petitioner might prefer 
for permitting it to ply motor transport on the 
said route. The respondent will pay Rs. 50/-/- 
as costs to the petitioner. 

A/VRB Writ issued. 
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Padam Chand and others, Defendants-Appel- 
lants v. Ram Lal and another, Plaintiffs-Res- 
pondents. 

First Appeal No. 7 of 1951, D/- 29-5-1952. 

(a) Civil P.C. (1908), O. 3, R. 4 — Vakalat- 
nama filed for purpose of appeal — Case re¬ 
manded to trial Court — Subsequent appeal 
filed against decision of trial Court under same 
Vakalatnama is incompetent. 

Where a Vakalatnama is filed for the 
purpose of a particular appeal and the case 
is remanded by the appellate Court to the 
trial Court for the trial of the case de novo, 
the subsequent appeal filed against the 
judgment and decree of the trial court un¬ 
der the same Vakalatnama is incompetent 
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The subsequent appeal cannot be deemed 
to be a continuation of the previous appeal. 

(Para 6) 

Anno: C.P.C., O. 3 R. 4 N. 17. 

(b) Civil P.C. (1908), O. 21, Rules 80 and 
/7(2) — Sale of pronote in execution of decree 

— Negotiable Instruments Act (1881) not in 
force where sale took place — Endorsement un¬ 
der R. 80 or execution of sale-deed not neces¬ 
sary — Sale becomes absolute under R. 77(2) 
on payment of purchase money — (Negotiable 
Instruments Act (1881), S. 48). 

Where in execution of a decree the sale 
of a pronote takes place in a State where 
the Negotiable Instruments Act, 1881 is not 
in force, and to which the parties belong, 
the endorsement by the executing Court 
under R. 80 is not necessary. Nor is the 
execution of any document like a sale-deed 
necessary to effect the transfer of the in¬ 
strument in view of the provisions of S. 
2(d) of the T. P. Act. As soon as the pur¬ 
chase money is paid the sale o! the pro- 
note becomes absolute under R. 77(2) and 
the party purchasing becomes entitled to 
the interest in the pronote. (Para 7) 
Anno: C.P.C., O. 21 R. 77 N. 2 R. 80 N. 1. 

(c) Civil P.C. (1908), O. 2 R. 2 — Cause of 
action — Meaning — Subsequent suit with 
different cause of action not barred. 

The cause of action in O. 2, R. 2 means 
the cause of action for which the suit is 
brought. Where the cause of action for 
the subsequent suit is different from that 
for the previous suit the subsequent suit 
will not be barred by O. 2, R. 2. (Para 14) 
Anno: C.P.C., O. 2 R. 2 N. 7, 23. 

(d) Stamp Act (1899), Sch. I, Art. 23 — Ap¬ 
plicability. 

The Article relates to a conveyance 
which under S. 2(10) of the Act relates to a 
transfer inter vivos and therefore not to a 
sale in execution of a decree. (Para 7) 
Anno: Stamp Act, Sch. I, Art. 23, N. 2. 

(e) Civil P.C. (1908) O. 8 , R. 6 — Omission 
to claim set-off — Suit for amount of set-off is 
not barred. 

The use of the word ‘may* in O. 8, R. 6, 
however, clearly shows that it is optional 
with the defendant to claim a set-off and 
he is not bound to do so. That being so, he 
is not precluded from subsequently filing 
a suit in respect of the amount which he 
might have claimed by way of a set-off in 
a previous suit. (Para 15) 

Anno: C.P.C., O. 8 R. 6 N. 13. 

(f) Civil P. C. (1908) O. 8, R. 6 and O. 2 R. 2 

— Defendant pleading set-off — He is bound, 

in view of O. 2 R. 2, to do so in respect of his 
entire claim. (Para 15) 

Anno: Civil P.C., O. 8 R. 6 N. 13. 

Thakar Das. for Appellants; Tek C’nand 
Chitkara, for Respondents. 
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JUDGMENT: This is a defendants’ first 

appeal under paragraph 31(b) of the Himachal 

Pradesh (Courts) Order, 1948. against the judg¬ 
ment and decree of the learned Senior Sub¬ 
ordinate Judge of Jubbal, dated 17-1-1951. 

(2) In execution of a money decree obtained 
by Jawahar Singh against Mussadi Ram a pro¬ 
note dated 18 Bhado 1995 B., for Rs. 3,040/-, 
carrying interest at 12 per cent per annun^ 
executed by the said Jawahar Singh and Har- 
sukh Das in favour of the said Mussadi Ram, 
was attached and purchased in a sale by public 
auction by Ram Lal on 20 Har 2001 B. About 
two months later, i.e., on 17 Bhado 2001 B., 
Ram Lal filed the suit giving rise to the present 
appeal against the aforesaid executants of the 
pronote, Jawahar Singh and Harsukh Das t for 
recovery of Rs. 3,040/- principal plus Rs. 2,187/- 
interest at the said rate, totalling Rs. 5,227/-* 
impleading Mussadi Ram as a pro forma defen¬ 
dant. Jawahar Singh died during the pendency 
of the suit and his two widows and four minor 
sons under the guardianship ad litem of one of 
the widows were brought on record as his legal 
representatives. Mussadi Ram also died during 
the pendency of the suit and his son Jai Lal 
was substituted in his place. 

(3) After a prolonged and chequered career, 
the suit was ultimately decreed in toto on 17- 
1-1951 against Harsukh Das personally and 
against the assets of Jawahar Singh in the 
hands of his four minor sons. The present 
appeal has been filed by Harsukh Das and the 
minor sons of Jawahar Singh and also by the 
latter’s widows although no decrea was passed 
against them. 

(4) A preliminary objection was taken on be¬ 
half of the plaintiff-respondent that as in the 
present appeal Sri Thakar Das Advocate ap¬ 
pearing for the appellants held no Vakalatnama 
on behalf of Harsukh Das appellant the appeal 
was incompetent. It was further contended 
that the appeal was incompetent as a whole as, 
according to the learned counsel for the plaintiff- 
respondent, the decree under appeal was passed 
jointly against all the appellants. So far as the 
latter contention is concerned, it has no force 
because under the decree in question the liabi¬ 
lity of the various persons against whom it was 
passed is several. Even if it were joint, the 
liability of each of the judgment-debtors would, 
in view of the provisions of section 43 of the 
Contract Act. be both joint and several. It 
follows, therefore, that in case, the present ap¬ 
peal be incompetent on behalf of Harsukh Das, 
it would not be incompetent so far as the other 
defendants-appellants are concerned. That the 
appeal is incompetent on behalf of Harsukh Das 
defendant is. in my opinion, correct, and this 
for the following reasons. 

(5) For purposes of the present appeal a 
Vakalatnama was filed by the learned counsel 
for the appellants on behalf of the legal repre¬ 
sentatives of Jawahar Singh only but not on 
behalf of Harsukh Das. It appears that the 
trial Court passed a decree against 

Singh and Harsukh Das on 29-11-1948. and that 
on an appeal by the defendants the then Judi¬ 
cial Commissioner remanded the case on 4-7- 
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1949 for a trial of the whole case do novo. It 
was in this subsequent trial that the decree 
under appeal dated 17-1-1951 was passed. For 
purposes of the said appeal in this Court, which 
resulted in the aforesaid remand dated 4-7-1949. 
a Vakalatnama was hied by the learned counsel 
for the appellants on behalf of Jawahar Singh 
and Harsukh Das on 10-3-1949. The learned 
counsel for the appellants argued that he had a 
right to file the present appeal also on behalf 
of Harsukh Das under that Vakalatnama. Now. 
where an act purporting to be done under a 
power of attorney is challenged as being in ex¬ 
cess of the authority conferred by the power, 
it is necessary to show that on a fair construc¬ 
tion of the whole instrument the authority in 
question is to be found within the four corners 
of the instrument, either in express terms or by 
necessary implication. — 'Bank of Bengal v. 
Ramanathan’, AIR 1915 P. C. 121. It will have, 
therefore, to be seen whether on a fair construc¬ 
tion of the Vakalatnama dated 10-3-1949. the 
learned counsel for the present appellants 
could be held to have the authority either ex¬ 
pressly or by necessary implication of filing the 
present appeal. If no such authority can be 
deduced, it must be held that the present ap¬ 
peal, so far as it purports to be on behalf of 
Harsukh Das, is incompetent. 


(6) The relevant provision is 0. 3, R. 4, C. P. 
Code. Under that provision a pleader can act 
for any person in a Court, the filing of an ap¬ 
peal being such an act, provided he is appointed 
for the purpose by that person by a document 
in writing signed by him or by a person duly 
authorised^ It has already been seen that no 
such appointment was made by Harsukh Das 
“for the purpose*’ of filing the present appeal. 
Under sub-rule (2), however, an appointment re¬ 
mains in force until, inter alia, all proceedings 
in the suit are ended so far as regards the client. 
The words “proceedings in the suit” have been 
amplified in sub-rule (3), and the filing of an 
appeal has been mentioned amongst the various 
acts which shall be deemed to be proceedings 
in the suit. It follows, therefore, that if an 
appointment has been made in the course of 
the suit, the pleader so appointed would be en¬ 
titled to file an appeal without any fresh Vakalat¬ 
nama. The basis for this rule obviously is that 
an appeal, being a continuation of a suit, is a 
proceeding in the suit. — 'Piehuvayyangar v. 
Seshayyangar’, 18 Mad 214, and — ‘Mt. Balqis 
tn£ ar ? Vf Shahzada Muhammad Hamdam*. AIR 
1934 Lah 973(1). It will be noticed that other 
acts mentioned in sub-rule (3) are likewise 
'Clearly proceedings in the suit. The Vakalatnama 
dated 10-3-1949 relied upon by the learned coun- 
^ ♦u . appellants was, however, not filed 
in the suit but for purposes of the particular 
appeal which was filed in this Court from the 
}itn7o nt and decree of the tnal Court dated 29- 
eil* 8 ' has a,so be noted that the pre- 

jSent appeal cannot be deemed to be a continua- 
of the said appeal which resulted in the 
of remand dated 4-7-1949. The two ap- 
ana a re from different judgments and decrees, 
ana, therefore, the purpose for which the learn- 
ea counsel for the appellants was aopointed by 
of the Vakalatnama dated i 0-3-1949 is 
not the same which underlies the institution of 

authorf4f n . a ff ea i That bein 8 so - he had no 
ffS&i»? I? e th r e present appeal on behalf 
thnt w SUkh i Wl11 be deemed therefore 

j ? as has not a °Pealed from the 
judgment and decree dated 17-1-1951. and that 


the judgment and decree are binding on him., 
This aopeal will, therefore, be deemed to be an 
appeal’on behalf of appellants other than riar- 
sukh Das. 

(7) The first point argued by the [earned 
counsel for the appellants was that the plaintut- 
respondent had not acquired title to the pronove 
in suit. The Negotiable Instruments Act. i381. 
was not in force in the State of Rampur Bushahr 
where the parties belong to and the sale of the 
proncte in execution of a decree was held. The 
Act was applied to Himachal Pradesh for the 
first time on and from 25-12-1948 under the 
Himachal Pradesh (Application of Laws) Order 
1943. It was therefore argued by the learned 
counsel that the transfer of the instrument in 
question could have only been effected by a 
sale deed. It was further argued by him that 
the endorsement on the back of the pro-note 
made by the execution Court under O. 21. R. 80. 
C. P. Code, did not have the effect of such a 
sale because it did not bear the necessary stamp 
duty under Article 23 of the Stamp Act. He 
cited the following rulings: — ‘Nandubai v. 
Gau*. 27 Bom 150; — ‘Rama Iyen v. Venkata- 
chellam’. 1G Mad L J 554; — 'Akhov Kumar v. 
Hari Das’. AIR 1914 Cal 566; — ‘Venkatarama 
v. Krishnaswami*. AIR 1933 Mad 133 (1) and 
— ‘Kamala Kant v. Madhavji*. AIR 1935 Bom 
343. The last ruling has no application whatso¬ 
ever for the question decided there, i.e., whether 
a co-parcener in a joint Hindu family can sue 
on a negotiable instrument payable to the 
deceased, does not arise in the present case. 
The other rulings are not applicable because 
they relate to cases of passing of title under the 
Transfer of Property Act or the Negotiable Ins¬ 
truments Acts, neither of which has any appli¬ 
cation in the present case. 

It was in execution of a money decree that 
the plaintiff purchased the pronote in suit. 
Rules 51 and 76 of Order 21, C. P. Code, pro¬ 
vide for the attachment and sale of negotiable 
instruments. Rule 80 provides for the execution 
of a document or the endorsement of the party 
in whose name a negotiable instrument is stand¬ 
ing where that is required to transfer such 
negotiable instrument. As stated above, an 
endorsement under this rule was made on the, 
back of the pronote by the execution Court, but 
this was not necessary since admittedly the 
provisions of the Negotiable Instruments Act 
were not applicable. Nor was the execution 
of any document like a sale deed, as contended 
by the learned counsel for the appellants, neces¬ 
sary in view of the provisions cf section 2 (d) 
of the Transfer of Property Act. As soon as 
the plaintiff paid the purchase monev, the sale 
became absolute under rule 77(2) of the said 
Order and he became entitled to the interest of 
Mussadi Ram in the pronote. The argument 
that the endorsement on the back of the pronote 
required stamp duty under Article 23 of the 
Stamp Act has also no force. Firstly, no en¬ 
dorsement was necessary as just stated. Second¬ 
ly, Article 23 has no application because it 
relates to a conveyance which under section 
2(10) of that Act relates to a transfer 'inter 
vivos’ and therefore not to a safe in execution 
of a decree. It may be added that no certifi¬ 
cate of sale as mentioned in Article 18 of the 
Stamp Act was necessary either, since the sale 
was of movable property. I, therefore, hold 
that the plaintiff-respondent acquired by pur- 
chase in auction sale the right, title and in¬ 
terest of Mussadi Ram in the pronote in suit. 
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(3) The next point taken by the learned 
counsel for tne deiendants-appellants was that 
the plaintiff-respondent had tailed to prove that 
the pronote in suit was for consideration. The 
-necessity of proving the consideration aid not 
however arise since no issue on that point was 
framed. It was alleged in paragraph one of 
the plaint that the pronote had been executed 
partly in lieu of price of opium purchased by 
Jawahar Singh and Harsukh Das from Mussadi 
Ram and partly in lieu of past outstandings. 
The defendants Jawahar Singh and Harsukh 
Das pleaded in their written-statement that the 
aforesaid plaint paragraph was not admitted be¬ 
cause they had paid in full the price of the 
opium purchased by them. They further asked 
for details of the price and past outstandings 
from the plaintiff. Now, this plea of full dis¬ 
charge was equally capable of being interpreted 
as discharge of the amount due on the pronote or 
of the amount in respect of which the pronote 
purports to have been executed. It appears 
that the trial Court interpreted the plea in the 
former sense and, therefore, framed no issue 
as to whether the pronote in suit was for con¬ 
sideration but only as to whether it had been 
discharged. The said plaint allegation not 
having been denied specifically or by necessary 
implication, the defendants shall be taken to 
have admitted it. In his statement under O. 10. 
R. 2. C. P. Code, also Jawahar Singh did not 
specifically deny the execution or consideration 
of the pronote but stated that the amount had 
been fully repaid. Two witnesses were produced 
on behalf of the plaintiff who supported the 
plaint allegation with regard to the considera¬ 
tion of the pronote, Parmanand and Amar 
Singh, but neither of them was cross-examined 
on the point. The suit was pending in the 
trial Court for about nine years but the defen¬ 
dants never moved the Court for adding any 
issue with regard to Ihe consideration of the 
pronote. It is manifest therefore that even if 
it be supposed that denial of consideration 
could be spelt out of the defence pleas, the 
omission to frame an issue with regard to con¬ 
sideration was due to the deliberate conduct of 
the defendants themselves and so they will be 
deemed to have waived it. 

(9) It was next argued by the learned coun¬ 
sel for the appellants that the debt under the 
pronote had been discharged. In support of 
this contention he referred to the receipt Ex. 
P-6 dated 11-1-1996 B executed by Mussadi 
Ram in favour of Jawahar Singh and Harsukh 
Das. This receipt, however, related specifically 
to a pronote of the year 1994 B. while the pro¬ 
note in suit was executed on 18 Bhado 1995 B. 
It could not possibly be suggested that the year 
1994 had been entered in the receipt by a mis¬ 
take for the receipt was executed in duplicate, 
one in Urdu by Mussadi Ram and the other in 
Hindi bv Jawahar Singh, and in both of them 
the pronote in respect of which the receipt was 
executed was described as relating to the year 
1994. It is further noteworthy that Jawahar 
Singh admitted, vide his statement Ex. P-2 
dated 26-6-2000 B. in execution proceedings, 
that he did not take back the pronote in res¬ 
pect of which the receipt was executed because 
there were several pronotes. 

(10) The decree in execution of which the 
pronote in suit was purchased by the present 
plaintiff was passed on 4-3-1998 B. in favour 
of Jawahar S r ngh against Mussadi Ram for 
*Rs. 3,645/- odd in a suit for partnership ac¬ 
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counts. In the written statement filed by Mus¬ 
sadi Ram in that case a set off was claimed, but 
that was not in respect of the amount under 
the pronote in suit. It was strenuously argued 
by the learned counsel for the defendants-ap- 
peliants that the accounts suit having been filed 
about eight months after the execution of the 
aforesaid receipt dated 11-1-1996 B, the omis¬ 
sion on the part of Mussadi Ram to claim a set- 
oir in respect of the pronote clearly showed 
that it had been already paid off. It is how¬ 
ever noteworthy, as admitted by the learned 
counsel for the appellants, that the pronote was 
in fact filed by Mussadi Ram in that suit al¬ 
though it was subsequently taken back by him. 
It is also noteworthy that the pronote did not re¬ 
late to any outstandings under the partnership for 
admittedly the partnership started towards the 
end of 1995 B. while the pronote had been exe¬ 
cuted in the sixth month of that year. It may 
therefore be that Mussadi Ram first filed the 
pronote in the accounts suit in order to claim 
a set-off in respect of it, but subsequently took it 
back under the correct or wrongful notion that 
he could not claim a set-oil in respect of the 
amount due under the pronote in the accounts 
suit because he held two different characters in 
the two transactions. In these circumstances, 
the omission on the part of Mussadi Ram to 
claim a set-off in the aforesaid accounts suit 
cannot be taken as lending support to the de¬ 
fence contention that the aforesaid receipt Ex. 
P-6 related to the pronote in suit. 

(11) Reference was also made by the learned 
counsel for the defendants-appellants to an ap¬ 
plication made on their behalf in the trial Court 
on 14-7-1950 to summon the pronote for 1994 
from Mussadi Ram. The application was in- 
fructuous because soon after Mussadi Ram died. 
It is noteworthy however that it was only after 
about eight years 'of the institution of the suit 
that this application was filed. The appellants 
are not therefore entitled to any benefit of this 
belated application. 

(12) The learned counsel for the appellants 
referred to a statement of Mussadi Ram in the 
execution file in order to show that at the time 
that the receipt Ex. P-6 was executed there 
was no pronote present. It was sought to be 
shown thereby that a mistake had been com¬ 
mitted in mentioning the year of the pronote 
in the receipt. No copy of this statement was 
however filed in the present suit, and the state¬ 
ment does not appear to have been referred to on 
behalf of the appellants at any stage before the 
trial Court. The appellants are. therefore, not en¬ 
titled (to say?) that the statement in question be 
referred to in the course of this appeal. Even if 
it be supposed that no pronote was present at 
the time that the receipt in question was exe¬ 
cuted, the possibility of a mistake with regard 
to the year of the proncte is ruled out by the 
aforesaid circumstances of Jawahar Singh as 
well as Mussadi Ram having mentioned the 
same year in their respective writings, and or 
Jawahar Singh having executed several pro¬ 
notes in favour of Mussadi Ram. 

(13) Lastly, stress was laid by the learned 
counsel for the appellants on the fact that the 
pronote in suit though for a sum of Rs. 3,040/- 
was purchased by the plaintiff-respondent for the 
trifling sum of Rs. 52/-, and that this figure of 
Rs. 52/- tallied with the amount mentioned m 
the receipt Ex. P-6 as still due. It is however 
noteworthy that although it was about ten years 
ago that the plaintiff purchased the pronote ne 
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has not only not been able to realise anything 
under it but has been faced with a prolonged 
litigation due to the recalcitrance of its execu¬ 
tants It is not inconceivable that the plaint lit 
was aware that in purchasing the pronote he 
was only purchasing litigation. The report ot 
the officer who conducted the sale in execution 
proceedings shows that there were many bid¬ 
ders and the sale lasted several days, but the 
highest bid was that of Rs. 52/- offered by the 
plaintiff. That this figure tallies with that men¬ 
tioned in the receipt Ex. P-6 can, therefore, be 
interpreted as merely a chance coincidence. In 
the absence of any satisfactory evidence of dis¬ 
charge. therefore, the mere circumstance of the 
plaintiff having purchased the pronote for 
Rs. 52/- cannot be taken as substantiating that 
plea. I agree with the trial Court in holding 
that the pronote in suit has not been discharged 
to any extent. 

(14) It was next contended by the learned 
counsel for the defendants-appellants that the 
present suit was barred by Order 2. Rule 2. 
C. P. Code, inasmuch as the plaintiff-respon¬ 
dent’s predecessor-in-interest Mussadi Ram 
omitted to claim a set-off in respect of the pro¬ 
mote in question in Jawahar Singh’s accounts 
suit, and he cited two rulings in support of this 
contention: — ‘Radha Kisnoree v. Ram Coo- 
mar’, 12 W. R. 79: and — Nathu Mai v. Ladli 
Prasad’, AIR 1935 Lah 321. Sub-rule (1) of the 
said rule however provides that every suit shall 
include the whole of the claim which the plain¬ 
tiff is entitled to make in respect of the cause 
of action. The cause of action in this rule 
means the cause of action for which the suit 
was brought — ‘Radha Kishen v. Ikram-uddin*, 
AIR 1941 All 217. It has already been seen that 
the pronote in suit had nothing to do with the 
partnership in respect of which the accounts 
suit was filed by Jawahar Singh against Mus¬ 
sadi Ram. That being so. it is clear that the 
cause of action for that suit was quite different 
from that for the present suit. It follows, 
therefore, that the present suit is not barred by 
Order 2. Rule 2. C. P. Code. The rulings cited 
have no application because they relate to cases 
wherein the cause of action in the two suits 
was one and the same. 

(15) Another ground taken by the learned 
counsel for the defendants-appellants was that 
me present suit was barred by res judicata. 
This is also based on the plea that Mussadi 
Ram ought to have made his claim under the 
pronote in suit a ground of defence by way of 
set-off in the accounts suit. The use of the 
word ‘mav’ in O. 8. R. 6, C. P. Code, however, 
clearly shows that it is optional with the de¬ 
fendant to claim a set-off and he is not bound 
to do so. That being so, he is not precluded 
from subsequently filing a suit in respect of 
the amount which he might have claimed by 
way of a set-off in a previous suit. — ‘Amritsar 
national Banking Co. Ltd. v. Fazal I!ahi\ AIR 

att? 20, Pnd ~ ‘Venugonala v. Thirugnnn- 
valh, AIR 1941 Mad 847. Of course, if a de¬ 
fendant does plead a set-off he is bound, in 
view of the provisions of Order 2, Rule 2, C. P. 

X. do so in res P ect of his entire claim. 
io^o i?» h ? rsn Rowther v. Abdul Rahim*, AIR 
ffw iL Ai? 8 ®* has however been already 
seen that the present suit is not barred by O. 2 , 

P * Cnde - due to the omission 0 f the 

ff-resoondent’s predecessor Mussadi Ram 
JO claim a set-off in respect of the pronote in 
me accounts suit of Jawahar Singh agaipst him. 
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The present suit is therefore not barred by re^ 

^ (16) The appeal fails and it is hereby dis¬ 
missed with costs, and the judgment and decree 
of the learned Subordinate Judge are affirmed. 
B/G.M.J. Appeal dismissed. 
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Munshi Ram and another, Defendants-Appel- 
lants v. Raghubir Chand, Plaintiff-Respondent. 
First Appeal No. 18 of 1951, D/- 31-7-1952. 

(a) Limitation Act (1908) Ss. 14, 5 — Pro¬ 
ceedings to which section is applicable — Ap¬ 
plicability to appeals. 

Section 14 of the Limitation Act is not 
in terms applicable to appeals since it does 
not speak of an appeal, but exclusion of 
time of proceeding bona ride taken in Court 
without jurisdiction being ciaimecl as the 
reason for condonation of delay, the princi¬ 
ple of that section must apply for finding 
out whether there was sufficient cause for 
the delay. AIR 1937 PC 276 Relied. 

(Para 3) 

Anno: Limit. Act, S. 14 N. 5 P. 3; S. 5 N. 9. 

(b) Limitation Act (1908) S. 14 — ‘Due dili¬ 
gence* — Conduct of Counsel — Scrutiny. 

Section 14 only speaks of due diligence 
and good faith of the party and to make 
the requirements of due diligence and good 
faith as laid down therein for the party 
himself applicable when scrutinising the 
conduct of the Counsel would be to go be¬ 
yond the terms of the Section. (Para 6) 
Anno: Limit. Act, S. 14 N. 11. 

(c) Limitation Act (1908), Ss. 14 and 2(7) — 
‘Due diligence’ and ‘good faith' — Erroneous 
conduct of Counsel — Scrutiny of — Standard 
of cood faith — (General Clauses Act (1897), 
S. 3). 

The standard of good faith laid down in 
the definition under S. 2(7) Limitation Act 
is much higher than that of the definition 
under S. 3 of the General Clauses Act. 

(Para 6) 

The interpretation of the Counsel’s erro¬ 
neous conduct based on the mere ground of 
its being reasonable without taking into • 
consideration whether it was negligent or 
not is compatible with the application to 
that conduct of the definition of ‘good 
faith’ as given in the General Clauses Act 
rather than as that contained in the Limi¬ 
tation Act. <Para 6) 

Such an interpretation is also in conso¬ 
nance with justice, equity and good con¬ 
science. It would be unfair on the face of 
it to exact a greater degree of good faith 
from a party who is forced, from the spe¬ 
cialised nature of the task, to engage a 
counsel than if he were acting by himself, 
specially where he has acted with due care 
and attention in engaging, a “competent 
practitioner”. Nor does this view do any 
violence to the provisions of the Limita¬ 
tion Act. Only for judging the conduct of 
the party himself should therefore the 
stricter definition of ‘pood faith’ as given in 
the Act be applied. But in judging of the 
conduct of his counsel, quite different con¬ 
siderations arise. They are considerations 
governing the relations of a principal and 
his agent. And there is no reason why to 
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such considerations good faith as defined 
in the General Clauses Act rather than as 
defined in the Limitation Act should not be 

applied. 

Therefore in a case of mistaken legal 
advice, good faith can be attributable to 
the party himself only if he has acted with 
due care and attention, but it should be 
attributed to his counsel if he has acted 
honestly, whether he has acted negligently 
or not. AIR 1.018 PC 135; AIR 1937 PC 276 
Relied on. AIR 1922 All 490 (FB); AIR 
1021 Bom 302; AIR 1928 Cal 468; AIR 1924 
Bom 399; AIR 1927 Rang 20; (1878) 48 LJ 
Ex 167 Referred but not followed. 

(Para 7) 

(Held on facts of the case, that in ab¬ 
sence of any suggestion that the error of 
the Counsel in calculating the valuation 
for jurisdiction, was attributable to any 
bias and in absence of any doubt as re¬ 
gards his honesty and bona fides, notwith¬ 
standing. the negligence on his part he 
would be deemed to have acted in good 
faith since he acted honestly and there was 
sufficient cause for condonation of the de¬ 
lay). 

Anno: Limit. Act, S. 14 N. 11; S. 2(7) N. 1. 

Dauiat Ram lYIanchanda, for Appellants; Tek 
Chand, for Respondent. 
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JUDGMENT: This is a defendants' first 
appeal arising out of a suit for recovery of Rs. 
8.838/8/3 as price of potatoes, which was 
decreed by th* Senior Subordinate Judge of 
Maliasu on 2-5-1951 for Rs. 4.496/5/-. Under 
paragraph 31 of the Himachal Pradesh (Courts) 
Order. 3 948. the appeal being from a decree of 
a Subordinate Judge in a suit of value exceed¬ 
ing Rs. 5.000/-. it should have been filed in 
this Court. And the 90-day period of limitation 
for such an appeal under Article 156 of the 
•Limitation Act. after allowing for the twentv- 
two days taken by the defendants-appellants in 
obtaining the necessary copies, expired on 22- 
8-1951. The present appeal was. however, filed 
two days too late, i.e., on 24-8-1951. The pre¬ 
liminary question for determination before me 
at this stage is whether the appeal should be 
dismissed as time-barred. 

(2) There is an application for condonation 
of delav on behalf of the defendants-appellants 
under Sections 5 and 14 of the Limitation Act. 
In order to understand the plea taken in this 
application it is necessary to set forth certain 
facts. As already stated, the decree of the 
trial Court was passed on 2-5-1951. The defen¬ 
dants-appellants applied for the necessary 
copies on 4-5-1951. and the same were ready 
and delivered on 25-5-1951. Allowing for these 
22 days taken in obtaining the copies, the 
period of appeal to the District Judge under 
Article 152 expired on 23-6-1951. Well within 
that period of limitation, i.e., on 19-6-1951, the 
defendants-appellants filed an appeal in that 
Court. An objection as to the maintainability 
of the appeal in that Court was taken on behalf 
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of the piaintitT-respondent. The objection as 
a ready shown, was well founded, and it was 
allowed oy the District Judge on 24-8-1951 Ho 
ordered that the appeal be returned for pre¬ 
sentation to the proper Court, and the same 
day tne present appeal was filed in this Court 
In the said application for condonation of delav 
it is alleged by the defendants-appellants that 
it was on account of the mistaken advice of 
their counsel that they filed the appeal in the 
wrong Court. That this was so is apparent 
from the fact that the app-al in the Court of 
the District Judge was presented by the appel¬ 
lants' counsel, Sri Amar Chand Sud. 

(3) Now section 14 of the Limitation Act is 

not in terms applicable since it does not speak 
of an appeal, but exclusion of time of proceed¬ 
ing bona fide taken in Court without jurisdic¬ 
tion being claimed as the reason for condonation 
of delay, the principle of that section must 
apply for finding out whether there was suffi¬ 
cient cause for the delay. — ‘Rajendra Bahadur 
v. Rajeshwar Bali’. AIR 1937 P C 276 at page 
278. 6 

(4) So far as the conduct of the defendants- 
appellants themselves is concerned, I have not 
doubt whatsoever with regard to their good 
faith and due diligence. They applied for 
necessary copies two days after the decision of 
the trial Court. They then filed the appeal, 
though in a wrong Court, long before the 
expiry of the period of limitation under Art. 
152. to say nothing of the longer period to 
which they were entitled under Article 156. 
They had engaged Sri A.mar Chand Sud Advo¬ 
cate as their counsel in the trial Court, and it 
was he who presented the appeal first in the 
Court of the District Judge and then in this 
Court. Sri Amar Chand Sud is an Advocate 
of both this Court and the Punjab High Court, 
and he is an advocate of standing. It is difficult 
to conceive what more could be expected of 
the defendants-appellants. So far as they them¬ 
selves are concerned, therefore, the require¬ 
ments of due diligence and good faith are fully 
satisfied. 

(5) The learned counsel for the defendants- 
appellants seemed to argue that having looked 
into the conduct of the appellants and found 
it satisfactory, it was not necessary to go 
further and also look into the conduct of their 
counsel, Sri Amar Chand Sud. The mistake 
of the counsel being the excuse put forward 
for condonation of the delay, such an argument 
is not open to the appellants. The argument 
is also contrary to precedents. A large number 
of rulings were cited by the learned counsel for 
the parties, but it is sufficient to cite only two 
Privy Council rulings. The first is — ‘Sund'T- 
bai v. The Collector of BelgaunV, 43 Bom 376 
(PC), and the other, the one already cited. — 
‘Rajendra Bahadur v. Rajeshwar Bali*, A. I. R. 
1937 P. C. 276. Both were cases, like the 
present, of the appellant choosing a wrong 
forum of appeal on the mistaken advice of the 
counsel. It was laid down in the former ruling 
as follows: 

“The fact that the defendants had acted on 
mistaken advice as to the law in appealing 
to the High Court in 1910 did not preclude 
them from showing that it was owing to their 
reliance on that advice that they had not 
presented the appeal to the Court of the 
District Judge within the prescribed period 
of limitation." 
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Before laying down the above dictum their 
Lordships had however taken into consideration 
the conduct of ine Legal Remembrancer (who 
was the District Judge) due to whose mis¬ 
taken advice the appeal was died m a wrong 
Court beyond the period of limitation, as 
appears from the following observation: 

-The District Judge knowing that the appeal 
would probably be removed into the High 
Court may reasonably have preferred (sic) 
that the High Court should decide the ques¬ 
tion under section 5 ol the Act.” 

It appears that the word preferred is a mis¬ 
print" for inferred. Again, their Lordships 
observed in the other ruling as follows: 

“Mistaken advice given by a legal practitioner 
may in the circumstances of a particular 
case give rise to sufficient cause within the 
section (meaning section i-1) though there is 
certainly no general doctrine which saves 
parties from the results of wrong advice.” 

Their Lordships then took the circumstances of 
that case into consideration and came to the 
conclusion that it did not appear that the 
wrong view taken by the appellant’s counsel 
was unreasonable or that he could be deemed 
to have been negligent in valuing the appeal. 


(6) The above 1937 Privy Council ruling was 
interpreted in — ‘Nrisingha Charan v. Trigu- 
nand Jha\ AIR 1933 Pat 413. and it was 
observed by Dnavlc, J., that the true rule 
about mistaken advice from a legal practitioner 
must now be taken to be that the circum¬ 
stances of each particular case should be ex a- 1 
mined to see whether such advice gives rise 
to sufficient cause within section 5 of the 
Limitation Act. What is the standard of care 
and diligence required of a counsel in such 
cases has not been specifically laid down in, 
but is deducible from, the said Privy Council 
rulings. This much at least is, however, 
certain that it has not been laid down that 
the requirements of due diligence and good 
faith, as laid down in section 14 in the case 
of the party himself, would also be applicable 
when scrutinising the conduct of his counsel. 
Indeed, to put the onus of such a double test 
on a party would be to go beyond the terms 
of Section 14, which only speaks of due dilig¬ 
ence and good faith of the party. Good faith 
has been defined in Section 3 of the General 
Clauses Act as follows: “A thing shall be 
deemed to be done in good faith where in fact 
it is done honestly, whether it is done negli¬ 
gently or not” Section 2 (7) of the Limitation 
Act however provides that “nothing shall be 
deemed to be done in good faith which is not 
done with due care and attention.” It is clear 
standa J d of . good faith laid down in 
the latter definition is much higher. A perusal 
of the aforesaid 1937 Privy Council ruling will 
show that it purported specifically to follow 

n h i?in P J inCiP <Q S la J d d ™ n in L the aforesaid earlier 
I™ in & ~ Sunderbai v. the Collector of Bel- 
f 43 Bo y ba y 376. In that case their 
i Lordships condoned the erroneous conduct of 
jthe counsel on the mere ground of its beinr 

iwhP?hpr bl ff TOthout taking into consideration 
.whether it was negligent or not. Likewise in 

1J 1 ruUnfi Lord sbips observed that 
it did not appear that the erroneous view taken 
by the appellant's counsel was unreSSS? 
No doubt their Lordships went torthi 

Ll he counsel cou!d 
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to have acted negligently: but in following, a$ 
their Lordships specifically did, the principle 
iaid down in the earlier ruling, that was un¬ 
necessary. The determining lactor in judging 
the conduct of the .counsel in such cases appears 
according to their Lordships of the Judicial 
Committee to be its reasonableness or other¬ 
wise. On the ether hand, in judging the con¬ 
duct of the parly himself their Lordships used 
the term ‘good faith* in the said 1937 ruling. 
It appears me that such an interpretation 
cri the counsel's conduct is compatible with 
the application to that conduct of the definition 
of ‘good faith’ as given in the General Clauses 
Act rather than as that contained in the Limi¬ 
tation Act. 


(7) Such an interpretation is also in conson¬ 
ance with justice, equity and good conscience. 
It would be unfair on me face of it to exact 
a greater degree oi good faith from a party who 
is forced, from the specialised nature of the 
task, to engage a counsel than if he were acting 
by himself, specially where lie has acted with 
due care and attention in engaging, in the 
language of their Lordships in the 1937 Privy 
Council case, a ‘‘competent practitioner”. Nor 
docs the above view do any violence to the 
provisions cf the Limitation Act. As already 
slated, section 14 speaks of only the party. Only 
for judging the conduct of the party himself 
should therefore the stricter definition of ‘good 
faith’ as given in the Act be applied. But in 
judging of the conduct of his counsel, quite 
different considerations arise. They are consi¬ 
derations governing the relations of a principal 
and his agent. And there is no reason why to 
such considerations good faith as defined in the 
General Clauses Act rather than as defined in 
the Limitation Act should not be applied. I 
hold that in a case of mistaken legal advice 
good faith can be attributable to the- party 
himself only if he has acted with due care and 
attention, but it should be attributed to 
his counsel if he has acted honestly, whether he 
has acted negligently or not. 


(8) The above view in effect finds support 
from the following cases. In — ‘Shib Dayal 
v. JagannatlT, 44 All G36 (FB), the delay in 
filing appeal was caused due to the mistaken 
advice of counsel that copy of the judgment of 
the Court of first instance was not required. 
The delay was condoned on the ground that 
an honest mistake, even though a negligent one 
ought not to be allowed to prejudice the client! 
This view in judging the conduct of the counsel 

i S .fw arly i n * ccord , with lh0 definition of ‘good 
faith in the General Clauses Act but not with 
the stricter definition of the Limitation Act. In 
Dattatraya Sitaram v. Secretary of State', 
which resulted xn the appeal being filed in a 
4o Bom 607, the wrong advice of the lawyer 
which resulted in the appeal being filed in a 
wrong Court first and eventually in the right 
Court long after the prescribed time was due, 
as in the present case, to not taking into 
consideration correctly the valuation of the 
suit The lawyer cannot be said to have acted 
with due care and attention, nevertheless the 

“It m fl T S ho°M d0 f nC . d K M f le ? d ’ C - J - observed: 
It may be that the pleader ought to have 

known that the appeal lay to the District Judge 

But then again some questions may appear to 

that ™?* irely free , * rom d0Ubt t(1 one person 
that only one opinion is possible, and vet 

another may equally well come to a different 
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conclusion.” In the same case Fawcett. J.. re¬ 
cognised the fact that “there was carelessness 
in the matter”. It is clear that good faith of the 
lawyer was judged in the more ienient sense 
of that term as defined in the General Clauses 
Act. In — ‘Ambika Ranian v. Manikganj Loan 
Office Ltd.', AIR 1923 Cal 468. also the pleader's 
mistake arose cut of misapprehension as to the 
value of the suit, but delay on the part of the 
party acting on such a mistaken advice of the 
lawyer was condoned relying upon the said 1913 
Privy Council ruling and the said Allahabad 
ruling. The conduct of the pleader could not 
obviously be justified according to the stricter 
view of “good faith”. 

(9) I have been referred by the learned coun¬ 
sel for the plaintill-respondent to the rulings at 
the other end of the scale, like—‘J. N. Surty 
v. T. S. Chettyar Firm', AIR 1927 Rang 20, 
where good faith of the lawyer as well as of 
the party has been judged according to the 
stricter view. I am also not unaware of the 
stricter view which has been adopted in some 
cases on the authority of the English case of 
— ‘Highton v. Trehernek (1878) 43 L. J. Ex. 
167. But I prefer to follow the view I have 
held above and for which I find support from 
the said Privy Council rulings. I do so because, 
as remarked by Marten, J.. in — "Nagindas 
Motilal v. Nilaji Moroba’, 48 Bom 442, in India 
litigants are treated with more indulgence in 
the matter of time than in England. The reasons 
for such indulgence are not far to seek, and 
they appear, with regard to counsel and client 
alike, in the rulings referred to above. The 
advent of time for application of the 
stricter standards is a consummation devoutly 
to be wished for. but that time is not yet (?) 

(10) The conduct of the counsel in the present 
case may now be judged according to the above 
test. The question of bias was taken into 
consideration both in the 1937 Privy Council 
ruling and in the aforesaid 1938 Patna case. It 
has however not been suggested that the error 
of Sri Amar Chand Sud. who advised the 
appellants to file the appeal in a wrong Court, 
was attributable to any bias. Another point 
taken into consideration in both the cases was 
the question of court-fee. But in the present 
case also the court-fee payable was the same 
whether the appeal was filed in the Court ol 
the District Judge or in this Court. The fact 
that the appeal before the District Judge was 
filed well within limitation has already be°n 
referred to. There could therefore be no doubt 
as regards the honesty and bona tides of the 
defendants-appellants’ counsel. The head and 
front of the charge against him is that he filed 
the appeal in a wrong Court in disregard of 
the said provisions of the Himachal Pradesh 
(Courts) Order. As to that, the only possible 
explanation seems to be that he was led away 
bv the amount for which the suit was decreed 
Rs. 4.496/5/-. It was no doubt a foolish mis¬ 
take. and one which a counsel of Sri Amar 
Chand Sud’s standing should not have commit¬ 
ted And yet it is nothing more than an honest 
mistake It cannot certainly be gainsaid that 
he acted in disregard of the simple and daily- 
occurring provisions of paragraph 31 of the 
Himachal Pradesh (Courts) Order. 1948. and 
therefore acted negligently, but. such negligence 
notwithstanding, he will be deemed to hav- 
acted in good faith, according to the standard 
laid down above, since he acted honestly. 


(11) In the result. I hold that there is suffi¬ 
cient cause for condonation of the delay of two 
days in filing this appeal. The defendants-ap- 
pellants’ application under Sections 5 and 14 
of tne Limitation Act is therefore allowed. The 
appeal will now be put up for hearing after 
preparation of the record in due course. 

B/H.G.P. Application allowed. 
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The State v. Jorawar, Respondent. 

Criminal Ref. No. 61 of 1951, D/- 15-9-1952. 
t Constitution o i India, Art. 23 — Chamba 
Paid Forced Labour Act (3 of 2004 B) invalid. 

Chamba Paid Forced Labour Act was 
repugnant to the provisions of Article 23 
of the Constitution of India. Conscription 
for the defence of the country, or for social 
services, are possible instances of imposi¬ 
tion of compulsory sendee for public pur¬ 
poses under the Article. That cannot 
however be said of imposition of compul¬ 
sory sendee for the purpose of carrying a 
load of Government property by the Taha- 
sildar or any Government servant in normal 
times. (Para 3) 


B. Sita Ram, Govt. Advocate, for the State; 
Respondent in Person. 

REFERENCE. Para. 

C51) AIR 1951 SC 332: (1951 SCR 747) 3 

ORDER: This is a reference by the District 
Magistrate of Chamba under Section 438, Cri¬ 
minal P. C., recommending that the conviction 
of Jorawar under Section 2 of the Chamba 
Paid Forced Labour Act (III of 2004 B) by the 
Tahsildar of Tahsil Churah be set aside and 
the fine of Rs. 5/- imposed upon him refunded. 

(2) The preamble of the Act states that 
whereas ‘begar’ system existed from early days 
of the Administration, and by its abolition on 
10-1-1944 it was experienced that even paid 
labour on standardized rates was not available 
for the State duties, it had become necessary to 
pass the Act in question. Under Section 2 of 
the Act any adult male tiller of the soil or 
malguzar, who was not by notification or by 
reason of ill health or otherwise exempt from 
rendering forced paid labour, wilfully refused 
to render it shall be liable to a fine not exceed¬ 
ing Rs. 20/-. Section 3 enabled the person 
whose services were requisitioned to otter his 
substitute to do the work. Section 4 provided 
for the imposition of fine by a revenue Court 
and for its recovery as an arrear of land 
revenue. Section 5 provided for an appeal from 
the order of the fine. Section 6 laid down the 
special occasions on which alone the said paid 
forced labour was to be requisitioned. Finally, 
Section 7 laid down that the payment was to be 
made in cash at the schedule rates current at 
the time. This was the entire Act. 

(3) As pointed out above, the Act provided 
for imposition of fine by a revenue Court, and 
it was, therefore, as an Assistant Conecwr 
second grade, and not as a second class Magis¬ 
trate, as stated by the learned District Magis 
trate, that the Tahsildar of Churah imposed the 
said fine of Rs. 5/- on Jorawar on 28-5-1951. 
The order in question shows ^at the fme va 
imposed on Jorawar because the ktter refused 
»o carry a load of some Government property 
on being required to do so by the Tahsild 
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on 22-4-1951. The District Magistrate has made 
the~rclerence on the ground that the said Act 
liad already been repealed on 29-6-1949 by the 
Himachal Pradesh (Repealing) Oraor, 1949. 
That is no doubt correct. The learned Govern¬ 
ment Advocate did not oppose me reference 
but stated that in view of the ruling of tneir 
Lordships of the Supreme Court in — Tn re 
the Delhi Laws Act (1912), Etc., AIR 19al SC 
332 . it is doubtful whether the delegation of 
legislative function to the Central Government 
whereunder the Act in question was passed, 
was intra vires the power of the Constituent 
Assembly. 

It is however not necessary to go into the 
question for the said Cnamba Act, under the 
provisions of which Jorawar was convicted and 
sentenced, was in any case repugnant to the 
orovisions of Article 23 of the Constitution of 
India. That Article prohibits ‘begar’ and other 
similar forms of forced labour, except for com¬ 
pulsory service for public purposes. Conscrip- 
iion for the defence of the country, or for social 
services, are possible instances of imposition 
of compulsory service for public purposes. That 
cannot however be said of imposition of com¬ 
pulsory service for the purpose of carrying a 
load of Government property by the Tahsildar 
or any Government servant in normal times. 
It is dear, therefore, that the services of 
■Jorawar were requisitioned merely for *begar\ 
or forced labour. 

(4) The reference is accepted and the con¬ 
viction and sentence of Jorawar are set aside 
and he is acquitted. The fine, if already rea¬ 
lised from him, shall be refunded. 

A/D.H. Reference accepted. 
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Hari Das minor through Balak Ram as his 
next friend, Plaintiff-Appellant v. Mt. Lachhmi 
and others, Defendants-Respondents. 

Second Appeal No. 19 of 1951, D/- 1-8-1952. 

<»> Himachal Pradesh (Courts) Order 
(1J48), Para 32(l)(b)(ii) — Competency of 
second appeal — Two alternatives — Proper 
interpretation — (Civil P. C. (1908), S. 110). 
For the competency of a second appeal, 
Para 32(1) (b) (ii) lays two alternatives. 

In applying the first alternative, it is the 
value of the suit, and not the value of the 
subject-matter of the suit, that should be 
taken into consideration. The proper inter¬ 
pretation of the said provision is that if 
the operation of the decision given by the 
lower Court is confined only to the parti- 

^ »L px ’,°> ei ^ y - wh t ich is the su bject-matler 
of the suit, it is the condition of the value 
of he suit, and not that of the decree ap- 
pealed against involving directly some 
claim to, or question respecting, property 
of like value, which will be the determin- 
^factor as regards the maintainability 

vLh app !r L If ’ however, the decision be¬ 
yond awarding relief in respect of the par- 
Ucuar property which is the subject- 
matter of the suit, affects rights in other 
properties or if the matter in dispute is 
one which is incapable of valuation the 

firT d ° f L he two , altemaUves?and not !he 

first, would apply: AIR 1916 m*a 
FoU. AIR 1930 PC 44; AIR l&'pat III', 

(Para 9) 

Anno: C. P. C., S. 110 N. 11 pts. 25. 


Hi 1:1 Das v. Lachhmi (C howdhry J . L .) 

(b> Himachal Pradesh Order (1948), Pap. 35 
- Erroneous find.ng of lacl or law by lower 
Court — Jurisdiction — (Civil P. C. ( 1 JO 8 ), S. 
115). 

Tlie mere fact of the Courts below hav- 
ins arrived at erroneous findings of tact 
or law does not give rise to any question 
cf jurisdiction within the provisions of 
Para 35. (Para 11) 

anno: C. P. C., S. 115 N. 12. 

Amar Chand Sud, for Appellant; Jaggannath 
Seth, for (Nos. 1, 2 and 3); and Man Mohan 
Nath, for (Mt. Lachhmi), for Respondents. 
REFERENCES: Courtwise/Chronological/ Paras 
('30) AIR 1930 PC 44: (53 Mad 186) 7 

(’52) 54 All 941: (AIR 1933 All 15) 5 

(* 10 ) AIR 1916 Mad 935: (39 Mad 843) 6 , 8 , 9 

(’49) AIR 1949 Pat 448: (27 Pat 237) 8 

JUDGMENT: This is a second appeal by 
the minor plaintiff Hari Das through his natu¬ 
ral father Balak Ram as his next friend. 
Dhani Ram made a gift of his property to 
Jiwanu and Moti Ram. A report for mutation 
of this gift was made by the Patv/ari on 14-7- 
1948 and, despite the objection of Balak Ram 
on behalf oi the minor, sanctioned on 2-8-1948. 
The present suit was then filed against the 
donor and the donees on 18-6-1949 by the 
minor, claiming to be an adopted son of the 
donor Dhani Ram, and alleging the properly 
To be ancestral, for a declaration that the gift 
is invalid and ineffectual against the interests 
of the plaintiff. The adoption was alleged to 
have taken place on 28-1-1946. 

(2) The plaint mentioned both the Hindu 
Law and custom. One of the issues framed by 
the trial Court therefore was: Are the parties 
governed in the matter of succession and alie¬ 
nation by custom, and if so, what is that cus¬ 
tom, and what is its effect on the suit? The 
matter in respect of which custom had been 
pleaded was adoption, and therefore the issue 
was wrong in omitting adoption and mention¬ 
ing succession and alienation. That is, how¬ 
ever, immaterial since in spite of the said mis¬ 
take the parties produced evidence in regard 
to adoption. The trial Court came to the con¬ 
clusion that as no rule of custom prescribing 
any special ceremonies for adoption different 
from those laid down by the Hindu Law had 
been proved, the case must be decided accord¬ 
ing to the provisions of the Hindu Law. Ac¬ 
cording to the Hindu Law the ceremony of 
giving and taking was necessary, but there was 
no evidence to that effect on behalf of the 
plaintiff. The trial Court held that the oral 
evidence produced on behalf of the plaintiff 
was not reliable, but that even if it be held to 
bo reliable the plaintiff had, in the absence of 
proof of the necessary ceremony of the physi¬ 
cal act of giving and receiving, failed to prove 
that he was the adopted son of Dhani Ram and 
dismissed the suit. During the pendency of 
the suit in the trial Court Dhqni Ram died and 
ms widow, Mt. Lachchmi was brought on the 
record as his legal representative. She adopL 
ed the joint written statement which her hus¬ 
band had filed along with the donees. 

P lainti . ir went up in appeal, but the 
District Judge dismissed the appeal. He did 
not go into the question of whether custom or 
the Hindu Law should govern the case, but 
held that the suit was liable to dismissal in 
either case since, if it was governed by the 
Hindu Law, the plaintiff had failed to prove 
the essential ceremony of giving and receiv¬ 
ing, and, if by custom, he had failed to prove 
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permission of the Koti State which, according 
to him, was a condition precedent to adoption, 
in view of the terms ot the Wajibul-arz re¬ 
cording the custom. 

(4) A preliminary objection was taken by 
the learned counsel for the defendants-res- 
pondents that a second appeal is not compe¬ 
tent. This being a land suit, and the lower 
appellate Court having affirmed the judgment 
and decree ol the trial Court, the relevant pro¬ 
vision applicable is para 3^(1) (b) (ii) ot the 
Himachal Pradesh (Courts) Oraer, 1948, which 
is to the following effect: 

1. “A second appeai shall lie to the Court of 
the Judicial Commissioner in any of the 
following cases from an appellate decree of 
a District Court on any ground which would 
be a good ground of appeal if the decree had 
been passed in an original suit, namely : 

(b) in a land suit, 

(ii) if the value of the suit is one thousand 
rupees or upwards, or the decree of the Dis¬ 
trict Court involves directly some claim to, 
or question respecting, property of like 
value.” 

The property in suit being revenue-paying 
land, the suit was valued at Rs. 800 / 10 /-, that 
being thirty times the land revenue. The value 
of the suit therefore falls short of the pre¬ 
scribed limit of Rs. 1,000/- or upwards within 
the above provision. An affidavit has however 
been filed in this appeal on behalf of the plain- 
till-appellant that the market-value of the land 
in suit is more than Rs. 1,500/-. Due notice 
of this affidavit was given to the defendants- 
respondents, but no objection or counter-affida¬ 
vit has been filed on their behalf. It may 
therefore be taken that the market-value of 
the land in suit exceeds the said prescribed 
limit. The question for determination there¬ 
fore is whether the question of maintainability 
of the present second appeal should be decided 
on "the value of the suit being Rs. 1,000/- or 
upwards” or on “the decree of the District 
Court involving directly some claim to, or 
question respecting, property of like value”, 
these being the two alternatives laid down in 
the said provision. It was argued by the learn¬ 
ed counsel for the plaintiff-appellant that if the 
value of the suit fell short of the prescribed 
limit of Rs. 1,000/- or upwards, it was still 
open to the plaintiff to file a second appeal if 
the value of the property in suit satisfied that 
pecuniary condition. 

(5) The above provision is, except for cer¬ 
tain variations which for purposes of the pre¬ 
sent decision are immaterial, analogous to the 
provisions of the first two paragraphs of S. 
110, Civil P. C., which lay down pecuniary 
limits for purposes of appeal to the Supreme 
Court. The first variation is that the section of 
the Code speaks of the value of the subject- 
matter of the suit but the said paragraph of 
the Order, of the value of the suit, a distinc¬ 
tion considered * in — ‘Xishan Chand v. 
Lachhmi Chand’, 54 All 941. That was a case 
of an application for leave to appeal to the 
Privv Council where the value of the suit was 
less,'but that of the property which was the 
subject-matter of the suit more than the then 
prescribed limit of Rs. 10,000/-. It was held 
that the condition of the value of the subject- 
matter of the suit being Rs. 10,000/- or up- 
wards was satisfied under S. 110 of the Code. 
The result of this difference between the sec¬ 
tion of the Code and the paragraph of the 
Order is that, under the first alternative laid 
down under the paragraph, it is the value of 


the suit and not the value of the property 
which is the subject-matter of the suit that 
can be taken into consideration. The next 
variation is that there is no mention in the 
said paragraph of the Order of the additional 
condition laid down in the first paragraph of 
S. 110 of the Code as to the amount or value 
of the subject-matter in dispute on appeal be¬ 
ing the same sum or upwards. This is imma- 
teiial for it only means that this additional 
condition does not arise for consideration under 
the said provision of the Himachal Pradesh 
(Courts) Order, and therefore it may be dis¬ 
regarded. The only other variation is that 
whereas the second paragraph of S. 110 men¬ 
tions “directly or indirectly”, the said provi¬ 
sion of the Himachal Pradesh (Courts) Order 
does not contain the word “indirectly” but only 
•directly”. That again is a distinction with¬ 
out a difference for the present purpose of in¬ 
terpretation of the said two alternatives. 


(6) The two alternatives, as already staled, 
are the value of the suit being Rs. 1,000/- or 
upwards, or the decree of the District Court in¬ 
volving directly some claim to, or question res¬ 
pecting, property of like value. Ancl the ques¬ 
tion for determination is whether, if the first 
condition is not satisfied, it is still open to the 
appellant to lake the benefit of the second. This 
is the argument put forward on behalf of the 
plaintiff-appellant. To subscribe to this view 
will however have the effect of rendering the 
first of the above two alternatives nugatory, 
for the second alternative of the decree of the 
District Court involving directly some claim 
to, or question respecting, property of the 
value of Rs. 1,000/- or upwards, being wider, 
will always cover the first one of the value of 
the suit being Rs. 1,000/- or upwards. The pre¬ 
sent case is an illustration in point. That was 
oxactlv the difficulty felt by their lordships of 
the Madras High Court in interpreting the 
said two corresponding alternative provisions 
of S. 110 of the Code in — *A. V. Subramama 
Aiyar v. SellammaT, AIR 1916 Madras 985, 
which is the leading case on the point. That 
was a case where the value of the subject- 
matter of the suit was less than the prescribed 
pecuniary limit but the decree of the High 
Court wherefrom the party wanted to go up in 
appeal to the Privy Council involved a claim to 
property of value exceeding that limit. The 
party in question therefore wanted to have the 
benefit of the latter position under the second 
paragraph of S. 110 of the Code, disregarding 
the provisions of the first paragraph. He was 
however not allowed to do so. 


In order to understand the observations of 
heir Lordships it is necessary to set here in- 
identallv that the condition in the first para¬ 
graph of S. 110 as to the amount or value of 
he subiect-matter of the suit in the Court of 
irst instance was first introduced by the Privy 
Council Appeals Act (VI of 1874), and that 
he alternative contained in the second para¬ 
graph of that section already existed under 
•1 39 of the Letters Patent. The question oi 
vhich provision came first had, however, no 
leaving upon the decision of their Lordships. 
iVallls C. J., observed as follows : 

“It is of course necessary to read the whole 
section together and to give effect ^ every 
part of it; and when doing so it hec0 ^ s 
necessary in my opinion m or£er to P 
effect to the new provision in the first para 
graph to nut a restrictive construction on 
the general words of the second paragrap 
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which are reproduced from clause 39 of the 
Letters Patent, and to read them in their 
present collocation as applying only to cases 
which involve some claim or question to or 
respecting property additional to the actual 
subject-matter in dispute in the appeal and 
to be taken into account therewith in mak¬ 
ing up the appealable value. Something 
might be said lor this construction of the 
alternative provision as it stood in clause 39 
of the Letters Patent, and I think that it is 
imperatively required in the present S. 110, 
j Civil Procedure Code, which lirst appeared 
as S. 5 of the Act of 1374, if the provision 
in the earlier part of the section is not to be 
rendered nugatory. Some difficulty is no 
doubt occasioned by the retention in the se¬ 
cond paragraph of the woids “involve 
directly”, but I think my learned brother, in 
his judgment which I have had the advan¬ 
tage of reading, has shown how etiect may 
be given to the word “directly” consistently 
with this construction; and in any case I 
think that in the section as it now stands, 
the words, “involve directly”, cannot be read 
as including cases which involve nothing 
but the actual subject-matter in dispute in 
the appeal. Cases which involve nothing else 
are in my opinion governed exclusively by 
the first paragraph.” 

Discussing the same question Srinivasa Aiyan- 

gar J., laid down as follows: 


* 


> 


“As to the second point, petitioner contends 
that, inasmuch as the decree of this Court 
directs him to surrender possession of the 
house and pay mesne profits, the decree 
necessarily involved a claim to property of 
over the appealable value. This construction 
renders the whole of the first clause nuga¬ 
tory. It must be remembered that provi¬ 
sions similar to these are to be found in the 
laws of a large majority of the Colonies 
(See the table in Burge’s Colonial Laws, 
Volume I, page 362) and it is impossible to 
construe the second clause of S. 110 of the 
Code of Civil Procedure so as to render the 
first perfectly useless. If the second clause 
stood by itself (See Wheeler’s Privy Council 
Practice, page 694) it would be legitimate 
to construe it in the manner suggested, as 
the word “involves” is sufficiently wide to 
^rd.rect adjudications in respect of the 

dls P ute ' In this case, we 
kke both the clauses together so as 

T 163 " 1 " 8 both - In m y Judgment, 
ItllvnZ l cla “ se a PPhes to cases where the 
decree awards a particular sum, or property 

p ? rticular value, or refuses that relief, 
(i.e.), to cases where the object-matter in 

words 6 "ohipof 3 ? art !£ ular . Y, alue - In fact, the 
words objects in dispute” are used in the 

provisions relaUng to appeals from Guem- 

lf i e A °P era tion of the decision is con- 

JgJjL ?do£ ps i rticular object-matter, 

satisfies 2 “°i*! pply », an< ? unless the case 
conditions in clause 1 , there is 

SfK, Pro ?f rt T- I ™uTd S appfy htS a, S 

ments, clause 2 may apply." s 

ships o T f h the U priw SUP, before their Lord ' 
a special leave in connection with 

Mahalakshmamma’, AIR 1930 PC^T^hTfaid 


Madras ruling was approved and in that con¬ 
nection it was observed as follows: 

• Their Lordships agree with their reasoning 
wmch, indeed, treated the question under 
the first part of the section as completely 
clear, but considered whether ^ the second 
part, ‘or the decree or final order must in¬ 
volve*, etc., made any diiierence, and held 
that it did not, lor reasons which commend 
themselves to their Lordsliips.” 


(G) The same question cropped up before 
their Lordships of the Patna High Court in — 
‘Sati Bala Basi v. Cnota Nagpur Banking As¬ 
sociation Ltd.', AiR 1949 Pat 448. The appli¬ 
cation in that case lor leave to appeal to the 
Privy Council arose from a mortgage suit. The 
amount which was the subject-matter of the 
suit, i.e., the mortgage loan, was less than 
Rs. 10,000/-. The intending appellant sought to 
get over this difficulty of the provisions of the 
nrst paragraph of S. 110 of the Code not be¬ 
ing satisfied by seeking to ignore those provi¬ 
sions and bringing the case within the provi¬ 
sions of the second paragraph of that section. 
It was contended that the latter provision was 
in any case satisfied since the value of the 
mortgaged property was more than Rs. 10,000- 
This contention was repelled on the ground 
that in a mortgage suit the property in dispute 
is not the property secured but the loan ad¬ 
vanced. It was next contended that as the 
amount in dispute in the appeal exceeded the 
limit of Rs. 10,000/- due to its including post 
litem interest, that should be taken as the 
value of the property in dispute lor the pur¬ 
pose of the second paragraph of section 110. 
This contention was also repelled on the ground 
that if that were the proper construction of 
the section, the fixed requirement of para one 
would be rendered nugatory, and the said — 
‘Subramania Aiyar v. Sellammal’, A. I. R. 1916 
Madras 985 ruling was relied upon. 


(9) The above well-settled view must be ad¬ 
opted for the interpretation of the said corres¬ 
ponding provisions of the Himachal Pradesh 
(Courts) Order also. The only difference bet¬ 
ween the two provisions worth noting relates 
to the first alternative: the section of the Code 
speaks of the value of the subject-matter of 
the suit and the paragraph of the Order of the 
value of the suit. I have already noted this 
distinction and shown that the only result of 
this distinction is that in applying the first al¬ 
ternative under the provisions of the Order it 
is the value of the suit, and not the value of 
the subject-matter of the suit, that should be 
taken into consideration. It is also clear that 
the ratio decidendi of the aforesaid basic 
Madras ruling (AIR 1916 Mad. 985) did not 
turn on any such distinction. There has been 
a good deal of confusion in the matter of the 
interpretation of the said and corresponding 
provisions appearing in the Himachal Pradesh 
(Courts) Order, 1948. It is now laid down 
that if the operation of the decision is confin¬ 
ed only to the particular property which is the 
subject-matter of the suit, it is the condition 
of the value of the suit, and not that of the de¬ 
cree appealed against involving directly some 
claim to, or question respecting, property of 
like value, which will be the determining fao- 
tor as regards the maintainability of the ap- 
P™’ however, the decision beyond award- 

; ef *L n res Pf ct il of the Particular property 

! s th .® subject-matter of the suit, affects 
n^hts in other properties, or if the mutter In 
dispute is one which is incapable of valuation 
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| lne second of the above two alternatives, and 
‘not the first, would apply. 

(10) Applying the above principle to the pre¬ 
sent case, as the decision does not go beyond 
awarding relief in respect of the land in suit, 
there would be no right of second appeal un- 
Jess the value of the suit is P.s. 1,000/- or up¬ 
wards, which it is not. I therefore hold that a 
second appeal is not maintainable, and that this 
appeal should be heard as a revision. 

(11) Heard as a revision, however, there is 
no ground for interference. The trial Court 
has considered in detail the evidence produc¬ 
ed by the parties and arrived at the conclusion 
that the case must be decided according to the 
Hindu Law and not according to custom, and 
that according to the Hindu Law the plaintiir 
has failed to prove his adoption. The lower 
appellate Court has agreed with those findings 
and gone further in holding that even if the 
case be governed by custom, the plaintiff had 
failed to prove the permission of the Koti State 
which in his view was a condition precedent 
to adoption. The learned counsel for the 
plaintiff took me through the entire evidence 
and argued that the aforesaid findings with 
regard to the applicability of the Hindu Law, 
the non-performance of the necessary ceremo¬ 
nies and want of permission of the Koti State 
were erroneous. That would not, however, be 
any ground for interference in revision, for the 
mere fact of the Courts below having arrived 
at erroneous findings of fact or law cioes not 
Ave rise to any question of jurisdiction with¬ 
in the provisions of Para. 35 of the Himachal 
Pradesh (Courts) Order. From the detailed 
examination of the evidence, both oral and do¬ 
cumentary, it cannot even be said that the 
Courts below have acted with material irregu¬ 
larity in the exercise of their jurisdiction in 
the sense of any of the said findings having 
been arrived at perversely. 

It appears from the said mutation record, fil¬ 
ed on behalf of the plaintiff himself, that the 
objection to mutation by Balak Ram on behalf 
of the minor was resisted by the donor by con¬ 
tending that he no doubt had an intention of 
adopting the child but Balak Ram did not 
agree to it and therefore he gave up the idea 
of adopting Hari Das. Had the child been re¬ 
ally adopted, he should have been found living 
with his adoptive father, but the only evidence 
with regard to it on behalf of the plaintiff is 
that one witness speaks of the child being on 
visiting terms with Dhani Ram and the other 
of his having lived with Dhani Ram for the 
first five or six months only. It is also note¬ 
worthy that the application to Koti State for 
permission to adopt the child was, according to 
the said mutation record, preferred on 2-10- 
1.945, and that the permission was granted on 
28-5-1946. The order of permission has not 
been filed in this case, and the fact that it was 
passed on 28-5-194C appears only in the objec¬ 
tion which Balak Ram filed in the mutation 
proceedings. The lower appellate Court was 
therefore not unjustified in holding that the 
permission had not been established. What is 
noteworthy in this connection is that the adop¬ 
tion is alleged to have taken place on 28-1- 
1946. According to the entry in the Wajbularz 
permission of the State for adoption was 
necessary. That it was so considered by the 
parties themselves appears from the admission 
that an application for permission was filed on 
2-10-1945. As the plaintiff has failed to prove 
that the required permission was granted, it is 
incredible that the adoption should have really 


been made. Even if it be supposed that the 
admission of Balak Ram in the mutation pro¬ 
ceedings as to the permission having been 
granted on 28-5-1946 was correct, it would still 
be incredible that adoption should have been 
made in January 1946 before permission to ad¬ 
opt had been accorded by the State. In these 
circumstances, I am not prepared to hold that 
the findings arrived at by the Courts below 
were erroneous, to say nothing ol their being 
perverse. 

(12) The appeal, now disposed of as a revi¬ 
sion. is dismissed with costs, and the judgment > 
and decree of the lower appellate Court are 
affirmed. 

B/V.S.B. Appeal (revision) dismissed. 


A. I. R. 1953 II. T. 22 (Vol. 40, C. N. 10) 
CHOWDHRY, J. C. 

Pt. Bal Mukand, Petitioner v. Pt. Har Dev 
Sharma, Respondent. 

Criminal Misc. Pet. No. 13 of 1952. D/- 29-8- 
1952. 

(a) Criminal P. C. (1898), S. 345 — Who can 
compound — Presiding Officer of court. 

Tt is no part of the business of the presi¬ 
ding officer of any Court to put forward 
any suggestion to the parties to come to a 
compromise. That is the look out of the 
parties themselves, and the only business 
of the Court is to decide the case on its 
merits. (Para 8) 

Anno: Cr. P. C., S. 345 N. 9. 

(b) Criminal P. C. (1898), S. 52C (1) (a) — 
Fair and impartial inquiry or trial not being 
possible — Magistrate suo raotu making sugges¬ 
tion to parties that they should come to com¬ 
promise — Families of Magistrate aud com¬ 
plainant belonging to same place — Magistrate 
contributing article to complainant’s journal — 
Complainant referring to above two facts to 
accused in attempting to make him come to 
compromise — Accused held would have reason¬ 
able apprehension that he would not have im¬ 
partial trial before Magistrate and, therefore, 
case should be transferred. 

Anno. Cr. P. C. S. 526 N. 5 Pt. 3 (Para 8) 
Amarchand Hoshiarpuri, for Petitioner; 
K. C. Pandit, for Respondent; L. N. Sethi, Govt. 
Advocate for the State. 

ORDER: This is a petition under s. 526, 

Cr. P. C., by one Pt. Baimukand, for transfer of 
the case under s. 501, I.P.C., pending against 
him and his brother Sada Nand on the com¬ 
plaint of one Pt. Har Dev Sharma in the Court 
of the Magistrate first class Solan. With this 
petition his aforesaid brother and co-accused 
has to-day associated himself. 

(2) The petition is on the ground that a fair 
and impartial trial cannot be had in the said 
Court. The allegations, to be mentioned pre¬ 
sently, contained in the application for transfer 
are supported by the petitioner’s affidavit. 

(3) The petition has been opposed by the 
Government Advocate & also by the complai¬ 
nant, but no counter-affidavit has been filea. 
The Magistrate concerned has submitted his ex¬ 
planation with regard to the allegations made 
by the petitioner against him. 1 have heara 
learned counsel, and am of the opinion that 
this is a fit case for being transferred. 

(4) 7-6-1952 was the first date on which the 
present petitioner presented himself as an accus- 
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ed in the case before the learned Magistrate. 
The allegation of the petitioner is that on that 
date the Magistrate asked him to come to a com¬ 
promise with the complainant otherwise he 
would suffer. The learned Magistrate in his 
explanation admits that he did suggest that the 
parties should come to a compromise, and that 
for that purpose the case was adjourned to a 
date lour days off. But the Magistrate denies 
the allegation that he intimidated or threatened 
the petitioner. I see no reason not to accept this 
j denial of the learned Magistrate. At the same 
f time, the fact remains that the learned Magis¬ 
trate did suggest a compromise to the parties. 

(5) The case was adjourned from 7-6-1952 to 
9-6-1952 (& not 1U-6-1952, as wrongly mention¬ 
ed by the petitioner) to enable the parties to 
come to a compromise. The next allegation of 
the present petitioner relates to something which 
happened on 8-6-1952. These allegations are 
not levelled against the Magistrate but against 
the complainant Har Dev Sharma. It is alleged 
that on 8-6-1952 the complainant took the peti¬ 
tioner to his house and told him that the Magis¬ 
trate was a friend of his. In support of this 
statement he is said to have told the petitioner 
that he himself and the Magistrate lived at one 
time at Udaipur and were friends. He further 
told the petitioner that the Magistrate was a 
regular contributor to his quarterly journal 
named Shri Swadhayaya. And in support of 
this latter fact he showed to the complainant 
the Kartik Samvat 20.08 issue of the journal 
containing an article by the learned Magistrate. 


* 




The complainant is also alleged to have 
asked the petitioner to come to a compromise 
with him otherwise he (the petitioner) would 
suffer heavily. As I have stated above, there 
is no counter-affidavit filed by the complainant 
Har Dev Sharma with regard to these allega¬ 
tions as to the happenings on 8-G-1952. I take 
it therefore that the allegations in the peti¬ 
tioner’s application are correct. It is relevant 
to mention in this connection that the learned 
Magistrate has in his explanation admitted 
that the complainant knew the learned Magis¬ 
trate s father who was a Minister in Udaipur 
State before he died in 1942, although the 
learned Magistrate himself met the complainant 
for the first time in Solan in 1951. The learned 
Magistrate also admits having contributed an 
article to the complainant’s journal. 

(6) The third allegation of the petitioner 
relates to the happenings in the Court of the 
j£ a ™ ed Magistrate on 9-6-1952. It is alleged 
that on that date the Magistrate pressed that 
the petitioner should agree to the arbitration 
of the Raja Sahib of Solan; that the Magistrate 
also phoned to the Raja to agree to act as an 
arbitrator; and that when the petitioner ex¬ 
pressed his inability to agree to arbitration the 
Magistrate compelled him to interview the Raja 

B“ b n “I™ Wit n his _, P r °Posal of arbitra- 
tion. It is further alleged that the parties 
thereafter went to the Raja Sahib but that as 
the petitioner did not agree to the arbitration 
the proposal of arbitration fell through. 1 

r . ega u rd to these allegations, the learned 
Magistrate has stated in his exDlanatinn thnt 

HF# 


relating to the happenings on 9-6-1952 are 
concerned, I must reject them as unfounded. 

(7) The position therefore boils down to this 
that on 7-6-1952 the learned Magistrate did suo 
motu make a suggestion to the parties that they 
should come to a compromise; that the case was 
adjourned for the purpose to 9-6-1952; that in 
between these two dates the complainant Pt. 
Har Dev Sharma took the petitioner to his 
house and asked him to come to a compromise 
otherwise the petitioner would suiter heavily 
because the Magistrate was friend of his; that 
in support of his friendship he stated that the 
complainant and the Magistrate originally be¬ 
longed to the same place and there were friend¬ 
ly relations between the two families; and that 
he also showed an article which the Magistrate 
had contributed to the complainant’s journal. 

(8) It is no part of the business of the 
presiding officer of any Court to put forward 
any suggestion to the parties to come to a com¬ 
promise. That is the look out of the parties 
themselves, and the only business of the Court 
is to decide the case on its merits. Were that, 
however, the only ground put forward by the 
petitioner, I might not have been inclined to 
grant the application. But when the said sug¬ 
gestion for compromise emanating from the 
Magistrate in this case is taken into considera¬ 
tion along with the other facts, I think there 
is good ground for holding that the petitioner 
would have a reasonable apprehension in his 
mind that he would not have an impartial trial 
before the Magistrate concerned. 


i he other facts, as already stated, are that the 
families of the complainant and the learned 
Magistrate originally belonged to the same 
place, that the Magistrate had contributed an 
article to the complainant’s journal, and that 
the complainant had referred to both these facts 
to the petitioner in an attempt to make him 
come to a compromise in the case. So far as 
the learned Magistrate is concerned, I have no 
doubt but that he would have done nothing but 
justice between the parties. It has however to 
be remembered that it is not so much the bias 
of the Magistrate as the susceptibilities of the 
par\y concerned that have to be taken into con¬ 
sideration. And so far as that is concerned, in 
view of the facts and circumstances mentioned 
above, I am of the opinion, as already stated, 
that the apprehension in the mind of the present 
petitioner was reasonable. 

(9) The petition is allowed and it is directed 
Miatthe case be transfen-ed from the Court of 

Magistrate, first class, Solan 
at ^I , Sn Devki Nantlan, Magistrate first 
sumptl - The parties are hereby 

Jhnm ?h O t0 a PP ea . r .before the Magistrate to 
whom the case is being transferred on 9-9-1952. 

B/V.R.B. Petition allowed. 
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Kirpa and others, Defendants-Petitioners v 
Deviditta and others, Plaintiffs-Respondents. * 
Civil Revn. No. 28 of 1952, D/. 20-9-1952. 

i **■ C- (1908), S. 115 — Lower appel- 

late Court not complying with O. 41 R. 31 — 
Power of High Court to interfere in revision. 

In a suit by the plaintiff for the demo¬ 
lition of constructions and for an injunc¬ 
tion perpetually to restrain the defendants 
from building on a disputed area, the lower 
appellate Court granted the reliefs to the 
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plaintiff without recording any finding on 
the question of title and right of way on 
which alone the entire case of the plaintiff 
was based. It neither stated the points 
lor determination, nor the reasons for the 
decision, as required by O. 41, R. 31: 

Held that the appellate Court’s decision 
was no judgment as required by law, that 
that Court nad committed an error of pro¬ 
cedure which was material in that it had 
affected the ultimate decision and that, 
therefore, the High Court had power to 
interfere in exercise of its revisional juris¬ 
diction. AIR 1949 PC 156, Rel. on. (Para 6) 
Anno: C.P.C., S. 115 N. 12, 13. 

(b) Easements Act (1332), S. 13 — Easement 
of necessity — Right of way. 

V/here a passage of way claimed by the 
plaintiff has not been blocked but only cur¬ 
tailed an easement of necessity will not be 
granted: AIR 1938 Lah 800, Foil. (Para 8) 
Anno: Ease. Act, S. 13 N. 4. 

Des Raj Mahajan, for Petitioners; Ved Vyas 
Mahajan, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
(’49) AIR 1949 PC 156: (ILR (1950) Mad 1) 4 
(’44) AIR 1944 All 170: (ILR (1944) 

All 461 FB) 4 

(’38) 40 Pun LR 787: (AIR 1938 Lah 800) 3 

JUDGMENT: This is a defendants’ applica¬ 
tion in revision against the judgment and decree 
ol' the learned District Judge of Chamba, dated 
18-1-1952 whereby, allowing the plaintiffs’ appeal 
and setting aside the judgment and decree of 
the Subordinate Judge of Chamba, dated 
29-9-1951, he partially decreed the suit of the 
plaintiffs-respondents. 

(2) The houses of the parties are close to each 
other and are separated only by a lane. It is 
common ground that a partition has already 
taken place between them and each party has 
been allotted his moiety share. Adjacent to 
the house of the defendants and to the south 
of it lies a plot of land 2 marlas in area. The 
dispute in the present case relates to a portion 
of the said plot of land nearest to the house of 
the defendants. The defendants started certain 
constructions on this area and the plaintiffs filed 
the present suit for the demolition of the con¬ 
structions and for an injunction perpetually to 
restrain the defendants from building on that 
area. The suit was based on two grounds: (I) 
that the area in dispute belongs to the plain¬ 
tiffs as it had been allotted to them in the said 
partition, and (2) that the strip of the land in 
suit served as a passage for approach to > me 
plaintiffs’ thrashing-floor for plaintiffs them- 
selves and his cattle which had been totally 
obstructed. The defendants denied the title of 
the plaintiffs and set up their own title, their 
r-ontention being that the strip of land in suit 
had been allotted to them in partition, and they 
also denied that the disputed land in question 
was in any way in the use and occupation of 
the plaintiffs. 

H) The trial Court held against the plaintiffs 
on both the points, the findings being that there 
was no evidence that the defendants had en- 
oroached upon any land belonging to the plain¬ 
tiffs but it apoeared on the contrary that the 
defendants had made the constructions on old 
foundations within the line of demarcation be¬ 
tween the respective areas of the parties and 
that a strin of land one karam in area had been 
left beyond the area in suit for the plaintiffs 
passage. In the result, the trial Court dismissed 


the suit of the plaintiffs. The learned District 
Judge on plaintiffs’ appeal recorded certain 
findings, to which I shall refer presently, and 
allowing the appeal decreed the suit of the 
pitfs. restraining the defts. from making any fur¬ 
ther constructions on the land in suit although 
the defendants were permitted to maintain the 
constructions which they had already made. 

(4) There was a preliminary objection raised 
by the learned counsel for the plaintiffs-respon- 
dents that this Court is not authorised in exer¬ 
cise of its revisional jurisdiction to interfere 
with the appellate judgment of the District 
Judge, and in support of this contention he 
relied upon the ruling of their Lordships of the 
Privy Council reported as — ‘Venkatagiri 
Ayyangar v. Hindu Religious Endowments 
Board, Madras’, AIR 1949 PC 156, and of a deci¬ 
sion of the Allahabad High Court reported as 
— ‘Surya Pal Singh v. Chiranji’, AIR 1944 All 
170 (FB). The latter ruling only incidentally, 
and therefore very briefly, dealt with the ques¬ 
tion of interference in exercise of revisional 
jurisdiction, but the matter was the main sub¬ 
ject of decision in the said ruling of their Lord- 
ships of the Privy Council. It was laid down 
by their Lordships as follows: 

“Section 115 applies only to cases in which no 
appeal lies, and where the Legislature has 
provided no right of appeal, the manifest in¬ 
tention is that the order of the trial Court, 
right or wrong, shall be final. The section 
empowers the High Court to satisfy itself 
uoon three matters: (a) That the order of the 
subordinate Court is within its jurisdiction; 
(b) that the case is one in which the Court 
ought to exercise jurisdiction; and (c) that 
in exercising jurisdiction the Court has not 
acted illegally, that is, in breach of some pro¬ 
vision of law, or with material irregularity, 
that is, by committing some error of proce¬ 
dure in the course of the trial which is mate¬ 
rial in that it may have affected the ultimate 
decision. If the High Court is satisfied upon 
those three matters, it has no power to inter¬ 
fere because it differs, however profoundly, 
from the conclusions of the subordinate Court 
upon questions of fact or law. There can be 
no justification whatsoever for the view that 
S. 115 (c) was intended to authorise the High 
Court to interfere and correct gross and palp¬ 
able errors of Subordinate Courts. It would 
indeed be difficult to formulate any standard 
by which the degree of error of subordinate 
Courts could be measured. 

Where the High Court interfered on the 
ground that the subordinate Court had made 
a serious mistake in the construction of a 
will: 

Held that the order of the High Court was 
without jurisdiction and must be set aside. 

(5) If it were a case of mere wrong decision, 
this Court would certainly not be authorised to 
interfere with the decision in exercise of us 
revisional jurisdiction however gross or palpaou 
might be the error committed by the Court 
below, but the decision of the lower aPP ella ," 
Court was no judgment at all a - s . n req , l ! ,re V,nlv 

the law. On the question _ of title the only 

relevant passage appearing in the judgment » 
the following: , .. 

“These witnesses (meaning the plaintiffs wit¬ 
nesses) have further deposed that the ois- 
outed area has all along been in Possession 
of the plaintiffs, and according to Ghangno 
P W. 1 the same had fallen to the share o 
the plaintiffs on partition.” 
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The plaintiffs’ witnesses were, however, not the 
only witnesses who deposed with regard to pos¬ 
session, for the defendants’ witnesses also made 
statements supporting defendants’ possession on 
the land in suit. The District Judge did not, 
however, make any reference whatsoever to the 
statements of the defendants’ witnesses. And 
even as regards the plaintiffs’ witnesses, he 
only stated what they had deposed without 
stating what his own inference or finding was. 
There is thus no finding of the District Judge 
• on the question of title. Indeed, from the fact 
y that the defendants have been allowed to retain 
the constructions already made by them on the 
land in suit it would appear that the finding of 
the District Judge with regard to title of the 
land in suit was in favour of the defendants. 


* 


(6) As regards the other ground on which the 
plaintiffs claimed the said reliefs, i.e., the 
alleged right of passage over the land in suit, 
the only reason for which he has granted the 
said relief to the plaintiffs-respondents is that 
if the defendants were allowed to raise the 
height of the present constructions the passage 
would be totally blocked. He has, however, 
recorded no finding on whether the plaintiffs 
did possess any such right of way in the land 
in suit. In other words, he has presumed that 
such a right existed in favour of the plaintiffs 
without assigning any reasons for making the 
presumption. It may be stated here in passing 
that even the finding that the passage would be 
totally blocked is not warranted by the evidence 
on the record, for according to the two most 
important witnesses of the plaintiffs-respondents 
themselves, Karam Singh Patwari and Sridhar 
Kanungo, only half the open space which served 
as a passage, i.e., the half nearest to the house 
of the defendants, would be covered by the 
constructions of the defendants-petitioners but 
the other half to the south of the area covered 
the defendants’ constructions would still be 
left. The maps prepared by these witnesses 
also point to the same conclusion. It is mani¬ 
fest therefore that the lower appellate Court 
has granted the aforesaid reliefs to the plain¬ 
tiffs-respondents without recording any finding 
on either of the two points of title and right 
i ' V A^r 0n which alone the entire case of the 

niuw ffs w a !, b ? sed . That bein S so > that Court 
stated the points for determination, nor 

Zi3* lsion thereon, nor the reasons for the 

JS W « l 2 red b y °- 41 > R- 3i, c.p.c. 

SSiii£Sf efor ’ > th - at Court ’ s decision was no 

therefore «L?T lre i d by the law - 11 foU °ws, 
in fhi 4 tower appellate Court has, 

Council 0f , their Lordships of the Privy 
erj-or or aforesaid ruling, committed an 
it had wl ? 1 P h was material in that 

ultimate decision. On the 

Plaintiff? i )y , th 9, learned counsel for the 
fs 3 a flf ^« POn u de ”^ themselves, therefore, this 

I appellate rnnr4 here !? u he dedsion of the lower 

Im^xerc1<!p 0 ft/ t if mUSt j b ? set aslde b 7 this Cour t 
mf, ! e of lts ^visional jurisdiction. 

which th e Ve nte^ Stated 4he two grounds on 
right tnfvL Plaintiffs-respondents based their 

ProWbitoS in^° re ?f id re l'9 fs of mandatory and 
RJ?fffbitory injunctions. I have also shown that 

gpia s.isjf ima 

PTOduSd hy S® ni^m, on?y tw 9 witnesses 


Chuhroo P. W. 3. The latter admitted his ignor¬ 
ance, as to what respective areas were allotted 
to the parties in the partition. The former has, 
no doubt, stated that the area in suit was 
allotted to the plaintiffs, but a perusal of his 
entire statement shows that he was a witness 
hostile to the defendants and therefore un¬ 
worthy of credence. The trial Court was there¬ 
fore perfectly justified in holding that the plain¬ 
tiffs had failed to prove that the area encroached 
upon belonged to them. 

(8) As regards the alleged right of way, 
evidently it has been claimed as an easement 
of necessity. But, as already shown, the pas¬ 
sage has not been blocked but only curtailed. 
In fact, the constructions have been made on 
only half the area and the other half has been 
left open. As held in — ‘Sheo Nath v. Mughla\ 
*10 Punj LR 787, 

•*An easement of necessity is not to be granted 
merely on the ground of convenience and 
advantage, but solely on the ground of abso¬ 
lute necessity. When there are other ways 
of ingress and exit, an easement of necessity 
cannot be claimed merely on the ground that 
such ways are inconvenient.” 

The plaintiffs-respondents were, therefore, not 
entitled to the reliefs claimed on this alter¬ 
native ground either. 

(9) In the result, therefore, the revision is 
allowed, the judgment and decree of the lower 
appellate Court are set aside and the judgment 
and decree of the trial Court dismissing the suit 
of the plaintiffs-respondents are restored The 
ptaintiffs wiU bear the costs of the defendants 
in this Court and in the Court of the District 
Judge, but the order of the trial Court as to the 
costs in that Court will remain intact. 

B/V.S.B. Revision allowed. 
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° D Questions of relinquishment 
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second of the two alternatives is not con¬ 
fined to the subject matter of suit but 
covers in addition rights in other proper¬ 
ties as well which may be affected by the 
decision appealed from. (Para 6) 

The view expressed in — 'Haridas v. 
Mt. Lachhmi’, Second Appeal No. 19 of 
1951 (Him. P.) that if the conditions of 
the first alternative were not satisfied it 
would not be open to the appellant to take 
the benefit of the second, because to allow 
him to do so would be to render the firsi 
alternative nugatory, is not correct. Un¬ 
der the aforesaid provisions of the Hima¬ 
chal Pradesh (Courts) Order, 1948, there 
are two clear-cut alternatives so that the 
case must fall under the one or the other. 
That being so, any interpretation which 
has the effect of rendering the two alter¬ 
natives identical must necessarily be 
wrong. That will, however, be the case if 
the property in the second alternative is 
interpreted as meaning nothing more than 
the Droperty which is the subject-matter 
of the suit. It follows, therefore, that 
that term in the second alternative must 
mean any property, and not only the pro¬ 
perty which is the subject-matter of the 
suit, a claim, or question respecting, which 
is involved in the decree appealed from. 

(Para G) 

The phrase "value of the suit" means 
the amount or value of the subject-matter 
of the suit. The words “value of the suit 
does not mean value of the suit for juris¬ 
dictional purposes. (Paras 0, 8) 

Thus the value of the suit, which means 
the amount of the subject-matter of the 
suit or the market value of the property 
which is the subject-matter of the suit, 
satisfies the condition of the money value 
under the relevant provision of the said 
paragraph, the appeal will be maintain¬ 
able under the first alternative of the 
value of the suit, and m that case it will 
not be necessary to call in aid the other 
alternative of the decree appealed from 
involving directly some claim to, or ques¬ 
tion respecting, property of like value 
The latter alternative can, however, be 
availed of where the decision, beyond 
awarding relief in respect of the P ar ‘>eu- 
lar property which is the subject-matter 
of the suit, affects rights in other Proper¬ 
ties as well, and, on the same IjnnciP» ^ 
this alternative may also apply in cases 
where the matter in dispute *s one which 

is incapable of valuation, as in N o i 9 of 
of easements. Second Appeal No. 19 « 
1951 (Him. P-), Commented on and not 

followed in part. ( ™ ra 

(c) Limitation Act . (1908), Arts and 

144 _ Adverse possession — Cosharers. 

As between cosharers or tenants-in- 
common, in the absence of ouster posses¬ 
sion of one is tantamount to possession of 
all Mere length of possession unaccom¬ 
panied by anything to show ouster does 
not amount to ouster 

Anno: Limitation Act, Arts. 14_ and 1.4 
N. 35. 

Hiralal, for Appellant; D. N. Vaidya and 
Thakur Prasad, for Respondent. 
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JUDGMENT: This is a second appeal by the 
plaintiff Bhagwandas against the judgment and 
decree of the learned District Judge of Mahasu. 
dated 15-4-1952, dismissing his appeal and 
affirming the judgment and decree of the Sub¬ 
ordinate Judge whereby his suit for a decla¬ 
ration that he was the sole proprietor of the 
lands in dispute was dismissed. 


(2) The defendant-respondent Debi Ram is 
plaintiff-appellant’s uncle. The land in suit 
consists of 59 bighas 12 biswas 9 biswansis of 
cultivatory and 1 bigha 12 biswas and 12 bis¬ 
wansis of pasture land in village Bair in ilaqa 
Kunhwal, 5 bighas 10 biswas and 6 biswansis 
of cultivatory land in village Galyanda Behna 
and 8 bighas 1 biswa and 5 biswansis of culti¬ 
vatory land in village Ghori Dhar, the two 
latter villages being in ilaqa Ghasnu. They 
stand recorded in the names of the parties in 
equal shares. The defendant applied to the 
aporopriate revenue authority for partition of 
the land according to the recorded shares. The- 
plaintiff opposed that application on the ground 
that he was the sole proprietor of the entire 
land. He was directed to have his title esta¬ 
blished, and thereupon he filed the present suit 
for the aforesaid declaration. 


(2) It appears that a partition of joint family 
properties was effected among the defendant 
Debi Ram. plaintiff’s late father kundan and a 
third brother of theirs named Bakshi Ram by 
agreement under a deed of partition dated 14 
Bhado Samvat 83 Kham, which year corres¬ 
ponded to Samvat 1963 Bikrami or 1907 A. D. 
The property partitioned consisted, amongst 
other properties, of the land in suit. It was 
allotted in equal shares to Debi Ram and Kun¬ 
dan. the third brother Bakshi Ram having been 
allotted land elsewhere. The self acquired pro¬ 
perties of the brothers were specifically excluded 
from partition in the deed. About two months 
later plaintiff’s father Kundan wrote a letter to 
the defendant Debi Ram. He referred to the 
facts that land in Kunhwal had been allotted 
to them in the family partition that one Fir 
Sahai who used to manage the land was not 
willing to do it any more, and that for a proper 
management of their respective shares it was 
necessarv to separate them. Accordingly, he 
suggested to the addressee that they both go to 
Kunhwal the following day and divide the land 
equally tenant-wise and also the existmg stocK 
of grain there. Suggestion relating to land n 
Kunhwal alone was made, but not <o » hat 
iHm Ghasnu Debi Ram sent his reply tne 
same dTy on thfback of that very letter, and 

it was to the following effect: 

“The submission of Debi Ram to' b ™ lber 
dan is as follows: As I submitted the other 

dav. I shall take no share J an < b ,''re- 
* has been acquired bv . y0 " ,f take y p os- 

?e U Son°of’ it' after securing all the> P a ^” 
coarse grain earned by my own hands, mi 
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submission is made by Debi Ram on 16th 
Katik 83 Kham." 

(3) The plaintiff filed the present suit on two 
grounds: that the defendant had relinquished 
his share in the land in suit by his said reply, 
and that, in the alternative, the plaintiff had 
acquired title to the defendant’s share by ad¬ 
verse proprietary possession. Both the Courts 
below have repelied these contentions, and the 
plaintiff has now come up in second appeal to 
this Court. 

(4) The learned counsel for the defendant- 
respondent took the preliminary objection that 
a second appeal is in this case not maintainable. 
If this objection be well-founded, there is no 
doubt that the plaintiff would fail on the mere 
ground that even if the decision of the lower 
appellate Court, arrived at on a thorough con¬ 
sideration of the relevant facts and law, be 
wrong on both the said points, it could not be 
set aside in revision. 

(5) The relevant provision relating to second 
appeals is paragraph 32 of the Himachal Pra¬ 
desh (Courts) Order, 1948, which runs as fol¬ 
lows : 

“(1) A second appeal shall lie to the Court of 
the Judicial Commissioner in any of the fol¬ 
lowing cases from an appellate decree of a 
District Court on any ground which would 
be a good ground of appeal if the decree had 
been passed in an original suit, namely: 

‘“a small cause suit or unclassed suit, 
(r) if the value of the suit is one thousand 
rupees or upwards, or the decree involves 
directly some claim to, or question resoect- 
mg, property of like value, and the decree 
°f. the District Court varies or reverses, 

. otherwise than as to costs the decree of 
the Court below, or 

(u) if the value of the suit is two thou¬ 
sand five hundred rupees or upwards, or the 
decree of the District Court involves direct¬ 
ly some claim to, or question respecting, 
property of like value; 

(b) in a land suit, 

vaIue of the suit is two hundred 
5 r i upe ® s or upwards, or the decree 
involves directly some claim to. or question 
respecting, property 0 f like value, and the 
of the District Court varies or re- 

creTnf °f! he ^ V1Se . ‘ han as t0 costs the de- 
Court below, or 

ruDPM n?® ValUC ? f the suit is one thou sand 

Sstrfrt fLT? ard ?' 01 ' the decree of 1he 
f* ‘S 1 involves directly some claim 

valued q stion res P e ctmg property of like 

ofSJSM-"- of 0rder 41 of the c °de 

thtoSte MT lfl ?2 5 of I908 >- other 
far afmnvKa , the sa,d 0rder - shall apply, as 

ParaCTanh y n nH a ,u Second at) P eal un der this 

01 - 

appeale^fWim 6 ^ 1 ®^ 3 ^ and su 't- an d the decree 
thetrial V** afflrme d th e decision of 
sub-para tt) (b) mJn!* 11 appea > falls under 
that the present para ? aph - In order 

is therefore np«.f e ° nd .? ppeal be competent it 
the suit be in™ 6lther that the valu e of 
decree appealed ?° m ( up , wards - or that the 
claim to, or auestirm i? volv . e , s direct ’y some 
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to make this second appeal competent the ap¬ 
pellant has filed an affidavit that the market 
value of the land in suit is more than Rs. LOUD/-, 
and that affidavit has not been challenged. Re¬ 
lying however upon the decision of this Court 
in — ‘Hari Das v. Mt. Lachhmi\ Second Appeal 
No. 19 of 1951, it was argued by the learned 
counsel for the defendant-respondent that as 
the decision appealed from confined itself to 
the particular property which was the subject- 
matter of the suit and did not affect the appel¬ 
lant’s rights in other properties, the first and 
not the second alternative contained in the said 
sub-para was applicable, but as the value of the 
suit was only Rs. 250/- the present appeal aid 
not fall under the first alternative either. I 
have reconsidered the said decision of this Court 
and, thanks to the arguments of the * learned 
counsel for the present defendant-appellant, I 
am able to say that that decision, so far at least 
as the view expressed therein relating to the 
first alternative is concerned, was wrong. 

(6) The said alternatives, which appear in all 
the classes of cases enumerated in para 32 of 
the Himachal Pradesh (Courts) Order, 1948, 
correspond to the first portion of para 1 and 
to para 2 of S. 110, Civil P. C. And the said 
decision of this Court was founded on certain 
authorities relating to the provisions of that 
section. A number of rulings were cited by the 
learned counsel for the plaintiff-appellant in 
support of the contention that para 2 of S. 110 
was an alternative to only the second portion, 
but not to the whole, of the first paragraph of 
that section. It is however not necessary to 
consider the rulings because, so far as the re¬ 
levant provisions of the Himachal Pradesh 
(Courts) Order are concerned, there is no pro¬ 
vision therein corresponding to the second por¬ 
tion of S. 110 of the Code and therefore there 
are only two alternative situations, namely, a 
certain value of the suit or the decree appealed 
from involving directly some claim to, or ques¬ 
tion respecting, property of like value. It fol- 
ows. therefore, as already stated, that in order 
that a second appeal may be competent it must 
satisfy the one or the other of the two alterna¬ 
tives. Furthermore, I still adhere to the view 
expressed in the former decision, that the pro¬ 
perty referred to in the second of the two al¬ 
ternatives is not confined to the subject-matter 

2J2. but C0Ve n “ . addition rights in other 
?h2 P fi? S - aS wel1 which may be affected by 

Xnn? £ S1 " aPP ? aled fr , 0m . though I d 0 ndt 
adopt the reasoning employed in that case fnr 

giving at that conclusion* The view expross- 

‘I* that case that if the conditions of the first 

^f^ftiye were not satisfied it would not be 

open to the appellant to take the benefit of the 

second, because to allow him to do so would 

be to render the first alternative nugatory k 

not correct. That reasoning was adopted from 

certam rulings which seem to have proceeded on 

of S no nMh l h r C r dit i° n contained in para 2 
?,« u ?v he Code * wherever its applicability 
was called for, must be satisfied in addition to 
that contained in the first part of para 1 As 

S W h0 ' ve r'- “* SUry to 

that reasoning here since under the 
\ d pi ?' nsions of the Himachal Pradesh 
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property in the second alternative is interpreted 
as meaning nothing more than the property 
which is the subject-matter of the suit, it fol¬ 
lows, therefore, that that term in the second 
alternative must mean any property, and not 
only the property which is the subject-matter 
of the suit, a claim to, or question respecting, 
which is involved in the decree appealed from. 

It may be stated here in passing that the 
phrase “value of the suit” means the amount 
! or value of the subject-matter of the suit, as 
I shall show presently. 

(7) A hypothetical illustration will elucidate 
the position. A sues B for recovery of Rs. 100/- 
as rent of house X on foot of lease-deed relating 
to houses X and Y. The market value of the 
two houses is above Rs. 1.000/-. B denies the 
tenancy. The District Court affirms the trial 
Court’s decree dismissing the suit, holding that 
the lease-deed created no tenancy. Here a se¬ 
cond appeal is not competent under the first 
alternative since the value of the suit is less 
than Rs. 1,000, but it would be competent under 
the ether alternative because as a result of the 
decree A would be debarred from recovering 
rent from B in respect of both the houses, and 
therefore the decree involved a claim to, or 
question respecting, properties valued at more 
than Rs. 1,000. It follows, therefore, that where 
the decision appealed from does not go beyond 
awarding relief in respect of the property which 
was the subject-matter cf the suit by affecting 
rights in other properties, the appellant will 
not have the benefit of that alternative, and he 
will have a right of second appeal only 
if he can have the benefit of the first alterna¬ 
tive. 

(8) It was in the interpretation of the first 
alternative, however, that a mistake was com¬ 
mitted in the previous decision. It was held 
that the words “value of the suit" in the first 
alternative were not synonymous with the words 
“value of the subject-matter of the suit in 
S 110 of the Code. It escaped attention ot 
counsel and Court alike in that case that the 
said words “value of the suit” were defined in 
para 2(vii) of the Order itself as meaning he 
amount or value of the subject-matter of the 
suit. The Court, therefore, fell into the error 
of interpreting the words “value of the suit as 
meaning value of the suit for I'Jrisdictional pur- 
poses. That is why it was held that the valu 
of the suit in that case was Rs. 800 odd that 
being thirty times the land revenue and not 
more than Rs. 1,000 which was dated m he 

affidavit of the appellant as 1 he .™ 2,' J 
of the land. The view is well establ'sned that 

under the corresponding provisionin S.. \j° ™ 
iho Code the applicant is not oound b.> tne 
fiscal standards Crider the Court-Ices and Suds 
Valuation Acts, by which the suit ma> ha\e 
been valued, but is entitled to snow the actual 
market value of the claim 'Lo te hm,naras,mha- 
charvulu v. Ratnam , AIR 1949 Mad 39 FB) 
an d _ ‘Kishan Chand v. Lachhmi Chand, AIR 

1933 All. 15. , . , 

(0) The revised view of this Court in regard 
to maintainability Of second aPP^ls under para 
3? of the Himachal Pradesh (Courts) Order 
1043 is this If the value of the suit, which 
means the amount of the subject-matter of the 
suit "r the market value of the property which 
is *<' subject-matter of the suit, satisfies the 
C( , - Von of the money value under the relevan 
or • r in of the said paragraph, the appeal will 
be maintainable under the first alternative of 


the value of the suit, and in that case it will 
not be necessary to call in aid the other alter¬ 
native of the decree appealed from involving 
directly some claim to, or question respecting, 
property of like value. The latter alternative 
can. however, be availed of where the decision, 
beyond awarding relief in respect of the parti¬ 
cular property which is the subject-matter of 
the suit, alfects rights in other properties as well, 
and, on the same principle, this alternative may 
also apply in cases where the matter in dispute 1 
is one which is incapable of valuation, as in the 1 
case of easements. 


(10) According to the above interpretation of 
the provisions, irrespective of the fact that the 
jurisdictional value of the suit in the present 
case was only Rs. 250, as the market value of 
the subject-matter of the suit was more than 
Rs. 1,000, the present second appeal is clearly 
competent. 

(11) Coming to the merits of the case, I am 
of the opinion that the findings of the Courts 
below on both the points were correct. As 
regards relinquishment, the defendant has come 
into the witness-box and explained his afore¬ 
said reply to the letter of his brother Kundan 
bv saying that he wrote it only sarcastically 
due to the partition not having been elTected 
fairly. It can be said that he oilers this ex¬ 
planation because now it suits his purpose to do 
so. But the reply itself does not lend itself to 
the interpretation sought to be placed on it by 
the plaintiff. It no doubt said that the de¬ 
fendant would take no share in 'the land, but 
the reason which he gave for not taking any 
share in the land, namely, that it had been 
acquired bv Kundan. was against the terms oi 
the deed of partition. In the partition cieec 
the land excluded from partition on the ground 

of its being the self-acquired property of one Jj 
brother or another was some other land, and 
the land in suit was not so excluded but parti¬ 
tioned as joint family property liable to parti¬ 
tion It is also clear that in describing the 
land as Kundan’s self-acquired property the 
defendant was staling something which was 
against his own interests and in favour of the 
interests of Kundan. The irresistible conclu¬ 
sion. therefore, is that the defendant s remarks 
that he will take no share in the land as it was 
Kundan’s self-acquisition were nothing but 
ironical. Furthermore, the defendant also lett 
it to Kundan to do as he thought proper and 
as the latter also never treated the defendant s 
reply as amounting to a relinquishment (for he 
allowed the defendant’s name to continue to be 
recorded as a co-sharer with him in equal 
share), it is manifest that the property never 
changed its true character of property in which 
shares had been defined by agreement though 
it had not been divided by metes and bounds, 
or property held by the parties as tenants-m- 
common. ‘Balkishan Das v Ram Napam* 30 
Ind App 139 (PC). The appellaint s pi J 
linauishment by the defendant has A 

been rightly rejected by both the Courts belo _ 

(12) Hjs plea of acquisition of title is equai y 
untenable. A plethora of rulings were cited in 
this case, but the point is so well-settled that 
I need not discuss them. As between co 

Rede? 

V. Mahadev Keshav’, oudh 
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54. Now in this case the plaintiffs father Kun- 
dan took possession of the defendants share 
after the partition and, as already shown, des¬ 
pite the said ironical letter of the defendant, as 
a tenant-in-common with him and therefore not 
adversely to him. There is no proof of any 
ouster thereafter. 

It was, however, contended by the learned 
counsel for the plaintiff-appellant that mere long 
possession of Kundan and on his death of the 
plaintiff, which meant possession for forty years, 
amounted by itself to an ouster of the defendant. 
In support of this contention the learned coun¬ 
sel cited certain rulings of which two may be 
cited as typical of all: — ‘Khemchand v. Daya- 
ram’, AIR 1941 Sind 50 and — ‘Basu v. Mt. 
Nanhi’, AIR 1924 All. 920. But long possession had 
to be coupled with other circumstances to con¬ 
stitute an ouster. And that for the obvious rea¬ 
son that possession of one co-sharer or tenant- 
in-common being possession cf all, unless some¬ 
thing happens to alter it, such possession will 
retain its character during the entire tenure of 
its existence. In the present case, no such 
other circumstance has been pointed out. That 
being so, mere length of possession did not 
amount to ouster. I find support for this view 
from the said 1943 Oudh case. Not only was 
there no ouster in the present case, but about 
eight years after the partition, in the course of 
the settlement operations in 1915, although 
Kundan at first stated in the absence of the 
defendant that the latter had no share, he ad¬ 
mitted on a subsequent date when the defen¬ 
dant put in appearance that the latter had a 
moiety share. This record relates to the land 
in village Galyanda Behna only, but the said 
statement of Kundan was preceded then and 
there by that of his nephew Jaikishan, son of 
Bakshi Ram, in which the fact of defendant’s 
share being half was based on the family parti¬ 
tion of Samvat 83 Kham, which related to all 
the property in suit. This statement of Kundan 
also negatives the theory of relinquishment of 
eight years before. 


(13) In the result, therefore I agree with the 
Courts below in holding that the defendant- 
respondent had neither relinquished his share 
m the land in suit nor lost title to it by adverse 
possession of Kundan and the plaintiff. The 
appeal is accordingly dismissed with costs and 
too judgment and decree of the lower appellate 
Court are affirmed. 

B/R.G.D. Appeal dismissed. 
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Clause (d) of sub-s. (3) of S. 77, con¬ 
templates suits by a tenant to establish a 
claim to a right of occupancy, or by a 
landlord to prove that a tenant has not 
such a right. A suit by a tenant, where 
no question of the establishment of the 
plaintiff’s right of occupancy arises, is not 
the suit of the nature contemplated by the 
said clause and is cognisable by Civil 
Court. (Para 5) 


(c) Tenancy Laws — Punjab Tenancy Act 
(16 of 1887), Ss. 77 (3) (g), 50 and 50 A — Suit 
not coming within S. 50 but coming within 
circumstances mentioned in S. 50 A can be 
filed in civil Court. 

Where the plaintiff does not profess to 
have been dispossessed of his tenancy in 
execution of a decree or in pursuance of 
an order under S. 44 or S. 45, he does not 
also profess to have been ejected from his 
tenancy in pursuance of an order under 
S. 45 by reason of having failed to institute 
a suit under that section, he may file suit 
for possession in civil Court, specially 
when he does not recognise the relation¬ 
ship of landlord and tenant between the 
parties. In fact the newly added S. 50-A 
clearly shows that in certain circumstances 
it is open to a person dispossessed to seek 
his remedy in a civil Court. Those cir¬ 
cumstances are that the person should not 
be one whose ejectment had been ordered 
by a Revenue Court under S. 45, sub-s. 
( 6 ), or whose suit had been dismissed 
under S. 50. (Para 6 ) 


(d) Civil P. C. (1908), S. 115 — Point of 
want of jurisdiction in lower Court cannot be 
allowed in revision, to get round the concur¬ 
rent finding of fact, when substantial justice 
has been done. (Para 8 ) 

Anno: Civil P. C., S. 115 N. 2, 9. 

Labh Singh, for Petitioner; Atma Ram Res¬ 
pondent in person. 
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ORDER: This is an application in revision 
by the defendant Attra against the judgment 
and decree of the learned District Judge of 
Mahasu and Sirmur, dated 1-3-1952, affirming 
the judgment and decree of the Senior Sub¬ 
ordinate Judge, Nahan, dated 10-12-1951, 
whereby the suit of the plaintiff-respondent 
Atma Ram for possession of a certain culti- 
vatory holding was decreed. 

( 2 ) The defendant-petitioner was at one time 
occupancy tenant of the land in suit. The case 
of the plaintiff-respondent was that Attra had 

fn\ n a q o U Q 1 S B ed .u hi ? £ ccu P? n cy rights in the land 
in 1993 B., that thereafter the proprietor Jagat 

had let out the land to the plaintiff, 
and that on 11-7-1940 Attra had wrongfully 

med°on S lM-1950 Plai " tiff ' ^ Pr “ ent SUit «“ 

, w ! s beW by the trial Court that Attra 
af d , " *?'^ rel ' nquishe d his occupancy rights 
as a ll e g ed by the plaintiff, and that the latte? 
had been let into possession of the land by the 
PF°P r ‘ e ‘ or - T hat Court, therefore, granted the 
plaintiff-respondent a decree for possession of 
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the land. The defendant AUra went up in 
appeal to the District Judge, but his appeal 
was dismissed, the District Judge agreeing witn 
the findings of the trial Court. Tn* defendant 
has now come up in revision to this Court. 

(4) The plaintiil-responaent Atma Ram was 
not represented by any counsel, and 1 have 
therefore had the benefit of the arguments of 
the learned counsel for the defendant-petitioner 
only. He impugned the judgment of the lower 
appellate Court on merits, his contention being 
that the petitioner continues to be recorded as 
an occupancy tenant of the land in question, 
and that the presumption of correctness that 
attaches to "that record under S. 44, Punjab 
Land Revenue Act had not been rebutted in 
this case because the deed of relinquishment 
Ex. P. 1 relied upon by the Courts below was 
not admissible in evidence as the document 
was compulsorily registrable under S. IT (b). 
Registration Act. 

He also argued that one Bhau, to whom the 
proprietor is said to have leased out the land 
after the alleged relinquishment by the peti¬ 
tioner, had not been produced, and that the 
lower appellate Court had relied upon a ruling 
— Brojonath v. Maheswar’, 28 Cal L J 220 
which was not applicable to the facts of the 
case. 

Even if it be conceded that all these conten¬ 
tions put forward by the learned counsel for 
the defendant-petitioner be correct, that would 
not be a good ground for interference by this 
Court in exercise of its revisional jurisdiction. 
The simple reason for this view is that the 
Court below had the jurisdiction to decide the 
case erroneously. The learned counsel for the 
petitioner cited a ruling of this Court reported 
as — 'Beg Ram v. Charan Das’. AIR 1951 H P 
16. The present is however not a case where 
the Court below has omitted to consider a cer¬ 
tain piece of evidence, but a case where it is 
said to have come to a wrong conclusion with 
regard to the admissibility o i a certain docu¬ 
ment. The Court below did not emit to consider 
that document: on the contrary, it did consider 
that document although it arrived at a conclu¬ 
sion which the learned counsel for the peti¬ 
tioner challenges as erroneous. That ruling has 
therefore no application. I hold that no inter¬ 
ference in revision is called for on the merits 
of the case. 

(5) The learned counsel for the defendant- 
petitioner. however, argued that the decisions 
of the Courts below should be set aside because 
they had no jurisdiction to decide the case. The 
contention was that the suit was cognizable 
by a revenue Court and not by a civil Court. 
In support of this contention the learned coun¬ 
sel for the petitioner argued that the case fell 
within the purview of Cl. (d) of sub-s. (3) of 
S. 77, Punjab Tenancy Act. That clause con¬ 
templates suits by a tenant to establish a claim 
to a right of occupancy, or by a landlord to 
prove that a tenant has not such a right. This 
was not a suit by a landlord but by a tenant, 
and no question of the establishment of the 
plaintiffs right of occupancy arose. Clearly 
therefore the suit was not of the nature con¬ 
templated by the said clause. 

(6) The learned counsel for the defendant- 
petitioner then relied upon Cl. (g) of the same 
sub-section which relates to suits by a tenant 
under S. 50 for recovery of possession or occu¬ 
pancy, or for compensation, or for both. Under 
S. 50 a tenant who has either been dispossessed 
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without his consent of his tenancy or any part 
thereof otherwise than in execution of a decree 
or than in pursuance of an order under S 44 
or S. 45, or who, not having instituted a suit 
under S. 45, has been ejected from his tenancy 
or any part thereof in pursuance of an order 
under that section, denies his liability to be 
ejected, may. within one year from the date of 
his dispossession or ejectment, institute a suit 
lor recovery of possession or occupancy, or 
for compensation, or for both. The present 
plaintiff-respondent did not profess to have been 
dispossessed of his tenancy in execution of a 
decree or in pursuance of an order under S. 44 
or S. 45. He did not also profess to have been 
ejected from his tenancy in pursuance of an 
order under S. 45 by reason of having failed 
to institute a suit under that section. It appears 
therefore to have been open to him to institute 
a suit for recovery of possession and other 
reliefs contemplated by S. 50. From the word¬ 
ings of the section, however, it appears that a 
suit may be filed by a tenant under the provi¬ 
sions of that section where the existence of the 
relationship of tenant and landlord between 
the parties is not denied. And in that case, if 
the other conditions of the section are satisfied, 
as stated above, it is open to a tenant to file 
a suit in the revenue Court within one year 
from the date of his dispossession. But that 
does not appear to me to mean that a suit under 
S. 50 is the only remedy open to a dispossessed 
tenant, or. in other words, that a civil suit can 
in no circumstance be brought. 

In fact, the newly added S. 50-A clearly shows 
that in certain circumstances it is open to a 
person dispossessed to seek his remedy in a 
civil Court. Those circumstances are that the 
person should not be one whose ejectment had 
been ordered by a revenue Court under S. 45. 
sub-s. (6). or whose suit had been dismissed 
under S. 50. It is manifest therefore from the 
aforesaid provisions of the Punjab Tenancy Act 
itself that an aggrieved person may also seek 
his remedy by a civil suit, and it appears to 
me that he may do so if the circumstances 
mentioned in S. 50-A do not exist, and if his 
suit does not come within the four corners of 
S. 50. In the present case the plaintifT-respon- 
dent's ejectment had r.ot been ordered by a 
revenue Court under S. 45, sub-s. (6), nor had 
any suit of his been dismissed under S. 50. 
None of the bars against the institution of a 
civil suit mentioned in S. 50-A. therefore, exist¬ 
ed. As regards S. 50, he did not file the present 
suit recognising the existence of the relation¬ 
ship of tenant and landlord between himself and 
the petitioner. On the contrary, he treated the 
petitioner ns a trespasser who had wrongfully 
dispossessed him of the larid in suit. It is also 
noteworthy that he filed the present suit after 
the expiry of the period of limitation of one 
year prescribed by that section. In these cir¬ 
cumstances. it was certainly open to him to fne 
the present suit in a civil Court. 

(7) The learned counsel for the defendant- 
petitioner cited two rulings in support of the 
contention that even after the expiry of one 
year a suit under S. 50. Punjab Tenancy Act 
could be filed. These rulings were: — 4 N. and 
Ram v. Ishar’, AIR 1926 Lah 128, and — ‘Piran 
Ditta v. Lal\ AIR 1926 Lah 613. It may be 
that a suit under S. 50 is competent evenal K te ! 
the expirv of one year (a point upon which l 
need not express any opinion in this case), bui 
it is to be noticed-that they were both cases 


in which the person who hied the suit did not 
repudiate the existence cf toe relationship of 
tenant and landlord between himself and the 
defendant. On the other hand. I find support 
lor the view held by me above in the Full 
Bench decision of the Lahore High Court re¬ 
ported as — *Lam Din v. Manga! Singh*. A I R 
1941 Lah 129 <FE*. where it was laid down 
that a suit by a person claiming possession of 
the land under title of ownership or any title 
other than a title as a tenant could be hied 
4 in a civil Court. Likewise, it was held in — 
Jt 4 Maru v. Abdul Rahim*. AIR 1937 Lain 349. that 
1 a suit for recovery of possession by one who 
claimed to have acquired title by adverse pos¬ 
session was cognizable by a civil Court. ~ In 
the present case, the plaintiff claimed recovery 
of possession cf the land in suit otherwise than 
as a tenant, and it was open to him therefore 
to have filed the present suit in a civil Court. 
The argument of the learned counsel for the 
defendant-petitioner based on want o: jurisdic¬ 
tion has therefore no force. 

(8) Even if the contention of the learned 
counsel for the defendant-petitioner with regard 
to want cf jurisdiction were correct, that by 
itself would not have necessarily been any 
ground for reversing the decisions oi the Courts 
below. In the first place, this Ccurt could have 
taken action under S. 100 (3). Punjab Tenancy 
Act. In the next place, the High Court is not 
bound to allow a point of jurisdiction to be 
raised for the first tima in revision, especially 
where, as in the present case, substantial 
justice has been done. There is a concurrent 
finding of both the Courts below, based on a 
document executed by the defendant-petitioner 
himself, that he had in fact relinquished his 
• occupancy rights in the land in suit. He now 
wants to get round the relinquishment by urg¬ 
ing technical objections. Whether the decisions 
of the Courts below were right or wrong with 
regard to those technical objections cf the de¬ 
fendant-petitioner. so far as this Ccurt is con¬ 
cerned it will not interfere with those decisions 
because substantial justice appears to have been 
done between the parties. 

W The revision is rejected and the judgment 
and decree of the lower appellate Court are 

affirmed. 

B/R.GD. Revision dismissed. 
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Ganga Datt and others, Dcfendants-Peti- 
Respondent ^ andir Nara - van Deota, Plaintiff- 

Civil Ref. No. 45 of 1951, D/- 2-6-1952. 

tt ( nr ~ Punjab Tenancy Aci 

13 of 1887), S. 100 (1) — Reference under — 
v£ort must submit its opinion along with 
* ~ t0 snbmi ‘ °P ini <>a or 

AT Rulcs and Orders, 

IniJiA £ hap - 15 » Vo! - I. Rules 3 and 15) - 
<C!vil P. C. (1908), O. 46, R. 1). 

a reference under S. 100(1) 
m * Ust the requirements of 

and ?L£ hapter J 15 ?*** m & h Rules 
P r i»? and of R. l of O. 46, Civil 
DkfHrf r, S 06 * i l 15 incumbent upon the 
*** When making reference 
of nL draw up ? statement of the facts 
cf the case, and (2) to state his own 




opinion showing how it appeared to n:m 
that the Court subordinate to his control 
had determined a suit of a class mentioned 
in 5. 77 which under the provisions of that 
section should have been heard and deter¬ 
mined by a revenue Court. Mere submis¬ 
sion oi coinion without the records is a 
mistake. “ l?ara 2) 

i he Court, however, is not entitled to 
submit its opinion on the merits oi the 
case. (Para 2) 

Anno: C. P. C., O. 46 R. 1 X. S. 


(b> Tenancy Laws — Punjab Tenancy Act 
<3 of 1S37), S. 100 (1> and (2) — Decision by 
Court of incompetent jurisdiction — Inference 
of prejudice. 

The very fact that a decision has been 
arrived at by a Court of incompetent juris¬ 
diction is sufficient to justify the inference 
that the parties have been prejudiced by 
such a decision. It is difficult to visualise 
a case where it could justifiably be said 
that the parties had not been prejudiced 
by a decision even though it had been 
arrived at by a Court of incompetent juris¬ 
diction, unless it be a case where in spite 
of the mistake as to jurisdiction the parties 
knowingly agree to be bound by such a 
decision. (Plaint was directed to be re¬ 
turned for presentation to the proper 
Court). (Para 6) 

Bakshi Sita Ram, for Petitioners; Rattan 
Chand Sua, for Respondent 
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JUDGMENT: This is a reference by the 
learned District Judge of Mahasu and S’irmur 
under S. 100, Punjab Tenancy Act. The plain¬ 
tiff Man dir Nanay an Deota filed a suit against 
the defendants for recovery oi certain dues for 
grazing their sheep and goats on a pasturage 
known as the Kanda Kalga Patan. The defen¬ 
dants denied the plaintiff's right to claim the 
grazing dues. It appears that there were two 
previous decisions, one dated 1-4-1994 B. passed 
by the Raja Sahib of Bushahr and the other 
dated 21-5-1946 A. D. passed by Sir Dalip Singh 
as Judicial Committee. The plaintiff relied upon 
the former and the defendants upon the latter 
decision. The trial Ccurt, the Subordinate 
Judge cf Rohru, decreed the suit on 25-4-1949 
on foot of the judgment of the Raia Sahib 
without going into any other question. The 
defendants went up in appeal to the District 
Juage and there raised for the first time an 
objection that the suit was not cognizable by a 
civil Court. The District Judge held that the 
present was a suit of the class mentioned in 
S t i (3) (o). Punjab Tenancy Act, which under 
the provisions of that section should have been 
heard and determined by a revenue Court He 
has therefore, submitted the record of the suit 
to this Court under S. 100(1) of that Act. 

( 2 ) Before entering into the merits of the 
reference I deem it necessary to refer to the 
mistakes committed by the learned District 
Judge in making the reference. 1 do so in order 
that similar mistakes may not be made in 
future in this newly formed State. The initial 
mistake committed by him will appear from the 
order which I passed under O. 46, R. 5 , Civil 
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P. C., returning the reference for amendment 
in the light of the observations made by me in 
that order. The order is reproduced below: 

“The District Judge has staled that on a plain 
reading of the said section he was not re¬ 
quired to submit his opinion along with the 
records. This is in contravention of Rules 3* 
and 15, Chapter 15, Volume I. High Court 
Rules and Orders. It is also in contravention 
of the provisions of sub-cl. (a) of Cl. (1) of 
the said section, for the only way in which 
the High Court can find that it “appeared” 
to the civil Court making the reference “that 
a Court under its control had determined a 
suit of a class mentioned in S. 77 which 
under the provisions of that section should 
have been heard and determined by a Re¬ 
venue Court” is by looking at the reference 
itself, which it would not be possible for 
the High Court to do if the reference does 
not fulfil the requirements of the said Rule 3 
and O. 46, Rule 1, Civil P. C. It follows 
therefore that it was incumbent upon the 
learned District Judge when making the re¬ 
ference to (1) draw up a statement of the 
facts of the case, and (2) to state his own 
opinion showing how it appeared to him that 
the Court subordinate to his control had 
determined a suit of a class mentioned in 
S. 77 which under the provisions of that sec¬ 
tion should have been heard and determined 
by a revenue Court. The mere fact that the 
counsel for the parties conceded that point 
would not be a compliance with the above 
rules.” 

In the amended reference received from him 
the learned District Judge has not only ex¬ 
pressed the opinion called for from him but 
also his opinion on the merits of the case. Ho 
was again in error in doing so. An opinion on 
the merits of the case was neither asked for 
from him nor was he entitled to submit under 
the rules, and it will therefore be disregarded. 

(3) Coming to the merits of the reference and 
to the question of the proper order to be passed 
by this Court, the suit being by a landowner 
to recover moneys claimed as due for the 
enjoyment of right of pasturage, it belongs to 
the class mentioned in S. 77 (3) (o), Punjab 
Tenancy Act and so was exclusively cognizable 
by a revenue Court. The learned counsel for 
the parties conceded this before the District 
Judge and also here. They also agreed that 
the first of the two conditions mentioned in 
S. 100(2) of the Tenancy Act was satisfied, 
namely, that the suit had been determined in 
good faith by the trial Court. This was obvious¬ 
ly due to the fact that the plea of the suit 
being cognizable by a revenue Court was not 
taken before the Subordinate Judge but as 
stated above, for the first time before the Dis¬ 
trict Judge in appeal. The learned counsel 
were, however, at variance with regard to the 
other condition mentioned in the said sub¬ 
section as to whether the parties had. or had 
not. been prejudiced by the mistake as to juris¬ 
diction committed by the trial Court, rhe 
learned counsel for the defendants, who were 
the appellants before the District Judge, con¬ 
tended that such a prejudice had been caused 
and therefore this Court should not order that 
the decree passed by the Subordinate Judge of 
Rohru be registered as a decree of the appro¬ 
priate revenue Court. The proper order accord¬ 
ing to him. to be passed by this Court is that 
the Plaint be returned for presentation to the 


appropriate revenue Court. On the other hand, 
it was argued by the learned counsel for the 
piainutf, the respondent in the lower appellate 
Court, that no such prejudice had been caused, 
and that the proper order to be passed by this 
Court is that the decree be registered in the 
appropriate revenue Court which had jurisdic¬ 
tion and the appeal filed by the defendants 
before the District Judge be returned to them 
for presentation to the appropriate appellate 
revenue Court. It will thus be seen that the 
attempt of the plaintiff is, subject to the result 
of any future appeal, to preserve the decree 
that has already been passed in his favour, 
whilst the defendants want to get rid of it and 
to have a trial ‘de novo’. It may be further 
mentioned that the presiding officer a'. Rohru 
who decreed this suit as a Subordinate Judge 
also exercised jurisdiction as the appropriate 
Assistant Collector on the revenue side. 

(4) The sole question for determination before 
me, therefore, is whether or not the parties 
have been prejudiced by the mistake as to 
jurisdiction committed by the trial Court, and 
what is the proper order that this Court should 
pass in this reference. 

(5) It was urged by the learned counsel for 
the defendants that his clients had been pre¬ 
judiced because the presiding officer in the trial 
Court decided the question of ‘res judicata’ as 
a civil and not as a revenue Court, as he should 
have done, and that if the point had been taken 
into consideration by that presiding officer as 
a revenue Court it is possible that he might 
have arrived at a different conclusion. It was 
further argued by him that the defendants had 
also been prejudiced because the trial Court 
had recorded no finding on the other questions 
that arose for determination in the suit on 
the pleadings of the parties. If the plaint is 
returned for presentation to the appropriate 
revenue Court, as suggested by him. the ap¬ 
pellate revenue Court will have the benefit ofi 
that Court’s findings on the other issues as well 
as on the issue of ‘res judicata’, and. therefore, 
it will not be necessary for the appellate Court 
to remand the suit in case it did not agree 
with the trial Court on the sole question oi 
‘res judicata* so far decided by it. The argu¬ 
ment put forward by the learned counsel for 
the plaintiff was that the decision of the trial 
Court on the question of 'res judicata’ would 
have been the same whether it decided that 
issue as a civil or as a revenue Court, and that 
if the apnellate revenue Court concurred with 
the finding on the said question already record¬ 
ed by the trial Court the other issues need 
not be decided. To make the parties go once 
more to the trial Court would, according to the 
learned counsel, therefore, lead to an unneces¬ 
sary harassment of the parties. 

(G) The learned counsel for the plaintiff cited 
the ruling reported as — ‘Chuha v. Asa’, 3 Lan 
84 In that case it appeared to the High Court 
in second appeal that the Courts below had de¬ 
cided a suit which was exclusively triable d> 
a revenue Court under S. 77 (3) (d), Punjab 
Tenancy Act, and, acting under section 100 W 
of that Act the High Court directed that the 
decree of the civil Court of first. instance Je 
registered as that of the appropriate revenue 
Court and that the appeal be returned by the 
District Judge to the appellants for presentation 
to the appropriate appellate revenue Court This 
order could not have been passed unless t were 
held that the parties had not been piejudice 
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by the mistake as to jurisdiction. The reported 
decision is, however, quite silent on the point, 
and it cannot, therefore, serve as a guicie for 
determination of the question that has arisen 
in this reference. He further cited the following 
three rulings: — Gurdas v. Hassan, 13 Pun 
Re (Rev.) 1901; — ‘Banu Mai v. Ganda Singh\ 
Lah L T (Rev.), 57 (sic); and — ‘Bhawaoi 
Singh v. Diiawar Khan*, 31 All 253 (FB). All 
that these rulings lay down is that when a 
matter which has already been decided by a 
k i competent civil Court, e.g. the question of title 
J to property, it cannot be reopened by the 
• revenue Court. That is, however, not tanta¬ 
mount to saying that the decision of a civil 
Court is always binding on a revenue Court, for 
if the former decision of the civil Court was 
on a matter which it had no jurisdiction to 
decide it will not be binding on the revenue 
Court in a subsequent suit between the parties. 
Furthermore, in order that a decision in a 
former suit be binding on the parties in a sub¬ 
sequent suit it is necessary under S. 11, Civil 
P. C., that the former must have been a Court 
competent to try the subsequent suit. That 
being so, the decision on the question of ‘res 
judicata* in the subsequent suit is likely to 
vary according to the nature of the Court try¬ 
ing the subsequent suit. It follows, therefore, 
that the finding on the question of ‘res judicata* 
recorded by the presiding officer at Rohru as a 
Subordinate Judge need not necessarily have 
coincided with that recorded by him as a re¬ 
venue Court. What would the finding of the 
presiding officer have been as a revenue Court 
cannot of course be surmised, and it cannot, 
therefore, necessarily be said that the defend¬ 
ants have been prejudiced by the adverse find¬ 
ing already standing against them. 

L It is, however, not necessary, and in fact not 
7 possible, to enter into that question, for, in mv 
opinion, the very fact that a decision has been 
arrived at by a Court of incompetent jurisdic¬ 
tion is sufficient to justify the inference that 
the parties have been prejudiced by such a 
decision. Indeed, I find it difficult to visualise 
a case where it could justifiably be said that 
the parties had not been prejudiced by a deci¬ 
sion even though it had been arrived at by a 
Court of incompetent jurisdiction, unless it be 
a case where in spite of the mistake as to 
jurisdiction the parties knowingly agree to ba 
bound by such a decision. I hold that du e to 
the mere fact of want of jurisdiction the parties 

tr^f^ beer J P re j u ? ice d by the decision of the 
trial Court, and that therefore the proper order 

iS ’ 1101 that the deCrPe 
Sl„ b , y the Subordinate Judge of Rohru be 

Court 6 w l h ?u of , the appropriate revenue 
sentnt’irm't the plaint be returned for pre- 
SSSSAfeW revenue Court. As the 

in f fh? trial f rwt t0 x take 8* plea of Jurisdiction 
as to cost? C rt ’ 1 W ° U d n0t make any order 

. The reference is accepted, the judgment 
t, and decree of the Subordinate Judge at Rohru 
g*2, aside t and the Subordinate fudge ™ 
directed to return the plaint to the plaintiff for 
pre s entati° n to the Court in which the suit 
. should have been instituted. 1 

B/G.MJ. Reference accepted. 
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Ranvijai Singh, Petitioner v. Divisional 
Forest Officer and others, Respondents. 

Civil Misc. Petn. No. 18 of 1951 D/-31-1U- 
1952. 

(a) Constitution of India, Art. 226 — Laches 

— Conservator of Forest alleging petitioners 
contractor to have . cut trees from reserve 
forest and demanding compensation from peti¬ 
tioner on the risk of being prosecuted — Peti¬ 
tioner denying his liability — Repeated de¬ 
mands and repeated denials — Petitioner’s car 
attached for recovery of compensation — Peti¬ 
tion under Art. 226 on the 18th day after 
attachment — Held that application did not 
suffer from laches — Held also that applica¬ 
tion was maintainable since the executive act 
which gave the cause of action for application 
under Art. 226, arose after the commencement 
of the Constitution. (Paras 8 , 9> 

(b) Constitution of India, Art. 226 — Other 
remedy open — Petition, maintainability of. 

Wherever there is a wrong there is a 
remedy, but it cannot always be remedy 
by invocation of the extraordinary juris¬ 
diction of the High Court under Art. 22b 
of the Constitution. There must be excep¬ 
tional reasons for asking for the exercise 
of that extraordinary jurisdiction, for 
otherwise the ordinary legal remedy by a 
suit under the general law would be ren¬ 
dered wholly nugatory. Such an excep¬ 
tional reason must be invariably held to 
exist where an application for relief under 
the said Article is based on infringement 
of one of the fundamental rights guaran¬ 
teed by the Constitution. Such an excep¬ 
tional reason would also seem to exist 
where, though not for enforcement of any 
of the fundamental rights, such an appli¬ 
cation is moved for “any other purpose” 
if that purpose cannot be served by an 
ordinary suit. It has, therefore, been held 
that # the extraordinary jurisdiction in 
question may be invoked if the alternative 
remedy by suit is less convenient, bene¬ 
ficial or effective. (Para 10) 

Petitioner’s car was attached by the 
order of the Divisional Forest Officer for 
recovery of price of trees alleged to have 
been felled by the petitioner’s contractor 
from the Reserve Forest. Petitioner had 
denied his liability. The petitioner filed 
a petition under Art. 226 for appropriate 

writ. 

Held that the petitioner has a remedy bv 
way of a suit for a declaration and injunc¬ 
tion which would have been equally con¬ 
venient, beneficial and effective specially 
when the Government had undertaken not 
to proceed with further attachment and 
sale for a period of notice under S. 30, 
Petitioner chose to file a suit 

22? i ha ,i h K ere ? re .the petition under Art. 
22b should be dismissed. (Paras 13 , 14 ) 

jJSStJT o r Pe titioner; L. N. Sethi Govt 
Advocate for Respondents. 

Courtwise/Chronological/ Paras 

(16) AIR 1916 P. C. 78: (43 Cal 694) ?•» 

( 30) AIR 1930 Bom 331: (127 Ind Cas 330) 

SJ! AJR 1946 Bom 216: <47Cri Um|J 0) U 

BoS 832) ° m 407: (ILR < 1946 > 
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(’52) AIR 1952 Cal 112: (88 Cal LJ 137) 11 
( 37) AIR 1937 Lah 25: (109 Ind Cas 932) 13 
( 37> AIR 1937 Lah 389: (173 Ind Cas 444) 13 
(’52) 54 Pun L. R. 426: (AIR 1952 Punj 387) 13 


ORDI 


cl ill? C 
Nahan A 
sio.val I*v 


This is an application under Art 226 
rtrar.icn by Maharaj Ranvijai Singh of 
issue to the respc:. ints, the Divi- 
s r . Oilicer Nahan. the State of Hima¬ 


chal Pradesh arid the Conservator of Forests at 


Kalian, of a writ of mandamus or prohibition, or 
such directions cr orders as may be necessary, 
p/cveming them from proceeding with the re¬ 
covery of Rs. 2.907/12/- as value of trees alleged 
to have been cut by the petitioner's contractors 
irom Government Forest. 

<2 1 The private forest of the petitioner, known 
as the Eikram Hugh, and the reserved forest be¬ 
longing to the Government, known as the Pairi- 
vrala, adjoin each other. The petitioner sold some 
trees in the year 2003 E., corresponding roughly 
to 1946 A. D.. to certain contractors, who felled 
•and remo.ed them. Tne Forester made a report 
to the Divisional Forest Officer on 4-1-2004 B. that 
the contractors had cut and converted into 
charcoal 150 'kokath' snd 44 ‘khair’ trees from 
the said Government forest. Tne Divisional 
Forest officer, after personally verifying the 
correctness of the Forester’s report, made a report 
to the Conservator of Forests on 19-1-2004 B. 
Both the reports stated that the stumps of the 
cut trees bore the hammer mark of the petitioner. 
The Conservator of Forests directed the Divisional 
Forest Officer by his letter dated 17-3-2C04 B. to 
realise the price of the T.hair’ trees at Rs. 50/- 
per tree and that of the 'kokath' trees at the 
standard rates from the petitioner. 

(3» After the above intra-departmental com¬ 
munications, beginning with the Forester's report 
and ending with the Conservator's fixation of 
price of the trees and his direction to the Divi¬ 
sional Forest Officer to realise the same from the 
petitioner, there ensued an exchange of corres¬ 
pondence between the Divisional Forest Officer 
and the petitioner consisting of demands by the 
former for recovery of Rs. 2.907 12 - at the said 
rates and repudiation of the demands by the 
latter. The petitioner denied that his contractors 
had cut any trees from the State forest and 
insisted on an inquiry on the spot in his presence 
before he could be made liable. The Divisional 
Forest Officer rejected the petitioner’s request 
for an inquiry on the ground that the amount 
had already been fixed by the Conservator and 
persisted in his demand for recovery of that 
amount. In more letters than one the Divisional 
Forest Officer threatened to take the matter to 
Court if the amount demanded was not paid. In 
some of these letters of demand he described tne 
claim as price and in others as compensation. 
There is also a difference between the parties as 
to whether the first demand was only made on 
24 - 12 - 1949 , as contended by the petitioner, or wne- 
ther there had been several demands before that 
commencing with one dated 27-9-2004 B. It is 
noteworthy that the demand dated 24-12-1949 was 
sent to the petitioner per registered post acknow¬ 
ledgment due, & that when referred to the earnest 
demand relied upon by the respondents, i. e. the 
one dated 27-9-2004 B., the petitioner (in his letter 
dated 31-7-1950) did not deny having received it 
but only pleaded that due to the death of his 
manager, one Ram Kishan, certain papers had 
been misplaced. 

(4) The last demand by the Divisional Forest 
Officer was made on 12-8-1950. It was described 


as such and it was stated therein that the peti¬ 
tioner should communicate his final decision by 
15-8-1950 otherwise the writer would be compell¬ 
ed to take the matter to Court. To this the pe¬ 
titioner does not appear to have sent any reply. 
On 19-9-1950 the Divisional Forest Officer address^ 
ed a letter to the Deputy Commissioner wherein, 
alter giving a brief history of the case, it was stat¬ 
ed that every effort had been made to persuade 
tne petitioner to compound the case on payment 
oi Rs. 2,907/12 - as compensation but without any 
result, and that the only alternative left was “to 
chalan the case in the Court". The Deputy Com¬ 
missioner was asked to exert his influence to re¬ 
cover the compensation, and it was stated in the 
end that as the case had already been much de¬ 
layed an early action was requested. A copy of 
this letter was sent on 30-9-1950 by the Deputy 
Commissioner to the petitioner with the request 
to compound the case. About a year later, i. e. 
on 25-9-1951, the Tahsildar attached the peti¬ 
tioner’s car. The petitioners allegations are that 
the attachment has been made under directions 
of respondent 3. the Deputy Commissioner ofSir- 
mur. at the instance of respondent 1. the Divi¬ 
sional Forest Officer Nahan, in order to realise 
the amount in question as arrears of land reve¬ 
nue. and that the Tahsildar threatened to attach 
other property of the petitioner also for the reali¬ 
sation of that amount. These allegations have 
not been denied in the respondents’ reply. 


(5) On the eighteenth day after the attachment, 
i. e. on 13-10-1951. the petitioner filed the present 
application for the aforesaid relief. The grounds 
on which the application is based are that the 
question of whether any trees belonging to the 
Government were sold by the petitioner or cut 
by his contractors has never been inquired into 
in the presence of the petitioner or determined 
by a competent Court; that the compensation 
claimed was fixed by the Conservator behind the f 
back of the petitioner; that the Conservator was 
not invested with any power to assess the_ com¬ 
pensation under the Indian Forests Act, 1927. and 

it could only be fixed by a competent Court; and 
that instead of resorting to a Court of lav;, as res¬ 
pondent 1 admittedly wanted to do, the res¬ 
pondents have adopted a mode of realisation of 
the amount claimed which is not warranted by 
law. It is also pleaded that the amount claimed 
is highly exaggerated. 

(6) The respondents in their reply pleaded that 
the amount claimed was assessed by the Govern¬ 
ment of the ex-State of Sirmur after comp.ete 
satisfaction and verification through the revenue 
department that the trees in question had been 
cut from the Government forest; that the Conser¬ 
vator of the Sirmur State Government was fully 
comoetent to assess the amount, and his orders 
are‘binding on the petitioner; that it was not 
possible to hold any further inquiry in the peti¬ 
tioner’s presence after such a long time, nor was 
it necessary; that what was assessed was not com¬ 
pensation but only price or value of the forest ^pro¬ 
duce in question; and that the mode adopted lor 

its realisation was legal. l 

It was further pleaded by the respondents that * 
the present petition deserves to be thrown o 
for the additional reasons that the P etltl0 ^;L o h , 
been guilty of laches, that there was no demana 
for justice or its refusal, and that mother rem 
dv by suit has not been availed of. One other 
nieo namelv that the State of Himachal Pi-nesn 
could not be represented by the Chief Co^n’ator 
of Forests but by the President of Indl »« * 1 T t S mav 
up in the course of arguments before me. It my 
b- stated, however, that the State of Himachal 
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Pradesh is not sought to be represented, but has 
only been sued through the Ciuci Co:iservator 
of Forests. 

(7> The main question lor determination in this 
case is whether the* procedure adopted by the res¬ 
pondents for realising me amount in question is 
legal and valid. But certain objections, in the 
nature of preliminary objections to the determi¬ 
nation of the said question by this Court in exer¬ 
cise oi its extraordinary powers under Art. 226 cf 
the Constitution, were raised on Lehaif of the res¬ 
pondents. Those objections were based on 
i grounds of laches and another remedy already 
mentioned. To these was acdeJ a third one in 
the course oi arguments, and that was that as 
the amount in question haa already become due 
on 17-3-2004 B. (sometime in 1347 A. D. nvhen it 
was assessed by the Conservator oi Forests Sirmur 
State, the petitioner couici noi seek his remedy 
by a writ petition as Article 226 was not retrospec¬ 
tive. To my mind, the iirst and third of these 
grounds are quite untenable, and these may be 
disposed of summarily. 

(8) However long may the question cf the peti¬ 
tioner’s liability in respect of the trees have hung 
ore, it was only on 25-9-1951 that Ins car was 
attached for realisation oi the same. If respon¬ 
dent 1 made repeated demands from him in writ¬ 
ing, the petitioner parried them by denying his 
liability. Such wordy warfare might have con¬ 
tinued ad infinitum for all the petitioner cared. 
It was only when going beyond mere demands, 
the respondents had the car of the petitioner 
attached on 25-9-1951 that his rights, as he ima¬ 
gines them, were affected. The present petition 
was, however, filed on the eighteenth day after 
the attachment, ns adverted to above, and there¬ 
fore, quite promptly. I hold that the present pe¬ 
tition does not suffer from laches. 

(9) Nor has the plea based on a retrospective 
effect, or rather want of effect, oi Art. 226 has 
any force. And this for the same reason that 
the executive act which has given petitioner cause 
of action for the institution of the present ap¬ 
plication accrued to the petitioner after the com¬ 
mencement of the Constitution, i. e. on 25-9-1951, 
when his car was attached. 

CIO) The third preliminary objection raised on 
oenaif of the respondents must, however, prevail. 
There is no doubt that wherever there is a wrong 
there is a remedy, but it cannot always be remedy 
oy invocation of the extraordinary jurisdiction of 
vhis Court under Art. 226 of the Constitution. There 
must be exceptional reasons for asking for the 
tha ): extr ? ordina ry jurisdiction, for 

dpr f h J l! ^ dlnary lc - dl remedy by a suit un- 
oer the general law, would be rendered wholly nuga- 

. Su . ch an exceptional reason must in my opi- 

for rX^m^h^i hGld t0 1 exb ' t wilere an application 

said Article * based on in- 
a.mrnn^H »? f *2 ne of the fundamental rights 
K ut cd by the Constitution. Such an excc d- 

Eh w°r n W °“ ld also secm t0 exist where 
n «° u/ or enforc ement of any of the funda- 

application is mov d fo 

wn 

is on this last-mentioned ground that thl 

stest-sp* in c 

r«s syars 

«. 112 . a'ji 
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oi certiorari for quashing oi orders posted under 
the vv'oiKincns Compensation Act. The alterna¬ 
tive remedy pleaded in that case as a bar to the 
•application was remedy by way oi appeal under 
tue Act. It was no aoubt heid that even though 
there be an a liar native remedy a writ will oe 
granted where the appncation is by an aggrieved 
party and it is shown that the Court bciow nas 
acted without jurisdiction or in excess oi juris¬ 
diction. But it was pointed out that an appeal 
was in fact preferred but as the defendants of 
the deceased could not be traced and service could 
not be effected on tnexn the appeal was sliuck 
out. It was, therefore, a case oi total non-exis¬ 
tence of the suggested alternative remedy and 
not merely of its not being equally convenient, 
beneficial or effective. Another distinguishing 
feature is that in that case the absence oi juris¬ 
diction was apparent on tne lace oi the proceed¬ 
ings. That cannot, however, be predicated of the 
proceedings taken in the present case to realise 
the amount. It is a matter oi controversy in this 
case whether the amount sought to be recovered 
from the petitioner was compensation or price. 
If tiie latter, it was argued on behalf of the res¬ 
pondents tnat it was realisable as a: rears of land 
revenue under section 82, Indian Forests Act, 1927. 

( 12 > The other cases cited on petitioners be¬ 
half fall in one category and they are: — ‘Tan 
Bug Taim v. Collector of Bombay’, A. I. R. 1946 
Bom, 216: — ‘Lady Dinbai Petit v. M. S. Noronha*. 
AIR 1946 Bom, 407; and — 'Municipal Corpora¬ 
tion Bombay v. Govind Laxman*. AIR 1949 Bom. 
229. They are all cases of petitions under section 
45. Specific Relief Act, but the principles dealing 
with various writs, whether under that section 
or under Article 225 of the Constitution, are gene¬ 
rally identical. I have said that these cases fall 
in one category for it was held in all of them that 
the legal remedy by suit could not be held to be 
an adequate legal remedy within the purview of 
proviso (d> to the said section where the giving 
of a notice under some statutory provision (60 
days’ notice under section 80. C. P. C., in the first 
two cases and one month’s notice under section 
521, City of Bombay Municipal Act, in the third) 
was a condition precedent to the institution of 
the suit. A scrutiny of the facts of these cases 
will, however, show that in each of them the mis¬ 
chief sought to be avoided would have been per¬ 
petrated while the person wronged awaited the 
expiry of the period of notice. 

In the first case it was the execution of the 
order of requisition under Rule 75A, Defence of 
India Rules. The same was the case in the se¬ 
cond, and in fact the Government cateroricallv 
refused to stay proceedings of arbitration for de¬ 
termination of the amount of compensation pay¬ 
able in respect of the requisitioned property in 
order to enable the owner to give the requisite 

8?fo <£rn£ 1 *° th ° "” ns 01 s,,lt 

Case , if the requisite notice were 
.. . C l. • “It rate *Payer would not have been 
Sji c . ln J unction lie sought to restrain 

P t V cx P cnd) »S municipal fund 
co.itrarj to the provisions of the City of Bombay 

Municipal Act, Where, on the other hand, the 

suit Is not frustrated by the giving 

of the requisite notice, it cannot be said that the 

3 s not adequate simply because 

rtvinl“ t, f tut,0 “ of Ulc suit is conditional on the 

SS^Jm ,t UCh a . notlce * Thus ’ ls not every 
suit which must be preceded by a statutory 

notice, but only a suit the purpose of which will 

be thwarted by the giving of such a notice, that 

remedy 1 * 1 ^ ^ described as ftffordl ng no adequate 
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Judged by this standard, it cannot be said that 
the alternative remedy 01 a suit would not have 
aiiorded equally adequate or eiiicacious relief to 
the present petitioner. There is nothing to indi¬ 
cate —indeed, the petitioner himself does not 
suggest, that the very purpose of the suit would 
have gone ii he awaited the expiry of a notice 
to the Government under s. 80, C. ?. C. To take 
into account the only mischiei to which the 
petit.or.er might possibly have fallen a prey, 
there is no suggestion that, taking advantage of 


Pun L. R. 425, that S. 42, Specific Relief Act, is 
exhaustive on the subject of declaratory decrees, 
ana that, therefore, a declaratory decree can be 
passed only in cases wnich are covered by that 
section, but the hypothetical suit in question 
would not violate that principle either. The ruling 
just referred to is based on — 'Sheoparsan Singh 
v. Ramnandan Prasad Singh', AIR 1916 P. C. 78, 
which lays down: 

•’The Court's power to make a declaration with¬ 
out more is derived from section 42 of the 


the period oi notice, the Government would have 
sold the attached car. There is also nothing 
tangible to support the petitioner’s contention that 
further property, belonging to him would have 
been attached. On the contrary, an undertaking 
was given by the learned Government Advocate 
in the course oi arguments before me that, if 
the petitioner were minded to file a suit, which 
must, of course, mean a suit without unreasonable 
delay, the Government would do nothing further 
to his detriment by taking advantage of the period 
of the statutory notice. I, therefore, hold that 
the alternative remedy of a suit could not in 
this case be said to be less adequate or efficacious. 

(12> The learned counsel for the petitioner argu¬ 
ed the same point from another angle. He argued 
that the suit in the present case would have had 
to be a suit for a declaration that nothing was 
due by him to the State as compensation lor, or 
price of, trees cut from State forest, and lor ail 
injunction to restrain the respondents from rea¬ 
lising the amount. He further argued that he 
could not have obtained the consequential relief 
of injunction without establishing his right to 
the substantive relief of declaration, but that a 
declaratory relief oi that nature which affected 
only the pecuniar/ relationship between the parties 
to a contract could not be granted under s. 42, 
Specific Relief Act. And he cited the following 
rulings in support of his contention: — 'Sri- 
patrao v. Shankarrao', AIR 1930 Bom, 331, — 
'Nathu Ram v. Mula\ AIR 1937 Lali 25 and 
— Gopal Das v. Mul Raj*. AIR 1937 Lah 389. 

The declaration in question in the present case 
would have nothing to do with any pecuniary 
relationship between the parties to a contract, but 
with alleged liability of the petitioner in damages 
as a tort-feasor. The main distinguishing feature, 
however, appears to me to lie elsewhere. 

The rule enunciated in the above rulings appears 
to me to be founded, though not so expressed in 
the rulings, on the principle underlying the 
proviso to s. 42, namely, that no Court shall 
make any such declaration where the plaintiff, 
being able to seek further relief than a mere 
declaration of title, omits to do so. If, therefore, 
A is under any pecuniary liability to B, the latter 
would not be granted merely a declaration as to 
the existence of the liability because, being able 
to seek the further relief of recovery of the 
amount due under the liability, he omits to do 
so. It will be noticed that in all the three rulings 
cited the person claiming declaration was in the 
position of B in the above illustration who could 
claim recovery of the amount in respect of which 
merely a declaration was sought. 

The present petition is, however, not in the 
position of B but of A, so that he could only seek 
a declaration as to his non-liability since the 
question of seeking further relief in respect of 
that liability did not arise. The hypothetical 
suit suggested by the learned counsel for the peti¬ 
tioner would not consequently come under the 
ban of the principle underlying the rulings cited 
by him. It is true, as argued by him further on 
the authority of — ‘Kishori Lai v. Beg Raj’, 54 


Specific Relief Act, and regard must therefore 

be had to its specific terms." fl 

The hypothetical suit would not, however, oe for 
a declaration 'without more,’ lor there would also 
oe the consequential relief of injunction. 

Finally, all the above difficulties vanish if, 
instead of praying for a declaration that no 
amount is due by the petitioner to the respon¬ 
dents in respect of the alleged liability, he prays 
for the declaration that the trees, if any have 
been cut by his contractors, belonged to the peti¬ 
tioner. besides praying for the said prohibitory 
injunction. In that case, the declaratory relief 
would clearly fall within s. 42 because the decla¬ 
ration would relate to petitioner’s legal character 
as owner of the trees. Furthermore, the petitioner 
might confine himself merely to seeking the 
appropriate injunction. 

(14) This disposes of all the possible obstacles 
suggested by the learned counsel for the petitioner 
to the petitioner claiming relief by the alternative 
remedy of a suit. I, therefore, hold that the 
petitioner is not entitled to claim relief by invok¬ 
ing the extraordinary jurisdiction of this Court by 
a writ petition under Art. 226 of the Constitu¬ 
tion. It may be that no trees have in fact been 
cut by the petitioner's contractors, or that, even 
if cut,’they belong to him, or that the respondents 
have adopted an illegal procedure for realising f 
what they claim as their dues. But all these, 
and any other relevant matters can well be 
agitated' by suit, and. if the petitioner succeeds in 
substantiating his allegations, he can obtain the 
appropriate relief, including relief of an ad 
interim injunction restraining the respondents 
from enforcing their claim pending the suit. 

(15) The application is rejected and the rule 
nisi obtained by the petitioner on 20-10-1951 is 
discharged. The petitioner will pay the costs ol 
the respondents, which I fix at Rs. 60/- (Rupees 
sixty). 

A/R.G.D Application dismissed. 
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Dasondhi, Petitioner v. The State. 

Criminal Revn. No. 13 of 1952, D/- 23-10-52. 

(a) Opium Act (1878), S. 9 (b) — 

hould be finding that accused knew that ne 
vas transporting opium. # 

Mere transport of contraband opium woum 
>e no offence. In order that a person be new 
o have committed the offence under S. 9 tjji 
here should be a finding that he knew that ht 
vas transporting contraband opium, (rara •> 
Anno: Opium Act, S. 9 N. 5. 

(b) Criminal P. C. (1898), Ss. 342 and 537 

— Accused charged under S. 9 (b), °P 1U ™ 

— Duty to question about conscious transport 

— Failure — Effect. 
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Where the accused is charged under S. 9(b), 
Opium Act it is the duty of the Magistrate to 
question the accused in the course of his 
examination under S. 342 with regard to cons¬ 
cious transport of the opium. At the same 
lime, the omission to question is an irregu¬ 
larity in procedure which is curable under 
S. 537, Criminal P. C., if it has not been 
shown that the accused has in any way been 
prejudiced in his defence or the omission or 
Ibat the irregularity has occasioned a failure 
k of justice. (Para 3) 

J Anno: Cr.P. C., S. 342 N. 35; S. 537 N. 6. 

(c) Evidence Act (1872), S. 3 — Circum¬ 
stantial evidence. 

In order that the conviction of the accused 
can be justified on circumstantial evidence the 
evidence in question must be consistent with 
nothing but his guilt. (Para 4) 

Anno: Evidence Act, S. 3 N. 6. 

(d) Criminal P. C. (1898), S. 439 — Con¬ 
current findings based on circumstantial 
evidence — (Evidence Act (1872), S. 3). 

Where a concurrent finding of fact has been 
arrived at by the Courts below the High Court 
should not upset such a finding merely because 
the evidence and circumstances on record arc 
in the opinion of the High Court capable of 
leading to a different conclusion. But where, 
the conviction is based entirely on circum¬ 
stantial evidence, and the circumstantial 
evidence is not such as to lead inevitably to 
the guilt of the accused, it would certainly be 
necessary for the High Court to interfere with, 
the finding of fact in exercise of its revision*! 
jurisdiction. However suspicious might have 
been the circumstances appearing against the 
L accused, suspicion is not proof. (Para 4) 

'.Amo: Cr.P.C., S. 439 N. 15; Evid. Act, 
o. 3 N. 6. 
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Jai Gopal, for Petitioner; Kanwar Dalip 
Singh, for the State. 

ORDER: This is an application in revision 
by one Dasondhi against his conviction by a 
first class Magistrate of Nahan for an offence 
»ble under S. 9 (b). Opium Act, 1878, 
ana the sentence of two months’ rigorous im- 
and Rs ' 200/ - f,ne > or further two 
n,,Hr s . n g° r °us imprisonment in default of 
°{ fine * im P°sed upon him. His 

sions Judg e been dismissed by the learned Ses- 

0ne Tika Ram was also tried along with 
virf<5 reS6 j* Petitioner, and he has been con- 
saiH and s u ent <mced under S. 9 (a) of the 
cont-afci *? r having been found in possession of 
SJr t d op Ji? 1 - It has been found that he 
bftby the Petitioner in a jeep, 
}he petitioner was a driver, on the 

skirhfnf 0 *! 2 !?' 9 ' 1 ? 51 from a place 50 the out- 
L A ahan a s P ot about two furlongs 

barrier Slde ° f the octr °i a " d police 

evid^ 11 bas also c °me in 

driven travelling in the jeep 

hffi a h/* th m.P etdl °ner Tika Ram had with 
the fniiniL T,ka R ? m was apprehended early 
attutSh?? morning near Kala Amb with 
said e 5 eer 5,., of contraband opium in the 

M d in g t' ho T,ka . Ham travelled as afore- 

latter ha^ hittP dri X? n . by the Petitioner, the 
the Acf a #L b ? en con }dcted under S. 9 (b) of 
(3) Thl° r trans P ortin 6 the said opium. 

Port of cnnfrafcH ^ d ° Ubt that mere tranS ’ 
P Of contraband opium would be no offence 


in order that the petitioner be held to have 
commuted me ouence in question mere should 
oe a uncling that he knew that he was trans¬ 
porting contraband opium. One of the argu¬ 
ments put forward by the learned counsel ror 
the petitioner in this connection was that no 
question was put to the petitioner under b. 342, 
Criminal P. L., as to such conscious transport 
ox the opium in question. That is no douht 
true, for the only question put to the petitioner 
in tms connection was whether Tika Ham had 
the bag in question with him when he was 
bung given a Jut by the petitioner. No question 
uas put to him as to the contents of the bag. 
It was the duty of the Magistrate to question 
the petitioner in the course of his examination 
under S. 342 with regard to conscious trans¬ 
port of the opium in question. At the same 
time, that is an irregularity in procedure which 
was curable under S. 537 of the Code since it 
lias not been shown that the petitioner has 
in any way been prejudiced in his defence or 
the omission or irregularity has occasioned a 
failure of justice. It is noteworthy that the 
petitioner categorically denied that Tika Ram 
was at all travelling in his jeep, a denial 
which has been found to be totally unfounded. 
The said omission under S. 342 of the Code is 
therefore immaterial. 


(4) It has however been strenuously argued 
by the learned counsel for the petitioner that 
there is no evidence worth the name that 
Tika Ram, whilst he was being given a lift by 
the petitioner in his jeep, was in possession 
of tne opium with which he was apprehended 
the following morning, or, in any case, that 
even if it be conceded that Tika Ram was 
travelling m the petitioner’s jeep in possession 
of the contraband opium in question, that the 
petitioner was cognisant of that fact. Both 
these points have been decided by the two 
Courts below against the petitioner on foot of 
certain circumstances. 


Before I proceed further it must be remem¬ 
bered that the jeep was stopped at the octroi 

a I., Kala r, Amb , at abo . ut 8 on 22-9-1951, 
that Tika Ram had alighted from the jeep 

a short time before at a spot about two fur- 
iongs from the octroi post and that it was at 
aboiit 5 O clock the following morning that 
Tika Ram was apprehended by the police with 
the contraband opium in question somewhere 
52f th ® sp ot where he had got down from the 
jeep. It will also be remembered that the 
contraband opium found in possession of Tika 
Kam consisted of nine cakes weighing about 
nine seers. The circumstances on which the 
two Courts below have relied for arriving at 
K sa ' d conclusions against the petitioner were 
that the petitioner gave Tika Ram a lift from 

DoHre Ce a °nd tS, « 6 f N ? han . t0 ‘1 Spot just before the 
an , d , octr ?‘ Post, that both took their 

JUl 1 ♦ *u d drank w . ine in the w ay. that when 
X, °L the P/osecution witnesses, Kanhiva Lai, 
J vb0 ™ s . a ^ow traveller with Tika Ram in 
who 3eep > asked the petitioner as to 
him iw was > the Petitioner wrongly told 

ascb001 master > and that the 
jeep though owned by one Hira Singh was 

been stated hi USe °l *2 ne Booti nath who has 
SrZL-W* by one of the prosecution witnesses 

contracforc SeC T ret pa , rtner with one of the opium 
♦ha In order that the conviction of 

tba .P^tioner could be justified on circum¬ 
stantial evidence of this nature the evidence In 

“5 be consistent with nothirl but 
his guilt. That, I am afraid, cannot b? pre- 
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dicated of the aforesaid circumstances relied 
upon by the two Courts beiow for the peti¬ 
tioner's conviction. 

The said circumstances, whether taker, singly 
or even cumulatively, no not necessarily lead 
to the conclusion that the petitioner was cog¬ 
nisant 01 the fact that Tika Ram, while 
travelling in the petitioner's jeep, was in pos¬ 
session of the opium in question. On the 
contrary, there is one circumstance which mili¬ 
tates against even the theory of opium being in 
possession of Tika Ram while he was travelling 
m the petitioner's jeep, and that is that if in 
fact Tika Ram should have been carrying all 
that quantity of opium its presence could not 
have railed to be detected by its smell by the 
persons inside the jeep. One sucn person was 
the said prosecution witness Kanhiya La!, but 
he has net given any statement to that effect. 
i< is r.Oi inconceivable that it was between the 
hour of 3 p.m. on 22-9-1951, when Tika Ram 
got down from the jeep about two furlongs 
away from the octroi post, and the r.our or 
5 a.m. on 23-9-195!, when he was apprehended, 
that he came into possession of the opium m 
question. There is nothing in the prosecution 
evidence leading unmistakably to the conclu¬ 
sion that such a contingency was impossible. 
The learned Government Advocate cited a 
number of rulings in support of the contention 
that where a concurrent finding of fact has 
been arrived at by the Courts below the High 
Court should r.ot upset such a finding merely 
because the evidence and circumstances on 
record are in the opinion of the High Court 
caoable of leading to a difierent conclusion 
That would no doubt be ordinarily true, bu«, 
where, as in the present case, the conviction is 
based entirely on circumstantial evidence, and 
the circumstantial evidence is not such as to 
lead inevitably to the guilt of the accused, it 
would certainly be necessary for the High 
Court to interfere with the finding of far. in 
exercise of its revisional jurisdiction. However 
suspicious might have been the circumstances 
appearing against the petitioner, suspicion is 

not proof. .. , ; 

(5) The revision is allowed, the conviction 
and sentence of the petitioner are set aside and 
he is acquitted. The fine, if already realised 
from him, shall be refunded. The petitioner 
is on bail, the bail bonds are discharged and 
he need not surrender. 

C/R.G.D. Revision allowed. 
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Guddumal and another, Petitioners v. The 

Criminal Revn. No. 60 of 1951, D/- 2-1-1952. 

Criminal P. C. (1898), S. 195 (1) ^) 
Prosecution for forgery — Complaint by proper 
Court — (Himachal Pradesh (Courts) Order 

“l,fa Su'filed against the petitioner for re- 
rovery of loan in the Court of the District 
judge of Koti, the petitioner pleaded satisfac¬ 
tion and filed a receipt in support of Ins Pi**- 
The suit was decreed on ..9-6-1948 and receip- 
was held to he a forgery In an appeal filed 
against the decree, the Judicial Commissioner, 
acting as a Judicial Committee, recommended 
on 24-5-1949 to the Chief Commissioner that 
the appeal be dismissed and the petitioner pro¬ 
secuted for forgery. According to the said 
recommendation finally a complaint was filed 


oa 30-8-1949 by the District Judge of Mahasu 
asd its cognizance was taken by a Magistrate 
The petitioner contended that the Magistrate 
had no jurisdiction to do so as the complaint 

was illegal. 

iicid alter a brief survey of how the State 
Oi Himachal Pradesh came to be formed and of 
tiie relevant laws in force at various times that 
the Court of the District Judge of Mahasu 
superseded the Court of the District Judge of 
Koti as the eifect of Pam. 15 of the Himachal 
Pradesh (Courts) Order, 1948 and that the 
complaint was therefore competent. (Para 13) 

Anno: Cr. P.C., S. 195 N. 16. 


hi. L. Saxena Advocate, for Petitioners; 
Bakshi Sita Ram Govt. Advocate, for the State. 


REFERENCE. /Para 

1*43) AIR 1943 Nag 36: (44 Cri LJ 237) 9 

JUDGMENT: This is an application in revi¬ 
sion by Guddumal and Thuniamal against an 
order of Sri Devaki Nandan Magistrate first 
class Kasumpti, dated 24-7-1951, passed in the 
following circumstances. 

(2) One Amichand sued the petitioners on 
30-i 1-1946 for recovery of a loan in the Court 
of the District Judge of Koti. The petitioners 
pieaded full satisfaction and filed a receipt in 
support of the contention. The District Judge 
decreed the suit on 29-S-1948, holding the 
receipt to be a forgery. The petitioners filed 
an appeai against the decree on 30-9-1948 
before the Judicial Commissioner. Dr. J. N. 
Sannerji, Judicial Commissioner, who also 
exercised powers as a Judicial Committee, 
acting under a notification of the Chief Com¬ 
missioner dated 14-1-1949, converted the appeal 
into an appeal to the Judicial Committee on 
17-5-1949 and decided it as such on 24-5-1949, 
recommending to the Chief Commissioner that 
the appeal be dismissed and the petitioners J 
prosecuted for filing a forged receipt. The 
Chief Commissioner accepted the recommenda¬ 
tion and passed orders accordingly on 8-6-1949, 
and directed the file to be sent back to the 
Registrar of the Court of the Judicial Com¬ 
missioner for necessary action. On 30-8-1949 a 
complaint was filed by the District Judge of 
Mahasu against the petitioners according to the 
said recommendation, and its cognizance was 
taken by the said Magistrate. The petitioners 
applied to him on 9-5-1951 that he had no juris¬ 
diction to do so as the complaint was illegal. 
The Magistrate rejected the application on 
24-7-1951. Against that order the petitioners 
first went up in revision to the Sessions Judge, 
and, on the latter dismissing the revision on 
27-11-1951, they have now filed the present 
revision. 

(3) A brief survey of how this State came 
to be formed and of the relevant laws in force 
at various times is necessary for the disposal 
of this revision. 

(*1) The Dominion of India was set up on 
15-8-1947 bv the Indian Independence Act, 1947 
HO and 11 Geo. VI, C. 30). Under this Act, 
His Majesty's Government in the United King- . 
dom ceased to have responsibility as respects 
the government of territories which comprised 
British India, and which were thenceforward 
to constitute the territories of the Dominion of 
Tndia; the suzerainty of His Majesty over the 
Indian States and all treaties and agreements 
between them lapsed, leaving it optional wltn 
the Indian States to accede to either or tne 
new Dominions; and until the passing of tne 
constitution by the Constituent Assembly pro* 
vision was made for the government of tne 
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Dominion in accordance with the Government 
of India Act, 1935. On 24-12-1947 was passed 
the Extra-Provincial Jurisdiction Act (47 of 
1947), empowering the Central Government to 
exercise in the areas outside the Provinces 
jurisdiction and powers acquired or that may 
be acquired by that Government by treaties, 
agreements etc., or delegate the jurisdiction to 
any officer or authority. 

(5) The twenty-one Punjab Hill States and 
their nine tributaries, having acceded to the 

K Dominion of India, were formed into this 

\1 State of Himachal Pradesh and the adminis¬ 
tration of the State was taken over by the 
Central Government through a Chief Commis¬ 
sioner by the passing of Himachal Pradesh 
(Administration) Order, 1948, on 15-4-1948. 
Under this Order existing laws were to conti¬ 
nue until repealed or amended, and the Chief 
Commissioner was empowered to appoint 
judges and other functionaries, but, until that 
was done, the existing officers were to continue 
to function. One of such existing laws was 
the State Courts Act, 1943, whereunder the 
various States had created courts, including a 
Chief Judicial Officer (equivalent to a High 
Court in British India) and a Judicial Com¬ 
mittee, hearing appeals in civil and criminal 
matters from the Chief Judicial Officer and 
making final recommendations to the Durbar 
concerned. The proviso to Paragraph 5 of the 
Himachal Pradesh (Administration) Order pro¬ 
vided that all powers exercisable under the 
laws in force in Himachal Pradesh immediately 
before the commencement of the Order by th-' 
Government of the Durbar of a State shall be 
exercisable by the Chief Commissioner. 

(6) Four months later, i.e., on 15-8-1948, the 
Centra Government passed the Himachal 

APradesh (Courts) Order, 1948, in order to con¬ 
solidate and amend the law relating to Courts 
in Himachal Pradesh. Under it, the Court of 
ine Judicial Commissioner was established as 
the highest civil and criminal Court of appeal 
and revision for Himachal Pradesh. It was also 
by . Pa , ra graph 15 of the Order that 
”, addition to the Court of the Judicial Com- 

SnchL 3nd , the u Courts of Small Causes 
HSJJ sh ? d u "ger the Provincial Small Cause 
umII Act> 1887 > and the Courts established 
,t ny other law for the t’me being in 

DMtU 01 ? 1 * Sha11 also be the civil courts of 
was* an i« Udg ! s and u Subordinate Judges. This 
offirepQ i"J oad th ? funct >°ns of the existing 
(Admfn;ef fe f- red 4 *2 in the Himachal Pradesh 

existTn» i t f a 0n) f ° rd ! r ’ and the inroad on the 
Si th? 8 'h?? S r , e t rred • (0 in that Order came 
cation J r Pe °\ .Himachal Pradesh (Appli- 

1948 tSJfVl ° r . d u er > 1948 > passed on 25-12- 
Act iS , ed b 7 the Mer S ed States (Laws) 
P?adesh ; R ?n SS 1 d °n l-j- 1950 - The Himachal 
Centra? fPe P ealin S) Order, 1949, passed by the 
several °“ 29-6-1949, repealed 

clud/n« fu actm ? nts in force in the State, in- 
udlng the various State Courts Acts, 1943. 

1 the proviso C fft iS p ° f the . Powers conferred by 
PradSsh (Admin i ai f a8 [ aph x 5 the Himachal 
Chief rnJmc - imstratl0 . n) 0rder > 1948 > the 
Comrn& m,ssion< * referred to the Judicial 

ESPy&S™* ° thers ,'. an. ePPeals, revi- 
oriminai nl^- , and applications, civil and 
SEtsffibHni^ £? Chief Judicial Officer’s 

■E ,he 

“ snsjs 

means of the Government of India (Amend¬ 




ment) Act, 1949, by insertion in the former 
Act of S. 290A which empowered the Governor- 
General by Order to direct the administration 
of any Indian Slate or group of States as a 
Chief Commissioner's Province, in exercise of 
this power, the Governor-General passed on 
1-8-1S4J the States Merger (Chief Commis¬ 
sioners’ Provinces) Order, 1949, whereunder the 
states comprising Himachal Pradesh were to 
be administered as a Chief Commissioner's 
Province. Thus the Constituent Assembly en¬ 
dorsed the said Orders that had been passed 
under tne Extra-Provincial Jurisdiction Act, 
laii, it being provided at the same time by 
the proviso to Article 4 of the 1949 Order 
just mentioned that in future no orders were 
to be made under the said 1947 Act. Finally, 
the Constituent Assembly enacted the Consti¬ 
tution on 26-11-1949, and, except for some of 
its provisions which came into force at once, 
it commenced on and from 26-1-1950, and the 
Indian Independence Act, 1947, and the Gov¬ 
ernment of India Act, 1935, were repealed. 

(■>> Against the above background, the argu¬ 
ments put forward on behalf of the petitioners 
may now be considered. One argument put 
forward was that on 24-5-1949, when the peti¬ 
tioners appeal was dismissed by Dr. Banneru 
as Judicial Committee, there could validly b' 
'•o Judicial Committee. The contention ' was 
mat before that Himachal Pradesh had al¬ 
ready been formed and so had come under 
me jurisdiction of the Federal Court But the 
forum of appeal depended on the substantive 
right of appeal as it existed at the time the 
ecuon was brought. — 'Sitae Jhalia v. Em- 
peror, AIR 1943 Nag 36. According to the law 
as it existed on the date when Amichand sued 
b ? e JWIWW*. proper appellate authority 
was the Judicial Committee under the State's 
Courts Act, 1943, and not the Federal Court. 

_(1°) Next it was contended that since the 

tAdmiAief- f °w ^°J the Himachal Pradesh 
(Administration) Order, 1948, on 15-4-1943 the 

t'he ri0 mdiSfp rS C T e t0 , Gnd and therefore 
the Judicial Committee also came to end as if 

was attached to the Durbars, and therefore the 

aforesmd recommendation of the Judicial Com 

SSSS Ml “ 

e°d th r t*”f^ 0f th i “w'Ste ItwKg? 

had as the highest TuSl authSri J 

a cas * % ? e J P Udicial Committee under S 3 
of the States Courts Act 104 ? 

mmmim 

HS 4 

iiSfSl 
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and therefore reference to the Committee of 
cases “pending in the Chief Judicial Officer’s 
Court” under the notification of 14-1-1949 was 
unauthorised. This argument disregards the 
following words of S. 35 of the 1943 Act which 
come immediately after those quoted above, 
namely, “or any Court subordinate to Chief 
Judicial Officer.” Therefore, taking the section 
as a whole, not only cases decided by the Chief 
Judicial Officer, but also those decided by any 
Court subordinate to Chief Judicial Officer 
(which would include cases, like the present, 
decided by a subordinate Court even though 
an appeal against the decision be pending in 
the Court of the Chief Judicial Officer), could 
be entrusted to the Judicial Committee. 

(12) It was also argued that Dr. Bannerii 
instead of himself converting the appeal into 
a Judicial Committee appeal on 17-5-1949 
should have returned it for presentation to 
the proper Court. That would have only led to 
delay and harassment. It was not shown that 
by the procedure adopted the proceedings sub¬ 
sequent to 17-5-1949 were vitiated. 

(13) Lastly, it was argued by the learned 
.counsel for the petitioners that the complaint 

iiled by the District Judge of Mahasu on 30-8- 
1949 was incompetent. According to him “the 
complaint in writing of such Court or of some 
other Court to which such Court is subordi¬ 
nate” in S. 195(1) (b), Criminal P. C., could 
be the District Judge of Koti or the Chief 
Judicial Officer, which Courts, according to 
him, continued to exist in view of the provi¬ 
sions of Paragraph 15 of the Himachal Pradesh 
(Courts) Order, 1948. There is no doubt that 
the paragraph speaks of the establishment of 
the Courts of District Judges and Subordinate 
Judges in addition to “the Courts established 
under any other law for the time being in 
force.” But that necessarily means Courts un¬ 
der existing law which did not come in con¬ 
flict with the newly established Courts. The 
Court of the District Judge, Koti could not, 
and in fact did not, co-exist with the Court of 
the District Judge, Mahasu. The latter super¬ 
seded the former. That being so, the /‘such 
Court” referred to in S. 195(1) (b). Criminal 
P.C., was the Court of the District .Judge, 
Mahasu which succeeded the Court oi tne Dis¬ 
trict Judge, Koti. The complaint was therefore 
quite competent. . , 

(14) The application is rejected and the Stay 

order passed on 26-12-1951 and confirmed on 
17-1-1952 is vacated. Let the Magistrate con¬ 
cerned be informed accordingly. . , 

C/V.S.B. Application rejected. 
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State v. Jahlu, Respondent. 

Criminal Reference No. 6 of 1952, D/- 


^Reformatory Schools Act (1897), S. 8(3) (b) 
- Rules under, Rr. 3, 4 — Mouthful offender 
>f H years of age at time of conviction — 
jnder R. 3 such offender should be ordered to 
ie sent to a Reformatory School for a period 
hat would expire on his attaining the age of 
18 years — A sentence of 3 years in such a 
case is not according to law (Para o) 

Anno: Ref. Schools Act, S. 8 w. 1. 

Sri B. Sita Ram, Govt. Advocate, for the 


State. 

ORDER: This is a reference under S. 438, 
Criminal P. C. by the District Magistrate of 


- 


Chamba recommending that the period of 
detention of the respondent Jahlu in the 
Reformatory School be extended from 3 to 4 
years. The respondent was notified but is 
absent. The learned Government Advocate has 
supported the reference. 

(2) It appears that Jahlu was convicted on 
25-11-1950 under S. 457, read with S. 75, I.P.C., 
ana sentenced to three years’ rigorous impri¬ 
sonment by the then District Magistrate, 
Chamba. The respondent being a youthful 
oiiencier, the District Magistrate in exercise of 
powers under S. 29B, Criminal P. C., directed 
under S. 8, Reformatory Schools Act, 1897, that 
instead of undergoing the sentence he shall be 
sent to a Reformatory School for the said 
period of three years. The age of the youth¬ 
ful offender was found by the District Magis¬ 
trate to be 14 years. 

(3) On being moved by the jail authorities 
the present reference has been made on the 
ground that under the rules framed by the 
£>tate Government the respondent should have 
been sent to the Reformatory School for a 
period that would expire on his attaining the 
age of 18 years. 

(4) The relevant rules framed by the Punjab 
Government under S. 8 (3) (b), Reformatory 
Schools Act, and adopted by our Government, 
regulating the periods for which youthful 
offenders may be sent to such schools according 
to their ages or other considerations are rules 
3 to 5, which are to the following effect: 

“ 3. Every youthful offender sent to a Refor¬ 
matory School who is found by the Magis¬ 
trate to be 13 years of age or more at the 
time of his conviction shall be sent to the 
School for a period that will expire on his 
attaining the age of 18 years. 

4. Subject to the provisions of R. 5, every j 
youthful offender sent to a Reformatory 
School who is found by the Magistrate to be 
under thirteen years, of age at the time 
of his conviction shall be sent to the School 
for five years. 

5. Every youthful offender who is a mem¬ 
ber of a criminal tribe proclaimed in the 
Punjab or elsewhere under the Criminal 
Tribes Act (27 of 1871) shall, if of eleven 
rears of age or under at the time of the 
conviction, be sent to a Reformatory School 
for seven years, and if over eleven years 
of age for a period that will expire on his 
attaining the age of eighteen.” 

(5) As already stated, the District Magis¬ 
trate found the age of the respondent to be 
14 vears at the time of his conviction. Under 
R 3 therefore the District Magistrate should 
have directed that the respondent be sent to 
the school for a period that would expire on his 
attaining the age of 18 years, which he failed 
to do since the period of three years for which 
he directed him to be sent to school would 
expire on his attaining the age of only 17 years 

(6) The reference is accepted, the sentence of 

three years’ rigorous imprisonment imposed 
upon the respondent Jahlu is enhanced to * 
vears and the direction of the District Magi- 
trate under S. 8, Reformatory Schools Act, 
1897. is modified so that the respondent Shan 
be kept in the Reformatory School for a penoa 
that will expire on his attaining the age of 1« 
rears. Let a copy of this order be sent to 
the jail authorities concerned. 
c/K s Reference accepted. 
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.Messrs. Hazari Lal Bhanna Mai, Petitioners 
v. State of Himachal Pradesh and others, Res¬ 
pondents. 

Civil Misc. Petn. No 14 of 1952, D/- 24-11-52. 

(a) Constitution of India, Art. 220 — Deli¬ 
berate misstatement of facts. 

Where the petitioner makes a deliberate mis* 
statement of facts, in his writ petition in order 
\ to misled the Court and on the basis of un- 
* founded allegations succeeds in obtaining a ‘rule 
nisi' from the Court prohibiting the opposite 
party from taking certain action, it would by 
itself be a sufficient ground for rejecting the 
writ petition. AIR 1952 H P and B 43, Rel. on. 

(Paras 1G, 17.) 

(b) Constitution of India, Art. 19 U) (g) — 
Right to carry on trade or business. 

The right to carry on cloth business is a 
fundamental right guaranteed by Art. 19 (1) 
(g) of the Constitution though subject to the 
limitations contained in Cl. (G) of that Article. 
The mere fact that cloth is a controlled com¬ 
modity and that a person is earning on the 
business only by virtue of licence cannot affect 
the fundamental character of the right. A. I. R. 
1952 Trav-C 260, Criticised. (Para 19) 

(c) Constitution of India, Arts. 14, 19 (1) 
( S ) and (6) and 226 — Validity of order direct¬ 
ing retail dealers in cloth to carry on business 
through • co-operative societies — (Himachal 
Pradesh Cotton Cloth Dealers Licencing Order, 
1948). 

The petitioner was doing cloth business 
under a retail dealer’s licence issued under the 
Himachal Pradesh Cotton Cloth Dealers Lic^n- 
. cing Order. Subsequently, the petitioner and 
V other retail dealers were informed by order of 
the State Authority concerned that the work 
of distribution of cloth had been transferred 
to Co-operative Societies and in future they 
will not be permitted to do the business unless 
they joined one of the exis ing co-operative 
societies or formed one in accordance with law. 

Held (i) that as the right of doing cloth 

!i^-. ess .u was ? tlU ca P a| Jle of being exercised 
despite the order, there was no total depriva¬ 
tion of the right but only a restriction in the 

exercise thereof. (Pan 

< U > JJat the petitioner could not ask the 

w- , ad A ud,c ? te . upon his rights on the 
basis that the cloth situation in the country 
had improved. (Para 21) 

i/nnUthi Jbc order did not con'ravene Art. 

^forMhe law ”' " " ot 
(iv) (hat the restriction imposed by the 
was hoth reasonable and in the interest 

Art IV???” 1 PUbUc Within the meaning ^ 
(<>). (Para 29) 

Jbat the petitioner was not entitled to 
an.v relief under Art. 226 even though the 

of which (he restriction was 
imposed may have been capable of being ever- 

tffi„ U rcfli tu40na,,jr - V" Iess i‘ was shown 
that in fact it was exercised arbitrarily. 

mirf t■ Cor ? st ] tution of India^Ar^H^oIsc 3 ^ 
outs a de° n it bCtWeen CUiZenS in a State and those 

the'iS 


and those outside the State not so affected. The 
crucial test is that the ambit of the powers 
possessed by the State Legislature depends 
upon the proper construction of the statute 
conferring those powers. Once that test is 
satisfied it matters not that inequalities of any 
K.ud, as a result of comparison of interest of 
Hie citizens of the State and of those outside 
the State, are created. (Para 23) 

(c) Evidence Act (1872), Ss. 60 and 78 (2) — 
Scope. 

A newspaper report as to proceedings of a 
Legislature is only hearsay evidence. Such rc- 
pon is not one of the documents referred to 
in S. 78 12) by which such proceedings may 
be proved. AIR 1925 Lah 299, Ref. (Para 21) 
Anno: Evi. Act, S. 60 N. 4; S. 78 N. 1. 

R. N. Malhotra and Ved Vyas, for Petitioners; 
B. Siia Ram, Government-Advocate, for Res¬ 
pondents. 

REFERENCES: Courtwise/Chronological/ Paras 
( 48) 1948-2 Dom L R (PC) 348: 

(AIR 1948 PC 118) 22 

(5U) AIR I95U SC 27: (51 Cri LJ 1383 SC) 20 
( 50) AIR 1950 SC 124: (51 Cri LJ 1514 SC) 32 
( 50) AIR 1950 SC 163: (1950 SCR 566) 32 

(’51) AIR 1951 SC 41: (ILR (1951) Hyd 

SC) 25, 31 

(51) AIR 1951 SC 118: (ILR (1951) Hyd 
221 SC) 28, 32 

( % ol) AIR 1951 SC 332: (1951 SCR 747) 21 

( 52) AIR 1952 All 61: (1952 All WR (HC) 

153) 3 * 

(’51) AIR 1951 Cal 90 39 

( 52) AIR 1952 Him P & B 43 16 

C25t AIR 1925 Lah 299: (26 Cri LJ 1078) 21 

' 50) AIR 1950 Mad 308 ( 2 >: (51 Cri LJ 723) 32 
Co2)_ Am 1952 Mad 565: (ILR (1952) Mad 

C52) AIR 1952 Trav-C 260 
(19.>0) 94 Law Ed 381: (338 US 604) •’! 

(1885) 118 US 356: (30 Law Ed 220) ■’S 

(1909) 216 US 400: (54 Law Ed 536) 25 

ORDER: This is a petition under Art. 226 
of the Constitution by Messrs. Harari Lal 
B.ianna Mai, a firm of cloth merchants at 
Chamba, for the issue of suitable writs and 
directions to the respondents, the State of Hi- 
machal Pradesh the District Civil Supplies 
Onicir Chamba. the District Magistrate Chamba 

pKaS? 5 ire £ t0r °/ Civil Su PP‘ ies Himachal 
f /, 3 f r the en . forccment of the fundamen¬ 
tal right of carrying on its cloth business 

fn a bavi ee h< y A t rt - , l9(1>(g) - which is alleged 
i * ?\ e .. been ‘, 10t on, y unreasonably restricted 
but totally prohibited by the respondents 

T . he impugned acts of the respondents 

SI 0 con ro1 °f supply and distribution of 

fm b hJ evan L con L trollin S law may there¬ 
fore be briefly set forth, to begin with The 

S" isTh^?’ he t r . ei , naf ter referred to as the 

chTSafeh 'T' nnd •' is ta E 

cnai Pradesh. In exercise of the powers con- 

b e v rr the b 'Central° f r hat Act as delegated to him 
- the Central Government under S 4 hv 

NoHfW* th M Mi « istry of Indu strv and Suppl'v 

A- 9 ( 0 / i°- Te: !' dated 16- 

d -j i Chief Commissioner of Himachal 
Pradesh made three orders in relation to cloth 

being one °* fhe essential commodities 
phIf re D j y . th l, Act - These were the Hlmn- 
thn -P. rade sh Cloth Distribution Order 1948 
the Himachal Pradesh Cotton Cloth Dealer 
Licencing Order, 1948 , and the Himachal pS 
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desh Cotton Cloth and Yarn (Regulation of 
Movements) Order, 1948. all of which came into 
force on 15-12-1948. 

(3) The requisite control is exercised in three 
ways by means of these Orders. Under the 
Licencing Order sale of certain kinds of cotton 
cloth is prohibited except under and in accord¬ 
ance with the conditions of a licence granted 
under the Order on payment of a certain fee, 
which is either a wholesale dealer's licence or 
a retail dealer's licence. Under the Distribu¬ 
tion Order the maximum wholesale and retail 
prices are fixed and a person or class of per¬ 
sons or the public generally can be prohibited 
from obtaining clotn except under, and uplo 
the maximum quantity mentioned in, a ‘distri¬ 
bution document*. Under the Movements Order 
both inter-State and intra-State movement of 
cloth can be prohibited except under a permit 
issued by a permit issuing authority. For pur¬ 
poses of this case only the other two Orders 
are relevant. 

(4) The Government of India's seneme c. 
distribution of cloth has been that controlled 
cloth manufactured by the mills is 
placed under the control of the Textile 
Commissioner, each State is allotted a 
ouota, and, under orders of release 
issued by the Textile Commissioner, t’n^t quota 
is lifted by the nominee of the State. The lifted 
quota would then be passed on to the wholesale 
dealer, who might himself be the nominee, and 
then get distriouted to the consumers tnrougn 
the retail dealers. 

(5) The petitioner firm has been doing cloth 
business at Chamba for about 20 years, and, 
on the coming into force of the said Orders, it 
obtained a retail dealer's licence under the 
Licencing Order on 1-1-1949 which was renew¬ 
ed annually twice, the last renewal being from 
1-1-1951 to 31-12-1951. Before the expiry of the 
Jast renewal, however, the petitioner firm and 
the other retail licence-holders were informed 
by the District Civil Supplies Officer Chamba 
that the work of distribution of cloth had been 
transferred to co-operative societies, and that, 
therefore, in future they will not be permitted 
to do business unless they joined one of the 
existing co-operative societies or formed one in 

accordance with the law. 

(6) The above prohibition for the future was 
conveyed to the petitioner and the other retail 
licence-holders in pursuance of certain rules 
framed by the Chief Commissioner, a copy o. 
which has been filed by the respondents. They 
are superscribed as “Rules in connection with 
the distribution of Controlled Articles by Co¬ 
operative Societies’, but described in the open¬ 
ing paragraph, which is a sort of a preamble, 
as'‘directives till further orders/ The opening 
oaragraph, or preamble, also mentions that the 
directives had beer, approved by the Chief 
Commissioner 'in consequence of the transfer of 
work pertaining to the distribution of controll¬ 
ed articles to co-operative societies. These 
rules, or directives, are sub-divided under three 
headings, Distribution, Price-fixation and 
Check, with a Note appended at the end that 
the Chief Commissioner expected all Deput\ 
Commissioners to exercise due vigilance in the 
prompt compliance with the oirectives. The 
gist of provisions relevant for purposes of the 
present case, and contained in directives 1 and 
2 under the heading Distribution, is that, ex¬ 
cept in exceptional cases of special permits to 
be issued by the Civil Supplies Officer with the 


previous approval of the Director of Civil Sup¬ 
plies, there will be one wholesale co-operative 
society for each district, and it will thenceforth 
issue controlled articles for retail distribution 
to co-operative societies only, the allocation to 
retail societies being made by the Civil Sup¬ 
plies Officer. 

(7) The rules, or directives, bear no date, but 
The Director of Civil Supplies sent copies of 
Them to all the Deputy Commissioners in Hima¬ 
chal Pradesh by his letter dated 22-8-1951 
(wrongly typed as 1952 in the copy filed by the 
respondents). He also wrote to ail the Deputy 
Commissioners on 22-9-1951 that licences is¬ 
sued in favour of private individuals need not 
be renewed as and when their present terms 
expired. 

(8) Against the said prohibition the retail 
licence-holders, including the petitioner, made 
a representation to the Chief Commissioner on 
26-10-1951. The representation was turned 
down and the Director of Civil Supplies by his 
letter dated 21-11-1951 asked the Deputy Com¬ 
missioner Chamba to inform the retail dealers 
that as the previous system had not worked 
satisfactorily distribution of controlled articles 
had been transferred to co-operative societies 
in response to public demand, and that it. was 
open to them to become members of any of 
the existing co-operative societies or form new 
ones. This reply was communicated to the 
retail dealers by the Deputy Commissioner or. 
1-12-1951. 

(9) Inspite of the failure of the representa¬ 
tion, the petitioner applied to respondent 2. the 
District Civil Supplies Officer Chamba, on 
26-12-1951 for the renewal of its licence for the 
ensuing year. The respondent returned the 
application to the petitioner on the same date 
with the endorsement that under the orders 
of the Director of Civil Supplies licences issued 
in favour of private firms could not be renewed. 
A fresh application was made to the respon¬ 
dent by the petitioner on 11-1-1952 whereupon, 
the petitioner alleges, its licence was renewed 
only for the first quarter from 1-1-1952 to 
31-3-1952 although a full year’s fee was rea¬ 
lised. A little before the expiry of the quarter 
the petitioner applied once more for renewal 
of its licence for the rest of the year 1952. but 
on h- 4-1952 respondent 2 extended it only 
uptill the end of the next quarter. On 17-4-1952 
the respondent informed the petitioner that the 
extension had been granted only to enable it 
to dispose of the old stock, and that if it trans¬ 
gressed that condition it would be dealt with 
according to the law. Thereupon, before the 
expiry of the second extension, the present 
writ petition was filed by the petitioner on 
12-6-1952. It is supported by the affidavit ot 
Mulkh Raj, a partner of the petitioner firm. 

(10) It will thus be seen that respondent 2's 
order dated 17-4-1952 was the culmination ot 
the State policy whereunder distribution ot 
cloth through* private firms was stopped ano 
entrusted to co-operative societies. Tne peti¬ 
tioner firm has challenged it by means of tne 
present petition in its two aspects: one, tne 
smaller aspect, whereunder the renewal lor 
1952 was not granted for the entire year, ana 
the other, the larger one, whereunder its busi¬ 
ness had been stopped until it joined one of tne 
existing licensed co-operative societies 
formed a new one. 

(11) The aforesaid order, in its moie urmtea 
aspect, has been challenged on the grounds that 
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under the Licencing Order the authorities con¬ 
cerned were bound to renew the licence for one 
year, that having received licencing fee for the 
whole year respondent 2 had no authority or 
justification for renewing it for periods of three 
months only, and that the renewal order dated 
14-4-1952 having been unconditional no condi¬ 
tions could be imposed subsequently by the 
order dated 17-4-1952. In its larger aspect, it 
has been impugned on the grounds that the 
. cloth situation in the country had improved so 
J much so that the Government had recently 
t permitted mills to sell some cloth to buyers 
of their own choice, and therefore the restric¬ 
tion imposed by the State was not justified, 
that it is an encroachment on the fundamental 
right to carry on its cloth business guaranteed 
to the petitioner under Art. 19 (1) (g) of the 
Constitution, and that the restriction, which 
has brought the petitioner's business to a com¬ 
plete stand-still, is not a reasonable restriction 
nor a restriction in the interests of the general 
public. The petitioner further contends that 
inasmuch as retail dealer's licences are freely 
available in all the States in India in general, 
and in the neighbouring places like Dalhousie 
and Bakloh in the Punjab in particular, the 
aforesaid restriction involves discrimination 
between one citizen of the Indian Union and 
another and therefore denies equality before 
the law to the petitioner. 

(12) The reliefs claimed by the petitioner 
firm on the above grounds are the issue of a 
suitable writ of mandamus, or other directions, 
to the respondents directing them to grant to 
the petitioner firm annual retail cloth dealer’s 
licence as before, and to lift the ban imposed 
by the Government against the import of mill- 
Ipade free sale and power-loom cloth. 

* (13) The petitioner also prayed that pending 

the disposal of the petition the operation of 
the aforesaid order be suspended, the peti¬ 
tioner’s licence be ordered to be renewed for 
the remaining period of 1952, and it may be 
permitted to continue its business. The second 
of these interim reliefs was not granted but, 
on the basis of an affidavit filed by the peti¬ 
tioner that the renewal for the second quarter 
on 14-4-1952 was unconditional and the licenc¬ 
ing fee for the entire year had been realised, 

e n L si> was issued b y this Court on 17-6- 
1952 prohibiting respondents 2 to 4 (those 
being the only respondents against whom the 
learned counsel for the petitioner wanted the 
order to be directed) from preventing the peti- 
i?u r *L° pu ^?base and sell whatever quota of 
cloth the petitioner might be entitled to pur¬ 
chase and sell on foot of the existing licence re- 

rPffarH ‘} Pt °J he “ d ° f June - W52, without 
regard to the restrictions contained in the 
letter dated i.-l- 1 952 from the District Co¬ 
operative and Supplies Officer Chamba to the 
petitioner. No objection was taken on behalf 

the respondents against the above order. 

b K Ca . U u Se , the short-term order had 
tost its force by the date for which resDOndent* 
were notified. A further applicatiorof the 
petitioner for extension of the order for the 

SS e d Pende " Cy ‘ he writ 

res P9 r ? dents contested the neti- 
loners wnt petition, their written statement 
being supported by the affidavit of M R 
Chauhan. District Co-operative and Sunnlies 

SSin Ch r ba - t The Petitioner's aUegaSoS 
gar ding the easing of the cloth situation in 


the country were traversed. Their reply with 
regard to the main allegation of the petitioner 
as to the entrustment of the work of distri¬ 
bution of cloth to co-operative societies was 
that the action had been taken under the 
aforesaid Cloth Distribution Rules with the ob¬ 
ject of the business being carried on under closer 
Government control as distribution of controlled 
goods through individual dealers had been 
unsatisfactory and in the past there had been 
persistent complaints and demand by the public 
on the ground ol black-marketing. 

It was further contended that the Chief 
Commissioner had full and unfettered powers 
to make the said rules, which were in the 
nature of a general remedial measure, under 
the Essential Supplies (Temporary Powers) 
Act; that these rules superseded or modified 
the Licencing Order: that the Chief Commis¬ 
sioner had also absolute discretion under the 
Licencing Order to stop renewal of a licence or 
to cancel it without assigning any rea¬ 
son; that the restrictions which the Govern¬ 
ment were forced to impose were for 
the good of the public; that as the peti¬ 
tioner firm has not agreed to join the co-opera¬ 
tive societies and to be content with fair and 
limited profits, its petition is nothing but an 
appeal to uphold the continued exploitation of 
tne dumb and illiterate masses of Himachal 
Pradesh by profiteering and black-marketing. 
As regards the complaint of the petitioner that 
its licence had not been renewed for the whole 
of 1952, it was pleaded that the two renewals 
had been made, and expressly so, merely to 
enable the petitioner to dispose of the old 
stock, and that the fee had been accepted only 
provisionally. 


(15) I shall take up first the grounds on 
which the action of the State has been chal¬ 
lenged in its more limited aspect of non¬ 
renewal of the licence for the whole of 1952. 
The rules or directives framed by the Chief 
Commissioner, on foot of which action has 
been taken, were, as pointed out above, distri¬ 
buted to all the Deputy Commissioners by the 
Director of Civil Supplies on 22-8-1951. To 
implement these rules he further directed them 
on 22-9-1951 that licences in favour of private 
individuals need not be renewed on the expiry 
of their terms. The carrying out of these 
directives, however, necessitated not only the 
non-renewal of licences of private individuals 
in future, but also the making of some arrange¬ 
ment to enable them to dispose of old stocks 
eft with them at the expiry of their existing 
hcences. Clause 11 of the Licencing Order spe¬ 
cifically provides for such a contingency. Cer¬ 
tain communications filed by the respondents 
show that the arrangement was in fact made. 

,o^ h , e Ito e° mn ™nications are a letter dated 
12-1-1952 from the District Civil Supplies Offi- 

Dlr . e ^ tor > and a telegram dated 
2D-3-1952 from the latter to all the Deputy 
Commissioners. They show that at the com- 

°l each 0{ first two quarters 
of 1952 directions were issued to grant short 
term extensions of licences of three months 
each for the purpose. It must be presumed that 

th ?, dire 9 t,ves , we re carried out. Indeed, it 
would be incredible that in the teeth of these 
directives the two renewals to the petitioner 
were ordinary and unconditional renewals, as 
Petitioner would have us beUeve. ThS 
the first part of the directives was carried out 
stands conceded, for it is admitted that before 
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the expiry of the year 1051 the petitioner was 
informed that its licence would not in future 
be renewed, and that if it wanted to continue 
its business it should either join one of the 
existing co-operative societies or form a new 
one according to law. 

As regards the other directive, there is the 
specific affidavit of respondent 2 that both the 
renewals were made to enable the petitioner 
to dispose of the old stock. It is noteworthy 
that no attempt was made on behalf of the 
petitioner to rebut this affidavit. In the only 
affidavit on behalf of the petitioner on record, 
that of Mulkh Raj. all that is stated is that 
the renewals, as noted on the petitioner’s 
licence, were unconditional. That is mere 
quibbling. That the condition was not noted 
down does not necessarily mean that it was 
not made known. Indeed, from the very facts 
that the petitioner had been forewarned that 
its licence would not be renewed after 1951, 
and that each of the two renewals in 1952 was 
made for three months only, I must accept as 
correct the said affidavit of respondent 2 and 
reject as incorrect the prevaricative affidavit of 
the petitioner firm’s partner. The aforesaid 
communication to the petitioner from respon¬ 
dent 2j dated 17-4-1952. was, as it specifically 
purports to be. merely confirmatory of the con¬ 
ditions subject to which the renewals had 
been made. The truth of the one and the 
falsity of the other stand further confirmed by 
the receipt for the fee filed by the petitioner 
firm itself, which clearly states that it was 
received “as deposit”, or provisionally, as 
pleaded by the respondents. 

(16) I therefore hold that, having decided 
not to renew the petitioner’s licence for 1951. 
the Civil Supplies department was not hound 
to renew it for 1952. and that it granted the 
two extensions, as it could under the Licencing 
Order, only to enable it to dispose of its old 
stock. This finding in respect of the grounds 
on which the petitioner challenged the action 
of the State in its more limited aspect shows 
that the petitioner made a deliberate mis¬ 
statement of facts in its writ petition in order 
to mislead the Court. What is more, the peti¬ 
tioner did succeed in misleading the Court for, 
as adverted to above, it obtained on the basis 
of the said unfounded allegations a ‘rule nisi 
on 17-6-1952 prohibiting respondents 2 to 4 
from preventing the petitioner to purchase and 
sell whatever quota of cloth the petitioner 
might be entitled to purchase and sell on foot 
of the existing licence renewed upto the end 
of June, 1952. without regard to tbe jestric- 
tions contained in the letter dated 
from respondent 2 to the petitioner. Where 
such is the case, that would by itself be suffi¬ 
cient ground for reiecting a writ petiLon. as 
pointed out by this Court in — 
v Lieutenant-Governor of Himachal Pradesh, 
AIR 1952 Him P & B 43. l o jny mjn d^Ihg 
reouirement of writ peiiti ope i^ rom j nTg w ith 
crt T nn tTrnrrts —strongly insisted 

Itrwn—rtTTT-fnffin? olT worn that standard 
\CSUld tend to reduce petitions under Art. Ub 
for the extraordinary remedy of high pieio- 
*ativo writs to the level of ordinary actions 
at law where, acting on the theory that if one 
shoots at the stars one mav at least succeed 
in hitting the tree, parties fire off allegations 
indiscriminately on the off-chance of some one 
or the other of th^m scorm<* a bull s eve. # A 
typical instance of this gambling spirit in liti- 
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gation is the plea of a defendant, sued on foot 
of a bond or a pronote, that the instrument is 
a forgery but that if the Court comes to a 
contrary finding an instalment decree be 
passed. A falling oil from the said standard 
is also likely to result, from the very nature 
of the extraordinary remedy, in an abuse of 
the process of the Court, as it has in the pre¬ 
sent case. 

(17) This petition could well be rejected, 
therefore, on the finding that the petitioner has 
been guilty of making deliberate misstatement 
of facts with a view to misleading the Court. 
Giving the petitioner the benefit of one cir¬ 
cumstance, however, namely the circumstance 
that the misstatements related only to the case 
in its more limited, and not the larger, aspect, 

I would pass on to a consideration of the other 
grounds taken by the petitioner. 

(18) Apropos the case in its larger aspect, 
the following appear to me, on a careful scru¬ 
tiny of the pleadings of the parties, to be the 
points that arise for determination. The first 
point does not arise from the respondents’ 
written reply but from a ruling relied upon by 
the learned Government Advocate. The points 
are: (1) Is the right claimed by the petitioner 
not a fundamental right? (2) If there be a 
fundamental right, whether ihere has been 
restriction or total deprivation in the peti¬ 
tioner’s exercise of it? If the latter, does it’ 
make any, if so what difference? (3) Is the peti¬ 
tioner entitled that the restriction or depriva¬ 
tion, as the case may be. be ordered to be 
removed on the mere ground that the cloth 
situation in the ‘ country has. if at all, im¬ 
proved? (4) Should the restriction or depri¬ 
vation be removed because, if at all, it is 
discriminatory and denies equality before the^ 
law to the petitioner? (5) Is the restriction, or £ 
deprivation, as the case may be, not justifiable 
on the ground of (a) reasonableness, and (b) its 
being in the interests of the general public? 
(6) Had the Chief Commissioner full and un¬ 
fettered discretion to impose the restriction? 
and (7) To what remedy, if any, is the peti¬ 
tioner entitled by a writ or otherwise? 

(19) The ruling relied upon by the learned 
Government-Advocate in connection with the 
first point was — ‘Sankarasubramonv v. State. 
AIR 1952 Trav-C 260. The facts of that case 
bear a striking resemblance to those of the 
present. The petitioner received and distri¬ 
buted varn as holder of a retail dealer’s licence 
under the Travancore Cotton Yarn Dealers 
Licencing Officer. 1124. but, as in the present 
case, his licence was not renewed, although tne 
necessary renewal fee was paid, on the ^9 u . n . d 
that the Government had decided that distri¬ 
bution of varn shall in future be made entirely 
through licensed Co-operative Societies. 

State professed to have adopted the policy as 
a step towards the development of hand-loom 
industry. It was pleaded that Cl. 6 of the said 
Order gave the authority concerned absolute* 
discretion in the matter, and that the restric¬ 
tion imposed was a reasonable one in puonc 
interest. The writ petition was dismissed oi 
the findings that under the said clause the 
authority concerned had absolute d^cretiO ’ 
and it was alwavs expected that the authority 
would exercise the power with discretion an 

not arbitrarily, that the objecl■ 
ment was a laudable one and the deterniinatton 
of that object was a matter of administratl^ 
character ar\d so not amenable to 
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certiorari, and that as the petitioner got his 
right to deal in yarn, a controlled article, 
under the leave and licence of the authority 
concerned it was not a fundamental right. 

In my opinion, the present petition also 
deserves to be dismissed, but on dillerent 
grounds. I shall therefore advert to the views 
expressed in the ruling only if it becomes 
necessary to do so. For purposes of the first 
point, however. I find myself unable, with all 
respect, to reject the present petition on the 
ground that the right claimed by the petitioner 
1 is not a fundamental right. In the opinion of 
the learned Judge, it was a fundamental right 
*so long as the yarn was a commodity avail¬ 
able in the open market*, but that as the peti¬ 
tioner ‘got the freedom to deal in yarn which 
was a legally controlled commodity only by 
virtue of a licence obtained from the officer 
appointed for the purpose, it was not a funda¬ 
mental right’. As conceded by the learned 
Judge, the right to deal in yarn was one of the 
fundamental rights guaranteed by our Consti¬ 
tution, being the right to carry on any trade 
or business under Art. 19 (1) (g). The mere 
fact that, due to certain economic or other 
exigencies, the scope for the exercise of that 
right was curtailed by the Central or State 
Legislature passing certain laws, like , the 
Essential Supplies (Temporary Powers) Act or 
the various Orders under it, in order to control 
the production, supply, distribution etc. of the 
commodity, does not mean that the right ceased 
to exist or ceased to be fundamental in its 
character. The fundamental character of the 
right to carry on any business or trade is gua¬ 
ranteed by the Constitution itself, so that it 
cannot be deprived of that character although, 
• no doubt, its exercise can be restricted, but 
♦l only within the limitatioas prescribed by Cl. 
". (6) of the said Article. Therefore, the restric¬ 
tive legislation, instead of creating the right, as 
the ruling under consideration seems to sug¬ 
gest, is itself liable to be held void under 
Art. 13 (1) of the Constitution if it restricts 
. any of the fundamental rights in excess of the 
prescribed limitations. I therefore hold that 
the right to carry on cloth business claimed by 
the petitioner is a fundamental right guaranteed 
by Art. 19 (1) (g) of the Constitution though 
subject to the limitations contained in Cl. (6) 
of that Article. 

(20) The next question is whether there has 
been restriction, or total deprivation, in the 
matter of the exercise of the said fundamental 
right by the petitioner. One restriction there 
certainly is, and that is that the petitioner’s 
right to trade in cloth is subject to control 
under the provisions of the Licencing and Dis¬ 
tribution Orders. It has had to take a retail 
dealer’s licence under the former Order, and, 
under pain of criminal liability, it cannot 
. violate the provisions of the Orders or the 
terms and conditions of its licence. For in- 
* stance, it cannot sell cloth at a price higher 
' than that fixed under the provisions of the 
Distribution Order. The petitioner does not, 
however, question the legality of these Orders 
. or the restrictions imposed thereby. What the 
petitioner complains against is the order issued 
by the State through its Civil Supplies depart- 
ment requiring the petitioner, along with the 
other retail dealers, to stop its business unless 
it became a member of one of the licensed 
Co-operative Societies. Now, it is clear that 
the petitioner’s business has not been totally 
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stopped since it is open to it to carry it on if 
it joins one of the co-operative societies total 
stoppage would result, therefore, due to tne 
petitioner's own decision not to join the socie¬ 
ties and not to the said order of the State. It, 
was laid down in — ‘Gopalan v. State ot 
Madras’, AIR 1950 SC 27. that . f . 

-the use of the word -restrictions m tne 
various sub-clauses seems to imply, in the 
context, that the rights guaranteed by the 
Article are still capable of being exercised 

.though the words ‘restriction’ and 

‘deprivation* are sometimes used as inter¬ 
changeable terms, as restriction may reach a 
point whore it may well amount to depri¬ 
vation.” 

In the nresent case, the right of doing cloth 
business is still capable of being exercised des¬ 
pite the said order of the State. I therefore 
hold that the petitioner in this case has not 
been deprived of its right but only restricted in 
the exercise thereof. The other question of 
the effect of the order if it had resulted in 
total deprivation, therefore, does not arise. 

(21) The contention of the petitioner that 
the restriction in question is liable to be re¬ 
moved by reason of the cloth situation in the 
countrv having improved is wholly untenable. 
The petitioner has cited a report in the Tribune 
of 20-5-1952 of a statement of the Commerce 
and Industry Minister in the. Parliament on 
19-5-1952 in support of its contention. But a 
report in a newspaper is only hearsay evi¬ 
dence; — ‘Bawa Sarup v. Crown’, AIR 1925 
Lah 299. Moreover, a newspaper is not one 
of the documents referred to in S. 78 (2). Evi¬ 
dence Act. by which the proceedings of the 
Legislature may be proved. These considera¬ 
tions apart, whatever may have been said in 
the Parliament by the Hon’ble Minister on the 
particular occasion, the fact remains that the 
operation of control under the provisions of the 
Essential Supplies (Temporary Powers) Act, 
1946, was still in force at the relevant time and 
has recently been further extended till 26-1- 
1955 by the Essential Supplies (Temporary 
Powers) Amendment Act 65 of 1952. Whether 
the cloth situation in the country was such 
as to do away with the necessity of controls 
is a matter of legislative policy, which, as 
pointed out in — ‘In re Art. 143, Constitution 
of India and Delhi Laws Act, 1912\ AIR 1951 
SC 332. is one of the essentials of the legis¬ 
lative function. To ask this Court to adjudi¬ 
cate upon the rights of the petitioner on the 
ground of improvement in the cloth situation 
of the country would therefore be to require 
it to do what Frankfurter J. described in — 
‘Secretary of Agriculture v. Central Roig Re¬ 
fining Co.\ (1950) 94 Law Ed 381, as “a sin¬ 
gular intrusion of the Judiciary into the legis¬ 
lative process.” 

(22) The next point relates to the alleged 
discriminatory nature of the order. The peti¬ 
tioner’s allegation is that as retail dealers 
licences are freely available in all the States 
in India generally, and particularly in some 
of the neighbouring places in the State of 
Punjab, like Dalhousie and JBakloh, the restric¬ 
tion in question involves discrimination be¬ 
tween one citizen of the Indian Union and 
others. It was therefore contended that the 
petitioner had been denied equality before the 
law guaranteed by Art. 14 of the Constitution. 
Before considering it on merits it has to be 
pointed out that there is over-statement in the 
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allegation. It is evident from the representa¬ 
tions and Government’s replies filed by the 
petitioner firm itself that the restriction in 
question was imposed, not on the petitioner 
alone, but on all the retail licence-holders in 
the State. The allegation of the petitioner that 
the restriction involves discrimination between 
one citizen of the Indian Union and others is, 
therefore, not correct. The discrimination, if 
any. is between the retail licence-holders of the 
State of Himachal Pradesh and those in the 
Indian Union generally and the neighbouring 
districts in the Punjab particularly. 

There is one aspect of the matter which 
presents some difficulty and no argument was 
advanced before me to solve the difficulty. The 
sphere of activity of the State of Himachal 
Pradesh must needs be confined within the 
four corners of the State It is powerless by 
the very limits to its territorial jurisdiction 
always to act in such a manner os to obviate 
discrimination between the citizens of Hima¬ 
chal Pradesh and the citizens of the rest of 
the country. Is the State of Himachal Pra¬ 
desh therefore to be precluded from taking a 
certain action with regard to the citizens of the 
State, even though the taking of the particular 
action be in the interests of the citizens of the 
State, and even though the action be not dis¬ 
criminatory qua those citizens ‘inter se\ simply 
because it involves discrimination between 
them and the 'citizens of the other States of 
the Union? To my mind, the answer to the 
question should be in the negative, for to hold 
otherwise would be to deny to our constitution 
its essential character of a federal constitution. 
There is no doubt that, regard being had to 
the provisions of Art. 245, which empowers the 
Parliament to make laws for the whole or any 
part of the territory of India, our constitution 
is only quasi-federal in character, and not 
strictly federal in the sense of the Parliament 
and the State Legislatures being independent 
and co-ordinate within their respective spheres. 
But. subject to that, each State has plenary 
powers to legislate for those who are actually 
within its jurisdiction. That being so, it 
necessarily follows that in doing so each State 
should, and in fact can. take into consideration 
only the economic and other considerations 
obtaining within its own territorial limits and 
not those prevalent outside those limits. As 
remarked in — ‘Wallace Bros, and Co. Ltd. v. 
Income-tax Commr. (Bombay)’. (1948) 2 Dom 
LR (PC) 848. in speaking of a subordinate 
Legislature. 

“The ambit of the powers possessed by it 
depends upon the proper construction of the 
Statute conferring those powers. No doubt 
the enabling statute has to be read against 
the background that only a defined territory 
has been committed to the charge of the 
Legislature. Concern by a subordinate 
Legislature with affairs or persons outside its 
own territory may therefore suggest a 
querv whether the Legislature is in truth 
minding its own business.” 

(23) That had reference to the proposition 
that so long as a State Legislature acts within 
its own competence it is immaterial what the 
extra-territorial effect of its action may be. On 
the same principle, it should be immaterial that 
the act produces inequality between the citi¬ 
zens of the State affected by the State action 
and those outside the State not so affected. 
The crucial test is that the ambit of the powers 


possessed by the State Legislature depends* 
upon the proper construction of the statute 
conferring those powers. Once that test is 
satisfied it matters not that inequalities of any 
kind, as a result of comparison of interests of 
the citizens of the State and of those outside thel 
State, are created. In the present case, what¬ 
ever be the other grounds of attack, it is not 
suggested that it was not within the ambit of 
the powers of the Chief Commissioner to 
impose restrictions on the retail dealers of 
Himachal Pradesh. He was therefore legi¬ 
timately minding his own business, and his 
action cannot be held to be invalid merely be¬ 
cause in consequence thereof the particular 
class of citizens of this State against whom that 
action was directed, namely, the retail cloth 
dealers, have been placed in a position which 
compares unfavourably with retail cloth 
dealers anywhere outside the State. 

(24) But even if it be supposed that a State 
must act so as not to create inequalities be¬ 
tween its citizens and the citizens of the Union 
outside the State, the petitioner hes failed to 
establish that any such inequality has in fact 
been created. The principle underlying the 
guarantee contained in Art. 14 of our Consti¬ 
tution, that the State shall not deny to any 
person inequality before the law, has been ex¬ 
pressed by Jennings in his Law of the Consti¬ 
tution in the following terms: 

“Equality before the law means that among 
equals the law should be equal and should 
be equally administered, that like should be 
treated alike.” 


» 

i 


(25) The Hon’ble the Supreme Court has laid 
down in — ‘Charanjit Lal v. Union of India’, 
AIR 1951 SC 41, as follows: 

“The guarantee against the denial of eaual 
protection of laws does not mean that iden- y 
ticallv the same rules of law should be made 
applicable to all persons within the terri¬ 
tory of India in spite of differences of cir¬ 
cumstances and conditions. As has been said 
by the Supreme Court of America, ‘Equal 
protection of laws is a pledge of the protec¬ 
tion of equal laws’, see — ‘Yick Wo v. Hop¬ 
kins’. (1885) 118 US 356 at p. 369, and this 
means ‘subjection to equal laws aonlving 
alike to all in the same situation’ vide — 
•Southern FW. Co. v Greene’. (1909) 216 US 
400 at p. 412. In ether words, there should 
be no discrimination between one person and 
another if as regards the subiect-matter of 
the legislation their position is the same.” 

It was further laid down as follows: 

“The Legislature undoubtedly has a wide 
field of choice in determining and classifying 
the subvert of its laws, and if the law deals 
alike with all of a certain class, it is nor¬ 
mally not obnoxious to the charge of denial 
of eaual protection: but the classification 
should never be arbitrary. It must always 
rest upon some real and substantial distinc¬ 
tion bearing a reasonable and iust relation . 
to the things in respect to which the classi¬ 
fication is made: and classification made 
without any substantial basis should be 
regarded as invalid.” , 

(26) According to the same ruling, tne 
burden of proving that there has been a 
transgression of constitutional principles is upon 
him who alleys it. Keening all the above 
Drinciples in view, it lav on the petitioner in 
this cace to prove, firstly, that there has been 
discrimination, and, secondly, that this nas 
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been so despite the position of the retail 
vendors of cloth in Himachal Pradesh being the 
same as in the Union of India generally el¬ 
even in the neighbouring districts of the 
Punjab particularly. 

(27) As regards the factum of discrimination, 
the petitioner’s allegation in para. 17 of the 
petition is that retail dealers’ licences are 
freely available to everybody in the whole of 
the remaining States of India and specially in 
Dalhousie and Bakloh in the Punjab which are 
quite near to Chamba. The allegation is too 
bold and sweeping in character to merit ready 
acceptance. The respondents have not cared, 
however, in their reply even to traverse the 
allegation. Strictly and technically speaking, 
therefore, it may be taken that the allegation 
is correct. But the second of the above two 
facts which it was incumbent on the petitioner 
to prove has not been established, namely, that 
the discrimination has been made despite the 
position of the retail dealers of cloth elsewhere 
being the same as in Himachal Pradesh. In 
point of fact, the petitioner has not even made 
an allegation to that effect. 


On the other hand, it has been specifically 
alleged on behalf of the respondents, and the 
allegation is supported by the affidavit of M. R. 
Chauhan, District Co-operative and Civil Sup¬ 
plies Officer Chamba, that the basis of the res¬ 
triction is the general complaint of the public 
due to mal-distribution and black-marketing of 
controlled goods by individual retail dealers. 
True, no instances of black-marketing have 
been cited, but that from its very nature it 
was not possible for the respondents to do. And 
yet, although no such instances may have 
. been cited, it was not impossible for the respon¬ 
dents to have formed a correct opinion on that 
point from the day-to-day working of the pre- 
restriction system. Indeed, they were pre¬ 
eminently in a position to do so. There is no 
suggestion that there was some ulterior motive 
in imposing the restriction. It is incredible 
that a public body like the State could be 
actuated by any ulterior motive. After all. 
the introduction of co-operative system entails 
some extra work for the State. The State 
could not therefore have imposed that extra 
work on itself if it did not really find itself 
constrained to do so on account of the exist¬ 
ence of black-marketing. 

It must also be remembered that the con¬ 
sumers of Himachal Pradesh are notoriously 
much more backward, and therefore likely to 
1 . a Prey to black-marketing much more 
easily^ than those in the neighbouring State of 
Im-i The said sworn allegation in the 

affidavit filed on behalf of the respondent has 
not been rebutted on behalf of the petitioner, 
r* ,s also extremely significant that no reason 
nas been suggested why the petitioner is un- 
viuing to join one of the existing co-operative 
societies or to form a new one according to law. 
ine petitioner is only harping on contentions 
infringements of rights under the 
constitution. One thing is also certain, and that 
js that, with the work of distribution entrusted 
L C » aU Y e societies . there will be no scope 
of qu+u 1 1een ?8 or black-marketing. In view 
cieffui Inese facts and circumstances, the irre- 
nri ran ? on £jnsion is that black-marketing did 
fn 6 ^ Hltnacha i Pradesh and that it was 
1? n or F? r to root out the evil that the restric- 
f que 5 tion was imposed. The petitioner 
ones not, of course, say-that black-marketing 


prevailed elsewhere also, or, in any case, that 
it prevailed elsewhere to the same extent as 
in this State. The conditions prevailing in this 
State were therefore not the same as else¬ 
where. That being so, the State were perfectly 
justified in singling out its retail cloth dealers 
tor the imposition of the restriction in ques¬ 
tion. The petitioner’s allegation that it has 
been denied equality before the law is therefore 
untenable. 

(28) By the same token, the next point ot 
whether the restriction is not justifiable on the 
ground of reasonableness and its being in the 
interests of the general public must be decided 
against the petitioner. There is no doubt that 
under Cl. (6) of Art. 19 of the Constitution the 
restriction has to be both reasonable and in the 
interests of the general public. That being so. 
the petitioner would be entitled to avoid the 
restriction if it can establish non-fulfilment of 
either, and not necessarily both, of these con¬ 
ditions. In dealing with the question of equa¬ 
lity before the law I have held that the con¬ 
tention of the respondents that the backward 
consumers of Himachal Pradesh were a prey to 
black-marketing, and that it was with the 
object of saving them from that evil that the 
restriction was imposed. There can be no 
doubt therefore that the restriction was im¬ 
posed in the interests of the general public. As 
regards reasonableness, it was held in — ‘Chin- 
tamanrao v. State of Madhya Pradesh*, AIR 
1951 SC 118, as follows: 

‘The phrase ‘reasonable restriction* connotes 
that the limitation imposed on a person in 
enjoyment of the right should not be arbi¬ 
trary or of excessive nature, beyond what i$ 
required in the interests of the public. The 
word ‘reasonable* implies intelligent care and 
deliberation, that is the choice of a course 
which reason dictates. Legislation which 
arbitrarily or excessively invades the right 
cannot be said to contain the quality of rea¬ 
sonableness and unless it strikes a proper 
balance between the freedom guaranteed in 
Art. 19 (1) (g) and the social control per¬ 
mitted by Cl. (6) of Art. 19. it must be held 
to be wanting in that quality.*’ 

As a test of whether a particular restriction is 
arbitrary it was further laid down in that 
ruling: 

-Unless it is shown that there is a reasonable 
relation of the provisions of the Act to the 
purpose in view, the right of freedom of 
occupation and business cannot be curtailed 
by it.’* 


uue ui me purposes or control of essen¬ 
tial commodities, cloth being one of those 
commodities, under S. 3 of the Act is their equi¬ 
table distribution and availability at fair prices. 
The restriction in question would eminently 
serve that purpose by entrusting the work of 
distribution of cloth to co-operative societies 
and thereby obviating the evil of black¬ 
marketing. The restriction is therefore not 
arbitrary. Furthermore, the restriction does 
not go beyond what is required in the interests 
ol the public, for hating achieved the object 
of securing cloth to the consuming public at 
controlled price, it leaves it open to the retail 
dealers to carry on their cloth trade os before 
l he restriction is therefore not excessive but 
on the contrary, it strikes a proper balance 
fo/m*? . the £reedom guaranteed under Art 
to . a P a $ cular class of Persons and 
the interests of the general public under d 
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(6). I therefore hold that the restriction is 
unassailable, being both reasonable and in the 
interests of the general public. 

(30) In view of the above findings it is not 
necessary to go into the question whether the 
Chief Commissioner had full and unfettered 
discretion to impose the restriction. It was 
strenuously argued on behalf of the petitioner 
that the provisions of the Distribution Order 
whereby the Chief Commissioner arrogated to 
himself such unfettered discretion were un¬ 
constitutional. It was further argued that the 
aforesaid rules subsequently framed by him 
were only departmental directives and lacked 
the quality of being a ‘notified order’ under the 
provisions of S. 3 of the Act. It may be that 
these contentions are well-founded. But it 
appears to me that once it has been found that 
the complaints of the petitioner are untenable 
inasmuch as it has not been denied equality 
before the law, and although restricted in the 
exercise of its fundamental right to carry on 
cloth business the restriction is both reasonable 
and in the interests of the general public, the 
petitioner will not be entitled to any relief 
simply because the act of the respondents was 
otherwise unconstitutional. This Court will not. 
in exercise of its jurisdiction under Art. 226 of 
the Constitution, undertake a roving commis¬ 
sion to adjudicate upon the constitutionality or 
otherwise of the acts of the executive or the 
Legislature even though the petitioner may have 
failed to make out a case for the enforcement 
of fundamental rights. On the subject of de¬ 
legation of legislative power without any stand¬ 
ard for the guidance of the delegate, there ap¬ 
pears the following passage in Willis’ Consti¬ 
tutional Law: 

“Is it proper classical ion to put in one class 
those who gel the consent of a board or of an 
official and into another class those who do 
not where no standard is set up to control the 
action of the board or official? Some cases 
answer this question in the affirmative, while 
other cases answer it in the negative. Per¬ 
haps the best view on this subject is that due 
process and equality are not violated by the 
mere conference of unguided power but only 
by its arbitrary exercise by those upon whom 
conferred.” 

(31) It would follow therefore that it will 
avail a petitioner nothing if all that appears is 
that the power in exercise of which a legisla¬ 
tive or executive body has performed an act is 
capable of being exercised unconstitutionally 
unless it is also shown that in the particular 
case that power has in fact been exercised ar¬ 
bitrarily. Again, in speaking of the scope of the 
corresponding Art. 32 it has been laid down m 
— ‘Charanjit Lai v. Union of India’, AIR 19al 
S C 41, at p. 52. para. 44, as follows: 

“The application before us under Art. 32 of 
the Constitution is on behalf of an individual 
shareholder of the Company. Article 32. as 
its provisions show, is not directly concerned 
with the determination of constitutional vali¬ 
dity of particular legislative enactments. What 
it aims at, is the enforcing of fundamental 
rights guaranteed by the Constitution, no 
matter whether the necessity for such en¬ 
forcement arises out of an action of the exe¬ 
cutive or of the Legislature. To make out 
a case under this Article, it is incumbent 
upon the petitioner to establish not merely 
• that the law complained of is beyond the 
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competence of the particular Legislature as 
not oeing covered by any ot the items in the 
legislative lists, but that it affects or invades 
his fundamental rights guaranteed bv the 
Constitution, of which he could seek enforce¬ 
ment by an appropriate writ or order.” 

And again at p. 60. para. 73: 

“it is clear, therefore, that Art. 32 can only 
be invoked for the purpose of the enforce¬ 
ment of the fundamental rights. Article 32 
does not permit an application merely for 
the purpose of agitating the competence of the 
appropriate Legislature in passing any parti¬ 
cular enactment unless the enactment also 
infringes any of the iundamental rights.” 

It may therefore be that the action taken by 
the Chief Commissioner was beyond his legis¬ 
lative competency, but unless it is shown that 
it affected or invaded the petitioner's funda¬ 
mental rights guaranteed by the Constitution 
so as to entitle it to seek enforcement of the 
same by an appropriate writ or order, the 
petitioner cannot be said to have made out a 
case for relief under Art. 22G. The sixth 
point therefore does not arise for determination. 

(32) Before I conclude I must briefly discuss 
the rulings cited by the learned counsel for the 
petitioner. One was — ‘Balakrishnan v. State 
of Madras’, AIR 1952 Mad 565. The provision 
of the Cotton Textiles (Control) Order im¬ 
pugned in that case not only conferred unfetter¬ 
ed discretion on the authority in question, but 
that discretion was in fact exercised in a dis¬ 
criminatory manner to the prejudice of the 
petitioner. The discretion has not been exer¬ 
cised in a discriminatory manner in the pre¬ 
sent case. The next case cited was — *Chin- 
tamanrao v. the State of Madhya Pradesh’, AIR 
1951 S C 118. That was a case of complete 
stoppage of business by an arbitrary exercise 
of power which had no relation to the object 
which the particular legislation sought to 
achieve, which, as already shown, is not the 
case here. I have followed the interpretation 
put upon the phrase “reasonable restriction” 
in that case. The case of — ‘Anumathi Sadhu- 
khan v. A. K. Chatterjee’, AIR 1951 Cal 90, is 
distinguishable for the same reasons as the 
Supreme Court ruling just cited. The case of 

— ‘Rashid Ahmed v. Municipal Board, Kairana’, 
AIR 1950 S C 163, has no application for that 
was a case of umeasonable restriction due to 
creation of a monopoly. As regards — ‘Ro- 
mesh Thapar v. State of Madras’, AIR 1950 S 
C 124. the principle laid down there that 

“so long as the possibility of a law being ap¬ 
plied for pui-poses not sanctioned by the 
Constitution cannot be ruled out, it must be 
held to be wholly unconstitutional and void” 
does not come in for application in the present 
case since, unlike the present case, the law in 
question there was held not saved by the rele¬ 
vant limitation cl. (2) of Art. 19. The case of 

— ‘In re Subrahmanyam’, AIR 1950 Mad 308(2), 
lays down that a notification not published in 
the official gazette is not valid. But, as advert¬ 
ed to above, the question of determination of 
the validity of the rules promulgated by the 
Chief Commissioner on 22-8-1951 does not arise 
in this case. Cancellation of licence in — 
‘Dalchand v. Commr. Food and Civil Supplies, 
AIR 1952 All 61. was held illegal on a circum¬ 
stance peculiar to that case, namely, that rea¬ 
sons for cancellation were not recorded as re¬ 
quired bv cl. 12 of the particular Licencing 
Order These were all the rulings cited, and n 
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has been shown that none of them is oi any 
help to the petitioner. 

(33) In* the result, therefore. I hold that al¬ 
though petitioner's fundamental right of carry¬ 
ing on cloth business under Art. l!)(l)(g) has 
been restricted by its being required to join 
one of the licensed co-operative societies or to 
form one according to law, the restriction is a 
I reasonable one in the interests ot the general 
public, and it does not also deny tiie petitioner 
iequality before the law. I further hold that, 
in view of. the above findings, the petitioner is 
not entitled to seek enforcement of its said right 
under Art. 226 of the Constitution, and tnat 
therefore the petitioner is entitled to no relief 
even though the power in exercise of which the 
restriction has been imposed may have been 
capable of being exercised unconstitutionally. 
The petition is accordingly dismissed and the 
petitioner is ordered to pay Rs. 6U/- as costs to 
the respondents. 

(34) It is certified under Art. 132(1) of the 
Constitution that substantial questions ot law 
as to the interpretation of the Constitution (af¬ 
fecting the interests of a large number of per¬ 
sons belonging to the class of retail cloth 
dealers in Himachal Pradesh) are involved in 
this case. 

A/K.S. Petition dismissed. 

A.I.R, 1953 HIM. P. 49 (Vol. 40, C. N. 20) 
CHOWDHRY J. C. 

Choudhri, Petitioner v. Ram Saran Das and 
another, Respondents. 

Civil Revn. No. 0 of 1952, D/- 26-8-1952. 

Civil P. C. (1908), O. 21 R. 61 — While 
deciding objection, Court can incidentally go 
into question of title — Wrong decision — No 
revision — (Civil P. C. (1908), S. 115). 

In order to dismiss the claim of the 
objector under O. 21 R. 61, it is not suffi¬ 
cient for the Court merely to hold that the 
property was in possession of the judgment- 
debtor, but it is further necessary for it to 
hold that the judgment-debtor was in pos¬ 
session of the property as his own & not on 
account of any other person. While thcre- 
fpre possession is no doubt the main ques- 
. tion for determination, the question of title 
may have to be gone into in order to as¬ 
certain that the nature of the possession 
was such as contemplated by the rule, i.e. 
possession of the judgment-debtor as his 
own property and not on account of any 
?ther person. There is nothing in the rule 
m question debarring the Court deciding an 
objection under O. 21, R. 58, from going 
mto the question of title, provided it does 
. so only incidentally for determining the 
main question of possession. Nor would 
any party be prejudiced thereby, for the 
question of title being only incidentally, 
and not directly and substantially, in issue, 
any decision on that question would not 
.operate as res judicata in any future pro¬ 
ceedings between the parties. (Para 3) 
therefore as the Court deciding 
tne objection has complied with the above 
provision, even though in doing so he may 
nave arrived at erroneous findings, it can- 

{!?* i have acted with material 

irregularity in the exercise of its jurisdic- 
uon, and there would therefore be no ground 
interference by the High Court in revi- 

Ann*. 49S • 9 i 4 £ at l 42 > Rel - on - ( p ^a 3) 
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Indar Singh Karwal, for Petitioner; R. N- 
Malholra, lor Judgment-debtor (Dharamaas - 
Ram Saran Das, decree-holder present m person 
REFERENCES: Courtwise/Chronological/ Para* 
(’39) AIR 193‘J All 117: (180 Ind Cas 249» 

(’48) 52 Cal WN 56 

(’44) AIR 1944 Pat 242: (23 Pat 365) 

ORDER: This is an application by oik* 
Choudhri tu revise the order of the Senior 
Subordinate Judge Alahasu, dated 30-11-1951. 
dismissing his objection under O. 21, R. • 58. 
Civil P. C, against the attachment of certain, 
land in execution of the decree ot Ram Saran 
against Diiaram Das. 

(2) The attachment was made on 28-10-105** 
and the objector laid claim to the property 
under a sale-deed dated 25-1-1950. The Sub¬ 
ordinate Judge dismissed the objection on tile 
findings that the objector was not in possession 
of the attached property, and that the sale-deed 
m question passed no title to him. He also 
overruled the objector’s contention tha> the 
property had not been validly attached. 

(3) It was strenuously contended by the 
learned counsel for the objector-petitioner that 
this is a fit case for interference by this Court 
because the learned Subordinate Judge ha> 
acted with material irregularity in exercise oi 
his jurisdiction in going into the question oi 
title. A number of rulings were cited by him 
in support of his contention, but I do not deem 
it necessary to consider them. The petitioner's 
claim has been disallowed under R. 61. The 
relevant portion of that rule applicable in the 
present case required a finding that the pro¬ 
perty was at the time of attachment in the pos¬ 
session of the judgment-debtor as his own pro¬ 
perty and not on account of any other person. 
It follows, therefore, that it would not have, 
sufficed for the Court merely to hold that it was! 
in possession of the judgment-debtor, but it was! 
further necessary for it to hold that the judg-1 
merit-debtor was in possession of the property 
as • his own and not on account of any other 
person. While, therefore possession is no doubt 
the main question for determination, the ques¬ 
tion of title may have to be gone into in order 
to ascertain that the nature of the possession 
was such as contemplated by the rule, i.e., pos¬ 
session of the judgment-debtor as his own pro¬ 
perty and not on account of any other person. 
So long therefore as the Court deciding the ob¬ 
jection has complied with the above provision, 
even though in doing so he may have arrived 
at erroneous findings, it cannot be said to have 
acted with material irregularity in the exercise 
of its jurisdiction, and there would therefore be 
no ground for interference by this Court in re¬ 
vision. There is nothing in the rule in question 
debarring the Court deciding an objection un- 
der O. 21, R. 58, Civil P. C., from going into 
the question of title, provided it does so onlv 
incidentally for determining the main question 
of possession. Indeed, the true nature of pos¬ 
session contemplated by R. 61 may not in cer¬ 
tain cases be capable of determination without 
going into the question of title also. Nor 
would any party be prejudiced thereby for the 
question of title being only incidentally, and 
not. directly and substantially, in issue, anv 
decision on that question would not operate as 
res judicata in any future proceedings bet- 

r n •<?£ P PK ties ', i support for this view 
AIR 1?4? 242 DCbl V ' Sm ' Annapurna Da '"- 

So * a r as the present case is concerned 
the learned Subordinate Judge has not disposed 
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of the objection merely on a finding of title, as 
v:as the case in — Protiva v. Reliance Bank 
Ltd., 52 Cal WN 56, cited by the learned coun¬ 
sel for the petitioner, or in — Bachu Lai v. 
Ram Din', AIR 1939 All 117. He has come to 
a definite finding that the possession o! the 
attached property was still with the judgment- 
debtor despite the sale-deed. As to whether 
that finding, or the finding that there was no 
illegality or irregularity in the attachment, was 
erroneous, that would be no ground for inter¬ 
ference in revision for the Court below had the 
jurisdiction to arrive at even erroneous find- 
ngs on those questions. The application in 
xvision is rejected with costs. 


3 R.G.D. 


Revision dismissed. 
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Surat Ram, Appellant v. Mt. Nardu and an- 
•other, Respondents. 

Misc. First Appeal No. 37 of 1951, D/- 2-12- 

1952. 

(a) Guardians and Wards Act (1890), S. 25 
— Father’s right to custody. 

Contest between father and mother — Child 
of tender age — Father marrying for second 
time and having children from second wife — 
No allegation by lather that child was not 
properly cared for or educated by mother — 
It would not be for the welfare of the minor 
to be removed from the custody of mother 
and he placed in the custody of father — Time 
limit for the return of the minor to the 
father’s custody held could not be fixed. ‘Case 
Jaw discussed.’ (Paras 5, 6, 11) 

Anno: G. and W. Act, S. 25, N. 7, 8. 

(b) Evidence Act (1872), Ss. 101 to 103 — 
Welfare of minor — (Guardians and Wards 
Act (1890), S. 25). 

Where the contest with regard to the cus¬ 
tody of a child of tender age lies between its 
father and mother the welfare of the minor 
in remaining in custody of the mother is so 
patent that the onus would really lie upon the 
father who wishes to take it away from the 
custody of the mother, especially where the 
father has married a second time: AIR 1929 
Mad 81, Disting. (Para 7) 

Anno: Evidence Act, Ss. 101 to 103, N. 1, 6; 
G. Sc W. Act, S. 25 N. 1, 7, 8. 

K. C. Pandit, for Appellant; Durga Das 

Khanna, for Respondents. 

REFERENCES: Courtwise/Chror.ological/ Paras 
(’22) 44 All 587: (AIR 1922 All 338) 10 

(’24) 46 All 706: (AIR 1924 All 622) 10 

(’22) AIR 1922 Bom 405: (68 Ind Cas 518) 8 
(’41) AIR 1941 Bom 103: (ILR (1941) 
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(’42) AIR 1942 Cal 215: (200 Ind Cas 362) 11 

i*39) AIR 1939 Lah 359: (41 Pun LR 841) 9 

i’29) AIR 1929 Mad 81: (120 Ind Cas 747) t 

;’46) AIR 1946 Mad 110: (223 Ind Cas 464) 9 

(’50) AIR 1950 Mad 306: (1950-1 Mad LJ 

33) 

(’52) AIR 1952 Mad 280 9 

/ ’48) AIR 1948 Oudh 266: (1948 Oudh WN 

126) 8 

i ’34) AIR 1934 Rang 49(1): (149 Ind Cas 

1045) 10 

JUDGMENT: This is an appeal under section 
47, Guardians and Wards Act against the judg¬ 
ment and order of the S?nior Subordinate Judge 
of Mahasu dated 29-9-1951 dismissing the applica¬ 
tion of the appellant Surat Ram under section 25 


of the Act for the custody of his minor son Ba- 
lak Ram. 

(2.» The contest in this case is between the 
father and the mother of the child, named Mt. 
Nardu. 1 have heard learned counsel for the par- 
ties and am of the opinion that the decision of 
the Court below should not be interfered with. 

(3' As the wordings of section 25 of the Act 
themselves show, it is the welfare of the minor 
which is to be the main factor in deciding the 
question of its custody. There is no doubt that 
as between the appellant and the respondent the 
former has the preferential right not only to his 4 
appointment as guardian of the person and pro¬ 
perty of the minor, wnerever any such question 
arises, but also to the custody of the minor. In 
some cases the mere fact of his bearing such rela¬ 
tion to the minor may by itself lead to the con¬ 
clusion that it is in the interest of the minor that 
it should return to his custody. There may be 
other cases, however, where inspite of that rela¬ 
tionship it may not be for the welfare of the mi¬ 
nor to return to his custody. And where the 
contest, as in the present case, is between a father 
and a mother, the advantage which the former 
has over the latter by reason of his right as a 
natural guardian cannot by itself be a determin¬ 
ing factor, and in such a case the question of the 
welfare of the minor assumes much greater im¬ 
portance. The facts and circumstances of this 
case have to be taken into consideration in order 
to see whether it is in the interest of the minor 
Balak Ram to return to the custody of the pre¬ 
sent appellant. 

(4> The facts which are not in dispute in this 
case are the following. The appellant and the 
respondent were married about 16 years ago. It 
appears that there was one other son bom of this 
union, but he died. The minor in question was 
born on 15th Phagun 2002 B.. so that at the time y 
of the filing of the present application he was 2 
about 5 years and 7 months old, and his age at 
the present moment is 6 years and 9 months. 
There is nothing to show that the relations bet¬ 
ween the parties were anything but normal un¬ 
til the appellant married a second time. This 
second marriage appears to have taken pl^e when 
the minor was about a year and half old, i. e. 
sometime in the year 1948. Thereafter the re¬ 
lations between the husband and the wife be¬ 
came strained, and this was presumably due to 
the fact of the second marriage. 

The appellant had to file against her a suit ior 
restitution of conjugal rights in December 1950. 

His allegation is that about 13 months before ms 
filing that suit. i. e. about November 1949. sne 
left him with the child. The suit resulted in a 
compromise decree and Mt. Nardu returned totne 
appellant and lived with him for about_a month 
She however again left him on 5-3-1951, taking 
the child away with her. She has since been 
living with her parents and latterlv with her 
mother at Simla. Mt. Nardu has admittedly no 
independent means of livelihood, but she and tne 
child arc being maintahied by Mt. Nardu’s motnei 
who is earning on the business of selling mu* k 
at Simla. The present application was made on 
23-4-1951. The petitioner is a forest-guard gett- 
in? Rs. 60/- p. m. His parents are alive ana 
thev live in the ancestral home in village Ham- 
wan. Tehsil Arki. The appellant's second wile 
along with four children born of this second 
marriage live with him. 

(5) The Court below has found, and the fjna- 
ings have not been challenged, that the appelaa 
is not a man of immoral character andI that he 
able to support the minor. That Court, has 
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ever dismissed the appellant's application on the 
ground tnat it is impossiole to lind an adequate- 
substitute tor a mother for the custody of a child 
of tender years, and consequently the mother is 
preferable to the father. That Court has there¬ 
fore held that it is not for the weliure of the mi¬ 
nor Baiak Ram that he shou.d return to the cus¬ 
tody of the appellant. At the same time, that 
Court provided that the appellant should be en¬ 
titled to have access to the minor, the method of 
regulating access being left to the parties them¬ 
selves. The Court also laid down that in case 
N the appellant ever found that the minor was not 
*1 being properly cared for cr educated, it would be 
open to him to make a proper application to the 
Court. The Court below has however not dis¬ 
cussed ‘in extenso’ the various factors appearing 
on the record, although the same may have weigh¬ 
ed with it in passing the aforesaid order. If it 
were merely the tender age of the child, I would 
have found it difficult to uphold the decision of 
the Court below’. There are however the following 
circumstances which are undisputed, and which, 
in my opinion, support the finding of the Court 
below that it would not be for the welfare of the 
minor, at least at the present stage, that he 
should be made to return to the appellant. 

(6) The first and foremost circumstance is that 
the appellant has married a second time, and that 
on account of this second marriage the relations 
between him and his first wife, Mt. Nardu, be¬ 
came strained. This second marriage took place 
about four years ago, and except for a short pe¬ 
riod of about a month or so Mt. Nardu and the 
minor have been living away from the appellant 
ever since. In other w’ords. ever since the minor 
was about 2 years and 9 months old he has not 
been living under the same roof with his father, 
the present appellant. On the face of it. there- 
f. fore it cannot be for the welfare of a minor aged 
71 only 6 years and 9 months to be taken away from 
the tender care of his own mother and placed 
under the same roof with a step-mother and step¬ 
brothers and sisters. There can be no two opi¬ 
nions as to the fact that as between a real mother 
and a step-mother the welfare of a minor is safer 
in the hands of the former. In fact, the treat¬ 
ment of a step-mother towards her step-child is 
notoriously so bad that it might even be said that, 
unless the circumstances make it otherwise obli¬ 
gatory, the welfare of the minor demands that it 
should not be placed in her custody. Of course, 
is the appellant, the minor’s own father, 
7 10 Pttys for the custody of the child and not the 
step-mother. But it goes without saving that 
to allow the appellant's application would be vir¬ 
tually to place the minor in the custody of the 
nm P J? other * for the exigencies of his service 

Tmo d r necessitat€ the a PPenant's living mostly 
m the house * and looking after of 
tne minor would therefore naturally devolve upon 
the step-mother. 
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Nov;, as between a father and a maternal grand¬ 
father of a child the position of the former from 
the point of view of the welfare of the minor is 
clearly preferential. That cannot however be 
said to be the case where the contest with regard 
to the custody of a child of tender age lies bet¬ 
ween its father and mother, as in the present case. 
And when that is the case, the welfare of the 
minor in remaining in custody of the mother is 
so patent that the onus in question would really 
lie upon the father who wishes to take it away 
from the custody of the mother, especially where 
the father has married a second time. 

As observed in this ruling itself, the decision 
of the question whether it would be for the wel¬ 
fare of the child to return to the custody of its 
guardian must depend entirely upon the circum¬ 
stances of each case. In the present case therefore 
it was for the appellant to show that there exist¬ 
ed any circumstance which would lead to the con¬ 
clusion that it was not for the welfare of the 
mother that it should be allowed to continue to 
be in the custody of its mother. That, as I have 
already stated, the appellant lias failed to show. 
That being so, it would rather go to show that the 
reason why the appellant wants to obtain the cus¬ 
tody of the minor is not so much the welfare of 
the minor as a desire to spite the minor’s mother 
for not coming back and living under the same 
roof with him and her co-wife. 

(8) In the view that I have taken of the matter 
I find support from a number of rulings cited by 
the learned counsel for the respondents. These 
are — ‘Bai Tara v. Mohanlal Laliubhai', A. L R. 
1922 Bombay 405, — ‘Sarswathibai v. Shripad', 
A. L R. 1941 Bom 103 and — ‘Sushila Ganju v. 
Kunwar Krishna', A. I. R. 1948 Oudh 266. The 
first two rulings have been referred to and relied 
upon in the last, and I cannot do better than cite 
the following observations of Kidwai J. in the 
last mentioned rulings: 

‘ In making this choice it is not the right of the 
two parents that will determine the decision of 
the Court nor even who is at fault for the pre¬ 
sent sorry state of affairs but what, in the cir¬ 
cumstances of the case as they actually exist 
is for the welfare of the minor". 

And again: 

Then we have the fact that the father has 
married again and the minor consequently has a 
step-mother. A Hindu may have several wives 
and. in the circumstances of the present case 
Mr. Kunwar Krishna cannot be blamed for 
having married again after all his attempts to 
persuade his wife to return had failed & h" hod 
waited for her for about four years. It Is also 
true that a step-mother may well look after 
her step-children better than the real mother. 

this is the exception rather than 
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husband. The advantage therefore lay distinctly 
with the father from the point of view of the 
welfare of the minor. The next rilling cited by 
him was —Mir Mahomed Bahauddin v. Mujee 
Bunnisa Begam\ AIR 1952 Mad 280. That was 
again a case of appointment of guardian, and. 
moreover, the mother oi the minor had been 
divorced and had married a second time there¬ 
after. That being so, the choice lay between a 
step-father on the one side and a step-mother on 
the other. The same remarks apply to two other 
rulings cited by the learned counsel for the ap¬ 
pellant, i.e. —'Ml. Basant Kaur v. Gian Singh’, 
AIR 1939 Lah 359 and — ‘Abubacker v. Mari- 
yumma’, AIR 1946 Mad 110. 

(10) Another case cited by the learned counsel 
for the appellant was — ‘khundi Devi v. Chote 
Lai’, 44 All 587, but, as specifically remarked in 
that case, there was no circumstance adduced 
against the father which could show that the 
welfare of the minor would suffer by its being 
placed in his custody. In — *Zaw Maung v. 
Maung Hla Din'. AIR 1934 Rang 49 (1), the 
contest of the father did not lie with the mother 
of the minor, she being dead, but with a man 
with whom she had been living. Here again, the 
welfare of the minor in being put into the cus¬ 
tody of its father was patent on the lace of it. 
In —‘Sukhdeo Rai v. Ram Chander Rai’, 
46 All 706, also the contest lay between 
the father and two of the mother’s father’s 
relations of the minor, and not with the 
mother who was dead. It is clear therefore 
That the facts and circumstances of the cases 
relied upon by the learned counsel for the ap¬ 
pellant were clearly different. And even in those 
cases the guiding factor was always described as 
the welfare of the minor. 

(11) Lastly, .it was argued by the learned coun¬ 
sel for the appellant, on the authority of — 
■Jwalaprosad v. Bachulal', AIR 1942 Cal 215, that 
a time limit should be fixed by this Court after 
which the minor may return to the custody of 
the appellant. That was however a case where the 
District Judge had already fixed a period of 1J 
years after which he directed that the minor 
should return to the custody of the father. & this 
order was maintained by the High Court as a 
reasonable one. In that case the minor was 8 
years old, so that if the same criterion were to 
be applied.here a direction would have to be 
given that the minor should return to the 
appellant about 2 \ years hence. I do not how¬ 
ever think that any particular age can be fixed 
as the proper one of the return of a minor to 
the custody of his lawful guardian, lor each case 
must be decided according to its own facts and 
circumstances. These circumstances may be the 
health of the minor and his general physical and 
mental growth, about none of which could any¬ 
thing be said at present with certainty. These 
are matters which can properly be decided only if 
and when the present appellant moves the Court 
again for the custody of the minor. One circum- 
I stance which might entitle the appellant, to 

move the Court again for the custody of the 
minor can be that the minor is not being pro¬ 
perly cared for or educated, as already provided 
for in the decision of the Court below. I am 
therefore unable to accede to the request of the 
learned counsel for the appellant that a time 
limit for the return of the minor to the appel¬ 
lant’s custody should be fixed in this case. 

(12) The appeal is dismissed with costs and tht 
Judgment and order of the Court below are 

affirmed. , .. . 

B/ DH . •• Appeal dismissed. 
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Budhe Ram, Defendant-Appellant v. Hira 
and others, PlaintilTs-Respondents. 

Second Appeal No. 15 of 1952, D/- 26-12-1952. 

(a) Civil P. C. (1908), O. 7 Rr. 14 and 18 
— Non-compliance with R. 14. 

The mere fact that compliance with the 
provisions of O. 7, R. 14 was not made does 
not totally debar the production of the docu¬ 
ment or its secondary evidence. The Court has 
the power to allow the production of such a 
document or secondary evidence relating 
thereto under Rule 18 of the said Order des¬ 
pite the omission. (Para 4) 

AnnorC.P.C., O. 7 R. 14 N. 1; R. 18 N. 1. 

(b) Civil P. C. (1908), S. 100 and O. 7, 

R. 14 — Objection based on O. 7, R. 14 — 
Objection cannot be raised for first time in 
second appeal. (Para 4) 

Anno: C. P. C., Ss. 100 and 101, N. 56; O. 7, 

R. 14, N. 1. 

(c) Evidence Act (1872), S. 65 — Objection 
as to admissibility — (Civil P. C. (1908), 

S. 100). 

The objection that the trial Court should 
have first recorded a finding that the original 
deed did exist and was in possession of the 
defendant and only then permitted the plain¬ 
tiff's to produce secondary evidence as to the 
contents of the document, cannot be raised for 
the first time in second appeal. (Para 4) 
Anno: Evi. Act, S. 65, N. 13; C.P.C., Ss. 100 
and 101, N. 56. 

(d) Evidence Act (1872), S. 89 — Plaintiff’s 
allegation that document had been effected and 
was in defendant’s possession found to be 
correct — Defendant cannot, without produc¬ 
ing document, contend that it was not stamped 
according to law: AIR 1922 Lah 401 (2), 95 
Ind Cas 444 (Lah) and AIR 1938 Lah 90, 

Disting. , ( para 7) 

Anno: Evi. Act, S. 89 N. 1. 

(e) Evidence Act (1872), S. 21 — Admission 

by ‘Mukhtar’. . # ... 

Where in a suit for a declaration that, a 
partition having already taken place, the 
defendant was not entitled to have it reparti¬ 
tioned, the plaintiff files a certified copy of a 
previous statement made by the defendants 
4 m uk lita r-e-a in’ admitting partition and an 
ample opportunity is given to the defendant to 
explain the admission but it is not availed of 
by him, the admission can be used in evi- 
deuce. 8> 

Anno: Evidence Act, S. 21 N. 2. 

Hira Lai, for Appellant; Thakur Prasad, for 
Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 
(’22) ATR 1022 Lah 401(2): (3 Lah 282) 7 

(’26) 05 Ind Cas 444: (27 Pun LR 268) ■ 

(•30) AIR 1030 Lah 714: (11 Lah 632) « 

(’38) AIR 1038 Lah 90: (181 Ind Cas 642) 7 

JUDGMENT: This is a second appeal by the 
defendant Budhe Rani. One Bhagi had nvo 
sons. Dile Ram and Mnni Ram. The appellant 
is the only son of Dile Ram and thepontiffs 
and ‘pro forma’ defendant belong to the branc 
of Mani Ram. Budhe Ram applied o 
revenue authorities for partition of land in ree 
villages Balaun, Thach & Bahndi. The Pontiff 
put in objections that a private partition had at 
ready taken place. On their being| so directed by 
the revenue authorities, the plaintiftb 
present suit for a declaration that by reason of 
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the joint family property having already been 
partitioned about 25 years previously, the de¬ 
fendant-appellant was not entitled to have it 
repartitioned. 

Both the Courts below have decreed the 
plaintiffs’ suit, and now Budhe Ram defendant 
has filed this second appeal. It may be stated 
‘in limine’ that the only point for determination 
in this appeal is whether the plaintiffs* allega¬ 
tion of private partition is correct. It is not 
necessary to hold further as to whether the 
properties were allotted between the two 
branches as alleged in the plaint. The reason 
is that this is not a suit for partition but mere¬ 
ly for a declaration that, a partition having al¬ 
ready taken place, the defendant-appellant was 
not entitled to have it repartitioned. 

(2) It appears that during the pendency of 
the suit in the trial Court the plaintiffs applied 
that at the time of partition a partition-deed 
was executed by the parties and the same had 
been handed over to the defendant-appellant, 
and that he be required to file the same. The 
Court gave notice to the defendant to produce 
the document or show cause against it. The 
defendant replied that he had no such docu¬ 
ment, and in fact no such document had been 
effected. The trial Court allowed secondary 
evidence .to be produced to prove the contents 
of the partition-deed. 

It was argued by the learned counsel for the 
defendant-appellant that as there was no parti¬ 
tion no such deed was ever executed, and that 
the trial Court should not have allowed secon¬ 
dary evidence to be produced unless it had first 
arrived at the conclusion that the original was 
or appeared to be in the possession or power 
of the defendant-appellant, as required by S. 65, 
Evidence Act. He further argued that the 
plaintiffs-respondents had also to prove* that 
the document was duly stamped before they 
could prove its contents by secondary evidence. 

The testimony of the witnesses Bholu and 
Premu produced by the plaintiffs as two of 
the four Panchas who effected the partition and 
attested the partition-deed was criticised as 
inadmissible since they were illiterate 
and could not, therefore, be persons who 
bad themselves seen the document, as required 
by S. 63 (5). Evidence Act. The learned coun¬ 
sel for the defendant-appellant further referred 
to various circumstances negativing the theory 
partition set up by the plaintiffs. These 
were that no mutation in the revenue records 
was ever made in accordance with the alleged 
allotment of shares, and that there was great 
disparity in the shares according to the plain¬ 
tiffs case, the area of land allotted to the 
plaintiffs’ branch being greatly in excess of 
that allotted to the defendant. 

(3) The last two circumstances are explic¬ 
able, and the explanation actually offered by 
the plaintiffs does not appear to have been 
•improperly accepted by the Courts below. The 
Plaintiffs* witnesses have stated that allotment 
of land was made on the basis of areas actually 
under cultivation and not on the basis of the 

, acrea & e - They have further stated that 
xne defendant was compensated by the allot¬ 
ment of a ‘gharat*. It is noteworthy that the 
oerendant had not the courage to go into the 
witness-box and deny these facts. This omis- 

on the part of the defendant-appellant to 
™°^ e * nto * he witness-box is an important cir¬ 
cumstance in this case, and I shall advert to 
it presently. 


As regards the contention that, the alleged 
partition was not followed by any mutation in 
the revenue records, it is not an unprecedented 
phenomenon. In my opinion, the most import¬ 
ant fact to be considered in the present case 
is whether or not a deed of partition, was 
effected, lor if the plaintiffs’ allegation in that 
behalf be correct, non-production of the docu¬ 
ment by the defendant raises a strong presump¬ 
tion against the deience contention and in 
favour of the plaintiffs* case. I, therefore, 
proceed to take up this important point. 

(4) It was strenuously argued by the learned 
counsel for the defendant-appellant that no 
mention of the partition-deed was made in the 
plaint, and that the plaintiffs did not file along 
with the plaint a list mentioning the partition- 
deed as a document, whether in their posses¬ 
sion or power or not, on which they relied as 
evidence in support of their claim, as required 
by O. 7, R. 14, Civil P. C. There can be no 
doubt about these omissions on the part of the 
plaintiffs, but the mere fact that compliance 
with the provisions of O. 7, R. 14 was not made 
did not totally debar the production of the 
document or its secondary evidence. The Court 
had the power to allow the production of such 
a document or secondary evidence relating 
thereto under R. 18 of the said Order despite 
the omission. 


And the record shows that when the plain¬ 
tiffs applied to the Court for an order to the 
defendant to produce the document, the trial 
Court passed an order directing the defendant 
to file the deed or show cause against it after 
hearing arguments-on both sides. The order is 
a detailed one and dated 26-9-1950. It is note¬ 
worthy that no objection was at / that stage 
taken on behalf of the defendant under O. 7, 
R. 14. Moreover, any objection based on the 
provision just mentioned is too late at this 
stage. For the same reason it is now too late 
for the defendant-appellant to contend that the 
trial Court should have first recorded a finding 
that the original deed did exist- and was in 
possession of the defendant and only then per¬ 
mitted the plaintiffs to produce secondary evi¬ 
dence as to the contents of the document. 

The parties have produced evidence on the 
point, and both the Courts below have accepted 
the evidence produced by the plaintiffs as cor¬ 
rect. All that this Court has, therefore, to see 
is whether the Courts below were right in 
ooing so. That is a privilege be it noted, which 
is open to the present defendant-appellant on 
account of the peculiar provisions of para. 32. 
Himachal Pradesh (Courts) Order, 1948, for 
otherwise the concurrent finding of fact of the 2 

£™ rts f below would have been conclusive 
against the appellant. 

„ <5 T ^ e u tv ?u wi , tn . esses ’ B holu and Premu. 

!u *5? p ! a,ntlfrs P™fess to have been 
amongst the Panches who brought about the 

partition. The other two ‘Panches’, according 

to h e m. were Prema and Tara, both of whom 

♦i? Ve j S1 j Ce mi. PC • Tara is said to have scribed 
the deed. They have further stated that the 
deed was handed over to the defendant. True 
Bholu at first stated that the deed was handed 
° ve r. t0 the defendant because he was senior 
to Maya Ram plaintiff, but he later corrected 
himself and stated that of the two Maya Rnm 
was the older. The other witness Premu as 
well as Hira plaintiff have stated that the 
document was handed over to the defendant 
because he was the manager of the family. 
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There is no doubt some force in the argu¬ 
ment of the learned counsel for the defendant- 
appellant that partition-deeds are generally 
effected in duplicate, each party retaining one 
copy. It is important to note, however, that 
the defendant has not come into the witness- 
box to rebut the statements of the plaintiif 
Hira and the plaintiffs’ witnesses Bholu and 
Premu. The plaintiffs’ case ever since they 
applied for notice to the defendant to file the 
partition-deed was that the document was in 
his possession. Nothing, therefore, could have 
been easier for the defendant than to come into 
the witness-box and deny the allegation and 
in particular the statements of the two wit¬ 
nesses Bholu and Premu who profess to have 
acted as ‘Panches’ in bringing about the parti¬ 
tion. 

If the defendant had come forward ana 
stated that no partition ever took place and no 
deed of partition was ejected, it would have 
been open to the defendant-appellant to take 
advantage of the aforesaid circumstances. I 
mean the circumstances that partition-deeds 
are generally effected in duplicate, that r.o 
mutation pursuant to the partition had been 
made and that there was apparent disparity in 
the shares allotted on account of a larger area 
having gone to the plaintiffs than to the de¬ 
fendant. The non-appearance of the defendar.c 
in the witness-box, and that without any ex¬ 
planation whatsoever, however, raises a strong 
presumption against him. and I would agree 
with the finding of the Courts below that a 
deed of partition was in fact effected ana that 
it was in possession of the defendant. 

(6) Once it is held that a partition-deed was 
effected, and that it was in possession of the 
defendant, there is an end to the matter so 
far as the present case is concerned. As al¬ 
ready stated, it is not necessary in this case 
to find out what the contents of the partition 
deed were, for this is not a suit for partition. 
In order to defeat the defendant-appellant s 
application for partition before the revenue 
authorities it is sufficient for the plaintiffs to 
chow that there had already been a partition 
between the parties. That being so, the argu¬ 
ment of the learned counsel for the defendant- 
appellant that the evidence of the said two 
witnesses for the plaintiffs, Bholu and Premu, 
with regard to the contents (rf the deed or 
partition being inadmissible under S. W W. 
Evidence Act. is beside the point. The le^ti- 
mony of those witnesses is in any case not 
inadmissible for the purpose of proving tnu 
factum of partition. , 

(1) For the same reason, it is quite besioe 
the point to contend, as the learnec, counsel for 
the defendant-appellant has done, that second¬ 
ary evidence could have been offered by the 
plaintiffs in regard to the contents of the 
partition-deed only when they proved that the 
primary evidence itself is admissible by show¬ 
ing that the partition-deed was on a pioocr 
stLp. As already stated, it is not necessary a 
all in this case to go into the question of what 
the contents of the partition-deed were. Hu 
thermore. under S. 80, Evidence Act, the Court 
shall presume that the partition-deed called foi 
and not produced by the defendant-appellant 
after notice to produce was stamped in the 

manner required by law. . , , , , 

Of course, the presumption is rebuttable, but 
it cannot be said to have been rebutted by 
any direct or circumstantial evidence in me 


present case. For reasons already recorded, I 
have held that the plaintiffs’ allegation about 
a partition-deed having been effected and about 
its being in possession of the defendant is 
correct. Without producing the deed, therefore, 
it is not op~n to the defendant to contend that 
it was not stamped according to law. A num¬ 
ber of runngs were cited by tne learned counsel 
for tne defendant-appellant in this connection. 
One was — ‘Md. Ayub v. Rahim Bakhsh’, Ate 
1022 Lah 401 (2). 

In that case it was admitted that the primary 
evidence was unstamped. That being so, no 
presumption could in that case arise under 
S. 89, Evidence Act, and secondary evidence 
was clearly inadmissible. The same remarks 
apply to — ‘P.lohd. Din v. Alladitta’, 95 Ind 
Cas. 444 (Lah) and to — ‘Ladha Ram v. Hari 
Chand\ AIR 1933 Lah 90. The argument on 
behalf of the original partition-deed not being 
stamped according *o law is, therefore, irrele¬ 
vant and not open to the defendant-appellant. 

(8) Before I conclude I may as well refer to 
a few circumstances. One is that the defen¬ 
dant’s 'Mukhtar-e-am* admitted in the partition 
proceedings that a private family partition had 
already taken place between the parties. True, 
that partition was $ 4 nted by him to have taken 
ulace only 5 years ago, whereas according to 
the plaintiffs it was effected about 25 years 
previously. But in view of the fact that the 
oartition^deed has been suppressed by the 
defendant the plaintiffs* version of the matter 
must be accented as correct. It was argued by 
the learned counsel for the defendant-appellant 
that this admission could not be used because 
it had not been put to the party against whom 
it was sought to he utilised. 

In support of this argument he relied upon 
— Shafiquddin v. Mahbub Elahi, AIR 1930 
Lah 714, where it was laid down that admis- 
sions cannot be used against a party unless 
thev are put to him and an opportunity is 
afforded to him to explain them if ttry are 
capable of explanation. A certified copy of the 
statement in question was, however, filed b * 
the plaintiffs soon after the institution of the 
suit. The suit was instituted on 21-2-1949 and 
the document was filed on 8-3-1949. The suit 
took 2 years and 4 months in the trial Court. 
There was, therefore, ample opportunity 
afforded to the defendant to explain the admis¬ 
sion. but neither the defendant himself came 
into the witness-box nor did he produce tne 
•Mukhtar-e-am’ in question. This admission by 
the defendant’s own ‘Mukhtar-e-am during 
partition nroceedings as to a previous family 
partition having already taken place is, there¬ 
fore, an important circumstance in favour ot 
the plaintiffs’ case. 

Another circumstance worthy of notice is 
that the plaintiffs have built a number ot 
houses in village Balaun, where according to 
them land fell exclusively to their share, and. 
the defendant has likewise built a house of his 
own in village Thach, where according to th. 
plaintiffs’ case land was allotted wholly to tne 
defendant. This is more in consonance with 
the plaintiffs’ version of the case than wrtn 
that of the defendant. From all the facts and 
circumstances I agree with the finding concur 
rently arrived at by the two Courts| below- 
Accordingly, the appeal is dismissed with cm 
and the judgment and decree of the lowe 

B P /V.RB° C ° Urt are aBlrme<i ' Appeal dismissed. 
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Nandu Ram, Petitioner v. M/s. Jagannath 
Pa'rsbotam Das and another, Respondents. 

Civil iviisc. Petn. Nos. 7 aud # ol lyo 2 , D/- 
24-11-1952. 

Houses and Rents — East Punjab Urban 
Rent Restriction Act (3 of 1949), Ss. 6 and 13 
(2) (i) — Fixation of fair rent — Date of 
operation. 

k Under S. 9, the Controller has merely to fix 
\ the fair rent but not from any particular date. 
Once fair rent has been fixed, the landlord in 
proceedings of eviction on the said ground can¬ 
not, in view of the bar of S. 6 , allege or prove 
non-payment at a rate higher than the fair 
rent. It follows therefore that he cannot do 
so for any period. No question of giving a 
retrospective or a prospective effect to the 
order of fixation of rent arises. AIR 1952 
Him P and B 28 Followed; A‘R 1950 Mad 185; 
AIR 1951 Mad 493 and AIR 1950 Ajmer 36(1), 
Distinguished. (Para 6 ) 

Tekchand, for Petitioner; R. N. Malhotra, for 
Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
(’51) AIR 1951 SC 115: (1951 SCR 145) 4 

(’50) AIR 1950 Ajmer 36(1) 8 

(’52) AIR 1952 Him P & B 28 2, 5, 7 

(’51) AIR 1951 Cal 138: (56 Cal WN 23) 4 

(’51) AIR 1951 Cal 193 (SB) 5 

(’51) AIR 1951 Him P 72 4 

(’50) AIR 1950 Mad 185: (1949-2 Mad 
LJ 555) 8 

(’51) AIR 1951 Mad 493: (1950-2 Mad LJ 810) 8 
(’52) 54 Pun LR 358: (AIR 1952 Punj 422) 4 

JUDGMENT: Thes? are applications in 

revision under Art. 227 of the Constitution 
arising out of proceedings in two cases insti¬ 
tuted by the applicant Nandu Ram as landlord 
. under S. 13 (2) (i) of the East Punjab Urban 
Rent Restriction Act (III of 1949), one against 
Jagannath Parshotam Das, & the other against 
Hansraj Manoharlal, for their eviction from 

the shops occupied by them on the ground of 
non-payment of rents respectively due by them. 
Both the applications can conveniently be dis¬ 
posed of by one judgment. 

(2) The landlord’s application was dismissed 
♦u vl? Controller, and so was his appeal by 
tne District Judge as appellate authority under 
o. 15 of the Act in both the cases. The District 
Judge agreed with the Controller that there 
was no non-payment of rent* as contemplated 
oy b. 13 of the Act. In the course of his judg¬ 
ment, he also- observed that in view of certain 

ffiSSP ^ of this Court in - Lalla Ram v. 
Naresh Chand\ AIR 1952 Him P & B 28, the 

|rfy, 10n . °f_ date from which the order of 

™ni!r on , er fixin 2 fair rent became operative 

of rent 7 b ° determined in a suit in respect 

are certain facts with regard to 
it re .i! s no diff erence between the par- 
*haci«. iu tbe tenancies were on an annual 
Rc Vnc/ ^Payable by the former being 
So/ °^;, and .2“t by the latter Rs. 150/-. Rs. 
th»Mh paid by the one and Rs. 93/2/- bv 
ev?pt!nr, er as re r ts in advance. Applications for 

1951 Prior 1 ? fi .L ec l ‘v both the cases on 2 fi - 6 * 
the rnntlr.n t0 that, however, i.e., on 25-9-1950, 

in oS ?»d er h J ad D flxed Rs- 120/ - P er annum 
other ns fill and * Rs - i 2/ " Per annum in the 
on 29 10 - 1 Q 4 Q k nts *u° n foot of applications filed 
S" 4 VfVhi 9 res Pective tenants under 

Nation J h ftv Act -* After the di SPOsal of these 
uxation-of-falr-rent cases, but before the insti¬ 


tution of the two applications for eviction, each 
of the two tenants remitted to the landlord by 
money-orders on 25-11-1950 sums which had 
been fixed as fair rents in their respective cases, 
i.e., Rs. 12o/- and Rs. 42/-, but the landlord re¬ 
fused to accept the payments. It has been 
argued by the learned counsel for the petitioner 
that rents at lair rates were calculable only 
from the date of the tenant’s applications under 
S. 4 of the Act, that before that the tenants, 
were liable for rent at the contract rates, and 
that on this basis of calculation both the ten¬ 
ants were in arrears and therefore liable to 
eviction. On the other hand, it was argued by 
the learned counsel for the respondents, the 
tenants, that rents were calculable throughout 
at the fair rates, since once fair rents had been 
fixed under S. 4 the landlord was debarred 
from claiming it at a higher rate. 

(4) The learned counsel for the respondents 
took the preliminary objection that, in view ot 
the concurrent findings of fact of both the 
Courts below that there was no non-payment 
of rent on the part of the tenants, these are 
not fit cases in which this Court should exercise 
its power of superintendence under Art. 227 
of the Constitution. The learned counsel for 
the petitioner, however, argued on the basis of 
— ‘Bawa Singh v. Kundal Lai*, 54 Pun L R 
358, — *Brij Raj Krishna v. S. K. Shaw and 
Brothers’, AIR 1951 S C 115, — ‘Narendra Nath 
v. Binode Behari*, AIR 1951 Cal 138 and — 
•Pushpa Devi v. Kanshi Ram Nand Kishore*. 
AIR 1951 Him P 72, that this was a fit case' 
for the exercise of the said power because the 
District Judge had refused to exercise a juris¬ 
diction which did vest in him by erroneously 
holding that the question as to the date from 
which fair rent fixed by the Controller became 
operative could not be determined in the pro¬ 
ceedings before him but only bv a separate 


suit. 


(5) Now, there is no doubt that the learned 
District Judge has made the aforesaid obser¬ 
vation, and a view somewhat to the same 
eilect appears also to have been expressed by 
the Controller. But the basis of decision of 
both the Courts is the concurrent finding of 
fact that there has been no non-payment of 
rent. That being so, the present revision peti¬ 
tions can be dismissed on that short ground. 
But it is not merely the question of correctness 
or otherwise of the decisions that is involved 
here. Despite the views expressed by the Court 
in — ‘Lalla Ram v. Naresh Chand’, AIR 1952 
Him P and B. 28 there appears still to exist 
in the subordinate Courts in this State a mis¬ 
conception as regards the effect of fixation of 
tair rent under S. 4 of the Act. For instance, 
m these two cases the Courts below have 
erroneously held that the question of the date 
lrom which fair rent becomes operative could 
not be determined in proceedings under S. 13. 

would therefore take this opportunity of 
examining the relevant provisions and of ex- 

fhTcourt/ Er WS tl TO , . f0r the glance of 
the Courts for. as held in — ‘Dalmia Jain 

Airways Ltd. v. Sukumar Mukherjee’ AIR 

1951 Cal 193 (SB), the High Court’s’p^-Jr of 

supenntentencc under Art. 227 of the Consti- 

JlJl 150 IS a Power, inter alia, “to see that thev 

(the Subordinate Courts) do what their dutv 

requires . True, the not doing by the Courts 

of what their duty required has had no effect 

in these cases, but there is a danger of the 

very purpose of the said power of superintend. 
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ence being negatived if this Court were to 
postpone Us exercise until there arises a case 
where not only the duty has been transgressed 
but the transgression has also affected the case. 

(6) The Act in question is a short one, and 
its purpose is to protect the interests of tenants 
in urban areas in two ways, by fixation of fair 
rent and imposing restrictions on its increase, 
and by barring their eviction except on certain 
specified grounds. Fair rent is determined by 
the Controller on application by the tenant or 
the landlord on certain data under S. 4 of the 
\et. subject to increase in cases of addition, 
improvement or alteration under S. 5 and of 
fresh levy of or increase in rate, cess or tax 
under S. 9. The controller has merely to iix 
the fair rent but not from any particular date. 
Certain consequences of fixation of fair rent, 
however, ensue under the Act, namely, (1) that 
the landlord shall not claim or receive anything 
in addition to or in excess of fair rent, vide 
sections 6, 7 and 9 (2). and (2) that if he has, 
the tenant can, subject to certain restrictions 
is to period of limitation, recover the excess 
by deduction from rent payable by him or 
otherwise. 

Now, when a landlord seeks to evict a tenant 
under S. 12 <2> <i), he must necessarily allege 
and prove that the tenant has not paid or 
tendered the rent due by him. And if the fan- 
rent has already been fixed, the rent the non¬ 
payment of which the landlord alleges cannot, 
n view of the provisions of S. G, be rent in 
(f the fair rent. It may be that the 
rent for the non-payment of which eviction of 
the tenant is sought relates to periods both 
before and after the date of fixation of fair 
rent, but that makes no difference. Once fair 
rent has been fixed, the landlord in proceedings 
of eviction on the said ground cannot, in view 
of the bar of section G, allege or prove non¬ 
payment at a rate higher than the fair rent. 
It follows therefore that he cannot do so for 
any period. No question of giving a retros¬ 
pective or a prospective efTcct to the order of 
fixation of rent thus arises. As already stated, 
in fixing fair rent the Controller does not state 
fhe date from which his order is 1o operate, 
nnd this for th^ simple reason that the Act 
does not require him to do so. But certain 
results follow from the fixation of fa:r rent, 
and the question of whether the order will 
have a retrospective or a prospective ciTect 
will depend upon the facts and circumstances 
of the case in which the question arises. For 
instance, in the present case since the orders 
fixing the fair rents had already been passed 
before the filing of Iho applications for eviction 
the landlord was debarred from alleging and 
proving non-payment at rates higher than he 
fair rents. And this applied to th- entire period 
for which non-payments were pleaded, whion 
in the present eas^s hapocned to cover periods 
both before and after the date of the order 

of fixation of fair rent. ., . „ 

(7) To the same effect was the said view 
expressed bv me in — ‘Lalln Ram's case, m 
MR 1952 Him P & B 28. which was as follows: 
“There is no doubt, that it is not within the 

province of the Controller to give effect to 
his order from any particular date, retros- 
pective or prospective. for all .hat ho is 
required to do under section 0 f the 1949 or 
«bn 1047 Art is to determine the fair rent 
after taking into consideration certain farts 
mentioned in th- section. Once the Controller 
nas determined the fair rent the question of 


whether that rent is applicable to any parti- 

cular period of time can only arise for deter¬ 
mination in a suit in respect of rent between 

the landlord and the tenant, and the question 

will then be decided on a correct application 

of Sections 6 and 8 to the facts of the case” 

‘ In a suit in respect of rent” meant any suit 
in which the question of rent might arise. Both 
the Courts below were clearly wrong in think¬ 
ing that the landlord had to file a separate suit 
lor determination of the date from which the 
order of fixation of fair rent was to operate^ 
The eilect of the order of fixation of rent 
should have been ascertained in these cases 
according to the principles laid down above. 

(8) The learned counsel for the petitioner 
argued that the order of fixation of fair rent 
is operative from the date of the application 
for its fixation under S. 4 of the Act. In support 
of his argument he cited — ‘Rajammal v. Chief 
Judge. Court of Small Causes, Madras’, AIR 
1950 Mad 185, ‘Hari Rowji v. Malabar District 
Board’, AIR 1951 Madras, 493 and — ‘Nathir- 
mal v. Sualal’, AIR 1950 Ajmer 36 (1). The 
last-named case should not have been cited for 
it related to the Delhi and Ajmer-Merwara 
Rent Control Act. 1947, in which, unlike the 
Act under consideration, there is a specific 
provision in S. 7 (5) whereunder the date from 
which the standard rent is to have clfect has 
to be fixed. As regards the Madras cases, the 
corresponding provisions of the Madras Act are 
no doubt in eiTect the same as those of the 
Punjab Act under consideration, but in both 
the cases the fair rents fixed were in excess 
of the prior agreed rates. In claiming rent at 
the enhanced rate therefore the landlord did 
not contravene any provision of the Act but, 
on the contrary, really acted in compliance 
with the same. And it was in that circum¬ 
stance that it was held that the landlord 
cannot claim rent at the enhanced rate by 
giving the Act a retrospective cfTecl. None of 
the rulings has therefore any application in the 
present cases. 

(9) The learned counsel for the petitioner 
also referred to the provisions of S. 8 of the 
Act and argued that only by a suit can the 
tenant recover any amount paid by him in 
excess of fair rent, and therefore he cannot 
raise that plea by way of defence in proceed¬ 
ings for eviction instituted by the landlord 
under S. 13. This argument has no force since, 
as already shown, the landlord is himself 
debarred from claiming any sum in excess of 
fair rent when fair rent has once been deter¬ 
mined. If therefore he acts in contravention 
of that, the tenant can certainly plead the 
bar in defence. 

(10) There is nothing further to say in this 

case. So far as actual calculation is concerned, 
both the Courts have rightly done it at the 
fair rates of rent fixed under S. 4. The basis 
of calculation being correct, and there being 
fhe concurrent finding of both the Courts that, 
taking into account the sums paid and the sums^ 
tendered, there was no non-payment of rent 
rendering the tenants liable to eviction, tni. 
Court will not enter into the correctness or 
otherwise of that finding in exercise of its 
power of superintendence under Art. 227 ot me 
Constitution. . a 

(11) Both the revisions are dismissed anu 

fhe petitioner will pay Rs. 50/- as costs to 

respondents in each case. . ji^; C e P d 

B/H.G.P Revisions dismissed. 
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A. I. K. 1953 HIM-P. 57 (Vo!. 40, C. N 24) 
CHOWDHRY J. C. 

Hira Singh Bam, Petitioner v. The State e£ 
Himachal Pradesh and another. Respondents. 

Civil Misc. Petn. No. 20 of 1952, D/- 27-10- 
1952. 

(a) Constitution of India, Art. 31(1) — In¬ 
fringement of fundamental right. 

A purchasing a State house from Govern¬ 
ment — Government reserving right to re¬ 
purchase it by specific term in sale deed — 
Notice by Deputy Commissioner asking A to 
vacate house within a month — A admitted to 
be in proprietary possession — Action by De¬ 
puty Commissioner amounts to deprivation of 
A by the State of his property not by autho¬ 
rity of Law and thus constitutes breach of 
Art. 31(1). AIR 1931 PC 248, Rel. ou. 

(Para 7) 

(b) Constitution of India, Arts. 226, 31(1) 

— Invasion of fundamental right by executive 

— Duty of Court. 

In cases of invasion of fundamental rights 
it is not merely a power but a duty of the 
High Court to grant relief by the issue of pre¬ 
rogative writs under Art. 226. AIR 1951 Pat 
434, Rel. on. (Para 8) 

The High Court will exercise the utmost re¬ 
straint in interfering with the acts of the cxe- 
cutive B ut where the High Court is satisfied 
that the fundamental rights guaranteed by 
the Constitution have been violated by any 
act or order of the executive it is the sacred 
th « High Court to set it aside. The 
High Court has power to do this under Art. 

issuing a writ or any appropriate order 
so that a wrong done by the order of the Gov¬ 
ernment may be remedied. AIR *1952 Hyd 36, 
m on ■ . (Para 9) 

_ K - C- Pandit, for Petitioner; L. N. Sethi, 
Govt. Advocate, for Respondents. 

Courtwise/Chronological/ Paras 

-2 A m 248: 032 Ind Cas 739) 8 

, ( , 3 415 1951 Hyd 89: (52 Cri LJ 901 FB) 9 

(51) AIR 1951 Hyd 1 (FB) 9 

i-2n Am !!! 2 S yd 36: (1952 Cri U 340) 9 

(51) AIR 1951 Pat 434: (30 Pat 21) 8 

J- C.: The petitioner purchas- 
vi„n» h ? Use Nahan > known as the "Rose 
Ren Ann?™ the ex-Government of Sirmur for 
UMPLft 28 ' 1 ' 2005 B, corresponding to 

oFthe same eVer SmCe bee “ in posses - 

•«,i?\ 0ne of the terms of the sale-deed was 
‘(1, ca se of need the Ruler will have the 
wiiho, ? re P ur chase the house for Rs. 8,000/- 
lfls? 0 ^ an ^ obj , ectlon the vendee. On 2-7- 
the D . e P?ty Commissioner, Sirmur at 
Nahan served the petitioner with a notice. Re- 

tionpr’c j ma , de to J l L he terms of the peti- 
th?!* sale-deed, and he was informed that 

LVa itl'v urgently required by the mUi- 

£ wS • Th .u De P uty Commissioner 

to ask fS, nJ ? *i Say t! } at he had been directed 
fore £ L P , etlti 5\ er to vacate the house be- 
sal n T p a , nd ba JJ d over possession of the 
in?oSJ?'iSrr* nel °J k ?- T Chand » Command- 

a W«ry Station, Nahan. It was 

handle* d n the commumcation that after 
Ske a g £ZnS°< SSeSS T j he . Petitioner might 

Proper authorities 0 " * ° f $ale P,lce to 1116 

presentation 1 " 7 "^ 52 S® pe ^. tio ? er made a re- 

^rsaarsK 

1958 Him P/8 & 9 


desh, contesting his liability to eviction from 
the house, and prayed that the said communi¬ 
cation from the Deputy Commissioner be can¬ 
celled and his possession of the house not in¬ 
terfered with. The petitioner has vouchsafed 
no reply to the representation, and as the time 
limit for vacating the house was drawing 
“ear, he preferred the present application un¬ 
der Art. 22(i, Constitution of India on 28-7- 
1952, complaining that the said action of the 
Government amounted to an infringement of 
the fundamental right of the petitioner under 
Art. 31 of the Constitution, and praying for 
the issue of such directions and orders to the 
respondents as might be just and expedient 
to prevent the respondents from interfering 
with the petitioner’s possession and enjoy¬ 
ment of the property in question. By an in- 
tenm order enforcement of the said order of 
the Deputy Commissioner was stayed. 

(4) The application has been resisted by 
the respondents, the State of Himachal Pra- 
desh and the Deputy Commissioner of Sirmur 
at Nanan Arguments were advanced on both 
sides on the question of whether the State of 
Himachal Pradesh, as successor-in-interest of 

l„v ex ; S u te of Nahan, was entitled to enforce 
against the petitioner the said term in the 
sale-deed relating to the vendor’s right of re¬ 
purchase. In the view that I take of the mat¬ 
ter, however, it is not necessary to express 

point - Indeed > in view of 
a possible litigation between the parties any 

Th. « 3 ? press, °n of ^Pinion will be improper 
In th£L qUesU0T l h u at calls for determination 
nf hi £?*?• 1S whether an y fundamental right 
r nn d i 1( °? er guaranteed to him under the 
Constitution has been infringed by the man- 

MTS && a -5 

i?'so"'“5" r e!'i e ef Pe,i,10ner is entitled to 

if, was , ar eued by the learned Govern- 
Advocate on behalf of the respondents 
, f b e mere fact that the petitioner claims 
the right to undisturbed proprietary posses- 
sion of the house in dispute does not amount 
mici . y funda (nental right. That is however a 

Thl n n!^- etatlon , of the Petitioner’s claim 
The petitioner seeks to enforce the fundamen- 
tal right contained in Art 31 fn of tho 

sars rfS&EsT? 

pris SHrS S/Sa !S oi 

tte p'operty save by authority^ li™. 3 °' 

n § l 

r he Petition under^Art 1 226 “of 

Constitution was therefore WmhSfSSl 
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asked what he meant by the words “without 
anything more.” The respondents’ written re¬ 
ply is quite silent on the point, and the learn¬ 
ed Government Advocate was not prepared to 
say that the said communication of the De¬ 
puty Commissioner was merely a prelude to 
the institution of a suit by the State against 
the petitioner. All that the learned Govern¬ 
ment Advocate stated was that the State 
sought to enforce the said term of the sale- 
deed. But he was not prepared to give out 
what action would the State have taken if 
the petitioner did not comply with the said 
communication of the Deputy Commissioner. 
The only other point specifically urged by the 
learned Government Advocate was that it was 
lor the petitioner, and not for the State, to go 
to Court, and that, if the petitioner agreed 
to do so, the State would not dispossess him 
of the house in question during the period of 
notice under S. 80, Civil P. C\, and for a rea¬ 
sonable time thereafter uptill the institution 
of a suit by him to ventilate his so-called 
right to remain in possession of the house des¬ 
pite the said term of the sale-deed. 

(7) Although the point has not been clear¬ 
ed in so many words by the respondents in 
their reply, or by the Government Advocate 
in his arguments, the position is quite clear. 
The respondents do not want to go to Court 
to enforce the said right of repurchase, but 
they want the petitioner to do so in order to 
establish that the State of Himachal Pradesh 
is not entitled to enforce the said right. Fur¬ 
thermore, should the petitioner choose not to 
go to Court or to vacate the house in compli¬ 
ance with the said communication of the De¬ 
puty Commissioner, he would be dispossessed. 
The learned Government Advocate did not, as 
indeed he could not, point out to me any rule 
or law under which the State could dispossess 
the petitioner without first having the liabi¬ 
lity of the petitioner for dispossession ad¬ 
judicated upon in a Court of law. It is mani¬ 
fest therefore that the respondents want to 
take the law into their own hands. This they 
are certainly not entitled to do, and in this 
respect it makes no difference that this viola¬ 
tion of an elementary principle of jurispru¬ 
dence emanates from the executive rather 
tliaq from an individual citizen. In this con¬ 
nection I might do worse than quote the 
following observations of Lord Atkin in — 
'Eshugbayi v. Government of Nigeria, AIR* 
15)31 PC 248, which, though used in another 
connection, are equally appropriate to the 
facts of the present case : , 

“As the executive he (the Governor of 
Nigeria) can only act in pursuance of the 
powers given to him by lav/. In accordance 
with British jurisprudence no member of 
the executive can interfere with the liberty 
or property of a British subject except on 
the condition that he can support the lega¬ 
lity of his action before a Court of justice. 
And it is the tradition of British justice 
that .bulges should not shrink from decid¬ 
ing such issues in the face of the executive. 

In the present case the State of Himachal Pra¬ 
desh seeks to deprive the petitioner of his 
property otherwise than by supporting the 
legality of such an action before a Court of 
justice and in pursuance of no power given 
to it by law. In other words, the State is de¬ 
priving' the petitioner of his property save by 
authority of law, and therefore infringing the 


fundamental right guaranteed to the petitioner! 
by Art. 31(1) of the Constitution. 

(8) The next question that arises is whe¬ 
ther, in view of the above finciing, the peti¬ 
tioner is entitled to invoke the extraordinary 
jurisdiction of this Court under Art. 226 of the 
Constitution. The alternative remedy by an 
ordinary suit in a Court of law could not 
have been equally efficacious since such a suit 
could not have been filed without a prior 1 
notice to the State under S. 80, Civil P. C., 
and the petitioner, who was given less than a 
month’s notice to vacate, would have been 
dispossessed of the house before the expiry 
of the period of notice. Apart from that, this 
being a case where enforcement of a funda¬ 
mental right under the Constitution was in¬ 
volved, an application to this Court under 
Art. 226 of the Constitution was the only ap¬ 
propriate remedy open to the petitioner. Had 
the petitioner filed a suit in a subordinate 
Court, it would have involved a substantial 
question of law as to the interpretation of 
Art. 31(1) of the Constitution the determina- 
tion of which would have been necessary for 
the disposal of the case, and therefore it 
would have been incumbent on this Court, 
under Art. 228 of the Constitution, to with¬ 
draw the case. Indeed, in cases of invasion of 
fundamental rights it has been held to be not 
merely a power but a duty of the High Court 
to grant relief by the issue of prerogative 
writs under Art. 226. — ‘Sayeedah Khatoon v. 
State of Bihar’, AIR 1951 Pat 434 (at p. 436). 


(9) The facts of the present case are analo¬ 
gous to those of — 'G. Kistareddy v. Commr. 
of City Police, Hyderabad’, AIR 1952 Hyd. 36. 
That was a case where the petitioner had 
been in possession of the property in dispute, 
which he had purchased in a court sale, but 
the petitioner was dispossessed of the same 
under orders of the Commissioner of the City 
Police of Hyderabad after • the issue of a 
notice to the petitioner to vacate the property 
by a certain date. The plea of the respondent 
that possession was taken over by the police 
with consent was repelled, and their Lord¬ 
ships agreed with the contention put forward 
m behalf of the petitioner that if the police 
had any claim to the property the matter 
should have been litigated in ordinary civil 
Courts as between party and party instead of 
recourse being had to forceful dispossession. 
Thev held therefore that the action of the 
police amounted to an infringement of the 
rights of property guaranteed to the peti¬ 
tioner under Art. 31(1) of the Constitution. It 
was further held as follows: 

“The duty to abide by the Constitution and 
to maintain the rule of law is cast upon all 
the three branches of the State i.e., the legis- 
lature, executive and the judiciary, see 
•Gesulal v. State of Hyderabad’, AIR 19oj 
Hyd 89 (FB) at p. 91 column 1 para 9 and 
if the first two in any way transgress tne 
limits of the Constitution or violate any of 
the fundamental rights, it is the duty of tne 
Courts to declare it so. Naturally, the H'6- 
Court will be very reluctant to interne 
with an order of the executive unless it is 
fully satisfied that the action of the execu¬ 
tive cannot in any way be supported • 
view of the provisions of the Constitution. 
The High Court will exercise the utmost 
restraint in interfering with the acts of tne 
executive. But where the High Court J 
satisfied that the fundamental rights gua 
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ranteed by the Constitution have been vio¬ 
lated by any act or order of the executive 
it is the sacred duty of the High Court to 
set it aside, vide — 'Mahbub Begum v. 
Hyderabad State’, AIR 1951 Hyd 1 (FB) 
This High Court has power to do this un¬ 
der Art. 226 by issuing a writ or any appro¬ 
priate order so that a wrong done’ by the 
order of the Government may be remedi¬ 
ed." 

i (10) The petition is allowed and the res- 
>, pondents are directed not to dispossess the 
m petitioner of the house in dispute in execution 
of the said communication of the Deputy Com¬ 
missioner of Sirmur at Nahan dated 2-7-1952 
or, in execution of any mere executive order 
of the State. If the respondents have anv 
claim to the property in dispute, they should 
first establish their right to the claim bv the 
institution of a suit in the appropriate Court 
of law. The petitioner will have his costs of 
the present proceedings from the .State of 
Himachal Pradesh, which I fix at Rs 50/- 
(Rupees fifty). 

A/D.R.R. Petition allowed. 

A. I. R. 1953 HIM-P. 59 (Vol. 40, C. N. 25) 
CHOWDHRY J. C. 

Bhajnu, Petitioner v. Raiya, Respondent. 

Civil Misc. Petn. No. 12 of 1952, D/- 31-10-52. 
Constitution of India, Art. 227 — Power of 
npnntendence — ( Pun jab Tenancy Act (16 
of 1887), Ss. 84, 5 (1) (c) and 8). 

The powers of superintendence of the High 
Court under Art. 227 of the Constitution can¬ 
not be invoked merely for the purpose of cor¬ 
recting errors in decision on questions of fact 

iXTtSVwH App - m - Conslit “«‘“ ° f 

for Kr 8^dS” Sh ' J ° r Pe,ili ° ner ' G - L- Verma. 

Courtwise/Chronological/ Paras 

4? am 526: (1952 Cri W 1176) 4 

(51) AIR 1951 Cal 193 (SB) 4 

JUDGMENT: This Is an application to this 
Court by Bhajnu for setting aside the judgment 

chal^rort 6 h f thc Financial Commissioner of Hima- 
Cnnrfw ' Bh * dated 2-2-1952, in exercise of this 

of°the S Co^t[tutiou UPeiintendenCe ** 227 

Re ( venS ,e n P m t o iU0ner / s landlord a PP Ued the 
f Officer under section 43, Punjab Te- 

1°/ e ^tment of the respondent Raiya 

W-aSn he st00d recorde d as a te- 

raent h^ 1- 0n , the requisite noUce of eject- 

sat to* ™L Se f rV £ d n p ° n him ' ^lya instituted a 
Srnd SStt hlS 1IabUity 10 ejectment on the 
land That i?.t Was a D, oc 9 u P anc y tenant of the 
SctoMs? W “ dismIssed by the Assistant 
kalthough 15 ’ 5 *- 1951 on ^ ground that 

of thMamffn^ « d been m cultivatory possession 
«B2n!l 5 , y ^ or more - he had not ac- 
eve/awarded* 1 ^ r ‘f i S / thereln - **&* wa s how- 

action 70 of th^Act 88 COmpcnsation under 

under^tlo^ao ap P eal to the Collector 

appeal“t thc CoUecfor dismissed the 

the findings of the 

Commissioner p4sed S JftS ZZTZ 


sought to be revised by Bhajnu. The learned 
Financial Commissioner allowed the revision, seo 
aside the decisions of the Courts below and de¬ 
clared Raiya an occupancy tenant under section 
8 of the Punjab Tenancy Act in the land in dis¬ 
pute. 

Mi A plethora of rulings was cited by the learn¬ 
ed counsel for the petitioner in regard to the 
powers of this Court under Art. 227 of the Consti¬ 
tution. It is not necessary to refer to all of them 
and it would be sufficient to cite the observa¬ 
tions of Misra J. in — ‘Pambhi v. State*, A. I. R. 
1952 All. 526. This ruling followed amongst 
others a ruling of the Calcutta High Court cited 
by the learned counsel for the petitioner himself 
and reported as — ‘Dalmia Jain Airwavs v. Suku- 
mar Mukherjee*. A. I. R.41951 Cal. 193 '(S. B.). It 
was laid down in the Allahabad ruling as follows: 

• The superintendence referred to in Article 227 
does not invest the High Court with an unlimit¬ 
ed prerogative to interfere in cases where a 
wrong decision has been arrived at either in 
fact or in law and the powers contained therein 
must be restricted to cases of grave dereliction 
of duty and flagrant abuse of any fundamental 
principles of law. The right to obtain relief 
under it depends further on the conditions that 
no other remedy is available to the applicant 
and the remedying of the wrong is essential 
in order to prevent very serious results.’* 

<5) ** was argued by the learned counsel for 
the petitioner that the learned Financial Commis¬ 
sioner had expressed certain views which ran 
counter to the entire scheme of the Tenancy Act 
The views expressed by the learned Financial 
Commissioner are the following: 

• Whenever any land is let out to a tenant on 
a s !P u ' at£d rent f a >jd it is not specifically stated 

a . s t0 ion e tile tenancy would 
last or how it would be determined, there is a 
considerable room for the natural presumption 
to arise that at the time of granting the tenancy 
there was an implied agreement between the 
landlord and the tenant: that the tenancy woiild 
a f ao on S be Paid the stipulated rent " 
Pfi (G f l ^ ha . learned c . ou n?el for the petitioner argu¬ 
ed that the learned Financial Commissioner was 

concludin .e. “ he appears tohave 
done, that it was possible for a tenant to acauirp 
occupancy rights by mere long payment of rent 

not pwmnf ed that mere Payment ofreSt does 
not exempt even an occupancy tenant or a fixed 

term tenant from ejectment, as shown bv the 

provisions of Ss. 39 and 40 of the Act He fnriw 

contended that under S. 9 of the Act n« 

shall acquire a right of occupancy by mere lapse 

of time. He therefore argued that thp v. Q . 

Financia 1 Commissioner has laid down^law which 

s totally unwarranted, and that the rof 

the Financm! Commissioner is resulting in Sous 

mmmm 

itlssSP 

P ‘TTthte y cS?the ne?fi king f® : 

ine commissioner assessed the value nf ’ 
improvements to be Rs 1160/ * h ^ e 
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tenancy, so long as the tenant paid his rent." 

It appears therefore that the learned Financial 
Commissioner took into consideration certain facts 
and circumstances in order to arrive at the con¬ 
clusion that the respondent Raiya had acquired 
occupancy rights under S. 3. Punjab Tenancy Act. 
These circumstances were that Raiya settled in 
the land, built houses, planted trees and made 
other improvements at considerable cost and 
labour. Whether those facts and circumstances 
were, or were not, sufficient to warrant the con¬ 
clusion is quite another matter. In the circum¬ 
stance, the aforesaid observations of the learned 
Financial Commissioner which, according to the 
learned counsel for the petitioner, run counter to 
the entire scheme of the Tenancy Act arc in the 
nature of mere obiter dicta. If any of the subordi¬ 
nate Courts are basing their decisions on those 
observations, and if those observations are con¬ 
trary to law, the aggrieved party can have the 
matter set right by going up in appeal or revision 
as the case may be. The first ground on which 
the petitioner wants this Court to interfere with 
the decision of the Financial Commissioner has 
therefore no force. 

(7) It was next argued by the learned counsel 
for the petitioner that the respondent Raiya claim¬ 
ed to have acquired occupancy rights on allega¬ 
tions which fell under S. 5(1)(c) of the Tenancy 
Act and therefore the learned Financial Commis¬ 
sioner was not justified in making out a new case 
for him by holding that he had acquired the rights 
of an occupancy tenant under S. 8 of the Act. 
In this connection he argued that the learned 
Financial Commissioner had exceeded his juris¬ 
diction under S. 84 of the Act which conferred 
upon him the power on only those grounds on 
which a High Court would exercise revisional ju¬ 
risdiction under the law for the time being in 
force. His argument in other words, was that tne 
learned Financial Commissioner had no jurisdic¬ 
tion to set aside the decision of the Collector 
since the Collector had neither exercised a juris- 
diction not vested in it by law. nor failed to exer¬ 
cise a jurisdiction so vested, nor acted in the exer¬ 
cise of its jurisdicton illegally or with material 
irregularity. The argument is however a little 
fallacious. The correct position is that the lea ™?° 
Financial Commissioner did certainly have the 
jurisdiction under S. 84. Punjab Tenancy Act. to 
hear the revision, but that he had committed an 
error in the exercise of that jurisdiction. Th 
being so. according to the Allahabad and Calcutta 
rulings cited above, the powers of superintendence 
lof this Court under Art. 227 of the Constitution 
cannot be invoked merely for the Purpose of co - 
recting errors in decision on quest ons of fact or 
law. The application is misconceived and it is 

a'/h’S.R 36 ' 16 ' 1 Wlth C ° StS ' Application dismissed. 


Person to whom house is sublet without con¬ 
sent of landlord is trespasser and can be im¬ 
pleaded in proceedings against tenant for evic¬ 
tion and ordered to put landlord into posses¬ 
sion. (Para 5) 

(c) Constitution of India (1950), Art. 227 
— Limitation — (Limitation Act (1908), S. 3). 

Revision under Article 227 will also be 
subject to the 90 days rule of limitation as are 
ordinary applications in revision: AIR 1951 
Him P 16, Foil. (Para 7) i 

Anno: C. P. C., App. Ill; Const, of India, * 
Art. 227 N. 1; Lim. Act, S. 3 N. 26 Pt. 10. 

K. C. Pandit, for Petitioner; Chandan Lai, 
for Respondents. 

REFERENCE. Para 

(’51) AIR 1951 Him P 16 6 
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Indira Debi Petitioner v. Ganga Ram Munshi 

Ram and another, Respondents. 97 . 11-52 
Civil Misc. Petn. No. 21 of 1952, T>/- n u a- 

(a) Constitution of India (1950), Art. 227 

S ' Article is meant to keep subordinate Courts 
within bounds of their jurisdiction and not to 
correct errors of decision on questions of law 

n \^ i0n C.P C App. HI: Constitution of 

Tn (b)’ Ho'use^lnd Rents - East Punjab Urban 
Rent Restriction Act (3 of 1949), S. 13 OO (a) 
— Eviction of sub-tenant. 


ORDER: This is an application in revision by 
one Indira Debi under Art. 227 of the Constitu¬ 
tion against the decision of the District Judge 
of Mahasu and Sirmur dated 17-4-1952 as an appel¬ 
late authority under S. 15 of the East Punjab 
Urban Rent Restriction Act, 1949. 


(2) The landlords Ganga Ram Munshi Ram filed 
an application under S. 13(2>(ii)(a) of the Act for 
eviction of the petitioner & one other named Mai 
Rewati. The residential house in question was 
let out by the landlords to Mai Rewati. The 
appellate authority has found that Mai Rewati 
left the house a considerable time ago and put 
the petitioner into the house without landlords’ 
consent. A decree for eviction of the petitioner 
has therefore been passed by him. 

(3) On behalf of the petitioner, it is not denied 
that the house was let out to Mai Rewati, nor 
is it pleaded that there is any privity of contract 
between the petitioner and the landlord. What 
was argued before me was that under the said 
Act the landlord could be granted a decree of y 

. . a. a -t •-1 *.-1 — —> t ~ «l a A1%U 


eviction against the tenant but not against a sub¬ 
tenant. ... 

(4) Even if it be supposed that the proposition 
of law propounded on behalf of the petitioner be 
correct, the mere fact that the lower appellate 
Court committed an error in deciding that point 
of law would not be a good ground for this Court 
to interfere with its decision in exercise of the 
power of superintendence under Art. 227 of the 
Constitution. That Article, it is well established, 
is meant to keep the subordinate Courts within 
the bounds of their jurisdiction & not to correct er¬ 
rors of decision on questions of law or questions 
of fact. The lower appellate Court had tne 
jurisdiction to record a finding on the said ques¬ 
tion of law, and the mere fact that it may nave 
committed an error in recording that finding does 
not mean that it had no jurisdiction to do so. 

(5) It may however be stated that the propor¬ 
tion of law propounded by the learned co ^sel f 
the petitioner does not appear to be correct. Eloin 
the tenant and the sub-tenant have beonimplea^ 
ed in this case. The former did become liablejtcevi 
tion by reason of her having sublet the house to the 
petitioner without the consent of the andlora-^ 
The position of the sub-tenant in ^ c c ^ cllt1 i S „ al iv 
being that of a trespasser, she became 
liable to eviction. There is nothing: in the A * 
against the impleading of such a trespasse 
a' proceeding of eviction against the tenant^ 
subscribe to the view propounded by the !«*» 
counsel for the petitioner would be to maxe 
multiplicity of suits. I therefore hold flat 
sub-tenant was rightly impleaded 
this case, and that she has been o house 
to put the landlord into possession of the 

in question. 
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(6) There is an office report that the present 
petition is time-barred by nine days, applying the 
90 -day rule of limitation as in the case of ordinary* 
revisions. The learned counsel for the petitioner con¬ 
tended that there is no limitation prescribed for 
an application under Art. 227 of the Constitution, 
nor has any rule been prescribed by this Court 
in respect of such petitions. That is no doubt 
true, and that is why I have not dismissed this 
petition on the mere ground of its being time- 
barred. It is however hereby laid down that in 
future applications in revision under Art. 227 of 
the Constitution will also be subject to Che 90-day 
rule of limitation as are ordinary applications in 
revision, as laid down by this Court in — ‘Beg 
Ram v. Charan Das’, AIR 1951 Him. P. 16. 

(7) The application in revision is rejected with 
costs Rs. 30 (Rupees thirty) and the order of the 
lower appellate Court is affirmed. 


A/M.K.S. 


Application rejected. 


A. I. R. 1953 HUVI-P. Cl (Vol. 40, C. N. 27) 

CHOWDHRY J. C. 

Daulat Ram, Petitioner v. The State. 

Criminal Misc. Petn. No. 11 of 1952, D/- 20- 
8-1952. 

Criminal P.C. (1898), S. 526(1) (a) — Fair 
(rial not possible. 

Magistrate writing letter to Chief Con¬ 
servator of Forests to file sanction of 
Chief Commissioner under S. 197, Crimi¬ 
nal P.C. without which case could not 
proceed — Documents proved by prose¬ 
cution witnesses and exhibited but allow¬ 
ed to remain in police custody — Disposal 
of objection to such custody put off — 

. j. Magistrate allowing case to hang on for 
. p 7 months on mere ground that P. S. I. 
stated that expert opinion had not been 
received — Cumulative effect held was to 
raise reasonable apprehension in mind of 
accused that a fair and impartial trial 
comd not be had. AIR 1930 All 737; AIR 
1948 Oudh 103 and AIR 1936 Rang 114, 
Rel - on (Para 7) 

Anno: Cr. P. C„ S. 526 N. 5. 

Btagat Singh Chawla, for Petitioner; L. N. 
Sethi, Govt. Advocate, for the State 
CASES CITED: 

n /.l 0 ? A® 1930 A11 737: 31 Cri LJ 555 
iS} ,(’«> AIR 1948 Oudh 103: 49 Cri LJ 126 
(C) (36) AIR 1936 Rang 114: 37 Cri LJ 436 

Tllis is an application by one 
uaulat Ram under S. 526, Criminal P. C., for 
Hie transfer of a case pending against him un- 

A <Au 40 . 9, Penal Code > in the Cour t of Sri 
Ri'iiv.' ? hat " a g ar . Magistrate, first class, Rampur 
gushahr, district Mahasu, on the ground that a 
rv» ? nd ‘ m ? art ial trial cannot be had in that 
• of m!' T ^“ Petitioner has stated at the end 

he h J,n, app ! lcatl ? n tliat if th e case is transferred 
| ae .wiU not claim a trial de novo. 

% }“', Th e first information report consists of 
rw tter dated 2-l- 19 51 addressed by the Chief 
Conserve ° r of Forests Himachal Priteh to the 
s2£ Superintendent of Police Kasumpti. The 

investiiE ntende ? t - of T P° licc entrusted the 
a ohnr 8 ™ u a certain Inspector of Police and 
duf^Se-sheet against the petitioner was in 

7 - 3-1951 6 « a ed \° ! he said Magistrate on 
tlon «i ; ,i T . Magistrate summoned prosecu- 

fier n n d f ence 6 ‘ 4 - 1951 > and between the 
nesses ™L and 22-6-1951 nine prosecution wit¬ 
nesses were examined. Thereafter, leaving out 


of account two adjournments occasioned by the 
unavoidable absence of the presiding officer, 
there were as many as ten adjournments during 
a period of seven months until 23-1-1952 at the 
instance of the prosecution on the ground that 
the opinion of the handwriting expert had not 
been received. On the last mentioned date the 
opinion in question was not filed (although it is 
dated 30-11-1951), but at the request of the 
P.S.I. prosecution evidence was ordered to be 
summoned for 7-2-1952. On 7-2-1952 the pro¬ 
secution witnesses did not appear, and there¬ 
after the presiding officer proceeded on six 
weeks leave on 11-2-1952. Before the prosecu¬ 
tion could proceed any further the present ap¬ 
plication for transfer was filed on 3-7-1952 and 
the proceedings were stayed. 

(3) In the letter dated 2-1-1951 from the Chief 
Conservator of Forests to the Senior Superin¬ 
tendent of Police, referred to above as the first 
information report, it was mentioned that the 
permission of the Chief Commissioner had been 
obtained. No such permission was, however, 
filed in Court. As already stated, the charge- 
sheet was submitted to the Magistrate on 7-3- 
1951 and prosecution evidence was summoned 
for 6-4-1951. In between these dates the Magis¬ 
trate addressed a letter on 27-3-1951 to the 
Chief Conservator of Forests, drawing his at¬ 
tention to the fact that sanction of the Chief 
Commissioner under S. 197, Criminal P. C., 
was necessary and that, although referred to 
in the first information report, the same had 
not been filed either by the addressee or by 
the police, and requesting the addressee to file 
the requisite sanction before 6-4-1951 as the 
case could not proceed unless it was on the file. 
In response to this letter the Secretary to the 
Chief Commissioner in the Forest Department 
sent_a communication to the Magistrate on 30- 
3-1951, and enclosed therewith the requisite 
sanction of the Chief Commissioner under S. 
197, Criminal P. C. It is noteworthy that this 
sanction is dated 30-3-1951 although it had been 
mentioned in the first information report dated 
2-1-1951 that the permission of the Chief Com¬ 
missioner had already been obtained. The first 
ground urged on behalf of the petitioner re¬ 
lates to this action taken by the Magistrate in 
securing the sanction of the Chief Commissioner. 

It may be stated in passing that the question 
of the necessity or legality of the sanction in 
question is quite irrelevant for the disposal of 
the present application. The argument put for¬ 
ward by the learned counsel for the petitioner 
was that in acting, as the learned Magistrate 
d!d, in order to secure the sanction he arrogated 
to himself the functions of a prosecutor The 
explanation of the Magistrate is that since the 
evidence had already been summoned and the 
^ aS£ ;, C0l i ld n ° l Proceed unless the sanction was 
on the file, he addressed the said letter to the 
Chief Conservator of Forests to avoid unneces- 

aar /., harassme '? t of the prosecution witnesses 
and the accused And it was further argued in 
this connection by the learned Government Ad- 

the oblation taken on behalf of the 
petitioner is not tenable since there was already 

sanction in the first infof- 


•_ - in me msi inior- 

th^ MtPr P fn 1 ' U r as ' however > conceded that 
trate questl0 . n was sent by the Magis¬ 

trate at his own instance and without anv 

thf nrn that b eha 'I having been made to him 
^epr^ecution. If the Magistrate considered 

Sr Z?n\T 2 ec ? ssnry ’ * he onl y proper course 
for him to adopt as a Court was not to take 
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cognizance of the offence, as laid down in S. 197 
of the Code. It was no business of his to try 
to fill up that lacuna in the prosecution. 

It is noteworthy that, although an incorrect 
allegation to the contrary had been made in the 
first information report, no sanction had in fact 
been obtained by the prosecution, and, for all 
one knows, it might not have been forthcoming 
but for the said action taken by the Magistrate 
himself. It may be that this action of the 
learned Magistrate is attributable to a misap¬ 
prehension on his oart of the proper functions 
of a Court rather than to any bias in favour 
of the prosecution or against the accused. It 
may also be that no apprehensions of the 
accused were for the time being roused as 
regards the impartiality of the Court, for it was 
only a year and three months later that the 
present application for transfer was filed by 
him, but. when this action of the Magistrate is 
taken into consideration along with certain 
others, to be mentioned presently, the cumula¬ 
tive elTect of them all was no doubt such as to 
raise a reasonable apprehension in his mind 
that a fair and impartial trial could not be had 
before the Magistrate in question. 

(4) The next ground relates to the way in 
which the documents filed in the case were 
dealt with by the Magistrate. They were filed 
in Court and proved by the prosecution wit¬ 
nesses and exhibited but allowed to remain in 
the custody of the police. The explanation of 
the Magistrate is that ther.e was no provision 
for safe custody of the documents in Court, and 
that if the. documents were kept in the court¬ 
room he would have had to engage a police 
guard. An objection in regard to this matter 
was taken in writing by the accused before the 
Magistrate on 7-2-1952. The Magistrate did not 
dispose of this application then and there, as 
indeed he should have dene, but ordered it to 
be put up for disposal on 22-2-1952. As stated 
above, the Magistrate proceeded on six weeks 
leave from 11-2-1952. It is incredible, therefore, 
that he did not know on 7-2-1952 that he was 
proceeding on this long leave only four days 
later. In spite of that however he ordered that 
the aoolication be put up for disposal on 22-2- 
1952. After his return from leave the application 
was disposed of on 11-6-1952 when, by common 
consent, it was ordered by the Magistrate that 
the documents be kept in sealed bundles cr 
boxes in the custody of the police. 

It was argued by the learned Government 
Advocate that although the documents had 
commenced to be proved and exhibited since 
6-4-1951 it was only on 7-2-1952 that an objec¬ 
tion was taken by the accused against the 
documents being allowed to remain in the cus¬ 
tody of the police. This is however not so. The 
petitioner has stated in his affidavit that he had 
protested against the practice of allowing the 
documents to remain with th? prosecution on 
the ground that it was likely to prejudice his 
case as the documents may be substituted or 
tampered with by the prosecution, but the Court 
paid no heed to it and therefore the petitioner 
was constrained to file a regular petition to that 
effect on 7-2-1952. The Magistrate says in his 
explanation that the fact was brought to his 
notice for the first time on 7-2-1952 “so far as 
he remembered”. If it be a fact that Jhe ob¬ 
jection was taken for the first time on 7-2-19.-)'-, 
and not before, there was no question of the 
Magistrate not being definite about it. 


In the circumstance, I must accept the said 
allegation made by the petitioner in his affida¬ 
vit. It apnears therefore that the said irregular 
procedure as regards the custody of documents 
during trial (and these documents have been 
described by the Magistrate as very precious) 
was persisted in despite the accused’s protests, 
and that when the accused filed a written 
objection in regard thereto on 7-2-1952 the 
learned Magistrate put off its disposal to a date 
on which he was presumably aware that the 
matter could not be disposed of. 

(5) The third ground relates; to one other 
prayer made by the petitioner in his said ap¬ 
plication dated 7-2-1952. Reference was made 
in the application to the numerous adjourn¬ 
ments which had been obtained by the prose¬ 
cution since June 1951 on the ground of non- 
receipt of the opinion of the handwriting ex¬ 
pert. It was further stated by the accused in 
that application that production of further 
prosecution witnesses had been stayed by the 
prosecution on the same ground, but that on 
23-1-1952 the P. S. I. had requested the Court to 
summon those remaining witnesses. The accused, 
therefore, prayed that the P. S. I. should be 
examined to ascertain whether the opinion in 
question had been received, and that if it had 
been received he should be asked to file it in 
Court. The P. S. I. was present on that date, 
and his statement on the point could have been 
recorded by the Magistrate then and there, for 
it needed no previous preparation to supply the 
information in question; but the disposal of this 
matter was also put off by the Magistrate in 
the same way as was the disposal of the ques¬ 
tion of proper custody of documents. The opin¬ 
ion in question was eventually filed on 11-6-52. 

(6) Another ground put forward on behalf of 
the petitioner relates to the manner in which 
the Magistrate allowed the case to hang on for 
seven months from 22-6-1951 to 23-1-1952 on the 
mere ground that the P. S. I. stated that the 
expert opinion in question had not been re¬ 
ceived. the main complaint of the learned 
counsel for the petitioner was that the exami¬ 
nation of the remaining prosecution witnesses 
should not in any case have been postponed 
simply on the ground that the expert opinion 
had not been received. His contention was that 
the prosecution was withholding the remaining 
prosecution witnesses simply to fit their evidence 
in with the expert opinion. The learned Gov¬ 
ernment Advocate replied that the prosecution 
witnesses were not produced because if the 
expert oninion turned out to be in favour of 
the prosecution the testimony of those witnesses 
would have become unnecessary. This argument 
was met, and with much reason behind it, by 
the learned counsel for the petitioner contend¬ 
ing that it is most improbable that production 
of the direct evidence of witnesses should na\c 
been attempted to be dispensed with merely 
because the opinion of the expert witnes 

might be favourable. .. 

(7) To sum up, while, on the one hand, tne 

learned Magistrate went out of his: way to pr 
cure a piece of evidence, i.e. the Chief Commis¬ 
sioner's sanction under Section 197, ( Cnmmd 
P. C„ without which in the opinion of tne 

Magistrate the cognizance of the offence was 

barred, and which piece of evidence it was tne 
dutv of the prosecution to furnish, he, on to¬ 
other hand, adopted an irregular procedurei wW 

regard to the custody of impor an} bowmen g 
in the case (the accused naturally thinking 
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procedure (o be prejudicial to his interest), 
continued to put oir the trial at the instance of 
the prosecution on a ground which on the face 
of it seemed to atford an opportunity to the 
prosecution to mould evidence according to the 
opinion of the expert witness, and finally dealt 
with the accused's application dated 7-2-1952 
with regard to the custody of documents and 
discovery of facts relating to the expert opinion 
from the prosecution in a manner which was 
capable of creating the impression in the mind 
i of the accused that the Magistrate wanted to 
give such latitude to the prosecution as would 
nullify the very purpose of that application. 

In these circumstances, even though the 
learned Magistrate may in fact have been 
actuated by motives other than a bias in any 
direction, the cumulative effect of his aforesaid 
behaviour was no doubt such as to have given 
legitimate ground for fear to the accused, the 
present petitioner, as laid down in — ‘Ghassoo 
v. Emperor’, AIR 1930 All 737 (A). It may be 
that such an impression might not be created 
in the mind of a normal person, but in the case 
of a person who is being tried of a serious 
.offence the behaviour adopted by the Magistrate 
in the present case throughout was no doubt 
such as to raise a reasonable, and not a mere 
fanciful, ground for apprehension in his mind 
that the Magistrate had a bias in favour of the 
prosecution. ‘Chunni Lai v. Emperor’, AIR 19-18 
Oudh 103 (B), and — ‘Ko Ko Gyi v. Emperor’, 
AIR 1936 Rang 114 (C). These are rulings 
which were cited by the learned Government 
Advocate himself. 

(8) The application is allowed and it is hereby 
directed that the case against the petitioner at 
present pending in the Court of Sri A. S. Bhat- 
[agar, Magistrate, first class, Rampur Bushahr 
be transferred to the Court of the Magistrate 
first class Theog. The trial shall proceed from 
the stage where rt was left o(T. The petitioner 
is directed to present himself before the Magis¬ 
trate first Class Theog on 8-9-1952 or if the 
Magistrate be not present in Court on that date 
tor some reason, on the next date after 8-9-52 
on which the Magistrate holds Court at Theog. 
fhe record must be returned and the two 
detay ralCS infc ^’ mcd of this order without 

' . Application allowed. 

A. I. R. 1953 HliVI-P. 63 (Vol. 40, C. N. 28) 
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Barikam and another, Defendants-Petitioners 
v. Uiarnu and another, PlaintifTs-Respondents. 
Civil Revn. No. 20 of 1950, D/- 6-10-1952. 
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(c) Custom (Himachal Pradesh) — Inherit¬ 
ance — Pleas open to illegitimate son. 

It does not lie in the mouth of one 
illegitimate son to question the right of in¬ 
heritance of another illegitimate son on a 
ground which was applicable in his own 
case when the right of succession opened. 

(Para 10) 

'<!) Custom (Himachal Pradesh) — Inherit¬ 
ance — Sartora son. 

The custom in the former State of Suket 
in Himachal Pradesh that a Sartora son 
is entitled to a share in ancestral property, 
cannot be disregarded on the ground of 
immorality or of public policy. AIR 1935 
Bom 371, Disting. (Para 11) 

Ishwar Das Abrol. for Petitioners; D. N. 
Vaidya, for Respondents. 

CASES CITED' 

(A) ('35) AIR 1935 Bom 371: 158 Ind Cas 796 

(B) (’27) AIR 1927 Oudh 21: 98 Ind Cas 750 

ORDER: This is a defendants’ application 
in revision, and it arises in the following cir¬ 
cumstances. 

(2) Niku, brother of the plaintiffs-respondents 
Lachmu and Charnu. died on 15-9-1993 B. He 
left property in two villages, Bodhal and Jai- 
devi, and his one-third share in each of the 
two villages was mutated in favour of the de- 
fendants-petitioners, the mutation in respect of 
the Jaidevi property having taken place on. 
31-3-1994 B. and that in respect of property in 
Bodhal on 11-11-1994 B. It appears that the 
entire property in Bodhal was in possession of 
the plaintiffs and the entire property in Jaidevi 
m that of Niku. After the mutations the de¬ 
fendants applied to the revenue authorities for 
partition of their one-third share in Bodhal. 
Thereupon the plaintitrs filed two suits on one 
and the same date, i.e., on 19-11-1948 A.D., cne 
relating to the property in village Jaidevi and 
the other to that in village Bodhal. As the 
plaintiffs were in possession of the property in 
Bodhal, they prayed for merely a declaratory 
relief in the suit relating to that nroperty, 
while in the other suit they also prayed for 
possession. 

(3) The pleadings in both the suits were 
identical. The plaintiffs alleged that the de¬ 
fendants, being only Chukandu sons of Mt 
Durgi, were not entitled to inherit the property 
eft by Niku The defendants, on the other 
’’ f and '. d £ nied ' ha t they were Chukandu sens 

Mt Durgi but pleaded that they were the 

S f 2j klL n wh ? se le eally wedded wife their 

(4) The trial Court framed two issues one 
with regard to the legitimacy of the defendants 
as the sons of Niku and the other with regard 

Cour^r^a' J?. oth these 'ssves the trial 
Court recoided findings against the plaintiffs 

District th lfuW U t dismiss , Pd both the suits. The 
.,‘thth™f on >appeals by the plaintiffs in 
[ h ! h ‘i e S ases cam e to contrary findings on both 
the said issues and decreed the two suits. 

mJSJSr*" 0 dis P ute with regard to the 
material facts in this revision, namelv, that Mt 

Durgi was a widow of one Guju of village Hn 

wana that after the death of Guju "hi coni 

J*™ed t0 res » d e in his house in Hawana and 

mnn J h ^f G was no . Jhan sr a ra or any other cere¬ 
mony of remarriage performed between the- 
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plaintiffs’ late brother Niku and Mt. Durgi but 
the defendants-petilioners were born of the 
union between the two at the house of Guju in 
Hawana. The question for determination is: 
What right, if any, have tho defendants-peti- 
tioners in the property left by Niku? 

(6) The learned counsel for the defendants- 
petitioners has referred to an entry relating to 
inheritance in the Majmua Qawaid-i-mal ap¬ 
proved by the Darbar of the former Suket 
State. The entry runs as follows: 

“In this State there is a custom according to 
which there are three kinds of male issue 
besides a legitimate son, called Chuknndu, 
Pachhlag and Sartora. A Chukandu son is 
one whose mother, while residing within the 
four walls of her house, begets him with the 
seed of another man and she is unable to 
name who the father was. When a woman 
gives up her first husband and takes her 
abode in the house of another, a son born to 
her by the first husband whom she takes 
with her to the house of the other man is 
called Pachhlag son (presumably a corrup¬ 
tion of Puchhlag, or one following like a tail, 
or an appendage). A Sartora son is one born 
of a woman other than a married wife. In 
case of a Chukandu son laying claim by way 
of inheritance, mutation of such an in¬ 
heritance should not be sanctioned in favour 
of such a son but in favour of his 
mother, but after the death of the 
mother he will be entitled to the inheritance. 
A Pachhlag son is not entitled to inheritance 
except that he is entitled to the property 
left by his own father; but in case the legal 
heirs wish to give a share to a Pachhlag son 
mutation in respect of that share should be 
sanctioned subject to the approval of the 
Darbar. A Sartora son cannot be deemed to 
be entitled equal to a legitimate son, but he 
is certainly entitled to a share in ancestral 
property; as compared to a legitimate son a 
Sartora son will get a lesser share, but any 
specific share cannot be fixed, the share in 
case of dispute being liable to be determined 
by Court in accordance with the custom preva¬ 
lent in the caste and the family.” 

(7) The learned counsel for the defendants- 
petitioners contended that his clients fell in the 
category of Sartora sons of Niku. He further 
contended that as Niku left no legitimate son, 
and as therefore the dispute in this case is not 
between a legitimate and Sartora sons but bet¬ 
ween the latter and the brothers of the de¬ 
ceased, there was no question of determination 
of the reduced share to which the petitioners 
may be held to be entitled by Court according 
to the aforesaid entry in the Qawaid. According 
to the learned counsel, the defendants-peti- 
tioners were entitled to the full share left by 
Niku in the two villages. 

(8) The learned counsel for the plaintiffs- 
respondents challenged both the aforesaid con¬ 
tentions. With regard to the first he argued 
that no such plea had been specifically taken 
by the defendants at any time before but only 
in the course of arguments in this Court. He 
complained that if such a plea had been taken 
by the defendants in their written-statement 
an issue would have been framed on that plea, 
but as this was not done the plaintiffs’ interests 
will be prejudicially affected if the plea is 
allowed to be taken for the first time in this 
revision. I am afraid this contention of the 


learned counsel for the plaintiffs-respondents is 
unsustainable. As adverted to above, the plain- 
tiifs described the defendants as Chukandu 
sons of Mt. Durgi. 

Now, the Hindu Law does not recognise a 
Chukandu son, but a son of that category ap¬ 
pears to be peculiar under the custom as pre¬ 
valent in the former State of Suket and recorded 
in the said Majmua Qawaid-i-mal. It is mani¬ 
fest therefore that in describing the defendants 
as Chakandu sons of Mt. Durgi the plaintiffs 
were referring impliedly, though not in so many 
words, to the aforesaid recorded custom. The 
defendants also referred to custom in their 
written-statement when making the said allega¬ 
tions entitling them to succeed to the property 
of Niku as his legitimate heirs. It was, there¬ 
fore, common ground between the parties that 
the status of the defendants was to be deter¬ 
mined in accordance with the custom prevalent 
in the former State of Suket, and this custom 
could be none other than the one recorded in 
the Mujmua & cited in detail above. The neces¬ 
sary facts being common ground between the 
parties, it would, therefore, serve no useful pur¬ 
pose to remit an issue with regard to custom to 
any of the Courts below. All that is necessary 
to determine is whether, on the undisputed 
facts, the defendants-petitioners come under the 
one or the other of the aforesaid categories of 
sons. 


(9) Now. as the paternity of the defendants 
was known they could not possibly be merely 
Chukandu sons of Mt. Durgi. They are also 
obviously not Pachhlag sons. But they do clear¬ 
ly fall under the category of Sartora sons of 
Niku since they were the sons of Mt. Durgi by 
Niku without any sort of marriage having taken 
place between Mt. Durgi and Niku. The learned 
counsel for the plaintiffs-respondents argued 
that in case of a Sartora son he should be born 
of a woman who, though not legally married 
to the man in question, was yet in his regular 
keeping, and that the status of a Sartora son 
cannot be claimed by one whose mother was a 
prostitute or had only a casual connection with 
the man in question. It is not necessary to ex¬ 
press any opinion with regard to the proposition 
put forward by the learned counsel for the 
plaintiffs-respondents, and that for the simple 
reason that the condition which he puts for¬ 
ward is satisfied in the present case. It is ad¬ 
mitted that there was an intimacy between 
Niku and Mt. Durgi, and that the former used 
to visit the latter at her residence in village 
Hawana. That being so, it is clear that ML 
Durgi was in the regular keeping of Niku. The 
defendants-petitioners were, therefore, clearly 
the Sartora sons of Niku. 

(10) The next question that arises is as to the 
share in Niku’s property to which the defen¬ 
dants are entitled. I find myself unable to 
agree with the argument of the learned counsel 
for the defendants-petitioners that a reduction 
of the share of a Sartora son takes place only 
in the event of dispute arising between him 
and a legitimate son. The wordings t- the 
aforesaid custom as recorded in the Majmua 
do not lend support to the argument. The pro¬ 
vision commences with the enunciation that al¬ 
though a Sartora son is certainly entitled to a 
share in the ancestral property, he cannot be 
deemed to be entitled in equal measure with a 
legitimate son, but his share shall be less than 
that of a legitimate son. That only means that 
the status of a Sartora son is not the same as 
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that of a legitimate son, and that therefore his 
share must in all eases be less than that of a 
legitimate son. There is nothing in the citation 
justifying the conclusion that this reduction is 
to take place only where there is a dispute bet¬ 
ween a Sartora son and a legitimate son. On 
the contrary, the words "tanaza ki surat men", 
or in the event of dispute, are general in nature 
and therefore signify any dispute and not neces¬ 
sarily a dispute between a Sartora son and a 
legitimate son. I, therefore, hold that accord- 
,1 ing to the said recorded custom of the former 
State of Suket, in every case of dispute, whe¬ 
ther the dispute of the Sartora son be with a 
legitimate son or with any other person laying 
claim to the property in question by right of 
inheritance, the share of a Sartora son will al¬ 
ways be less than that to which a legitimate 
son would have been entitled. It may be stated 
here in passing that admittedly the plaintiffs’ 
mother was also not a wedded wife of their 
father. It hardly lies in their mouth, therefore, 
to question the right of inheritance of the de¬ 
fendants on a ground which was applicable in 
their own case when the right of succession 
opened on the death of their father. 

It only remains to ascertain, therefore, what 
the share of the defendants in the present case 
would be according to the custom prevalent in 
the caste to which the parties belong or in 
their family. This latter question cannot cer¬ 
tainly be determined in this revision since no 
issue on that point was framed and the parties 
were, therefore, not called upon to produce the 
relevant evidence. In making this omission the 
Courts below will no doubt be deemed to have 
acted with material irregularity in the exercise 
• of their jurisdiction, although I must say, at the 
wsame time, that the parties themselves appear 
i to have been responsible for the omission be¬ 
cause the aforesaid recorded custom does not 
seem to have been cited before any of the 
Courts below. A remand of this case for deter¬ 
mination of the relevant issue with regard to 

the defendants’ share will, therefore, be neces- 
sary. 

B ® tore 1 conclude this point it is neces¬ 
sary to dispose of a contention put forward by 
me learned counsel for the plaintills-respond- 
He f.fgued that to accept the aforesaid 
2®®“ relied upon by the defendants-peti- 
d be t0 put a Premium on immo- 
rainy. it is a moot point whether mere absence 
tmm e . mama ge ceremony could be dubbed as 
hmnoral even though the woman in question 

man ^ the re 2 ular keeping of the 

S2n An* m S ! rt0r ? son was born of su ch a 

is nnt „ U , lle f ltimate son born of a -concubine 
tL H f ^ 0ll T y depr , lved of his rights even under 

sharenf d Ji L ?'k f ? r th0 ^ h not entitled to a 
tennnoQ the inheritance he is entitled to main- 
nance even in the three regenerate castes. And 

entiiio-i C * aSe °* a Sudra > an illegitimate son is 
Hinrf.f r 0 a sbai - e , of the inheritance under the 
con&Jir provided the concubine was in the 
The d exclu . sive keeping of his father. 

ileritim^ difference 13 that what ^ true of an 
son amongst Sudras under the 

castes SSL* 1 bee !3- a P plied in the case of all 
3TJSS* 8 i ny dl3tincti0n under the afore- 

ket ffSSS? • 0f - the former state Su- 
the custom ^ ** tha circumstance, be said that 

eardeT^n Q !!!f tio ? c 2 n , be totall y ^re¬ 
public noHo? JP 0U ? d immorality or of 
policy. The learned counsel for the 
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that therefore his plaintiffs-respondenls cited — ‘S. K. Wodeyar v. 

‘ss than that of a Ganapathi MadhuUng’, AIR 1935 Bom 371 (A), 

ing in the citation All that has been laid down in that ruling is 

this reduction is that before any custom is recognised it must be 

e is a dispute bet- proved to be definite, ancient, uniform and net 

jitimate son. On illegal in itself or unreasonable In the present 

iza ki surat men”, case the custom is a recognised one since it has 

general in nature been recorded in the Majmua Qawaid-i-mal of 

ute and not neces- the former Stale of Suket. That being so, it 

iartora son and a must be presumed that it has been so recog- 

hold that accord- nised because it satisfies all the said conditions, 

om of the former As regards the conditions of illegality and un- 

t of dispute, whe- reasonableness in particular, the contention of 

ra son be with a the learned counsel as regards the immorality 

her person laying of the custom has already been disposed of. The 

istion by right of ruling in question does not, therefore, stand in 

irtora son will al- the way of the enforcement of the custom pro- 

•hich a legitimate pounded on behalf of the defendants-petitioners. 

be stated (i 2 ) The learned counsel for the defendants- 
aiy the plaintiffs petitioners pressed the point of limitation also 
lea wue of their but only with regard to the property in village 
mouth, therefore, Bodhal. His contention was that the mutation 
' Q ?" dated ll-H-1994 B. in favour of the petitioners 
rh? S Af PP . * in * n res P ec t °f that property took place in the 

fnth°- bUcce;,sl0n presence and with the consent of the plaintiff- 

iainer# respondent Charnu, and that, therefore, limita- 

i, therefore, what tion for the suit in respect of that property 

i the present case be S an to run under Art. 120, Limitation Act 

stom prevalent in from the date of that mutation, and not, as held 

ies belong or in b ^ the lower appellate Court, from the date on 

stion cannot cer- which the defendants applied for partition of 

revision since no that property. And in support of this argument 

d and the parties he cited the ruling reported as — ‘Mahabir 

>n to produce the Pattak v. Jageshar Pattak’, AIR 1927 Oudh 21 

this omission the < B ). ?t is questionable whether the mutation in 

? deemed to have Question was effected at the instance of Charnu 

ty in the exercise plaintiff. Even if it be held for arguments sake 

[ must say, at the that it was so effected, it was not shown how 

hemselves appear the said conduct of Charnu would also bind the 

the omission be- other plaintiff Lachmu. So far at least as 

custom does not Lachmu plaintiff is concerned, therefore, the 
[ore any of the aforesaid ruling has no application, and the 
lis case for deter- view of the lower appellate Court that the pro- 
e with regard to P ert y in Bodhal being in possession of the 
before, be neces- plaintiffs, time began to run only from the date 

when the defendants applied for partition of 
point it is neces tllat property is correct. 
i put forwardly ^ The re yision is allowed, the judgment 
plaintiffs-respond- {™L de . crees .? f the ^strict Judge of Mandi in 

;pt the aforesaid ^th th e suits are set aside and the case is 

defendants-peti- ^1° that Court for recording a finding 
emium on immo- th o following issue after giving an opportu- 
her mere absence • y 0 the parties to load evidence on that 
ild be dubbed as . . .. 

man in question *0 ™ , sh , are , ln , th e property left by Niku 

r keeping of the are . defendants entitled as his Sartora 

* born of such a ? on f J 1 } acc °rdance with the custom prevalent 

n of a 'concubine ln their caste or family?” 
ights even under (14) The lower appellate Court will submit 
lot entitled to a the finding on the said issue along with the 
entitled to main- reasons therefor and the evidence, if any, pro- 

icrate castes. And <*uoed by the parties to this Court within three 

legitimate son is of the receipt of this record. On receipt 

ritance under the Q * , th f. finding parties will be given time to file 
lbme was in the objections, if any, against the same, and there¬ 
of ? f , his father. after, a date will be fixed for the disposal of the 
iat is true of an objections and the revision 
dras under the C/V.B.B. , 

n the rasp nf ail ^ ase remanded. 
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Thunthi and others, Defendanls-Appellants 
v. Dhani Ram, Plaintiff-Respondent. 

Second Apoeal No. 4 of 1952, D/- 24-12- 
1952. 

(a) Custom (Himachal Pradesh) — Mar¬ 
riage — Remarriage — Ceremonies — Proof 

— Presumption — (Hindu Law — Marriage 

— Ceremonies) — (Evidence Act. S. 114 — 
Marriage — Presumption — Rebuttal). 

The presumption of marriage arising 
from long and continuous cohabitation 
between a man and a woman may be re¬ 
butted by proving circumstances consti¬ 
tuting an insurmountable obstacle to 
marriage. Where the alleged insurmount¬ 
able obstacle was that B’s marriage in the 
.ihanjharara form had not been performed 
with Z : 

Held that it was impliedly conceded 
that B. though a widow was entitled to 
remarry according to local custom and 
since according to the Hindu Law no re¬ 
ligious ceremonies are necessary in the 
case of remarriage of a widow, it was in¬ 
cumbent upon the party alleging the 
obstacle to prove not only that B’s mar¬ 
riage in the jhanjharara form was not 
in fact performed with Z, but also that 
performance of marriage in that form 
was necessary. (Presumption held was 
not rebutted). AIR 1952 SC 231, Foil: AIR 
1943 Cal 76 and AIR 1921 Lah 20, Ref. 

(Paras 7, 8 and 10) 
Anno: Evi. Act. S. 114 N. 23. 

(b) Evidence Act (1872), S. 48 — General 
Custom, proof of — (Custom (General) — 
Proof). 

General evidence as to the existence of 
tribal or family custom is admissible un¬ 
der S. 48, but it must be evidence of opi¬ 
nion of persons who would be likely to 
know of its existence if it existed. AIR 
1934 Lah 351, Ref.; AIR 1925 PC 267, Rel. 
on. (Para 9) 

Anno: Evidence Act, S. 48 N. 2. 

Hira Lai. for Appellants; Kirti Ram, for 
Respondent. 
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JUDGMENT: This is a second appeal by the 
defendants Thunthi, Tulsia and Dhani Ram 
against the judgment and decree of the learned 
District Judge of Mandi, dated 21-9-1951. 

(2) One Zalim died on 14-5-1949, and there¬ 
upon his property was mutated in the names 
of the present parties as his sons. The defen- 
dants-appellants’ mother was Mt. Basanto, and 
Mt. Begamu is the mother of the plaintiff-res- 
pondent. The plaintiff Lied the present suit 
on 13-5-1950 for a declaration that the defend¬ 
ants are not the sons of Zalim but the plaintiff 
alone is the son and successor to the estate of 
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Zalim, and for possession of the entire property 
The plaintiff’s case was that the defendants 
were not the legitimate sons of Zalim, and in 
fact could not be his legitimate sons, because 
their mother Mt. Basanto was not married to 
him in the jhanjharara form. The defendants 
traversed this allegation and pleaded that they 
were entitled to succeed to the property of 
Zalim as his sons. 

(3) The trial Court took a number of circum¬ 
stances into consideration, especially that of 
Zalim and Mt. Basanto having lived as husband 
and wife for about 30 years, and held that the 
latter was the legally wedded wife of the for¬ 
mer. It also held that Mt. Basanto was the 
widow cf a cousin of Zalim, and that the plain¬ 
tiff had failed to prove that jhanjharara or any 
other rites were essential for espousing a cou¬ 
sin’s widow. In the result, it dismissed the suit. 

(4) On the plaintiff’s appeal the District Judge 
accepted as correct the finding of the trial 
Court that Mt. Basanto & the clefts, had lived 
for about 30 years with Zalim & Zalim had per¬ 
formed marriages of his two daughters by Mt. 
Basanto, but he was of the opinion that these 
and other circumstances relied upon by the trial 
Court were not sufficient to justify the view 
that Mt. Basanto had acquired the status of a 
iegally wedded wife of Zalim. He was further 
of the opinion that even if a presumption of 
marriage arose from ihe aforesaid circumstan¬ 
ces, it had been rebutted by the admitted fact 
that no jhanjharara of Mt. Basanto was per¬ 
formed with Zalim, his view being that per¬ 
formance of this ceremony was essential to give 
validity to one’s marriage with a cousin’s 
widow. The plaintiff’s appeal was allowed by 
the learned District Judge and his suit was 
decreed. The defendants have now come up in 
second appeal, and they are entitled under para 
32 of the Himachal Pradesh (Courts) Order, 1948, 
to treat it to all intents and purposes as a first 
appeal. 

(5) Tho following facts, which have been 
established on behalf of the defendants, are not 
disputed. I\It. Basanto, then a widow, began to 
live with Zalim about 30 years ago and conti¬ 
nued so to live until his death. The present 
three appellants and two daughters were born 
of the union of Zalim and Mt. Basanto. Zalim 
performed the marriages of t’ e two daughters. 
In fact, the plaintiff-respondent’s mother Mt. 
Begamu herself admitted during the mutation 
proceedings on the death of Zalim that Mt. 
Basanto was a widow' of a cousin of Zalim, and 
that she lived with Zalim and the latter begot 
children by her. It was argued by the learned 
counsel for the plaintifr-respondent that the 
certified cbpv of this statement on the record 
w r as not admissible in evidence since it w'as 
never put to Mt. Begamu. This argument has 
no force because it w r as filed on behalf of the 
plaintiff-respondent himself. The plaintiiT never 
produced Mt. Begamu to explain it away. The 
plaintiff is a minor and the statement in ques¬ 
tion appears to have been made on his behalt 
by Mt.‘Begamu as his natural guardian. The 
statement is therefore admissible as an admis¬ 
sion under S. 21, Evidence Act. it having been 
made against the interests of the plaintiff, in 
fact, the learned counsel for the plamt\lf-res- 
pondent did not seriously challenge the above 
facts, as stated above. He did not further “ 
lenge the correctness of the proposition that tne 
law' presumed in favour of marriage & against 
concubinage when a man and a woman naa 
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cohabited continuously for a number of vears. 
•Mohabbat Ali v. Muhammad Ibrahim Khan - . 
AIR 1929 P C 135 (A). What ho contended was 
that this presumption had in the present case 
been rebutted by the fact that Mt. Basanto's 
marriage in jhanjharara form had not been 
performed with Zalirn. The oniv question for 
determination in the present appeal therefore is 
whether the undoubted presumption of mar¬ 
riage of Mt. Basanto with Zalim had in this 
case been rebutted. It may incidentally be 
stated here that the view of the learned District 
Judge that Mt. Basanto could not acquire the 
status of a legally wedded wife of Zalim due to 
tho existence of the said facts was against the 
aforesaid well-known presumption and there¬ 
fore incorrect, and the learned counsel for tho 
plaintiff-respondent has not tried to support 
that view. 

(6) The learned counsel for the plaintiff-res¬ 
pondent having conceded that a presumption of 
marriage existed in the present ease, and his 
case being that the presumption had been re¬ 
butted, it is manifest that the onus of rebutting 
the presumption lay on the plaintiff. In fact, 
the plaintiff undertook to discharge the onus bv 
making the aforesaid allegation in the plaint 
that the defendants could not be the legitimate 
sons of Zalim because their mother Mt. Basanto 
was not married to him in the jhanjharara 
form. It is further well established that the 
presumption of marriage arising in such circum¬ 
stances can be repelled only by evidence of the 
clearest character, and that it would not be 
displaced by the more fact of the direct evid¬ 
ence of marriage, if any, being unsatisfactory. 
‘Chandu Lai v. Bibi Khatcmonnessa’, AIR 1943 
Cal 76 (B). The learned counsel for the plain¬ 
tiff-respondent cited the ruling of the Hon’ble 
the Supreme Court reported as—'Gokal Chand 
v. Parvin Kumari’, AIR 1952 S C 231 (C). But 
in that case also it was held that continuous 
cohabitation for a number of years raises the 
presumption of marriage, that the presumption 
was a rebuttable one, and that if there be cir¬ 
cumstances which weaken or destroy the pre¬ 
sumption the Court cannot ignore them. It has 
therefore to be seen whether the admitted pre¬ 
sumption has been rebutted in the present case. 

(7) The presumption of marriage arising from 
tong and continuous cohabitation between a 
*uan and a woman may be rebutted by proving 
circumstances constituting an insurmountable 
obstacle to marriage. One such circumstance, 
Xor example, might be that the former husband 
woman in Question was alive when the 
cohabitation commenced and was still alive 
when the offspring whose legitimacy was in 
issue was born, as was the case in — Tndar 
^ngh v. Thakar Singh’, AIR 1921 Lah 20 (D). 
n# 4 u insun ^ 0l . lntable °kstacle alleged on behalf 

*/L Pontiff-respondent in the present case 
was that Mt. Basanto’s marriage in the jhan- 
3nar ara form had not been performed with 
S!™- lt will appear therefore that it is im- 
Pliedly conceded that Mt. Basanto, though a 

y as e T ntit * e d *° remarry according to 
ocai custom. It has however to be remembered 
a * acc .°rding to the Hindu law no religious 
ri Q «°? les a . re nece ssary in the case of remar- 
0 « 'Y ldow - In the neighbouring province 
- Pun i ab the karewa form of marriage, 
men is a marriage with the brother or some 

the e «rn mae r . elative °* the deceased husband of 

woman, is contracted without any ceremony 


at all. as pointed out by Gcur in para. 363 of 
his Hindu Code, Edn. 4, citing — ‘Authikesa- 
valu v. Ramanujam’, 32 Mad 512 (E). It was 
incumbent upon the plaintiff-respondent there¬ 
fore to prove not only that Mt. Basanto's mar¬ 
riage in the jhanjharara form was not in fact 
performed with Zalim, but also that perform¬ 
ance of marriage in that form was necessary. 

(8) It may be taken as established in this case 
that no jhanjharara cf Mt. Basanto with Zalim 
had in fact been performed since, besides the 
plaintiff s witnesses having deposed to that 
effect, it has been admitted by the defendants- 
apoellants’ own witness Dillu, who is Zalim 
deceased’s own brother. But, as adverted to 
above, it was further incumbent upon the plain¬ 
tiff-respondent to establish that in order to 
confer validity upon the union of Mt. Basanto 
and Zalim it was necessary that their marriage 
in the jhanjharara form should have been per¬ 
formed. This onus the plaintiff has, in my 
opinion, failed to discharge. 

(9) The learned counsel for the plaintiff-res¬ 
pondent referred to the statements of opinions 
as to the existence of this custom made by the 
plaintiff’s witnesses. And in this connection he 
cited two rulings: — ‘Ahmed Khan v. Mt. 
Channi Bibi’, AIR 1925 P C 267 (F) and — 
‘Mohd. Alam v. Mt. Hafizan’, AIR 1934 Lah 
351 (G). It was held in these cases that a tribal 
or family custom may be proved by general 
evidence as to its existence. There is'no doubt 
that such evidence is admissible under S. 48, 
Evidence Act, but it must be evidence of opin¬ 
ion cf persons who would be likely to know of 
its existence if it existed. This condition was 
specifically mentioned in the Privy Council 
ruling. In the Lahore ruling the mass of oral 
evidence relied upon consisted of the statements 
of a largo number of lambardars and other 
residents of the locality who were certainly in 
a position to know of the existence of the cus¬ 
tom. In the present case only seven witnesses 
were produced on behalf of the plaintiff, and 
of these one was a formal witness and another 
plaintiff’s own next friend Basant Singh. There 
were thus only five witnesses who deposed as 
to the necessity of the performance of ‘jhanjha¬ 
rara ceremony, and there is nothing to show 
that they were persons who were likely to know 
of the existence of the custom, if it existed Of 
these one. Phuphi P. W. 2, in fact disproved 
the custom since he admitted in cross-examina¬ 
tion that his own mother was a widow when 
taken as wife by his father, that he had suc¬ 
ked to the property left by his father, but 

hat he did not know whether jhanjharara of 
his mother had been performed with his father. 
The learned counsel for the plaintiff-respondent 
referred to the statements of the witnesses pro¬ 
duced by the defendants in this case, but these 

nf m, S rrfo n haye 4 C u- ar l v state(1 thrit performance 
of marriage m this form was a recent innova- 

tion m the former State of Suket to which the 
parties belong. According to the defence wit- 
£ e pract j. c ? was not older than 7 or 8 
I/. so * did,not exist about 30 years ago 
when Mt. Basanto was taken as his wife bv 

??!?£• Some support is lent to these statements 
of witnesses of the defendants-appellants by the 
circumstance that it was only about 11 years 
ago when on 26-6-1993 B„ the Suket State iSued 
a Robkar for registration of'such marriages 0 
The evidence of general opinion as to the exist- 

riW ?J h f all T d - cl,stom is therefore insum- 
cient and inconclusive. 
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*10) The only other evidence in support of 
the alleged custom relied upon by the learned 
counsel for the plaintilT-respondent was that of 
certain instances cited by two of the plaintiff's 
witnesses, Dumnu and Basant Singh. They were 
instances of four men named Khundu, Jagta, 
Thotha and Sewadha. No reason was however 
assigned for not producing these persons them¬ 
selves. It was also not clear as to how long ago 
these instances occurred. The instances are also 
too few to establish a custom As held in — 
‘Rampai Singh v. Bajrang Singh', A I R 1926 
Oudh 211 (H), a party relying upon custom 
must prove it to be ancient, continuous, certain 
and reasonable, and he must prove it by satis¬ 
factory evidence of particular instances so 
numerous as to justify the Court in finding in 
favour of its existence. That being so, citation 
of only four instances, and those too of a dubi¬ 
ous character, without disclosing how old those 
instances were, cannot be said to have proved 
the alleged custom in the present case. I there¬ 
fore hold that the plaintilT-respondent failed to 
prove in this case that performance of jhan- 
jharara ceremony was necessary. That being 
so, even though in point of fact no jhanjharara 
ceremony of Mt. Basanto with Zalim may have 
been performed, the presumption of marriage 
that clearly arises in the present case has not 
been rebutted by the plaintiff. In the circum¬ 
stance, the trial Court was quite correct in 
arriving at the finding thai the defendants were 
the legitimate sons of Zalim and in dismissing 
the suit. Accordingly, the appeal is allowed, 
the judgment and decree of the lower appellate 
Court are set aside and those of the trial Court 
dismissing-the suit of the plaintiff-respondent 
are restored. The plaintiff will pay the costs 
of the defendants in all the Courts. 

C/H.G.P. Appeal allowed. 
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Duni Chand, Petitioner v. Munshi Amar 
Nath and others, Respondents. 

Civil Revn. No. 21 of 1952, D/- 21-10-1952. 

(a) Provincial Small Cause Courts Act 
(1887), Ss. 25 and 3 (c) — Conflict in S. 25 
and (Himachal Pradesh (Courts) Order 
(1948), Para. 35). 

Section 25, Provincial Small Cause 
Courts Act, affords ground for interfer¬ 
ence within an ambit wider than that 
provided by Para. 35 of the Himachal 
Pradesh (Courts) Order. Hence. S. 25 of 
the Act cannot be said to affect the special 
law contained in Para. 35 of the Order 
within the intendment of S. 3 (c) of the 
Act. < p ara 4) 

Anno: Pro. Sm. C. C. Act, S. 3 N. 1; S. 25 
N. 1. 

(b) Evidence Act (1872), S. 34 — Account 
book extracts — Proof. 

Before extracts from books of accounts 
are admitted in evidence they must be 
proved. Mere production of the extracts 
is not tantamount to a proof of those 
extracts: AIR 1925 Lah 242 (1); AIR 1933 
Cal 501, Distinguished. (Para 6) 

Anno: Evidence Act, S. 34 N. 3 Pts. 5, 6. 

(c) Provincial Small Cause Courts Act 
(1887), S. 25 — Interference in revision. 


Small cause suit — Plaintiff alleging of 
having supplied ghee to defendant — De¬ 
fendant not admitting plaintiffs claim — 
Judge putting plaintiff to proof — Held 
that relevant issue was framed and 
that the Judge did consider the issue 
raised by the pleadings — No interference 
in revision: AIR 1933 All 339, Ref. 

(Para 8) 

Anno: Pro. Sm. C. C. Act, S. 25 N. 10. 

G. L. Verma, for Petitioner; Kanwar Dalip 
Singh, for Respondents. 

CASES CITED: 

(A) (’52) AIR 1952 Him P & B 28 

(B) (’42) AIR 1942 Oudh 155: 17 Luck 327 

(C) (’25) AIR 1925 Lah 242(1): 84 Ind Cas 909 

(D) (’46) AIR 1946 All 127: ILR (1945) 

All 465 

(E) (’33) AIR 1933 Cal 501: 144 Ind Cas 740 

(F) ( 33) AIR 1933 All 339: 145 Ind Cas 579 

(G) (’24) AIR 1924 All 691: 78 Ind Cas 434 

JUDGMENT: This is a plaintiff’s applica¬ 
tion in revision under S. 25, Provincial Small 
Cause Courts Act, 1887, against the judgment 
and decree of the learned Small Cause Court 
Judge Nahan dated 21-2-1952, dismissing his 
suit for recovery of R$. 32/11/-. This 

amount consisted of Rs. 24/1/-, alleged to be 
due as price of ghee which the defendant is 
said to have purchased from the plaintiff cn 
29 Mangsar 2005, and Rs. 8/10/- as interest 
thereon at 12 per cent, per annum. No 
written statement was filed but the defen¬ 
dant’s counsel stated that the plaintiff’s claim 
was not admitted. The trial Court thereupon 
put the plaintiff to the proof of his case. The 
plaintiff came into the witness-box and he 
produced extracts from his books of account, 
but the suit was dismissed “in the absence of 
any proof.” 

(2) There is a preliminary objection raised 
by the learned counsel for the defendant- 
respondent, namely, that S. 25, Provincial 
Small Cause Courts Act, is r.ot applicable and 
therefore the present revision could only lie 
under para. 35 of the Himachal Pradesh 
(Courts) Order, 1948. He further argued that 
if the present revision be under sub-para. (1) 
(b) of para. 35, the revision is not maintain¬ 
able because the condition contained in the 
second proviso as to the value of suit being 
1000/- rupees or upwards was not satisfied, 
and that if sub-para. (1) (a) applied the 
revision was not competent because no ques¬ 
tion of jurisdiction was involved. 

(3) In support of the contention that S. 25, 
Provincial Small Cause Courts Act, was r.ot 
applicable, the learned counsel for the defen¬ 
dant-respondent referred to the provisions of 
S. 3 (c) of that Act. which lays down that 
nothing in the Act shall be considered to affect 
any local law or any special law other than 
the Code of Civil Procedure. He further 
armed that the Himachal Pradesh (Courts) 
Order, 1948, was one such special law, and 
that therefore the relevant provision for a 
revision even in the case of a revision from 
the judgment and decree of a Small Cause 
Court would be para. 35 of the said Order and 
not S. 25 of the said Act. Before proceeding 
further, it may be stated here that ^ Provi¬ 
sions of the Provincial Small Cause Courts 
Act. 1887. have been applied in Himachal 
Pradesh under the Himachal Pradesh (Appli¬ 
cation of Laws) Order, 1948, which came into 
force on 25-12-1948, and again under me 


Merged States (Laws) Act, 1949, which came 
into force on 28-12-1949. 

(4) Now, there is really no conflict between 
the provisions of S. 25 of the Act and para. 
55 of the Order in question. Except for the 
special provision contained in sub-para. 1 (b> 
of para. 35 of the Order (authorising The 
Judicial Commissioner to make such oroer as 
he thinks fit where further consideration on 
an important question of law or custom was 
involved), the provisions of sub-para. (1) (a) 
of that paragraph correspond to those of 
S. 115, Civil P. C. It is well established that 
S. 25 of the Act is a provision much wider 
in its scope than S. 115 of the Code, for 
whereas the latter justifies interference only 
in cases of failure of exercise of jurisdiction 
which vested or exercise of jurisdiction which 
did not vest or of material irregularity in 
exercise of the same, the former goes beyond 
that and permits the High Court to interfere 
with the decision of a Court of Small Causes 
where the decision was not in accordance 
with law. That being so, it cannot be said, 
within the intendment of S. 3 (c) of the Act, 
that S. 25 of the Act affected the special law 
contained in para. 35 of the said Order. If 
any of the grounds mentioned in para. 35 cf 
the Order be present that alone might he 
sufficient to justify an interference by this 
Court in exercise of its revisional jurisdiction 
under that paragraph. If, however, none of 
those grounds exists but the High Court is 
satisfied that the decree or order in question 
passed by a Court of Small Causes was not 
according to law, there would still be room 
for interference under S. 25 of the Act. Mani¬ 
festly therefore since S. 25 of the Act affords 
ground for interference within an ambit wider 
than that provided by Para. 35 of the said 
Order it cannot be said that the former 
affected the special law embodied in the latter. 
I therefore hold that the present revision is 
competent under S. 25, Provincial Small 
Cause Courts Act, 1887. 

(5) In view of what has been stated above, 
it is not necessary to consider the objections 
raised by the learned counsel for the defen¬ 
dant-respondent which are based upon the 
provisions of para. 35 of the Himachal 
^raclesh (Courts) Order. For the same rea- 
son, the ruling of this Court reported as — 
Lalla Ram v. Naresh Chand’, AIR 1952 Him P 
• i 2 ®, (A), which laid down certain prin- 
ciples relating to exercise of jurisdiction under 

here * be ^' ode > bas R0 application 

* ar as the present case is concerned, 
mis Court has to be satisfied whether or not 
me decree in question which is the subject- 
matter of the present revision was passed 
according to law within the purview of S 25, 
Rrovinaa 1 Small Cause Courts Act. The first 
I L°, nte . ntl0R P ut forward by the learned coun- 
*> , me Plaintiff-petitioner was that the 

Judge below not having held that the books 
ro m a i CC ^ UI 4 ^ ed by the petitioner were not 
X la J ly kept*. it acted illegally in' discarding 
om evi dence. The contingency of going 
tR e question of whether the books of 
account were, or were not, regularly kept did 
hnL anS j } his case for the extracts of day- 
np™, a ~ d ledge L filed b y the Plaintiff were 
,“ v n r „ pro Y ed ' The trial Court says that the 
^b° s , e handwriting the entries in 
question admittedly were had not been pro- 
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duced. It is really not necessary to go into 
the question whetner in order to prove the 
cxiracis in question it was incumbent upon 
the plaintiff to produce the employee, as 
seems to have been held in — ‘Lachmi Narain 
v. Musaddi Lai', AIR 1942 Oudh 155 (B), for, 
even the plaintiff himself did not say a word 
in his deposition by which the extracts in 
question could be held to have been proved. 
In fact, the plaintiff made no reference what¬ 
soever to the entries relating to the transac¬ 
tion in suit. Mere production of the extracts 
was not tantamount to a proof of those ex-, 
tracts. That being so, the trial Court was 
correct in its finding that the entries in ques-l 
tion had not been proved. 

(7) It was next contended by the learned 
counsel for the plaintiff-petitioner that even 
though the extracts may not have been prov¬ 
ed, the suit should have been decreed on the 
unrebutted oral testimony of the plaintiff. 
That was however a question of whether in 
the particular circumstances of the case the 
Judge below was, or was not, justified in dis¬ 
carding the statement of the plaintiff. He has 
specifically referred in his judgment to the 
fact that the plaintiff had gone into the wit¬ 
ness-box, and yet he eventually dismissed his 
suit on the ground of absence of any proof. 
It appears therefore that it was not merely 
because the plaintiff had failed to prove the 
extracts from his books of account, but also 
because the Judge did not believe the plain- 
tul s statement in the witness-box, that his 
suit was thrown out. It may be that the learn¬ 
ed Judge discredited the plaintiff’s testimony 
because he had not the courage to prove the 
extracts in his books of account. It cannot 

n h rhifSrL b - S ^ id that th i Cour t below acted 
a rbitrarily in discarding the testimony of the 

plaintiff. If in such circumstances the Court 
below has chosen not to believe the statement 
of the plaintiff it cannot be said that its deci¬ 
sion was not in accordance with law. 


( 8 ) The learned counsel for the plaintiff- 
petitioner cited the following rulings. — 
£n rrT 1 T dod b a Mai Budhu Mai v Ditta’ AIR 

the 5 High S2t> (C) ‘ was a «S where 
Court »n exercise of its revisional 

jurisdiction remanded the case for decision 
haH° rd Jt n n t0 law because the Court in question 
thP ka i y 0 . mitted to take into consideration 

*5f at 

been 'pEf*' Presumabfy, 1 " thf S “°„" rI h e f ^ 

fe M *3H 

lllllli 

Bhusan', AIR 1933 Cal 501 n^ kar u: V u Sashl 
was a case where entries°in again 

tad not beep fijSB 
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.same remarks apply to this ruling therefore' 
as to 'AIR 1925 Lah 242(1)’ (C) above. The 
next ease relied upon was — ‘Ram Nath v. 
Salig Ram’, AIR 1933 All 339 (F). It lays 
down that there would be good ground for 
interference under S. 25 of the Act where the 
decision in question had not been arrived at 
judicially but arbitrarily. And it was further 
laid down that a decision will be deemed to 
have been arrived at arbitrarily where the 
Judge has not determined all the issues and 
there is nothing on the record to intimate that 
the Judge had considered all issues raised by 
pleadings. There is no doubt that no written 
statement was liled in this case and no issues 
were framed, but the defendant’s counsel did 
make the statement that the plaintiffs claim 
was denied. The Judge below has stated 
specifically in his judgment that the plaintiff 
was put to proof, which was the same thing 
as framing an issue as to whether the plain¬ 
tiffs allegation of having supplied the ghee in 
question to the defendant was correct. No 
other question arose for determination in this 
case. It cannot therefore be said that the rele¬ 
vant issue was not framed or that the Judge 
did not consider the issue raised by the plead¬ 
ings. Finally, the learned counsel for the 
plaintiff-petitioner cited — ‘Mathura Prasad v. 
B. B. and C. I. Rly. Co.’, AIR 1924 All 691 
(G), which lays down that gross errors of 
law are not revisable under S. 115, Civil P.C., 
though they are revisable under S. 25, Small 
Cause Courts Act. The question, however, is 
whether there has been any such grave error 
of law. For reasons recorded, I hold that no 
such error of law has been shown to have 
been committed by the Court below. There is 
therefore no ground for interference in revi¬ 
sion. and the plaintiff’s application is dismiss¬ 
ed with costs and the judgment and decree 
of the learned Judge below are affirmed. 


- J CASE3 CITED: 


B/V.S.B. 


Revision dismissed. 
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Kanshi Ram and others, Plaintiffs-Appel- 
lants v. Lajju Ram, Defendant-Respondent. 

Second Appeal No. % 35 of 1952, D/- 13-10- 
1952. 

Mandi Transfer of Immovable Properly 
Regulation (II of 1975 Sm.), S. 3(2) Re¬ 
trospective operation. 

The provisions of the Regulation are 
not retrospective so as to affect transac¬ 
tions entered into prior to coming into 
force of the Regulation. 

Though the preamble to the Regulation 
professes to consolidate and deplare the 
existing law there was no law in existence 
corresponding to S. 3(2) of the Regula¬ 
tion which rendered alienations without 
the previous sanction of Darbar void. 
Hence a benami sale effected prior to the 
enactment of the Regulation will not come 
within the mischief of S. 3(2) of the Re¬ 
gulation. 1995 Mandi LR 48. Ref. 

(Paras 5, 6) 

Hiralal, for Appellants; D. N. Vaidya, for 
Respondent. 


(A) 1995 Mandi LR 48 

(B) (’33) AIR 1933 Bom 262: 144 Ind Cas 781 

JUDGMENT : This is a second appeal by the 
plaintiffs Kanshi Ram and others against the 
judgment and decree of the learned District 
Judge of Mandi, dated 29-4-1952, reversing 
the decree of the Subordinate Judge (where¬ 
by it was declared that the plaintiffs were 
the owners of a cultivatory holding) and dis¬ 
missing their suit. 

(2) The land in suit, measuring 21 bighas 
17 biswas and 4 biswansis of cultivatory and 
3 bighas 17 biswas and 10 biswansis of pas¬ 
ture land, situate in village Mundak Gahri 
Tehsil Sarkaghat, originally belonged to one 
Gaddi, and he sold it in 1971 B. to Devi Ram, 
late father of the defendant-respondent Lajju 
Ram, for a sum of Rs. 425/-. The plaintiffs are 
heirs of three brothers Naurangu, Lohku and 
Damru, and one of the allegations made by 
them in the present suit was that the transac¬ 
tion of sale was a benami one. the real pur¬ 
chasers having been the said three brothers. 
This allegation was traversed by the defen¬ 
dant in the trial Court, but the finding of that 
Court on this point was in favour of the 
plaintiffs, and that finding has not since been 
challenged by the defendant. It is also com¬ 
mon ground that the land in suit has since 
the sale been in possession of the plaintiffs* 
predecessors and after them of the plaintiffs 
themselves. On the defendant getting a notice 
of ejectment served upon the plaintiffs on 
19-8-1949, the latter filed the suit giving rise 
to the present appeal on 2-3-1950 for a decla¬ 
ration that they were the owners of the land 
in suit. 

(3) The trial Court decreed the suit, but on 
the defendant appealing from that decision 
the learned District Judge of Mandi dismissed 
the suit, as aforesaid. The plaintiffs founded 
their suit on three grounds in the alternative: 
that they were the real owners of the land 
in suit and the defendant was only the be- 
r.amidar, that they had acquired title to the 
property by adverse possession and that the 
defendant had agreed to transfer the land in 
suit to the plaintiffs. The lower appellate 
Court arrived at findings against the plain¬ 
tiffs on all these points. The plaintiffs would 
be entitled to a decree if they succeed m 
establishing any of the said three grounds. In 
mv opinion, this suit should be decreed on the 
first ground, and therefore I propose to take 
up only that ground. 

(4) As adverted to above, it was conceded 
on behalf of the defendant in the lower ap : 
pcllate Court that the sale was a. benami 
transaction, the real purchasers having been 
the plaintiffs’ predecessors. The .lower appel¬ 
late Court however refused to give effect to 
the sale in favour of the plaintiffs as heirs ot 
the real purchasers because it was of the opi 
nion that the transaction was void under b. 
3 of the Mandi Transfer of Immoveable pro¬ 
perty Regulation No. II of Sambat 1975. 
this' finding of the lower appellate Court be 
correct, there is no doubt that the^sajd P 
decessors of the plaintiffs did not acquire any 
right, title or interest in the land m suit and 
therefore the plaintiffs would not be entitled 
to any relief on the first ground. Section •> 
the said Regulation runs as follows. 

“(1) No land may be alienated temporarily 

or permanently by sale, mortgage, g 
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exchange, nor may any tenancy by way of 
lease be created for a period exceeding five 
years, without the previous sanction of the 
Durbar. Provided that the sanction of the 
Durbar is not required for transfers of land 
due to direct inheritance, partition, redemp¬ 
tion of mortgage or corrections in the Re¬ 
venue Record. 

• (2) Every alienation of land made and 
every tenancy created contrary to the 
^ above sub-section without the sanction of 
/> the Durbar is null and void and shall not 
4 be given effect to by any Court or Revenue 
Officer. ” 

(5) It was argued by the learned counsel for 
the plaintiffs-appellants that the sale in ques¬ 
tion having been made in the year 1971 B., 
it did not come within the mischief of S. 3(2) 
of the Regulation, as the Regulation came 
into force on the first day of Sawan, Sambat 
1975. This aspect of the matter was not at all 
considered by the lower appellate Court. This 
argument was however met by the learned 
counsel for the defendant-respondent refer¬ 
ring to the preamble of the Regulation which 
purported 

"to consolidate and declare the existing law, 
custom and rules relating to the transfer 
of immoveable property within the Mandi 
State.” 

It was therefore argued by him that the 
Regulation did not lay down any new rule or 
law but only consolidated and declared a pre¬ 
existing law. He also referred to a ruling of 
iJ^s-i-aha in Civil Revn. No. 1 of 29 Chet 
1990, Piru v. Jindu’, decided on 31-2-1993 and 
reported in ‘1995 Mandi LR 48 (A). It appears 
fttiat the benami transaction which was the 
I subject-matter of that decision also related to 
a time prior to the coming into force of the 
Regulation, and yet it was held that it was 
void under S. 3 of the Regulation and there- 
ore conveyed no title to the real purchasers. 

^ as in the Resent, no sanc¬ 
tion of the Durbar in respect of the alienation 

nMv 0 ! 111 ’™ 01 the real Purchasers had been 
nSnrW' But the u 1 f arned counsel for the res- 
, was “ nab,e to point out any pre- 
bar fnff f- W thereunder sanction of the Dur- 
oar for alienation was necessary. He was, in 

law cn^ n0t ? ble t0 refer to any Pre-existing 
s ^"responding to the penal provisions of 

of the Regulation which rendered 

orSe a Du n r a bar 0n void! h ° Ut ^ PreVi ° US Sanc,ion 

of N the e n> r ,rhi ransfer m ^ e wllhout sanction 
though ?* rbar , was void - F °r instance, al- 

SU?h S Lnrtinn nSfer °J ??^ PanCy rl 'eht Without 

such aanct ion was forbidden by sub-s. ( 1 ) of 
IX of Ten ancy Regulation No. 

trary tf K?^ 197 -'- any transfer made con: 

i of that cio* at prov ‘sion was under sub-s. (2) 

* there wa s ^ 0,dable - 11 ™ay be that 

Squired th„ a Pre-existing law which also re¬ 
covery alienation* 0 ^ , sa " ctl0n the Durbar to 
it may be a !, and * !P d to that extent 
down that t "n ded ’, 5 s the Preamble lays 
declared h the th ev;cH e ^ f tl0n Tt consolid ated and 
be Presumed thn* 11 !? £ aw * J* can not however 
Of thf Slaton V h / nd , every provision 
existing place , ln the pre- 

‘he wordfmr'c „ f a ld be sufficient to justify 
Provision of the th p Preamble if the main 

Prior to its * eomfn 0 R ^ ula , tlon existed eve n 
to its coming into force, namely, that 


no land could be alienated without the previ¬ 
ous sanction of the Durbar. 

In the circumstance, the learned counsel for 
the defendant-respondent having failed to 
point out any pre-existing corresponding pro¬ 
vision, I am not prepared to hold on the mere 
wordings of the preamble that even before 
the coming into force of the Regulation there 
was any law which rendered alienations with¬ 
out the previous sanction of the Durbar void.! 
The aforesaid ruling of the Ijlas-i-aiia, being 
the ruling of a Court corresponding to the 
Judicial Committee, is certainly entitled to be 
followed as such, but the present aspect of 
the matter does not at all appear to have been 
argued or considered in that case. There is 
no doubt that it was observed in that case 
diat S. 3 of the Regulation incorporated the 
law which existed before its enactment, but 
that was done merely in a general wav and 
the question of the application of the ’Regu¬ 
lation to a transaction which took place before 
the coming into force of the Regulation did 
not arise specifically. That ruling is therefore 
not helpful for the decision of the present 
tase. 

(6) It having been held by me above that 
there was no law before the coming into 
force of the Regulation which corresponded 
to the provisions of section 3(2) of the Regu¬ 
lation, and the sale in question having been 
made four years before the enactment of the 
Regulation, it is clear that the benami tran¬ 
saction in question does not come within the 
mischief of the penal provision of the Regu¬ 
lation. According to the ruling reported as 
— ‘Sundrabai v Manohar’, AIR 1933 Bom 262 
(B), cited by the learned counsel for the de¬ 
fendant-respondent himself, the relevant pro¬ 
vision of the law applicable would be the 

°" e c 'J blcb in f orce when the transaction 
v\as effected It may also be stated here that 
Uiere is nothing in the Regulation which 
made its provisions retrospective, as, for 
pimple, were the provisions of the Mandi 
Limitation of Interest Regulation of Sm 1975 
The ground on which the lower appellate 
£”t refused to give effect to the benami 
ransaction in favour of the plaintiffs-appel- 

!?"i s Was tberefore wholly untenable. I hold 
that, as real owners of the property in suit 

ihe ^ 

ssra ■£ 

versed and those of the trial Court granting to 

tlff f’ aP iu ellants the declaratory relief 
prayed for by them are restored. The plain 
tiffs are allowed their costs throughout 

J[ ia L C °“ rt had however no juris- 
diction to direct the revenue authorities to 

deeKn % recorda according ^ its 

thTZmn ' Y * 1 be for the Plaintiffs to move 
the aPPropnate revenue authority in that be 

half on the basis of the decision in this case 
if it be open to them to do so The d recS 
in the decree of the trial Court for correc on 
of the revenue record is therefore set S 

B/KS- Appeal allowed. 
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Kanhu, Appellant v. Sangat Ram and an¬ 
other, Respondents. 

Second Appeal No. 4 of 1951, D/- 26-12- 
1952. 


A. I. R, 


Custom (Himachal Pradesh) (Mandi) — 
Adoption. 

Under local custom prevalent in Mandi 
in the pre-merger times when the Darbar 
was still in existence no ceremonies for 
adoption were necessary provided there 
was sanction of the Darbar to the adop¬ 
tion. 

Where r.o such sanction was taken the 
adoption, even if made, in any shape or 
form, was invalid and the surrender of 
the entire property by the widow in 
favour of the adopted son fell to the 
ground. (Para 5) 

Hiralal, for Appellant; D. N. Vaidya, for 
Respondent No. 1. 


JUDGMENT : The facts of this case have 
been set forth in my judgment dated 18-12- 
1951 whereby the following issue was remit¬ 
ted to the District Judge for a finding: 

“Whether the parties are governed, under 
any local law or custom, by a form of 
adoption which did not require the cere¬ 
mony of giving and receiving, and under 
which an orphan boy could be given in 
adoption by his brother?” 

(2) After taking evidence produced by the 
parties the learned District Judge has sub¬ 
mitted the finding that although in Mandi it 
was not absolutely necessary to strictly follow 
the ceremonies which are prescribed by the 
Hindu law, no such adoption could be made 
without the sanction of the Darbar. 


(3) The learned counsel for the defendant- 
appellant has challenged the correctness of 
this finding. His contention was that the evi¬ 
dence produced on behalf of the appellant 
was not given due consideration by the Dis¬ 
trict Judge, and that in holding that the sanc¬ 
tion of the Darbar was necessary he had 
gone beyond the limits of the issue remitted 
to him. 


(4) The appellant produced seven witnesses, 
including the defendant, six of whom have 
deposed about the custom set up by the ap¬ 
pellant. It is noteworthy that (with the ex¬ 
ception of Hari Singh witness), while they 
have all stated that performance of cere¬ 
monies was not necessary, each and every 
one of them has admitted that it was essen¬ 
tial to obtain the sanction of the Darbar for 
the validity of the adoption. One witness for 
the defendant-appellant, Upadhu, niade it 
further clear by stating that the adoption of 
his brother Goglu by one Maya Purohit fell 
through because, as a result of an objection 
filed by the witness, sanction of the Darbar 
for the adoption was refused. The learned 
counsel for the defendant-appellant argued 
that the statements of # the appellants wit¬ 
nesses that no ceremonies were required re¬ 
lated to custom, while their statements that 
sanction of the Darbar was essential amount¬ 
ed to an expression of opinion on a question 
of law. and that the latter should be discard¬ 
ed and only the former accepted. I am afraid 
tio such argument is open on behalf of the 


appellant. There is no doubt’ that the remit¬ 
ted issue spoke of both law and custom, but 
there was no mention therein of the sanction 
of the Darbar. It would also be absurd to say 
that the appellant produced the said wit¬ 
nesses in order to express any opinion on a 
point of law. Nor do the witnesses themselves 
profess to do so. On the contrary, each and 
every one of them speaks of both the non¬ 
essentiality of ceremonies and essentiality <jf 
the sanction of the Darbar as part and parcel 
of a single custom. A mere perusal of their 
depositions makes it abundantly clear. That \ 
being so, the so-called two portions of the 
statements of the appellant’s witnesses are in¬ 
separable and form components of one single 
whole. In fact, it was the argument of the 
learned counsel for the appellant himself that 
there was r.o statute law in Mandi which re¬ 
quired sanction of the Darbar for an adoption. 

If so, it becomes clearer still that in saying 
that no ceremonies were necessary but sanc¬ 
tion of the Darbar was essential the witnesses 
were deposing to what the custom was. It 
follows therefore that, according to the defen¬ 
dant-appellant’s own evidence, the local cus¬ 
tom was not the pure and simple one that r.o 
ceremonies were necessary, but a conditional 
custom that no ceremonies were necessary 
provided sanction of the Darbar be obtained. 

To the same effect is a decision of the Ijlas-i- 
alia, the then highest Court in Mandi State, 
referred to in the finding of the learned Dis¬ 
trict Judge. In the present case, however, it is 
admitted that no sanction of the Darbar was 
obtained. In fact, the whole theory of adop¬ 
tion seems to be untrue, as remarked in the 
original judgment of the lower appellate Court, 
since at the time of mutation on foot of the 
gift the donor referred to the appellant as a 
Bhanja. and not as an adopted son. Further- w 
more, if the appellant had been an adopted 
son, he would have succeeded to the property 
on the death of the adoptive father, and there 
could be no question of the adoptive father’s 
widow transferring the property to the appel¬ 
lant by means of a gift. 

(5) I agree with the finding of the District 
Judge that under local custom no ceremonies 
for adoption were necessary provided there 
was sanction of the Darbar to the adoption. 
This custom has, no doubt, reference only to 
the pre-merger times when the Darbar was 
still in existence. The adoption set up by the 
appellant also belonged to that time. As, how- 
ever, no such sanction was taken in the pre¬ 
sent case, the adoption, even if made in any 
shape or form, was invalid and the case of 
surrender of the entire property by the widow 
in favour of the appellant as an adopted son 
falls to the ground. The alternative case ot 
gift for legal necessity has already been re¬ 
jected bv me in my judgment dated 18-1* 
1951. The appeal must therefore fail. « » 
not necessary to discuss as a separate Q ue -' 
tion as to whether sanction of the Darbar ,"! J > 
adoption was, or was not, necessary una 
the Mandi Transfer' of Immoveable Property 
Regulation No. II of Samvat 1975 B. 

(6) The appeal is dismissed with costs, and 

the judgment and decree of the!lower app - 
late Court decreeing the plaintiff-respondeni 
suit are affirmed. . , 

C/h.g.P. Appeal dismissed. 




1963 


AJ.R. 1353 H. P. 73 (Vol. 40, C. N. 33) 
CHOWDHRY J. C. 

Mt. Brikmu and another, Defenaants-Peti- 
tioners v. Jodha, Plaintiff-Respondent. 

Civil Revn. No. 63 of 1951, D/- 20-12-1952. 

<a) Hindu Law — Reversioner — Suit to 
challenge widow’s alienation — (Custom (Pun¬ 
jab) ). 

A reversioner under Hindu law, is entitled 
to challenge the alienation by the widow quite 
S irrespective of whether the property in suit is 
ancestral in relation to him. Therefore, in a 
case in which the parties by consent have 
stated that they are governed by Hindu Law 
and not the Punjab Customary Law it is un¬ 
necessary to decide the nature of the property. 

(Para 4) 

fb) Hindu Law — Reversioner •— Remote 
reversioner’s suit to declare widow’s gift in¬ 
valid — Contents of plaint — (Civil P C. 
<1908), O. 7 R. 1). 

Nearest reversioner herself being donee from 
widow is precluded from challenging validity of 
gift. Remote reversioner is entitled to challenge 
validity of same. F. A. No. 8 of 1951 (Him. P.). 
as held not good law. (Para 5) 

Jt is sufficient if he avers in plaint the fac- 
tom of gift and need not set out any further 
circumstance to show how he being a remote 
reversioner is entitled to sue. AIR 1940 Pat 
585 Disting. (Para g) 

Anno: Civ. P. C., 0. 7 R. 1 N. 6. 

I. D. Abrol, for Petitioners; Kedar Ishwar, 
for Respondent. 

REFERENCES: Courtwise/Chronological/ Paras 
C51) F. A. No. 8 of 1951 (Him. P.) 5 

t < 40) AIR 1940 Pat 585: (190 Ind Cas 790) 6 

ORDER: This is an application in revision 
toy the two defendants Mt. Brikmu and her 
daughter Mt. Shankru against the judgment 
and decree of the learned Dist. Judge, Mandi, 
dated 25-7-1951 dismissing their appeal and 
upholding the judgment and decree of the 
™5L C our * granting to the plaintiff-respondent 
Jodha a declaration that a gift made by Mt. 
oruunu in favour of Mt. Shqnkru would not 
against the reversionary rights of the 
plaintiff after the donor’s death. 

(2) The trial Court held that the parties 
were governed by custom. It did not decide 
me question whether a daughter was a pre- 
ftrential heir to a collateral. It further decid¬ 
er* i . Si® property was not ancestral qua 
«ie plaintiff. It ^however granted the aforesaid 

t0 ^ e P^^tiff on the find- 
ng that Mt. Brikmu as a Hindu widow was 
^entitled to make the gift in question. 

. the defendants* appeal, the Dist. 
Judge was of the opinion that it was not neces- 
sary to go into the question whether the par- 
<?5 S #u Were 2°. verned by custom or Hindu Law 
t es . tl0 2 whether a daughter is a pre- 
ierential heir In fact, he went further and re- 

i hat i* was .conceded by the learned 
course 1 for the parties that neither of these 

decide. The Dist. Judge then 
that main Question calling for 
5*52? whether Mt. Brikmu was entitled 
f? SSSn fte of her husband’s estate. As 

HmdJf te M ,»v by him S? at even under the 

SnLt (Whlch > according to the defen- 
in ihl SSL*?. ■ ov « n the rights of the parties 
case ) a . widow has only a limit- 

estate i n property inherited by her from her 
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1. 40, C. N. 33) husband and she is not entitled to make a gift 
r r of it, irrespective of nature of the property in 

npfflr - n , c .. the hands of the husband. A new point was 
Un?nl!!? an S ’ Pe h urged before the learned District Judge on be- 
esponaeni. half of the defendants-petitioners, and he 

D/- 20-12-1952. allowed it to be taken. That was that the pro- 
rsioner — Suit to porty in suit was a self-acquisition of the 
— (Custom (Pun- widow Mt. Brikmu. This was decided against 

the appellants. In the result he dismissed the 
u law is pntitlnH appeal of the defendants, and they have now 
>y the widow quite come U P in revision to this Court, 
property in suit is (4) It was contended by the learned counsel 
o. Therefore, in a for the defendants-petitioners that the Dist. 
by consent have Judge was in error in leaving the aforesaid 

ied by Hindu Law two questions undecided, namely, the questions 
lary Law it is un- relating to custom and the ancestral nature of 

ire of the property, the property. This argument was really not 

(Para 4) open to the learned counsel for the petitioners 

rsioner_ Remote in view °* the remark of the learned Dist. 

e widow’s gift in- Jud se that the said two points were left un- 

t — (Civil P C decided by common consent. Even if it be sup¬ 
posed that the present petitioners are not 

f heinfr rinne* fmm bound by the said consent > the view of the 

[llengine validitv°of lower a PP elIate Court that it was not necessary 

S E t0 record a °y findin 2 on either of the two 

: nf wl lHim pf questions was correct. As regards custom, the 
7 p™ n r '., learned counsel for the defendants-petitioners 
i • . .u. ur Sed that the finding of the trial Court on 
5 in plaint the fac- that point was erroneous, his contention being 
*t out any lurthcr that the parties were governed by the Hindu 
he being a remote Law. Let that position be accepted. The only 

je. AIR 1940 Pat effect of that position would be that, whether 

(rara 6) the last male-holder of the property was Mt. 

1 N. 6. Brikmu’s husband or her son, the plaintiff 

;rs; Kedar Ishwar, w?uld be a remoter reversioner as compared 

with the donee Mt. Shankru. That, as I shall 

hronoloeical/ Paras Presently show, has however no effect on the 
nronoiogicav Paras m erits 0 f the case. As regards the question 

, n j'/'/., l whether the property was ancestral qua the 

)(J Ind Cas 790) 6 plaintiff, that is a notion derived from the 

lication in revision customary law of the Punjab. It is quite irre- 
. Brikmu and her levant in a case like the present under the 

inst the judgment *“ ndu As already stated, it was the 

Dist. Judge, Mandi, "mdu Law on which the defendants-petitioners 

their appeal and relied. Under the Hindu Law, quite irrespec- 

ind decree of the tlv ® °f whether the property in suit was an- 
plaintiff-responder.t cestral qua the plaintiff, he would be entitled, 
gift made by Mt. S u?, ect to ° ther . conditions being fulfilled, to 
hankru would not challenge the alienation as a reversioner. It 
onary rights of the follows therefore that the defendants-peti- 
eath. t loners could not validly have any grievance 

d that the parties j he u sa fu ^ v ° points ha ving been left 

It did not decide unde cided by the lower appellate Court. 

ughter was a pre- (5) The next, and the main, point urged by 
1. It further decid- the learned counsel for the defendants-peti- 
not ancestral qua tioners was that the plaintiff being a remoter 
anted the aforesaid reversioner as compared to the donee Mt 
aintiff on the find- Shankru, was not entitled to impugn the’ alie- 
Hindu widow was nation. That, however, is not true in everv 
t in question. case. There is no doubt that the ripht tn 

appeal, the Dist. challenge an unauthorised alienation by ^ 
at it was not neces- Hindu widow vests in the first instance in the 
i whether the par- nearest reversioner, but there are ciroum- 
°J? 9 r . Hl pdu Law stances in which a remoter reversioner may 
daughter is a pre- challenge the alienation. One such dreum- 
ent further and re- stance is that the nearest rouminner u 

if d npith the cluded h imself or herself from suing by his 

it neither of these own set. In the present one#* lvrt QKnniren 

» Judge then daughter of The too? and 'the neaS^ 
lestion calling for sioner to the estate of the last maffLbnMer" 
nkmu w as entitled has clearly so precluded herself from 
isband’s estate. As ing the alienation by reS of Hie f?ct thfi 

st srss 
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A. I. B, 


Ram v. Mst. Pattu’, F. A. No. 8 of 1951 (Him. 
P.), I must say at once that the view express¬ 
ed in that case is erroneous. 

(6) The learned counsel for the defendants- 
petitioners further cited a number of rulings. 
Almost all of them are on the point that in the 
presence of a nearer reversioner one more re¬ 
mote is not entitled to challenge an alienation. 
That general proposition admits of no doubt, 
but I have pointed out that in certain circum¬ 
stances even a remoter reversioner may chal¬ 
lenge an alienation, one such circumstance 
being that the nearest reversioner has preclud¬ 
ed himself or herself from suing by his own 
act or conduct. This view is well founded and 
finds expression in S. 207 (i) of Mulla’s Hindu 
Law. The said rulings therefore need not be 
considered. There is one ruling cited by the 
learned counsel for the defendants-petitioners 
which however needs being considered, and 
that is — ‘Mt. Bigna Kuer v. Radha Prasad*, 
AIR 1940 Pat 585 (B). That was a case where 
an alienation by a widow was challenged by a 
remote reversioner, the nearer reversioners 
having been impleaded as defendants. The 
plaintiff however did not describe them as 
nearer reversioners but as strangers, and he 
did not allege in the plaint that they had 
colluded with the widow. In view of these cir¬ 
cumstances, it was held that the plaintiff was 
not entitled to the declaration prayed for by 
him. It was further held that in view of these 
circumstances his claim could not be read as 
being one on the footing that though he was 
not the reversionary heir he was entitled to 
sue for a declaration because the nearest re¬ 
versionary heirs had colluded with the widow. 
It was therefore argued by the learned coun¬ 
sel for the defendants-petitioners before me 
that as the plaintiff had not alleged in his 
plaint any circumstance entitling him to get 
the declaratory decree in question as a re¬ 
moter reversioner, his suit should have been 
thrown out. The factum of the gift by Mt. 
Brikmu in favour of Mt. Shankru has however 
been clearly alleged in the plaint. And that 
is the only circumstance which, as adverted to 
above, entitled the plaintiff to file the present 
suit on the view that the nearest reversioner, 
the donee, had precluded herself from suing. 
There was nothing further that the plaintiff 
need have alleged in the plaint. This was not 
a case of collusion about which any details 
might have been set forth in the plaint. All 
that needed averment was merely the making 
of the gift, and that, as just stated, was clearly 
alleged. . 

(7) The revision is dismissed with costs and 
the judgment and decree of the lower appel¬ 
late Court are affirmed. 

B/M.K.S. Revision dismissed. 
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Dhingroo Mall, Petitioner v. The Financial 
Commr. and another, Respondents. 

Civil Misc. Petn. No. 7 of. 1951, D/- 10-1-1953. 
Constitution of India, Art. 226 — Exercise of 
discretion -- (Punjab Land Revenue Act, (17 
of 1887), S. 1G). 

Article 226 of the Constitution makes the 
issue of directions, orders or writs dis¬ 
cretionary and it cannot be urged that any 
party has a right to any form of order as a 


matter of course. The discretion is a judi¬ 
cial one to be exercised according to judi¬ 
cial principles. AIR 1951 All 746 (FB), Rel. 
on - (Para 5) 

The exercise of that jurisdiction would 
be definitely refused where, the petitioner 
has admittedly no right in the property in 
respect of which the extraordinary legal 
remedy is sought. (P ara 5 ) 

R. N. Malhotra, for Petitioner; L.. N. Sethi 

Ad ™ ca * e >. for RespondentsShankar: 

Nath, for the Raja of JubbaL 

CASE CITED : 

(A > <’ 51 ) A1 R 1951 Ail 746: 1951 All U 576* 
(FB) 


ORDER: This is a petition by one Dhingroo 
Mall under Article 226 of the Constitution for 
issue of writs of certiorari and prohibition¬ 
restraining the respondents, the Financial Com¬ 
missioner, Himachal Pradesh and the State of 
Himachal Pradesh, from dispossessing the peti¬ 
tioner from land measuring 24 bighas and 7 
biswas comprising Khewat Khatauni No. l/i,. 
Khasra Nos. 643, 645 and 649, and house pro¬ 
perty appurtenant thereto, situate in Chak Nar,„ 
Tehsil Chopal, District Mahasu. 

(2) The petitioner applied on 14-4-1948 to the- 
Raja of Jubbal for the grant of the said land: 
to him on the ground of subsistence. The appli¬ 
cation was sent down through the Chief Execu¬ 
tive Officer to the Collector for disposal. The- 
Collector asked for a report from the Tehsildar 
of Chopal. The Tehsildar reported that the 
land was part of the private Bassa of the Raja, 
and that the Raja had previously not agreed? 
to its being given for cultivation. The Tehsil¬ 
dar suggested that until final decision of the- 
Raja’s claims to private property the land in 
question be not given to anybody for cultivar 
tion. The Collector of Jubbal, disagreeing with, 
the report of the Tehsildar, granted the land' 
to the petitioner by an order dated 18-6-1948;. 
As the period of lease was not specified in the- 
order, he amended it by an order dated 21-6- 
1948 by fixing the term of lease as ten years. 

The Raja appealed against the Collector’s order 
to the Commissioner of Mahasu, but the appeal 
was dismissed for default on 16-9-1948. A sub¬ 
sequent application of the Raja to set aside the- 
dismissal order was dismissed on 29-3-1950. 
Thereupon the Raja went up in revision to the 
Financial Commissioner against the Collector’s- 
order dated 21-6-1948. The Financial Com¬ 
missioner held that the Collector had no autho¬ 
rity to grant a lease in respect of the private 
property of the Raja and that his order was- 
therefore ultra vires. The Financial Commis¬ 
sioner even remarked that the order appeared 
to be mala fide in view of its having been pass¬ 
ed in spite of the Tehsildar’s report to the con¬ 
trary. Two objections raised before the Finan¬ 
cial Commissioner on behalf of the present 
petitioner, one relating to limitation and the- 
other to his power to revise the order in ques¬ 
tion, were rejected. In the result, the revision 
was allowed by the Financial Commissioner on 
21-2-1951, the orders of the Collector dated 18th 
and 21st June 1948 were set aside and the land 
in dispute was ordered to be restored to the 
Raja. The present petition has been filed to 
prevent enforcement of this order of the Finan¬ 
cial Commissioner. It may be stated here in 
passing that the present petitioner filed an appli¬ 
cation to the Financial Commissioner for review* 
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of the order, but the application was rejected 
on 22-6-1951. 

(3) It was argued by the learned counsel for 
the petitioner that the petitioner was in pos¬ 
session of the property in question either as a 
tenant on foot of the lease granted by the 
Collector or as a trespasser if the grant be held 
to be invalid. He further contended that in 
the former case the petitioner could only be 
ejected in accordance with the provisions of 
the Punjab Tenancy Act and in the latter case 
by a civil suit, and that the Financial Commis¬ 
sioner had no jurisdiction to order the peti¬ 
tioner’s eviction in the revision filed by the 
Raja. The learned counsel pleaded that the 
Financial Commissioner’s order infringed the 
fundamental right of the petitioner under Art. 
31(1) of the Constitution that he shall not be 
deprived of his property save by authority of 
law. It was further argued that the petitioner 
had made certain improvements for which he 
could have claimed compensation if the Raja 
had sought to evict him by a suit, and that 
therefore the Financial Commissioner’s order 
infringed the further right of the petitioner 
under Cl. (2) of the said Article which provides 
that no property shall be taken possession of 
without compensation. 

(4) As adverted to above, the question regard¬ 
ing jurisdiction was raised before the Financial 
Commissioner. It was held by him that he was 
empowered to revise the Collector’s order under 
S. 16, Punjab Land Revenue Act. If this view 
be correct, the petitioner would not be entitled 
to any relief from this Court because this Court 
would not sit as a Court of Appeal in order to 
correct the errors of law or procedure of the 

i Financial Commissioner in exercise of its ex- 
f traordinary jurisdiction under Art. 226 of the 
Constitution. This extraordinary jurisdiction 
could properly be invoked only if the Financial 
Commissioner had no jurisdiction to pass the 
order in question. The learned counsel for the 
petitioner realised it and was therefore con¬ 
strained to argu e that the Collector had no 
jurisdiction to grant the lease, and that there¬ 
fore the orders passed by him on the 18th and 
21st of June 1948 were illegal. The learned 
counsel then went on to argue that the Finan¬ 
cial Commissioner had no jurisdiction to revise 
me Collector’s orders under S. 16, Punjab Land 
Revenue Act. 

(5) In trying to steer clear of the Scylla of 
the competency of the Financial Commissioner’s 
order the learned counsel for the petitioner was 
inevitably caught by the Charybdis of want of 
n Sht in the petitioner. If the Collector had no 
authority to grant the lease to the petitioner 
m respect of the private property of the Raja, 
me petitioner has acquired no rights in the 
property in dispute. The petitioner has there- 

i?i£f n a to P refer the present petition 
under Art. 226 of the Cpnstitution. It is well 
settled that Art. 226 of the Constitution makes 
me issue of directions, orders or writs dis¬ 
cretionary and it cannot be urged that any party 
nas a right to any form of order as a matter 
or course. The discretion is a judicial one to 
^ exercised according to judicial principles. 

1M1 All A e x erin * Co - v - Acchru Ram’, AIR 
if (A). This judicial discretion would 

or course be not exercised in favour of a party 

SSL? 1 ?°* the party seekin g the extra¬ 
ordinary legal remedy under Art. 226 is founded 

on a clear legal right, and the exercise of that 


jurisdiction would be definitely refused where, 
as in the present case, the petitioner has ad¬ 
mittedly no right in the property in respect of 
which the extraordinary legal remedy is sought. 
For the same reason, the contention of the peti¬ 
tioner is untenable that any fundamental right 
under Art. 31 of the Constitution has been in¬ 
fringed, or that the Financial Commissioner’s 
order is against natural justice. As regards 
improvements, the contention on behalf of the 
Raja is that his own material has been used in 
effecting them. Be that as it may, whatever 
other remedy the petitioner may, or may not, 
have in respect of the property in question, this 
Court would grant him no relief in exercise of 
its extraordinary jurisdiction under Art. 226 of 
the Constitution when the Collector’s order 
under, which the petitioner holds the property 
was admittedly illegal. Before I conclude, it 
has to be stated that, besides the respondents, 
the petition was opposed by the Raja of Jubbal, 
who was also allowed to be heard in opposition 
to the motion as a person directly affected al¬ 
though ntft impleaded as a respondent. 

(6) The petition is dismissed. The petitioner 
will pay as costs Rs. 50/- to the respondents and 
Rs. 25/- to the Raja of Jubbal. 

A/K.S. Petition dismissed. 


A.I.R. 1953 H. P. 75 (Vol. 40, C. N. 35) 
CHOWDHRY J. C. 

State of Himachal Pradesh v. Lalchand Shahi, 
Respondent. 

Civil Misc. First Appeal No. 46 of 1952, D/- 
15-1-1953. 

(a) Arbitration Act (1940), S. 34 — “Steps 
in the proceedings.” 

No person can be deemed to take any 
step in a proceeding who is not aware of 
what the proceedings are. Therefore, the 
prayer for adjournment of the case made 
by a counsel who uptill the moment of 
making the request for adjournment had 
received no instructions from his clients did 
not amount to the taking of a step in the 
proceedings within S. 34 of the Act; AIR 

p 49 6 !k AIR 1948 C *1 59, AIR 1943 
Rom 2 28, AIR 1935 Sind 62. AIR 1945 All 
24, Distinguished. (Paras 4 and 5) 

Anno: Arbitration Act.S. 34 N. 16. 

. n d b ww££?‘ i ' m Ac ‘ (,910) > s - 34 - 

Before any act of a party in the nature 
of an application for adjournment can be 
interpreted as the taking by him of a step 
in the proceedings it must be the act of a 

Th r ii y th £ the . su i t should P ro «ed. 

That being so, the act of a counsel for a 

party m asking for an adjournment before 

having received any instructions from his 

?wi,f annot b ?„.construed as indicating 
that he was willing that the suit should 
proceed: AIR 1925 Cal 801; AIR 1945 AR 
24, Explained and Relied on. (Para 5 ) 

for^ Respondent!^ 5 *” S,al5; Bisha “ Sin 8»- 

CASES CITED: 

(A) (’49) AIR 1949 All 611: ILR (1950) All 244 
®> (,’«) AIR 1948 Cal 59 

C 298 3 AIR 1943 B ° m 228: ILR (1943 > B Om 
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(D) (’35) AIR 1935 Sind 62: 28 Sind LR 366 

(E) (’45) AIR 1945 All 24: IL.R (1944) All 681 

(F) (’25) AIR 1925 Cal 801: 52 Cal 453 

(G) (’34) AIR 1934 Cal 796: 61 Cal 702 

(H) (’37) ILR (1937) 2 Cal 63 

(I) (’41) AIR 1941 Lah 64: 193 Ind Cas 167 

JUDGMENT: This is a defendant's appeal under 
3. 39(lKv>, Arbitration Act (10 of 1940» from an 
order of the Senior Subordinate Judge of Sirmur 
dated 24-7-1952 refusing to stay legal proceedings 
on an application to that eflect having been made 
before him by the appellant under S. 34 of the 
Act. 

(2) The plaintiff-respondent filed this suit for 
recovery of Rs. 7,866 9 6 on account of balance 
of price of empty tins, refund of security deposit 
etc., on foot cl an agreement. The agreement 
contained an arbitration clause to the eflect that 
in case of any dispute arising between the parties 
the matter would be reierred to the arbitration of 
the Conservator of Forests and his decision shall 
be final. 


(3) The suit was filed on 15-12-1951 and sum¬ 
monses were issued to the defendanNappellant 
fixing 29-2-1952 for settlement of issues. The 
order-sheet of that date is to the following effect: 


Present: Plaintiff through SriL. D. Varma, Plea¬ 
der and Sri Dalip Singh.. Advocate for the defen¬ 
dant. Defendant’s counsel prays for extension 
oi time to enable him to file the written-state¬ 
ment. T.me allowed till 29-4-1952." 


On the latter date the presiding officer was ab¬ 
sent as he had been transferred, and therefore the 
case was adjourned to 24-5-1952. It was noted 
in the order-sheet of 29-4-1952 that no written 
statement had been filed. On 24-5-1952 the de¬ 
fendant filed an application lor stay of the suit 
under S. 34, Arbitration Act. The application 
was opposed by the plaintiff, and the learned 
Judge passed the order in question dated 24-7-1952 
against which the defendant has come up in ap¬ 
peal to this court. The learned Subordinate Judge 
was of the view that, reading the two orders dated 
29-2-1952 and 29-4-1932 together, the defendant 
will be deemed, within the purview of S. 34 of the 
said Act, to have already taken steps *n the 
proceedings before putting in his aforesaid appli¬ 
cation dated 24-5-1952. I have heard learned coun¬ 
sel for the parties and am clearly of the opinion 
that the order of the learned Senior Subordinate 
Judge was wrong. 


(4) The learned Senior Subordinate Judge had 
before him two affidavits, one by Kr. Dalip Singh, 
\dvocate for the defendant and another by Sri 
b. D. Varma, Pleader for the plaintiff. It was 
iverred in the former by Kr. Dalip Singh that 
It was on 29-2-1952 that lie was engaged on behalf 
>f the defendant, the State of Himachal Pradesh, 
o appear in the case, that by the time lie ap¬ 
peared before the Court on that date lie had 
not received instructions for the case, and that 
therefore he verbally requested the Court to ad¬ 
journ the case to enable him to prepare the de¬ 
fence oil behalf of the defendant. The counter- 
affidavit of the learned pleader for the plaintiff 
m the other hand is to the effect that Kr. Dalip 
Singh asked the Court for extension of time to 
enable him to file a written statement. 

It is common ground that no written application 
was filed but that the request of adjournment 
made b" Kr. Dalip Singh was an oral one. It 
will be seen that while according to Kr. Dalip Singh 
he onlv asked for adjournment for enabling him 
to prepare the Government's defence, according 
to Sri L. D. Varma the adjournment was prayed 


for specifically for filing a written statement. Es¬ 
sentially however there is no difference between 
the two affidavits, for it may be said that an 
adjournment to enable the counsel to prepare 
the Government's defence is the same as one 
to enable him to file a written statement on be¬ 
half of the Government. What is material, how¬ 
ever. is that the averment of Kr. Dalip Singh that 
by the time he appeared before the Court on 29- 
2-1952 and prayed for adjournment he had receiv¬ 
ed no instructions from the defendant was not 
controverted on behalf of the plaintiff. I must 
therefore accept the averment in the affidavit of 
Kr. Dalip Singh as correct. 

The correctness of that averment in Kr. Dalip 
Singh's affidavit is further supported by a com¬ 
munication on the record of the case from the 
Deputy Commissioner of Sirmur informing the 
Court that the counsel in question was being 
appointed to conduct the case on behalf of the 
State of Himachal Pradesh, with copies of com¬ 
munication to the counsel and the Conservator 
of Forests Nahan. The counsel was directed to 
take the relevant documents and to obtain neces¬ 
sary help for the purpose of conducting the case 
from the Conservator of Forests, and similar direc¬ 
tions were given to the Conservator of Forests. 
This communication is dated 29-2-1952. There 
can be no manner of doubt therefore that Kr. 
Dalip Singh, Advocate was appointed counsel on 
behalf of the defendant, the State of Himachal 
Pradesh, on 29-2-1952. and that by the time he 
put in appearance in Court on that date and ask¬ 
ed for adjournment he had received no instruc¬ 
tions. Can it be said in such circumstances that 
by reason of his having requested the Court for 
time to file written-statement Kr. Dalip Singh 
should be deemed, within the intendment of S. 
34. Arbitration Act, to have taken a step in the 
proceedings? 

The only reasonable answer to this question 
can be in the negative. And this for the simple 
reason that no person can be deemed to take any) 
step in a proceeding who is not aware of what' 
the proceedings are. 29-2-1952 was the date for 
settlement of issues and therefore for filing of 
written-statement on behalf of the defendant, 
and so Kr. Dalip Singh on behalf of the defendant 
naturally asked for adjournment for filing a 
written statement. He had however received no 
instructions by that time from the defendant, 
and therefore he could not possibly have been 
aware of the agreement on foot of which the suit 
had been filed or of the arbitration clause in that 
agreement. It was impossible for him therefore 
to have filed any application on that date for 
stay of proceedings under S. 34 of the Act. Later 
on, when he had taken the necessary instructions, 
he filed such an application. It cannot in the 
circumstance be said by any show of reason that 
before filing the application under S. 34 a step in 
the proceedings had been taken on behalf of the 
defendant on 29-2-1952 by reason of the defendant's 
learned counsel having asked for an adjournment 
on that date in the circumstances mentioned 
above. 

(5) The learned counsel for the plaintiff-respon¬ 
dent has relied upon the following rulings: — 
•U. P. Govt. v. Sri Hamath’, AIR 1949 All 611 (A): 

— 'Sadhan Kumar v. Sunil Kumari, AIR 1948 Cal 

59 (B>: — ‘Edward Radbone v. Jugilal Kamaia- 
pat\ AIR 1943 Bom 228 (C>; — 'Murhmal v. 

Banarsi Das & Sons.’, AIR 1935 Sind 62 (D); ana 

— 'Roop Kishore v. U. P. Govt.’, AIR 1945 All 
24 (E». In all these cases applications for post¬ 
ponement of the hearing of the suit for filing 
written statement were held to amount to u 


i 

l 
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taking of steps in the proceedings within the pur¬ 
view of S. 34 of the said Act. There is this im¬ 
portant distinction, however, between these cases 
and the present, that in none of them was the prayer 
for adjournment of the case made by a counsel 
who uptill the moment of making the request 
for adjournment had received no instructions 
from his clients. That being so, it goes without 
saying that if a counsel makes an application 
for adjournment of the case after having received 
necessary instructions from his client the applica¬ 
tion for adjournment must amount to the taking 
of a step in the proceedings within S. 34 of the 
Act. These rulings therefore are clearly distin¬ 
guishable and do not apply to the facts of the 
present case. On the contrary, there are certain 
observations appearing in the last two rulings 
which support the view cf the matter which I have 
taken in the present case. In the Sind ruling 
reliance was placed on the following observations 
of Page, J., in — ‘Bhowanidas v. Panachand*, AIR 
1925 Cal 801 (F): 

“Any act in the nature of an application to the 
Court which indicates that a party is willing 
that the suit should proceed, in my opinion, 
would be a step in the proceedings within S. 19. 
Arbitration Act. The intention of the party is 
to be gathered from the nature of the applica¬ 
tion which is made, and if, having regard to the 
form of the application, the Court is of opinion 
that a step has been taken it will so hold, not¬ 
withstanding that the party may in truth and 
in fact have no such intention, or that the ap¬ 
plication is coupled with a protest that the party 
desires that the matters in dispute should be 
referred to arbitration.'* 

It would appear therefore that before any act of 
a party in the nature of an application for adjourn¬ 
ment can be interpreted as the taking by him of 
a step in the proceedings it must be the act of a 
party willing that the suit should proceed. That 
being so, the act of a counsel for a party in ask¬ 
ing for an adjournment before having received any 
instructions from his client cannot be construed 
as indicating that he was willing that the suit 
should proceed. Again it was laid down by Dar, 
J., as follows in the — ‘AIR 1945 All 24 (E)\ case 
cited above: 

“The defendant, however, contends that every 
application made for adjournment of a case 
with a view to enable the defendant to file a 
written-statement cannot be treated as a matter 
of law ‘a step in the proceedings' and the con¬ 
tents of the application or the surrounding cir¬ 
cumstances of the case may show that the appli¬ 
cation was made without prejudice to the rights 
of the defendant to seek relief under S. 34 of the 
Act & for this contention reliance is placed upon 
— ‘AIR 1925 Cal 801(F) 1 , — -Ramlal Murlidhur 
v. Hari Bux\ AIR 1934 Cal 796 (G), — ‘Dwarka 
pas & Co. v. Chain Roop SingheQ'. ILR (1937) 
!. \ Ca * 63 (H) and — ‘Premnath .Pran Nath v 
Amba Prasad', AIR 1941 Lah 64 (I). It may be 
possible to hold in some cases that an applica¬ 
tion for adjournment of a case to enable the 
defendant to file a written-statement was not a 
step in the proceedings within the meaning of 
section 34 of the Act, but prima facie such an 
application should be treated as a step in the 
proceedings within the meaning of S. 34 and the 
f burden should be upon the defendant to 
establish the circumstances which will lead to 
tne result that effect should not be given to the 
prima facie meaning of the application.” 

It was competed in this ruling therefore that there 
^ be ehmnsUmces ^ which the flling of ^ 
application for adjournment of the case for the 


purpose of filing a written-statement may not be 
treated as a step in the proceedings, althougn no 
doubt the burden of proving the existence oi suen 
circumstances would be upon the party who maae 
the application. This burden, as adverted to above, 
has been satisfactorily discharged in this case oy 
the unrebutted affidavit of the learned counsel 
lor the defendant that upto the moment of pray- 
uig for adjournment he had received no instruc¬ 
tions on behalf of his client. 

<6> In the result, therefore, I hold that the ap¬ 
plication under S. 34, Arbitration Act, preferred 
on behalf of the defendant in the trial Court on 
24-5-1952 was made before the taking of any step 
in the proceedings, and that therefore the Court 
should have allowed the application. Accordingly, 
the appeal is allowed with cos*ts, the order of the 
Senior Subordinate Judge dated 24-7-1952 refusing 
to stay proceedings is set aside and the Court now 
seised of the case is directed to proceed with the 
case in accordance with the law in the light of the 
finding recorded above by this Court. 

B/K.G.P. Appeal allowed. 


AIR. 1953 H. P. 77 (Vol. 40, C. N. 36) 
CHOWDHRY J. C. 

State of Himachal Pradesh v. Chamba 
Valley Transport Ltd., Respondent. 

Civil Misc. Petn. No. 23 of 1952, D/- 7-1- 
1953. 

(a) Constitution of India, Art. 132(1) — 
Substantial question of law. 

Where neither a provision of the Con¬ 
stitution nor its application to the facts 
of a case is in any way in controversy, it 
cannot be said that the case involves a 
substantial question of law as to the inter¬ 
pretation of the Constitution. (Para 3) 

(b) Constitution of India, Arts. 19 and 132 
(1) — Substantial question of law. 

Where the decision in question relates 
to whether the provisions of Art. 19 were 
retrospective in their application, the mat¬ 
ter involves a substantial question of law 
as to the interpretation of the Constitution. 

(Para 4) 

L. N. Sethi, Govt. Advocate, for the State; 
Tek Chand, for Respondent. 

CASES CITED : 

(A) (’47) AIR 1947 FC 37: ILR (1947) Kar 
(FC) 95 

(B) (’51) AIR 1951 Mad 969: 1951-2 Mad LJ 
222 (FB) 

(C) (’53) AIR 1953 Him Pra 8: (Civil Misc. 
Petn. No. 16 of 1950, D/- 11-8-1952). 

ORDER: This Court by its decision dated 
11-8-1952* issued, on the application of the 
Chamba Valley Transport Ltd. under Art. 226 
of the Constitution, a writ in the nature of 
'mandamus* to the State of Himachal Pradesh 
to withdraw the notice prohibiting the peti¬ 
tioner from plying motor transport on a certain 
route until transport business is nationalised 
by legislation, and to hear and dispose of ac¬ 
cording to law any application which the peti¬ 
tioner might make for permitting it to ply 
motor transport on that route. The present 
application has been filed by the State of Hima- 

• Reported as AIR 1953 Him. Pra. 8. 
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chal Pradesh for a certificate under Art. 132(1) 
of the Constitution that the case involves a 
substantial question of law as to the interpre¬ 
tation of the Constitution. The application has 
been opposed on behalf of the Chamba Valiev 
Transport Limited. 

(2) Various grounds have been set forth in 
the present petition. Some relate to matters 
which were never adjudicated upon bv this 
Court (e.g. whether it was open to the State 
not to recognise the ante-cession rights of the 
Transport Company based on contract), others 
relate to matters which clearly do not involve 
any question of law as to the interpretation 
of the Constitution (e.g. whether the petition 
under Art. 226 should have been dismissed on 
the grounds of laches or of other adequate 
remedy being open to the petitioner). These 
grounds therefore I shall not deal with. I 
shall deal with only two grounds urged before 
me on behalf of the petitioner, the State of 
Himachal Pradesh, one clearly set forth in the 
grounds of the petition and another which, 
though not set forth in the grounds, was argued 
before me. 

(3) The first ground related to the finding of 
this Court that under cl. (6), Art. 19 of the 
Constitution, as amended by S. 3 of the Con¬ 
stitution. (First Amendment) Act, 1951, the 
State could not nationalise transport, as it has 
done in the present case, without legislation. 
The contention of the learned counsel for the 
respondent in this connection was that the law 
on this matter was so clear that he who runs 
may read it, and therefore it could not be said 
that any substantial question of law as to the 
interpretation of the Constitution was involved. 
Indeed, it was not pretended on behalf of the 
petitioner that the law since the amendment 
was not os I have interpreted it in my decision 
against which the petitioner seeks to go up in 
appeal to the Supreme Court. Nor was it sug¬ 
gested on behalf of the petitioner that the 
State sought to nationalise transport by legis¬ 
lation. 

That being so, neither the relevant law nor 
its application to the facts of the present case 
was in any way in controversy. And where 
that is the state of affairs it is clear that it 
could not be said that the case involved a sub¬ 
stantial question of law as to the interpretation 
of the Constitution. This view is supported by 
two rulings cited by the learned counsel for the 
respondent: — ‘Krishnaswami v. Governor- 
General in Council*, AIR 1947 FC 37 (A) and 
— Subba Rao v. Veeraju’, AIR 1951 Mad 969 
(FB) (B). The first of the two grounds which 
I proposed to deal with, therefore, is not a 
good ground for granting the present petition. 

(4) The same cannot however be predicated 
of the other ground. This other ground has 
reference to the finding recorded by this Court 
in relation to the contention of the Chamba 
Valley Transport in the present case that the 
provisions of Art. 19 not being retrospective 
they cpuld not revivify a right which had been 
put an end to prior to the commencement of 
the Constitution on 26-1-1950. The argument 
put forward on behalf of the State of HimachaL 
Pradesh was that its act of putting an end to 
the transport business of the Chamba Valley 
Transport Limited by a notice dated 10-9-1949 
did not come within the mischief of cl. (6) of 
Art. 19 of tho Constitution as amended by S. 3 
of the Constitution (First Amendment) Act, 
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1951, which amendment came into force on 
18-6-1951, because that notice was issued, and 
the agreement on foot of which the Chamba 
Valley Transport Limited were granted the 
right of plying buses on the route in question 
was entered into, prior to the commencement 
of the Constitution and, in any case, prior 
to the said amendment of cl. (6)'of Art. 19 of 
the Constitution. 

This contention was repelled by this Court 
on the ground that the right which the Trans¬ 
port Company sought to enforce did not exist 
prior to the commencement of the Constitution. 
It was therefore held that there could be no 
question of its ante-Constitution infringement, 
or of retrospective application of provisions of 
Art. 19 of the Constitution. Now there could 
be no doubt but that the question of law thus 
decided was a fairly arguable one, and it was 
dealt with by this Court at some length. It 
was held in the aforesaid 1951 Madras ruling, 
cited by the learned counsel for the respon¬ 
dent himself, as follows: 

“When a question of law is fairly arguable, 
when there is room for difference of opinion 
on it, then such a question would be a sub¬ 
stantial question of law. If the High Court 
thought it necessary to deal with a question 
of law at some length, and discuss alternative 
views which can be taken on the point, then, 
such a question would be a substantial ques¬ 
tion.” 

I would therefore hold that this second ground 
urged on behalf of the petitioner relates to a 
matter which involved a substantial question 
of law. And as the decision in question re¬ 
lated to whether the provisions of Art. 19 were 
retrospective in their application, the matter 
involved a substantial question of law as to 
the interpretation of the Constitution. I there¬ 
fore hold that on this second ground the pre¬ 
sent application of the State of Himachal Pra¬ 
desh should be granted. 

(5) Before I conclude I have to dispose of an 
application put in by the State for stay of en¬ 
forcement of the operative portion of my deci¬ 
sion dated 11-8-1952. An interim order of 
stay was passed on the preferment of the appli¬ 
cation and it so happens that notice to the 
respondent to show cause against the applica¬ 
tion was also issued for to-day. It is really 
unnecessary to go at apy length into the pros 
and cons of the application for stay since this 
Court cannot grant any stay after the disposal 
to-day of the main application under Art. 132(1). 
I deem it proper however to refer in passing 
to an argument put forward by the learned 
counsel for the respondent in opposing the stay 
application, namely, that although the writ in 
question was issued as long ago as 11-8-1952 
the State of Himachal Pradesh had neither 
withdrawn the notice prohibiting the Com¬ 
pany from plying motor transport nor disposed 
of the Company’s application for permitting 
it to ply motor transport on the route in ques¬ 
tion. 

As regards the latter portion of the operative 
part of my judgment, I am satisfied with the 
reply made bv the Government Advocate on 
behalf of the State that the application of the 
Transport Company is being considered. If it 
has not been disposed of so far, the. re.so 
seems to be that disposal of such applications 
necessarily takes time. It cannot yet be sol 
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that the State has taken an inordinately long 
time in dealing with the Company’s application. 
As regards the withdrawal of notice, the Gov¬ 
ernment Advocate stated that the notice had 
not been withdrawn because it was understood 
that the notice stood withdrawn by the very 
wordings of the order of this Court. I am 
surprised at such an interpretation of my order 
since the order clearly directed the State to 
withdraw the notice prohibiting the petitioner- 
Company from plying motor transport on the 
Chamba-Banikhet route. 

The contents of the stay application, how¬ 
ever, do lend support to the contention of the 
•Government Advocate, for the only portion of 
the operative part of my judgment in question 
against which the stay has been sought is the 
•one relating to the disposal of the Transport 
Company's application for permitting it to ply 
transport on the route in question. No stay 
•has been prayed for in connection with the 
withdrawal of notice. It does appear therefore 
that although the interpretation which the 
State has put upon mv order dated 11-8-1952 
ds against the plain meaning of the words of 
my order, it cannot be said that it has designed¬ 
ly flouted the order of this Court. I am satis¬ 
fied with the explanation offered by the Gov¬ 
ernment Advocate on behalf of the State, but 
at the same time I expect, now that the mean¬ 
ing of my order has been clearly understood 
'by the State, that my order will be given 
effect to without further delay. 

(6) The application is allowed and it is here¬ 
by certified under Art. 132(1) of the Constitu¬ 
tion that the case decided by this Court on 
•11-8-1952 in the — ‘Chamba Valley Transport 
(Ltd. v. The State of Himachal Pradesh*, AIR 
1953 Him Pra 8 (C) involves a substantial 
-question of law as to the interpretation of the 
•Constitution. In view of the controversial nature 
of the points involved, and in view especially 
•of the misinterpretation of my order dated 11-8- 
1952 by the State of Himachal Pradesh, I make 
no order as to the costs of the present applica¬ 
tion. 

A/V.R.B. Application allowed. 


A.I.R. 1953 H.P. 79 (Vol. 40, C. N. 37) 
CHOWDHRY J. C. 

Chanchal Ram and others, Plaintiffs-Appel- 
£ Union of India and others, Defen. 
<Jants-Respondents. 

First Appeal No. 1 of 1952, D/- 24-3-1953. 

(a) Himachal Pradesh (Application of Laws) 
& (1948), S. 7(1) - Effect of - (Mandi 
R «y enue Relation (8 of 1975 St.), S 
*9) — (General Clauses Act (1897), S. 6). 

//A Th ?. effect of S. 7(1), Himachal Pradesh 
^Application of Laws) Order, 1948, is to 
•repeal the Mandi Land Revenue Regula- 
ijSS 1975) with effect from 25-12- 
1948 with the result that succession to 
■uajguzari rights was governed by the 
personal law of the parties and not. by S. 

f , Relation. But by virtue of the 
•saving clause contained in S. 7(1), the 

tfnn 1 ^i? )ntaIned in s - 19 of the Regula- 
«nn 5?Vr d not cease t0 have effect by rea- 
«^ n r?i.?i! S J re P ea l > in ^Pect of things done 
r omitted to be done before the com¬ 


mencement of the Himachal Pradesh (Ap¬ 
plication of Laws) Order, viz., before 25- 
12-1948. Hence, where on the death of a 
Hindu widow, her malguzari rights in 
certain land are escheated by the, State 
prior to 25-12-48 but the plaintiff brings a 
suit after 25-12-1948, for declaration that 
he is entitled to succeed to the property 
as the collateral of the last male holder, 
the rights of the parties would be govern¬ 
ed by S. 19 of the Regulation despite its 
repeal and despite the fact that the Hindu 
Law and not the said Regulation was in 
force on the date of the institution of the 
suit. The crucial date for determining 
the law applicable is not the date of in¬ 
stitution of the suit but the date when 
the cause of action arose. AIR 1934 Cal 80 
(2) discussed; AIR 1931 All 635 (FB), 
distinguished. (Paras 3, 7, 8 and 9) 

(b) Evidence Act (1872), Ss. 101 and 102 — 

Affirmation of fact and onus. 

Where on an escheat by the crown the 
plaintiff brings a suit for declaration that 
he is entitled to the malguzari in question 
as reversioner of the last male holder and 
for possession, the onus lies on him to 
prove that the malguzari rights in ques¬ 
tion were held by the common ancestor. It 
is not for the defendant State to prove 
that the last proprietor died heirless. 
Case law Ref. (Para 10) 

Anno: Evi. Act, Ss. 101 to 103 N. 6 and 28. 

Hira Lai, for Appellants; D. N. Vaidya, 

Govt. Advocate, for Respondents; Union of 

India. 

CASES CITED: 


(A) (’34) AIR 1934 Cal 80(2): 60 Cal 1438 

(B) (1916) 85 LJ KB 537; (1916) 1 KB 688 

(C) (’31) AIR 1931 All 635: 54 All 299 (FB)’ 

(D) (*67-69) 12 Moo Ind App 448 (PC) 

(E) (’16) AIR 1916 Mad 209 (2): 31 Ind Cas 
590 

(F) (*27) AIR 1927 Bom 456: 51 Bom 784 

(G) (’21) AIR 1921 Bom 138: 62 Ind Cas 109 

(H) (’41) AIR 1941 Oudh 337: 16 Luck 551 

JUDGMENT: This is a plaintiffs* appeal from 
an order of remand dated 30-8-1951 passed by the 
District Judge of Mandi. 

(2) Mt. Chandi succeeded to malguzari rights 
in certain land as a Hindu widow on the death of 
her husband Das. She died on 23-11-1998 B.. Le. 
sometime in 1941 AD., and thereupon the then 
Mandi state took the property by escheat. The 
plaintiffs made a representation to the ruler of 
the State, but the latter affirmed the escheat so 
far as the land in dispute in the present litiga¬ 
tion is concerned by an order dated 18-2-2005 B., 
ie. sometime in 1948 A.D. The present suit was 
filed against the State on 29-6-1949 for a declara¬ 
tion that the plaintiffs were entitled to succeed 
to the property on the death of Mt. Chandi as 
reversioners to the last male holder Das and for 
possession of that property. 


taio T^ n , date of the death of Mt. Chandi in 
1998 B., and on the date when the said older was 
passed in 2005 B., the Mandi Land Revenue 
Regulation No. 8 of S. 1975 was in force. According 
to the pedigree set up by the plaintiffs, they pro¬ 
fessed to be collaterals with a common ancestor 
Bnagimh who was removed more than four 
generations from the last male holder Das. In 

? rd f? antltled to succeed by inheritance 
to the rights of the deceased malguzar Das it was. 
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held by Gulia and Bartley, JJ., that as the sec- 
t.on as amended could not have a retrospective- 
eflect, the plaintiff's claim for rent for the years 

TOOO 1*10 J _ _. t .... J ** 


therefore, incumbent on the plaintiffs to prove, 
under S. 19<l>(a) of the Regulation, that the said 
common ancestor Bhagirath held the lights. Sub¬ 
sequent to the passing of the said order by the 
ruler of Mandi but prior to the institution of the 
present suit, the Central Government passed the 
Himachal Pradesh (Application of Laws* Order, 
1948, which came into force on 25-12-1948. A 
Schedule of Central and Punjab Acts was appended 
to this Order. By S. 3 of the Order these enact¬ 
ments were applied to Himachal Pradesh subject 
to certain modifications. Section 7(1) of the Order 
laid down as follows: 

“Unless otherwise especially provided in the 
Schedule to tins Order, ail such laws in force 
in Himachal Pradesh which correspond to the 
enactments enumerated in the Schedule and 
which are continued in force by S. 5. Hima¬ 
chal Pradesh (Administration) Order. 1948, 
shall cease to have effect save as respects things 
done or omitted to be done before the com¬ 
mencement of this Order." 

One of the Punjab Acts applied to Himachal Pra¬ 
desh by means of this Order was the Punjab 
Land Revenue Act 18 of 1887. The corresponding 
law, as embodied in the said Regulation, therefore, 
stood repealed from 25-12-1948 under the provisions 
of S. 7(1) of the Order. The Punjab Land Reve¬ 
nue Act does not contain any provision correspond¬ 
ing to S. 19 of the Regulation relating to succes¬ 
sion to malguzari rights. The effect of the said 
repeal, therefore, was that from 25-12-1948 succes¬ 
sion to malguzari rights was governed by the 
personal law of the party concerned (in this 
case the Hindu Law). 

(4) The trial Court decreed the suit holding 
that the case was governed by the new law which 
came into force on 25-12-1948, i.e. by the Hindu 
Law. On an appeal by the State, however, the 
learned District Judge was of the view that the 
case was governed by S. 19 of the said Regulation, 
and, as the trial Court had framed no issue as to 
whether the disputed land was held by the com¬ 
mon ancestor Bhagirath, he passed the order 
which is the subject-matter of the present appeal 
setting aside the judgment and decree of the trial 
Court and remanding the case for redecision 
after framing the necessary issue. 

(5» The sole question for determination in this 
Court is whether the case is governed by the afore¬ 
said provisions of the Mandi Land Revenue Regu¬ 
lation cf 1975 or by the Hindu Law. The learned 
counsel for the appellants argued that the case 
is to be decided according to the Hindu law and 
not according to the said provisions of the Mandi 
Regulation. He put forward two reasons in sup¬ 
port of this view: (1) that the effect of the repeal 
was as if the Mandi Regulation never existed, 
and (2) that the crucial date was the dale of the 
suit, and on that date it was the Hindu lay:, 
and not the Mandi Regulation, which was in 
force. For reasons to be recorded presently, 
neither of these contentions is sustainable. 

(6) The learned counsel cited two rulings in 
support of his contentions. The first was — 
‘Digambar Paul v. Tufazuddi’, AIR 1934 Cal 80 
(2) (A). That was a suit by occupancy raiyats 
against an under raiyat for recovery of arrears 
of rent for the years 1333, 1334 and 1335 B.S. 
During the first two years the old S. 43, Bengal 
Tenancy Act, v:as in force which imposed a dis¬ 
ability on an occupancy raiyat as regards the rate 
at which lie could recover rent from the undcr- 
raiyat. Before rent for 1335 B.S. fell due that 
disability was removed by an amendment of S. 
48, Bengal Tenancy Act, by Act 4 of 1928. It was 


1333 and 1334 was subject to the disability con¬ 
tained in the old section. As regards rent for 
1335. they held that the disability under the 
previous law was removed because the effect of 
substitution of the new S. 48 for the old S. 48 under 
Act 4 of 1928 was that the old section was repealed 
In this connection, following the English case of 
— Watson v. Winch', (191G) 1 KB G88 (B>, they 
further observed as follows: 

The effect of repeal of a statute, in the absence 
of saving clauses, is that it has to be con¬ 
sidered as if the statute so repealed had never 
existed. It ceases to be operative, unless there 
is any clause in the new statute preserving 
the old statute: the underlying principle being, 
that there cannot be two inconsistent codes 
in the same matter, and if the previous statute 
has to be preserved that must be done expressly.** 
(7) Far from supporting, the ruling really 
demolishes the contentions put forward by the 
learned counsel for the plaintiffs-appellants. 
Firstly, the date of the institution of the suit was 
not taken as the crucial date for determining 
the applicability of the law. On the contrary, 
the crucial date was the date on which the cause- 
of action for the recovery of rent of a particular 
year arose. It was accordingly held that as the 
cause of action for the claim in respect of th* 
years 1333 and 1334 arose when the old S. 48 was 
in force, the plaintiff's claim in respect of those 
years was subject to the disability contained in 
that section. It was further held that as the cause- 
of action for the suit for the recovery of rent for 
the year 1335 arose after the repeal of the old 
section, the disability imposed by the previous 
law had been removed and the plaintiff was 
entitled to recover rent at the contract rate. It 
is true that in considering the plaintiff's claim for 
rent for 1335 both the date of the institution of 
the suit and the date on which the cause of action 
for the suit arose were mentioned, but a perusal 
of the entire ruling shows that the determining 
factor was not the date of the institution of 
the suit but the date on which the cause of 
action arose. This will become further evident 
from the fact that although the new S. 48 as 
amended by Act 4 of 1928 had come into force 
before the institution of the suit, the law held 
applicable in respect of the claim for the years 
1333 and 1334 was the law under the old S. 48. 
This was done for the specific reason that when 
cause of action for those two years arose the old 
law was in force. It is immaterial, therefore, 
that on the date of the institution of the present 
suit the Mandi Regulation was no longer in force. 
The main thing to see, as laid down in the 
aforesaid ruling cited by the ieafned counsel for 
the plaintiffs-appeilants himself. Is whether there- 
is a saving clause in the repealing enactment. 
The same view is expressed in The Construction 
of Deeds and Statutes by Odgers, Third (1952> 
Edition, at page 2G2 as follows: 

“Similarly rights acquired under a Statute will 
not be taken away by the repeal of the Statute 
conferring them. Sometimes a clause to this 
effect is inserted in the repealing Statute, but 
this is really unnecessary both by the common 
law and now by S. 38(2) of the Interpretation 
Act, 1889." 

Section 6 of our General Clouses Act » 
corresponds to S. 33 of the English Interpretation 
Act. 1889. Since the repealing Act in the presen 
case is a Central Act. the repeal would deemea 
to be subject to the savings contained S. 6 or 
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General Clauses Act, so that the insertion of any 
saving clause in the repealing Act was unnecessary. 
The repeal in the present, case purports, however, 
to be specifically subject to a saving clause in view 
of the occurrence oi the words "save as respects 
things done or omitted to be cone oeiore the 
commencement of this Order ' in S. 7»1\ Hima¬ 
chal Pradesh (Application of Laws* Order. 1048. 
It follows, therefore, that the old law as contained 
in s. 19 of the Mandi Regulation could not cease 
to have effect by reason of Us repeal in respect 
of things done or omitted to be done before tiie 
commencement of the Himachal Pradesh i Appli¬ 
cation of Laws) Order. The Question, therefore. 
Is whether there was anything done or om.ttcd 
to be done before 25-12-1948. 

(8) The question posed at the end of the next 
preceding paragraph is easily answered. If the 
common ancestor Bhagirath did not hold the land 
in question as a malguzar ta matter depending 
for its decision on the imding of the issue remand¬ 
ed to the trial Court), the plaintiffs acquired no 
right, title or interest in the property in suit on 
the death of Mt. Chandi. That was one thing 
done before 25-12-1948. Another thing done before 
that date was that the State of Mandi had taken 
the property in suit by escheat. That being so, 
under the said saving clause added to S. 7(1>, 
Himachal Pradesh (Application of Laws) Order, 
1948, the Mandi Regulation did not cease to have 
effect as respects these things done despite 
the repeal of the Mandi Regulation by the Order 
of 1948. In other words, the legality or otherwise 
of the said things done continued to be governed 
by the provisions of S. 19, Mandi Land Revenue 
Regulation of 1975, despite the repeal and despite 
the fact that the Hindu law and not the said 

« I Regulation was in force on the date of the 
Institution of the present suit. 

( (9) The other ruling cited by the learned 

counsel for the plaintiffs-appellants was the Full 
Bench decision reported as —*'Ram Karan Singh 
v. Ram Das Singh’, AIR 1931 All 635 <C>. That 
• filing ha6, however, no application here since 
Jt related to a matter of procedure and not, as 
here, of substantial right. That being so, the new 
pereonal law cannot in the present case be said 
to have any retrospective effect in respect of 
the previous rights lost by the plaintiffs and 
acquired by the defendant State. In the result, 
therefore, I agree with the view of the lower ap¬ 
pellate Court that the present case is governed 
by S. 19, Mandi Land Revenue Regulation of 1975 


ing the test contained in S. 102, Evidence Act, 
namely, that the burden of proof in a suit or 
proceeding lies on that person who would ia:i u 
no evidence at ail were given on their s.ae. i- 
no evidence were given on either side m tne 
present case, it is evidently the plaintiffs who 
would fail. It is noteworthy that the property has 
already teen taken by the State by escheat, and 
the plaintiffs are admittedly out of possession. 
The learned counsel for the plaintiffs-appellants* 
cited the following rulings: —'Girdhari Lall Roy 
v. the Bengal Government’. 12 Mcc Ind App 448 
• PC) <D>; —’Secy of State v. Subraya*. AIR 1916 
Mad 209 <2» (Ei; — •Narayan v. Lakshman*. AIR. 
1927 Bom 455 (F>; — 'Gcnpat Rama v. Secy, of 
State*. AIR 1921 Bom 133 (G>: and — ’Secy, of 
State v. Kanhaiya Lal\ AIR 1941 Oudli 337 (Hu 
It. is to be noted, however, that in ail these 
rulings, except the Bombay ruling, the Govern¬ 
ment was the plaintiff claiming the property by 
escheat. In the Bombay ruling the Government 
was not a party but the plaintiffs right oi 
succession was held to be supported by autho¬ 
rities and by the various commentaries on the 
Mitakshara, and it was, therefore, held that its 
lay on the defendant to establish the plea set. 
uo by him that the property had escheated to the 
Crown. In none oi these rulings, therefore, was the- 
aioresaid rule of onus of proof departed from. 
I. therefore, hold that the onus of proof has been, 
rightly directed by the learned District Judge 
to be placed upon the plaintiffs. 

(11) The appeal is dismissed with costs and the 
judgment and order of the learned District Judge- 
arc upheld. The parties are directed to appear in* 
the trial Court on 16-4-1953. 

B/K.S. Appeal dismissed.. 
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CKOWDHRY J. C. 

Saju, Plaintiff-Appellant v. The Union of 
India, Defendant-Respondent. 

Second Appeal No. 7 of 1952, D/- 26/3/53- 

(a) Mandi Transfer of Immovable Property 
Regulation (2 of 1975 Samvat), S. 3(2) — 
Scope. 

A document executed prior to the coming . 
into force of the Regulation does not come 
within the mischief of S. 3(2). (Para 3) 


( 10 ) In remanding the case it was observed by 
the learned District Judge that the onus of pro¬ 
ving that, the disputed land was held by the 
jxjjnmon ancestor should be placed on the plain- 
tiffa-appellants. It v/as argued by their learned 
counsel in this Court that this onus was wrongly 
placed. His contention was that in every case 
Where the State claims by escheat the onus lies on 
Jhe State to show that the last proprietor died 
neirless. This argument is contrary to the clear 
f 05 of s * Evidence Act, which lays 
SBfR that whoever desires any Court to give 
Judgment as to any legal right or liability depen¬ 
dent upon the existence of facts which he asserts, 
K Prove that those facts exist. The plaintiffs 
« the present case desire the Court to give 
judgment that they are entitled to succeed to the 
JMUgMzaii rights in question as reversioners to 
wie last male holder Das. They must, therefore, 
the provisions of S. 19(l)(a) of the 
that the malguzarl rights in 
JPJgjtjon were held by the common ancestor 
nagirath. The same result will follow by apply- 


(b) Mandi Transfer of Immovable Property 
Regulation (2 of 1975 (Samvat)),. S. 3 — Will 
does not come within mischief of sectiou. 

(Fara 4> 

Hira Lai. for Appellant; D. N. Vaidya, Govt. 
Advocate, for Respondent. 

CASE CITED: 

(A) (’53) AIR 1953 Him Pra 70: (S. A. No. 35 
of 1952, D/- 13-10-1952) 

JUDGMENT: This is a plaintiff's second appeal* 
from the judgment and decree oi the learned 
District Judge of Mandi dated 29-10-1931 dismis¬ 
sing; his appeal and maintaining the judgments 
& decree of the trial Court whereby the plaintiff- 
appellant's suit for a declaration that the pro¬ 
perty in suit had not escheated to the State had 
been dismissed. 

(2) The property in suit originally belonged 
to one Kahnu. He executed a document dated. 

SQmvat 93 Kham\ corresponding to* 
Bikrami Samvat* 1074. He appointed the plaintiff* 
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his son-in-law, a Khana-Damad and declared that 
should he have no issue the plaintiff should be 
-treated as the owner of his property alter his 
death & the death of his widows. Kahnu left more 
widows than one, & the last of them died 14 or 15 
years before the institution of the present suit. 
The present suit was instituted on 3-1-1950 for the 
.said relief because by an order dated 32-5-2003 
the State treated the property as an escheat. The 
plaintiff’s suit lias been dismissed by both the 
Courts below on the ground that the sanction of 
the Daroar to the appointment of the plaintiff 
ns a ’Khana-Damad' and to the alienation of the 
property in his favour under the aforesaid deed 
.dated 6th ‘Katik’ S. 93 ‘Kham’ had not been taken 
as required by S. 3 of the Mandi Transfer of 
Immovable Property Regulation No. II of Samvat 
1975. This section runs as follows: 

“(1» No land may be alienated temporarily or 
permanently by sale, mortgage, gift or exchange, 
nor may any tenancy by way of lease be created 
for a period exceeding five years, without the 
previous sanction of the Durbar. Provided that 
the sanction of the Durbar is not required 
lor transfers of land due to direct inheritance, 
partition, redemption of mortgage or corrections 
in the Revenue Record. 

(2* Every alienation of land made and every 
tenancy created contrary to the above sub-sec- 
tion without the sanction of the Durbar is null 
and void and shall not be given effect to by 
any Court or Revenue Officer.” 

1 3> It will be seen that the document in ques¬ 
tion had been executed in 1974 B. prior to the 
coming into force of the said Regulation in 1975. 
One view expressed by the learned District Judge 
was that even though the document may have 
been executed before the Regulation came into 
force, it will be governed by its provisions 
because the preamble of the Regulation purported 
to consolidate and declare the existing law. 
This view has been held by me to be incorrect 
in — Kanshi Ram v. Lajju Ram’, AIR 1953 Him 
Pra 70 (A). It has been held there that no penal 
provision corresponding to sub-s. (2) of S. 3 of the 
Regulation has been shown to exist prior to the 
coming into force of the Regulation and its exist¬ 
ence could not be presumed. The learned District 
Judge was therefore not right in holding that the 
transaction in question came within the mischief 
of the said provision of the Regulation on account 
of its preamble. 


A.LR. 

(5) The other plea of the plaintiff-appellant &9 
to acquisition by him of title in the property in 
suit by adverse possession is unfounded, as rightly 
held by the lower appellate Court. His suit suc¬ 
ceeds however on the first ground. The appeal 
is therefore allowed, the Judgments and decrees 
of the Courts below are set aside and his suit is 
decreed with costs in all the Courts. 

C/V.R.B. Appeal allowed. 


A.I.R. 1953 H. P. 82 (Vol. 40, C. N. 39) 
CHOWDHRY J. C. 

Mt. Santokhu and another, Plaintiffs-Appel- 
lants v. The State. 

Second Appeal No. 9 of 1952, D/- 1-4-1953. 

(a) Civil P.C. (1908), O. 41, R. 2 — Coart 
if can raise suo motu new point of law. 

It is certainly open to a Court to suggest 
a point of law and hear counsel for the 
parties even though the law in question 
may not have been pleaded before, provided 
only that it be a point that could be raised 
at that stage without prejudice to any party. 

It is also open to the Court to rehear the 
appeal on points on which the Court may 
have already expressed its opinion one way 
or the other, provided that that opinion had 
not been transformed into a judgment 
signed and delivered. (Para 5) 

Anno: Civil P. C., O. 41, R. 2 N. 7. 

(b) Constitution of India, Pre. — Retrospec¬ 
tive operation. 

The provisions of the Constitution are > 
wholly prospective and not retrospective in 
operation. AlR 1953 Punj 30 and AIR 1953 
Him Pra 8, Ref. to. (Para 5) 

(c) Mandi Land Revenue Regulation (8 of 
1975 St.), S. 19 — Scope. 

Section 19 is applicable only where the 
question of succession of collaterals arises 
by reason of absence of lineal descendants. 

(Para 8) 

K. L. Mehra, for Appellants; D. N. Vaidya, 
Govt. Advocate, for the State. 
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(4» The other ground on which the District 
Judge held that the sanction of the Durbar accord¬ 
ing to the said section was necessary was that 
the document became operative on the death oi 
the last surviving widow of Kahnu which admitted¬ 
ly took place when the Regulation was in force. 
It is however to be remembered that the penalty 
imposed by the aforesaid provision was not against 
devolution of an interest under a will but against 
alienation. The document in question, so far as 
if. conferred rights upon the plaintiff, did not 
alienate any property in his favour. It was only 
a will containing a declaration of the intention 
of Kahnu with respect to his property which he 
desired to be carried into effect after his death. 
IA will did not however come within the mischief 
of S. 3 of the Regulation. The only documents 
which under that section required the previous 
sanction of the Durbar were those purporting to 
alienate land temporarily or permanently by sale, 
mortgage, gift or exchange, or to create tenancy 
bv wav of lease for a period exceeding five years. 
I therefore hold that the document in question did 
not suffer for want of a sanction under S. 3 of 
the Regulation. 


CASES CITED: 

(A) (’53) AIR 1953 Punj 30 

(B) (’53) AIR 1953 Him Pra 8 


JUDGMENT: This is a plaintiff’s appeal 
rom the judgment and decree of the learned Dls- 
rict Judge of Mandi dated 27-11-1951 allowing the 
ppeal of the defendant, the State of Himachal 
>radesh, and dismissing the suit of the plaintiffs 
or possession of certain land. 

(2> The land in suit originally belonged to one 
>attu and on his death his widow Mt. Ronku suc- 
eeded to it with a life interest. Mt. Ronku died 
in 20th Katik 2001 B. (corresponding roughly 1944 
l D.». On 14-10-1948 the Deputy Commissioner 
if Mandi passed an order escheating the landiw 
he Government, The present suit was thereupon 
iled on 9-6-1951 by the three daughters of mu 
tonku by Fattu for the aforesaid relief. 

(3> The trial Court decreed the suit. While hold- 
ng that the'plaintiffs were the daughters of Farcu, 
ind that as such they were not entitled to sao- 
■eed to the property of their father Fattu un 
he then State laws, it decreed their suit on the 
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finding that under the present law there was no 
bar against the rights of succession of daughters. 

(4) On an appeal by the defendant State, the 
learned District Judge reversed the decision of 
the trial Court on the finding that the new laws, 
which came into force on 25-12-1948, were not ap¬ 
plicable in thi present case, and that under the 
old law which was applicable daughters had no 
right to succeed. The lower appellate Court was 
clearly in error in holding that there was any new 
k, law which came into force on 25-12-1948 govem- 
| ing the facts of the present case. That was the 
date on which the Himachal Pradesh (Application 
of Laws) Order came into'force. A Schedule was 
appended to this Order containing certain Central 
and Punjab Acts. By S. 3 of the Order those 
enactments were applied to Himachal Pradesh. 
Section 7 laid down that ail laws previously in 
iorce in Himachal Pradesh corresponding to the 
said enactments stood repealed. The only enact¬ 
ment which the learned counsel for the defendant- 
respondent could point out was S. 19 of the Mandi 
Land Revenue Regulation No. VIII of S. 1975. If 
that provision be applicable, there is no doubt 
that it stood repealed since 25-12-1948 because of 
the enforcement in Himachal Pradesh of the cor¬ 
responding law as contained in the Punjab Land 
Revenue Act. The learned Government Advocate 
however conceded that S. 19 of the said Regula¬ 
tion laid down a rule of succession applicable only 
In the case of collaterals but not in the case of 
lineal descendants of the last male holder, as for 
example a son or daughter. It is manifest there¬ 
fore that by the passing of the Application of 
Laws Order there was no old law prevalent in the 
former State of Mandi which stood repealed. The 
disposal of the present case by the learned Dis- 
trial Judge therefore on the ground of the re- 
| peal or otherwise of any old law on 25-12-1948 was 
/ erroneous. 

. (5) On merits I heard learned counsel for the 
. parties twice. At first I was of the opinion that 
as the custom excluding daughters from inherit¬ 
ance pleaded by the defendant was admitted by 
the plaintiffs’ own witnesses the present appeal 
should fail. After dictating a Judgment to that 
effect it struck me whether the custom set up by 
the defendant was not void due to inconsistency 
with any of the provisions of the Constitution. The 
appeal was accordingly reheard. When the appeal 
was reheard the learned counsel for the plaintiffs- 
appellants argued not only with reference to the 
provisions of the Constitution but also with refer- 
to the question which had already been argu¬ 
ed before. The learned counsel for the defendant- 
replied to him with reference, to both, 
and he raised no objection that the learned coun¬ 
sel for the plaintiffs-appelkmts was not entitled 
ciL? 1 ^®^® a PP eal with reference to the provi- 
lons of the Constitution because he had not done 
0 P re . v u i0U5l y- He did not also raise any objection 
hofn? the shearing of the appeal on points argued 
Indee d. he could not have validly done so 
2L? J* ce rtainly open to a Court to suggest a 
point of law and hear learned counsel for the par- 

hSL 6 *!? 1 the law in Question may not 

o .? leaded before, provided only that it 
°° m h® raised at that stage with- 
thic £ r *M ce “y P art y* ^ was also open to 
thP rw? to re ^ ear the a P peal on P°ints on which 
on* already expressed its opinion 

SnZrt « r f th u e other ’ P rovided that that opi- 

transformed into a judgment 


tion dw nnf « i i 7 a * Ane <i ueswon ot constitu- 
e£?thA coR reJ f Udlce P^rty even though rais- 
thls and the Previous opinion of 

m court in favour of the defendant-respondent 


had not been transformed into a judgment signed 
and delivered. 

I proceed now to dispose of both the aforesaid 
matters. So far as the Constitution is concerned, 
the question whether the custom set up by the 
defendant-respondent was, or was not, inconsis¬ 
tent with any provision of the Constitution can¬ 
not be gone into for I agree with the learned coun¬ 
sel for the respondent that the Constitution is i 
wholly prospective and not retrospective in its 
operation. In the present case Mt. Ronku died in 
2001 B. (corresponding to 1944 A. D.t, and the 
order of escheat was passed on 14-10-1948. On 
neither of these dates had any of the funda¬ 
mental rights pleaded by the learned counsel for 
the plaintiffs-appellants come into existence, for 
the Constitution came into force on 26-1-1950. 
•Raja Harmahendra Singh v. Punjab State', AIR 
1953 Punj 30 (A), and — ‘Chamba Valley Trans¬ 
port Ltd. v. State of Himachal Pradesh', AIR 1953 
Him Pra 8 (B). I therefore hold that the plain¬ 
tiffs are not entitled to challenge the custom 
under the Constitution. 

(6) On merits the plaintiffs are however en¬ 
titled to succeed. The relevant issue framed by 
the trial Court was whether daughters could suc¬ 
ceed to their fathers according to the Mandi State 
laws, placing the onus upon the plaintiffs. It 
held that according to the State laws male rever¬ 
sioners upto a certain degree only could succeed 
but daughters were quite out of the picture. What 
those State laws were was not cleared either in 
the issue framed by that Court or in the finding 
recorded by it. Again, the District Judge held 
that the case was not governed by the new laws 
which came into force on 25-12-1948 since the order 
of the Deputy Commissioner had already been 
passed on 14-10-1948. He further held that the 
case was governed by the law in force at the time 
of the death of Mt. Ronku. I have already held 
that the disposal of the present case by the learned 
District Judge on the ground of repeal of any old 
law was erroneous. The question however still 
remains as to what the old law was which 
was referred to by the learned District Judge. Like 
the trial Court he also did not clear the point. 

(7) It has been noticed however that the trial 
Court stated in its judgment that according to 
the old State laws male reversioners upto a certain 
degree only could succeed and that daughters were 
quite out of the picture. This has clearly a refer¬ 
ence to S. 19, Mandi Land Revenue Regulation No 
8 ,° „ S- 1 . 975 ’ which la ys down a rule of succession 
relating to collaterals where there was no mention 
of lineal descendants. Indeed, the learned coun- 
sel for the respondent conceded as much, as ad- 
I^edabove. The same appears to have been 

of the District Judge because he stated 
that the new laws came into force on 25 - 12 - 1948 . 
This could only refer to the said Regulation be¬ 
cause it was replaced by the Punjab Land Revenue 
Act; on the passing of the Himachal Pradesh 
0f , Laws> 0rder on ^ 2-1948. It is 
, tl ? at both the Courts decided 
rights of the plaintiffs with reference to the 

^^* g ^ atl0n . and not with reference to any 
c i atom was referred to in the judg- 
r. n Vl th L two Courts below or in the said is- 
fmJ 3 n °kworthy that in the grounds of ap- 
f Q b ^ alf of tt^ present defendant-re^ 

ed that UwHoi*® Dis ‘ ri . ct , Judge It was not plead- 
^ t ^Yn^ trIal < ? ourt had not t^ed any issue 
S ust0 , m .. Pleaded by the defendant 
decided that point. In the circumstance it 
must be taken that the defendant-respondent gave 

decSon Pl of & and , was content with^he 

decision of the case merely on the application 
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of the provisions of the said Regulation. That 
being so, any statement which the plaintiffs’ wit¬ 
nesses may have made in the trial Court on the 
question of custom was wholly irrelevant and 
should not be looked into for purposes of disposal 
of the present appeal. 

(8» So far as the provisions of the aforesaid Re¬ 
gulation are concerned, they have no application 
, whatsoever to the facts of the present case. Sec- 
| tion 1!) of that Regulation lays down a rule of 
j succession applicable only in the case of collaterals. 

; It does not lay clown any rule with regard to suc¬ 
cession of lineal descendants like a daughter. In 
I ether words, that section is applicable only where 
j the question of succession of collaterals arises by 
I reason of absence cf lineal descendants. The 
plaintiffs being daughters of the last male holder, 
their rights cannot be determined by the provi¬ 
sions of S. 19 of the Regulation. The result is that the 
plaintiffs being entitled to succeed to the property of 
the last male holder Fattu as his daughters, & the 
custom oleaded by the defendant-respondent hav¬ 
ing been waived by it. to say nothing cf its hav¬ 
ing been proved, the present suit should have been 
decreed. The learned District Judge was wholly 
in error in holding that according to the old law, 
i.e.. the said provisions of said Regulation, 
daughters could not be regarded as legal heirs of 
the deceased and the property in suit had there¬ 
fore escheated to the Government. 

(9) The appeal is allowed, the judgment and de¬ 
cree of the lower appellate Court are set aside 
and the plaintiffs-appellants' suit is decreed with 
costs throughout. 

B/K.S. Appeal allowed. 


AIR. 1953 H. P. 84 (Vol. 40, C. N. 40) 
CHOWDHRY J. C. 

Japhu Plaintiff and others, Defendants-Appel- 
lants v. Parshottam Ram and others, Defen¬ 
dants and another, Plaintiff-Respondents. 

Second Appeals Nos. 5 and 1G of 1952, D/- 
30-3-1953. 


(a) Hindu Law — Widows’ estate — Aliena¬ 
tion — Suit for declaration that alienation was 
not binding on reversioners — Proper decree. 

In a suit by a reversioner for a declara¬ 
tion that a sale by the widow was without 
legal necessity and was not binding on the 
reversioner if the sale is found to be justi¬ 
fied by legal necessity to a certain exte.it 
the proper decree to pass in such a case 
would be to create a charge on the subject- 
matter of the sale for the portion of the 
sale consideration found to be justified by 
legal necessity. < rara 2) 


(b) Hindu Law — Widow’s estate — Aliena¬ 
tion — Legal necessity. 

The performance of the marriage by the 
widow, of a girl brought up by her husband 
as his daughter, is a purpose amounting to 
legal necessity. (Fara 5) 

D N. Vaidya, for Plaintiff Appellant; K. L. 
Mehra, for Defendants Appellants; K. L. Mehra, 
for Defendants Respondents; D. N. Vaidya, for 
Plaintiff Respondent. 


CASE CITED: 

(A) (’22) AIR 1922 PC 356: 1 Pat 741 (FC) 


JUDGMENT: These two appeals arise out 
of the same suit. It was a suit by a rever¬ 
sioner against a Hindu widow and her alienees 
for a declaration that the alienation was not 
binding on the reversion. The Alienation was 
a sale of a house for Rs. 2,000/- There is no¬ 
dispute with regard to the. consideration but 
only with regard to the legal necessity for the 
same. The trial Court decreed the suit ‘in toto’ 
holding that there was no legal necessity for 
the sale. Th e widow and the alienees went up 
in appeal to the District Judge, and the latter 
held that the sale was justified by legal neces¬ 
sity to the extent of Rs. 1,100/-. Accordingly, 
he maintained the declaratory decree passed by 
the trial Court but made it conditional on the 
payment of the said Rs. 1,100/- to the defen- 
dants-appeilants by the plaintiff. Both the 
parties have come up in appeal to this Court, 
the plaintiff against the direction for payment 
of Rs. 1,100/- and the widow and her alienees 
against a decree having at all been passed in 
favour of the plaintiff. 

(2) It may be stated at once that the condi¬ 
tion of payment of Rs. 1,100/- should not have 
been to the defendants-appellants indiscrimi¬ 
nately. Amongst the appellants in the lower 
appellate Court was the widow also, but sure¬ 
ly it could not have been intended by the- 
lower appellate Court that she should also be 
cne of the recipients of the amount in question 
or any portion thereof. Moreover, such a suit 
by a reversioner being of a representative cha¬ 
racter, it would not do to order payment of 
the amount by only the particular reversionary 
heirs obtaining the decree. He may not be the , 
person actually to succeed to the estate after 
termination of the widow’s life interest. That t 
being so, the proper decree to pass in such a ; 
case would be to create a charge on the sub¬ 
ject-matter of the sale for the portion of the 
sale consideration found to be justified by legal 
necessity. 

(3) The sale is said to have been effected 
for the following four necessities; (1) Rs. 600/- 
for performance of ‘Chaubarkha* ceremony oi 
the widow’s deceased husband, (2) Rs. 500 /-for 
pavment to one Dillu, out of which Rs. 300/- 
represented arrears of his salary and Rs. -00/- 
priee of ghee supplied by Dillu at the marriage 
of a girl who had been brought up by the de¬ 
ceased husband as his daughter, (3) Rs. 800/- 
for pilgrimage with the ashes of the deceased 
husband and (4) Rs. 100/- spent on other house¬ 
hold needs. 


(4) The last two have been held by both the 
Courts below as not justified by legal neces¬ 
sity. So far as the fourth item is concerned, ine 
learned counsel for the defendants-appellants 
in Second Appeal No. 16 of 1952 conceded the 
correctness of those findings. (As regards 
third item cf Rs. 800 his Lordship considered 
the evidence and proceeded): I agree . 
the Courts below that this part of the considera¬ 
tion was not justified by legal necessitj. 

<5> As regards the item of Rs.500/-.it is Kgmfi- 
;ant that, apart from the evidence produced by 
defendants, the plaintiff himself admuted pay^ 
ment of Rs. 500/- by the widow to DUiu. 
is also admitted that the widow Pf lf ° r ™ d bP . nd 
marriage of a girl whom her dece.sed ho>b 
had brought up as a Daughter. The pewu 
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ance of such a marriage was certainly a pur¬ 
pose amounting to legal necessity. It is also 
admitted by the plaintiff that the widow per¬ 
formed tho ‘Chaubarkha’ ceremony of her de¬ 
ceased husband. In these circumstances, the 
lower appellate Court was justified in holding 
that the sale was justified by legal necessity 
to the extent of these two items of Rs. 600/- 
and of Rs. 500/-. 

(6) The learned counsel for the plaintiff-ap¬ 
pellant in Second Appeal No. 5 of 1952 con¬ 
tended on the authority of — *Ramsumra n Pra¬ 
sad v. Mt. Shyam Kumari', AIR 1922 P. C., 
356 (A), that the widow could make the aliena¬ 
tion only if there were no other means avail¬ 
able to discharge the obligations. There is, 
however, no evidence worth the name justify¬ 
ing the conclusion that the widow had any 
other means of meeting these obligations. The 
plaintiff’s witnesses have made exaggerated 
statements as regards the widow having realis¬ 
ed large sums of money from her deceased hus¬ 
band’s debtors. These allegations were not sub¬ 
stantiated by any documentary evidence. The 
only amounts admitted by the widow as hav¬ 
ing been received by her were Rs. 300/- from 
Thathu and Rs. 150/- from Datt; but receipt 
of Rs. 450/- during the long period of ll or 12 
years which had elapsed since the death of 
the widow’s husband cannot reasonably be des¬ 
cribed as possession of means wherefrom the 
said obligations could have been met. 

The widow admits having inherited property 
yielding an annual income of Rs. 20/- only. 
The plaintiff has not succeeded in proving that 
there was any other income. Indeed, even if 
there were any such income, that could not 
have stood in the way of the alienation since that 
income would have been her own property. There 
is, however, nothing on the record to show 
that there were means available to the widow 
to discharge the obligations. The proposition 
propounded by the learned counsel for the 
plaintiff on the authority of the aforesaid 
Privy Council ruling has, therefore, no appli¬ 
cation in the present case. 

(7) The result is that I hold that the find¬ 
ings arrived at by the lower appellate Court 
wer e correct. Both the appeals are therefore 
dismissed, but the decree passed by the lower 
Appellate Court is modified in this way that 

a ,d oi the sum of Rs. 1,100/- being pay¬ 
able by the plaintiff to the defendants, it is 
hereby declared that the purchasers are qn- 
xitled to a charge on the property which was 
the subject matter of the sale for the said sum 
i l W00/-. Subject to this charge, the de¬ 
claratory decree passed by the lower appellate 
will stand. I make no order as to the 
costs of the two appeals in this Court. 
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ivas certainly a pur- (a) Civil P. C. (1908), S. 11 — Two appeals 
lecessity. It is also tried together — Appeal from decision in one. 
that the widow per- Where two cross-appeals arising out of 

tlf’ the same suit are disposed of by a single 

' judgment, it is sufficient for the party 

i by fegal ne«2i?y aggrieved to file but one appeal in the 

? items of Rs. COO/- High , Court - 11 is unnecessary to file two 

appeals as no question of res judicata 
. can arise in such a case. AIR 1939 Sind 


can arise in such a case, i 
329 dist. 

Anno: C. P. C. S. 11 N. 29. 


(Para 7) 


B/V.R.B. 


Appeals dismissed. 


A.I.R. 1953 H. P. 85 (Vol. 40, C. N. 41) 
CHOWDHRY J. C. 

v ^SwS 1 a “ d another I Defendants-Appellants 
ents. Chand and others > Plaintiffs-Respond- 

2^1953 d ApPCals Nos - 39 and 49 of 1952, D/- 


(t») Civil P. C. (190S), O. 41 R. 25 — Order 
of remand, validity. 

Where the appellate Court remands the 
ease to the trial Court for re-decision by 
giving the plaintiff another opportunity to 
prove his ease even though he had failed 
to do so in the trial Court without any 
justification and in spite of a clear issue, 
the order of remand is wholly unjustified. 

(Para 12) 

Ar.no: C. P. C. O. 41, R. 23 N. 8; R. 25 N. 3. 

Thakur Prasad, for Appellants: Kedar 
Ishwar, for Respondents. 

CASES CITED: 

(A) (’39) AIR 1939 Sind 329: ILR (1940) Kar 
15 

(B) (’25) AIR 1925 Oudh G92: 87 Ind Cas 950 

(C) (’24) AIR 1924 Lah 362: 76 Ind Cas 496 

(D) (’23) AIR 1923 Mad 718: 74 Ind Cas 218 

(E) (’27) AIR 1927 Rang 192: 5 Rang 159 

V-Il * IR 1927 Mad 1190: 102 Ind Cas 28 

(G) (i)0) AIR 1950 Mad 356 

(H) (’28) AIR 1928 Mad 430: 109 Ind Cas 130 

JUDGMENT: These are two appeals bv the 
defendants arising out of a suit of the plaintiffs- 
respondente for recovery of Rs. 3,000/- as com- 
pensation lor breach of a contract. 

(2» The plaintiffs had taken from the Govern¬ 
ment a contract for floating sleepers of wood 

J™i^ ta . in S , t *' cams - and Part of that work was 
entrusted by them to the defendants under a 
contract dated 17 Har 2004 B. In order to 
understand the terms of the contract it is neces- 
sary to be clear with regard to the topographv 
°f fhe scene of the defendants’ woriT The 
plaintiffs had depots at the upper reaches of 
four nullahs. The defendants had to launch 
s eepers at these depots into the four nullahs and 
float them down the streams until thev met at 
a point known as Khanagi. Thereafter the 
sleepers were to be floated through a sS and 
a deeper channel, known as Killan kS two 
or tv,o and a half miles in length before thte 

as css 

oMhe^sleepere^dfwi^ the S&SVffi* 

tbe P lain tifis were to brim? 
n ° atage °f sleepers down the Baklufl 

S? fron l a ?° Int or points above Killan. No time 
limit was fixed in the contract between the nnr 
ties for the defendants carrying out their work' 
but it was stipulated that the? should car?v it 
1 “ ““ » P-n* and in befm to 
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aiTival of the plaintiffs' floatage. In other words, 
(he defendants were to float their quota of 
sleepers down the four nullahs, then along the 
Killan Khud and finally into the Bakhal Khud 
at the meeting of the two Khuas at Kiilan, and 
thereafter to properly arrange the floatage in the 
Bakhal Khud before the arrival of the plaintiffs’ 
floatage of sleepers at Kiilan. The defendants 
were to employ labour according to need which 
was in no case to be less than eight men per 
thousand sleepers. They were to be paid at-/11 /- 
per sleeper of specified dimensions. Payment in 
respect of sleepers of other dimensions was to be 
made according to the rates fixed by the Forest 
Department. This rate, it is common ground, was 
subsequently raised to -/11/6 per sleeper. In 
case of stoppage, delay or mismanagement in the 
carrying out of the work the defendants were to 
be iiable to the plaintiffs in damages for any loss 
sustained by the latter. The defendants were to be 
responsible for supply of ration to their labour. 
Rs. 5.000/- were paid by the plaintiffs to the 
defendants by wav of advance. Rs. 2.000 - were 
to be paid to the defendants on the collection 
of the floatage of all the nullahs and on the 
plaintiffs receiving their instalment of money 
from the Government. The rest of the money 
due to the defendants would be recoverable by 
them on the floatage reaching its destination. 

(3» The plaint allegation was that the defen¬ 
dants did go to the work but fled away with 
the labour employed by them after doing the 
work for a few days. Debiting the defendants 
with Rs. 17,000/-, i.e. with the aforesaid advance 
of Rs. 5.000/- and with a sum of Rs. 12,000/- 
which. according to the plaint, the plaintiffs had 
to spend in completing the work, and creoiting 
them with Rs. 13.000/-, i.e. with Rs. 11,500/- as 
the amount which the plaintiffs would have had 
to pay to the defendants had the latter com¬ 
pleted the work and a further sum of Rs. 1,500/- 
as due to the defendants on account of the work 
actually done by them, it was alleged that a sum 
of Rs/4,000/- was due and owing by the defen¬ 
dants to the plaintiffs. The plaintiffs gave up 
Rs. 1.000/- and filed the present suit for recovery 
of the balance of Rs. 3,000/-. 


(4) The defendants pleaded that their coolies 
:ontinued to work upto the very end that it 
;as the plaintiffs who broke the contract in tna 
hey refused to pay Rs. 2,000/- to the defendants 
according to the terms of the c °ntwict when tl 
lefendants collected the sleepers after nwtmg 
hem down the nullahs, and that thereafter 
/hen only little work remained * *^one the 
tlaintifls introduced their surplus labour without 
SoSKg!£ defendants. The defendants denied 
hpr liability for anv compensation to the plain 
ills 7 and*contended that tffe plaintiffs themselves 
/ere liable to pay them about Rs. 7.000/ -. 

(5t The trial Court framed the following two 


"(TWhether the defendants did not execute 
their contract in accordance with the 
agreement? 

(2) If issue No. 1 is proved in favour of.the 
plaintiffs, how much labour they had to 
employ, and what did they spend on that 

labour?" 

■he onus of proving both the issues was placed 
rpon°the plaintiffs. The first Issue was decided 
n favour of the plaintiffs, the finding of the 
Subordinate Judge being that the defendants had 
ailed to fulfil their part of fhe contract On 
ssue No. 2 he was of the opinion that a sum ot 
its. 1,600/- was payable by the defendants to the 


plaintiffs, that being the amount which he found 
the plaintiffs to have spent to complete the work. 
Accordingly, he passed a decree for Rs. 1,600/- in 
favour of the plaintiffs and against the defen¬ 
dants. 

(6) Both the parties went up in appeal to the 
District Judge. The District Judge agreed with 
the finding of the trial Court on issue No. 1. As 
regards issue No. 2. although he held that the 
plaintiffs had failed to substantiate their claim 
by production of their account books and other 
satisfactory evidence, he remanded the case for 
re-decision after framing the necessary issue and 
placing the onus of its proof on the plaintiffs, 
because, in his opinion, the trial Court had not ad¬ 
opted the proper method to calculate the loss 
suffered by the plaintiffs on account of the breach 
committed by the defendants. What the proper 
method was. was pointed out by the District 
Judge in his judgment. It is against this order 
of remand that the defendants have come up in 
appeal to this Court, and, since the said order 
of remand disposed of the appeals of both the 
parties^ the defendants have as a measure of 
abundant caution filed two separate though identi¬ 
cal appeals in this Court. 


(7) The learned counsel for the defendants- 
appellants began by justifying the filing of two 
appeals in this case. The learned counsel for the 
plaintiffs-respondents advanced no argument fn 
this connection. It may, however, be stated here 
that it was not necessary for the defendants to 
have filed two appeals in this case. Their learned 
counsel justified the filing of two appeals on the 
authority of — ‘Badal Das Jethmul firm v. Gur- 
dinomal Nammal firm’, AIR 1939 Sind 329 (A). It 
was held there that where two suits or two ap¬ 
peals between the same parties and raising the 
same question are tried together but separate and 
independent judgments are given in each, or 
where the two suits or appeals are tried by two 
different Courts and separate judgments are 
delivered, and a party appeals from one leaving 
the other to become final against him, the rule 
of res judicata will apply and the appeal preferred 
by him will be barred. In the present case the 
two appeals were not decided by two different 
Courts, and the lower appellate Court disposed 
of both the appeals by a s.ngle judgment. Tne 
conditions laid down in that ruling were there¬ 
fore, not satisfied and it would, therefore, have 
been sufficient for the defendants to file but one 
appeal in this Court. 

(8) The first question argued was that of breach 
of contract. It may be mentioned here that the 
present was a suit for recovery of a specific 
amount as compensation for alleged breachi ot 
contract. The defendants no doubt pleaded that 
breach had emanated from the plaintiffs, an 
that they (the defendants) were entitled to reco¬ 
ver about Rs. 7,000/- from the plaintiffs, but tne 
defendants did not press that plea any further. 
They paid no court-fee in respect of then coume 
claim, and at no stage have they q uest lu ned t ^ 
omission of the trial Court to take any action 
on that plea of theirs. It is mamfest. therefore, 
that there could be no question of go^ mto 
accounts without the plaintiffs first subs antiat 
big their contention that the defendants had 
broken the contract. Both the Courts below ■ b«JJ 
however, given only a cursory attenten to tm 
matter, and they seem to have thought ths 

main thing was the disposal of th hi finding on 
The trial Court recorded a telegraphic nn 
thus issue. It was as follows: of 

••The defendants themselves admit in para 

their Jawabdawa that they could not WT 
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execute their part of the contract. The reasons 
assigned are that the plaintiffs did not pay them 
the balance money when demanded. Secondly, 
one of their jamadars with his men fled. The 
isue is decided in favour of the plaintiffs." 
2 here is no doubt that in para 2 of the written- 
gtatement the defendants did say that they had 
broken the terms of the contract, but, as was 
conceded by the learned counsel ior the plain- 
tills^espondents himself in the course of argu- 
1 meats in this Court, a perusal of the entire para- 
JJ graph shows that the word defendants was 
“ inadvertently used for plaintiffs in that sentence. 
!Ws is abundantly clear to anybody who reads 
the entire paragraph, and should have been so 
to the trial Court also. That being so. the tr.al 
Court was not justified in deciding this issue on 
the so-called admission of the delendants them¬ 
selves. It is against judicial integrity to find such 
a shortcut to decision on a seeming, but not real, 
admission of a party. On appeal the learned 
District Judge stated that he agreed with the 
finding of the trial Court on the first issue, it 
should have been apparent to him, however, that, 
for reasons recorded above, the so-called finding 
of the trial Court was really no finding. The 
reasons adopted by the learned District Judge 
himself for agreeing with the finding of the 
trial Court on that issue were only a trifle more 
exhaustive than those given in the trial Court’s 
Judgment. The first reason given by the learned 
District Judge was that the defendants did not 
employ sufficient labour. Firstly, that was not 
a plaint allegation. Secondly, the learned Dis¬ 
trict Judge did not show how he arrived at that 
conclusion. The next reason given by him was 
that a part of the defendants’ labour left the job 
unfinished and the plaintiffs were forced to em- 
|p! oy th eir own labour under the orders of the 
."Government official in charge of the *ghal’ work. 
Again, there is only this ipse dixit of the learned 
District Judge without any attempt on his part 
to support it by reference to any evidence on the 
woordt After these two sentences follows the 
flying of the learned District Judge that the 
tfaintifls were entitled to claim damages from the 
JWendants. It is clear, therefore, that the first 
nsue, which was the primary issue in the case, 
jw-ived scant attention from the two Courts 
jwow. I now proceed to dispose of that issue in 
light of the evidence on record and the argu- 
advanced by the learned counsel for the 
PWties before me. 

<9) The plaintiffs’ allegation in the plaint with 
****« to breach of contract by the defendants 
JSV 5 s ^verted to above, that although the 

PMendants ^ g0 to the work fled away 

the labour employed by them after doing the 
^ a few days ‘ 131 hls statement under 
a ?• C *> Harl sia S h . one of the 
Pfcintiffs, also stated that the defendants’ men 
Jfa way before finishing the work. In the notice 

SpfvL,?' the Plaintiffs gave to the 

. 2rtT|? antfl before the institution of the present 
KttZzLO*? ^t&ed that the defendants failed at 

de V°te, that the work of the 
lab0ur *** not satisfactory in any of 

£. VSHa a f>* ^ result of whlch the Plaintiffs 
ft labour t0 those nullahs. 

In LmL?tfendante men who were only a few 

the^^ fle ?u away one after the other and 
wS 5® J®?®® at the end * ^at sleepers 
EwaS-“Claris to time and 
toe dried U P vritb the result 

B^totiffs had to spend a month or a 

K3S SLfSP* ° Ve f work 111 016 nuU ahs which 
have taken only a week or a week and a 


half, and that the work in question was consider¬ 
ably delayed with the result that the plaintiffs' 
other work down the Bakhal Khud was also 
delayed causing considerable loss and damage to 
them. It will be noticed that no allegation of 
delay was made in the plaint. From the said 
allegation specifically made in the plaint, and fur¬ 
ther cleared by the plaintiffs in their notice, it 
would appear that the breach alleged against the 
defendants was that they left the work only a 
few days at the early stages of launching at the 
depots without floating the sleepers down any of 
the four nullahs. The evidence on the record, 
including admission of the plaintiffs’ own wit¬ 
nesses however, shows that these allegations were 
wholly unfounded. 

(10) The defence contention, on the other hand, 
was that the defendants’ coolies continued to do 
the work upto the very end. that it was the 
plaintiffs who broke the contract by refusing to 
pay Rs. 2,000/- to the defendants after the sleepers 
had been floated down the nullahs, and that 
thereafter when only a small part of the work 
remained to be done the plaintiffs introduced 
•labour of their own which had become surplus 
without informing the defendants. The defendant. 
Sada Nand and the defence witnesses have sup¬ 
ported his defence contention. (After discussion 
of the evidence the judgment proceeds:—* It is. 
impossible in these circumstances to hold that 
there was any breach of contract on the part of 
the defendants. 

(11) After recording the above finding that the 
defendants committed no breach or contract, it is; 
really not necessary to go any further. That 
finding is sufficient for the dismissal of the- 
plaintiffs 1 suit. It may. however, be stated that 
the defence contention with regard to the breach; 
having emanated from the plaintiffs is correct 
As already stated. Rs. 2.000/- were payable to the 
defendants on the collection of the floatage of all 

nU ' ahs -, • It .., was Mgwd by the learned 
f0 I . the Plamtiffs-respondents that the de- 

Ihln th ", beco f me entitled t0 this amount 

lpflrhprt he M f 0atase n of a 1 the four Hwllatas had 
the confluence of those nullahs at 

.^hanagi po.ntbecause, he said, the sleepers of 

!oL f A f"? ahs J may not collf,ct there but be- 
jond that towards Klllan. He further arsmert 

that the amount became payable only after all 

the sleepers had collected beyond Killan in Bak- 

h t n Khl i d - . Such an interpretation renders 
wholly redundant the subsequent clause reS 
mg the balance becoming payable on the an-h-or 
of the floatage at its dest&aUon T^edS 
tion was the Bakhal Khud beyond Killan so that- 
according to the interpretation of the* learned 
o Ptaintiffs-respondents both r<l 

SS?'-®"* the balance of account would be pav- 

S5 ZS&tFStvi ! h f *!? ata * e ‘here. 
was cercai aiy not the intention of the contrary 

w«„ th'S S 8ht t0 maSe a awtactSf 5“ 

ween the two spots, one where Rs. 2 000/- was tc* 

TSSS’Si Tbe^cleS Whe ^e^tf alance 

tbe e defendant- wor?nn£h3. 7? 

Kifian^tn? ® akh al Khud immediately beyond’ 
Killan point where the entire floatage had to he 

spread by the defendants in such a wav that it 
may be in a position to float down further * 

w.™ Khanagl and Kiffn Z .*%£ ***»£ 



SS Himachal Pradesh Halayudh y. Tek Chand (Chowdluy J . C .) 


Evidently, therefore, the stress in the phrase "on 
the collection of the lloatage of all the nullahs” 
was not merely on the word collect.on but on the 
entire phrase. In other words. Rs. 2,000/- be¬ 
came payable as soon as the four nullahs were 
cleared of their contents and the entire lloatage 
had passed the continence of the nullahs at Kha- 
nagi. That this work had been completed by 
the defendants before the arrival of the plaintiffs' 
men has been admitted by the plaintiffs' own 
witnesses, as adverted to above. The plaintiffs, 
however, never paid this amount to the defen¬ 
dants. This breach on the pan of the plain- 
tifis had an effect upon the alleged breach by the 
defendants. Although it has been found above 
that ihere was no breach of contract by the de¬ 
fendants. the latter would have been perfectly 
justified in leaving off work after failure of the 
plaintiffs to pay them Rs. 2.000 - according to 
the terms of the contract. In view of the above 
evidence and circumstances, I hold, disagreeing 
with the two Courts below, that there was no 
breach of contract by the defendants. The first 
issue :s accordingly decided agamst the plaintiffs. 

<12» The first issue having been decided against 
the plaintiffs, the second does not arise. It may. 
however, be stated that even if the finding on the 
first issue were in favour of the plaintiffs the 
suit is still liable to dismissal due to their hav¬ 
ing totally failed to discharge the onus with re¬ 
gard to tlie second issue. The trial Court dis¬ 
carded the plaintiffs’ evidence but gave them a 
decree for Rs. 1.600 - on the finding that they 
employed 40 men for 20 days to complete the de¬ 
fendants' part of the job. How that find.ngwas 

arrived at* it is difficult to understand. The 
learned District Judge rightly remarked that the 
plaintiffs had to substantiate the.r allegation that 
they had to spend Rs. 12.000/- in completing the 
work. At the same time he remarked that no 
accounts were either produced or shown to the 
Court by the plaintiffs to prove the total expendi¬ 
ture incurred by them, and that without that it 
was not possible to determine the loss which 

they had suffered on account of the breach com¬ 

mitted by the defendants. He again remarked 
that, the plaintiffs had to substantiate their claim 
lor damages by production of their account books 
and other satisfactory evidence to shov; the total 
expenditure incurred by them, and that this had 
not been done. In spite of these remarks, how¬ 
ever. the learned District Judge remanded the 
case to the trial Court for o redeciSiOn. In fact, 
the reason for remand given by the learned Dis¬ 
trict Judge was that the plaintiffs had failed to 
substantiate their claim. If the plaintiffs had 
tailed to substantiate their claim, the only pro¬ 
per order that the learned District Judge should 
.have passed was to dismiss their suit. He was 
not justified in giving the plaintiffs another op- 
portunitv of proving their case. The learned 
counsel for the plaintiffs-respondents sought to 
justify the action of the learned District Judge by 
contending that the second issue had not been 
properly framed. This is not correct. The learn¬ 
ed counsel admitted that the plaintiffs had to 
prove that they had spent Rs. 12.000/- in com¬ 
pleting the work. This point has been clearly 
brought out in the second issue. He cited a 

number of rulings, c. g.-‘Raghuraj Singh', v. 

Majid-un-nissa*. A. I. R. 1925 Oudh 692 <B>; — 
4 Bhup Singh v. Prern Singh’, AIR 1924 Lah 362 
(C» — Kari Bapanna v. Sunkari Yerramma'. AIR 
1923 Mad 718 (D>; — ‘Tin Maung v. Mg. PoHtoo', 
AIR 1927 Rang 192 <E>\ — ‘Sundara Rama Iyer v. 
•Sathianathan’. AIR 1927 Mad 1190 <E. and — 'Pro- 
•vince cf Bihar v. Choudhary Balam Singh’, 
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AIR 1950 Fat 356 (G t. None of these cases, how¬ 
ever. justified a remand, as in the present case 
where the party was given another opportunity 
to prove its case although it failed to do so in 
the tnal Court without any justification and in 
spite of a clear issue. The order of remand in 
the present case was, therefore wholly unjustified 
Furthermore, the learned counsel for the plain- 
tiffs-respondents did not point out any evidence 
on the record from which it could be said that 
the plaintiffs had proved any part of their claim 
lor compensation. Their suit was, therefore 
liable to dismissal on findings on both the issues’. ' 

(13* There was one point argued by the learned 
counsel for the plaintiffs-respondents which 
might be briefly dealt with. He did not say 
that no appeal was competent, but that the de¬ 
fendants should net have filed an appeal at this 
stage but should have rather come up in second 
appeal after the case had been decided by the 
trial Court on remand and also the appeal by the 
District Judge from that decision of the trial 
Court. In support cf this argument the learned 
counsel cited — \Ja.nul Ahideen Marakayar v. 
Habibullah Sahib’, A. I. R. 1928 Mad 430 (H). 
That ailing interprets the relevant law, i. e. sub¬ 
section <2» of Section 105, C. P. C., which lays 
down that where any party aggrieved by an order 
of remand made after the commencement of the 
Code from wh.ch an appeal lies does not appeal 
therefrom, he shall thereafter be preciuded from 
disputing its correctness. On the face of it, if 
the course suggested by the learned counsel for 
the plaintiffs-respondents had been followed by 
the defendants they would have been precluded 
from disputing the correctness of the order of 
remand. All that the Riling laid down was that 
under the said provision the correctness of the 
order of remand could be questioned on only tv/o 
grounds, i. c. that the remand itself was illegal j 
as the decision of the first Court was not on a 
preliminary* point, or that the decision of the pre¬ 
liminary point by the appellate Court was errone¬ 
ous. Supposing the order of remand passed by 
the lower appellate Court in this case was one 
under Order 41 Rule 23. C. P. C- the present ap¬ 
peals would be competent according to this very 
ruling because the appeals impeached the correct¬ 
ness of the order of remand on the ground that 
the decision of the lower appellate Court on the 
preliminary point which was the sub ject-matter of 
the first issue was not correct. The objection 
raised by the learned counsel for the respondents 
has. therefore, no force. It may, however, be 
stated here in passing that the order of remand 
passed by the learned District Judge was not un¬ 
der Order 41 Rule 23 since the trial Court had 
not disposed of the suit on a preliminary point 
but had. on the contrary, decided all the issues 
that arose for determination. The point need 
not. however, be laboured any further since from 
what has been stated above it is clear that the 
remand was wholly unjustified in that it sought 
to give the plaintiffs another opportunity of prov¬ 
ing their case after they had failed once to do so. 

(14) The aDpeals are allowed, the judgment and i 
decree of the trial Court and the judgment ana 
order of the lower appellate Court ar *L set 
and the plaintiffs’ suit is dismissed. The deien- 
dants are allowed their costs in all the Cour 
against the plaintiffs. 

C/ks. Appeals allowed. 
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Devi Ram and another, Defendants-Petitioners 
v. Miirli. Plaintiff and others, Pro-forma Res¬ 
pondents. 

Civil Revn. No. 70 of 1952, D/- 15-1-1953. 

(a) Civil P. C. (1908), S. 115 — Interlocutory 
orders. 

The word ‘case’ in S. 115 is of a very 
wide import and means any state of facts 
juridically considered, and therefore an 
interlocutory order deciding any substantial 
question in controversy between the parties 
so as to affect their rights, as distinguished 
from a purely formal or incidental order, 
amounts to a case decided within the mean¬ 
ing of S. 115, even though such an order is 
passed in the course of the trial of a suit. 
Hence, an erroneous decision on a preli¬ 
minary issue as to jurisdiction will be open 
to revision: AIR 1943 Lah 65 Foil. (Para 4) 
Anno: Civil P. C., S. 115 N. 5. 

(b) Tenancy Laws — Punjab Tenancy Act 
<16 of 1887), Ss. 77 (3) (n) and 14 — Suit for 
recovery of mesne profits — Jurisdiction of 
civil Court — (Civil P. C. (1908), S. 9): 19 Pun 
ate 1891 and AIR 1918 Lah 185, Dissented from. 

Section 14 of the Punjab Tenancy Act 
covers only cases where the landlord 
chooses to claim rent against a person in 
possession of land without his consent, but 
not cases where his claim against such 
.person is for recovery of mesne profits. 
Therefore if the landlord sues the person 
in wrongful possession of the land for re¬ 
covery of mesne profits, the suit would not 
oe one excepted from the cognizance of a 
civil eoiirl under S. 77 (3) (n) of the Act. 

19 Pun Re 1891 and AIR 1918 Lah 185, 
Dissented from. (P ara 8) 

Anno: Civil P. C., S. 9 N. 53. 

fn?p£';nrff a w dhary ^ fo J Petition ers; Kirti Ram, 
Tor Plaintiff-Respondent. 

CASES CITED: 

<A) CM.AIR 1948 All 288: ILR (1948) All 337 

1948 0udh 305: 23 Luck 293 
^ 1943 Lah 65: H'R (1943) Lah 257 

(FB) 

(D) (’91) 19 Pun Re 1891 

(E) (’18) AIR 1918 Lah 185: 53 Pun Re 1918 

<F 1919 19) AIR 1919 Lah 237 < 2): 104 Puu Re ” 

'(G) (’94) 82 Pun Re 1894 (1) 

(H) (’93) 1 Pun Re 1893 (Rev) 

ORDER: This is a defendants’ application 
in revision, and it arises in the following dr- 
-cumstances. B 

( 2 ) The plaintiff-respondent filed a suit against 
the defendants-petitioners for recovery of pos¬ 
session of an agricultural holding two bighas in 
area and Rs. 424/- as mesne profits, being value 
of produce of the land from Sayar 1950 to Nyah 
1952, on the allegations that the land belonged 
to the plaintiff but was in wrongful possession of 
the defendants, that the plaintiff accordingly His. 
possessed them and himself obtained possession 
of the land, but that the defendants had again 
usurped possession thereon since Sayar of 1950. 
Si if* Dts tra ^J sed the plaint allegations 

tihS S V 0 *’ and they 8180 Pleaded 

that as the relief of recovery of mesne profits 

cmfid only be granted by a revenue Court the 

StSATat'St. 10 be KtUmSd ,or 
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(3) The trial Court framed the preliminary 
issue as to whether the suit was not triable by 
a civil Court, and it recorded the finding that 
the whole suit was within the jurisdiction of 
the civil Court. The defendants have come ‘up 
in revision to this Court against that finding. 

(4) The learned counseL for the plaintiff-res¬ 
pondent took the preliminary objection that as 
the mere recording of a finding on a question 
of jurisdiction did not amount to a case decided, 
the revision was not competent. In support of 
his argument he cited — ‘Prakash Chand v. 
Mahendra Kumar*, AIR 1948 All 288 (A), where 
it was held that no revision lay from an order 
under O. 14, R. 5(2), Civil P. C., striking out 
issues as being not material to the decision of 
the case since such an order was an interlocu¬ 
tory order not amounting to a case decided. He 
also relied upon — 'Ghani v. Mustafa Khan’, 
AIR 1948 Oudh 305 (B). The latter ruling is 
totally irrelevant, for it related to whether a 
remand order by an appellate Court was open 
to appeal or revision. I am quite aware of the 
conflict of judicial opinion among the various 
High Courts as to whether an interlocutory 
order amounted to a case decided within the 
purview of S. 115, Civil P. C. I however prefer 
the Full Bench decision of the Lahore High 
Court in — ‘Bibi Gurdevi v. Md. Bakhsh\ AIR 
1943 Lah 65 (FB) (C). in which it was held 
that the word ‘case* in S. 115 was of a very 
wide import and meant any state of facts juri¬ 
dically considered, and that therefore an inter¬ 
locutory order deciding any substantial ques¬ 
tion in controversy between the parties so as 
to affect their rights, as distinguished from a 
purely formal or incidental order, amounts to 
a case decided within the meaning 0 f S. 115, 
even though such an order is passed in the 
course of the trial of a suit. I do so because if 
a Court which has no jurisdiction at all to 
try a case proceeds to try it on an erroneous 
decision on an issue as to jurisdiction, a great 
deal of time and money will be wasted if the 
error is patent and yet cannot be rectified till 
the final decision of the suit. I overrule the 
preliminary objection and hold that the revi¬ 
sion is competent. 

(5) It is conceded that if this were a suit 
merely for recovery of possession of land from 
the defendants as trespassers it would be triable 
by a civil Court. The contention on behalf 
or the defendants-petitioners however is that 
the addition of the relief of recovery of mesne 
profits renders the whole suit as triable by a re- 
venue Court because that is a reliel for recovery 
ot a sum recoverable u/s. 14, Punjab Tenancy 
Act and, as such, falling under S. 77 (3) (n) of 

K , < r xce P ted under sub-section 
(3) of the latter section from cognizance of any 
other but the revenue Courts. The point for 
determination therefore is whether the relief 
lor recovery of mesne profits in the present case 
does amount to a relief for recovery of a sum 
rereverable under S. 14 of the Act. Section 14 
is in the following terms: 

< 1,1 possession of land occupied 

without the consent of the landlord shall be 
liable to pay for the use or occupation of that 

*3!? ? rent Payable in the pre- 
agrittiltural year, or, if rent was not 
payable in the year, at such rate as the Court 
may determine to be fair and equitable." 

(6) In support of the contention that the 
mesne profits claimed by the plaintiff-respon- 
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dent in the present suit were of the nature of 
payment covered by S. 14 the learned couasel 
for the defendants-petitioners relied upon the 
following rulings: — ‘Bholanath v. Dana’, 19 
Pun Re 1891 (D); — ‘Rattan v. Battan Singh’, 
AIR 1918 Lah 185 (E) and — ‘Ganesha Mai v. 
Ibrahim’, AIR 1919 Lah 237 (2) (F). In the 
first mentioned case, the allegation in the plaint 
was that the defendants had taken forcible pos¬ 
session of and cultivated the land for the harvest 
of Rabi 1946 and appropriated the produce; and 
that, if the plaintiff had been permitted to cul¬ 
tivate the land, he would hav e derived a profit 
01 Rs. 200/-. He accordingly sued for recovery 
of that amount as damages. In these circum¬ 
stances, it was held by Plowden. J., as follows: 
“These persons then were, according to the 
allegations of the plaintiff, ‘in possession of 
land occupied without the consent of the 
plaintiff’, who is undoubtedly on his allega¬ 
tions ‘the landlord* within the meaning of 
section 14 of the Punjab Tenancy Act. The 
definition of landlord in clause (G) of section 4 
is made subject to the context, by the open¬ 
ing words of section 4. The term ‘landlord’ 
in section 14 is not used in relation to ‘tenant*, 
tile person there spoken of not being a 
tenant, but it clearly indicates the 
person who would be landlord if the land 
had been occupied with his consent, instead 
of being occupied without it. 

Section 14 declares the liability of the per¬ 
son in possession of land thus occupied. Sec¬ 
tion 77 provides that ‘the following suits shall 
be instituted in and heard and determined by 
Revenue Courts, and no other Court shall 
take cognizance of any dispute or matter with 
respect to which any such suit might be in¬ 
stituted’, and includes among such suits in 
clause (n) ‘suits by a landlord for sums re¬ 
coverable under section 14*. 

It follows that this suit was not cognizable 
by the Civil Court.** 

(7) The next case cited above was also for 
recovery of mesne profits of land from a per¬ 
son wrongfully in possession of the same, and, 
on a reference under S. 99 of the Tenancy Act, 
it was held by Scott-Smith, J., that the suit 
was triable by a revenue Court under S. 77(3) 
(n) of the Act. The learned Judge observed as 
follows: 

“The question is whether the present suit is 
one for sums recoverable under section 14 of 
the Punjab Tenancy Act. In — ‘Ghuna Mai 
v. Jhanda Singh’, 82 Pun Re 1894 (1) (G) 
where th e plaintiffs-mortgagees sued persons 
in possession without their consent for mesne 
profits of the land, it was held that the 
plaintiffs, who were entitled to possession un¬ 
der their mortgage, were ‘the landlord’ as 
regards the defendants who were in posses¬ 
sion of the land occupied by them; that sec¬ 
tion 14 and section 77(3)(n) of the Punjab 
Tenancy Act, 1887, applied to the case. The 
plaintiffs in that case had not actually entered 
into possession under their mortgage, but 
it was held that they were ‘the landlord’ as 
regards the defendants, inasmuch as they 
were the persons immediately entitled to the 
use and occupation of the land of which the 
defendants had deprived them. The same 
was the view adopted in — ‘Thakurdas v. 
Kanhaya*, 1 Pun. Re. 1893 (Rev.) (H). 

In that case a mortgagee sued to obtain pos¬ 
session of the mor .gaged land under a de- 
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fault clause in that behalf in the mortgage 
deed, and obtained a decree. A second mort¬ 
gagee was in possession at th e time of the suit 
1 he first mortgagee (plaintiff in the first suit) 
then sued the second mortgagee for payment 
for the use and occupation ot the land during 
the time that the first suit was pending. It 
was held that in these circumstances the first 
mortgagee must be regarded as landlord of 
the land within the meaning of section 14 
Punjab Tenancy Act, 1887, for the period in 
question, and the second mortgagee as a per¬ 
son in occupation without the landlord’s con¬ 
sent. In that case also the plaintiff had not 
obtained possession of the mortgaged land 
during the period for which he brought the 
suit for mesne profits.’* 

'8) The relevant portion in the third ruling is 
extremely jejune, and, as no details of the sum 
of Rs. 7/8/- claimed as damages are given, it 
cannot be said with definiteness whether that 
amount was claimed as mesne profits or rent. 
If that sum was claimed as rent, the case clear¬ 
ly fell within the purview of S. 14, and there¬ 
fore there could be no quarrel with the finding 
that the plaintiff could not recover that amount 
in the civil Court. This ruling is therefore not 
helpful. But I would like at this stage to point 
out the difference between rent and mesne pro¬ 
fits. Rent, as defined in S. 4(3) of the Punjab 
Tenancy Act, means whatever is payable to a 
landlord in money, kind or service by a tenant 
on account of the use or occupation of land 
held by him. The term mesne profits is defined 
in S. 2(12), Civil P. C. as meaning profits which 
the person in wrongful possession of property 
actually received or might with ordinary dili¬ 
gence have received therefrom together with 
interest on such profits, but shall not include 
profits due to improvements made by the per¬ 
son in wrongful possession. 

Now, there is no doubt that wrongful posses¬ 
sion is the foundation for a claim for mesne 
profits, and that under S. 14, Punjab Tenancy 
Act, the person liable to make payment to the 
landlord is also a person in wrongful posses¬ 
sion since he is a person in possession cf land 
occupied without the consent of the landlord; 
but there all that is common between this sec¬ 
tion and the above definition of mesne profits 
ends. Under S. 14 what the person in wrongful 
possession of land is liable to pay to the land¬ 
lord is rent at a certain rate, which is not the 
same thing as profits which he actually received 
or might with ordinary diligence have received 
from the land of which he is in wrongful pos¬ 
session. Ordinarily, the rent of the land would 
be less than its mesne profits for the period of 
the trespasser’s wrongful possession. There is 
no reason why the landlord should be made to 
limit his claim against a trespasser to the re¬ 
covery of only rent as distinguished from mesne 
profits, although, of course, he may in a certain 
case content himself with a claim for rent only. 
He may, for instance, do so in the case of a 
fixed term tenant holding over without his 
consent beyond the term of tenancy if he choose 
to continue to treat him as his tenant. It is 
manifest therefore that S. 14, Punjab Tenancy 
Act, covers only cases where the landlord 
chooses to claim rent against a person in pos¬ 
session of land without his consent, but not cases 
where his claim against the person in wrong¬ 
ful possession is for recovery of mesne profits. 

It follows therefore that if the landlord sues 
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the person in wrongful possession of the land 
for recovery of mesne profits, as the plaintiff 
has done in the present suit, his claim would not 
be for recovery of a sum recoverable under S. 
14, Punjab Tenancy Act, and consequently the 
suit in which such a claim is made would not 
be one excepted from the cognizance of a civil 
Court under S. 77(3)(n) of the Act. 

(9) In the two Punjab rulings of 1891 and 
1918 cited by the learned counsel for the de- 
fendants-petitioners, stress was laid on merely 
two ingredients of S. 14: that the person claim¬ 
ing the payment was a landlord, and the person 
against whom the claim was made was one in 
possession of land without the consent of the 
landlord. No attention seems to have been paid 
to the third ingredient of the section, namely, 
that the payment in question is rent and not 
mesne profits. The result was that in spite of 
the fact that the claims in both the rulings 
related to payments which were clearly mesne 
profits, it was held that the suits fell within 
the purview of S. 14 of the Tenancy Act and 
were therefore not cognizable by a civil Court. 
With great respect therefore I am unable to 
subscribe to the view expressed in these rulings. 
On the contrary, for reasons recorded above, I 
hold that the claim in the present suit is not 
for a payment covered by S. 14 of the Punjab 
Tenancy Act, and that therefore the findings 
of the trial Court that the suit was wholly 
triable by a civil Court was quite correct. 

(10) The revision is dismissed with costs, the 
stay order dated 25-10-1952 is hereby discharged, 
and the trial Court is directed to proceed with 
the disposal of the rest of the case according to 
law. 

A/G.M.J. Revision dismissed. 


to be argued on behalf of the opposite parly 
by reason of the facts material to the deter¬ 
mination of the question being admitted 
by him or proved beyond controversy, 
which, of course, means admitted and 
proved in such a way that the party against 
whom the Question is arguea cannot say 
that he has not had the opportunity of ex¬ 
plaining the admission cr producing the 
necessary evidence, the basic object of 
pleading is fulfilled. When that is the case, 
a point may be argued though not pleaded 
and tne party against whom it is argued 
cannot say that he is prejudiced thereby. 
Eut as this rule forms an exception to the 
general.law of pleading contained in O. 6, 

R. 2 the facts and circumstances ought 
necessarily to be minutely examined before 
it is applied to a particular case. 22 Cal 
324 (PC); 8 Ind Cas 41 (Cal), Rel. on. 

(Para 9) 

Anno: C. P. C. O. 6 R. 2 N. 9. 

(c) Limitation Act (1908), Art. 124, Explana- 
tion — Adverse possession of right to hold 
office of a pujari. 

Where one of the joint holders of an 
hereditary office of a pujari is excluded 
from performing the duties of a pujari by 
reason of his minority and not by reason 
ol any overt act of the joint holder but he 
has been throughout receiving part of the 
profits of the office by cultivating the land 
of the idol in lieu of service of puja, he 
must be held to be partially in possession 
of the office under the explanation to Art. 
124 and therefore there can be no adverse 
possession of the office by the joint holder. 

(Para 11) 

Anno: Lim. Act, Art. 124 N. 8, 9. 

(d) Civil P. C. (1908), S. 115 — Error of pro¬ 
cedure. 
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Kundan, Defendant-Petitioner v. Kanahya 
and others, Plaintiffs-Respondents. 

Civil Revn. No. 58 of 1952, D/- 29-4-1953. 


(a) Civil P. C. (1908) S. 115 and O. 41, R. 22 
— Point waived in lower appellate Court if can 
be raised in revision. 


Where the plaintiffs suit is decreed in 
the trial Court with an adverse finding 
against him and in the appeal filed by the 
defendant the plaintiff fails to support the 
decree of the lower Court under O. 41, R. 22 
on the ground decided against him, and 
the appeal is dismissed without making re¬ 
ference to such finding, he will be deemed 
to have waived the objection and will 
not be allowed to raise it in revision against 
the appellate decree though he could have 
done so on the analogy of O. 41, R 22 if 
the revision were against the decree of the 
trial Court. (Para 7) 

Anno: C. P. C., S. 115 N. 2; O. 41 R. 22 N. 10. 


(b) Civil P C. (1908), O. 6, R. 2 - Variar 
between pleading and proof. 

The sole object of every system of plead¬ 
ing is that each side may be fully alive to 
the questions that are about to be argued 
fn order that they may have an opportunity 
or bringing forward such evidence as may 
be appropriate to the issues. If therefore 
a party is fully aljve to the question that is 


Where the Courts below have committed 
a material error of procedure affecting the 
ultimate decision of the case by deciding 
the question cf limitation as to extinguish¬ 
ment of the defendant-petitioner's right un¬ 
der S. 28, Limitation Act, in disregard of 
the established principle of pleading, it is 
a fit case for interference in revision. AIR 
1949 PC 156, Rel. on. (Para 12) 

Anno: C. P. C., S. 115 N. 14. 

Tek Chand Chitkara, for Petitioner; Banna 
Lai Bahl, for Respondents. 

CASES CITED: 

(A) (’10) 12 Cal LJ 459: 8 Ind Cas 41 

(B) (’07) 6 Cal U 621 

(C) (’95) 22 Cal 324: 22 Ind App 4 (PC) 

(D j> <pj2j AI ft 1949 PC 156: ILR (1950) Mad 

ORDER : The defendant-petitioner Kundan 
on the one hand and the plaintiffs-respond- 
ents Kanahya, Nand Ram. Shiv Lai and Man- 
gat Ham and the defendant-respondent Daulat 
Ram on the other, are rival claimants to the 
office of pujan of an idol known as the Deot* 
Bathindlu installed in a temple in villas© 
Panjy^i Siib-Tehsil Suni. Nika Ram and'five 
other defendants are the kardars or manager! 

1110 Deota has also been 
impleaded as a defendant. 

(2) The cause of action for this suit Insti- 
0I \ 41-4-1950, was that about two years 
on 14th Jeth 2005 B. the kardars 
defendant-petitioner as pujari of 
the ldoL The plaintiffs alleged that the kardare 
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had no right to do so inasmuch as they (the 
plaintiffs) and the pro forma defendant Daulat 
Ham, brother of the plaintiffs Kanahya and 
Nand Ram, had the exclusive right to hold 
the office as hereditary pujaris and as the de¬ 
fendant-petitioner was an illegitimate son and 
therefore unfit to hold the office. The plain¬ 
tiffs therefore prayed for an injunction perpe¬ 
tually to restrain the defendant-petitioner 
from officiating, and the six kardar defend¬ 
ants from permitting the defendant-petitioner 
to officiate, as pujari of the idol, and to res¬ 
train all of them from interfering with the 
plaintiff’s right to perform the duties of the 
office. 

(3) There was also an alternative case set 
up by the plaintiffs-respondents. It was alleg¬ 
ed that by an agreement dated 9-4-1924 A. D. 
between the plaintiffs and Zalim Singh, 

Tehsildar of the former State of Bhajji (with¬ 
in which the village in question is situate) 
the former were recognised and accepted as 
hereditary pujaris of the idol, and that in re¬ 
turn for this recognition the plaintiffs, who 
were proprietors of land measuring 43 bighas 
and 2 biswas, described in the plaint, agreed 
to reduce themselves to the position of occu¬ 
pancy tenants of that land. The plaintiffs pray¬ 
ed that if the aforesaid relief relating to the 
office of pujari be not granted to them, it be 
declared that they are the proprietors of this 
land. The plaintiffs also prayed for recovery 
of mesne profits from the said date 14th Jeth 
2005 B. till the date of their reinstatement. 
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determination of the same from 14 th 
J eth 2005 B. to the date of the institution 
of the suit. With regard to the alternative 

♦ C K Se , of i h u plaintiffs > the trial Court held that 
t h ® land belonged to the idol and the plain- 
tiffs had failed to prove the alleged agreement. 

( 6 ) The defendant Kundan appealed, but 
the learned District Judge dismissed his ap- 
P? 31 . 8-4-1952. He agreed with the trial 

Court that the office in question was a here¬ 
ditary one, and that it was held by the an- 
cestors of the two families. He also upheld 
the finding of the trial Court that the plain¬ 
tiffs had acquired title to hold the office ex¬ 
clusively by adverse possession and the de¬ 
fendant-petitioner’s right to that office had 
been extinguished. With regard to this find¬ 
ing it was urged before him on behalf of the 
defendant-appellant Kundan that it should not 
have been recorded in favour of the plaintiffs 
since there was no allegation in the plaint as 
to acquisition of title to the office by adverse 
possession and no issue on that point had been 
framed. This contention was repelled by the 
learned District Judge because he held that 
the finding was based on the admissions of 
the defendant Kundan himself and of his wit¬ 
nesses and he could not therefore be said to 
have been taken by surprise. Kundan defen¬ 
dant has now come up in revision to this 
Court against the judgment and decree of the 
learned District Judge. 


(4) Some of the kardars supported the 
plaintiffs and others the defendant-petitioner, 
who was the main contesting defendant. The 
defence plea was that the two families of the 
plaintiffs-respondents and the defendant-peti¬ 
tioner held the office jointly until tho death 
of the defendant-petitioner’s cousin Ram Saran, 
that when Ram Saran died the defendant-peti¬ 
tioner was a minor and his own brother 
Khayali officiated as priest of an idol in an¬ 
other village and that the plaintiffs therefore 
got an opportunity since then of exercising 
the right singly. It was further pleaded that 
by an unanimous decision the kardars and 
the representatives of the public restored the 
defendant-petitioner on 14th Jeth 2005 B. to 
his rightful place as pujari of the idol which 
had been usurped by the plaintiffs. The plaint 
allegations with regard to the illegitimacy of 
the defendant-petitioner and the agreement 
dated 9-4-1924 A. D. about the land were 
traversed. 

(5) The trial Court held that the office of 
pujari of the idol in question was a hereditary 
one, and did not go by election, that it was 
held jointly by the two families of the plain¬ 
tiffs-respondents and the defendant-petitioner 
and that therefore the defendant-petitioner was 
entitled to hold the office jointly with the 
plaintiffs. It was also held that the defend¬ 
ant-petitioner was a legitimate son cf Ram 
Nath. The plaintiffs were however granted 
the aforsaid perpetual injunction on the find¬ 
ing that the plaintiffs had acquired title to 
the hereditary office by adverse possession 
under Art 124. Limitation Act and the defen¬ 
dant-petitioner’s right to that office had there¬ 
fore been extinguished under S. 28 of that 
Act. The trial Court also passed a preliminary 
decree declaring that the plaintiffs were en¬ 
titled to mesne profits and directing an in- 


(7) Before I take up the ground put for¬ 
ward on behalf of the defendant-petitioner, 
I would dispose of a point raised by the learn¬ 
ed counsel for the plaintiffs-respondents. 
namely, that the finding of the trial Court 
that the petitioner was a legitimate son of 
Ram Nath was not warranted. Of course, it 
is open to the learned counsel for the plain¬ 
tiffs-respondents in this revision to support 
the decree passed by the Courts below on 
any ground decided against them on the ana¬ 
logy of O. 41. R.- 22, C. P. Code; but the same 
right existed in their favour in the lower ap¬ 
pellate Court also and yet it was not avail¬ 
ed of there. There is no discussion of it in 
the judgment of the learned District Judge, 
so that it would appear that the point was not 
raised in that Court on behalf of the plain¬ 
tiffs. The plaintiffs-respondents will in the 
circumstance be deemed to have waived their 
objection, now pressed in revision, before the 
lower appellate Court. That being so, the 
point cannot now be allowed to be taken up 
in the present revision since the revision is 
directed, not against the judgment and decree 
of the trial Court but against those of the lower 
appellate Court. 

It may further be stated that the ground on 
which the finding of the trial Court is assail¬ 
ed has also no force. It appears that the de¬ 
fendant-petitioner’s mother was the wife of 
Ram Saran. The petitioner’s case was that 
his mother remarried Ram Saran’s father’s 
first cousin Ram Nath, and that the petitioner 
was an offspring of this remarriage. The trial 
Court examined a number of documents ex¬ 
tending over a long period, the oral evidence 
produced by the parties and the admission or 
the plaintiffs as contained in the superscrip¬ 
tion of the plaint and arrived at the conclu¬ 
sion that although there was no direct evid¬ 
ence of remarriage the evidence proved that 
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the petitioner wa 5 the son of Ram Nath. The 
contention of the learned counsel for the res¬ 
pondents was that the trial Court had arriv¬ 
ed at the conclusion of the petitioner being 
the son of Ram Nath without recording any 
finding that his mother had remarried Ram 
Nath. From what has been stated above, how¬ 
ever, such a contention is unsustainable. By 
stating that although there was no direct evi¬ 
dence of remarriage the petitioner appeared 
i from the evidence on record to be the son of 
l Ram Nath, the trial Court will be deemed 
impliedly to have held that the remarriage stood 
proved circumstantially. The finding of the trial 
Court that the defendant-petitioner was a 
legitimate son of Ram Nath cannot therefore 
be disturbed. 

(8) The ground put forward on behalf of 
the defendant-petitioner was the same as was 
unsuccessfully taken by him before the lower 
appellate Court, namely, that the trial Court 
was not justified in recording the finding that 
the plaintiffs had acquired title to the here¬ 
ditary office in question by adverse possession 
without their having taken any such plea in 
their plaint and without any issue having 
been struck on the point. There can be no 
doubt about the correctness of both these 
allegations : the plaintiffs did not plead that 
they had acquired the right to hold the office 
in question exclusively by adverse possession, 
and there was no issue framed by the trial 
Court with regard to it. Both the Courts be¬ 
low have however recorded the finding in ques¬ 
tion on what they have interpreted as the ad¬ 
missions of the defendant-petitioner himself 
and his witnesses. For that reason it was 
held by the lower appellate Court that the 
defendant could not be said to have been 
taken by surprise, and that all that remained 
was to decide the legal effect of facts which 
stood admitted. The learned counsel for the 
plaintiffs-respondents supported this view of 
the lower appellate Court by citing the case 
of —‘Nepen Bala Debi v. Siti-Kanta’, 8 Ind 
Cas 4l (Cal) (A), in which it was observed 
as follows : 

“Where no case of acquisition of title by ad¬ 
verse possession is made in the plaint nor 
is the question raised directly or indirectly 
in any of the issues, the plaintiff ought not 
to be allowed to succeed upon such a case. 
On the other hand, as pointed out by this 
Court in the case of —‘Lilabati Misrain v. 
Bishun Chobey’, 6 Cal LJ 621 at p. G35 (B), 
when the question reduces itself to one of 
law upon facts admitted or proved beyond 
controversy, it is not only competent to the 
Court hut expedient in the interests of 
justice to entertain the plea of adverse pos¬ 
session if such a case arises on the facts 
stated in the plaint and the defendant is 
not taken by surprise. The true test, there¬ 
fore, to be applied to determine whether 
the plea of title by adverse possession 
should be allowed to be urged though not 
explicitly raised in the plaint, is, how far 
the defendant is likely to be prejudiced if 
the point is permitted to be taken.*’ 

(9) The basic principle of practice, as con¬ 
fined in O. 6, It 2, C. P. Code, is that every 
pleading shall contain a statement of the 
material facts on which the party pleading 
ralies for his claim or defence, and, as observ¬ 
ed by Lord Halsbury in —‘Sayad Muhammad 


v. Fatteh Muhammad 1 , 22 Ind App 4 (PC) (C). 
the sole object of every system of pleacong is 
that each side may be fully alive to the ques¬ 
tions that are about to be argued in order 
that they may have an opportunity of bring¬ 
ing forward such evidence as may be appro¬ 
priate to the issues. If therefore a party is 
fully alive to the question that is to be argu¬ 
ed on behalf of the opposite party by reason 
of the facts material to the determination 01 
the question being admitted by aim or prov¬ 
ed beyond controversy, which, of course, means 
admitted and proved in such a way that the 
party against whom the question is argued 
cannot say that he has not had the opportu¬ 
nity of explaining the admission cr of produc¬ 
ing the necessary evidence, the basic object of 
pleading is fulfilled When that is the case, 
a point may be argued though not pleaded 
and the party against whom it is argued can¬ 
not say that he is prejudiced thereby The 
same is the rule contained in the aforesaid 
Calcutta ruling cited by the learned counsel 
for the plaintiffs-respondents. But as that rule 
forms an exception to the general law of plead¬ 
ing, the facts and circumstances ought neces¬ 
sarily to be minutely examined before it is 
applied to a particular case. In the present 
case, it is said that the necessary facts esta¬ 
blishing acquisition of title to the hereditary 
office by the plaintiffs-respondents under Art. 
124, Limitation Act, stand admitted by the de¬ 
fendant-petitioner himself and his witnesses. 
It is therefore necessary to scrutinise these 
admissions carefully in order to see whether 
they establish beyond controversy the said ac¬ 
quisition of title by the plaintiffs. 

(10) It is common ground that in or about 
the year 1924 the defendant-petitioner’s cousin 
Ram Saran, who held the office jointly with the 
plaintiffs, died, and that the defendant-peti¬ 
tioner was at that time a minor. It is also 
common ground that on account of his mino¬ 
rity the defendant-petitioner was not allowed 
by the then manager of the temple on behalf 
of the State of Bhajji, named Laiq Ram to 
perform the duties of the office for more than 
two months. Since then the defendant-peti¬ 
tioner did not perform the duties of the office 
of the Pujari until he was restored to the office 
by the kardars on 14 Jeth 2005 B., i.e^ for about 
23 years. It is manifest therefore that the 
plaintiffs themselves had no art (act?) or part 
in the defendant-petitioner’s removal from 
office, and that the removal was on account 
of the petitioner’s minority. 

It was argued by the learned counsel for the 
plaintiffs-respondents that the petitioner was 
removed from office on account of his illegiti¬ 
macy. There is however no proof or admission 
of that fact There is also no admission or 
proof of any act of any of the plaintiffs at any 
time during the said course of 23 years which 
could be construed as amounting to possession 
by them of the hereditary office in question 
adversely to the defendant-petitioner. That be*, 
ing so, the observation of both the Courts be¬ 
low that the plaintiffs had ousted the defen¬ 
dant-petitioner from the office by an overt act 
was wholly incorrect. Is there any thing in the 
so-called admissions of the defendant-petitioner 
or of his witnesses which leads to a contrary 
conclusion?. So far as the written-statement 
of the defendant-petitioner is concerned, he 
pleaded there specifically that the plaintiffs 
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got an opportunity of exercising the right sing- 
i> (simply?) due to the petitioner’s minority 
true, he has described this act of the plaintiffs 
as usurpation, but if the facts and circumst¬ 
ances, as disclosed above, do not justify th^ in¬ 
ference in law that the plaintiffs’ Dossessio’n of 
the office was adverse to the defendant-peti¬ 
tioner at any point of time, the mere fact that 
the petitioner described it as usurpation would 
be quite immaterial. In his statfjnent as a 
witness also all that the defendant-peti’ioner 
stated was that he was removed from office 
because of his minority. The two defence wit¬ 
nesses referred to in the judgments of the 
Courts below are Narain Das and Narainu I 
have gone through the entire statement of the 
latter but found nothing there which could be 
interpreted as an admission on this point The 
former again only stated that the petitioner 
was removed from office by Laiq Ram due to 
his minority. There is therefore nothing in 
the so-called admissions of the defendant-peti¬ 
tioner or of his witnesses which could by any 
stretch be interpreted as establishing acquisi¬ 
tion of title to the office by the plaintiffs by 
adverse possession. 

(11) There is one other reason for holding 
that the plaintiffs had not acquired the right 
to hold the office in question to the exclusion 
of the defendant-petitioner under Art. 124, Li¬ 
mitation Act. Under the Explanation to that 
Article, a hereditary office is possessed when 
the profits thereof are usually received, or (if 
there are no profits) when the duties thereof 
are usually performed. The profits of the office 
in the present case are of two kinds: offerings 
at the temple and land belonging to the idol 
held in lieu of performance of the office of 
pujari. Tho learned District Judge has held 
that since his removal from office in 1924 the 
defendant-petitioner received no share in the 
offerings of the temple. That is no doubt cor¬ 
rect. But he is not correct in saying that the 
defendant-petitioner has been cultivating land 
belonging to the idol by way of begar and not 
in lieu of his office as pujari. The defendant- 
petitioner has himself deposed that he has been 
cultivating land belonging to the. idol, and that 
in lieu of cultivation the puja is performed. 
The argument of the learned counsel for the 
plaintiffs-respondents that the defendant did 
not say that he cultivated the land in lieu of 
puja makes no difference. 

He then referred to the statement of the 
defence witness Amolak Ram where he depos¬ 
ed that those who carried the idol from one 
place to another had been granted land, but 
that does not mean that all those who culti¬ 
vated land belonging to the idol performed this 
begar. There is nothing in the statement of 
this witness justifying the conclusion that land 
belonging to the idol was granted to none else 
but those who performed the begar. The learn¬ 
ed counsel finally referred to the statement of 
the defence witness Ram Saran. This witness 
has however clearly stated that land is culti¬ 
vated by both who serve the idol and do begar 
for it. In the former category will no doubt 
come pujaris. The aforesaid statement of the 
defendant-petitioner does not therefore stand 
rebutted by the admission of any of his wit¬ 
nesses. On the contrary, it finds corrobora¬ 
tion in a former statement of the plaintiffs* 
own witness Nika Ram. This Nika Ram, it 
may be added, is one of the kardars of the 
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idol. The statement in question was made by 
mm m the year 1943 before the Executive 
Ofhcer Sum. In that statement he clearly ad¬ 
mitted that the defendant-petitioner cul- 
tivated the land in lieu of the service of puja. 

That being so. even if the defendant-pMi- 
tioner may not have performed the duties 0 f! 
the office during the said 23 years, he was par-i 
tially in possession of the office under the Ex- 1 
planation to Art. 124, Limitation Act. by rea-' 
son of his having throughout been in receipt! 
of part of the profits of that office. I t mavl 
be that if there were a question of acquisition 
of title to the office by the defendant-petitioner 
by adverse possession, he would not have been 
entitled to succeed since he only received the 
profits but did not perform the duties of the 
office, but the plaintiffs cannot be said to have 
acquired the right adversely to the defendant- 
petitioner because, by reason of the defendant- 
petitioner having been in possession of the 
office partially in the aforesaid manner, they 
cannot be said to have ousted him completely 
from the office. 

In the result, therefore, I hold, disagreeing 
with both the Courts below, that the plaintiffs 
had not acquired the right to hold the office 
in question to the exclusion of the defendant- 
petitioner under Art. 124, Limitation Act and 
that therefore the defendant-petitioner’s ’right 
to hold that office had not been extinguished 
under S. 28 of the Act. The perpetual injunc¬ 
tion granted to the plaintiffs cannot therefore 
be allowed to stand. Nor is there any justifi¬ 
cation for granting to the plaintiffs a preli¬ 
minary decree for mesne profits. There is no¬ 
thing to show that when the defendant-peti¬ 
tioner was restored to his lawful position as a 
joint pujari with the plaintiffs the latter were 
removed from the office. It appears, on the 
contrary, that the plaintiffs withdrew volun¬ 
tarily as a protest against the defendant-peti¬ 
tioner’s restoration. In the circumstances, if 
they have received no profits since the defen¬ 
dant-petitioner’s restoration thev are them¬ 
selves to blame. There is no allegation, much 
less proof, that the defendant-petitioner re¬ 
fused to let them have their share of the pro¬ 
fits if they chose to exercise their right joint¬ 
ly with him. At the same time, I would not 
dismiss the plaintiffs’ suit in toto, for that 
might be construed as a denial of their right to 
hold the office jointly with the defendant-peti¬ 
tioner. 

(12) Before I conclude. I must say that in 
view of what has been held above, it is clear 
that the Courts below have committed a mate¬ 
rial error of procedure affecting the ultimate 
decision of the case by deciding the question 
of limitation as to extinguishment of the .de¬ 
fendant-petitioner’s right under S. 28, Limita¬ 
tion Act, in disregard of the established prin¬ 
ciple of pleading, and that therefore this is a 
fit case for interference in revision. ‘Venka- 
tagiri v. Hindu Religious Endowments Board, 
Madras’, AIR 1949 PC 156 (D). 

(13) There was an application filed in this 
Court by Kama Ram and a number of other 
persons to be impleaded as parties. They pro- 
fess to be the ‘dashotarati’ of the idol. This 
was too late a stage at which to make such an 
application. If their rights are in any way 
jeopardised by tho result of this litigation, they 
may take such action as may be open to them 
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according to law. The application was reject- 
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( 14 ) The revision is allowed, the judgments 
and decrees of the two Courts below are set 
aside and it is hereby declared that the plain¬ 
tiffs and the defendant-respondent Daulat Ram 
are entitled to hold the office of pujari of the 
Deota Bhatindlu in question jointly with the 
defendant-petitioner. The defendant-petitioner 
will have his costs from the plaintiffs-respon- 
* dents, and the plaintiffs-respondents will bear 
ft their own costs, throughout. 

B/K.S.B. Revision allowed. 
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Shiv Dutt and another, Petitioners v. State 
of Himachal Pradesh and another, Respondents. 

Writ Petns. Nos. 23 and 25 of 1952, D/- 
3-0-1953. 

(a) Civil P. C. (1908), O. 8, R. 1 and O. 27, 
R. 1 — Written statement by Government — 
(Constitution of India, Art. 226). 

A written statement filed on behalf of the 
Government in reply to a writ petition is 
not exempt from the provisions of R. 1 of 
0. 27. The filing of a written statement is 
a responsible task: it is much more so when 
the party filing it is the State and the pro¬ 
ceeding is instituted on a writ petition 
under Art. 226 of the Constitution. There¬ 
fore a responsible officer of the Govern¬ 
ment acquainted with the facts of the case 
j should be entrusted with the task of sign- 
V ing and verifying a pleading on behalf of 
7 the Government, or of at least giving the 
requisite information to the person signing 
and verifying the pleading. 9 Cal WN 608, 
Ref. (Para 11) 

Anno: Civil P. C., O. 8, R. 1 N. 1; O. 27, R. 1 
N. 1. 

(b) Civil P. C. (1908), S. 80 — Scope and 
object — (Constitution of India, Art. 226). 

The mere fact of the petitioners having 
given notices under S. 80, Civil P. C., does 
not mean that they had chosen the remedy 
of filing a suit, or, if they had chosen that 
remedy, that they were thereby estopped 
from filing the petitions under Art. 226 of 
the Constitution, if they were otherwise 
entitled so to do. Hence where there was 
• no enactment whereunder the petitioners 
could have pursued their remedy and the 
^trmgement of a fundamental right being 
their grievance the only proper course for 
tb&m was to file petitions under Art. 226. 
AIR 1953 Him-P 8, Foil.; AIR 1962 Punj 
134, Not foil. (Para 14) 

Anno: Civil P. C. S. 80 N. 2. 

' v.J 0 ) Constitution of India, Arts. 226 and 19 
U) (f) Frame of and contents in petition 
wider Art. 226. 

Where in the petition under Art. 226 not 
merely certain Articles of the Constitution 
nave been mentioned, but also specific 
allegations have been made, which, would 
mate out a case of infringement of the 
V}™'^mental right guaranteed under Art. 19 
tew&rMh and also the prayers were specific 
ana precise, the mere fact that mandamus, 
.ifWJiorari or prohibition have not been 


menlioned is immaterial, for it is» for the 
Court to decide what, in view of the tacis 
ana circumstances established, is the pr°P^ 1 
writ, direction or order that should be 
issued under Art. 226. AIR 1953 Assam 61, 

AIR 1953 Madh B 54, Distinguished. 

(Para 16) 

(d) Constitution of India, Ari. 226—Laches. 

Proprietary land of petitioners taken over 
by former ruler of Bhagat State on rent 
for holding fair — Claim of petitioners for 
restoration of possession—Order of refusal 
to return land passed by Ruler on 10-4- 
1943 — Merger of States in Himachal 
Pradesh — Constitution of India coming 
into force on 26-1-1950 — Offer of compen¬ 
sation for acouisition of land by Tahsildar 
on 12-4-1951 — Representations made to 
Govt, for restoration of land — Final reply 
of Assistant Secretary (Home and Reve¬ 
nue) by letter D/- 25-6-1952 that land was 
required for Government purposes — Peti¬ 
tions under Art. 226 filed on 15-9-1952 —- 
Time between dates of letter of Assistant 
Secretary and preferment of petition under 
Art. 226 held was the only relevant period 
to be taken into consideration — There 
were held no laches. (Para 17) 

(c) Constitution of India, Arts. 19 (1) (f) 
and 31 — Scope. 

Persons have the right to hold the land 
in exercise of the fundamental right gua¬ 
ranteed to them by Art. 19 (1) (f) unless 
the right has ceased to exist by reason 
either of their having been deprived of the 
property by authority of law under Cl. (1), 
or of the property having been acquired 
or taken possession of under Cl. (2) of 
Art. 31 of the Constitution. In other words, 
if there has been expropriation of property 
under either of the aforesaid provisions of 
/\rt. 31, the question of enforcement of the 
fundamental right under Art. 19 (1) (f) 
does not arise. 

Where, therefore, the petitioners conti¬ 
nued to be recorded as proprietors of the 
land in the latest Jamabandi prepared 
before the institution of the petitions by 
the revenue officials in the employ of the 
respondent: 

Held that it was for the respondent State 
to prove the alleged acquisition by its pre¬ 
decessor-in-interest. That onus not having 
been discharged by the respondents the 
petitioners were not expropriated under 
Art. 31, and the action of the respondent 
State in retaining possession of the land 
without paying any rent since 1938, and on 
the mere ground that it was needed for a 
public purpose, without taking any step to 
acquire it according to law, amounted to a 
clear infringement of the fundamental right 
of the petitioners under Art. 19(1)(f). 

(Writ of mandamus issued to direct the 
State to acquire the property according to 
law; on failure of this public duty for 
restoration of possession to the petitioners). 
AIR 1950 SC 27; AIR 1952 Cal 65; AIR 
1951 Bom 86, Ref. (Paras 18, 19, ‘24) 

(f) Constitution of India, Art. 22&—Scope of. 

Proceedings under Art. 226 being of a 
summary nature, no writ will issue where 
. the right to it depends on proof of compu- 
questions of fact which are not 
.capable of establishment in such proceed- 
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ings. But where the disputed questions of 
fact are easily provable, as for example, by 
the filing of originals or certified copies of 
incontrovertible documents, relief will not 
be disallowed in such proceedings on the 
mere ground of the facts stated by the 
petitioner being disputed by the opposite 
party. AIR 1953 Assam 12; AIR 1953 Cal 
172, Ref. (Para 20) 

( S) Constitution of India, Art. 226 — Who 
may apply. 

Where it was found that the State has 
been recording the petitioners and their co¬ 
owners as proprietors of the land and thus 
recognised their right after the merger of 
the former State of Bhagat, the right to 
property can be asserted by them in the 
Courts established by the present Govern¬ 
ment and the plea that they have no locus 
standi is not tenable. AIR 1947 PC 1, Dist- 
in S- (Para 21) 

(h) Constitution of India, Art. 226 — Retro¬ 
spective operation. 

No question of retrospective application 
of the provisions of the Constitution arise 
when the act of the respondent on account 
of which relief as claimed by writ petitions 
continued to be committed even after the 
coming into force of the Constitution, and 
what the petitioners did by the petitions 
was not so much the challenging the act 
of the respondent as the assertion of a 
fundamental right granted to them since 
26-1-1950. AIR 1953 Punj 16, Distinguished. 
AIR 1953 Him-P 8, Foil. (Para 22) 

C. L. Puri, for Petitioners; A. C. Mehta 
acting Govt. Advocate, for the State. 
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JUDGMENT: These are two petitions under 
Art. 226 of the Constitution to enforce the 
fundamental right to hold property guaranteed 
by Art. 19(l)(f), due to an alleged contraven¬ 
tion of the provisions of Art. 31, directed 
against the State of Himachal fradesh, one 
by Balaram in respect of 3 bighas and 13 bis- 
was, and the other by Shiv Dutt in respect 
of 1 bigha 1 biswa and 15 biswansis, the two 
areas forming one compact piece of land in the 
town of Solan. 

(2) The allegations in the two petitions, ex¬ 
cept for a slight variation (to be referred to 
presently), are identical. The petitioners claim, 
along with their co-owners, to be the proprie¬ 
tors of the respective areas. The co-owners. 
Krishna Dutt minor in the case of Balaram and 


Mt. Gangi in that of Shiv Dutt, have been 
impleaded as pro forma respondents. 

(3) The petitioners’ case is that the land was 
originally taken on rent by the ruler of Baghat 
for holding Solan fair, that no rent had been 
paid since 1938, that in that year the ruler 
called upon only Balaram to show cause why 
the land be not permanently acquired for the 
said purpose and that Balaram objected to the 
acquisition. A certified copy of the statement 

of Balaram, dated 27-4-1938, making the objec- - 
tion has been filed. The petitioners further 
allege that despite repeated demands the 
ruler neither paid any rent or compensation nor 
released the land but continued to use it as 
aforesaid. The last demand was made by an 
application dated 22-3-1948 (certified copy fil¬ 
ed), but by an order dated 10-4-1948 the ruler 
refused to release the land, said nothing about 
payment of compensation and directed the bal¬ 
ance due to the Zamindars, which, according 
to the petitioners, only meant arrears of rent, 
to be paid. 

(4) That was almost on the eve of accession 
to India of 21 former Punjab Hill States, in¬ 
cluding Baghat, with their tributaries and the 
formation of the respondent State of Himachal 
Pradesh on April 15, 1948. About three years 
thereafter, viz. on 12-4-1951, the petitioners 
were summoned, as they allege, by the Tehsil- 
dar of Solan and informed that the price of 
the land had been settled at Rs. 125/- per 
bigha. The petitioners contend that it was only 
then that they came to know for the first 
time that the land was being acquired per¬ 
manently for a nominal price. 

(5) The petitioners contend that they had 
been making representations to the authorities 
for the release of their land but to no effect. 
Finally, the Assistant Secretary (Home and Re¬ 
venue) informed the petitioners by his letter 
dated 25-6-1952 (filed in original) that the land 
in question could not be released “as the same 
is required for Government purposes”. The 
present petitions were filed on 15-9-1952. 


(6) The contentions of the petitioners are 
that no proceedings under the Land Acquisi¬ 
tion Act I of 1894 were ever taken in that no 
compensation was fixed or paid nor formal 
possession taken according to law, and that 
the land is being retained without the consent 
of the petitioners. It is further alleged that 
the very object for which the land was origi¬ 
nally taken on rent did no longer exist as for 
the last two years the fair was being held at 
another place, called the Thodo ground, & the 
land in question was being used as a jail garden. 
It is, therefore, alleged that the action of 
the former ruler of Baghat was arbitrary il¬ 
legal and ultra vires, and so also that of ni6 
successor, the respondent State of Himachal 
Pradesh, which is alleged further to have con¬ 
travened the provision of Art. 31 of the Consti- 


ution. 

(7) The petitioners, therefore, pray for the 
ssue of the “directions, orders and wits W 
hat respondent 1 (the State of Himachal rra- 
lesh) should no longer continue to use the saw 
and as jail garden and should lmmedia el>, 
leliver back possession of the same to the Pf - 
ioners& their co-owners, & (2) that sueb ot 
irders & directions as may be deemed, m 
jroper after taking into .consideration 
ittitude of respondent 1 and its predecessor, 
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ruler of Baghat, in arbitrarily withholding pay¬ 
ment of rent at the agreed rate of Rs. 30/- 
per bigha since 1938 and retaining possession 
of the land in dispute against the express wishes 
of the petitioners, may kindly be passed/' 

(8) In the petition of Balaram two other res¬ 
pondents have been impleaded besides his co¬ 
owner and the State of Himachal Pradesh, viz. 
Ram Sukh Dass and Assa Ram, sons of Shiv 
Ditta Mai, on the allegation that they had con¬ 
structed a shed on one biswa (described in the 
petition) out of the 3 bignas and 13 biswas in 
dispute with the consent of the State of Hima¬ 
chal Pradesh. The petitioner, therefore, prays 
for the additional relief that these respondents 
be ordered to demolish the shed and deliver 
possession of its site to the petitioner and his 
co-owner. This is the variation in one of the 
petitions referred to above. 

(9) Ram Sukh Dass and Assa Ram did not 
put in appearance despite service of notices. 
The State contested both the petitions. It was 
admitted that the land in question belonged 
to the petitioners, and that it was taken on 
rent by the former ruler of Baghat for hold¬ 
ing the Solan fair. It was, however, pleaded 
that the land had been lawfully acquired in 
the year 1938 by the ruler of Baghat for the 
public purpose of holding the fair, that the 
petitioners were duly informed of the same, 
that suitable compensation at Rs. 125/- was 
also fixed, but that the petitioners never turn¬ 
ed up to receive it. It was, therefore, contend¬ 
ed that the efforts of the petitioners for release 
of the land were misconceived. To the peti¬ 
tioners' allegation of diversion of the property 
for the last two years to another purpose, viz., 
to its use as a jail garden, the contesting res¬ 
pondent pleaded ignorance. It was further 
pleaded that the acquisition of the land by the 
then ruler of Baghat, who was the executive 
head of the State and enjoyed sovereign powers, 
was an act of State which could not be chal¬ 
lenged; that the petitioners had no locus standi 
as the State of Himachal Pradesh, as succes¬ 
sor to the ruler, never recognised the alleged 
right of the petitioners; that the claim 
of the petitioners for recovery of rent or com¬ 
pensation or of possession of the land is time- 
barred; and that the petitioners served two 
notices on the respondent and themselves thus 
chose a remedy- which, however, they did not 
pursue but have instead invoked the extra¬ 
ordinary jurisdiction of this Court by way of 
petitions under Art. 226 of the Constitution. 

(10) I have to say a word here with regard 
to the written-statement filed on behalf of 
the State. To the petitioners’ allegation 
that on 12-4-1951 they were summoned by the 
lehsildar of Solan and informed that price 
of land had been settled at Rs. 125/- per 
bigha, and that it was only then that they 
came to know for the first time that the land 
was being acquired permanently for a nominal 
Price, the respondent replied that the peti- 
tmnem had knowledge of the permanent ac- 

0* the land, not on 12-4-1951, but on 
27-1-1938, when the ruler of Baghat is alleged 
to have initiated steps to acquire the land, 
or in any case on 2-5-1938, when he is said to 
fiave fixed compensation at Rs. 125/- per blgha. 

* 2?^ stated whether the allegation as 

J? the Tehslldar having summoned the peti¬ 
tioners on 12-4-1951 and informed them of fixa¬ 
tion of price at Rs. 125/- per bigha was ad- 


Pra. (Chowdhry J. C.) Himachal Pradesh 97 

mitted or denied. Equally prevaricative were 
the respondent’s replies to the petitioners' aver¬ 
ments that they made several abortive repre¬ 
sentations for return of the land, and # that 
finally they were informed by the Assistant 
Secretary (Home and Revenue) by a letter 
dated 25-6-1952 that the land could not be re¬ 
leased as the same was required for Govern¬ 
ment purposes. With regard to the former it 
was not stated whether the representations had, 
or had not, been made, but that the efforts 
of the petitioners were misconceived. With 
regard to the latter the reply was that 
the petitioners “may have received the letter", 
and that despite the fact that the 

letter in question had been filed in original 
and purported to have emanated from an officer 
of the respondent. The respondent pleaded 
ignorance as to the petitioner Balaram having 
made a statement before the Ruler on 27-4-1933 
that he objected to the acquisition of 
the land. This is strange, seeing that a copy 
of the statement certified as true copy on 4-8- 
1952 by an official of the respondent had been 
filed by the petitioner. The respondent further 
pleaded ignorance to the petitioners' allegations 
of diversion of the land to another use and of 
construction of a shed on a portion of it by the 
respondents Ram Sukh Dass & Assa Ram which 
is extremely strange since the former act was 
alleged to have been done by the contesting 
respondent itself and the latter with 
its consent. 

(11) Of course, these evasive replies avail 
the respondent nothing since, in view of the 
provisions of rules 3 to 5 of O. 8, Civil P. C., 
it will be taken to have admitted the 
allegations in question. But it is regrett¬ 
able that a written-statement filed on behalf 
of the State should have laid itself open to 
the above criticism. The reason for it 
appears to be that the preparation of 
the written-statement was entrusted to 
the Government Advocate. Order 27, R. 1 of 
the Code makes it obligatory that in any 
suit by or against the Government the plead¬ 
ings shall be signed by such person as the 
Government may, by general or special order, 
appoint in this behalf, and verified by any 
person so appointed and acquainted with the 
facts of the case. A written-statement filed 
on behalf of the Government in reply to 
a writ petition instituted in this Court 
is not exempt from the provisions of this 
rule. It may be that the State had ap¬ 
pointed the Government Advocate to sign 
and verify the written-statement, but in do¬ 
ing so it obviously contravened that portion 
of the above mandatory rule which require# 
such person to be acquainted with the facts 
?f the case. True, ‘'acquainted” in the rule 
is a wide word and may also mean ‘acquaint¬ 
ed on the authority of information received 
from others”. —‘Port Canning Co. v. Dhami- 
dhar\ 9 Cal W N 608 (A). Indeed, the Gov¬ 
ernment Advocate may well take shelter 
behind this wide interpretation of the word, 
he has verified the contents of the 
written-statement as being true to 
the best of his instructions. But then 
the task of imparting instructions to 
the Government Advocate in this case does 
not appear to have been entrusted to an 
officer who was acquainted, or who took the 
trouble of acquainting himself, with the facta 
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;Of the case. Judged bv any standard, the 
1 a written-statement is a responsible 

task; it is much more so when the party 
l riling it is the State and the proceeding one 
^nchtuted on a writ petition under 
Art. 226 of the Constitution. It is >o be hop- 
!cd therefore that in future a responsible 
; Officer of the Government acquainted with the 
facts of the case is entrusted with the 
task of signing and verifying a pleading on 
behalf of the Government, or of at least 
giving the requisite information to the person 
! signing and verifying the pleading. 

(12) From the above pleadings, and from cer¬ 
tain additional grounds taken in the course of 
arguments by the learned acting Government 
Advocate, the following are the points that 
arise for determination: 

(1) Has the petitioners* fundamental right to 
hold property under Art. 19(l)(f) of the Con¬ 
stitution been infringed by contravention of 
the provisions of Art. 31? (2) Whether there 
has been diversion of property to another 
purpose, and, if so, what is its effect? (3) 
Was the prooerty acquired by the then ruler 
of Baghat State, and if so, did the acquisi¬ 
tion constitute an act of State by an execu¬ 
tive head with full sovereign powers, and 
therefore it cannot be challenged? (4) Whe¬ 
ther the contesting respondent has not re¬ 
cognised the right of the petitioners, & there¬ 
fore the latter have no locus standi? (5) Whe¬ 
ther the present petitions under Art. 226 of 
the Constitution are not maintainable be¬ 
cause, if at all, the petitioners had, before 
filing the petitions, chosen another remedy 
which they did not pursue? (6) Which of the 
reliefs claimed by the petitioners, if any, are 
time-barred? (7) Whether the petitions are 
not properly framed as petitions under Art. 
226? (8) Whether the petitioners were guilty 
of laches and the petitions should therefore 
be dismissed on that ground? (9) Whether 
the petitioners seek retrospective operation 
of Art. 226. and, if so. what is its effect? HO) 
Whether the petitioners are not entitled 
to any writ inasmuch as their title is dis¬ 
puted and the same cannot be decided in 
the present proceedings? (11) To what re¬ 
lief, if any, are the petitioners entitled? 

(13) Before I take up the above points I have 
to dispose of a preliminary objection of the 
learned counsel for the respondent relating to 
the affidavit filed by the petitioners in support 
of their respective petitions. He pointed out 
various defeats in the affidavits : Firstly, the 
verification was defective in two ways: it did 
r.ot purport to be on oath or solemn affirma¬ 
tion. as required by rule 15, Chapter 12-B. 
Volume IV of the Punjab High Court Rules and 
Orders which have been adopted by this 
Court, and facts within the petitioners’ know¬ 
ledge were not spoken to directly, as requir¬ 
ed bv Rule 9 (iii) of the said Chapter in con¬ 
formity with O. 19, R. 3, C. P. C., but indirect¬ 
ly by the use of the words “to the best of 
my knowledge’*. Secondly, the documents re¬ 
ferred to in the affidavits were not exhibited, 
a^ squired bv R 12, n°r attested in form II-A 
of the same Chapter The. objections are well 
founded, and, so far as the first objection is 
concerned, that would form a good ground for 
rejection of V. i- affidavits. But that would not 
afTect the disposal of the present cases since it 
depends on facts which are either admitted, or 
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which have not been substantiated, by the res¬ 
pondent. 

(14) Of a preliminary nature are also the 
contentions of the respondent which gave rise 
to points 5 to 8. These may therefore be dis¬ 
posed of first. As regards the fifth point the 
argument was that the petitioners gave notices 
to the respondent under S. 80, C. P. C. The 
notices have not been filed. But the mere 
fact of the petitioners having given such no¬ 
tices does not mean that they had chosen the re¬ 
medy of filing a suit, or, if they had chosen that 
remedy, that they were thereby estopped from 
filing the present petitions under Art. 226 of 
the Constitution, if they were otherwise en¬ 
titled so to do. The ruling, — ‘Punjab Natio¬ 
nal Bank Ltd. v. A. N. Sen’, -AIR 1952 Punj 
134 (B), cited by the learned acting Govern¬ 
ment Advocate, does not support the conten¬ 
tion. That was a case relating to an order 
passed by an Industrial Disputes Tribunal, and 
the writ petition filed under Art. 226 for quash¬ 
ing the order was dismissed on the ground 
that as the Industrial Disputes (Appellate Tri¬ 
bunal) Act 48 of 1950 provided a specific and 
adequate legal remedy for the redress of the 
injury, if any, the proper course for the ag¬ 
grieved party was to pursue that remedy be¬ 
fore applying to the High Court for relief 
under Art. 226 when no case of want of juris¬ 
diction or excess of jurisdiction was establish¬ 
ed. There was no enactment cited in the pre¬ 
sent case whereunder the petitioners could 
have pursued their remedy. On the con¬ 
trary, it was held by this Court in — ‘Chamba 
Valley Transport Ltd. v. State of Himachal 
Pradesh’, AIR 1953 Him-P. 8 (C), as follows: 
(‘There is no other statute but the Consti¬ 
tution which prescribes the remedy of the 
enforcement of the fundamental rights, and 
the power of enforcement of those rights 
has been conferred on only the Supreme 
Court under Art. 32 and the High 
Courts under Art. 226. There is therefore 
no other adequate remedy open to a per¬ 
son whose fundamental right has been in¬ 
fringed.** 

It follows therefore that, infringement of a 
fundamental right being the grievance of the 
petitioners, the proper course for them was to 
file, as they have done, these petitions under 
Art. 226. 

(15) As regards the sixth point, neither ar¬ 
rears of rent nor compensation has been specifi¬ 
cally prayed for. and the petitioners’ learned 
counsel stated that these reliefs were n ot 
claimed. The relief of restoration of posses¬ 
sion is obviously not time-barred since the 
petitioners’ right to it on foot of infringement 
of a fundamental right came into existence 
only on the enforcement of the relevant pro¬ 
visions of the Constitution on 26-1-1950. 

(16) The contention of the learned counsel 
for the respondent giving rise to the seventh 
point was based on two decisions: — ‘Dhan 
Bahadur v. The State’, AIR 1953 Assam 61 (D) ; 
a^d — ‘Laxman Singh v. Raj Pramukh of 
Madhya Bharat’, AIR 1953 Mad-B. 54 (E). The 
former was a Criminal Miscellaneous case 
started on a petition purporting to be one un¬ 
der R. 22 of the Rules for Administration ot 
Justice and Police in the Garo Hills District 
against an order of expulsion passed against tne 
petitioner by the Deputy Commissioner, ine 
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High Court was of the view that the rule 
in question did not empower it to hear an ap¬ 
peal or revision from the order. Thereupon 
the petitioners’ counsel contended that the 
petition may be treated as one under Art. 226 
of the Constitution. Repelling this con¬ 
tention, it was held that mere mention of an 
Article of the Constitution was not enough 
to make out a case for issue of an appropriate 
jwrit. In the present cases, it is not merely 
that certain Articles of the Constitution have 
been mentioned, but, on the contrary, specific 
allegations have been made, as aforesaid, 
which, if well founded, would make out a case 
of infringement of the fundamental right 
guaranteed to the petitioners under Art. 19(1) 
(f). In the other ruling the practice of couch¬ 
ing the prayer in applications under Art. 226 
in such general terms as “the Court may be 
pleased to grant such writs as it may think 
fit” was condemned. The present petitions do 
not lay themselves open to such a charge since, 
as shown the. prayers are specific & precise. The 
mere fact that mandamus, certiorari or prohi¬ 
bition have not been mentioned is immaterial, 
for it is for the Court to decide what, in view 
of the facts and circumstances established, is 
the proper writ, direction or order that should 
be issued under Art. 226. 

(17) The argument of the learned counsel for 
the respondent in connection with the eighth 
point, viz., that of laches, was that although 
admittedly the ruler of Baghat refused to re¬ 
turn the land to the petitioners by an order 
dated 10-4-1948 it was only on 15-9-1952, more 
than four years after the order, that the pre¬ 
sent petitions were filed. According to the 
learned counsel 10-4-1948 was tho crucial date. 
This argument is devoid of force. The pre¬ 
sent petitions could not possibly have been fil¬ 
ed immediately after KM-1948, or at any time 
before 26-1-1950, when the relevant provisions 
of the Constitution came into force. Even 
after that, the petitioners contend that 
the Tehsildar of Solan called them on 12-4-1951 
and offered them Rs. 125/- per bigha as the 
price of the land, that the petitioners made 
representations to the authorities for 
the release of the land but without avail, and 
that eventually they were informed by the As¬ 
sistant Secretary (Home and Revenue) by a 
letter dated 25-6-1952 that the land could 
not be released as it was required for Govern¬ 
ment purposes. These allegations were either 
specifically or, as adverted to above, impliedly 
admitted by the respondent. The letter of the 
Assistant Secretary has been filed by the peti¬ 
tioners in original. Less than three months 
thereafter the present petitions were filed on 
15-9-1952. This delay was not so excessive as 
to be a bar in itself, and therefore the petitions 
could not be held to be barred on the ground 
of laches unless there has been acquiescence 
on the part of the petitioners or any change 
of position on the \ part of 'the respondent. 
Halsbury*s Laws of England, Hailsham Second 
Edition, Volume XIII, page 212. Neither of 
elements is present here. Indeed, the 
learned counsel for the respondent himself 
aid not refer to the lapse of time between 
the dates of the letter of the Assist¬ 
ant Secretary and the preferment of the pre- 
,Pft itio 4 n ? „ as delay, amounting to laches, 
although, strictly speaking, this was the only 
relevant period of time to be taken into con¬ 


sideration in connection with the plea of 
laches since the time before that "'as taken 
up in making representations to the respond¬ 
ent. I hold that the petitions ^ can¬ 
not be thrown out on the ground of laches. 

(18) The crucial point requiring determina¬ 
tion is the first, and interconnected there¬ 
with are the third and tenth points.' 

That the land in question originally be¬ 
longed to the petitioners is admitted. 
That being so, the petitioners have the right 
to hold the land in exercise of the funda¬ 
mental right guaranteed to them by Art, 191 
(l)(f) unless the right has ceased to exist by, 
reason either of their having been deprived 
of the property by authority of law 
under clause (1). or of the property 
having been acquired or taken possession of 
under cl. (2) of Art. 31 of the Constitution. 
In other words, if there has been expropria¬ 
tion of property under either of the aforesaid 
provisions of Art. 31, the question of enforce¬ 
ment of the fundamental right under Art, 19 
(l)(f) does not arise. —‘A. K. Gopalan v. State 
of Madras’, AIR 1950 S. C. 27 at p. 113 (F); — 
‘Sudhindra Nath v. Sailendranath’, AIR 1952 
Cal 65 (G); —‘Dwarkadas v. Sholapur Spg. & 
Wvg. Co. Ltd.’. AIR 1951 Bom 86 (H). There 
need be no groping in the dark in these cases 
as to which of the two provisions of Art. 31 
is applicable since it is the specific case of 
the respondent that the land had been law¬ 
fully acquired in the year 1938 by the ruler 
of Baghat for the public purpose of holding 
the Solan fair on fixation of Rs. 125/- per 
bigha as compensation — only the petitioners 
never turned up to receive the compensation. 
If that be correct, the petitioners’ right to en¬ 
force their right under Art. I9(l)(f) is barred 
by cl. (2) of Art. 31. The petitioners, however, 
continue to be recorded as proprietors of the 
land in the latest Jamabandi prepared be¬ 
fore the institution of the present 
petitions by the revenue officials in the em¬ 
ploy of the respondent. It lay on the respon¬ 
dent, therefore, to prove the alleged acquisi¬ 
tion by its predecessor-in-interest, the ruler 
of Baghat. And this onus could have been 
easily discharged by the respondent filing 
certified copies of the two orders of the 
ruler referred to in the respondent’s written- 
statement. viz., one dated 27-1-1938 by which 
the acquisition proceedings are alleged to 
have been initiated, and the other dated 2 - 5 - 
1938 by which the proceedings are said to 
have been confirmed and the compensation 
fixed It is not the respondent’s contention 
that the relevant documents of the ruler’s 
time relating to the land iri question have not 
come into its possession. The petitioners have 
filed certified copies of the aforesaid objection 
of Balaram dated 27-4-1938, and the last de¬ 
mand for release of land made in the ruler’s 
time on 22-3-1948, the originals of which are 
m possession of the defendant since the copies 
were issued by officials In the employ of the 
respondent in 1952. Therefore, if the afore- 
said or any orders acquiring the land were 
passed, they should have been in possession 
of the respondent. No such orders have been 
mod by the respondent. The presumption 
tnererore is that no such orders were really 
passed. And this presumption stands convert¬ 
ed into proof that the land was never acquir¬ 
ed by a certified copy of the report of the 
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Tehsildar of Solan filed by the petitioners. It 
ls dated the 10th December, but the 

year is not given the note of the copy- 
mg department being that the year was 

torn out on the original. As however 
tiiere is reference in it to the Deputy 
Commissioner of Mahasu, the report appears 
to have been made after formation of the 
respondent State. This report is to the fol¬ 
lowing ellect : 

“In the Court of D. C. Mahasu regarding 
land for Solan fair. 

Forwarded in original to the M.I.C. & A. 
C I. Grade for necessary action. The land 
of the applicant was acquired for public 
purposes under the order of His Highness 
the Ruler of Baghat dated 2-5-1938. But it 
appears that in spite of this order the com¬ 
pensation due to the applicants has not 
been paid to them so far nor formal posses¬ 
sion of the land appears to have been 
taken. 

Now either they should be paid full 
amount of compensation plus the rent due 
to them to date and the land may be taken 
possession of or if considered admissible 
steps under the Land Acquisition Act may 
be taken afresh to legalise the proceedings. 

Sd/ Jaipal Singh (In English) 
T. Solan. 

10-12- (tom out).** 

(19) This document was specifically referred 
to in Para 9 of the petitions as supporting the 
petitioners’ contention that the land had 
not been acquired, but the respondent’s writ¬ 
ten-statement is quite silent with regard 
to it. True, the report speaks of the land 
having been acquired for public purposes 
under an order of the ruler dated 2-5-1938, 
but, as already stated, the order has not been 
filed. What is more, the Tehsildar suggests at 
the end that steps be taken afresh under the 
Land Acquisition Act to legalize the proceed¬ 
ings. This shows that, whatever the proceed¬ 
ings that were taken in 1938, they were not 
proceedings taken according to law. The 
learned counsel for the petitioners drew 
my attention to a notification in the 
Baghat State gazette for Baisakh 2002 (corres¬ 
ponding roughly to 1945 A. D.) which pub¬ 
lished a list of enactments in force in the 
Punjab and the rest of British India and dew 
dared “in order to clarify the position’’ that 
those enactments “are applicable mutatis 
mutandis to the Baghat State’’. Among these 
enactments figured also the Land Acquisition 
Act (1 of 1894). The wordings of the notifica¬ 
tion show that the enactments, including the 
Act just mentioned, were already in force in 
Baghat State before the publication of the 
notification. The respondent has not shown 
when exactly this Act was enforced in Baghat 
State. Presumably, it was in force in 1938 
also since it is said that the land was acquir¬ 
ed for a public purpose on fixation of com¬ 
pensation. In any case, even if the Act was 
for the first time promulgated in the State in 
1945, there was ample time before merger of 
the State “to legalise the proceedings”, in the 
language of the Tehsildar’s report. In point 
of fact, all this secretiveness on the part of 
the respondent in regard to a matter which 
was easily capable of clarification by the pro¬ 
duction of necessary documents from the 
archives of the former Baghat State, which 
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have demonstrably come into its possession, 
is qinte understandable and is reconcilablo 
with only one possibility, namely, that the in- 
tention of the ruler to acquire the land was 
never translated into action. And this possi¬ 
bility is turned to certainty by a perusal of 
the aforesaid letter of the Assistant Secretary 
(Home and Revenue) wherein as late as 25-6- 
1952 it was still stated that the land could 
not be released, not because it had already 
been duly acquired, but because it was 
required for Government purposes. The 
irresistible conclusion is that the latest 
Jamabandi represents the true state of affairs: 
the land was never acquired and the peti¬ 
tioners and their co-owners, the pro forma 
respondents, continue to be its owners. That 
being so, the petitioners have not been expro¬ 
priated under Art. 31, and I hold that the ac¬ 
tion of the respondent State in retaining pos¬ 
session of the land without paying any rent 
since 1938. and on the mere ground that it 
was needed for a public purpose, without 
taking any step to acquire it according to law, 
amounts to a clear infringement of the funda¬ 
mental right of the petitioners to hold their 
property under Art. 19(l)(f) of the Constitu¬ 
tion. 

( 20 ) I have stated above that the third and 
tenth points are interconnected with the 
first which has just been disposed of. It 
having been found that the land was never 
acquired, the question of such an acquisition 
by the ruler amounting to an unchallengeable 
act of State does not arise. As regards the 
tenth point, the learned counsel for respond¬ 
ent cited two cases : —‘Mohi Chandra v. 
Secretary Local Self Government of Assam’, 
AIR 1953 Assam 12 (I) and Samarendra v. 
The University of Calcutta’, AIR 1953 Cal 
172 (J). There is no doubt that proceedings 
under Art. 226 being of a summary nature, 
no writ will issue where the right to it de¬ 
pends on proof of complicated questions of 
fact which are not capable of establishment 
in such proceedings. But where the disputed 
questions of fact are easily provable, as, 
for example, by the filing of originals or 
certified copies of incontrovertible documents, 
relief will not be disallowed in such proceed¬ 
ings on the mere ground of the facts stated 
by the petitioner being disputed by the oppo¬ 
site party. In the present cases, as already 
seen, the dispute raised by the respondent 
with regard to the petitioners’ title 
to the land was easily capable of being resolv¬ 
ed by the respondent filing originals or certi¬ 
fied copies of documents relating to acquisi¬ 
tion of land which, did they exist, should 
have been in its possession. The respondent’s 
plea giving rise to the tenth point has also 
therefore no force. 

(21) In support of the plea of the respond¬ 
ent which gave rise to the fourth point the 
ruling —‘Asrar Ahmed v. Durgah Committee 
Ajmer’, AIR 1947 P. C. 1 (K), was cited- 
That was a case where the plaintiff-appeliani 
claimed the right to office of mutawalli of a 
Durgah in Ajmer on the grounds of its being 
hereditary in his family on foot of a . saI J?p 
granted to a predecessor of his in 1813 oyin 
House of Scindia. In 1818 Ajmer was ceoea 
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For the same reason, there could also be 
no question of retrospective application of 
the provisions of Art. 19 of the Constitution. 
The right in question became exercisable 
as soon as it assumed the badge of a legal 
right by being recognised by the State in 
our Constitution, irrespective of whether the 
act which gave cause to the exercise of the 
right was performed before or after the 
birth of the right. Or, borrowing with res¬ 
pect the reasoning of Chagla, C. J. % in the 
aforesaid ruling, —‘Jeshingbhai v. Emperor*, 
AIR 1950 Bom 363 (O), (at p. 366, first 
column), what the petitioner is doing by 
the present petition is not so much the 
challenging of the act of the respondent in 
stopping the carrying on of the petitioner’s 
business as the assertion of a fundamental 
right granted to the petitioner since 26-1- 
1950.** 


t 


to the British by Sdndia. And ih that connec¬ 
tion their Lordships observed as follows : 

“From this it follows that the rights, which 
the inhabitants of that State enjoyed 
against its former rulers, availed them no¬ 
thing against the British Government and 
could not be asserted in the Courts establish¬ 
ed by that Government except so far as 
they had been recognised by the new Sove¬ 
reign Power. Recognition may be by legisla¬ 
tion or by agreement express or implied. 
This well-established rule of law, for which 
reference may be made to —‘Secy, of State 
v. Bai Rajbai’, AIR 1915 PC 59 at p. 62 (L) 
and —‘Vajesinghji# Jorawarsinghji v. Secy. 

. of State*, AIR 1924 PC 216 at P. 217 (M), 
appears to their Lordships to be peculiarly 
applicable to an office, to which material 
benefits appertain and which, so far as the 
records show, had consistently been regard¬ 
ed as within the disposition of the Sovereign 
Power. Their Lordships think that this as¬ 
pect of the matter has perhaps not received 
sufficient attention in the Courts of India. 
The first question then is whether after the 
cession of 1818 the hereditary right of the 
appellant’s family to the office of Mutawalli 
was recognized by the British Government. 
Counsel for the appellant could point to no 
instrument or act which amounted to an 
express recognition of such a right. Is it 
then to be implied from the conduct or 
mode of dealing with the matter by the British 
Government? The contrary seems to be 
established beyond all possible doubt.*' 

The right claimed by the petitioners in the 

C sent case is the right of ownership in the 
d in question. The act of the respondent 
State which amounts to an express recogni¬ 
tion of that right is the mode in which it has 
been dealing with it. And thip, as adverted 
to already, is that it has been recording the 
petitioners and their co-owners as proprietors 
of the land. The State has therefore recognis¬ 
ed their right after the merger of the former 
State of Baghat, and that right can be assert¬ 
ed by them in .the Courts established by the 
present Government. 

(22) The respondent's plea on which the 
mnth point arose is equally devoid of force. 
There is no doubt that the provisions of 
the Constitution are not retrospective, so 
that no writ can be issued under Art. 226 in 
respect of any act done before the commence¬ 
ment of the Constitution as laid down in the 
following case cited by the learned counsel 
for the respondent: —‘Mahabir Parshad v. 
Commissioner of Income Tax Punjab’ AIR 
Punj 16 (N). But the act against 
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which the present petitions are directed 

5P 6 *?* ter commencement 

of the Constitution. True, the ruler of 
the former Baghat State was wrong in not 
releasing the land although he neither paid 
rent nor acquired the land, , but that was be- 
Constitution came into force At 
A ^amental right now sbught 
to be vindicated did not exist. As held by 
this Court in —'AIR 1953 H. P. 8 (C)*, 

. in was, prior 

Mf date (meaning 26,1-1950 when the 
Constitution commenced), simply non esse. 

no question of 
2 s aixt©C on st |tuti ° n infringement or peti¬ 
tioner’s acquiescence in the infringement 


There is therefore no question in this case of 
retrospective application of the provisions of 
the Constitution, since, firstly, whatever may 
have been done by the ruler, the act of the 
respondent on account of which relief as claim¬ 
ed by these writ petitions continued to be 
committed even after the coming into force 
of the Constitution, and, secondly, in the 
wordings of Chagla, C. J., what the peti¬ 
tioners are doing by the present petitions is 
not so much the challenging the act of the 
respondent as the assertion of a fundamental 
right granted to them since 26-1-1950. 

(23) The second point, which appears to be 
based on the view that once property has been 
acquired for one purpose it cannot be diverted 
to another purpose, does not really arise, even 
supposing that the view is correct, since the 
property in this case was never acquired for 
any purpose. 

(24) This disposes of all the points, and in 
view of the finding on the first point that the 
action of the respondent in retaining possession 
of the land without paying rent, and on the 
mere ground that it was required for a public 
purpose, without taking any step to acquire it 
according to law amounts to a clear infringe¬ 
ment of the fundamental right of the peti¬ 
tioners under Art. 19(l)(f) of the Constitution, 
this is a fit case in which a writ of mandamus 
should issue to direct the respondent State to 
do that which has clearly been in the nature of 
a public duty for it to perform, namely, to ac¬ 
quire the property according to’law. And if it 
fails to perform that duty, there should be a 
further order for restoration of possession of 
the land to the petitioners. 

(25) Accordingly, the petitioners in both the 
cas« are allowed and the contesting respon- 

commencement dent, the State of Himachal Pradesh, is hereby 

ordered, if it wishes to retain possession of the 
land In question or to acquire it, to do so accord¬ 
ing to law, and, for the starting of such pro¬ 
ceedings according to law. it is hereby given 
three' months time from the date of this judg¬ 
ment; otherwise, it shall restore possession of 
the land to the petitioners, in which case, if 
the respondents Ram Sukh Dass and Assa Ram 
do not remove within two months of the expiry 
of the aforesaid three months the superstruc- 
ture of the constructions made by them or a 
portion of the land which is the subject-matter 
of Balaram’s petition, the petitioner Balaram 
will be entitled, at his option, either to have 
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the superstructure removed at the cost of tho 
said Ram Sukh Dass and Assa Ram, or to res¬ 
toration of possession of the site along with the 
superstructure. In each of the two cases the 
aforesaid contesting respondent shall pay Rs. 
50/- as costs to the respective petitioners. In 
•Balaram's case the petitioner will get further 
costs of Rs. 20/- from respondents Ram Sukh 
Dass and Assa Ram. 

A/H.G.P. Petitions allowed. 
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Kanshi Ram, Plaintiff-Petitioner v. Mt. 
Dharmi and another, Defendants-Respondents. 


Civil Misc. Petn. No. 27 of 1952, D/- 20-5-53. 

(a) Civil P. C. (1008), S. 151, O. 0, R. 0 and 
O. 41, R. 10 — Applicability to revision dis¬ 
missed for default. 


As neither O. 0, R. 9 nor O. 41, R. »0, 
Civil P. C., applies to the application for 
restoration of a revision petition dismissed 
lor default and as there is no provision in 
the Code for that purpose, if otherwise the 
case is a fit one. a dismissed revision peti¬ 
tion should be restored by a Court in exer¬ 
cise of its inherent jurisdiction under S. 
151. The reason is the well-established 
principle that the inherent power of the 
Court is meant to meet those cases which 
are not covered by the express provisions 
of the Civil Procedure Code. AIR 1943 Mad 
200 (1) and AIR 1945 Mad 103, Not loll. 

75 Pun Re 1881, 54 Pun Re 1901 and AIR 
1937 Lah 085, Distinguished, AIR 1941 Cal 
070, Ref. (Pa ra 4 > 

Anno: Civil P. C., S. 151 N. 2 Pt. 29d; 
O. 9, R. 9 N. 0; Order 41, Rule 19 N. 1. 

(b) Limitation Act (1908), Arts. 181, 168 
Application for restoring revision dismissed for 
default. 

There being no period of limitation pre¬ 
scribed for a petition for restoring a revi¬ 
sion petition dismissed for default the 
proper Article applicable would seem to be 
Art. 181. 

Held that even if it were a case covered 
by Art. 168, the time lor tiling such appli¬ 
cation would have been 30 days and as the 
petitioner had exceeded that time by only 
one day, it could not fairly be held that 
the petition should be dismissed on the 
ground of latches. (Para 5; 

Anno: Limitation Act, Art. 181 N. lOaa; 
Art. 108 N. 2. 

K. C. Pandit, for Petitioner; Man Mohan 
Nath, for Respondents. 


EASES CITED: 

(A) (’81) 75 Pun Re 1881 

(B) (’01) 45 Pun LR 1901: 54 Pun Re 1901 

(C) (’37) AIR 1937 Lah 085: 173 Ind Cas 488 

(D) (’43) AIR 1943 Mad 260(1): 208 Ind Cas 
110 

(E) (’45) AIR 1945 Mad 103: 1945-1 Mad LJ 4 

(F) (’41) AIR 1941 Cal 670: ILR (1941) 1 Cal 
490 

(G) (’49) Civil Revn. No. 21 of 1949 (Him-P.) 


ORDER: Tfiis is a plaintiff’s application for 
setting aside the cider of this Court dated 
2-y-19o2 dismissing his revision petition lor 
defauii oi prosecution. 

(2) The defendants in the case are Mt. 
Dharmi and Balak Ram. It appears that Sii 
Man Mohan Math Advocate appeared lor Balak 
Ram cn 20-3-1952 but the other delenaant Mt. 
Diiaimi was absent and she haa not been 
served. The case was therefore adjourned and 
the plaintiff-petitioner was ordered to take 
lresh steps against Mt. Dharmi within a week, 
bieps were however not taken despite a re¬ 
minder, and, as stated, the revision was dis¬ 
missed for delault on 2*J-1952. The present 
petition for setting aside the order of dismissal 
and restoration of the revision was filed on 
behalf cf the plaintirf on 3-10-1952. 

(3) There were two preliminary objections 
taken by the learned counsel lor the aefend- 
ants-respondents: (1) that an application lor 
restoration of revision dismissed lor default 
does not lie, and (2) that the application lor 
restoration is time-barred. With regard to the 
lirst objection the learned counsel cited a 
number ol rulings. Of these — ‘Court ol Wards 
v. Fatteh Singh, 75 Pun Re 1881 (A); — ‘Umar 
Din v. Aia bakhsh’, 54 Pun Re 1901 (B) and 
—Tlachi Ram v. Amir Ali’, AIR 1937 Lan. 
085 (C) have no application. They only say 
that wnere the first petition for revision is 
dismissed for delault a second petition lor revi¬ 
sion can lie. The rulings directly in point cited 
by the learned counsel fer the uefendants- 
responuenls are — ‘Subbamma v. Venkata 
Readi’, AIR 1943 Mad.200 (1) (D), and — 
•Ramamurtni Iyer v. Meenakshi Sundarammal’, 
AIR 1945 Mad 103 (E), in both of which it 
was held that a revision petition dismissed for 
default of appearance cannot be restored. The 
point was dealt with more elaborately in the 
later of the two rulings. It was held that the 
provisions relating to restoration of suits and 
appeals contained respectively in O. 9, R. 9 and 
O 41, R. 19, C. P. Code, did not apply to revi¬ 
sions. It was further held that a revision 
petition dismissed for delault could not also be 
restored under S. 151, C. P. C., because that 
section did not confer upon a Court the power 
to exercise a jurisdiction which it did not 
otherwise possess. 

(4) With great respect, I am unable to agree 
with the view expressed in the aforesaid rul¬ 
ing that a dismissed revision petition cannot 
be restored under S. 151, C. P. C. And my rea¬ 
son for thus respectfully differing from that 
view is based upon the very circumstances 
referred to in that ruling for holding that an 
application for restoration of a dismissed revi¬ 
sion petition does not lie, namely, that neither 
O. 9, R. 9 nor O. 41, R. 19, Civil P. C., applied 
to such petitions. In other words, there is no 
provision in the Civil Procedure Code for res¬ 
toration of dismissed revision petitions. If $o> 
if otherwise the case is a fit one, a dismissed 
revision petition should be restored by a Court 
in exercise of its inherent jurisdiction under 
S. 151. The reason for this view is the well- 
established principle that the inherent P°™ e * 
of the Court is meant to meet those cases which 
are not covered by the express provisions oi 
the Civil Procedure Code. ‘Bhagat si ”Sh Y* 
Dewan Jagbir Sawhney', AIR 1941 Cal 670 (F). 

It is manifest therefore that to apply the P r " 
visions of S. 151 to cases not covered by tn 
express provisions of the Code is not tarn - 
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mount to assuming jurisdiction not conferred respondents which I fix at Rs. 25/- (Rupees 
upon a Court, as observed in the aforesaid — 

•1945 Madras case’ (E>. I therefore hold that 


respondents which 

twenty-five). 

E/D.R.R. 


Petition allowed. 


in a fit case a dismissed revision petition can 
and should be restored under S. 151, C. P. C. 


(5) As regards the other objection, the 
learned counsel lor the defendants-respendents 
cites Art. 168 of the Limitation Act. If that 
Article were applicable, the present petition 
would certainly be time-barred, for it has been 
tiled one day too late. The Article in question 
ft is however applicable to appeals. It is, there- 
lore, not applicable for reacimission of a revi¬ 
sion dismissed for want of prosecution. The 
learned counsel for the respondents cited an 
unreported decision of this Court in — 'Civil 
Revn. No. 21 of 1949, Mast Rani v. Sundar 
Singh’, (G). That was a case of an application 
under 0. 22 of the Code which was filed about 
three months and twenty days after the death 
of the party in whose place the petitioner 
wanted to be substituted. If it were a case of 
a deceased plaintiff or deceased appellant, the 
prescribed limitation would have been 90 days 
from the date of the death under Art. 176, as 
pointed out in that ruling. That was however 
a case of a revision petition, and it was there¬ 
fore held that Art. 176 did not apply. At the 
same time, it appears, that keeping that Article 
in view, it was held that the application for 
restoration had been made with inordinate 
delay. It was further found that no reason 
whatsoever for the delay had been assigned. 
There was also no application for condonation 
of delay. In these circumstances, the applica¬ 
tion in question was disallowed and the revi¬ 
sion petition was held to have abated on the 
. ground that the application had be:n filed with 
▼ unreasonable delay and not, be it noted, on the 
1 ground that it was time-barred under Art. 176 
of the Limitation Act. There being no period 
of limitation prescribed for a petition like the 
present, the proper Article applicable would 
seem to be Art. 181, which prescribes a period of 
three years although it is not necessary to lay 
this down in this case. In any case, even if the 
matter were to be disposed of merely on the 
ground of laches, it cannot fairly be held that 
the present petition should be dismissed on 
that ground. If it were a case covered by Art. 
168 , the time for filing such application would 
have been 30 days, and the petitioner has 
exceeded that time by only one day It is 
mentioned in the present petition that steps 
could not be taken earlier since Mt. Dharmi 
was moving from place to place and her abode 
was uncertain. True, this allegation in the 
present petition is not supported by an affida¬ 
vit, but it is to be noted that the respondents 
m their reRly have not challenged the correct¬ 
ness, but only the sufficiency, of the reason. 
The reason assigned by the petitioner for the 
T therefore be accepted as correct, & 

I hold that it is also sufficient. Both the pre¬ 
liminary objections raised by the learned coun¬ 
sel for the defendants-respondents therefore 
rail. As regards the merits of the application, 

disposed of the same in holding 
tnat the petitioner had succeeded in giving sufffi- 

wwtEiS? for not having taken steps prior 

(8) The petition is allowed, the order of dis¬ 
missal dated 2-9-1952 is set aside and the revi- 
sion is restored for rehearing, but, as conceded 
°y the learned counsel for the plaintiff-peti¬ 
tioner, on payment of costs to the defendants- 
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Bindrabau, Petitioner v. The State of Hima- 
chai Pradesh and others, Respondents. 


Writ Petn. No. 2 of 1952, D/- 2-6-1953. 

(a) Constitution of India, Art. 311—Employee 
holding civil post under State. 

The fact that the majority of the shares 
of a company are held by a State does not 
mean that the State owns the company and 
therefore an employee of that company 
cannot be described as a person holding a 
civil post under the State. (Para 2) 

(b) Constitution of India, Art. 226 — Condi¬ 
tions of service founded on contract — Benefit 
of maxim ‘audi alteram partem’ not given — 
Issue of writ. 


It cannot be laid down that even where 
the conditions of service of a person are 
not governed by any statute, but are found¬ 
ed on a contract, he is entitled to the benefit 
of the maxim ‘audi alteram partem'. A writ 
should not, therefore, issue in favour' of such 
a person even if he has not been given the 
benefit cf the maxim. AIR 1953 Punj 88, 
Disting. (Para 3) 

(c) Constitution of India, Art. 226 — Contract 

of personal service — Specific performance_ 

Writ petition for reinstatement — (Specific Re¬ 
lief Act (1877), S. 21 (b)). 


A contract of personal service is not spe¬ 
cifically enforceable and a suit by an em¬ 
ployee for the relief of reinstatement is 
liable to be dismissed. The employee cannot 
obtain that relief by means of a writ peti¬ 
tion for it is one of the cardinal principles 
governing writ petitions that none will issue 
where either the party claiming it has not 
the legal right to it, or there is no corres¬ 
ponding legal duty cast upon the respondent 
to perform the act for which the writ is 
claimed. (Para 4) 

Anno: Specific Relief Act, S. 21 N. 3. 

H. S. Doabia and Amar Chand Sud, for Peti- 
tioner; B. Sita Ram, for Respondents Nos. 2 
2nd o. 


CASES CITED: 

(A) (-53) AIR 1953 Punj 88: 54 Pun LR 100 

(B) (1863) 32 UCP 185: 8 LT 278 

(C) (1906) 75 LJPC 50: (1906) AC 254 

0 ,°«L«^ is is , a P etiti °n under Art. 2 
of the Constitution by one Bindraban direct 
against the State of Himachal Pradesh, the E 

rtatnr^ f^ n c US i trie £, Himachal Pradesh as liqi 

and thi nmftSf 1 r Electric Su PPly Company Lit 

liouidatiii Th d no?- l ? ?pany itseU which ls und 

. e Petitioner was employed in 19 ' 

nLrP «««“*«* toe Company, and it a 

After fff r 6 Was als ° confirmed on that po: 

UouMaH? Company had gone into volunta: 

22-HM951 at0r £ y his le tter dah 

framed three charges against tl 

cq ^ 10 j er and as k % e d him to show cause with 
seven days why his services be not terminate 
It was added in the letter that it will be op< 
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to the petitioner to submit his explanation and 
to adduce such evidence in his defence as he 
may desire. 

The petitioner submitted his explanation on 
26-10-1951, but the liquidator terminated his 
services by his communication dated 10-12-1951 
on the ground that the explanation submitted 
by the petitioner was unsatisfactory. The first 
two charges were with regard to the petitioner 
having absented himself from duty on two occa¬ 
sions without leave, and the third was a general 
charge of disobedience and misbehaviour to¬ 
wards his immediate superior, the Engineer-in- 
charge and Secretary of the Company. It was 
stated by the liquidator in his aforesaid letter 
dated 10-12-1951 terminating the petitioner’s 
sen-ices that the petitioner had deliberately 
absented himself without leave, & that he had 
lodged a false complaint with the police against 
his immediate superior. 

The contention of the learned counsel for the 
petitioner was that the liquidator had recorded 
no finding with respect to the third charge, and 
that he had not given opportunity to the peti¬ 
tioner to adduce evidence in respect of any of 
the charges. The reliefs claimed in the petition 
are that the order of termination of the peti¬ 
tioner’s services be quashed, the petitioner be 
reinstated and the respondents be ordered to pay 
him remuneration for the entire period uptil 
his reinstatement. 

(2) A preliminary objection was taken by 
Sri B. Sita Ram, the Advocate appearing for 
respondents 2 and 3. It may be stated here in 
passing that Sri B. Sita Ram said that he did 
not represent respondent 1, the State of Hima¬ 
chal Pradesh, and that there was nobody else 
representing the State. The case therefore pro¬ 
ceeded ex parte against the State. The preli¬ 
minary objection of the learned counsel for the 
respondents was that the petitioner had no right 
to claim any relief under Art. 226 of the Con¬ 
stitution since he held no civil post within the 
intendment of Art. 311, which has been speci¬ 
fically mentioned by the petitioner in his peti¬ 
tion as the provision under which he questions 
his dismissal. 

Now, it appears that the majority of the 
shares of the Limited Company are held by the 
State of Himachal Pradesh, so that it may be 
said at the most that the State controls the 
affairs of the Limited Company. That does not 
however mean that the State owns the Company, 
as contended by the learned counsel for the 
petitioner. It follows therefore that any em¬ 
ployee of the Company cannot be described as 
a person holding a civil post under the State 
of Himachal Pradesh. It is not open therefore 
to the petitioner to question his dismissal with¬ 
in the provisions of Art. 311 of the Constitution. 

(3) The learned counsel for the petitioner 
then referred to Para. 5 of the petition wherein 
the order of termination of the petitioner’s ser¬ 
vices has been characterized as arbitrary and 
against the principles of natural justice, equity 
and good conscience. It was therefore argued 
that even irrespective of Art. 311 the petitioner 
is entitled to claim relief by invoking the 
extraordinary jurisdiction of this Court under 
Art. 226 if the above allegations be true. In sup¬ 
port of this contention the learned counsel cited 
the following observations of Kapur J. in — 
‘Dr. Mukand Lai v. The Municipal Committee 
of Simla’, AIR 1953 Punj 88 at page 94 (A): 

“Even in the absence of any rules, the prin¬ 
ciple of natural justice should come into play 
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i.e. the maxim 'audi alteram partem’ — no 
man shall be condemned unheard — would 
be applicable It was held in - ‘Cooper v 
Wandsworth Board of Works’, (1863) 8 L T 
278 (B) and in a long line of cases where 
this case was followed that although there 

*5. posit ! ve ' v( ?r d , s a Statute requiring 
that the party shall be heard, yet the justice 
of the common law will supply the omission 
of the Legislature. If the petitioner was to 
be discharged which in this case really means 
removal from service for an alleged miscon¬ 
duct, he should in all fairness have been given 
an opportunity to clear his character.” 

These observations were however made in con¬ 
nection with the bye-laws of the Simla Munici¬ 
pality under one of which the Civil Service 
Rules Punjab were applied in relation to the 
removal, dismissal etc. of the municipal em¬ 
ployees. The observations in question there¬ 
fore do not support the general proposition pro¬ 
pounded by the learned counsel for the petitioner 
that even where the conditions of service of a 
person are not governed by any statute he is 
entitled to the benefit of the maxim ‘audi al¬ 
teram partem’. On the contrary, there is good 
ground for holding that writ petition should 
not issue in favour of a party, like the present 
petitioner, the terms of whose services are 
founded on a contract. 


(4) The terms of the petitioner’s services are 
embodied in his letter of appointment dated 
10-6-1949, whereunder he was appointed as an 
accountant on a certain salary and with certain 
amenities, and after confirmation either side 
was to give three months notice or salary in 
lieu of notice to terminate the service. The 
Company reserved to itself the right to termi¬ 
nate the services without notice for misconduct, 
inefficiency and misbehaviour. It is thus mani¬ 
fest that the parties are governed by contract 
in the matter of the petitioner’s services. It 
is well-established however that a contract of 
personal service is not specifically enforceable, 
and this is not because the legal remedy of 
damages is open to the aggrieved party, but 
because the Court does not possess the means 
and ability of enforcing its decrees. ‘Frith v. 
Frith’, (1906) A C 254 at p. 261 (C). 

That being so, it is clear that if the peti¬ 
tioner had filed a suit against the respondent 
for the aforesaid relief of reinstatement it would 
have been dismissed. Can the petitioner then 
obtain that relief by means of a writ petition 
under Art. 226? The answer to this question 
must obviously be in the negative, for it is one 
of the cardinal principles governing writ peti¬ 
tions that none will issue where either the party 
claiming it has not the legal right to it, or there 
is no corresponding legal duty cast upon the 
respondent to perform the act for which the 
writ is claimed. From what has been stated 
above it is clear that in the matter of the peti¬ 
tioner’s reinstatement he has neither the right to 
it nor has the respondent the duty to reinstate 
him. I therefore hold that this petition, so far 
as the relief of reinstatement is concerned, is 
wholly misconceived. As regards the prayer of 
recovery of arrears of remuneration, that can¬ 
not be granted to the petitioner because he has 
the alternative remedy of claiming it by a suit. 
The petition is accordingly dismissed, and the 
petitioner is directed to pay Rs. 40/- as costs 
of the contesting respondents 2 and 3. 
A/V.R.B. Petition dismissed. 
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Sant Ram, Appellant v. The State. 

Criminal Appeal No. 14 of 1952, D/- 9-3- 
1953. 

(a) Criminal P. C. (1898), S. 225 — Charge 
■nder S. 302, Penal Code — (Penal Code 
(1860), S. 302). 

Charge for murder — Charge not con¬ 
taining words ''intentionally or knowingly” 
as given in model charge under S. 302, 
Penal Code — Charge, however, contain¬ 
ing all details of the manner in which 
murder was alleged to have been com¬ 
mitted — These details also put to accused 
when examined in Court of Committing 
Magistrate and also in Sessions Cou>t 
under S. 342, Cr. P. C. — There was held 
no failure of justice as accused had not 
been misled in his defence. AIR 1927 Lah 
432, Rel. on. (Para 5) 

Anno: Cr. P. C., S. 225 N. 3. 

(b} Criminal P. C. (1898), Ss. 211(1), 213 
and 537 — Compliance with S. 211(1) after 
order of commitment. 

Accused required to give list of wit¬ 
nesses under S. 211(1) after order of com¬ 
mitment had been made under S. 213 — 
Accused, however, refusing to give any 
list and stating that he would give such 
in Sessions Court — Non-compliance 
with S. 211(1) before order of commit¬ 
ment held could not be said to be not 

™ r * d by 53 Z- . AIR - 1953 Cal 10 and AIR 
1953 Cal 12, Distinguished. (Para 6) 
N Anno: Cr. P. C„ S. 211 N. 6; S. 537 

« Crim * naI p C. (1898), Ss. 364(2) and 
533 — Non-compLance with S. 364(2). 

Where the record does contain a full 
and true account of the statement of the 
accused, the mere absence of a certificate 
to that effect under S. 364(2) is a defect 
which is cured under S. 533. (Para 7) 
Anno: Cr. P. C„ S. 364 N. 10; S. 533 N. 12. 
(d) Criminal P. C. (1898), Ss. 289(1) and 
931 — Non-compliance with S. 289(1). 

Where the failure to comply with pro- 
visions of S. 289(1) has not occasioned a 
iauure of justice, the omission is covered 
^. S A,?,' n ^„ 1920 Pat 471 > Distinguish- 
* d ’ 1913 All 298, Rel. on. (Para 9) 

Anno: Cr. P. C., S. 289 N. 11. 

L Crim A D l 1 p - c <1898) ’ S. 164 — Con¬ 
fession must be voluntary. 

ror L S iu 0t enougb for the Magistrate to 
record the confession and say that he was 
satisfied as to its voluntary nature, but 

■V;L L urt ? , before whom the confession is 
used must have materials on which they 
can be satisfied that the confession was 
“ fact voluntary. (Para 10) 

Anno: Cr. P. C., S. 164 N. 14. ’ 

s ■ 104 - “v™ 

recnM!nS 0t n f ces . sar 7 that the Magistrate 
^wording confession should ask the accus- 

* fa<JL to wl ] y he is going to make the con- 



voliintnwiT. m. , uie coniession 

ttons^iKx V*? at shape or form the ques¬ 
tions ^ ‘t ke> a nd how closely are the 
™„° ns be Put to the accused, are 
1953 Him. P ./14 4 15 
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matters which must be left to the discre¬ 
tion of the Magistrate according to the 
facts and circumstances of each case. 
AIR 1951 Orissa 71 and AIR 1951 Him P 
"5, Foil. (Para 10) 

Anne: Cr. P. C., S. 164 N. 15. 

(g) Criminal P. C. (1898), S. 164 — Retract¬ 
ed confessions — (Evidence Act (1872), S. 
24). 

Even in the case of a nominal retrac¬ 
tion, the rule of caution which requires a 
retracted confession to be corroborated in 
all its material particulars before forming 
the basis of conviction must be followed. 

, ^ (Para 12) 

e Anne: Cr. P. C., S. 164 N. 18; Evidence Act 
% o. 24 N. 9. 

(h) Criminal P C. (1898), S. 164 — Ac- 
ceptance of confession — (Evidence Act (1872), 
o. 24). 

A confession, if accepted at all, should 

be accepted as a whole. (Para 13) 

c P ' C > S - 164 N - 7 = Evidence Act, 

b. 24 N. 4. 

R Penal .Cod® (I860). Ss. 380 and 392 - 
Robbery or theft in dwelling house. 

Being enraged by slight provocation ac¬ 
cused. a domestic servant, committing 
murder of deceased at 9 P. M. — There- 
after accused continued thinking and weep- 
ing up to 4 A. M. — After that accused 
started breaking open boxes and packing 
stolen articles in trunk — Murder held 

be , sa £ to have connection 
with theft and offence fell under S. 380 and 
not S. 392. (Para 14) 

Anno: Penal Code, S. 380 N. 1; S. 392 N. 1 # 

r-^ ra L Ran ?» f , or Appellant; L. N. Sethi, 
Govt. Advocate, for the State ^ 

CASES CITED : 

(A) n-ll 1927 Eah 432: 28 Cri LJ 419 

Inv 1953 Cal 10: 1953 Cri LJ 128 

(C) ( o3) AIR 1953 Cal 12: 1953 Cri LT lfifi 

JPj AIR 1938 Pesh 5: 39 Cri LJ 448 

(E) (20) AIR 1920 Pat 471: 21 Cri LT 70 S 

(F) (’18) AIR 1913 All 298' 19 Cri LJ 209 

}g> <’??> AIR 1938 Pat 352: 39 CriU 0 725 

cn Aw’ ai'r S 7 IS X S: 18 Cri u 623 

(K) no air S au eoj VcS u mi 5 

(L) (-33) AIR 1933 All 31' 34 Cri LJ 489 

(M) (-42) AIR 1942 Lah 27L 44 Cri LJ 77 

c jyPpMENT : This is an appeal by one 
Sant Ram, aged 22 , of village Droll in Kangra 

s£Ss 'SS “c- C ° nvict , ion by the learned 
sessions Judge, Sirmur, fo r offences ouni<;h- 

able under ss. 302 an d 392, I. P Q JtTS* 

SFg f^Montor iife’and five 
>ears R. I. imposed upon him under the 
pectwe^sections. the sentences'^ c ?n- 

ed (2 bv T th P P ^tfl!! 0 o St ° ry - 88 found establish- 
^ earn cd Sessions Judge, is as tnU 

came to Naban iu^eaSi 

(P W 1 V and ca ? ually me t one JiWnu 
10 >; Ji'vanu introduced him to his 

m , a ?i er Kr - Pra tap Singh (P. W 19) 

l95 d ? th ^r at o r . enga l? d the appellant on*18-1- 
chUd aged IJ year,, a maid trSm it 
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Sandla who looked alter tne child, a servant 
named Chambei Singn (P. V/. 25) and the 
present appellant. Cnambel Singh also went 
away on 21-1-1952 to attend a marriage. 
That night, i.e. on the night between the 21st 
and 22nd January 1952, the appellant com¬ 
mitted tne murder of Mt. Sandla, and alter 
breaking open a number of boxes he stole 
golden and silver ornaments and Rs. G.300/- 
in currency notes. Tne murder was commit¬ 
ted by tying a ‘pashmina shawl and a mullier 
so tightly round the mouth and the neck o£ 
Mt. Sandla that, in the opinion of Dr. Nirmala 
Devichand (P. W. 27), death was caused by 
strangulation and the consequent asphyxia. 

(3) The crime was detected early the follow¬ 
ing morning by Atma Ram (P. W. 2), a servant # 
of Kr. Pratap Singh’s cousin Kr. Jitendra 
Singh (P. W. 8), wnen he went as usual to 
fetch milk from Kr. Pratap Singn’s house. 
Nobody responded to Atma Ram’s calls and 
the only person he found in the house was 
Kr. Pratap Singh’s child who was crying. 
Atma Ram took the child to his master and 
the latter along with Mohan Singh (P. W. 1), 
Mansa Ram (P. W. 3), and Sri Gopal (P. W 
28) went to Kr. Pratap Singh’s house and 
found the dead body oi Mt. Sandla lying in 
a courtyard with her hands and feet tied and 
also her face and neck, as aforesaid, and locks 
of boxes broken open and things scattered about. 
Kr. Jitendra Singh soon lodged the first infor¬ 
mation report and the police arrived and, 
sending the dead body to the Civil Hospital 
at Nahan for post-mortem examination, locked 
and sealed the house until the arrival of Kr. 
PrataD Singh the same evening. As the newly 
appointed servant, the present appellant, was 
found missing, suspicion naturally fell. upon 
him, and he was eventually # arrested in ms 
own village in Kangra district on 4-4-19o2. 
On the same date the stolen property includ¬ 
ing currency notes worth Rs. 4,000/-, and 
some articles which the appellant had purchas¬ 
ed with the stolen money, were recovered by 
the police in the same village at the pointing 
out of the appellant from the houses of the 
appellant’s brother-in-law Mahant (P. W. 2 b) 
and his uncle Labhu (P. W. 31) and one other 
also named Mahant (P. W. 29) The appellant 
was brought to Nahan on 7-4-1952. Tne fol¬ 
lowing day he expressed his desire to make a 
confession and was sent to Ch Hardajal 
Magistrate first class (P. W. 9). No Magis- 
trate was, however, in station on that or the 
following day except Sn C L. Kapila, who 
was to hold the inquiry The confession was 
accordingly recorded by Cn. Hardayal (P. W. 
9) on 10-4-1952. 

(4) The appellant was committed to Ses¬ 
sions on 15-5-1952 for the of ] ei 1 ' ces ,. for , 

he was convicted as aforesaid by the learned 
Sessions Judge on 11-9-1952. There is no 
direct evidence and the conviction is based 
on the confession of the appellant and its 
corroboration in material particulars I shall 
first deal with certain arguments of a legal 
and technical nature of the learned counsel 
for the appellant, for if some of those argu¬ 
ments are accepted much of the ProsecuU n 
evidence would be eliminated and that whici 
would be left would be too meagre to sustain 
the conviction for murder. 

(5) The first argument of the learned counsel 
for the appellant relates to tae charge of 


murder. He contended that the charge did 
not contain the words “intentionally or 
knowingly”, as given in the model charge 
under s. 302, I. P. C., in Rattan Lai and 
Dniraj Lais Law of Crimes. According to the 
learned counsel the said words constituted an 
essential ingredient of the charge of murder, 
and tnat therefore their omission from the 
charge had occasioned a failure of justice 
which was incurable under s. 537, Cr. P. C. 
A perusal of the charge, however, shows that 
it contained all the details of the manner in 
which the murder was alleged to have been 
committed. Tnat being so, the appellant must 
have understood it thoroughly that the charge 
against him was that he had committed tne 
murder intentionally or knowingly although 
those words were not actually used. These de¬ 
tails were also put to the appellant when he 
was examined in the Court of the committing 
Magistrate and again in the Sessions Court 
under s. 342 of the Code.’ It is clear, there¬ 
fore, that the charge did not really suffer 
from the said defect, and that there had been 
no failure of justice as the appellant had not 
been misled in his defence. I am supported 
in this view' by a ruling of the Lahore High 
Court reported as —‘Allah Din v. Emperor', 
AIR 1927 Lah 432 (A). That was a case 
where in a charge under s. 498, I. P. C., the 
words knowledge or reason to believe were 
missing but it was held that the omission 
did not affect the case since the accused knew 
what they were charged with. 


(6) The next argument of the learned coun- 
s] was that the provisions of s. 211(1) <af the 
:ode had not been properly complied with in 
hat he was questioned under that provision 
ftei an order of commitment had been made 
iy the Magistrate under s. 213. He cited the 
wo rulings reported as —‘Sripati Duley v. 
It ate’, AIR 1953 Cal 10 (B), and — Kashinath 
)as v. Kalipada Das’, AIR 1953 Cal 12 (C). 
choxe it has been held that the provisions oi 
Is 211 and 212 are substantial provisions oi 
irocedure the non-compliance with which is 
lot curable by the provisions of s. 537 ^r. 

> C. The reasoning behind those runnoS 
iras that if the accused is not required under 
211(1) of the Code to give in orally or in 
Writing a list of the witnesses whom he wishes 
o be summoned to give evidence on his trial 
>efore making an order of commitment, the 
Magistrate is deprived of the oPPO^urnty o 
zeroising his discretion under s. 212 of sum- 
noning and examining any of the said wit 
leases which might conceivably have resulted 
n the accused being discharged The two rul 
ngs cited by the learned counsel are, however, 
listinguishable since in one of them the P^ 
visions of s. 211(1) were not at all compl ed 
,vith and in the other they were complied wit 
ifter making the order of commitment 
he accused gave a list of witnesses hi the 
.resent case even if it be supposed that 
ippel'.ant was examined under s. 211(1)I a ^ 
he making of the order of commitment, 
-efused to § give any list of witness before 
;he committing Magistrate and stated th . 

would submit such a list m the Cou * °u e stion 
sion. That being so, there was no que 
if the Magistrate exercising the cUscr 
under s. 212 of the Code of summoning q[ 
examining any of those wit 
possibly discharging the accused. 
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In the next place, it is not borne out that 
the inquiry from the accused under s. 211(1) was 
in this case made after the passing of the order 
of commitment. The learned counsel for the ap¬ 
pellant sought to draw tnat conclusion from 
the fact tnat in the order-sheet the- writing of 
. the order of commitment preceded the Jesuit 
of the examination of the accused under S. 211 
(1). The record of the case, however, shows 
that the page containing the question and 
H answer of the accused under s. 211 ( 1 ) precedes 
the order of commitment, all the i ages of the 
record being duly stitched and seiiahy num¬ 
bered. 1 This state of the record confirms the 
presumption that judicial and olliciai acts have 
been regular]y performed. A perusal of the 
order-sheet relied upon by the learned counsel 
for the appellant shows that the examination 
of the accused under s. 211 ( 1 ) was mentioned 
at the end by way of an addendum because 
it had not been mentioned at its proper placo 
in the sequence of events of the day. This is 
clear from the use of the word ‘neez’, or also, 
before the relevant sentence. That this is the 
correct interpretation to be put upon the order- 
sheet is further confirmed from the fact that 
the sentence in question appears after it had 
been mentioned in the order-sheet that the ac¬ 
cused had been sent to the judicial lock up. 
It could not possibly bo suggested that the ac¬ 
cused was examined under s. 211 ( 1 ) after he 
had been sent to the judicial lock up The 
argument of the learned counsel relating to 
non-compliance with the provisions of s 211 ( 1 ) 
of the Code has, therefore, no force. 


(7) The next argument of the learned coun¬ 
sel for the appellant was directed against the 
^examination of the appellant under s. 342 of 

cUm 0d ^u^ tne Court of t,le committing Magi- 
strate This statement of the accused was 

tendered in tne Sessions Court under s 287 of 

SjtiS' If**}* iS , mark f d Ex - R LL - con- 
tention of tne learned counsel was that the 

^?, te u rnent ' va ? inadmissible in evidence inas- 

^ dld not contain the certificate, as 
lequued by s 364(2) of the Code, that the re¬ 
cord contained a full and true account of the 
n ? ad ^ by the accu sed. There is a 

St fl of e th f th f M^strate appended at the 
loot of the statement to the effect that 

co?ded Sta !n me w ° f the accused wa s re- 
d .», h s presence and hearing and 
toe same had been heard and ad- 

by th e accused to be correct 
4u not . the fur ther certificate, as re- 
by the said provision, that the record 
contained a full and true account of the s Ste 

S ."‘ft, br , l, “ ", CUSK| - 1^1© Magistrate 

??«5SS. T&Z Z Z d 

^tamtf t c)f 0 'i?\ It is . sur Prising that a rubber 
Cowrf ^ houId haVe g°t prepared for the 
S?“ rt to question Which faffed to comniv 

364 h nf°th j he ' m P° rta nt ingredients of P s y 
P ode - The attention of the DistriS 

Magistrate in question will be Invited to th«! 
fact so that the mistake may be rectifieH in 

MHSRPjefiS 


that section that the statement in question was 
a lull & true account of the accused, & because 
tne error had injured the accused as to his 
defence on the merits. In support of his argu¬ 
ment he cited the ruling reported as —‘Kishan 
Chand v. Emperor', AIR 1938 Pesh 5 (D). 
That was a case where the Magistrate had 
omitted to sign the certificate prescribed by 
s. 1(34 of the Code. It was, however, held that 
tne detect was cured since no prejudice had 
been shown to nave been caused to the accus¬ 
ed due to the omission. The main thing to 
see, therefore, is whether the error had injur¬ 
ed the accused in this case as to his defence 
on the merits. 

(8) It was stated by the learned counsel for 
the appellant that he had instructions to say 
that his client stated before the committing 
Magistrate when conironted with his confession 
tnat he had made the confession at the inst¬ 
ance of the police and that it was incorrect. 
No such statement actually appears in Ex. P. 
el, That, it was argued by the learned counsel 
for the appellant, was immaterial since the 
Magistrate had failed to certify that the record 
contained a full and true account of the state¬ 
ment made by the accused. It is, however 
noteworthy that no such allegation was made 
oio ^ccusedwhen he was examined under 
s. 34- of the Code in the Sessions Court All 
tnat he stated when confronted with Ex. P 
LL was that it was incorrect and had been 

S?*-.® 8 * result L of tutoring by the police. 
He did not say that he had made a certain 
statement which was missing from Ex. P. LL 
The aforesaid statement made by the counsei 
ap P ell ? nt in this Cqurt on instructions 
l.om his client was, therefore, clearly an after- 

Mm- ?f K re . *1 one other ^Portant reason 
frw.SS* ‘ bat the accused could not possibly 
m^fn- ade o the said statement before the com- 
mitung Magnate under s. 342. A perusal of 

nnrW sh ?u v that in that statement 

under s. 342 before the committing Magistrate 

ac -- d Vlrt . ually reiterated almost every 

fnre thii t li is incred ‘ble, there- 

lore, that he should have further stated before 

the committing Magistrate that the confession 

was incorrect or that it had been made at the 

instance of the police. The foundation for the 

argument that the omission in question had 

SS? S* f accused as 10 his defence on the 
meats, therefore, totally vanishes. As to wK 

ther in f3ct the record Ex P LI contain^ 
a h fu ’ l and tru e account of' the statement of 
the accused under s. 342 in the Court of the 
committing Magistrate, there is at least thf 
certificate that the statement was read out to 

Had” tee l>ta to be cS,et 

cnnM ^ any , omjs sion, the accused 

s* a *u 

the */e C cT e “t l 1 ‘ he iSn?* 6 ! hSTthS 

Code^and thatch CU , re . d under s - 533 of the 
Lode, and that the statement of the appellant 

Ex- P. LL was admissible in evidence 


sel‘tff by the learned coun- 

aSeS because no t Il£ de did ' not cur * the 
Decause no evidence was taken under 


s l42 eX ^i ned - by the ***»* Judge S 

s. 342 With a view to enabling him to exnlafn 
the various circumstances appearing® S thS 
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evidence against him, and at the end he was 
asked generally whether he wished to say any¬ 
thing else. No specific question was, however, 
put to him as to whether he meant to adduce 
evidence, as required by s. 28‘J(1). It was, 
therefore, contended by the learned counsel 
for the appellant that the conviction and sent¬ 
ence of the appellant should bo set aside on 
the authority of —‘Raghu Bnumij v. Emperor', 
AIR 1920 Pat 471 (E). That case is, however, 
distinguishable since there was a total omission 
of the examination of the accused under s. 
342. On the other hand, there is a ruling of 
the Allahabad High Court reported as — 
Premgir v. Emperor', AIR 1918 Ail 298 (F), 
where an omission under s. 289(4) of the Code 
by reason of the accused not having been called 
upon to enter on his defence was held to have 
been covered by the provisions of s. 537 of 
the Code as it was manifest that the accused 
was not in any way prejudiced by the omis¬ 
sion One of the circumstances taken into con¬ 
sideration in that case was that the accused 
was defended by a pleader. In the present 
case also the appellant was defended by a 
counsel in the Sessions Court, so that if he 
did mean to adduce any evidence his counsel 
could not have failed to mako that request 
before the Sessions Judge. It is noteworthy 
that in answer to the said general question 
the accused did say that all the recovered 
articles had been purchased by him from 
Nabha and other places and that he was pre¬ 
pared to prove that fact provided he was 
sent there to find out the names of the per¬ 
sons from whom he had made the purchases. 
He further stated that he did not know their 
names and could not furnish any list. 

It is manifest, therefore, that the matter of 
adducing evidence was pointedly . in the 
mind of the accused when he made this state¬ 
ment, and that the only wish expressed by 
him was to be allowed to go to Nabha to as¬ 
certain the names of the persons from wnom 
he had made the alleged purchases. That re¬ 
quest of the accused was turned down by the 
learned Sessions Judge, as his order-sheet 
show’s, and the learned counsel for the appel¬ 
lant did not question that order. The accused 
did not express any wish to produce any 
other evidence. It has also been noticed that 
he refused to give any list of witnesses to 
the committing Magistrate, adding that h£ 
would do so in the Sessions Court. Even in 
the argument before me the learned counsel 
for the appellant did not point out the evid¬ 
ence which the accused would have produced 
had he been interrogated by th0 o S^ si0 ? s 
Judge under the provisions of s. 289(1). in 
thesq circumstances, I am clearly of the opi¬ 
nion that this omission also occasioned no 
failure of justice and was. therefore, covered 
by the provisions of s. 537 of the Code. 
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the Magistrate. That criticism is, however 
not applicable to the confession in the present 
case. The Magistrate, Ch. Hardayal (P t W. 9) 
who recorded the confession, did not only 
state in the Sessions Court that he recorded 
the confession after fully satisfying himself 
that the deponent was making it voluntarily, 
but he has left enough material on the record 
of the confession in the shape of questions 
and answers from which the Courts before 
whom the confession is used can be satisfied 
that the confession was in fact voluntary. 
Apart from giving the warning and explana¬ 
tion as required by s 164(3), the Magistrate 
further asked the appellant whether he was 
making the statement on the persuasion of 
the police, whether he was making it of his 
own free will and why he was making the 
confession. The appellant was produced before 
the Magistrate from police custody, but the 
Magistrate had the handcuffs taken off and 
removed the police from the court-room. He 


(10) Lastly, the learned counsel attacked the 
admissibility of the confession of the appellant. 
It was argued by him on the authority of 
‘Emperor v. Ramsidh Rai’, AIR 1938 Pat 352 

(G). that it is not enough for the Magistrate 
to record the confession and say that he was 
satisfied as to its voluntary nature but that 
the Courts before whom the confession is 
used must have materials on which they can 
be satisfied that the confession was in fact 
voluntary In that case the record did not 
show that any such question was asked by 


further assured the appellant that after.his 
statement had been recorded ho would not be 


sent to the police custody but to the judicial 
lock up. and in point of fact the appellant 
was sent to the judicial lock up after his 
statement had been recorded. After observing 
all these formalities the Magistrate gave the 
appellant half an hour for deliberation, and 
it was only after that that he proceeded to 
record the confession. The Magistrate was, 
therefore, fully justified in saying that he re¬ 
corded the confession after fully satisfying 
himself that it was being made voluntarily. An¬ 
other ruling cited by the learned counsel was 
—‘Jiubodhan v. Emperor', AIR 1917 Pat 475 

(H), but the condition laid down in that ruling, ^ 
namely, that the Magistrate is bound to ques¬ 
tion the accused closely as to his motive in 
making a confession, is also substantially 
satisfied in the present case, for the Magistrate 
did ask him as to why ho was making the 
confessional statement. Of course, it cannot 
be said that the appellant was questioned 
closely as to his motive, as laid down in this 
ruling, but that is not absolutely necessary. 
All that s. 164(3) requires is that no Magis¬ 
trate shall record a confession unless, upon 
questioning the person making it, he has rea¬ 
son to believe that it was made voluntarily. 
What shape or form the questions are to taKe, 
and how closely are the questions to he put 
to the accused, are matters which must be 
left to the discretion of the Magistrate ac * 
cording to the facts and circumstances oi 
each case. It may be that in a certain case 
the Magistrate would not be justified in re¬ 
lieving that the confession was being maae 
voluntarily unless he questions the accusea 
closelv as to his motive in making the con¬ 
fession. In another case the Magistrate may 
not have put any question to the areused 
to his motive, and yet the precautions taKen 
bv him and the other questions put by mra 
to the accused might be sufficient .to satisiy 
him that the confession was being made 
voluntarily. I am supported in this 
a ruling of the Orissa High Court reported 
as — ‘Suka Misra v. the State, AIR 1951 

(I). To the same effect is a ruling q ta te\ 
Court reported as — ‘Ranjha v. the 
AIR 1951 Him-P. 75 (J). where t was^^ 
down that it was not necessary that the i fc 
trate should ask the accused as to way 
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was going to make the confession, and that all 
that was necessary for him to do was to have 
satisfied himself by questioning him that he 
,was making the confession voluntarily. The 
satisfaction of the Magistrate on that score in 
the present case was fully justified, as ad¬ 
verted to above. For the same reason another 
ruling cited by the learned counsel for the 
appellant, i.e., — 'Patey Singh v. Emperor’ 
AIR 1931 All 609 (K), which makes it incum¬ 
bent upon the Magistrate not merely to put 
a the usual formal questions but to direct his 
J attention to the circumstances under which 
^ the confession came to be made has no appli¬ 
cation here. 

(11) Stress was laid by the learned counsel 
for the appellant on other ruling reported as 
— ‘Nazir v. Emperor’, AIR 1933 All 31 (L), 
where it was laid down as follows: 

“It has been stressed over and over again 
that when a confession is made and sub¬ 
sequently retracted, the committing Magis¬ 
trate and the Sessions Judge should enquire 
into all the circumstances in which it was 
made and those in which it was subsequently 
retracted.” 

It cannot, however, be said that this salutary rule 
was not followed by the Sessions Judge in the 
present case. Those circumstances may brief¬ 
ly’be examined again. Most of the stolen 
property had already been recovered at the 
instance of the appellant on 4-4-1952. He must 
have, therefore, realised that the game was 
up and that he had better confess the guilt. 
A perusal of his confession will show that he 
was smitten with remorse immediately after 
the commission of the murder. There was no¬ 
thing strange, therefore, for such a man to 
u have made a clean breast of the whole thing 
T when he realised that there was no escape for 
him. Furthermore, the appellant was not in 
police custody for an unduly long time, and 
there was no undue delay in the police pro¬ 
ducing him before a Magistrate after he had 
expressed his desire of making a confession, 
it is also noteworthy that in the Sessions 
t-ourt, where the confession was retracted for 
me first time, no allegation of torture or of 
pressure of any kind was made by the appel- 
J, 3 " 1 fgainst the police, for all that he said 
■ was that he had been tutored by the police 
the statement. The circumstances 
immediately attending the making of the con- 

ve h*" referred to above in speak- 
wh 01 th L Precautions taken by the Magistrate 
wno recorded the confession and the questions 
t0 . the appellant. As regards the 
in which the confession was re- 
iracted, it i s significant that the retraction did 
J 1 ,®*. tak ®, Piace until after the entire prosecu- 
^nn«. e o dence had been recorded in the Ses- 
al3i Co i urt ' 2111(1 this ^spite the fact that the 
ppeuant was represented by a counsel from 

i refro^ mm ^ ncement of the trial. This tardy 
% ^ses all its force when it is borne 

in mind, as adverted to above, that the con- 
W *u was adhered to by the appellant be- 
jore the committing Magistrate. I therefore, 
thpf' .l&e* with the learned Sessions Judge 

> v^Sta “ ““ present case was 

next question is whether the con- 
retShS true, } E Y en ln the case of a nominal 

I IKS th< ? present caso > the mie ° f 

aution which requires a retracted confession 


to be corroborated in all its material parti¬ 
culars before forming the basis of conviction 
must be followed. The evidence produced in 
this case fully satisfied that rule. The con¬ 
fession begins by stating the circumstances in 
which the appellant secured employment with 
Kr. Pratap Singh, and these find corrobora¬ 
tion from the statements of Jiwanu (P. W. 10), 
Ram Gopal (P. W 4), Kr. Pratap Singh (P. 
W. 19) and Chambel Singh (P. W. 25). The 
last two of these witnesses further corroborate 
the confession with regard to the number of 
days the appellant was in Kr Pratap Singh’s 
service before he committed the offences and 
the absence ofKr. Pratap Singh & the other ser¬ 
vant Chambel Singh on the crucial night. 
There is of course no eye-witness to corrobo¬ 
rate the details of the murder and theft, but 
that part of the confession finds ample corro¬ 
boration in the medical evidence of Dr. Nir- 
mala Devichand (P. W. 17), in the fact of the 
muffler with which the deceased was stran¬ 
gulated being identified by Jiwanu (P. W. 10), 
Kr. Pratap Singh (P. W. 19) and Chambel Singh 
(P. W. 25) as belonging to the appellant, in 
the recovery of the stolen property at the in¬ 
stance of the appellant from his village on 
4-4-1952 and in the identification of that pro¬ 
perty by Kr Pratap Singh (P. W. 19) and 
Abdul Karim (P. W. 32) as belonging to them. 
It has to be noted here in passing that the 
ornaments and currency notes in question had 
been entrusted to Kr Pratap Singh for sate 
custody by Abdul Karim. Indeed, the learned 
counsel for the appellant had no criticism to 
offer against these recoveries, and he did not 
advance any argument against the culpability 
of the appellant for the theft of those articles. 
On foot of the appellant’s confession and the 
said corroborative evidence, therefore, I have 
no hesitation in holding that the appellant was 
responsible for the strangulation of Mt. Sandla 
which resulted in her death, and that he com¬ 
mitted theft in the house of Kr Pratap Singh 
on the night in question. 

(13) A word about the actual offences com¬ 
mitted by the appellant. In this connection, 
there can be no doubt about the soundness of 
the proposition propounded by the learned 
counsel for the appellant on the authority of 
— ‘Ghulam Mohammad v. Emperor’, AIR 1942 
Lah 271 (M), that a confession, if accepted at 
all, should be accepted as a whole The learned 
counsel contended that all that the confession 
established was that the appellant had tied the 
deceased’s mouth with his muffler and with 
the deceased’s pashmina shawl, and that this 
did not prove that he had strangulated her The 
medical evidence, however, shows that the 
mouth and the neck of the deceased were tied 
nrst with the woollen muffler and above that 
with the shawl and that th$ skin of the whole 
s due to tight compression by 

the folds of the muffler and had become hard 
and parchment like. That evidence is further 
u that on dissection the soft tissues 

showed ecchymosis of blood in subcutaneous 
tissues and adjacent muscles and that the third 
nng of the trachea was fractured. It is clear, 
therefore, that strangulation and the conse¬ 
quent asphyxia were the direct result of the 
appellant having tied the mouth and neck of 

XLSSS?®** J ' 11 * 1 0Wn muffler and the 
deceased s pashmina shawl. The learned Ses¬ 
sions Judge was right in holding that the ai>- 
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pell ant knew that this act of his was so im¬ 
minently dang-rous that it must, in all probabi¬ 
lity, cause death, or such bodilv injury as was 
hkely to cause death. It is further clear that 
the appellant committed the act without any 
excuse for incurring the risk of causing death 
or such injury as aforesaid since he has ad¬ 
mitted in his confession that the only reason 
why he acted in this manner was that the 
deceased, whose age has been given in the post¬ 
mortem report as between 35 and 40. and whom 
the appellant has repeatedly described in his 
confession as an old woman, had abused him 
for having broken a spoon and threatened to 
get him imprisoned by reporting the matter 
to the master when lie returned. The act of 
the appellant, therefore, clearly fell within the 
purview of para. 4 of S. 300, I. P. C., and 
amounted to murder. 

(14) I am, however, not in agreement with 
the learned Sessions Judge that the appellant 
was guilty of the offence of robbery. True, the 
appellant did commit theft, but theft is robbery 
if, in order to the committing of the theft, or 
in committing the theft, or in carrying away 
or attempting to carry away property obtained 
by the theft, the offender, for that end, volun¬ 
tarily causes or attempts to cause to any 
person death or hurt or wrongful res¬ 
traint. or fear of instant death or of 
instant hurt, or of instant wTongful restraint, as 
defined in S. 300. I. P. C. These conditions 
are not satisfied in the present case since ac¬ 
cording to his confession the appellant committ¬ 
ed the murder at about 9 P. M., being enraged 
with the deceased’s abuses and threat. There¬ 
after he continued thinking and weeping up 
to 4 A. M., and during this interval he even 
heated the milk and gave it to the child to 
drink. It was only after 4 A. M. that he start¬ 
ed breaking open locks of boxes and 
packing the stolen articles in a trunk. 
It cannot, therefore, be said, or at 
least said with certainty, that the murder 
had any connection with the theft. It appears 
that the appellant committed the murder on 
the very slight provocation of having been 
abused by the deceased for breaking the spoon 
and threatened to be complained against to the 
master of the house on his arrival, that he was 
filled with remorse thereafter and that it was 
only as an afterthought that he committed theft 
about seven hours subsequently. I hold, there¬ 
fore, that it was not the offence of robbery 
under S. 392 but of theft in a dwelling house 
under S. 380, I. P. C., that was committed by 
the appellant. At the same time, I see no rea¬ 
son to reduce the sentence of five years’ rigor¬ 
ous imprisonment under this count. 

(15) The result is that the appeal is dismissed, 
the conviction of the appellant & the sentence of 
transportation for life under S. 302, I. P. C., 
are maintained, and his conviction under S. 
392 is altered to one under S. 380, I. P. C. f 
but the sentence of five years’ rigorous im¬ 
prisonment is maintained. The two sentences 
will run concurrently. 

B/G.M.J. Order accordingly. 
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Devi Das, Plaintiff-Appellant v. Bushahr 
Sangh, Defendant-Respondent. 

First Appeal No. 16 of 1951, D/- 18-5-1953. 


Sangh (ChowdJinj J. cj 

(a) Limitation Act (1908), Ss. 5, 14 — Ap¬ 
plicability of principle of S. 14 to appeals. 

The principle of S. 14 is applicable by 
analogy to appeals also to ascertain suffi¬ 
ciency of cause for extension of period 
under S. 5. AIR 1953 Him. P. 15, Rel. on. 

(Para 2) 

Anno: Limitation Act, S. 5 N. 9; S. 14 N. 6. 

^ 00 Limitation Act (1908), S. 14 — “In good 


Where there are conflicting views on a 
certain point and a party adopts one of 
the views, it should be taken to have acted 
in good faith even though the Court adopts 
the contrary view. AIR 1941 Pesh 74, Rel. 
on. (Para 3) 

Anno: Limitation Act, S. 14 N. 20. 

(c) Limitation Act (1908), S. 14 — ‘In good 
faith.' 

Held that the appeal was prosecuted in 
good faith, though of course wrongly, in 
the Court of the District Judge. (Para 4) 
Anno: Limitation Act, S. 14 N. 20. 

(d) Limitation Act (1908), S. 5 — Existence 
of circumstances contemplated by S. 14. 

Though an appellant has to account for 
every day of the delay in filing an appeal, 
if by the exclusion of time under S. 14 the 
appeal be still within limitation, the appel¬ 
lant will be deemed to have explained 
every day of the delay. Case law discuss¬ 
ed. (Paras 6, 15) 

A.nno: Limitation Act, S. 5 N. 9. 

(e) Civil P. C. (1908), O. 20, R. 16; O. 41, R. 
1 — Delegation of function by Commissioner 
io others. 


The order passed by the trial Court ap¬ 
pointing the Commissioners does not em¬ 
power them to delegate their function to 
anybody else. Though this objection is not 
taken before the trial Court, it cannot for 
that reason be shut out in the High Court, 
in appeal when it appears to be well- 
founded on the very face of the record. 

(Para 18) 

Anno: Civil P. C., O. 20, R. 16 N. 2; O. 41, 
R. 1 N. 12. 

Man Mohan Nath, Labh Singh and 
K. R. Khosla, for Appellant; Thakar 
Dass and Rattan Chand Sud, for Respondent. 
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JUDGMENT : This is a first appeal by the 
plaintiff Devi Das Mahajan against the judg¬ 
ment and decree of the learned Subordinate 
Judge of Rampur Bushahr, dated 28-12-1950, 
whereby his suit as agent for rendition of ac¬ 
counts* and recovery of Rs. 100/-, or what¬ 
ever be found due on the taking of accounts, 
was dismissed, and a decree for Rs. 22,081/-/G 
^ was passed against him and in favour of the 
M principal, the defendant Co-operative Society 
w known as the Bushahr Sangh of Rampur. 

(2) The appeal, filed on 31-7-1951, being 
prima facie time barred under Art. 156, Limi¬ 
tation Act (hereinafter referred to as the Act), 
which prescribes a period of 90 days from the 
date of the decree appealed from, the plain¬ 
tiff-appellant filed along with the appeal an 
application for extension of period under S. 
5 read with S. '14 of the Act. It appears that 
well within the 30-days period prescribed under 
Art. 152 of the Act the plaintiff filed an ap¬ 
peal against the aforesaid judgment and de¬ 
cree in the Court of the District Judge Mahasu 
on 22-1-1951. On a preliminary objection taken 
on behalf of the defendant-respondent that 
the appeal did not lie in that Court but in 
the Court of the Judicial Commissioner, the 
learned District Judge upheld the objec¬ 
tion by his judgment and order dated 13-7- 
1951 and directed that the appeal be returned 
to the appellant for presentation to the proper 
Court. The appeal was actually returned on 
18-7-1951, and, as adverted to above, it was pre¬ 
sented in this Court on 31-7-1951. S 14 no doubt 
, applies in terms only to suits, but as held in 
f —Munshi Ram v. Raghubir Chand\ AIR 
* 1953 Him P 15 (A), relying upon —‘Rajendra 
Bahadur v. Rajeshwar Bali 1 , AIR 1937 PC 276 
(B), the principle of that section is applicable 
by analogy to appeals also to ascertain suffi¬ 
ciency of cause for extension of period under 
S. 5 of the Act. The cause of action for the 
proceeding of appeal before the District Judge 
was the same as that for the present appeal, 
and the District Judge was unable to enter- 
lam that proceeding for want of jurisdiction. 

* order that the plaintiff-appellant may be 
entitled to the benefit of S. 14 all that remains 
|o be seen therefore is whether he prosecuted 

' before the District Judge with due 

diligence and in good faith. 

* <? ) _, U ," der Para 31(b), Himachal Pradesh 
tcourts) Order, 1948, the appeal being from, 
a decree of a Subordinate Judge valued at 
more than Rs. 5,000/-, it should have been 
“lad m the Court of the Judicial Commissioner. 
im£vn 0n J en ** on °* Earned counsel for the 
y, ant - however, was that as the suit was 

J 2* ^ S- 100/- he filed the appeal in the 

0 , the District Judge. In support of his 

i M^ l0 TT, he relied u P° n a ™li n g of the 
nor* s *? lg h Court, —‘Ramadoss v. Appala- 
“W®! AIR 1943 Mad 685 (C). That was 
ana / for accou nts of a dissolved partnership 
ana for possession of the plaintifFs share of 
Ja ,P artn *rship assets. The plaintiff had valu- 
rol l ef at Rs. 100/-. The suit was dis- 
® dficre * tor Rs. 4,000/- odd was 
npJ, a8 f ins t him. He thereupon filed an ap- 
val uing the relief at Rs. 100/-. Reiving 

as°^‘Po- rUl ii n v S-u the Privy Counci l reported 
« — Faizullah Khan v. Mauladad Khan', AIR 


1929 PC 147 (D), and a Full Bench ruling of 
the same High Court reported as —‘In re 
Dhanukodi NayakkaF, AIR 1938 Mad 435 (FB) 
(E), it was held that in the matter of valua¬ 
tion of an appeal under S. 7(iv)(l), Court Fees 
Act, the plaintiff-appellant had greater freedom 
than the defendant-appellant and the plaintiff- 
appellant could vaiue his relief in the maimer 
in which he could value it in the plaint. Re¬ 
liance was placed on that ruling before the 
District Judge also, but the contention of the 
plaintiff-appellant was not accepted. The Dis¬ 
trict Judge referred to a number of rulings, 
and he held, and quite rightly, that the pre¬ 
ponderance of authority was that in an ac¬ 
counts suit it is the %'alue of the amount of 
decree that determines the Court of AppeaL 
Now, where there are conflicting views on a 
certain point and a party adopts one of the 
views, it should be taken to have acted in 
good faith even though the Court adopts the 
contrary view. —‘Shivan Ditta v. Radha 
Kishan’, AIR 1941 Pesh 74 (F). 

(4) The learned counsel for the defendant- 
respondent however referred to the notification 
No. J. 79-22/48, dated 3-11-1948, published in 
Part II-A of the Gazette of India, dated 13-11- 
1048, passed by the Judicial Commissioner 
with the previous sanction of the Chief Com¬ 
missioner under the proviso to para 31, 
Himachal Pradesh (Courts) Order, 1948, where- 
under appeals from decrees and orders of 
Subordinate Judges in unclassed suits of value 
not exceeding Rs. 100/- have to be preferred 
to the Senior Subordinate Judge. The present 
is no doubt an unclassed suit, and it was, 
therefore, argued that, if Rs. 100/- was taken 
by the appellant as the value of the suit, the 
appeal should under the said notification have 
been filed in the Court of the Senior Subordi¬ 
nate Judge and not in that of the District 
Judge. It was further contended, relying upon 
—‘Brijmohandas v. Sadashiv’, AIR 1940 Bom 
5 (G), that a proceeding contrary to a clearly 
expressed provision of law cannot be regard¬ 
ed as prosecuting another civil proceeding in 
good faith under S. 14. The history of the 
Court at Rampur Bushahr is, however, ad 
extremely chequered one. When the present 
suit was filed on 7-12-1948 the presiding officer 
of the Court was Sri Dina Nath, who exer¬ 
cised the powers of a Senior Subordinate 
Judge. In between that date and 28-12-1950, 
when the suit was eventually decided, there 
were many changes of officers and their po¬ 
wers. 

t j ri „ Nath remained Senior Subordinate 
Judge till 8-7-1949 and was succeeded by Sri 
Om Parkash in the same capacity. Sri Om 
Prakash was transferred to Jubbal as Senior 
Subordinate Judge on 29-1-1950 and Sri Harish 
Chandra succeeded him at Rampur Sri Harish 
Chandra had only the powers of a Subordi¬ 
nate „ u ?^° Rs - 50 °/' and he held the 

office till 20-9-1950, when he was succeeded by 
Sri A. S. Bhatnagar. Sri A. S. Bhatnagar was 
also a Subordmate Judge, and it was he who 
decided the present suit as such on 28 - 12 - 1950 . 
It appears that after the transfer of Sri Om 
Prakash from Rampur to Jubbal the present 
case was transferred to the Court of. his sue- 
cessor-m-offlee, who was a Subordinate Judge, 
by an order dated 16-2-1950. N 0 noticed 
this order appears, however, to have been 
given to any party, and the case continued In 
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the same Court although after the transfer of 
Sri Om Prakash the succeeding presiding 
officers until the decision of the case were in¬ 
vested with only the powers of a Subordinate 
Judge and not of a Senior Subordinate Judge. 
It also appears that on 22-1-1951, when the 
appeal was filed in the Court of the District 
Judge, Sri Om Parkash was holding the 
office of a Senior Subordinate Judge at Jubbal. 
Strictly speaking, therefore, if Rs. 100/- was 
the valuation to be taken into consideration, 
tlie appeal should have been filed in the Court 
of the Senior Subordinate Judge at Jubbal. 

From what has been stated above, however, 
it is manifest that the suit was filed in the 
Court of a Senior Subordinate Judge, that it 
remained pending before two successive pre¬ 
siding officers with that power upto 29-1-1951 
and that it was transferred to the file of the 
succeeding presiding officer with only the po¬ 
wer of a Subordinate Judge by an order which 
was not notified to the parties. In the circum¬ 
stance, it was possible for the plaintiff to have 
remained under the misapprehension that the 
suit was instituted before and decided by a 
Senior Subordinate Judge, and therefore he 
cannot be blamed for having contravened the 
said notification. It may be added further 
that there is nothing to show that there was 
any public notification with regard to the po¬ 
wers of the presiding officers who succeeded 
Sri Om Parkash at Rampur. Another note¬ 
worthy fact is that when the appeal was filed 
in the Court of the District Judge no objec¬ 
tion was taken by his office as regards the 
maintainability of the appeal on foot of the 
said notification. Whether, therefore, the cor¬ 
rect valuation for purposes of appeal be taken 
as Rs. 100/- or Rs. 22,000/- odd, I hold that 
the appeal was prosecuted in good faith, 
though of course wrongly, in the Court of the 
District Judge. 

(5) There can also lie no doubt with regard 
to the appeal having been prosecuted with due 
diligence in the Court of the District Judge. 
As already noted, it was filed well within the 
shorter period prescribed by Art. 152, which 
required greater diligence than if it were to 
be filed within the longer period prescribed 
by Art. 156. All the conditions of S. 14 of the 
Act being thus satisfied, the plaintiff-appellant 
is entitled under that provision to the exclu¬ 
sion of time during which the appeal was pend¬ 
ing in the Court of the District Judge, i.e. to 
the exclusion of the 178 days from 22-1-1951 to 
18-7-1951. He is also entitled under S. 12 to the 
exclusion of the eight days from 29-12-1950 
to 5-1-1951 taken in obtaining a copy of the 
judgment of the trial Court. Thus he is en¬ 
titled to the exclusion of a total period of 186 
days The time which passed from 28-12-1950, 
the date of the judgment and decree of the 
trial Court, till 31-7-1951, when he filed the 
present appeal in this Court, amounted to 215 
days, which was 125 days in excess of the 
90-day period prescribed by Art. 156. This 
excess of 125 days was, however, far short or 
the aforesaid period of 186 days which the 
plaintiff-appellant is entitled under Ss. 12 and 
14 of the Act to have excluded in computing 
the period of limitation prescribed for the fil¬ 
ing of the present appeal. The appeal is, there¬ 
fore, clearly within limitation. It was, however, 
contended by the learned counsel for the de¬ 
fendant-respondent that the appellant could 
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have the benefit of S. 14 only upto 13-7-1951, 
when the District Judge delivered his judg¬ 
ment directing the appeal to be presented to 
the proper Court, or at the most upto 18-7- 
1951 when the appeal was actually returned 
to the appellant, but not thereafter. Accord¬ 
ing to him it was still incumbent upon the 
plaintiff-appellant to account for the remain¬ 
ing period of 18 or 13 days, as the case may 
be, until the institution of the present appeal 
on 31-7-1951, and as no explanation has been 
offered for this delay (which is no doubt a 
fact) the present appeal is still liable to be 
dismissed as time-barred. 

(6) The above contention of the learned 
counsel for the defendant-respondent has, in 
my opinion, no force. There can be no gain¬ 
saying the proposition of law, as enunciated 
in —‘Karora Singh v. Kartar Singh’, AIR 1951 
Simla 170 (H), a ruling cited by the learned 
counsel for the respondent, that an appellant 
has to account for every day of the delay in 
filing an appeal. But the view expressed by 
me above does not run counter to this propo¬ 
sition, for if by the exclusion of time under 
S. 14 of the Act the appeal be still within 
limitation, the appellant will be deemed to 
have explained every day of the delay. The 
rule of explanation-for-overy-day-of-delay has 
assumed prominence in cases where sufficiency 
of cause for not preferring an appeal or making 
an application within the prescribed period 
has been considered on an application of the 
provisions of only S 5 without any reference 
to S. 14 of the Act’. Take for instance, the 
aforesaid case of —‘Karora Singh in AIR 1951 
Simla 170 (H)\ where though the appellant 
reached Simla on 27-6-1948 he filed the appeal 
on 29-6-1948 and was unable to account for 
the delay of the intervening two days. In such 
cases there could be no doubt but that it is 
incumbent upon an appellant to offer some 
satisfactorv explanation for every day of the 
delay between the expiry of the period of limi¬ 
tation and the filing of the appeal thereafter, 
for otherwise he would not be entitled to ex¬ 
tension of the period of limitation under S. 5 
of the Act. 

It is, however, to be remembered that it is 
not a case of extension, but of exclusion, of 
time under S. 14. In other words, a party 
who makes out a case under S. 14 is entitled 
that the time during which the proceeding m 
question was pending should be totally dis¬ 
regarded in computing the prescribed period 
of limitation. So in the present case if the 
aforesaid 186 days are totally excluded or 
disregarded in computing the period of limita¬ 
tion, the total delay of 215 days is reduced 
to a delay of only 29 days, which is less than the 
90-day period prescribed under Art. 156 . i“is 
distinction between cases where only b. h nab 
to be applied and those where S. 14 com* jn 
for application has been clearly brought out 
by Sulaiman, J., (as he then was) in “Ram 
Rup v. Naik Ram’, AIR 1926 All 252 (I). That 
was a case where the lower appellate Court 
had dismissed the subsequent appealjgf ® 
19-2-1925 as time-barred because the 
had failed to account ^ th e ^lay tetwe 
that date and 12-2-1925 when the previous ap¬ 
peal was dismissed. The provisions of *>. [ 

do not seem to have been applicable in that 

case since it appears that the previous 
was dismissed by the District Judge on accou 
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of a defect in the Vakalatnama filed on behalf 
of the appellants, and not from defect of ju¬ 
risdiction or other cause of a like nature as 
contemplated by the section. His Lordship, 
however, was prepared to give the appellants 
the benefit of that section and was of the opi¬ 
nion that the time during which the previous 
appeal was pending should be taken into ac¬ 
count while exercising the discretion under S. 
5 of the Act. He went on, however, to observe 
that that did not absolve the appellants from 
their obligation to show that there was suffi¬ 
cient cause for not filing the appeal earlier 
than 19-2-1925. 
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contrary, it was approved, as I shall presently 
show, in a subsequent Privy Council decision. 
That ruling of the Punjab High Court stands- 
reported as —'Karm Bakhsh v. Daulat Ram’,. 
183 Pun Re 1888 (FB) (K). That was a case 


It will be observed that the case was decid¬ 
ed purely on a consideration of the provisions 
of S. 5, and therefore it is no authority for 
the view propounded by the learned counsel 
for the defendant-respondent that even though 
an appeal may be within limitation under °S. 
14 the appellant has still to explain the de¬ 
lay between the dismissal of the infructuous 
.appeal, when he becomes aware of his mistake 
in filing the appeal in a wrong forum, and the 
subsequent preferment of appeal in the proper 
Court. The aforesaid distinction between Ss. 
5 and 14 of the Act, though amounting to a 
mere obiter dictum in view of what has been 
stated above, serves to explain my point of 
view, and it has been expressed in the follow¬ 
ing terms : 

"As to the applicability 0 f S. 14 of the Limi¬ 
tation Act, it seems to me that there is a 
clear distinction between exclusion of the 
time during which another civil proceeding 
has been duly prosecuted within the mean¬ 
ing of that section and an extension of time 
for good cause shown under S. 5. If it were 
f a Question of exclusion then the appellant 
would be entitled to exclude from all cal¬ 
culation the period during which the previous 
appeal was pending; but if it is merely a 
of extension then he would be en¬ 
titled to have time extended upto the last 

nflL the P reviou s proceeding termi- 
?ated. If time were to be excluded then it 
}? “7 incumbent .on him to explain the de- 
jay for the subsequent period provided that 
the appeal comes within time. On the other 

tWn 1 *- 11 1S only a q uesti °h of extension 
TuJl » necessary for him to explain the 
between the 12th of February 1925, 
» he appeal was dismissed and the 19th 
, Febr uary 1925 when it was filed afresh.” 

tial 7 nJm^ Sa T e 1 . view in r^ard to the essen- 
etoi 16 , of the provisions of S. 14 was in 

s i r A mold White. C. J., in 
25 MaH i«« Naickar v. Ramanujam Pillai’, 

again ad ar! 66 Ku t P ‘ - 178 That view . though 
aS de ^ ° bite f dictum since that case was 

«Ptt£ei d ^ under S - 5 of the Act - was 
..Passed as follows : 

dea,s with ‘he computation of 
1 (W k , oe ? not confer a discretion on the 
aKriAin 1 ^ a right to a party to have 
comDutafin^ n0 # d tim ? excluded from the 
KS?.!™ °J tbe P en °d of limitation if 
(81 1 J?? uirem ents of the section are satisfied.” 

Punjab mlk 8 /-, a Bench decision of the 
'dew fl»rf h hJS° U f t i which Lilly supports the 
old ruline L h 5, Ve taken of the matter. It is an 
pear to haw k 16 year 1888 > but it does not ap> 
in anydSSSJW overr uled or dissented from 
y aeclsion of countervailing weight. On the 


where the following question was referred to 
the Ful] Bench : 

“When an appellant has instituted an appli¬ 
cation for review of judgment in a lower 
Court, within the period prescribed for ap¬ 
peal, and after such application has been 
disposed of, presents an appeal from the 
first judgment after the period prescribed 
for appeal, is it by law necessary to the ad¬ 
mission of the appeal that the appeal should 
be presented as speedily as may be after 
the proceedings in review have ended.’* 

Delivering the judgment of the Full Bench 
Plowden, J., observed as follow^ : 

“We are of opinion that the question referred 
to the Full Bench must be answered in 
the negative. 

Section 5 of the Limitation Act directs 
that any appeal may be admitted after the 
period of limitation provided therefor* 
when the appellant satisfies the court 
that he had sufficient cause for not 
presenting the appeal within such period. 

It seems important to observe the con¬ 
cluding words. All that the section requires 
in express terms, as a condition for the 
exercise of the discretionary power of admis¬ 
sion of an appeal presented after time is 


“sufficient cause for not presenting the ap¬ 
peal within the prescribed period” 


K such cause is shown, the Court may in 
its discretion, which is of course a judicial 
and not an arbitrary discretion admit the 
appeal. 

We think the true guide for a Court in 
tho exercise of this discretion, is whether 
the appellant has acted with reasonable 
S en re m Presenting his appeal, ‘and we 
think, further, that he ought ordinarily tcx 
be deemed to have acted with reasonable 

t*' » W )L en J tho whole between 

the date of the decree appealed against, and 

the date of presenting the appeal, does not, 
after excluding the time spent in prosecut¬ 
ing with due diligence a proper application 
for review of judgment, exceed the period 
prescribed by law for presenting the appeal 1 

AlHhahaH W1 ‘ h the Hi g b Court of 
Allahabad in the case reported in Indian 

Law Reports, —‘Balwant Singh v Gurnard 

Ram’, 5 All 591 (L), that the circunSSSJ 

ActThoSld 1 ord ? n Ct -? n 14 ° f the Limitation 

cause Sto ?h« nanJy - const itute sufficient 
cause within the meaning of Section 5 .” 

The words “as speedily as may be” in the 

have ?ln e d the Ful1 Ben " h aPPear to 

the same mSh^r* 0 * 311 earlier decision of 
tne same High Court reported as —‘Musst 

Ganga v. Madho’, 89 Pun Re 1882 (M) After 

^ e t rnn / h t0 that ruling His Lordship went 
on to observe as follows : 

Y? e tbi . nk that the words 'as speedily as 

nrfrnorpthi ght be i “ ter P re ted as meaning 
unrtor Ve h • Wlth f uch Promptitude as may, 
under the circumstances of the particular 

reasonably required, 'and that such 
promptitude may ordinarily be held to exist 
whenever the appellant has not, after de- 


(« 
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aueting the time properly spent in the re¬ 
view, exceeded the period equal to that pres¬ 
cribed by law for the appeal” 

The portions underlined (here in 4 ’) 

bring out the point of view which I 
have taken of the matter. It will be 
noticed tnat “the circumstances” consider¬ 
ed in determining sutliciency of cause 
under S. 5 consisted of the provisions of S. 
14 of the Act, and it was held that such a 
cause will be deemed to exist when,.as in the 
present case, the whole period between the 
date of the decree appealed against and the 
date of presenting the appeal dees not, after 
excluding the time spent in prosecuting with 
•due diligence a proper application for review 
of judgment, exceed the period prescribed by 
law for presenting the appeal. The time bet¬ 
ween the date of the rejection ot the review 
petition and that of presenting the appeal was 
not at all taten into consideration, as indeed 
it could not have been consistently with the 
view laid down in the case. 

(9) The Privy Council decision in which the 
above Full Bench view of the Punjab High 
Court was approved is reported os *Brij Indar 
Singh v. Kansni Ram’, AIR 1917 PC 156 (N). 
That was a case where the appeal against a deci¬ 
sion of the District Judge dated 16-3-1903 was 
filed in the High Court on 21-4-1909, & the appel¬ 
lant sought to exclude the time taken by him 
in review proceedings before the District Judge 
from 20-3-1908 to 24-4-1908 and in an appeal 
to the High Court upto 6-4-1909 under S.14 of 
the Act. Observing that although S.14 did not 
in terms apply to appeals its relevance should 
be considered, their Lordships referred to the 
aforesaid Full Bench decision of the Punjab 
High Court as laying down a general rule as 
to the exercise of discretion. They further 
observed that the authority for that Full Bench 
decision was much wider, and in that connec¬ 
tion they cited with approval the following 
from the Full Bench decision of the Calcutta 
High Court in In re ‘Brojender Coomar Roy, 
<1867) 7 WR 529 (FB) (O) : 

“If & party presents an application for review 
of judgment within the ordinary period limit¬ 
ed for appealing, the time occupied by the 
Court in disposing of such application will 
not be reckoned among the days limited for 
appealing, but will be added thereto, and a 
memorandum of appeal presented within 
such extended period will be received as put 
in within time.” 

It will be noticed that the view expressed in 
the aforesaid Full Bench decision of the Cal¬ 
cutta High Court was in effect the same as that 
held in the 1388 Full Bench decision of the 
Punjab High Court. Their Lordships of the 
Privy Council were of the view that the general 
rule'laid down in the Full Bench decision of the 
Punjab High Court applied to the facts of the 
case. They further held that the proceedings in 
question were reasonably prosecuted and in 
good faith. In other words, they held that the 
appellant was entitled to the benefit of S. 14. 
Thereafter they went on to observe as follows: 

“The question of what he did in the fifteen 
days is neither here nor there. For. accepting 
the general rule as stated above, the period 
for appealing being ninety days, the dates 
stand thus: The District Judge Sanford's 
order was made on the 16th March 1908. That 


order was set aside on the 8th April 1908 
Thus only twenty-three days out of the ninety 
had expired. That left forty-seven days. And 
after tne proceedings for review terminated 
only fifteen days were consumed before the 
appeal was presented.” 

It will be observed that after deducting th? 
time taken over review-proceeding the appeal 
in the High Court was filed within the 90-days 
period, and it was held that it was immaterial 
that fifteen days had elapsed between the 
termination of those proceedings and the filing 
of the appeal in the High Court. Thus, their 
Lordships of the Privy Council gave full effect 
to the aforesaid 183 Pun Re 1883 (FB) (K) deci¬ 
sion of the Punjab High Court. 


(10) The same view was taken in a decision 
of the Patna High Court reported as ‘Ram- 
chrita Sahu v. Ram Narain Sahu, AIR 1919 Pat, 

238 (P)’. The appellant filed an appeal in the 
High Court on 26-6-1919 against an order in 
execution proceedings passed on 7-12-1918 
dismissing his application under 0.21. R.90, C. % 
P.C. The appeal was prima facie time-barred, 
and therefore the appellant filed an application 
for extension of time under S.5 of the Act by 
exclusion of the lime taken by the appellant 
from 3-12-1918 to 17-5-1919 in endeavouring to 
have his case reinstated under O.9.R.9.C.P.C. The 
applicaticn under 0.9,R 9 was rejected because 
the lower Court held, on foot of a recent deci¬ 
sion of the High Court, that it had no jurisdic¬ 
tion in the matter. Their Lordships excluded 
the time from the total period allowed for filing 
the appeal, and, relying upon the aforesaid 
Privy Council ruling of ‘AIR 1917 P. C. 156(N), 
they held that it did not matter that the appel¬ 
lant had assigned no real reason for having 
waited from 17-5-1919 to 26-6-1919 for filing his » 
appeal in the High Court. 


(11) The learned counsel for the defendant- 
■espondent cited a number of rulings in support 
>f what he contended was the opposite view, 
rhe first was the Privy Council ruling reported 
is ‘Ram Narain Joshi v. Parmeswar Narain 
Mahta\ 30 Ind App 20 (PC) (Q). The plaintiff 
n that case filed two suits against different 
iefendants in respect of the same property 
jnder S.283, C. P. C, 1882, corresponding to O. 

>1, R.63 of the present Code. The suits were 
xied together and dismissed by the trial Court 
)n 25-6-1894. In one suit he valued the appeal 
is above Rs.5,000/- and filed it in the High 
Zourt. while in the other he valued it at less 
:han Rs.5.000/- and filed it before the District 
Judge on 3-9-1894. The appellant applied to the 
High Court for transfer to that Court of the 
appeal pending before the District Judge so 
hat both the appeals might be disposed or 
together bv the High Court. This application 
was allowed on 9-8-1895, but in the course or 
its disposal it was pointed out by the P le /J de ^ 
for the respondent that the appeal had 
wronglv preferred to the District Judge since ^ 
the property in both the suits being the same 
the proper valuation of the appeal should ho 
been above Rs.5,000/-. Thereafter on lw-lW* 
the appellant applied to the High Court concert 
ing that the District Judge had no jurisdiction 
to hear the appeal that was filed before him 
and praying that it be treated as an■ aPSgM 
in the High Court. The High Court dismissed 
that application and also the appeal for want 
of jurisdiction. 
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In doing so the following facts were taken 
into consideration by the High Court: (1) that 
there was no fresh memorandum of appeal 
filed in the High Court, (2) that the application 
dated 16-9-1895 was not an application for the 
admission of a time-barred appeal, t3) that 
even if it be supposed that a fresh memoran¬ 
dum of appeal had been presented with an 
application lor condonation of delay, it had not 
been shown that there was sufficient cause for 
not presenting the appeal before, (4) that the 
mistake as to valuation was inexcusable since 
3 the same property was in dispute in both the 
• suits, and (5) that even supposing that the mis¬ 
take could be overlooked and treated as suffi¬ 
cient cause for the appeal not having been filed 
within time, it was not till 16-9-1895 that the 
party in question tiled the said application in 
the High Court although he had become aware 
of his mistake more than five weeks earlier on 
9-8-1895 in the course of disposal of his applica¬ 
tion for transfer of the appeal. Their Lordships 
of the Privy Council reviewed the aforesaid 
reasons given in the judgment of the High 
Court and held that they could not properly 
interfere in the case as they were not satisfied 
that the refusal by the High Court to admit the 
appellant’s appeal after date was wrong. 


It will thus be seen that their Lordships of 
the Privy Council dismissed the appeal on the 
broad ground that the High Court did not 
appear to have exercised its discretion pro¬ 
perly in not admitting the appellant's appeal 
after date. They did not uphold specifically the 
view of the High Court that it was incumbent 
upon the appellant to explain the delay between 
fMl-1895 and 16-9-1895. It will also be noticed 
that the just mentioned reason was only one 
a of the various circumstances taken into con¬ 
sideration by the High Court in rejecting the 
appellant’s prayer. This decision of the Privy 

Council is therefore of n 0 help to the respon¬ 
dent. 


(12) The next case relied upon by the learn- 
nse .TT for , the defendant-respondent was 
ft Ai,~; 0 ^nx da , Bibi v - Fatima Bibi -’ AIR 

1918 All 180(R). A decree for rent was passed 
against two co-tenants and satisfied by one of 
than. The latter filed a suit for contribution 

rf he other c °- tenan t on 20-5-1913 in the 
omall Cause Court, which returned the plaint 

°a r „ PWse " tatian to the P ro P e r Court on 27-11- 
iL 0I iv the ? ndin e that it had no jurisdiction 
hanwu , s v i1 - The Plaintiff refused to taka 
rw* the ?L amt and hied a revision in the High 
3 ioit°A 1! !; 2 ‘ 1914 ' which was dismissed on 16- 
S n 15-6-1915 the plaintiff applied for the 
return of the plaint which was actually retum- 

flim? r ?? ented in the Court of the Munsif on 30- 
thnt '7 as bf l d that even if it be assumed 
DlaintifI was entitled to exclude the 
Period from 20-5-1913 to 16-3-1915, she could 

now j 1 5 n . y case he allowed to exclude the 
Period between 1G-3-1915 and 30-6-1915 under 
siiif inasmuch as she did not prosecute her 
3 du * diligence in view of the fact that 
of\,n aite d for . three months after the dismissal 
fnr ap Plication for revision before she asked 

Ihl ;,5/ etum , °* the Plaint and that, therefore, 
Tae suit was barred by time. 

the* u e "ettced that the view held was that 
diliJni uL was not Prosecuted with due 
5l c « by the Plaintiff- If so, the plaintiff 
clearly not entitled to the exclusion of any 


time under S. 14, to say nothing of the sub¬ 
sequent period from 16-3-1915 to the institution 
of the suit on 30-6-1915. The ratio of this 
decision was, therefore, quite different from 
that propounded on behalf of the respondent 
in this case. La any case, if it purported to 
hold that even if the suit was within time by 
virtue of the provisions of S. 14 the plaintiff 
had still to account for the period immediately 
before the institution of the suit, I would res¬ 
pectfully differ from that opinion in view of 
what 1 have held above on the basis of ‘183 
Pun Re 1868 (FB) (K)’, decision of the Punjab 
High Court and ‘AIR 1917 PC 156 (N)’ ruling. 

(13) Another case apparently holding the 
opposite view is that of the Calcutta High 
Court reported as — ‘Kamiruddin v. Sm. Bishu- 
priya’, AIR 1929 Cal 240 (S). The question in 
that case was whether an appeal filed in the 
lower appellate Court on 18-11-1925 against an 
order dated 18-4-1925 was time-barred The 
appellant sought to exclude the time from 18-5- 
1925 to 31-10-1925 taken by him in prosecuting 
another appeal which had been dismissed as 
incompetent. The previous appeal was held 
incompetent because it had not been filed against 
the proper order of the trial Court. The Dis¬ 
trict Judge dismissed the subsequent appeal 
from the proper order filed on 18-11-1925 as 
time-barred. On appeal the High Court held 
that in view of the pronouncement of the 
Judicial Committee in the aforesaid — ‘Brij 
Indar Singh’s case (N)’ the provisions of both 
Ss. 5 and 14 had to be looked into, that looking 
at it from the point of view of S 14 all that 
the appeHant was entitled to get as deduction 
of the amount of time taken by him in prefer¬ 
ring the appeal was the period during which he 
was prosecuting with due diligence the previ¬ 
ous appeal, that S. 14 was, however, not exhaus¬ 
tive of all the circumstances that may go to 
constitute sufficient cause within the meaning 
of S. 5, and that from the point of view of S 
5 the appellant had stiU to explain the delay of 
17 or 18 days between the dismissal of the first 
appea on 31-10-1925 and institution of the 
second on 18-11-1925. It was found that the 
delay of 9 or 10 days had been sufficiently 
explained but not for the remaining eight days. 
In spite of that the delay was condoned on the 
ground that too exacting a standard should 
not be applied in making the calculations for 
purposes of exercising the discretion under S 5 
of tne Act. 


/ 


It will thus be seen that although purporting 
to apply the opposite view propounded in this 
case by the learned counsel for the defendant- 
respondent their Lordships decided in effect in 
favour of the appellant on the view of the mat- 
** r "S? I have expressed above. It will also 
be noted that although their Lordships refer- 
£;d Jo the Privy Council ruling in ‘Brij Indar 
Singhs case (N), they went on to decide the 
^r t y * Under S - 14 and Partly under S. 

•PrivvrwSi 0n ,- a f tri 5 t inter Pretation of that 
Privy Coimcu ruling, there would be no ques- 

°f ?? sslng on to s - 5 for dealing with a 
part of the case on the view that S. 14 was 

”° n t „ eJ i bau . stive of all the circumstances that 
may go to constitute sufficient cause, for if 
after exdusion of time under S. 14 the aDDenl 
lswitiun limitation, that fact would by Uself 

s arg* cause within £££ 
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(14) Lastly, the learned counsel for the 
respondent relied upon — ‘Raj Maiik v. Dr. 
Susanta Sen’, AIR 1951 Simla 209 (T). The 
plaintiff’s suit for ejectment was decreed ex 
parte in that case on 31-8-1943. The defendant 
filed an appeal to the District Judge on 27-1- 
1949 along with an application for extension of 
time under S. 5 of the Act as the appeal was 
on the face of it time-barred. Holding that the 
appeal was within time the District Judge set 
aside the ex parte decree and remanded the 
case for a fresh trial. The plaintiff went up in 
appeal to the High Court. Relying upon the 
aforesaid Full Bench decision in *Karim Bakhsh’s 
case (K)’, the District Judge was of the view 
that it was sufficient for the appellant to explain 
why the appeal had not been filed within the 
prescribed 30 days. Their Lordships differed 
from this view and held that the appellant had 
also to explain the subsequent delay upto the 
very moment of the filing of the appeal. It 
is manifest that it was a pure case of ascertain¬ 
ment of sufficiency of cause under S. 5 so that 
the appellant had to explain every day of the 
delay after the expiry of the prescribed 30 days 
from 31-8-1948 and uptill the institution of the 
appeal on 27-1-1949. There was no proceeding 
pending in between those dates, and, therefore, 
no question of the application of S. 14 arose. 
That being so, the ruling in 'Kami Baksh’s case 
(K)’ did not at all come in for application. The 
learned District Judge was, therefore, clearly 
in error, and for the same reason this ruling 
has no application to the facts of the present 


case. 


(15) It will thus appear that the learned 
counsel for the defendant-respondent has not 
been able to displace the view which I have 
expressed above, and which finds support from 
the ‘Full Bench decision in 183 Pun Re 1888 
(K)’ and the Privy Council ruling of ‘AIR 1917 
PC 156 (N)\ I, therefore, hold that the present 
appeal is not time barred. 

(16) Coming to the merits of the appeal its 
decision lies within a short compass. But 
before I proceed further I have to remark that 
this is a somewhat strange case. The plaintiff’s 
agent came forward with a claim against the 
defendant principal for Rs. 100/- or whatever 
be found due on the taking of accounts, the 
defendant definitely pleaded, and several of tho 
defence witnesses clearly deposed, that the ac¬ 
counts had been adjusted and the specific sum 
of Rs. 13,000/- was admitted by the plaintiff 
to be due by him to the defendant, but the 
Commissioners appointed by the trial Court for 
going into the accounts found that as much as 
Rs 22,081/0/6 was due from the plaintiff and 
the trial Court has in a summary judgment 
accepted the Commissioners’ report and passed 
a decree for that amount in favour of the 
defendant. At no stage during the lengthy argu¬ 
ments had in this case was it suggested on be¬ 
half of the defendant-respondent that tne 
amount of Rs. 13,000/- had been pleaded in 
the written-statement and deposed to by tne 
defence witnesses by some mistake. It may be 
that on the accounts being properly gone into 
the defendant may still be found to be entitled 
to the said, or even a larger, amount but so 
far as the present decree is concerned it cannot 

stand. 

(17) The learned counsel for the parties took 
me through a good deal of the accounts, and 
it was apparent that the accounts were not 


simple but complicated. This was, therefore, 
pre-eminently a fit case in which the trial 
Court should have passed a preliminary decree 
under O. 20, R. 16, C. P. C. The plaintiff al¬ 
leged in the plaint that he was entitled to a 
certain commission and travelling allowance, 
and that the defendant was liable to render 
account. Directions on these points should have 
been given to the Commissioner undeT R. 17. 

The trial Court recorded a finding with regard 
to the commission but none with regard to 
travelling allowance or the alleged liability of 
the defendant to render account. Even with 
regard to the commission, it was strenuously / 
argued before me on behalf of the plaintiff-ap¬ 
pellant that on a strict interpretation of the 
pleadings no issue on that point should have 
been framed because the defendant should have 
been held to have admitted the plaint allega¬ 
tion. The written-statement was no doubt vague, 
and therefore the trial Court would have been 
well advised to clarify the point by examining 
the parties under O. 10, R. 2, C. P. C. or by 
asking them to file the necessary particulars. 
Even though no preliminary decree was passed, 
the trial Court should have given the said direc¬ 
tions for the guidance of the Commissioners 
when passing the order of their appointment, 
for without the said directions it was not possi¬ 
ble for the Commissioners to arrive at a cor¬ 
rect finding. 

(18) The fatal defect in the present case 
however is that instead of going into the ac¬ 
counts themselves the Commissioners delegated 
the task to others. This is quite apparent from 
a perusal of the Commissioners’ report where 
they have stated that Gopi Ram Inspector and 
Suridar Lai Sub-Inspector had laboured hard in . 
preparing the account of Sangh. The Commis¬ 
sioners further stated that it was these officials 
who had verified the accounts. They further 
remarked that the plaintiff did not show his 
accounts to the said officials when they pre¬ 
pared the accounts. Nowhere in their report 
have the Commissioners stated that they 
themselves went through the accounts. There 
is no doubt that at one place they do say that 
the statements of the parties were recorded and 
the accounts of the Sangh were examined; but 
they do not say who examined the accounts. 
From the mere fact that the statements of the 
parties were recorded by the Commissioners it 
cannot necessarily be concluded that the ac¬ 
counts were also examined by them, especially 
in view of the aforesaid passages wherefrom it 
clearly appears that the examination of ac¬ 
counts was left to the said two officials. Tne 
learned counsel for the defendant-respondent 
referred to the statement of Th. Hardayal Singh 
President of the defendant Sangh before tne 
Commissioners to the effect that the basis on 
which the parchas Exs. D. 4 and D. 3 were 
prepared had been shown ^ .the Commissioners 
in the presence of the plaintiff. What the ba 
of those parchas was has however not been 
clarified. Moreover, even if it be supposed tna 
the word “basis” meant the books otaccow 
of the defendant, the mere fact that they were 
shown to the Commissioners would1 not nece 
sarily mean, especially in view of the afores^ 
portions of the Commissioners’ report, that tne 
Commissioners had themselves £one S 

the accounts for the purpose of arriving at tne 

finding. 
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The order passed by the trial Court on 16-8- 
1950 appointing the Commissioners did not em¬ 
power them to delegate their function to any¬ 
body else. True, this objection was not taken 
before the trial Court, but it cannot for that 
reason be shut out in this Court when it appears 
to be well-founded on the very face of the 
record. I am of the opinion that on this ground 
alone the judgment and decree of the trial 
Court should be set aside and the case remanded 
for a fresh trial. In view of what has been stated 
above the question of the terms of the agency, 
including that of commission,'will have to be 
redetermined. The question of whether the 
defendant was liable to render account, as al¬ 
leged by the plaintiff, will also have to be decid¬ 
ed. After deciding all the necessary facts in 
order to enable it to give the requisite direc¬ 
tions to the Commissioner for going into the 
accounts, the trial Court will pass a preliminary 
decree appointing a Commissioner and incor¬ 
porating the directions. On receipt of the Com¬ 
missioner’s report in pursuance of the preli¬ 
minary decree, the trial Court will give parties 
time to file objections, if any, against his re¬ 
port, and thereafter proceed to pass a final 
decree according to the law. It was pointed 
out to me in the course of the arguments that 
the President and the Vice-President through 
whom the defendant Sangh has been sued have 
been replaced. The Court will ascertain the 
fact and pass necessary orders in that connection 
also. 


duced or given in evidence in such proceed¬ 
ing; but it does not say that the offence 
should have been committed by the party 
with the intention of its being produced in 
the said proceeding. (Para 2) 

Anno: Cr. P. C., S. 195 N 13. 

(b) Representation of the People Act (1951), 
S. 36 — Returning Officer is not Court — (Cri¬ 
minal P. C. (1898), S. 195). 

Under S. 36, it is open to the Returning 
Officer to refuse any nomination “after such 
summary inquiry, if any, as he thinks 
necessary”. It is thus open to him to refuse 
a nomination even without any inquiry. 
That being so, one of the essential attri¬ 
butes of a Court, that in arriving at its 
decision it must follow rules of procedure 
defined by Statute or recognised by law, is 
missing. Hence, the Returning Officer act¬ 
ing under S. 36 is not a Court. AIR 1926 
Rang 25 (FB); AIR 1950 SC 222, Rel. on. 

(Para 3) 

Anno; Cr. P. C., S. 195 N. 17. 

(c) Representation of the People Act (1951), 
S. 86 — Election Tribunal is Court — (Crimi¬ 
nal P. C. (1898), S. 195). 

An Election Tribunal possesses all the 
necessary attributes of a Court and it is, 
therefore, a Court. AIR 1950 EP 181 (FB), 
Rel. on. (Para 4) 

Anno: Cr P. C., S. 195 N. 17 Pt. 11. 


(19) A word about the costs of this appeal. 
Considering that the disposal of the appeal 
from the decision of the trial Court has been 
considerably delayed on account of the plain¬ 
tiff having first filed his appeal in a wrong 
Court, although he did so bona fide, and con¬ 
sidering that the ground on which the Com¬ 
missioners’ report and the trial Court’s judg¬ 
ment thereon have been set aside was not 
taken by him in the trial Court, I would grant 

him only half the costs of the present appeal. 

% 

(20) The appeal is allowed, the judgment 
and decree of the trial Court are set aside 
and the suit is remanded to the trial Court 
for being readmitted at its original number in 
the Register of Civil Suits and disposed of 
afresh in the light of the above observations. 
The plaintiff is awarded half the costs of the 
present appeal against the defendant Sangh, 
which will bear its own costs of the present 
appeal. The past and future costs in the trial 
Court will abide the result and will be in the 
discretion of that Court. 

B/D.H.Z. Appeal allowed. 
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Satya Dev Bushehari, Petitioner v. Ghan- 
shiam, Respondent. 

Criminal Revn. No. 13 of 1953, D/-21-5-1953 

(a) Criminal P. C. (1898), S. 195(1) (c) - 
document produced. 

. Section 195(1) (c) requires that the offence 
to question should be alleged to have been 
committed by a party to any proceeding in 
any court in respect of a document pro- 


(d) Criminal P. C. (1898), S. 195(1) (c) — 
“Produced”. 

Filing of a forged document in a proceed¬ 
ing before a Court amounts to production 
within the intendment of S, 195(1) (c) of 
the Code, for ‘produced’ does not mean 
produced in evidence. AIR 1942 Sind 62, 
Rel - on. (Para 5 ) 

Anno: Cr. P. C., S. 195 N. 13. 

(e) Criminal P. C. (1898), S. 195(1) (c) — 
“By a party to any proceeding in any Court”. 

In order to attract S. 195(1) (c), it is not 
necessary that the offence should have been 
committed in a proceeding by a party as 
such Under S. 195 (l)(c) the relevant date 
which has to be considered by the Court is 
the date the Court is invited to take cog¬ 
nizance of the complaint, and all that the 
Court has to see is whether the ofTence in 
respect of which it is asked to take cogni¬ 
zance is alleged to have been committed by 
a party to any proceeding in any Court and 
in respect of a document produced or given 
in evidence in such proceeding. It is im- 
material that the offence has been com¬ 
mitted by the party before the proceedings 
are taken. AIR 1936 Bom 221, Foil AIR 
1931 All 443 (SB), Not Foil. ’ (Para 6) 
Anno: Cr. P. C., S. 195 N. 12 Pt. 18. 

(f) Criminal P. C. (1898), S. 195(1) (c) — ‘To 

Eom 2211 MK1931 

P Proceedings in or in relation to 

which the offence is alleged to have been 

m , USt be sUU P endin K- AIR 1916 
ah 29», Expl. (Para 7) 

Anno: Cr. P. C. S. 195 N. 12 Pt 19. 
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(g) Criminal P. C. (1898), S. 195(1)(c) — 
Document produced or given in evidence. 
AIK 1920 Pat 147, Dissented from. 

All that clause (c) requires is that the 
document in question should have been 
produced or given in evidence in the pro¬ 
ceeding in question, it dees not say who 
should have produced the document or 
given it in evidence. The phrase “a docu¬ 
ment produced or given in evidence” means 
a document produced or given in evidence 
either by the party who is alleged to have 
committed the orlenee or by any one else. 
AIR 1925 Bom 433; AIR 1942 Sind 02, Rel. 
on. (Para 8) 

Anno: Cr. P. C., S. 195 N. 13 Pts. 14, 15. 

(ID Criminal P. C. (1898), S. 195(1)(c) — 
Forgery committed in respect of proceeding 
before Election Tribunal — Necessity of com¬ 
plaint. 

Where an alleged forged document has 
been produced before the Election Tribunal, 
which is a Court under the purview cf S. 
195, Cr. P. C. a Magistrate is not entitled 
to take cognizance of the ofTence otherwise 
than on a complaint in writing of the said 
Court. (Para 9) 

Anno: Cr. P. C„ S. 195 N. 3 Pt. 4. 

(i) Criminal P. C. (1898), S. 195(1) (c) — 
Section 465, Penal Code, is included under the 
comprehensive S. 463, Penal Code. AIR 1925 Lah 
266, FoU. (Para 9) 

Anno: Cr. P. C„ S. 195 N. 15. 

Bhagat Singh Chawala, for Petitioner; Panna 
Lai Bahl, for Respondent; A. C. Mehta, Ag. 
Govt. Advocate, for the State. 

CASES CITED: 

(A) (’26) AIR 1926 Rang 25: 3 Rang 560 (FB) 

(B) (’50) AIR 1950 SC 222: 1950 SCR 621 (SC) 

(C) (’50) AIR 1950 EP 181: 52 Pun LR 1 (FB) 

(D) (’42) AIR 1942 Sind 62: 43 Cri LJ 612 

(E) (’31) AIR 1931 All 443: 32 Cri LJ 1105 (SB) 

(F) (’36) AIR 1936 Bom 221: 37 Cri LJ 814 

(G) (’10) 11 Cri LJ 280: 14 Cal WN 479 

(H) (’26) AIR 1926 All 30: 48 All 60: 26 Cri 
LJ 1485 

(I) (’18) AIR 1918 Cal 792: 44 Cal 1002: 18 Cri 
LJ 522 

(J) (’25) AIR 1925 Lah 266: 5 Lah 550: 26 Cri 
LJ 537 

(K) (’16) AIR 1916 All 299: 38 All 169: 17 Cri 
LJ 289 

(L) (’30) AIR 1930 Mad 869: 32 Cri LJ 219 

(M) (’32) AIR 1932 Sind 90: 33 Cri LJ 452 

<N) (’43) AIR 1943 Nag 327: 45 Cri LJ 175 

(O) (’37) AIR 1937 Bom 14: 38 Cri LJ 149 

(P) (’20) AIR 1920 Pat 147: 21 Cri LJ 272 

(Q) (’25) AIR 1925 Bom 433: 49 Bom 608: 27 
Cri LJ 69 

JUDGMENT: This is an application in revi¬ 
sion against the order of the Magistrate first 
class Kasumpti, dated 11-3-1953, taking cogni¬ 
zance of a complaint filed against the petitioner 
by the respondent. The offences alleged 
against the petitioner are forgery under 
section 465 and using as genuine a 
forged document under S. 471, I. P. C., in 
respect of a nomination paper filed by him be¬ 


fore the Returning Officer on 12-10-1951 under 
S. 33 of the Representation of the People Act, 
1951. There was a quadrangular light to fill 
a seat in the Himachal Pradesh Legislative 
Assembly from the Rajgarn constituency, the 
present petitioner Satya Dev Bushahari and res¬ 
pondent Ghanshiam being two of the contestants. 
The nomination paper delivered by the petitioner 
to the Returning Officer on 12-10-1951 men¬ 
tioned one Sudarshan Das as the proposer. On 
17-10-1951, the date fixed for the scrutiny of 
nominations, it was objected that the signature 
of Sudarshan Das on the nomination paper had 
been forged. The Returning Officer rejected the 
objection and accepted the nomination paper. 
The polling look place on 19 and 20-11-1951> 
& on the 30th cf that month the Returning Offi¬ 
cer declared the respondent Ghanshiam as the 
successful candidate. On 29-1-1952 the peti¬ 
tioner filed an election petition for a declaration 
that the election of the respondent Ghanshiam 
was void and that he, the petitioner himself, had 
been duly elected. The respondent filed a re¬ 
criminatory petition before the Election Tri¬ 
bunal on 30-5-1952 under S. 97 of the Act con¬ 
tending that if the petitioner had been the re¬ 
turned candidate his election would have been 
void because he had committed the aforesaid 
forgery. Besides other issues, the Election Tri¬ 
bunal also framed an issue on this allegation of 
the respondent in his recriminatory petition. At 
the time of the arguments the counsel for the 
petitioner withdrew his prayer that he himself 
be declared as having been duly elected. The 
Tribunal therefore held that the recriminatory 
petition became redundant and consequently the 
issues framed on the basis of that petition were 
not argued on behalf of the parties. Eventually 
the election Detition was dismissed on 6-2-1953. 
The judgment of the Election Tribunal is pub¬ 
lished on pages 393 to 407 of Part II S. 3 of the 
Gazette of India Extraordinary dated 14-2-1953. 
The following day, i.e., on 7-2-1953, the respon¬ 
dent filed the aforesaid complaint in the said 
Court against the petitioner. 

(2) A preliminary objection was taken before 
the Magistrate on behalf of the accused, the 
present petitioner, that as the alleged forged 
document had been produced before the Re¬ 
turning Officer and subsequently before the 
Election Tribunal, both of which were Courts 
under the purview of S. 195, Cr. P. C-> the 
Magistrate was not entitled to take cognizance 
of the cflences otherwise than on a complaint 
in waiting of either of the said Courts. The 
learned Magistrate repelled the contention & took 
cognizance of the complaint on the findings 
that the Returning Officer was not a Court and 
that, although the Election Tribunal was 
Court, it could not be said that the allege 
forgery had been committed with the inten¬ 
tion of using the forged document as evidence 
before that Tribunal. This last finding is on 
the face of it erroneous and was not s uPP orl *j 
by the learned counsellor the respondent. Ai 
that S. 195(1) (c) requires is that the offence^ 
in question should be alleged to have been 
committed by a party to any P roce ^^ ^ 
any Court in respect of a document Producea 
or given in evidence in such proceeding, DUt 
not that the offence should have been com¬ 
mitted bv the party with the intention of it 
being produced in the said proceeding. 

(3) The learned counsel for the petitioner 
argued that the Returning Officer was a Cou 
under the provisions of S. 195 of the C 
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Under S. 36 of the Representation of the People 
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ouiry, if any, as he thinks necessary.” ' In 
other words, it is open to him to refuse a 
nomination even without any inquiry. That 
being so, one of the essential attributes oi a 
Court, that in arriving at its decision it must 
follow rules of procedure defined by Statute 
or recognised by law, is missing : — ‘the 
i 'Municipal Corporation of Rangoon v M A. 

0 Shakur’, AIR 1*26 Rang 25 (FB) (A).' It was 
laid down in — Province of Bombay v. Khusr-1- 
das S. Advan^, AIR 1950 SC 222 at p. 225 (B), 
that a decision will be quasi-judicial if the 
law under which the authority is making a 
decision itself requires a judicial apprCcch. 
That could not be predicated of the decision of 
a Returning Officer in scrutinizing nomination 
papers under S. 36 of the said Act because the 
law required nc judicial approach but a deci¬ 
sion even without inquiry. The decision of a 
Returning Officer could not therefore be des¬ 
cribed even as quasi-judicial. I hold, agree¬ 
ing with the Magistrate, that the Returning 
Officer was not a Court. 

(4) There could be no doubt however that 
the Election Tribunal is a Court. Its members 
are not appointed as persona designata, but 
the Tribunal is appointed by the Election Com¬ 
mission for the trial of election petitions un¬ 
der S. 86 of the said Act. Judicial duties are 
thus entrusted to the Tribunal by operation of 
law and not by voluntary submission of the 
parties. The dispute upon which it adjudicates 
is a dispute of a civil nature concerning, as it 
does, the right of a party to be elected to a 

« certain Legislature. The Tribunal also does 
not act merely as an advisory body, as was 
the case under the Indian Elections Offences 
and Inquiries Act (39 of 1920), but gives a 
definitive decision which is final under S. 105 
of the present Act. Not only is it expected to 
conduct its proceedings with fairness and im¬ 
partiality, but it must come to its decision 
according to the law laid down in the said Act. 
Finally, the rules of procedure which the Tri¬ 
bunal must follow are not arbitrary but as 
nearly as may be in accordance with the pro¬ 
cedure applicable under the Code of Civil Pro¬ 
cedure 1908, to the trial of suits, as provided 
by S. 90 of the Act. Under this last mention¬ 
ed section and S. 92 the Tribunal has power 
* and examine witnesses on oath 

016 protons of the Indian Evidence Act, 
iw* a P pl y.i. n aU respects to the trial of an 
election petition. An Election Tribunal there¬ 
fore possesses all the necessary attributes of 
J or as laid down in — Titman’s 
Academy v. B. Lila Ram & Sons’, 
AIR 1950 EP 181 (FB) (C): 

'A Court of law may be defined as a Tribunal 
dealing with and adjudicating upon civil 
A ^Pntes by operation of law in a judicial 
manner untroubled by ulterior considera¬ 
tions or matters of executive policy and ob- 
certain definite rules of procedure 
which are either defined by Statute or 
rocognized by practice.” 

i* w as conceded by the learned coun- 
bunai te 1 ? 6 *f?P 2 ndent that an Election Tri- 
that nr a Clvd Court. He contended however 

of S * W5(l)(c), Cr. P. C„ 

* in 0t e» PpU £ aWe ’ and he Save several rea¬ 
sons In support of this contention. 


(5) The first point urged by the learned 
counsel for the respondent was that, as the 
said sub-clause refers to a document produced 
or given in evidence in the proceeding it could 
net apply to a document, like the nomination 
paper in the present case, with which the pro¬ 
ceedings started, as do the proceedings of a 
civil suit by the filing of a plaint. Firstly, the 
proceedings before the Election Tribunal aid 
not start with the filing cf the nomination 
paper in question but when the filing of an 
election petition under S. SI of the Representa¬ 
tion of the People Act, 1951. Even that portion 
of the proceedings before the Tribunal in which 
the alleged fcrger> r became relevant started, not 
with the filing of the nomination Daper in 
question, but with the institution of‘a recri¬ 
minatory petition by the respondent under S. 
97 of the Act. Secondly, even if the proceed¬ 
ings in question had started with the filing of 
the nomination paper, that would have amount¬ 
ed to production within the intendment of Cl. 
(c» of Sub-s. (1) of S. 195 of the Cede, for 
'Produced* does not mean produced in evi¬ 
dence. Gobindram v. Emperor’, AIR 1942 
Sind 62 at p. 64, Col. 2 (D). 

(6) The next argument put forward was 
that Cl. (c) applied only to cases where an 
offence is committed by a partv, as such, to a 
proceeding in any Court in respect of a docu¬ 
ment which has been produced cr given in evi¬ 
dence in such proceedings. This argument 

^n S u^ sed r, on a Ful1 Bench decision of the 
Allahabaa High Court reported as — ‘Emperor 

/'• Ku i h y p ? ! Singh’, AIR 1931 All 443 (SB) 
(£.). This view has been dissented from in — 
Emperor y. tochappa’, AIR 1936 Bom 221 
(±), wherein it was laid down as follows: 
“Under S. 195(1) (c) the relevant date which 
has to be considered by the Court is the date 
the Court is invited to take cognizance cf the 
complaint, and all that the Court has to see 
is whether the offence in respect of which it 
is asked to take cognizance is alleged to have 
been committed by a party to any proceed¬ 
ing ;n any Court and in respect of a docu¬ 
ment produced or given in evidence in such 
proceeding. It i s immaterial that the offence 
has been committed by the party before the 
proceedings are taken.” 

The above view of the Bombay High Court 
represents the preponderance of authority in 
Co ^ rts a ls ?> lading the Allaha- 

Cal W N 4 ?Q U 7rv -v ah k- Bo r lahishah ’’ 14 
Lai w n 4<9 (G), — Kanahiya Lai v. Bhag- 

wandas’, AIR 1926 All 30 (H); — -Nalini Kanta 

'in, A " U i H B Chandt ?’’ AIR 1918 Cal 792 (I* — 
m- 1 ^ Malaw a Ram*, air i 925 La h 

iu S\k> km 

1930 Mad 869 (L); - ’H^at K? v ’ Em- 
peror’, AIR 1932 Sind 90 (M) and — 'Hariram 
Onkar v. Mt. Radha’, AIR 1943 Nae 327 (N) 
The contention of the learned counsel "for the 
respondent that the offence in question should 
have been committed by a partv, as such to 
the proceeding has therefore no force. 

<212?. was t D % xt ar ^ed by him that for the 
application of S 195(1) (c) of the Code it u 
necessary that, at the time that! Ma^strate 

ini^ S i,T ) £ m “ nce . °J a com P 1 ® h »t, the proceed- 
alleged to' havT beST c?mS£i must^st!!! 

rt?Bo H ,^ ^ 

Emperor v. Mallappa Tejappa’, AIR 1937 Bom 
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14 (O). There is no doubt that this is the view 
expressed in that ruling, which purported to 
follow the aforesaid earlier decision cf that 
High Court in — AIR 1936 Bom 221 (F)\ Now, 
there is nothing in S. 195(1) (c) of the Code 
which could even remotely be said to support 
this view. The earlier Bombay ruling was 
adjudicating upon the question whether it was 
necessary that the alleged offence must have 
been committed by a person who was a party 
to the proceedings in a Court at the date of 
the commission of the offence. And in re¬ 
pelling that contention, and in arriving at the 
view which has been cited above in extenso, 
it followed the aforesaid ruling of the Allaha- 
•bad High Court reported as — ‘AIR 1916 All 
299 (K). That ruling, it may be stated here 
incidentally, is the locus classicus on the sub¬ 
ject and has been followed in most of the 
.above cited rulings laying down the view which 
I have respectfully adopted. In that ruling, in 
repelling the argument that an offence could 
not with propriety be said to have been com¬ 
mitted by a party to a proceeding on a date 
anterior to the institution of such proceeding, 
Piggott J. observed as follows: 

“At any rate, I am decidedly of opinion that 
the Legislature employed the words ‘an 
offence committed by a party to any pro¬ 
ceeding* with reference not to the date of 
the commission of the alleged offence, "but 
with reference to the date on which the 
cognizance of the Criminal Court was in¬ 
vited.” 

And again: 

“To my mind the provisions of the sub-section 
under consideration require to be interpreted 
as applying to the case of any person who, 
at the time when a Criminal Court is in¬ 
vited to take cognizance of the matter, can 
rightly be described as ‘a party to any pro¬ 
ceeding in any Court* in which the docu¬ 
ment in question has been produced or given 
in evidence, that is to say, who is or has 
been a party to such proceeding” 

It is manifest that emphasis was laid on the 
date on which the cognizance of the Criminal 
Court was invited for interpreting the words 
“an offence committed by a party to any pro¬ 
ceeding” in order to show that the offence need 
not have been committed in the course of the 
proceeding. It is not therefore permissible to 
deduce as, if I may respectfully say so, the 
learned Judges of the Bombay High Court 
purport to have done in the aforesaid two 
cases, that in referring to the date of the 
Magistrate taking cognizance of the offence in 
question Piggott J. purported to lay down that 
the proceeding in or in relation to which the 
offence is alleged to have been committed 
should still be pending at the aforesaid date. 
I hold that it was not necessary that the pro¬ 
ceedings in the Election Tribunal should have 
been still pending when the present complaint 
was filed on 7-2-1953. It was also contended in 
this connection that as the Tribunal had be¬ 
come functus officio after dismissing the elec¬ 
tion petition on 6-2-1953, it could not have 
filed a complaint under S. 195 of the Code. 
This argument also has no force. The parti¬ 
cular election petition was no doubt disposed 
of on 6-2-1953, but the Tribunal continued to 
function as it had other petitions to decide. 


(8) Finally, it was contended that the record 
containing the nomination paper in question 
was summoned before the Election Tribunal at 
the instance of the respondent in connection 
with his recriminatory petition, and that there¬ 
fore the party who is alleged to have commit¬ 
ted the offence, i.e. the petitioner, could not be 
said to have produced the document before the 
Tribunal. In other words, the contention of the 
learned counsel for the resjfondent was that 
the document in respect of which the offence is 
alleged to have been committed by a party to 
a proceeding in any Court should have been 
produced in that Court by that party. In sup¬ 
port of his argument the learned counsel cited 
— ‘Janardhan Thakur v. Baldeo Prasad Singh’, 
AIR 1920 Pat 147 (P). This ruling does sup¬ 
port the view propounded by the learned coun¬ 
sel, but I'am unable, if I may say so respect¬ 
fully, to agree with that view. Ail that cl. (c) 
requires is that the document in question 
should have been produced or given in evid¬ 
ence in the proceeding in question, it does not 
say who should have produced the document 
or given it in evidence. The Patna ruling relied 
upon by the learned counsel for the respondent 
based its decision on three ruiings which have 
already been cited, i.e. — ‘AIR 1918 Cal 792’ 

(I) , — T4 Cal WN 479’ (G) and — ‘AIR 1916 
All 299* (K). In none of those rulings however 
has it been laid down that the document in 
question should have been filed by the party 
against whom it is sought to file a complaint 
under S. 195 of the Code. On the other hand, 
it has been laid down — ‘In re Bhau Vyan- 
katesh’, AIR 1925 Bom 433 (Q) that in S. 195 
(c), Cr. P. C. the phrase “a document produced 
or given in evidence” means a document pro¬ 
duced or given in evidence either by the party 
who is alleged to have committed the offence 
or by any one else. To the same effect was the 
view expressed in the aforesaid ruling in — 
‘AIR 1942 Sind 62’ (D). 

(9) This disposes of all the objections raised 
bv the learned counsel for the respondent. On 
the other hand, all the necessary conditions of 
S. 195 (1) (c) of the Code are satisfied. The 
offences alleged to have been committed by the 
petitioner fall within the clause, that under 
S. 471 being specifically mentioned there, ana 
the other one under S. 465 being included under 
the comprehensive S. 463. 'AIR 1925 Lah 266 

(J) . The offences are also alleged to have 
been committed by. a party to the proceeding 
in a Court, i.e. by the present petitioner in the 
Election Tribunal. Furthermore, the offence >s 
alleged to have been committed in respect of a 
document, i.e. the nomination paper, both pro¬ 
duced and given in evidence in the proceeding 
before the Election Tribunal in support of the 
respondent’s recriminatory petition It is im¬ 
material that the contingency of deddiug JJ® 
recriminatory petition did not arise by reason 
of the petitioner having withdrawn the pra\cr 
that he himself be declared to have been duly 
elected. I therefore hold that a Pmate rom 

plaint by the respondent against the pet tion 

in respect of the aforesaid offences was barrui’ 
and that the Magistrate had no junsdicffon 
take cognizance of that complaint According 7. 
the revision is allowed, the order of the Magi? 
trate taking cognizance of the respondents 
complaint is set aside and the P r ooeedin b s ' n 
that Court based on the complaint are quas.ie 

A/V.S.B. all0WaL 
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Sadh Ram, Petitioner v. State. 

Criminal Reference No. 1 of 1953, D/- 10-6- 
1953. 

(a) Arms Act (1878), S. 22—Possession. 
Temporary possession of a fire-arm on 

behalf of the license-holder without any 
intention that it be used as such does not 
amount to possession. (Para 4) 

Anno: Arms Act, S. 22 N. 1. 

(b) Criminal P. C. (1898), Ss. 241, 254, 255, 
256 and 537 — Non-compliancc with Ss. 254 to 
256 — Illegality — Acquittal. 

Where a summons case is tried as a 

warrant case the Magistrate should follow 

the procedure of a warrant case to the end. 

If he omits to comply with the provisions 

of Ss. 254, 255 and 256, the omission 

amounts to illegality which is not cured 

by S. 537 and the proper order to pass is 

one of acquittal and not of re-trial. 25 Mad 

61 (PC), Foil. AIR 1915 Lah 259 (1) and 

AIR 1914 Lah 556, Not foil. (Para 6) 

Anno: Criminal P. C., S. 241 N. 4; S. 254 N. 5 

Pts - 2 n a . nd o 3: S J? 5 N ' 11 • S - 2 56 N. 6; S. 537 
N. 20 Pts. 3 and 4. 

Mohan Lai Aukta, for Petitioner; C L. Puri 
acting Govt. Advocate, for the State. 

CASES CITED: 

(A) (’41) AIR 1941 Pat 209: 42 Cri LJ 97 

r -m? £ IPl953 AU 353: 1953 Cri LJ 762 
ml mi? ?5r, Mad 61: 28 Ind A PP 257 (PC) 

AH* 1915 Lah 259(1): 28 Ind Cas 107: 
16 Cn LJ 251 

> ® S! Vc5 U H 6 Lah 556:1914 Pun Re 11 

(F) (’15) AIR 1915 Bom 14: 16 Cri LJ 538 
ORDER: This is a reference under S. 438, 
L., by the learned Sessions Judge of 
“2„J nd . Sirmur, recommending that the 
conviction of Sadh Ram for an offence under 

acquitted™ 5 ACt> 1878, be Set aside and he be 

< 2 > The facts of the case are not in dispute, 
oadh Ram holds a license for a gun. The 

Swn« a »* a $ the tin l e out of repair, and he was 
S g “ f0 . r . repairs to a gun-maker at Kot 
S „? n ls way t0 Kot Khai he came to 
St at W“lr g K P im e tbat ‘ he gun-maker was 
nosifpH & ot Khai - . lu Sadh Ram thereupon de- 
fnp th f S un , wlth on e Jiwan Ram, promis- 

back < frS U M th lr fo i lowin g da y and take it 
that ji rom He however told Jiwan Ram 

following 6 h !u was unable t0 return the 

KSfe da S th , e s™ should be taken b y 

Sh fflTR Ram) 1°. . the PoUce Station al ong 
to Jiwan b^ense, which was also handed over 

The fo1fnn^ am ^ by Sadh Ram ’ f° r inspection, 
take ffi°r g * day > before Jiwan 11301 could 

SStiSf if 0 t0 the Police Station for in- 

by th^pSi^ 88 r , ecave re d from his possession 
for fha and Sadh Ram was prosecuted 
(3) Tb« C ? Ce unde I s - 22 of the Act. 
the aforpcoj earned Sess i°ns Judge has made 
firstly th!t d - rec ?? UIie J ldation on two grounds: 
gun in nnoct; 1 " t u e , above circumstances the 
SSned q £ es JS“ n sh ° uId be de *™ d to have re- 
SSd nl? ^ of Sadh Ram and he 
S Mssessinn de f med i° have . deli vered it into 
ascertaSSrHiJ* an u 0ther wl thout previously 
rized to nL^ at i uch person is le g all y autho- 
mem of K e | S H same within the intend- 

1953 f C P. I6° f S ' 22 ^ the SaW ^ 0nd ’ 


secondly, that the trying Magistrate had not 
eomolied with the provisions cf S. 256, Ci. 
P. C. 

(4) It is well settled that temporary posses-, 
sion of a fire-arm on behalf of the license- 
holder without any intention that it be used 
as such does not amount to possession within 
the various provisions cf the Arms Act under 
which possession of a fire-arm has been pena¬ 
lized. A number of decisions on this point 
have been referred to in — ‘Kedar Nath v. 
Emperor’. AIR 1941 Pat 209 (A). In this 
Patna case itself one of the persons convicted 
was the license-holder of the- gun. It appears 
that on returning from a shooting expedition 
he left the gun with a friend with the inten¬ 
tion of returning shortly afterwards and tak¬ 
ing it back from him. The license-holder was 
convicted for breach of condition No. 2 of his 
license, which stated that the license covered 
only the persons named and the arms and 
ammunition described therein and such re¬ 
tainers, if any, as might be entered in 
Column 5. The friend of the license-holder 
was not such a retainer. 

It is manifest that on the above facts breach 
of the condition of the license was also 
punishable under S. 22 of the Act, as in the 
present case. It was however held that the 
possession of the gun must be deemed to have 
remained with the license-holder though it 
was not actually in his physical possession, 
and that his friend must be deemed to have 
been in possession of the gun on behalf of the 
license-holder. The circumstances which were 
taken into consideration in arriving at this 
finding were that the gun was not left with 
the friend in order that it might be used by 
him. and that the gun was left with the friend 
only temporarily. The same is the case here. 

(5) One of the circumstances taken into 
consideration by the learned Sessions Judge 
was that the gun was out of repair. The learn¬ 
ed acting Government Advocate has cited in 
this connection — ‘Swami Dayal v. State*, 
AIR 1953 All 353 (B), where it was held that 
possession of even a broken pistol in an un¬ 
workable condition is punishable under S 19 
(f), Arms Act. That may be so> but that is’not 
the point which arises in the present case. 
The fact that the gun in the present case was 
in an unworkable condition was a circum¬ 
stance taken into consideration in support of 
the existence of one of the aforesaid two con¬ 
ditions in which possession of a fire-arm will 
in law be deemed to be with the license- 
holder even though its physical possession 

may , r J be . time bein g with another, 
nam e| y, that in leaving the gun with Jiwan 
Ram there could possibly have been no inten¬ 
tion of its being used by him as such. I there- 
fore agree with the learned Sessions Judge 
that no offence under S. 22 of the Arms Act 
has been made out against Sadh Ram. 

(6) In view cf the above finding it is hardly 
necessary to consider the other ground put for¬ 
ward by the learned Sessions Judge in sup- 

tos recommendation. The point has 
really not been sufficiently elaborated by the 

f^l>, SeS L 0n L Judge ' The record shows 
tb | at . ,f ltbough th,s was » case which was 
triable as a summons case, the trying Magis- 
trate commenced the trial as if it were a war- 
the circumstance, he should have 
Procedure of a warrant case to 
the end. He omitted however to comply with 
the provisions of Ss. 254, 255 and 256, Cr. 
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P. C.: after the close of prosecution evidence 
the Magistrate framed no charge, and he did 
not put any question to the accused to find 
out if he wanted to cross-examine any cf the 
prosecution witnesses whose evidence had 
been recorded. 

This was therefore clearly a case covered by 
the ruling of their Lordships in — ‘Subrah- 
mania Ayyar v. Empercr’, 28 Ind App 257 
(FC) (C), in which it was held that where an 
; express provision as to the mode of trial has 
been contravened it amounts to illegality 
which vitiates the trial and is not cured by 
S. 537 of the Code. The learned acting Gov¬ 
ernment Advocate cited two rulings, — 
‘Ladha Singh v. Emperor’, AIR 1915 Lah 259 

(1) (D) and — ‘Moola v. Emperor*, AIR 1914 
Lah 556 (E), in support of the view 

that in such a case the proper order to 
pass is a remand for retrial. The question is 
one of mere academic interest in the present 
case since on the first ground, in any case, 
Sadh Ram must be acquitted and not be re- 
. tried. It may however be stated that, in view 
of the aforesaid decision of their Lordships of 
the Privy Council, acquittal and not retrial 
would be the proper order. This view is also 
supported by — ‘Dosabhai v. Emperor*, AIR 
1915 Bom 14 (F). 

(7) The reference is accepted, the conviction 
and sentence passed on Sadh Ram are set 
aside and he is acquitted of the charge under 
S. 22 of the Arms Act. If the fine has already 
been realized, it shall be refunded to him. 
B/V.R.B. Reference accepted. 
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Narotam, Objector-Appellant v. Sardaru and 
another, Decree-holders-Respcndents. 

Second Appeal No. 32 of 1952, D/- 28-3-1953. 

Civil P. C. (1908), O. 21, R. 100 — Objection 
of third party challenging right of decree- 
holder to eject him. 

Where on foot of his decree the decree- 
holder puts in a prayer against the judg¬ 
ment-debtor for being put in possession of 
the preoerty, and even before a warrant 
of dakhal for putting the decree-hclder 
into possession is issued, a third person 
puts in an objection challenging the right 
of the decree-holder to eject him on the 
ground that fie is a tenant of the previous 
holder, the objection is oremature and 
the Court cannot go into tha merits of the 
objection. (Para 3) 

Anno: C. P. C., O. 21, R. 100 N. 3. 

D. N. Vaidya, for Appellant; D. R. Chau- 
dhary, for Respondents. 

JUDGMENT: This is an appeal by one Narotam 
who filed an objection in the course of execution 
proceedings instituted by Sardaru decree-holder 
against the State of Himachal Pradesh as judg¬ 
ment-debtor. His objection was dismissed by the 
execution Court and so was his appeal by the 
District Judge. 

(2) I need not go into the question whether a 
revision rather than an appeal was the proper 
remedy, for even if the proper remedy was by a 
petition in revision, this would be a clear case for 
interference due, as I shall presently show, to the 
Courts below having exercised jurisdiction which 
did not really vest in them. 


(3) One Sudama left an estate totalling 28 
bighas and 15 biswas. He owned malguzari rights 
in 22 bighas and 12 biswansis out of the said area 
and the rights of a tenant-at-will in the remain¬ 
ing 6 bighas 14 biswas and 8 biswansis which was 
grass land. The State took the properly by escheat 
on the death of Sudama. Thereupon Sardaru, 
claiming to be a reversioner, filed a suit against the 
State for recovery of possession of the property 
left by Sudama, and he obtained a decree on 
10-12-1948. After obtaining the decree Sardaru 
put it into execution against the State and pray¬ 
ed for recovery of possession of the said land. 
In that execution Narotam filed an objection on 
21-4-1950 challenging the right of Sardaru decree- 
holder to eject him. Narotam based his objection 
on two grounds: ( 1 ) that he had been holding the 
cultivated land of 22 bighas and 12 biswansis as 
a tenant, and been in possession of the remaining 
grass land as a sub-tenant, of Sudama, and (2) 
that pending the said litigation between Sardaru 
and the State the latter had settled half the area 
of the agricultural land with him on payment of 
'nazrana*. Both the Courts below have gone into 
the merits of the objection and dismissed it. In 
doing so they have done something which they 
were not called upon to do. 


(4) By the date on which the objection was filed 
not even a warrant of 'dakhal* for putting the 
decree-holder into possession had been issued. The 
decree-holder had simply prayed to be put in pos¬ 
session of the property, and this prayer was made 
only against the judgment-debtor, the State of 
Himachal Pradesh. The decree-holder was certain- 
Iv entitled to do so on foot of the aforesaid decree. 

He never prayed that Narotam or anybody be 
ejected from any portion of the land. Narotam 
had therefore no cause of action whatsoever for 9 
filing the aforesaid objection on 21-4-1950, as he 
did. Of course, if he were actually dispossessed 
of the land in question, or any portion of that 
land, it would have been open to him to come 
forward with an application to the execution Court 
under O. 21, R. 100, C. P. Code. His application 
would then have been enquired into, and, if it 
were decided against him, he would have had a 
right of suit under R. 103. It was not even obli¬ 
gatory on him to file an application under rule 
100, for, independently of any such application, he 
could also have brought a suit against the person 
dispossessing him, i.e., against Sardaru. 


It is said that subsequent to the institution of 
he present appeal the warrant of ‘dakhal’ has 
icen executed, it being a matter of controversy 
letween the learned counsel for the parties whe- 
her actual ‘dakhal’ has or has not been obtained 
>y the decree-holder. With this however I am 
lot concerned because that is something which 
ia> happened long after the institution of the 
ibjection dated 21-4-1950. From what has been 
,tated above, therefore, it is manifest that Naro- 
am had no cause of action whatsoever for filing 
he aforesaid objection on 21-4-1950: the objection 
vas premature. Narotam’s objection should have 
herefore been dismissed on that ground alone, 
ind the Courts below were not justified in going 
nto the merits of the objection. In the circum- 
itances. whatever the Courts below have adjudged 
m the merits of the objection is mere obiter 
iictum and will not affect the rights of the Parties 
n any possible future litigation between them i 
naintain the orders of the Courts below on the 
;hort ground that Narotam’s objection was pre¬ 
mature and without going into ments of tne 
^negations contained in that objection. 
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(5) In the light of the above observations, the 
present appeal is dismissed, but I make no order 
as to the costs of this appeal. 

B/G.MJ. Appeal dismissed. 
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Sabhu and others, PlainliiTs-Pc-titioners v. 
. Ramsa and another, Defendants-Respondents. 

A Civil Revn. No. 79 of 1952, D/- 28-5-1953. 
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(J) (’43) AIR 1943 Mad 341: 211 Ind Cas 113 

(K) (’28) AIR 1928 Mad 1201: 52 Mad 46o 

(L) (’37) AIR 1937 Mad 641: 170 Ind Cas 919 

ORDER: This is a plaintiffs’ application in 
revision against the order of the learned Subordi¬ 
nate Judge, Thcog dated 13-10-1952 whereby the 
plaintiffs were directed to file an amended plaint 
impleading the State of Himachal Pradesh as a 
defendant. This order was passed after the dis¬ 
posal of the preliminary issue whether the said 
State was a necessary party to the suit. The 
Court held that the State was a necessary party. 


(a) Evidence Act (1872), S. 115 — Estoppel 
by conduct. 

By reason merely of an application 
which they filed for extension of time to 
file the amended plaint in accordance 
with the finding of the Court the plaintiffs 
would not be estopped from coming up in 
' revision against the order of the Court. 
AIR 1927 Mad 1009 (2); AIR 1928 Lah 
813 (2) and AIR 1934 Lah 979, Distinguish¬ 
ed. (Para 2) 

Anno: Evidence Act, S. 115 N. 3. 

(b) Civil P. C. (1908), S. 115 — “Exercised 
a jurisdiction not vested in it by law.” 

If the trial Court was wrong in holding 
that the State of Himachal Pradesh was a 
necessary party, it will be deemed to have 
assumed jurisdiction ‘qua* the party 

ordered to be impleaded which it other¬ 
wise did not possess. (Para 3) 

Anno: C. P. C.> S. 115 N. 10. 

(c) Civil P. C. (1908), O. 1, R. 10 — Neces¬ 
sary party and proper party. 

Suit for possession by plaintiffs as re- 
\ J versioners to last male-holder on death of 
widow — Defendants contending that oro- 
perty was taken by escheat by State and 
granted to them on receipt of 'nazrana* — 
Held Government was only a proper and 
not a necessary party to suit — Held it 
would be a proper exercise of discretion 
in the present suit not to force the plain¬ 
tiffs to implead a party the result of which 
would only be *the rejection of the plaint. 
Case law discussed. (Paras 5, 7, 8, 9) 
Anno: C. P. C., O. 1, R. 10 N. 13, 14, 25. 

(d) Civil P. C. (1908), S. 80 — Notice after 
amendment of plaint. 

Notice under S. 80 should be given be¬ 
fore the institution of the suit. It cannot 
be given after the institution of the suit 
where the State is to be added as defen¬ 
dant to the suit. (Para 9 ) 

Anno: C. P. C., S. 80 N. 10, 16. 

’ nnT^ a L ar £ ass ’ *? r 4 Petitione ^; A. C. Hoshiar- 
puri, for Respondents. 

CASES CITED: 

<A Cas ( 620 AIR 1927 Mad 1009 (2): 105 Ind 

■* <B) (’28) AIR 1928 Lah 813 (2) 

(C) (34) AIR 1934 Lah 979: 151 Ind Cas 172 
®>2 < ( ’« Am 1941 FC 16: ILR (1941) Kar rc 

(E) (’51) AIR 1951 Punj 352: 52 Pun LR 88 
<F 362 ( 49) AIR 1949 Mad 369: 1948 ' 2 Mad U 

<G 872 ( 40) AIR 1940 Mad 225: 1939-2 Mad U 

<H 167 < 48) AIR 1948 ° Udh 44: 1947 AU WR CC 
<D (’26) AIR 1926 AU 585: 96 Ind Cas 351 


(2) There are two preliminary objections rais¬ 
ed by the learned counsel for the defendants-res- 
pondents. The first is that the plaintiffs are es¬ 
topped from filing their revision because of an 
application which they filed on 23-10-1952 for ex¬ 
tension of time to file the amended plaint in ac¬ 
cordance with the aforesaid finding. There is no 
doubt that extension of time was in fact prayed 
for by the plaintiffs, but I do not think that by 
reason merely of having put in such an applica¬ 
tion the plaintiffs would be estopped from com¬ 
ing up in revision against the order in question. 
The learned counsel for the respondents cited — 
•Ramaswami Chettiar v. Chindambaram Chettiar’, 
AIR 1927 Mad 1009 (2) (A); — ‘Sohan Lai v. Dhan 
Mai Ishar Das’. AIR 1928 Lah 813 (2) (B), — 
‘Bahadur v. Mohammad Din*, AIR 1934 Lah 979 
(C). All these were cases where a party sought 
to challenge an order after having accepted a 
certain benefit on condition of which the order 
was passed. In the present case no such benefit 
was accepted by the plaintiffs petitioners. The 
mere fact that the plaintiffs asked for an exten¬ 
sion of time could not be said to be tantamount 
to their having accepted any benefit. It appears 
that under the order in question the Court ordered 
the plaintiffs to pay certain costs: but no time 
for payment of costs had been fixed. Moreover, 
if the said order remains the costs will certainly 
be payable. In the result therefore I disallow 
the first preliminary objection and hold that the 
plaintiffs are not estopped from filing the present 
revision. 

(3) The next preliminary objection taken by the 
learned counsel for the respondents was that no 
question of jurisdiction is involved and therefore 
a revision petition is incompetent. If however 
the trial Court was wrong in holding that the 
State of Himachal Pradesh was a necessary party, 
it will be deemed to have assumed jurisdiction 
‘qua* the party ordered to be impleaded which it 
otherwise did not possess. As I shall presently 
show, the finding of the trial Court was erroneous. 
That being so, this was a case of the trial Court 
seeking to exercise jurisdiction not vested in it. 
The revision is therefore competent. 

(4) Coming to the merits of the issue, it appears 
that the plaintiffs filed the suit treating the de¬ 
fendants as trespassers. Their case was that the 
property in suit originally belonged to one Magni 
and that on his death his widow Mt. Khanki suo 
ceeded to it with life interest of a Hindu widow. 
Mt. Khanki is said to have died in or about 1944 
and the present suit was filed in January 1950. 
T e h * a allegation was that since the death 
of Mt. Khanki the defendants had been in wrong¬ 
ful possession. It was also pleaded that in case 
the defendants’ possession was on foot of any 
al.enation by Mt. Khanki, the possession would 
be illegal since she had no right to make the alie¬ 
nation. The plaintiffs set up their title to the pro¬ 
perty as reversioners to the last male-holder. The 
defendants on the other hand contended that the 
property was taken by escheat by the Bals&n State 
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and thereafter granted to them by that State on 
receipt of certain ‘nazrana.’ It is not necessary* for 
disposal of the present issue to consider other 
pleas taken in defence. It may incidentally be 
stated further that one of the points taken up in 
the written statement was that the plaintiffs were 
aware of this escheat. The question is whether on 
these pleadings the State of Himachal Pradesh was, 
or was not, a necessary party. 

(5) I do not wish to express any final opinion 
on the question of whether the plaintiffs were, or 
were not, aware of the escheat, because that might 
prejudice the disposal of the case eventually. But 
even if it be supposed that this defence allegation 
he correct, that would not affect the disposal of 
che present issue. Irrespective of whether the plain¬ 
tiffs did or did not know of the escheat, and irres¬ 
pective even of the fact whether an escheat had 
in fact taken place, the question for determina¬ 
tion is whether, in view of the defence plea in 
question with regard to escheat, the Government 
is a necessary 7 party. I am not taking into consi¬ 
deration the argument of the learned counsel for 
the plaintiffs-petitioners that for the disposal of 
the present. Issue only the allegations in the plaint 
should be taken into consideration. I say that 
even if the pleas contained in the written-state¬ 
ment of the defendants can validly be taken into 
consideration for the disposal of the issue, it can¬ 
not be held that the Government is a necessary 
party. 

(o) The distinction between a necessary and a 
proper party has been made in O. 1, R. 10(2), 
C. P. C. The former is a party who ought to have 
been joined, whether as plaintiff or defendant, 
and the latter one whose presence before the Court 
is necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all 
the questions involved in the suit. The same point . 
has been laid down in the following words by 
their Lordships of the then Federal Court of India 
in — ‘United Provinces v. Mt. Atiqa Begum', AIR 
1941 F. C. 16 (D): 

“A person would be a necessary party if he ought 

to have been joined, that is to say, in whose 

absence no effective decree can be passed at all. 

He would be a proper party to be impleaded 

if his presence is necessary for an effectual or 

complete adjudication.” 

(7) Now, so far as the litigation between the 
present parties is concerned, it cannot be said that 
no effective decree can be passed in the absence 
of the State of Himachal Pradesh. There is no 
doubt that, in its paramount capacity as the State 
entitled to the land revenue in respect of the 
property in suit, the State of Himachal Pradesh 
would be interested in the result of the present 
litigation. There is also no doubt that in case the 
plaintiffs succeed, but the State of Himachal Pra¬ 
desh do not wish that they should hold the land 
in suit, there may be further litigation between 
them. In that case it might be said that the pre¬ 
sent litigation would not effectually or complete¬ 
ly dispose of the points in issue in this 
case. But that would only mean that the 
State of Himachal Pradesh is a proper, but 
not a necessary, party to this litigation. 

(8) The learned counsel for the defendants respon¬ 
dents contended that the matter of escheat cannot be 
fully disposed of without the State being a party to 
the litigation. That is not so. So far as the pre¬ 
sent parties are concerned, the matter can be final¬ 
ly disposed of, although not between the plaintiffs 
and the State of Himachal Pradesh. It was also 
contended that if the plaintiffs’ suit succeeds the 
defendants would be entitled to a refund of 'naz- 


rana’ and the costs of improvements alleged to 
have been effected by them on the land in suit. 
That may be so. but if the defendants can validly 
claim these amounts from the plaintiffs they will 
get that relief in the present suit. If on the other 
hand such a claim of theirs lies against the Gov¬ 
ernment, the mere fact that the Government is not 
a party would not prevent them from claiming the 
said sums from the Government by another suit. 

(9) The learned counsel for the respondents cited 
a number of rulings: — Tndar Singh v. Hazara 
Singh’, AIR 1951 Punj 352 (E>; — ‘Lakshmidevam- 
ma v. Nagayya', AIR 1949 Mad 369 (F); — ‘Man- 
gacharyulu v. Balarama Krishnamacharvulu’, AIR 
1940 Mad 225 (G); — ‘Shri Nath v. Nand Lai’, 
AIR 1948 Oudh 44 (H‘. All of them were cases 
where the trial Court had exercised its discretion 
in favour of adding a proper party and it was 
held that the discretion could not be deemed to 
have been exercised improperly. The High Court 
did not therefore interfere. In the present case 
also the party sought to be impleaded is a proper, 
and not a necessary, party: but there is one im¬ 
portant distinction. The distinction is that if 
the finding of the trial Court is allowed to remain 
the result of the suit would be its rejection by rea¬ 
son of the State of Himachal Pradesh being im¬ 
pleaded without a previous notice under S. 80, 

C. P. C. The learned counsel for the respondents 
argued that such a notice could be given even at 
this stage. That does not however seem to be 
correct because S. 80 provides that such a notice 
should be given before the institution of the suit. 

To give effect to the finding recorded by the trial 
Court would therefore be to foredoom the plain¬ 
tiffs’ suit to rejection, as already stated. Of course, 
this Court should not be swayed by any consi¬ 
deration as to what the result of the suit would 

be if it were a fact that the State of Himachal j 
Pradesh were a necessary party. In that case the 
State must be impleaded irrespective of whether 
the result of the State being impleaded, would be 
rejection of the plaintiffs’ suit for want of a notice 
under S. 80. C. P. C. But, as I have stated, the 
State of Himachal Pradesh is not a necessary 
party, though it may be a proper party, for the dis¬ 
posal of the present suit. That being so. it would 
be a proper exercise of discretion in the present 
suit not to force the plaintiffs to implead a party 
the result of which would only be the rejection of 
the plaint. 

(10) While I had proceeded so far the learned 
counsel for the respondents wanted time to show 
that if the State of Himachal Pradesh is ordered 
to be impleaded under O. 1, R. 10, C. P. C., no 
notice to it u/s. 80 of the Code will be necessary- 
The case was therefore adjourned. On the ad¬ 
journed date the learned counsel cited two rulings 
in support of the above contention. One was 
— ‘G. I. P. Railway Company v. Mahadeo 
Ram’, AIR 1926 All 585 (I). That was a 
suit instituted against the G. I. P. Railway 
while it was a private company. During the 
pendency of the suit the line was taken over 
bv the Government, and the Secretary of State 
for India in Council was substituted as defen¬ 
dant. It was held that there was no question 
of instituting the suit against the newly impleaded 
defendant within the intendment of S. 80 because 
the suit had already been instituted, and tne 
original defendant’s interests had devolved upon 
the Government during its pendency, so that tne 
matter was governed by O. 22, R. 10, and tha 
therefore no notice as prescribed by S. 80 was neces¬ 
sary. In the present case, however there is no 
question of devolution or assignment of ?ntere. 
during the pendency of the suit under O. 22, w. w 
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of the Code. This ruling has therefore no appli¬ 
cation. 

The other ruling cited was — ‘Mahomed Yusuf 
Sahib v. Province of Madras’, AIR 1943 Mad 341 
(J). That was a suit under O.* 21, R. 63 of the 
Code, and it was held that as such a suit is a con¬ 
tinuation of the claim proceeding under O. 21, 
R. 58 no notice under S. 80 was necessary. Reli¬ 
ance was placed on — *S. A. Rajamier v. Subrama- 
niam Chettiar’, AIR 1923 Mad 1201 (K>, and the 
passage cited therefrom referred to "fresh notice". 
Presumably therefore a notice under S. 80 had al¬ 
ready been given before institution of the claim 
proceeding under O. 21, R. 58. It appears therefore 
to have been held that no fresh notice was neces¬ 
sary before the institution of a suit under O. 21, 
R. 63 since such a suit is merely a continuation 
of the claim proceedings. The ruling therefore 
does not do away with the necessity of the notice 
in question. It has also no application to the 
facts of the present case which is not a continua¬ 
tion of any previous proceeding. I therefore hold 
that the possibility of the present suit being reject¬ 
ed for want of a notice under S. 80 is not ruled 
out in case the plaintiffs are ordered to implead 
the State of Himachal Pradesh. That being so, 
it would be just and proper not to exercise the 
discretionary power under O. 1, R. 10(2) of the 
Code in favour of the addition of the State of 
Himachal Pradesh as a proper, as distinguished 
from a necessary, party. 

(11) Before I close I have to refer to an addi¬ 
tional ruling cited by the learned counsel for the 
defendants-respondents in connection with the ques¬ 
tion of whether the State of Himachal Pradesh 
Is a necessary or only a proper party, viz., —‘Krishna- 
swami Naidu v. Municipal Council Bellary’, AIR 
1937 Mad 641 (L). This ruling was cited by him 
on the adjourned date. The ruling does not how¬ 
ever support him, for it lays down that the question 
whether the Government is a necessary party or 
not would depend upon the facts of each case and 
no general rule can be laid down. It was further 
held that in cases where the plea of jus tertii is 
set up, it is generally considered desirable to make 
the person whose title is set up a party to the suit 
to avoid multiplicity of litigation. It would ap¬ 
pear therefore that in fact the Government was 
ordered to be impleaded in that case because it 
was considered to be a proper party although, no 
doubt, the expression used was that it was a neces¬ 
sary party. Moreover, in view of the important 
circumstance considered above, namely, that to 
order the addition of the State of Himachal Pra¬ 
desh would be to foredoom the present suit to its 
rejection for want of a notice under S. 80 of the 
Code, it would not be just to hold, according to this 
ruling, that the Government was a necessary party. 
It has already been seen that, so far as the pre¬ 
sent parties are concerned, an effective decree can 
ue passed between them, one way or the other, 
SS J? absence of the State of Himachal 

Allowing the revision petition therefore, 
the finding of the trial Court that the State is a 
necessary party and the order passed by it direct- 
inf P' ai ? tlffs to «!• an amended plaint implead- 

^ defendant are set aside and the 
Court is directed to dispose of the rest of the 

on the pledings of the parties with- 
the „ state of Himachal Pradesh, 
injrtew of the peculiar circumstances of the case, 

Th^ mrtiP. °lm r 88 10 costs of this revision. 

StwS? M m appear before 4116 trlal Court on 


b/d.h.z. 


Revision allowed. 


Civil Writ Petn. No. 1 o£ 1952, D/- 28-5-1953. 

(a) Constitution of India, Art. 311 — 

Service (Classification Control and Appeal) 
Rules, R. 55 — Termination of service — Re¬ 
signation — No enquiry. 

If a person’s services have been termi¬ 
nated in contravention of the provisions 
of R. 55 of the Civil (Classification Con- ' 
trol and Appeal) Rules and Art. 311 he 
has a legal right to come to the High 
Court for appropriate relief under Art. 226 
of the Constitution, and the mere facts that 
he has the alternative remedy of a suit, or 
that the action taken by him in this Court 
was a delayed one, would by themselves 
be no ground for denying him that relief. 
But it is essential that the alleged legal 
right should have been actually violated. 
That cannot be said to have happened 
where he instead of showing cause against 
the action proposed against him in pursu¬ 
ance of the notice, he tenders his resigna¬ 
tion. In such a case the contingency of 
holding an inquiry never arises and the 
authority concerned is left with no alter¬ 
native but to terminate his services. It is 
not open to him to contend that his ser¬ 
vices were wrongly terminated. 

(Paras 5, 6) 

(b) Constitution of India, Art. 226 — Appli¬ 

cant concealing facts — Application will be 
dismissed. (Para 5) 

K. C. Pandit, for Petitioner; C. L. Puri, Ag. 
Govt. Advocate, for the State. 

CASES CITED : 

(A) ('52) AIR 1952 Pat 194 

(B) (’52) AIR 1952 Him P 43 

(C) (’53) AIR 1953 Nag 69: ILR (1952) Nag 
955 

ORDER: This Is a petition under Ark 226 of 
the Constitution by one R. ‘N. Mohindra, one time 
employee of the respondent, the State of Hima¬ 
chal Pradesh, in the medical department, whose 
services were terminated by an order of the Direc¬ 
tor of Health Services dated 26-3-1951, for a writ 
of mandamus and such other directions as may 
be deemed fit to the respondent for restoration of 
the petitioner to the office of the Head Clerk in 
the medical department of the State and for 
payment to him of arrears of his emoluments till 
the date of his reinstatement. The application 
has been opposed on behalf of the State. 

(2) It appears that the petitioner was appointed 
a Head Clerk in the medical department of the 
former Sirmur State on six months probation in 
June 1944 and confirmed on that post on 6-3-1945. 
After formation of Himachal Pradesh, which took 
place on 15-4-1948, the petitioner’s services were 
continued in the medical department by the res¬ 
pondent. One of the points urged by the peti¬ 
tioner is tha.t the respondent will be deemed to 
have retained his services as a permanent Hoad 
Clerk in the medical department. It is however 
not necessary to go into that question since it 
would be material only if his reinstatement were 
to be ordered. 

(3) After certain charges had been levelled 
against the petitioner, with the reasonability or 
otherwise of which charges this Court is not con¬ 
cerned, the petitioner was reduced in rank with 
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eflect from 1-5-1950 by an order dated 14-5-1950. 
Subsequently, he was suspended by an order dated 
27-1-1951. and on 9-2-1951 a notice was issued to 
him to show cause why his services be not ter¬ 
minated within a week of the receipt of the notice. 
Reference was made in this notice to the alle¬ 
gedly past improper conduct of the petitioner 
leading to his reduction in rank and to his sub¬ 
sequent misconduct in October 1950 and imme¬ 
diately before the issue of notice. At the end it 
was staged that as in spite of previous warnings 
the petitioner had not taken care to reform him¬ 
self it was proposed to terminate his sendees, but 
that before such action was taken he was being 
given an opportunity of showing cause against it. 
As already stated, the sendees of the petitioner 
were terminated by an order dated 26-3-1951. 


(4) The contention of the learned counsel for the 
petitioner was that the removal of his client from 
sendee was. wrongful in that the provisions of R. 55 
of the Civil Sendees (Classification. Control and 
Appeal) Rules and of Art. 311 of the Constitution 
had not been complied with. The two provisions 
just cited require the official concerned to be given 
a reasonable opportunity of showing cause against 
the action proposed to be taken in regard to him 
before he is either dismissed, removed or reduced 
in rank. The learned counsel also argued that 
the aforesaid notice dated 9-2-1951 was defective 
si ice the petitioner was not only asked thereby 
to show cause but it even mentioned the punish¬ 
ment sought to be imposed upon him. He also 
argued that there was no mention in the notice 
whether the petitioner desired to be heard in per¬ 
son. as required by R. 55. It was also contended 
that the aforesaid order of termination of ser¬ 
vices was passed without holding any inquiry. 

(5) Now. there is no doubt that if the present 
petitioner’s sendees have been terminated in con¬ 
travention of the said provisions, he has a legal 
right to come to this Court for appropriate relief 
under Art. 225 of the Constitution, and the mere 
facts that he has the alternative remedy of a suit, 
or that the action taken by him in this Court 
was a delayed one. would by themselves be no 
ground for denying him that relief. But. as held 
in a ruling cited by the learned counsel for the 
petitioner himself. i!e. f in — ’Ram Prasad v. State 
of Bihar*. AIR 1952 Pat 194 (A), it is essential 
that the alleged legal right should have been 
actually violated. That cannot be said to have 
happened in the present case. And this appears 
from facts disclosed in the respondent’s reply in 
this case. Incidentally, it may be stated here that 
these facts were not stated in the petitioner’s ap¬ 
plication. and as these were material facts, this 
concealment alone would be a sufficient ground for 
throwing out the present petition. *Harish Chan¬ 
dra v. Lt.-Govemor of Himachal Pradesh', AIR 
1952 Him P 43 (B). I would however not throw 
out the nresent petition on that short ground but 
would refer to the material facts just mentioned 
in order to show that there has really been no 
violation of the petitioner’s rights. 

(6) It appears that in reply to the aforesaid 
notice dated 9-2-1951. which notice was admittedly 
received by the petitioner, the petitioner, within 
the week allowed by the notice, instead of making 
anv attempt to show cause against the action pro¬ 
posed to b° taken against him, submitted his re¬ 
signation on 15-2-1951. This letter of resignation 
is strongly worded, but that is not a matter which 
need be considered. What is material is that, in- 
stead of availing himself of the opportunity grant- 
ed to him by the authority concerned to show 
cause against the proposed action, thei petitioner 
tendered his resignation. That being so. the con¬ 
tingency of holding an inquiry never arose and 


the authority concerned was left with no alterna¬ 
tive but to terminate his services. Tne right which 
is alleged by the petitioner to have been violated 
in* the matter of the termination of his services 
is that his services were terminated without his 
having been given an opportunity to show cause 
against that action. But by sending in his re¬ 
signation the petitioner made it impossible for the 
authority concerned to do anything else but to 
terminate his services. It is not open to the peti¬ 
tioner therefore to contend that his removal was 
wrongful. 

On the contrary, this is a case like the one 
reported as — ‘Waman v. State of Madhya Pra¬ 
desh’, AIR 1953 Nag 69 (C>. where no attempt 
was made by the applicant to show cause against 
his dismissal, and therefore it was held that the 
notice which had been given to him complied with 
th£ provisions of Art, 311(2) of the Constitution. 
In fact, the present is a stronger case since it is 
not only that no attempt was made by the peti¬ 
tioner to show cause against the termination of 
his services, but he actually tendered his resigna¬ 
tion in reply to the notice. In the circumstance, 
if the petitioner had any right, he himself cut 
the ground from under it and it cannot be said 
that the respondent was responsible for its viola¬ 
tion. The present petition is accordingly dis¬ 
missed. I make no order as to the costs of the 
petition since admittedly certain costs awarded to 
the petitioner on a previous date have n6t yet 
been paid. 

A/R.G.D. Petition dismissed. 
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Nirma and others. Petitioners v. The State. 
Criminal Misc. Petn. No. 4 of 1953, D/- 1-7- 
1953. 

(a) Criminal P. C. (1898), S. 526 — Magis¬ 
trate’s explanation. 

A Magistrate who is asked to submit his 
explanation is not expected to make com¬ 
ments on the application for transfer, nor 
is he required to produce evidence in sup¬ 
port of his explanation unless specifically 
called for. (Paras 3 and 4) 

Anno: Cr. P. C., S. 526 N. 9. 

(b) Criminal P. C. (1898), S. 526 (1) (a) — 
Taking up case after closing hours of Court. 

Taking up a case after the closing hours 
of the Court, if such is not the usual prac¬ 
tice of the Magistrate, is bv itself sufficient 
to raise an apprehension in the mind of 
the accused that he may not get a fair and 
impartial trial. (Para 5) 

Anno: Cr. P. C., S. 526 N. 5. 

(c) Criminal P. C. (1898), S. 526 (1) (a) — 

No opportunity given to accused to know what 
case against him was — Transfer should be 
ordered. (Para 6) 

Anno: Cr. P. C., S. 526 N. 5. 

(d) Criminal P. C. (1898), S. 526 (1) (a) — 
Magistrate making up his mind to frame 
charges even before knowing what accused s 
statement would be — Circumstance is such as 
likely to raise reasonable apprehension in mind 
of accused that he cannot get fair trial. 

(Paras 7, 8a) 

Anno: Cr. P. C., S. 526 N. 5. 

K. C. Pandit, for Petitioners; L. N. Sethi, 
Govt. Advocate, for the State. 
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ORDER: This is an application by three men, 
Ninna, Jango and Phurkh-j, under Section 526, Cr. 
p. Code, for the transfer oi a case pending against 
them for an ofience unaer Section 435. L P. C.. 
in the Court of the Magistrate. 1st Class at Theog 
on the ground that they ao not expect a fair and 
impartial trial at the hands of the said Mfcgis? 
tote. 

(2) The allegations of the petitioners are that 
the Challan was submitted before the Court at 
^ about 6.15 p. m. on 11-5-1953, that the Magistrate 
X took up the case immediately at that late hour des¬ 
pite the request of the petitioners to adjourn the 
case so as to have the opportunity of calling from 
Simla Sri K. C. Pandit Advocate to deiend them; 
that a local pleader Sri 3. D. Suri. whom the peti¬ 
tioners had to engage at the spur of the moment, 
did not have the requisite opportunity of prepar¬ 
ing himself before the production of the prosecu¬ 
tion evidence on that evening, and his oral re¬ 
quest for a copy of the first information report, 
which he had had no opportunity of looking into,' 
was rejected; that the case was adjourned late that 
evening to the following day in spite of orotests 
of the petitioners that The aforesaid Advocate 
would net be able to attend owing to being engag¬ 
ed in a case in this Court; and that on 12-5-1953 
again the Magistrate framed a charge against them 
after turning down their request for the postpone¬ 
ment of the case in order that they may have the 
opportunity of the aforesaid advocate addressing 
the Court before the framing of the charge. 

fin ' 3) ,y'‘ e J e , a u n . ed Ma = istr “te has in his explana- 
tion denied that a prayer for adjournment at any 

t^t^F*** b l or ° n behalf of the Petitioners, 
although he admits that he was apprised by Sri 

K r Pa\^u°V he even r ng of 11-5-1953 that Sri 
jj mu!rt ^ hi' the c ? unsel erased by the accused. 
1" itP 3rsou for certain reasons. 

5 by th * ,earned Morale that the 
case was taken up at 5.30 p. m. on 11-5-1952 and 

SSV* 111 1 J 3 tl p - m - In re p!y to the specific 
allega, on that the Magistrate took up the case 

S m Mt^ ly t after 1110 challan? the learn? 

SesSSi 65 that the challan had been 

presented sometime previously on that dav" He 

S‘ S o?°.ri P n y J? allegatlon «»t thfJrii S 

first infoi^l*?' SUI ? pleader for a COPY of the 
first information report was not accepted by him. 

*nylng the allegation that the peti- 
f 0r the^w^AH him t0 give them au opportunity 

S'rtSJfttoBC a f ppearing 011 “waS 

11-5-1953 thnt accu *f d a ^ close of the case on 
of the accused wil^h/ 0110 ^ 2 day the statement 

ed iaStlhL Shife°c r , d R d ,!? d chargcs fram - 

tlon, the learned , submittin g his explana- 

^ taw hL 8 J5 l j r ¥ rl :Th n eog a wheit 

to Se I would like 

tion on merits. Ftotlv pre i ent *PPUca- 

was asked to submit]hfe SLSS?**, %&**** 
to the allegations contataed,^ th ****** 
Plication for transfer Tn , petittoners ' a P- 

make comments on that^nSw.!! 6 professes t° 
however remember that a PPMcation. He must 

same thing a^en 15 not the 

notes criticism whOe exSnSn Commenf con- 
count of one’s cKctaSS? givin 8 ac- 
« fa ct that in making an had to the 

« M Syg* W52 

“Wtlone regard^ the 


trate, it is an explanation, and not a comment, 
th'^x is demanded from a Magistrate and that a 
Magistrate is expected to oiler. The attention oi 
the learned Magistrate is invited in this connec¬ 
tion to Rule 9 in Chapter 1-A tb> of Vol. V of the 
Punjab High Court Rules and Orders, which have 
been made applicable in this State also, where 
there is reference to 

"explanations called for by the High Court from 
himself (meaning District Magistrate) or the 
Magistrate concerned with regard to the allega¬ 
tions contained in the petitions for transfer". 

It is hoped that in future in similar circumstances 
the learned Magistrate will offer explanation and 
not comment on an application for transfer. 

(4) Secondly, all that the learned Magistrate 
was required to do was to offer an explanation and 
not to produce evidence in support of the same 
He was therefore not justified in sending along 
with his explanation a statement on oath of Sri 
B. D. Suri pleader Theog. It is not possible more¬ 
over to attach any value to the said statement of 
Sn B. D. Suri since it was recorded by the learn¬ 
ed Magistrate in absence of the present petitioners. 
In future, the learned Magistrate should cnlv sub¬ 
mit his explanation and not oral evidence in sup¬ 
port °* ^ explanation specifically called 

(o) Coming to the merits of the application, this 
much is in any case admitted by the learned Magis¬ 
trate that he took up the case against the peti¬ 
tioners late in the evening of 11-5-1953 at least 
an hour after the close of Court hours, and that 
it continued till 7.35 p. m. In doing so he clearly 
transgressed Rule 8 of Chapter 1-A of Vol. Ill of 
the afor^aid Rules and Orders, which lays down 
that the hearing of a case taken up before 4 p. m. 
or whatever may be the closing hours of the Court 
may, if necessary, be continued for a short time 
after that hour; but no new case should be taken 
up after the hour when the Court is timed to rise. 
The learned Magistrate did not therefore act pro- 

ffL , the case at 5 30 p - m. and con- 
tinuinK it till 7.35 p. ni. The learned Government 
Advocate was not prepared to say that such is the 
usual practice of this learned Magistrate. if so. 
the course adopted by the learned Magistrate in 
the present case was by itself sufficient to raise an 
apprehension in the minds of the petitioners; for 
they would naturally have been unable to find any 
reason for the Magistrate making an exception in 
their case and taking up the case in such hot 
haste at, such a late hour of the day. 

( 6> Again rs adverted to above, the learned 
Magistrate has replied only indefinitely to the alle- 
^ at ‘°. n the petitioners that the caie was taken 
m P p^it»iJ a !ff t h0U fu° n the evenin S of 11-5-1953 im- 
Th?SiL l° r n e presenta «on of the challan. 

S • the . Petitioners’ allegation must be 
and ifc follows therefore that 
? i lie P^ittoners nor their counsel knew 

r f a L^, aCCUSati ? n against the petitioners was 
before their counsel was suddenly required to cross- 

Prosecution witnesses. There is. of 
nothing in the Criminal Procedure Code 
SKSSI t h , e Procedure adopted in this case bv the 
Magistrate, but a trial in which such a 
*"?“*“* is adopted cannot on the face of it be 
said to be a fair trial since it- docs not afford the 
accused necessary opportunity to defend them¬ 
selves properly. 

f f0 , r 2 h , ls reason that Rules 5 and 6 of Chap- 
ten-A of Vol. m of the said Rules & Orders stand 
in f dpeR * ded by the Instructions contained 
in Notification No. ni-C» xn-Z. 10. dated 5-1-1948 
Iff' HSf, , by th f Punjab High Court and published 
In East Punjab Gazette Part in. dated^9-1-1948, 
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which lays down, ‘inter alia', that witnesses should 
not be produced on the date of presentation of 
the chalan but should *be bound over by the police 
under S. 170, Criminal P. C. to appear three or 
lour days later, an exception being made in cases 
the trial oi which should be completed forthwith 
and should not be delayed even lor three or four 
days, as for instance, the case of a pick-pocKet 
caught red-handed in a fair. Obviously, the pre¬ 
sent case does not come under that exception. 


A. I. R. 

Advocate, Sri K. C. Pandit, on 9-5-1953. That alle¬ 
gation was made in support of the contention 
that even on 9-5-1953 the petitioners were no? 
in a position to know what the case against them 
was. This allegation really loses its force in the 
teeth of the subsequent allegation (which has 
been found to be correct) that the chalan was 
presented before the Court immediately before 
tne case being taken up late in the evening of 


It has been pointed out by the learned Magis¬ 
trate. and the learned Government Advocate also 
argued, that the petitioners had already been serv¬ 
ed with summonses for 11-5-53. That is no doubt 
true, but all that was stated therein was that they 
were to be prosecuted for an offence under S. 435, 
I. P. C. That did not give the petitioners any 
indication as to what actually the prosecution 
case was. In the circumstances, even though the 
petitioners or their counsel may not have asked 
for an adjournment, it is manifest that the case 
was taken up at a late hour on the evening of 
11-5-1953 immediately alter the presentation of the 
chalan and therefore without giving them any 
opportunity of knowing what the case against the 
petitioners was. 

(7> The above are however not the only circum¬ 
stances. Another circumstance which would raise 
a reasonable apprehension in the mind of any 
accused against his having a fair trial appears in 
the aforesaid reply which the learned Magistrate 
has made to the allegation that they were not 
allowed an opportunity that Sri K. C. Pandit Ad¬ 
vocate might address the Court before the framing 
of the charge. The learned Magistrate has no 
doubt denied the allegation that any such request 
was made to him, but. at the same time, he has 
admitted that at the close of the case on 11-5-1953 
he informed the accused not only that their state¬ 
ments would be recorded on the following day 
but also that the charges would be framed against 
them. It would appear therefore that, even be¬ 
fore knowing what the statements of the accused 
would be, the learned Magistrate had already made 
up his mind to frame charges against them. 

(8) Before I conclude, I would refer to one other 
fact although that may not affect the present 
application on its merits, and that is the fact 
of the learned Magistrate having denied the alle¬ 
gation of the petitioners that an application for 
inspection of the record had been made by their 


What I wish to say here is that the learned 
Magistrate's denial with regard to the presentation 
of the application for inspection has, in any case 
been rashly made. He says that there was no re- 
cord available in his office to indicate that the 
application in question had been made on 9 - 5 - 1953 . 

K. C. Pancut for the petitioner has however 
snowed to me the said application in original 
which appears to have been returned to him after 
endorsement thereon of the learned Magistrate’s 
order of the said date. I think that the appli¬ 
cation should not have been returned to the party 
or his counsel but consigned to the proper record 
What is germane to the point under considera¬ 
tion is however that the learned Magistrate him¬ 
self endorsed the order on the application that 
it be registered. A record was therefore.avail¬ 
able in the office of the learned Magistrate, i.e., 
the register in question, from which he could 
have ascertained that the application had been 
preferred before him on 9-5-1953. He should not 
therefore have given the said reply without consult¬ 
ing the register. 

(8a) While I do not doubt that the learned Magis¬ 
trate had no bias of any kind against the peti¬ 
tioners, the circumstances pointed out above are 
such as were likely to raise a reasonable appre¬ 
hension in the minds of the petitioners that they 
cannot have a fair trial. The application is there¬ 
fore allowed, and it is hereby ordered that the 
case pending against the petitioners in the Court 
of the Magistrate 1st class Theog be transferred 
to the Court of the District Magistrate with the 
direction that the District Magistrate should either 
himself try the case or transfer it for trial to any 
other competent Magistrate subordinate to him 
at KasumptL The petitioners are hereby directed 
to appear before the Distirct Magistrate for hear¬ 
ing necessary orders on 21-7-1953. 

B/V.R.B. Application allowed. 
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SUBJECT INDEX 


Administration of Evacuee Property Act 

(31 of 1950)—See Constitution of India, Art. 14 

1576 

-- S. I—Scope—(Interpretation of Statutes— 

Hardship)—(Civil P. C., Pre.) 157e 

- S. 40 — See Constitution of India, Art-. 226 

157a 

- S. 40 — Validity — (Constitution of India, 

Art. 19 (1) (f) and (5J) 157c 

-S. 40 — If contrary to Art. 31 of the Con- 

stitution—(Constitution of India, Art. 31) 157i 
- S. 40 —Scope ' 157/ 

Arms Act (11 of 1878), S. 14—See Hyderabad 
Arms Regulation (13 of 1358 Fasli), S. 10 204 

- S. 15 — See Hyderabad Arm 3 Regulation 

(13 of 1358 Fasli), S. 10 204 

- S. 16 — See Hyderabad Arms Regulation 

(13 of 1358 Fasli), S. 10 204 

- S. 18 (aj—Reasons for cancellation 183 

- S. 19 (f)—See Hyderabad Arms Regulation 

(13 of 1358 Fasli), S. 10 204 

* Certiorari — See under Constitution of India, 
Art. 226. 

Civil Procedure Code (5 of 1908), Preamble 
See (1) Administration of Evacuee Property 
Act (1950), S. 1 157e 

(2) Precedents (FB) 289a 

- S. 2 (5)—See Constitution of India, Article 

261 (3) in 

- S. 9 

See also (1) Constitution of India, Art. 226 

2356 and e 

( 2 ) Tenancy Laws _ (Hyderabad) 
Jagir Abolition Regulation 
(1358F), S. 21, ol. 2, Proviso 

79a 

9 —Suit for declaration of plaintiff’s 
exclude right to perform purohitgiri does not lie 
- (Constitution of India, Art. 19 (g)) (FBI 1 

- S. 9 Administrative bodies — Jurisdiction 

79i 

* T 5s ' 10 ^ l 51 — Suit for arrears of rent 
pending in Civil Court—Application by tenant for 
determination of fair rent to Rent Controller _ 

R fl V i SU tt , n °i be ^-(Houses and 
(1353 F) I y 6 ) d HOUS0 Rent Oontro1 Order 

S. 11-See also. Suits Valuation Act (1887). 
^ M i . 237 

- S. 11 —“Heard and finally deoided” 79a 

- Ss. 13 and 14 — Suit on foreign judgment 

29 


Civil P. C. (could.) 

-S. 14-See ibid, S. 13 29 

-S. 20(c) — Suits on negotiable instruments 

—(Negotiable Instruments Act (1881), Ss. 78, 81 
and 70) — (Hyderabad Negotiable Instruments 
Act, Ss. 77, 81, 80 and 69) (FB) 28v6 

-S. 24 —Applicability and scope—Case pend. 

ing before Atiyat Court 105/, 110/ (7) 

-S. 47—See ibid, S. 145 111a, c 

- S. 80 —Suit against Railway—Notice—Suit 

filed when Hyderabad Civil P. C. was in force at 
the place—No provision in Hyderabad Civil P. C. 
corresponding to S. 80, Civil P. C—Notice is not 
necessary 139a 

-Ss. 96 and 154 — Vested right of appeal— 

Subsequent enactment affecting right of appeal 
—Effect — (Civil P. C. (Amendment) Act (2 of 
1951), S. 20) 258a 

-S. 100 — See also Constitution of India, 

Art. 226 646 

- S. 100 and 0. 41, R. 31 — Perusal of evi¬ 
dence in second appeal 179a 

-S. 107 —Appreciation of evidence by appel¬ 
late Court 181a 

-S. 110—Sec Constitution of India, Art. 133 

(1) (a) 177a 

-S. 110 (c) — See Constitution of India, 

Art. 133 (1) (o) 177c 

-S. 113, Proviso — Reference under—Neces¬ 
sary conditions for validity (FB) 52 

-S. 115 — See also Provincial Small Cause 

Courts Act (1887), S. 25 212o 

-Ss. 115 and 151 —Judicious discretion_No 

interference 1306 

-S. 115 — Wrongly oasting of issues and 

burden of proof is not irregular exercise of juris- 
diction 194 

-- S. 115 —No revision lies against a mere find¬ 
ing of the Court below 227a 

-S. 115 —Other remedy open 297a 

—— Ss. 145, 47 and O. 41, R. 5 — Surety's 
liability—Nature and extent of _ Surety is not 

party to decree — Execution against him_Stay 

does not operate m a 

-S. 145 — Surety’s liability — Bond—Con. 

struction of — Judgment-debtor applying under 
Hyderabad Money-Lenders’ Aot, S. 12—Execu¬ 
tion against surety held premature 1116 

——Ss. 145 and 47— Surety—Execution against 
—Appeal lllc 

-S. 148—See ibid, O. 11, R. 21 33 

-S. 151 

See also (1) ibid, S. 10 55 

(2) ibid, S. 115 1306 


0 

Subject Index, A. I 

Civil P. C. (conld.) 

S. 151, 0. 21, R. 07 — Decree in suit for 
permanent injunction _ Right to put in claim 
petition 4 

- S. 151 — Inherent power — Power of High 

h? urt to sta >’ own orders—Nature of order _ 
(Constitution of India (1950), Art. 226) 735 

——-h. 151 and 0. 23, R. 3 — Mode of setting 
aside compromise decree _ Compromise decree 
obtained by practising fraud on Court-Inherent 
power to set aside ! 2 y 

- S. l il — Ends of justice—Consolidation of 
suits which are not cross-suits—(Hyderabad Civil 
P. C., Ss. 648 and 614) 130 ,j 

- S.151 —Application for fair rent before Rent 

Controller—Stay of suit 144 

- S. 152 — Who can apply for amendment_ 

lerson not party to suit or decree has no right_ 

Proper remedy of third party is by way of suit 

3 

- S. 154—See also ibid, S. 96 258a 

- S. 154 —Interpretation of 2585 

- 0. 1, R. 10—See also ibid, 0. 6 , R. 17 192 

- 0.1, R. 10 — Suit for injunction by Hindu 

widow—Proper parties 21 

- 0. 1, R. 10 —Appeal—Distinction between a 

case where party’s name is struck out on ground 
of misjoinder and case where suit is withdrawn 
or abandoned at last hearing 170a 

- — 0. 1, R. io — “Whose presence before the 
Court may bo necessary” 1705 

-- 0. 1, R. 10 —Partition suits— (Hyderabad 

Law of Partition (1352 F.)_Rules under—R. 3) 

187a 

7 -0- R- 2 — Relinquishment of claim for 

jurisdiction 230 

- O. G, R, 17; O. 1, R. 10 — Amendment not 

altering nature of suit or adding new cause of 
action 192 

- O. 0, R. 17 — Discretion of Court to allow 

amendment of pleadings 212 a 

- O. G, R. 17 —Amendment taking away right 

accrued to a party by a lapse of time 2125 

- O. G, R. 17 —Amendment to be refused when 

application is not in good faith 212 c 

- O. G, R. 1 /'—Amendment affecting jurisdic- 

tion 212 d 

- O. G, R. 17 —Amendment of plaint 212/ 

- O. 7, Rr. 17 and 18 — Non-production of 

document 2275 

- O. 7, R. 18-See ibid, O. 7, R. 17 2275 

- 0. 8, R. 0 — Failure to file written state- 

ment does not amount to admitting plaintiff's 
case—(Hyderabad Civil P. C., S. 109) 166a 

- O. 8, R. 5 — Admission in evidence 1795 

- O. 8, R. 6 — Legal and equitable set off — 

Distinction 186a 

- O. 8, R. G —Equitable setoff—Essential con¬ 
ditions for claim 1865 

- O. 9, R. 13 —Ex parte decree against several 

defendants—One alone applying to sot it aside_ 

Competency 191 
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—O- n ’. R - O. 43 R. iff) and S. 148 __ 
Order to give inspection of documents — Non 
compliance—Effect 32 

- 0.14, R. 1 _ Issues between co-defendants 

- O. 17, Rr. 2 and 3—“Hearing”, meaning of 

^ 251 

- O. 17, R. 3—See ibid, O. 17, R. 2 251 

0. 20, R. 4—See also Constitution of India 
Art. 227 jgg 

- 0. 20, R. 4 —Appreciation of evidence 6b 

0. 20, R. 5 — Decision of each issue neces. 

sar >’ „ . 227c 

-0. 21, R. 2-See ibid, 0. 21, R. 15 53 

- -0. 21, R. 15 and R. 2 —Joint decree.holder 

—Discharge by one—Effect 53 

-0. 21, R. 31— Hyderabad Civil P. C., S. 53 

— Decree for .specific movable property_Non. 

mention of money value to be paid as alternative 
relief—Executing Court cannot fix value 173 

- 0. 21, Rr. 59 and GO —Person when entitled 

to lead evidence 193 

- 0. 21, R. 60-See ibid, 0. 21, R, 59 193 

- 0. 21, R. 97—See also ibid, S. 151 4 

- 0. 21 , R. 97 — Application under, without 

applying for delivery of possession under 0. 21, 
R. 35—Maintainability (FB) 276 

- 0. 22, R. 9 — Setting aside abatement — 

Sufficient cause — Limitation — Limitation Act 
(1908), S. 5 167 

- 0. 23, R. 3—See also ibid, S. 151 127 


■0. 23, R. 3 — Compromise petition filed by 
both parties — Subsequent application for setting 
it aside— Separate suit is necessary — (Contract 
Act (1872), S. 19A) 62 

- 0. 32, R. 7 —Sanction by Court—Decree — 

Effect 20 

-0. 39, R. 1 and 0. 43, R. 1 (r) — Order 


' » -- ^ -- 

granting temporary injunction — Appeal—Main- 
tainability 138 

- 0. 41, R. 5—See ibid, S. 145 111a 

-0. 41, Rr. 27, 28 — Remand in second ap- 

peal to allow appellant to tender further evidence 
should not be ordered 1665 

- 0. 41, R. 28—See ibid, 0. 41, R. 27 1665 

-0. 41, R. 31 

See (1) ibid, S. 100 179a 

(2) Constitution of India, Art. 227 190 

- 0. 43, R. 1 (f)-See ibid, 0. 11, R. 21 32 

- 0. 43, R. 1 (r)-See ibid, 0. 39, R. 1 138 


- 0. 4G, R. 1—Statement of facts and Court’s 

opinion 271 

- 0. 47, R. I—Review—Grounds for 239 

Civil Procedure Code (Amendment) Act (2 of 

1951), S. 20 - See Civil P. C. (1908), S. 96 

258a 

Companies Act (7 of 1913), S. 4 (2)— Member* 
less than 20 —Association not compulsorily regis¬ 
trable as Company 142a 

- S. 38— Power of Court 126 
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Constitution of India (1950), Pre., Arts. 14, 
226 and 311 — Retrospective operation 93a 

-- Art. 14 „ , , , 

See also (1) Tenancy Laws — Hyderabad 
(Abolition of Jagirs) Regula¬ 
tion (09 of 1358F), S. 21 (2), 
Proviso 100 

(2) Hyderabad Special Tribunals 
Regulation (5 of 1358 Fasli) 

145a 

__ Art. 14 —Firman by H. E. H. Nizam appoin¬ 
ting Commission to enquire into succession of late 
Nawab Salar JuDg, III — Classification on consi¬ 
deration of status and wealth — Classific- 
tion resulting in more than one procedure — No 
right of appeal —‘Classification held discrimina¬ 
ting — Proviso to S. 21 (2), Hyderabad Jagir 
(Arbitration) Regulation held ultra vires — Con- 
stitution of India, Scb. Ill, item 18 — Scope of 
—Powers of executive — Constitution of India, 
Art. 220 — High Court Judges cannot do any 
other work — Commission held invalid 

(FB) 105a 

.- Art. 14 —Test of infringement of — (Admi- 

nistration of Evacuee Property Act (1951)) 1576 

- Art. 14 —Rational classification 298<? 

- Art. 16 —Scope 298c 

- Art. 19 — See Public Safety — Preventive 

Detention Act (1950), S. 3 295 

- Art. 19 (f )—Appointment of Commission to 

inquire into succession — No broach of funda¬ 
mental rights of claimants 105ri. 140/d 

- Art. 19 (g) — See Civil P. C. (1908), S. 9 

(FB) 1 

- Art. 19 (l) (/)—See Administration of Eva. 

ouee Property Act (1950), S. 40 157c 

- Art. 19 (5) — See Administration of Eva¬ 
cuee Property Act (1950), S. 40 157c 

—Art. 21 — See Hyderabad Special Tribunals 
Regulation (5 of 1358 Fasli) 145a 

- Art. 22 — See Public Safety Preventive 

Detention Act (1950),- S. 7 277a 

- Art. 22 (5) — See Public Safety — Proven. 

tive Detention Aot (1950), S. 7 277d 

- Art. 31 '— See Administration of Evacuee 

Property Act (1950), S. 40 157 d 

- Art. 31B, Sell. IX — Hyderabad Regula- 

tions included in Soh. IX—Validity of: (FB) 21d 

- Arts. 132 and 134 (l) (c) — No substantial 

question of law as to interpretation of the Consti¬ 
tution involved — No speoial ground made out 
under Arts. 132 and 134-(1) (o)—Leave to appeal 
to Supreme Court refused * 2186 

- Art. 132 (l )—Substantial question of law_ 

Interpretation of Constitution involved — Certi- 
ficate could be granted 131 0 

—Art. 133— Civil proceeding — (Constitution 
of India, Art. 226) — (Hyderabad (Abolition of 
Jagirs) Regulation (69 of 1353 F), S. 21 (2)):1316 
■—■Art. 133 (1) (a) — Applicability — (Civil 
P. O. (1908), S. 110) 177a 


Constitution of India (contd.) 

_ Art. 133 (1 ) (c )—Substantial question of law 

—(Civil P; C. (1908), S. 110 (c)) 177c 

- Art. 131 (1) (c) — See ibid, Art. 132: 2186 

_ Art. 166 —Memorandum of State appeal— 

Signature of Rajpramukh — Necessity of — (Cri¬ 
minal P. C. (l SOS), S. 417) 59a 

- Art. 226 

See also (1) ibid, Art. 14 98a 

(2) ibid, Art. 133 1316 

(3) Civil P. C. (1908), S. 151 736 

(l) Houses and Rents —Hyderabad 

Rent Control Order (1353.F), 
S. 8 66 

- Art. 226 — Certiorari — Writ of — Death 

of Nawab — Special Commission by Nizam to 
enquire into question of succession — Hyderabad 
Atiyat Enquiries Act (10 of 1952) (FB) 21a 

- Art. 226 —Certiorari —Usurpation or excess 

of jurisdiction of inferior tribunal should be pro¬ 
ved (FB) 216 

- Art. 226 — Certiorari — Error apparent on 

face of record — Impugned orders set aside 56 

- Ait. 226— Finding of fact — Evidence not 

considered at all—(Civil P. C. (1903), S. 100) 

646 

- Arts. 226 and 227 —Order of Rent Controller 

— Jurisdiction of High Court before Constitution 
—Position after Constitution— (Hyderabad High 
Courts Act, S. 17) (FB) 67 

- Art. 226 — Scope — Nature of jurisdiction 

73 a 

- -Art. 226 — Writ of certiorari — Failure to 

exercise jurisdiction 79 d 

- Art. 226 — Jurisdiction under — Nature 

79/ 

- Art. 226— Scope-^-Hvderabad Atiyat Enqui¬ 
ries Act (10 of 1952), S. 13, Cl. 2 796 

- Art. 226 — Mandamus and Prohibition — 

Writs of 79m 

- Arts. 226 and 311 — Order of reversion of 

Civil servant — Administrative or quasi-judioial 

986 

- Art. 226 —Other remedy available —Hydera¬ 
bad Tenancy and Agricultural Lands Act (21 of 
1950)—Order passed by Tahsildar under S. 32 (4) 
against petitioner — Remedy by way of appeal, 
second appeal and revision provided in Ss. 90 and 
91 of the Aot — Writ cannot be issued 120 

- Art. 226 —Certiorari — (Administration of 

Evacuee Property Aot (1950), S. 40) 157a 

- Art. 226 — Writ of Certiorari 201a 

- Art. 226 — Scope 209o 

- Art. 226 — Nature and scope of proceedings 

209ii 

- Art. 226 —Writ of certiorari 222c 

—Art. 226 —Writ of mandamus 222<i 

- Art. 226 —Writ of Prohibition 222a 

- Art. 226 —“For any other purpose" 228a 

— Art. 226 —Mere volunteer oannot apply 

2285 
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- Art. 226 —Jurisdiction of High Court 

- Art. 226 —Jurisdiction under Art. 226 
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228c 

228d 


Art. 226 —Writ of certiorari when issued 

235a 

7~ Art. 226 — Judicial or quasi-judicial order— 
(Civil P. C., S. 9) 2356 

- Art. 226 —Writ of Certiorari 235c 

- Art. 226 —Issue of Writ of Certiorari 235d 

— Art. 226 — Conferment' of jurisdiction_ 

(Civil P. C. (1908), S. 9) 235e 

-- Art. 226 —Habeas Corpus— (Criminal P. C. 

(1898), S. 491) 277/ 

- Art. 226 —Certiorari 298a 

- Arts. 226, 309 and 310 —Mandamus — Cir¬ 
cular No. 1864/1887, D/. 19-5-1950 of the 
Director of Public Instructions, Hyderabad 29t6 

- Art. 227—See also ibid, Art. 226 (FB) 67 

- Ait. 227 — Power of High Court to transfer 

case 105 c; 110 je 

- Art. 227 —Superintendence—Restrictions 

1350 

- Art. 227 —Rectification of dereliction of duty 

—(Civil P. C., 0. 20, R. 4 and O. 41, R. 31) 190 

- Art. 245— See Hyderabad Special Tribunals 

Regulation (5 of 1358 Fasli) 145a 

- Art. 261 (3 )—Ex parte decree passed by 

Bombay High Court against resident of former 
Hyderabad State _ Execution in Hyderabad — 

Civil P. C. (1908), S 2 (5) 19 

- Art. 309—See ibid, Art. 226 2986 

- Art. 310—See ibid, Art. 226 2986 

- Art. 311 

See also (l) ibid, Art. 14 98a 

(2) ibid, Art. 226 986 

- Art, 311 (1) and (2 )—Employee reduced in 

rank_Provisions of Sub-Arts. (1) and (2) cannot 
be invoked 2016 

- Art. 311 (2)—See ibid, Art. 311 (1) 2016 

- Sch. IX-See ibid, Art. 31-B (f B) 21d 

Contract Act (9 of 1872), S. 19A — Sec Civil 
P. C. (1908), O. 23, R. 3 62 

- S. 72, Illustration (b) — Payment made 

under mistake as to rates—Mistake is one of fact 

274a 

Court-fees Act (7 of 1870 \ S. 7 (IV) (b) — 
Suit for partition of joint family property—Plain¬ 
tiff out of possession—Valuation — (Suits Valua- 
tion Act (1887), S. 8) 256 

- S. 7 (v )—Panmalla (land where betel leaves 

are cultivated) is land paying revenue and not a 
garden —(Hyderabad Court-fees Act (1870), S. 4 

(5) (a)) 28 

■- S. 7 (xi) (cc) and (v) — Suit by landlord 

against tenant for ejectment — Denial of title of 
landlo y tenant—Suit is governed by S. 7 (xi) 
(cc) and not by S. 7 (v) — (Hyderabad Court-fees 
Act, Ss. 4 (.9) (D) and 7 (4)) 234 


Court-fees Act (contd.) 

—-S. 17— Hyderabad Court-fees Act, S. 13 _ 
Relief for possession and mesne profits 155 

Criminal Procedure Code (5 of 1898), S. 32— 
Sentence of fine — Matters to be taken into ac- 
count 1556 

-S. 145—See also ibid, S. 146 253 

- S. 145— No likelihood of breach of peace — 

Order regarding possession 185a 

-S. 145— Plea in lower Court that there was 

apprehension of breach of peace _ Contrary plea 
in revision should not be allowed except in fare 
cases 1856 

-S. 145— Likely to cause breach of the peace 

286a 

- S. 145— "Parties concerned” 2866 

-S. 145 (3) — Omission to serve or publish 

the order 286c 

- S. 145 (5)— Cancellation of the preliminary 

order 263a 

-S. 145 (5)— Cancellation of the preliminary 

order 2636 

- S. 145 (6)— Existence of likelihood of breach 

of peace—Further enquiry 185c 

- Ss. 146,145 — Scope (Hyderabad Criminal 

P. C., S. 148) 253 

- S. 154— Inconsistency between F. I. R. and 

evidence of informant— Evidence held would not 

be rejected 161a 

-S. 155 — Powers and duties of Police — 

(Hyderabad Criminal P. C., Ss. 156,157 (2)) 

273 

- Ss. 162 and 288 — Previous statement of 

witness—Admissibility— Extent of — (Evidence 

Act (1872), S. 145) 1336 

- S. 162— Statements of witnesses to police— 

Admissibility—Duty of Court 133d 

-S. 164 — See also Evidence Act (1872), 

S. 24 145/ 

- S. 164 — Mode of recording confession and 

procedure . 145? 

- S. 172— Use of police diary — Admissibility 

in evidence 1456 

- S. 193 — Sec Hyderabad Special Tribunals 

(Termination) and Special Judges (Appointment) 
Regulation (10 of 1359F), S. 5 (l) (b) and (2) 9 

-S. 200, Proviso (aa) — See ibid, S. 247, 

Proviso 272 

- S. 208— Duty of prosecution 283a 

- S. 223-See Penal Code (1860), S. 34 

161* 

- Ss. 227, 237, 423 — Retrial on amendment 

of charge * 233a 

- S. 237-See ibid, S. 227 233a 

- Ss. 247, Proviso and 200, Proviso (aa/— 

Complaint by public servant 27J 

- S. 260-See Essential Supplies (Temporary 

Powers) Act (1946), S. 12 

- S. 288-See ibid, S. 162 13 f 

-S. 337-See also Hyderabad Criminal 


•» 


S. 268 


257c 
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Criminal P. C. (contd.) 

__ s. 337 _Evidence of an accomplice—Credi¬ 
bility of—Evidence Act (1872), Ss. 114 and 133 

14oc 
(FB) 219 

2836 


,S. 340—See ibid, S. 496 


S. 367—See also Criminal trial 

__S. 367 —Appreciation of evidence — Credi- 

bility of witnesses—Eye witnesses—In consider¬ 
ing their evidence, it is necessary to see whether 
they are independent witnesses or have interest 
in any of the parties — (Evidence Act (1872), 
S. 1) 133a 

-Ss. 367, 424— Contempt of judgment 2336 

- Ss. 375, 428 and 540 —Additional evidence 

—Power of appellate Court 145* 

- Ss. 413, 480, 4S6 — Conviction under 

S. 228, Penal Code 295c 

-S. 417 — See Constitution of India, Art. 166 

59a 

- S. 423-See ibid, S. 227 233a 

-S. 423 (1) (bj— Enhancement of sentence 

3036 

- S. 424—See ibid, S. 367 2 j36 

-S. 428—See ibid, S. 375 145* 

- S. 439 —Concurrent finding of fact — (Evi¬ 
dence Act (1872), S. 114, ill. (a) ) 303a 

- S. 480-See ibid, S. 413 285c 

- S. 486—See ibid, 8. 413 285c 

-S. 491 — See Constitution of India, Art. 226 

1 277/ 

- S. 492 (l) —Number of Public Prosecutors 

for particular area 5 % 

t-Ss. 496, 497, 498 and 340 —Bail when can 

bo granted through a pleader without personal 
appearance (FB) 219 

- S. 497—See ibid, S. 496 (FB) 219 

- S. 498-See ibid, S. 496 (FB) 219 

-— S. 512 — Scope of _ Evidence Act (1872), 
s -93 . 63a 

- S. 512— Evidence against coaccused 636 

•- S’ 526 — Principles governing cases for 

transfer 188c 

——S. 526 (8) (before amendment of 1923) _ 

Hyderabad Criminal P. C., S. 494 (8) — Hearing 
—Meaning 188a 

■——■S. 626 (8) and 9 (before amendment of 
1923)— Hyderabad Criminal P. C., S. 494 (8) 

1886 

- S. 526 (9)—See ibid, S. 526 (8) 1886 

•—S. 635—See Penal Code (1860), S. 34 

161^ 

- S. 640—See ibid, S. 375 145 j 

Criminal Trial-Evidence—Benefit of doubt— 
Inal for murder—Criminal P. C. (1898), S. 367 

_ 2836 

DEBT LAWS 

Debt Conciliation Act (1 of 
1349F), S. 14— Requirements of 132 


Debt Laws (contd.) 

Hyderabad Jagirdars’ Debt Settlement Act 

(12 of 1952), S. 2 (e) — Stranger auction-pur¬ 
chaser is not debtor 268<Z 

-S. 6 (2 )—Party to proceeding 2686 

-S. 25 — Divesting of jurisdiction of execut¬ 
ing Court 268a 

- S. 25 —Proceedings in respect of debt 268c 

Hyderabad Money-lenders Act (5 of 1349F), 
S. 2, Exemption (E) — Applicability — Amount 
not advanced on any negotiable instrument other 
than a pronote 142c? 

-S. 2, Exemption (B )—Association of lender 

not registered as stake holder — Exemption does 
not apply 142a 

-Ss. 2, 9 —Organizers of Chit Fund held 

money-lenders — Their suit for loan held could 
not be decreed, if they had no license 142/ 

-S. 9-See ibid, S. 2 142/ 

Hyderabad Prevention of Agricultural Land 
Alienation Act — Retrospective 160 


Essential Supplies (Temporary Powers) Act 

(24 of 1946), S. 3— No notification fixing prices 
of articles — No charge can be framed under Act 
for contravention of notification under Supply 
and Prices of Goods Ordinance (1950) 1256 

-S. 12 — Trial of offences under — Trial in 

summary manner, in the absence of an applica¬ 
tion in that behalf by the prosecution is vitiated 
— (Criminal P. C. (1898), S. 260) 12 

Evidence Act (1 of 1872), S. 1 — See Criminal 
P. C. (1898), S. 367 133a 

- S. 9 —Identification parade—Duty of Magis¬ 
trate — Identification of accused how far can be 
basis of conviction 145a 

- S. 24 -Probative value of confession—Duty 

of Court _ Criminal P. C. (1898), S. 164 145/ 

-S. 27 — Scope — Recovery should be made 

as a consequence of information furnished by 
accused l33o 

-S. 27 — Statement connecting fact discover¬ 
ed with offence charged, is not admissible — Fact 
discovered in consequence of information given by 
several accused 1616 

-S. 33 — See Criminal P. C. (1898), S. 512 

... 63a 

-Ss. 45, 67 —.Handwriting expert — Testi. 

mony 1816 

- S. 45 — Handwriting expert — Faots to be¬ 
taken into consideration before expressing final 
opinion 181a 

-S. 45 — Handwriting expert—Necessity of 

other evidence 181<f 

-S. 45 — Expert opinion and proof 2096 

-S, 67 — See also ibid, S. 45 1816 

—— S. 67 — Circumstantial evidence 181a 

-S. 91 — See T. P. Act (1882), S. 5SA 976 
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Evidence Act (contd.) 

- S. 92 

See (1) Registration Act (1903), S. 17: 174a 
(2) Registration Act (1903), S. 49: 1745 

- Ss. 101 to 103 — See. also T. P. Act (1882), 

S. 39 77 

- Ss. 101-103 —Plaintiff a blind aud illiterate 

•woman—A heavy burden is laid on the defendant 
to prove that plaintiff had not only agreed to sell 
but she knew what was being written — When 
plaintiff is admittedly blind, her signature on the 
sale-deed cannot have any force 25 

- S 10S — Presumption 1875 

-S'. 114 

See (1) Criminal P. C. (1898), S. 337: 145c 

(2) Criminal P. C. (1893), S. 439: 303a 

(3) Hyderabad Gambling Act (2 of 

1305 F.), S. 7 60c 

-S. 116 — Possession by tenant and estoppel 

241 

-S. 133 — See also Criminal P. C. (1898), 

S. 337 145c 

- S'. 133 — Accomplice, who is 145<i 

- S'. 133 — Witnesses witnessing murder but 

remaining inactive — Accomplices after fact — 
Value of evidence 161c 

- S'. 143 — See Criminal P. C. (1898), S. 162 

1335 

Excess Profits Tax Act (15 of 1940), S. 2 (5) 
—See ibid, S. 4 2:4 

-S'. 4 — How different from Income-tax Act 

(1922), S. 4 2385 

- Ss. 4 and 2 (5) — Dividends accruing from 

shares of Company 254 

-S'. 21—See Income-tax Act (1922), S. 13:57 

- Sch. 1,11.1 — See Income-tax Act ( 1 922), 

S. 10 ( 2 )(xv) 244 

Gashti (10 of 1338 F.), S. 13— Proceedings not 
inherently administrative 79(7 

- S. 13 — Administrative proceedings 79A 


Houses and Rents — Hyderabad House Rent 
Control Order (conld.) 

- Cl. 5 — See ibid, Cl. 4 206 

- Cl. 6 — See Civil P. C. (1903), S. 10 55 

- Cl. 6 fc) — Reclaiming amounts paid in 

excess of fair rent 18 

- Cl. 6 (c) — Excess rent amount with land¬ 
lord to credit of tenant—Suit for arrears of rent , 
by landlord — Adjustment of rent 128 

- Cl. 8 — Order of eviction based on personal 

knowledge and without due regard to interests 
of parties—Writ of certiorari held lay—(Constitu¬ 
tion of India, Art. 226) 66 

- Cl. 8 —Tenant from usufructuary mortgagee 

—Redemption — Effect — Application under the 
Order not necessary — (T. P. Act (1882), S. Ill 
(c)) 1295 

- Cl. 8 (e) —Grounds of eviction — Considera¬ 
tions involved 184 

- Cl, 8 (2) (f)— "Sufficient or reasonable 

grounds”—(Words and Phrases) 209a 

- Cl. S (3) (a) — "Amaada" or “Tayyar” — 

Meaning 136 

(Hyderabad) House Rent Control Order, Cl. 9 

—Power of review 243 

- Cl. 10 —Use of rent for charitable purposes 

1355 


(Hyderabad) Abolition of Jagir Regulation 

(69 of 135SF)—See under Tenancy Laws 

Hyderabad Arms Regulation (13 of 1358 
Fasli), Ss. 10, 11 and 14 — Possession of spear- 


head without licence is no offence — Arms Act 
(1878), Ss. 14,15, 16 and 19 if) 204 

- S. 11-See ibid, S. 10 204 

-S. 14-See ibid, S. 10 204 


General Clauses Act (10 of 1897), S. 3 ( 25 ) — Hyderabad Asami Shikmi Act (I of 1354F)- 

See Registration Act (1908), S. 2 (6) 14a See under Tenancy Laws 


Hindu Law — Adoption — Widow—Authority 
to adopt — Adoption under authority of Nizam 

795 

-Adoption — Effect * 79 c 

-Adoption — Widow—Consent of Gnaties — 

(Words and Phrases — Gnati) — (Hindu Law— 
Widow — Adoption) (FB) 275 

-Widow — Adoption — See Hindu Law — 

Adoption (FB) 275 


HOUSES AND RENTS 

1 Hyderabad House Rent Control Order ( 1353 
F.) — Tenancy for fixed period — Landlord can 
■evict tenant after expiry of tenancy 13 

- Cls. 4, 5 — Determination of fair rent — 

Principles 206 


Hyderabad Atiyat Enquiries Act {10 of 1952) 
—See Constitution of India, Art. 226 (FB) 21a 

- S. 13— Atiyat Court or Special Commission 

—Recommendations made by—Sanction given by 
authority other than Nizam—Validity of 

(FB) 21c 

- S. 13, Cl. 2—See also Constitution of India, 

Art. 226 

-S. 13, Cl. 2— Order in excess of jurisdiction 

79 k 


-S. 15 (b)— Atiyat Committee — Fact that 
Atiyat Committee consisted of persons who 
) not members of the Bab-e-Hukmat does no 
er the opinion given by the Committee invai 
iw 

-S. 15 (b) —Party not heard by Atiyat Com- 


* 
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Hyderabad Civil Procedure Code, S. 56— See 

Civil P. C. (1908), 0. 21, R. 31 . 173 

_S. 109-See Civil P. C. (1903), 0. 8, R. 5 

166a 

_ S. 198 — See Hyderabad Special Tribunals 

(Termination) and Special Judges (Appointment) 
Regulation (10 of 1359F), S. 5 (1) (b) and (2) 9 

, _ S. 644 - See Civil P. C. (1903), S. 151 

.1 130a 

_S. 648-See Civil P.C. (1903), S. 151 130a 

Hyderabad Court-fees Act ( 1324F), S. 4—See 
Court-fees Act (1870), S. 7 (xi) (cc) 234 

- S.4(5)(a) — See Court-fees Act (1S70), 

S. 7 (v) 28 

- S. 7 (4)—See Court-fees Act (1870), S. 7 (xi) 

(cc) 234 

- S. 9 (D) — See Court-fees Act (1870), S. 7 

(xi) (co) 234 

- S. 13 — See Court-fees Act (1870), S. 17 

156 

Hyderabad Criminal Procedure Code, S. 148 

—See Criminal P. C.’(1898), S. 146 253 

- S. 156 —Criminal P. C. (1898), S. 155 273 

- S. 157 (2) —Criminal P. C. (1898), S. 155 

273 

- S. 268 — Necessity of committing case to 

Sessions Court — Criminal P. C. (1898), S. 337 

257c 

- S. 432 — Question regarding validity of an 

v Act— Reference when can be made — (Public 
Safety — Hyderabad Public Security Act (L2 of 
1348 F), S. 13 (2)) (FB) 267 

- S. 494 (8) — See Criminal P. C. (1898), 

S. 526 (8) 188a ,b 

- Sell. II _ Special Magistrate trying offence 

under S. 333, Hyderabad Penal Codo 2575 

Hyderabad Debt Conciliation Act (l of 

1349F)—Sec under Debt Laws. 


R. 1953 Hyderabad 

Hyderabad Gambling Act (contd.) 

-S. 7 — Proof of due search is necessary to 

invoke presumption—(PublicGambling Act (1867), 

S. 6) - 005 

-S. 7 —Prc-eumption under S 91, Hyderabad 

Evidence Act — Reliance upon, to support pre¬ 
sumption under S. 7 of Act — (Public Gambling 
Act (1867), S. 6) — (Hvderabad Evidence Act 
S. 91)—(Evidence Act (1S72), S. 114) 60c 

-S. 7— Scope— Strict inlerpretation is neces- 

sary—(Public Gambling Act (1867), S. 6) GOe 

Hyderabad General Sales Tax Act (14 of 1950) 
See under Sales Tax 

Hyderabad High Court Act ( 3 of 1337F), S. 4 
Cl. 3 — Order of Admission Judge under S. 4, 
Cl. (3) is not appealable 218a 

-S. 17—See Constitution of India, Art. 226 

(FB) 67 

Hyderabad House Rent Control Order (1353F) 

Sec under Houses and Rents 

Hyderabad Jagirdars' Debt Settlements Act 

(12 of 1952) 

See under Debt Laws 

Hyderabad Land Acq uisition Act (9 of 1309F), 
S. 30 — See Land Acquisition Act (1894), S. 35 

26 

Hyderabad Law of Partition (1352F)— 

under—11. 3—See Civil P. C. 190S), O. 1, R. 10 

187a 

Hyderabad Limitation Act (2 of 1322F), 
Art. 26—See Limitation Act (1908), S. 9 139 d 

- Art. 118 — See Limitation Act (1908), 

Art. 132 . 137 

- Art. 133 — See Limitation Act (1908), 

Art. 132 137 

- Art. 155 — See Limitation Act (1908), 

Art. 177 208 


Hyderabad Evidence Aot, S. 76 (6)—See Regi 
tration Act (1903), S. 17 17 , 

T See H y deraba d Gambling Aot (2 
7 g, 

Hyderabad Exoess Profits Tax Aot (1355F 

WLs'wiiO [ll) M - s “ Inoom6 -‘“ A 

- S. 9— See Income-tax Act (1922), S. 13 


S. 48 (3)—See Income-tax Aot (1922), 1 

Hyderabad Gambling Aot (2ofl305F), 
<3.SbCiSoMna 4) m ‘” g ohatge - (p 

SSw U°7ts bl 5)” tOCnati0 “- (Puh,i0 G ‘ 


Hyderabad Money-Lenders Act (5 of 1349F) 
See under D^bt Laws 

Hyderabad Municipal Corporation Aot (36 of 

1950) 

See under Municipalities 

Hyderabad Negotiable Instruments Act, S. 69 

-See Civil P. C. (1908), S. 20 (c) (FB) 2895 

- S. 77—Sec Civil P. C. (1908), S. 20 (o) 

(FB) 2895 

-S. SO-Scc Civil P. C. (1908), S. 20 (o) - 

(FB) 2895 

-S. 81— See Civil P. C. (1908), S. 20 (c) 

(FB) 2895 

Hyderabad Paper Currency Aot (2 of 1327F), 
S. 15— Suit on bearer pronote does not lie : 142o 

Hyderabad Penal Code, S. 7— See Penal Code 
(I860), S. 34 iQle 
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Hyderabad Prevention of Agricultural Land 
Alienation Act 

See under Debt Laws 


Hyderabad Public Security Act (12 of 1348F) 
See under Public Safety 


Hyderabad Stamp Act (Amendment) Regula. 
tion '(contd.) 

demand of value of Rg. 2,000/. of date 10th 
Khurdad 1358F—Amending Regulation applies 

2976 


Hyderabad Railways Act, S.'46-See Railways 
Act (1890), S. 77 i 39 £ 

Hyderabad Registration Act (3 of 1346 F), 
S. 10 (5) — See Registration Act (1908), S. 17 
W „ 2256 

-S. 43 — See Registration Act (1908), S. 49 

225a 

Hyderabad Small Cause Courts Act (6 of 

1330F), S. 12 — See Provincial Small Cause 
Courts Act (1887), S. 25 212e 

(Hyderabad) Special Tribunals Regulation 

(5 of 1358 Fasli) —Validity—Regulation is not 
unconstitutional—Constitution of India, Arts. 14, 
21, 245 145a 

Hyderabad Special Tribunals (Termination) 
and Special Judges (Appointment) Regulation 

(10 of 1359F) — Discriminatory procedure — 
Regulation is ultra vires of Constitution of India, 
Art. 14 : I L R (1951) Hyd 1 : A I R 1951 Hyd 
11: 52 Cri L J 1333(FB), Overruled (FB) 33 

- S.5 (l) (b) and(2)— Special Judge can take 

cognisance of case, only when it is transferred to 
him by Chief Minister — Case validly transferred 
—Subsequent transfer by Chief Minister to Ses- 
sions Judge without order of committal—Sessions 
Judge has no jurisdiction—(Criminal P. C. (1898), 
S. 193)-(Hyderabad Cr. P. C., S. 198) 9 

(Hyderabad) Special Tribunals (Validation 
of Proceedings) Regulation (1948), S. 3— 
Validity / 1456 

Hyderabad Specific Relief Act (7 of 1317F), 
S. 22D — See Specific Relief Act (1877), S. 27 
(b) 121 

Hyderabad Stamp Act (4 of 1331F), S. 2 (9) 
—See Stamp Act (1899), S. 2 (10) 146 

- (as amended by Hyderabad Stamp Act 

(Amendment) Regulation No. 15 ofl357F), 
Sch , Ait. 9—'See ibid, Art. 37 297c 

- Ait. 16 — See Stamp Act (1899), S. 2 (10) 

146 

- Sch., Arts. 37 and 9 —Promissory note pay- 

able on demand—(Stamp Act (1899), Art. 13 as 
amended by S. 5, Finance Act (5 of 1927) and 
Art. 49) 297c 

Hyderabad Stamp Act (Amendment) Regula. 
tion (15 oj 1357F) — Regulation promulgated 
from (5 Aban 1357F—Promissory note payable on 


Hyderabad Suits against Government Act (5 

of 1320F)—See Limitation Act (1908), S. 9:139<£ 

Hyderabad Tenancy and Agricultural Lands 

Act (21 of 1950) 

See under Tenancy Laws 

Hyderabad Transfer of Property Act (1 of 

1336F), S. 130 —Acceptance of rent after notice 
-Effect-(T. P. Act (1882), S. 112) 97a 

Income-tax Act (11 of 1922), S. 4 (3) (ia)- 
See Hyderabad Excess Profits tax Act, S. 5 (2) (c) 

238a 

- S. 10 (2) (XV) —Capital expenditure—Test 

—(Excess Profits Tax Act (1940), Sch. 1, R. 1) 

— (Hyderabad Excess Profits Tax Act (1355F.), 
Sch. 1, R. 1 (1) (x) ) 244 

- S. 10 (2) (XV)— Expenditure for business 

264 

-S. 13 — Rejection of accounts and assessment 

at flat rate—Assessee should be allowed to rebut 
the rate fixed — Excess Profits Tax Act (1940), 

S. 21 . 57 

- S. 13 — Method of accounting — Value of « 

closing stock — (Hyderabad Excess Profits Tax 
Regulation (1355 F.), S. 9) 250a 

- S. 66 (1) and (3) —Application for reference 

presented at Hyderabad — Registrar of Bombay 
Tribunal receiving it after 60 days—High Court 
could not condone delay 65 

- S. 66 (2)— Order for stating case—(Hydera¬ 
bad Excess Profits Tax Regulation (1355 F.), 

S. 48 (3)) 2506 

Influx from Pakistan (Control) Act (23 of 

1949)— Accused, a woman, obtaining a permit to 
visit her parents in Hyderabad City — Accused 
without obtaining fresh permit directly j going to 
Gulbarga where her parents had gone — Accused 
held guilty of a technical offence—Sentence of fine 
of Rs. 100 held adequate in the circumstances of 
the case • 155a 


Interpretation of Statutes — Hardship — See 
Administration of Evacuee Property Act (1950), 
S. 1 157c 

-Intention of Legislature — See Sales Tax —- 

Hyderabad General Sales Tax Act (14 of 1950), 
Sch. I, Item 3 252 1 

-Retrospective operation—Rule as to, stated 

Land Acquisition Act (1 of 1894), S. 35— 
Arable land—Land covered with guinea gnss— 
(Hyderabad Land Acquisition Act (IX '9) of 
1309F), S. 30) 26 
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Limitation Act (9 of 1908), S. 5 - See Civil 
p. C. (1908), 0. 22, R. 9 167 

__ S. 9 and Art. 31 — Hyderabad Limitation 

Act, Art. 26 — Suit against railway for compen- 
sation for non-delivery — Absence of forum — 
Effect—Starting point of limitation — (Hydera¬ 
bad) Suits against Government Act (5 of 1320F) 

139d 

- -Art. 31—See ibid, S. 9 I39i 

_ Arts. 62 and 96 — Consignor of goods pay¬ 
ing higher rate under mistake — Suit to recover 
money paid in excess — Payment cannot come 
under heading‘ money had and received”—Art. 
96 and not Art. 62 applies 271c 

- Art. 96—See ibid, Art. 62 274c 

- Art. 131 — Hyderabad Limitation Act, Art. 

117 — Suit to recover share in emolument of 
watan 229 

- Arts. 132 and 147 — (Hyderabad) Limita¬ 
tion Act (2 of 1322 Fasli), Arts. 118 and 133_ 

Applicability—T. P. Act (1882), S. 67 137 

- Arts. 135 and 139 —Applicability 231a 

- Art. 139—See ibid, Art. 135 231a 

- Art. 147—See ibid, S. 132 137 

- Art. 177 —Hyderabad Limitation Act, Art. 

155—Death of defendant — Application for sub¬ 
stitution of legal representative filed after two 
years hold barred 208 


Penal Code (45 of 1860), S. 34 — Common 
intention — Proof of — (Hyderabad Penal Code, 
S. 7)—(Criminal P. C. (1898), Ss. 223 and 535) 

161c 

- S. 97 —Accused when may counter-attack 

ending in death 207 

-S. 228 —Judicial proceedings 285a 

- S. 228— IdsuU or interruption 2856 

-S. 3u2— Criminal trial—Motive—Proof of, 

necessity of 161<i 

- S. 302 —Sentence—Mitigation—Murder by 

hired assassins 161/ 

-S. 304-A —Rash or negligent driving—Test 

123 

-S. 364 —Abducting in order to murder 249 

Precedents— Obiter dicta — Obiter dicta of pre¬ 
vious Full Bench is not binding in subsequent 
Full Bench though the latter be a smaller Bench 

(FB) 1056 

-Obiter dicta—(Civil P. C. (1908), Pre.) 

(FB) 289a 

Pre-emption —Suit for—Suit based on Hydera¬ 
bad Revenue Law—Death of pre emptor pending 
suit — Ordinary rules and not provisions of 
Muhammadan law apply—Legal representatives 
of pre-emptor can be brought on record — 
(Muhammadan Law—Pre emption) 176 


Muhammadan Law — Custom _ Hyderaba. 
Custom in variance or derogation of Mahomeda 

hw „ . 11 
~—Marriage—Shias—Muta—Period not sped 

fied—Nikah Marriage results 6 , 

--Marriage — Shias _ Muta — In a mut 

marriage no witnesses necessary among Shias 6 

—Marriage — Attestation — In Moslem Lai 

when a marriage is attested, it is always atteste 

by two witnesses 6, 

-Pre emption— See Pre-emption 17' 

-Wakf—Shafei Sohool 195 , 

—Wakf —Shafei Sohool — Acceptance of wa' 
by beneficiaries H 

——Wakf—Shafei Sohool—Wakf contingent 
death of wakif—Validity 

MUNICIPALITIES 

mTs a v C°rpora tl on Act (36 

Nature of * * ~ ^ 18 ^ ua ^fi cati °n under 


Negotiabie Inatramenta Aot (26 of 181 

s ' s~ S 78 °i £°; S 908 !- s - 2 °w (FB) 2, 

S. 78—See Civil P. 0. (1908), S. 20 (o) 
- S. 81-See Civil P. 0. (1908), S. 20 B (o) 2 

(LaBB) 4ot (a * 


Preventive Detention Aot (4 of 1950) 

See under Public Safety 
% 

Promissory note_Suit based not solely on pro- 
note but also on transaction resulting in pro-note 
—Pro-note inadmissible — Plaintiff can prove 
transaction and arrears on that account 1426 


Provincial Small CauBe Courts Aot (9 of 

1887), S. 25— High Court’s power of revision_ 

(Civil P. C. (1908). S. 115) _ (Hyderabad Small 
Cause Courts Act (6 of 1330F), S. 12) 212e 

Public Gambling Aot (3 of 1867), S. 4—See 

Hyderabad Gambling Act (2 of 1305F) 60a 

- S. 6 — See Hyderabad Gambling Aot (2 of 

1305F), S. 6 60d 

-S. 6 — See Hyderabad Gambling Aot (2 of 

1305F), S. 7 606; c; e 

PUBLIC SAFETY 


Hyderabad Public Security Aot (12 of 
1348F), S. 13 (2) — See Hyderabad Criminal 
P. G., S. 432 (FB) 267 


Preventive Detention Aot (4 of 1950), S. 3— 
Mala fides of authority 2776 

- S. 3—Mala fides of authority, onus 277o 

——S. 3 —A. I. R. 1951 All. 357, Dissent from 

288 


-— S. 3 —Critioism of Government—(Constitu- 
toon of India, Art. 19) 295 
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FULL BENCH 

PALNITKAR, RID. AHMED ANSARI 
AND SRINIVASACHARI JJ. 

Holloor Gopal Rao and others, Appellants v. 
War Nasi Shiv Ramiah, Respondent. 

Civil Appeal No. 3/4 of 1332 F, D/- 25-3-1952. 

tCivil P. C. (1908), S. 9 — Suit for declara¬ 
tion of plaintiff's exclusive right to perform 
purohitgiri does not lie — (Constitution of India, 
Art. 19 (g) ). 


No suit for a declaration of a right to 
perform ‘purohitgiri’ in a particular village 
to the exclusion of others can lie. Whatever 
might have been the trend of the decisions 
of the Courts in India or in Hyderabad 
prior to the coming into force of the Cons¬ 
titution, such a suit after the 26th of 
January 1950, would clearly offend Art. 
19 (g) of the Constitution, for among the 
fundamental rights conferred by the Consti¬ 
tution, the right to practise freely any pro¬ 
fession or to take up any calling without 
any hindrance, is one which has to be 
protected. If the Court were to give a decree 
in favour of an individual declaring him 
alone to be entitled to practise the profession 
?f ‘purohitgiri’ to the exclusion of others, 
it would amount to laying a restraint upon 
the others to carry on the same profession 
»n the village. It would decidedly offend 
me fundamental rights and as such cannot 
he countenanced. Case law reviewed. 

(Paras 5, 6) 

Anno: Civil P. C., S. 9 N. 47. 


Respondent 30 ’ f ° r Appellants; Shahabuddin, for 


REFERENCES: Courtwar/Chronological/ Pz 

4 i « 195 L sc 118: (ILR (1951 > H y<* 221 

U® 26 Bom 94: (12 Ind Cas 928) 

, JJf) AKUMBBom 99: (43 Bom 277) 

J? 0 4 . 8 . Nazair-e-Haidarabad 211 j 

( 84) 7 Mad 424 • 

J.1R 24 Incl Cas 204: (AIR 1915 Mad 597)' 

27 AIR 1927 Mad 131: (98 Ind Cas 229 )’ 
(37) Am 1937 Mad 403: (171 Irid Cas 684)' 

<leS? G SJ E1 f£ : r PPe t l f ^ on ?, the Judgment 

uecree of the Court of the District Ju< 
Karimnagar, dated the 26th Behaman 1351 
m Appea! No. 10/4 of 1350F. on ttaflle of! 

1933 Hyd./l ,t 2 


(2» The Respondent in this case filed a suit 
for a declaration of his right to perform the 
duties of a purohit in the village of Vankapur 
and Kachapur. He also prayed for a perpetual 
injunction restraining the appellants from per¬ 
forming those duties in the aforesaid villages 
on the allegation that his ancestors had been 
performing these duties since a long time and 
as such he alone was entitled to officiate z s 
purohit and to perform those duties in those 
villages. The Defendants denied that the 
•purohitgiri* in those villages belonged to the 
ancestors of the Plaintiff. They also objected 
to the maintainability of the suit. On the evi¬ 
dence led by both the parties the trial courtl 
came to the conclusion that the plaintiff had 
established that his ancestors discharged the 
duties of purohit and therefore held that he 
was entitled to a decree for a declaration of hi 9 
right to ‘purohitgiri* in the viUages. The De¬ 
fendants appealed to the District Court, and 
the lower appellate Court modified the decree 
by providing that the Defendants shall not be 
prevented from getting the services of the puro- 

^dered by persons other than the Plain¬ 
tiff. The Defendants filed an appeal to this 
Court against the above Judgment and De¬ 
cree. 

< 2 n> T ! ie main objection that was raised at 
he Bar before this Court was that a suit of 
tins nature was not maintainable under Section 
o of the Civil Procedure Code. Other argu¬ 
ments depending upon the evidence in the case 
were also raised by the appellants, but as the 
decision of the first point went to the root of 
the case, arguments were heard by the Divi- 

f‘° n # °n the question about the main- 

tainability of the suit, and having regard to the 

rfiol * L - here w « a conflict of judicial opi- 
mon in this regard the Division Bench referred 
th « whole case to the Full Bench. 
rJri ;he short Point now before the Full 
?«™his as to whether it is open to a party 
to seek for a declaration that he is entitled to 
perform the functions of a purohit in a village 
or in a particular family and that noothfr 

°rw W dls £l iarge J same Unctions, can 
the Court award a decree so as to restrain 

Sfi? Z'ZrtST Performing the same 
tions as purohit in any particular village or in 

a "y P^cular family. It was contended b? 
the learned Advocate for the Appellants 
however ong a person might have been X? 
forming the functions of a purohit or 
have been acting as a ‘joshi*. no declaration Sf 
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a right to perform these duties to the exclusion 
of others could be passed. The learned Advo¬ 
cate relied upon the decision of the Madras 
High Court, reported in — ‘Ramakristna v. 
Ranga, 7 Mad. 424, wherein it was held that 
a suit of a nature of this kind was not main¬ 
tainable having regard to the provisions of 
Section 9 of the Indian Civil Procedure Cod? 
It was observed in that case that this runs 
counter to the principles of Hindu Law and 
no person could acquire a right to perform 
these duties merely by virtue of inheritance, 
because the performance of these duties is de¬ 
pendant upon the personal qualifications, capa¬ 
city and the attainments of a particular indi¬ 
vidual. 

The Counsel appearing on behalf of the Res¬ 
pondent relied upon a Judgment of the Bombay 
High Court, reported in — ‘Ghelabhai v. Har- 
govan’, 36 Bom 94, and contended that these 
rights could always be the subject matter of 
a suit and a Court is competent to award a 
decree in a proper case. The learned Counsel 
for the Respondent also relied upon a decision 
of this High Court in the case of — ‘Venkata 
Sastri v. Sanap Joshi’, 1348 Nazair-e-Haidara- 
bad, 211. Inasmuch as there was a decision of 
this High Court following the Bombay High 
Court ruling and as the consensus of opinion 
so far as the other High Courts were concerned 
was against the view expressed by the Bombay 
High Court, it was thought advisable to refer 
the case to a Full Bench. 

(4) In deciding about this question as to whe¬ 
ther a suit (lies?) for the enforcement of a right 
to ‘purohitgiri’ to the exclusion of others, the 
following matters have to be borne in mind : 

(a) A right to hold a particular office such 
as that of a purohit is dependent on the par¬ 
ticular and special qualifications and the attain¬ 
ments of a particular individual; the son of a 
purohit cannot necessarily be regarded as one 
possessing the requisite qualifications. 

(b) There can be no exclusive monopoly or 
privilege in regard to the exercise of this right 
of ‘purohitgiri’, that is to say, no right can be 
enforced so as to exclude other people from 
following the same calling. 

(c) Above all it would be absurd to compel 
any person to avail himself of the services of 
a particular person as the purohit for it should 
always be open to any person to utilise the 
services of any purohit, for the matter of that, 
one whom he likes to officiate at any ceremo¬ 
nial function. To pass a decree directing that 
the inhabitants of a particular village shall 
utilise the services of a particular individual 
alone and shall not be entitled to requisition 
the services of any other would offend against 
all well-established and accepted notions of 
freedom of public life. 

(d) The emoluments that a purohit receives 
are only voluntary being dependent on the 
pleasure of the individual, engaging his ser¬ 
vices and therefore no purohit can have any 
discontent on the ground that a purohit has 
been deprived of his emoluments that he other¬ 
wise would have received, because the emolu¬ 
ments that he would receive are left to the 
sweet will and pleasure of the engaging party. 

In short this right to go to the house of an in¬ 
dividual for officiating as a purohit during the 
performance of religious and social functions 
cannot be regarded as a right, in the nature of 
a vested right. The fact that a priest has been 
going to particular individuals to officiate at 
religious functions on ceremonies does not con- 


War Nasi (FB) 
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fer on him a legal character to enable him to 
statu's 3 decree for a decIarat ‘on of such legal 

T* 1 ? 3 case which arose before the Madras 
High Court, the Plaintiff contended that when 
the town arose the Plaintiff’s ancestors were 
appointed by the Government itself as purohits 
th( :, vl .H a ge and they were enjoying the 
Mirasi with fees and that the Plaintiff’s ances¬ 
tors and later on the Plaintiff had been per¬ 
forming the duties of purohits, and that there¬ 
fore the Defendants were not entitled to offi¬ 
ciate as purohits at the annual ceremony 
the first Defendant’s brother. In that case it 
was decided that the grant of the inam by the 
Government merely secured the services of 
the purohit to be availed of by the inhabitants 
if they chose to do so, and the emoluments 
and the income from the inam granted by the 
Government appurtenant to the ‘Mirasi’ were 
amounts that were paid by the Government 
for the presence of a purohit in the village 
Under those circumstances the Judges held that 
the Plaintiff was not entitled to a decree as 
prayed for, vide case of — ‘Ramkristna v. 
Ranga’, 7 Mad. 424. 


A similar case came before the same High 
Court in the case of — ‘Saripaka China 
Madhava v. Muthura Suryaprakasam’, 24 Ind. 
Cas. 204 (Mad.). In that case also it was clear¬ 
ly laid down that it would be contrary to the 
principles of Hindu Law to recognise any here¬ 
ditary right in a spiritual office, the right to 
hold such an office being dependent upon 
special qualifications. If any ‘inam’ for per¬ 
forming the duties of a purohit in a particular 
village has been granted that can only give the 
right to the individual to claim the emolu¬ 
ments that are appurtenant to the inam and 
offer his services as purohit. As regards the 
utilisation of his services as purohit by the 
public, it would be left to the will of any indi¬ 
vidual person to requisition his services or not. 
It merely gives the facility to the inhabitants 
of the village to seek the aid of the individual 
for spiritual ministrations. 


As regards the view taken by the Bombay 
High Court that suits of the nature of the suit 
before us are cognisable by a Civil Court and 
that a decree could be passed, we are of opi¬ 
nion that it was too late in Bombay to go back 
upon the long set of precedents which had been 
established in that High Court recognising such 
rights. The Bombay eases are clearly distin¬ 
guishable as being based on the principle of 
STARE DECISIS. 


It was urged by the Counsel for the Res¬ 
pondent relying upon the decisions of the Bom¬ 
bay High Court and the decision of this Court, 
that the Court is not debarred from awarding 
a decree for a right to the office of purohit in 
any particular case. The first case relied upon 
by the Respondent’s Counsel was a case re¬ 
ported in — Savala Tukaram v. Santya Par- 
sha\ AIR 1918 Bom. 99. This was a case of 
village MAHARS, filing a suit for a declara¬ 
tion of their right to take the skins of dead 
animals. This right being in the nature of a 
‘Vatan’, the Bombay High Court held that 
there was nothing in law against the de cre em£ 
of a suit for a declaration of such right. The 
other case relied upon by the Counsel for the 

Respondent was the case of — ^ an ?rli n ^?no 7 
Reddi v. Elayyaperuma Goudan*, AIR 1937 
Mad. 403. This was a suit for a decree to de¬ 
clare the right to lead the horse at a festival 
and the right to hold the ‘Kalasam’ and receive 
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the honours on ceremonial occasions of 'Pan- 
supari’ at the time of the festival. These, it 
must be understood, form part of the duty of 
an office and it was therefore held in that case 
that where certain duties form part of an 
office a suit could always lie for a right to per¬ 
form certain duties appurtenant to that office 
and that Section 9 of the Civil Procedure Code 
was no bar. The performing of these duties, 
as would be clear did not compel any indivi¬ 
dual to utilise the services of any - particular 
individual to the exclusion of others, as is 
sought to be done in the case before us. There¬ 
fore a decree which did not infringe indivi¬ 
dual volition could always be given. 

To the same effect was the decision of the 
Madras High Court in the case reported in — 
'Rangachariar v. Parthasarthy Iyengar’, AIR 
1927 Mad. 131. What was decided in these cases 
was that where the plaintiff’s suit was for en¬ 
forcing a right to hold an office and receive 
emoluments appertaining to that office by 
virtue of one being the heir or belonging to a 
particular class or community, a decree could 
be passed declaring such right. 

The case which was adverted to bv the 
Counsel for the Respondent of this High Court 
is, in our opinion, not relevant. In the case of 
— ‘Venkata Sastri v. Sanap Joshi’, 1343 
Nazair-e-Haiderabad 211, it was specifically 
held that it was not possible to give a decree 
in favour of the plaintiffs that, without their 
consent, nobody else could discharge the func¬ 
tions of ‘Joshigiri’ and that no person could 
be compelled to engage the services of the 
Plaintiff alone. These observations appear at 
page 213 of the report (1348 Nazair-e-Haide- 
4 rabad page 2111. While discussing the point in 
question the Judges have also clearly ex¬ 
pressed that ‘vatandari’ is one thing while the 

duties appertaining thereto is quite a different 
thing. 

We are therefore, of opiuion that the deci¬ 
sion relied upon by the Counsel for the Res- 
P°" den , t f ? r ^ from . he] P‘ n S his contention is in 

the * v . iew held fay the majority of 
the High Courts in India. 

i w . h ? tever might have been the trend of 

Hv,iJf£ ls j ons ■ of the Courts in India or in 

the d cS?t,,?- n ° r ,be coming into force of 
Resnnnrii^ T’ the , view contended for by the 

previh^f/ S ?i? Un » S o.u Can no longer continue to 
reason l he 26 $ °, f Januar y 1950 for the 
(e> of Sf 4 /J 4 clearIy offe «> d article 19 

nfentai w^F° nstlt V tl0n i fo L r among the funda- 
Xe rfiht f^ c °P fer ; ed , by the Constitution, 
take nn f Practise freely any profession or to 
one of P fh» > hng , without an y hindrance, is 
Protected f T u " d . a ™ n,al rights which has to be 
tbe Court were to give a decree 

to f be entmed 1 , individuaI declaring him alone 
‘PurohitmVP practl , se . the profession of 

would amount J h i? . exclusion . others, it 
others 1 la £ ,ng a restraint upon the 

village rar J he j S j'? 1e Profession in the 

menial riehkaS d Q e t , c,d - ed i y ofTend the funda- 
nanced. gW d s such cann ot be counte- 


neSion 0 1? the nSl Sab !- to refer in this «>n- 
the case of - 'S’° nS of Maha ^' an J > ™ 
Madhva p*Ji ntamanrao v - State of 

sidering fhe Sn^M 1951 S , C 118 - While con¬ 
ed upon the rilht nf b tef S - S 2 * restriction plac- 
cular place to g en<roL th K- nd iy i< ! ual of a P ar ti- 
husiness and thus ?• a , Particular 

Lordship observed hlS hvebhood > His 


"The statute prohibits persons who have no 
connection or relation to agricultural opera¬ 
tions from engaging in the business of Bidi 
making, and thus earning their livelihood. 
These provisions cannot be said to amount 
to reasonable restrictions on the right of the 
applicants and therefore the statute is not 
in conformity with the provisions of Part III 
of the Constitution.” 


C6) For all the above reasons we are of 
opinion that no suit for a declaration of a 
right to perform ‘purohitgiri’ in a particular 
village to the exclusion of others can lie. This 
appeal is therefore allowed and the Judgments 
of the Courts below set aside. Having regard 
to the fact that the case relates to ‘purohit- 
giri* there is no necessity to award costs and 
so no order is made as to costs. 

A/R.G.D. 


Appeal allowed. 
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PALNITKAR C. J. & SRINIVASACHARI J. 

Waman Rao, Petitioner v. Daulat Rao, Res¬ 
pondent. 

Revn. No. 414/4 of I960, D/- 14-7-1952. 

Civil P. C. (1908) S. 152 — Who can apply 
for amendment — Person not party to suit or 
decree has no right — Proper remedy of third 
party is by way of suit. 

A person who is not a party to the suit 
for pre-emption or the decree passed 
therein has no right to apply for amend¬ 
ment of the decree under S. 152 on the 

t * at u the decree for Pre-emption 
could not be passed in respect of the 
whole Property inasmuch as half of it had 
been sold to him by the vendor. In such a 
case the decree cannot be said to be at 
variance with judgment. The proper remedv 
of the applicant is to file a separate suit.' 

. ^ ( Para 2) 
Anno: C.P.C., S. 152 N. 11 Pt. 1 . 

Ram Rao and Prabhakar Rao. for Peti- 
Uoner; \enkat Rao Deshpande, for Respon- 

T his is a revisi on against the 

?h?Lnr h ? 0We ^ C0Urt amen ding a decree on 
the appheahon of a person who was not 

party to the original suit or to the decree The 

fhe‘decree'on the* 16 ^T 4 f< * ^endmeift^Si 
Jjz °? J he ground that a decree couk 

ffi?««« sjpss. & 

»y .ho learned ?aki? 


i Hyderabad Pigamkak Rao v. Dhondu 

the plaintiff played fraud upon the court by 
aiieging that the whole cf the property had 
been sold to him while only half of the pro¬ 
perty was sold to him. These are matters which 
could be agitated in a separate suit and the 
remedy of the respondent in this case was to 
file a suit. The decree could not be said to be 
at variance with the judgment. We, therefore, 
allow this Revision and set aside the order of 
the lower Court. The petitioner will be entitled 
to the costs of this Revision. Advocate’s fee 
Rs. 30/-. 

B/K.S. Revision allowed. 
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NAIK C. J. AND JAGANMOHAN REDDY J. 


Digambar Rao and another, Appellants v. 
Dhondu, Respondent. 

Revn. Petn. No. 32 of 1951, D/- 10-4-1952. 
Civil P.C. (1908) S. 151 — O. 21 R. 97 — De¬ 
cree in suit for permanent injunction — Right 
to put in claim petition. 

Where a decree in a suit for permanent 
injunction has been obtained, the mode of 
execution has been laid down in O. 21 R. 
32. Under the above provision decree- 
holder can only execute his decree, if the 
judgment-debtor is disobeying it delibe¬ 
rately, by either having her detained or by 
•attaching her property. In neither of these 
eases can a third person be adversely affect¬ 
ed by the execution of the decree, if, in 
fact, he is in possession of the suit property. 
At the time of the execution, if his posses¬ 
sion is going to be affected by an attach¬ 
ment of his property purporting to be the 
property of the judgment-debtor, he can 
•always obstruct and resist and the decree- 
holder will he entitled to apply under 
Order 21 R. 97. A third party cannot, be¬ 
fore he is dispossessed, compel the decree- 
holder or auction-purchaser to have the fact 
of his possession investigated. He would 
only have a right to present a claim peti¬ 
tion if he is dispossessed from the land. He 
has no right to put in a claim petition in 
the execution of the decree. Where the 
Civil Procedure Code has provided for a 
complete procedure under O. 21 relating to 
the execution of decrees and orders, there 
is no justification for the application of the 
residuary S. 151 in favour of a person not 
a partv to the decree for restraining exe¬ 
cution of such a decree. Case law discussed. 

(Paras 4. 5. f>. 7 & 8) 


Anno: C.P.C., S. 151 N. 2: O. 21 R. 97 N. 1. 
Laxman Rao Ganu, for Appellants; Govind 
Rao Ardhapurkar, for Respondent. 
REFERENCES: Courtwar/Chronological/ Paras 


(’24) AIR 1924 All 495: (46 All 693 FB) 
(’33) AIR 1933 Cal 246: (60 Cal 8) 

(’39) AIR 1939 Cal 658: (69 Cal LJ 533) 
(’51) 86 Cal LJ 72: (AIR 1951 Cal 394) 

12 Deccan LR 251 
29 Deccan LR 275 

39 Deccan LR 302 

40 Deccan LR 275 

(’31) AIR 1931 Lah 686: (132 Ind Cas 844) 


8 
8 
8 
8 
7 
7 

6, 7 

7 

8 


(’35) AIR 1935 Nag 212: (159 Ind Cas 584) 8 

JAGANMOHAN REDDY J.: This is a revision 
petilion against an order of the Munsif of Nan- 
ded, rejecting the objection of the petitioner- 
decree-holder on the ground that the naim P£-i“ 
tion of the respondent is maintainable l, n? c .r 
Section 372 of the Hyderabad Code of Civil 


(Jaganmohan Rcchiy J.) 


A.I.R. 


Procedure, corresponding to Order XXI, Rule 97 
of me Indian Code of Civil Procedure. The facts 
for the purposes of this revision petilion are 
that the petitioner had obtained with respect to 
the suit property a declaration of his right and 
a permanent injunction against one Raju Bai 
the judgment-debtor. The claim petitioner’s 
adoptive father, it is alleged, also had obtained 
a decree on 29th Amardad, 1348 Fasli against 
the judgment-debtor and has been in posses¬ 
sion of the suit land since last 10 years. The 
claim petitioner who alleges that he is in pos¬ 
session of the said land after the death of the 
adoptive father, fearing that the revision peti¬ 
tioner might execute his decree and get him 
dispossessed, has put in a claim petition which 
is the subject of this revision application. 

(2) The short point to be considered is whe¬ 
ther he has any such right to put in a claim 
peliiion in the execution of a decree for per¬ 
manent injunction against the judgment-debtor 
which proceeds on the assumption that he or 
she is in possession of the suit land. 


(3) The contention of the learned Advocate 
for the petitioner is that if he is not in pos¬ 
session of the suit property as alleged, but the 
respondent is in fact in possession of it, then the 
execution of his decree would be infructuous 
inasmuch as the execution of a decree for per¬ 
manent injunction can only be against the 
person of the judgment-debtor directing him not 
to interfere with the possession and enjoyment 
of the land alleged to be in possession of the 
decree-holder. The respondent on the other 
hand submits that since he is affected by the 
decree he has a right to put in a claim petition 
under Section 372 read with Section 644 of the 
Hyderabad Code of Civil Procedure, even though 
he may not be a party to the suit in which the 
decree is being executed. 

(4) Where a decree in a suit for permanent 
injunction has been obtained, the mode of 
execution has been laid down in Section 289 of 
the Hyderabad C. P. C., corresponding generally 
to Order XXI, Rule 32. Sub-section (1) of the 
said Section 289 is as follows: 


“Where the party against whom a decree for 
specific performance or for an injunction has 
been passed, has had an opportunity of 
obeying the decree and has wilfully failed to 
obey it, the decree may be enforced by his 
detention in the civil prison or by attachment 
of his property or by both.” 

(5) It will be seen that under the above 
ection the revision petitioner can only execute 
lis decree, if the judgment-debtor is disobeying 
t deliberately by either having her detained or 
>y attaching her property. In neither of these 
•ases can the respondent-claim-petitioner be 
idverselv affected by the execution of the 
lecree, if, in fact, he is in possession of the suit 
iroperty. At the time of the execution, if his 
lossession is going to be affected b y. an .. att ^„ 
nent of his property purporting to be the pro- 
iertv of the judgment-debtor he can alway. 
ibstruct and resist and the decree-holder will 
>e entitled 'to apply under Section 372 of trie 
Ivderabad Code corresponding to Order aai, 
tiile 97. 

The party resisting can then satisfy the court 
hat he is, in good faith, in Possession of he 
troperty on his own account, whereupon the 
■ourt is bound to make an order dismissing the 
execution petition under Section 374 of the 

r r he b o d bse C rve P d 

nto operation in the case of execution of 
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rfprrees which are for possession or which are 
in effect deemed to be for possession as in .he 
rase of decrees for partition 
16) In the case of — ‘Sokec-na Begum v 
<tnlah' 39 Deccan LR 302, Ganganath C. J. and 
Mohammad Ahmed Ansari J. held that a third 
nerson cannot have the fact of his possession 
investigated in execution proceedings unless 
A - • • ** —.- 1 Once he is dis- 


and until he is dispossessed. _ 
noss°ssed he can put in a claim petition under 
Section 375 of the Hyderabad C. P. C. corres¬ 
ponding to Order XXI, Rule 100. A decree- 
holder or auction-purchaser can always appiy 
for having an obstruction or resistance to the 
decree set aside, and the Court can then investi¬ 
gate the fact of possession of the third party. 
But this does not mean that a third party can, 
before he is dispossessed, compel the decree- 
holder or auction-purchaser to have the fact of 
his possession investigated. Their Lordships 
have,’ in the above case, considered in extenso 
the various conflicting rulings and have dealt 
with the matter in great detail. 

(7) In — ‘Narnia v. Bagayya', 40 Deccan LR 
275, Khaliluzzaman and Mir Siadat Ali JJ. have 
no doubt thought that they were bound by the 
Full Bench judgment of live judges in — ‘12 
Deccan LR 251, and held that where there 
appears to bo a dispute as to possession between 
the decree-holder and a person not a party to 
the decree, the Court is bound to investigate a 
claim petition, which is itself in the nature of 
an obstruction or resistance even where the 
decree-holder has not yet presented an execu¬ 
tion petition. It may be noted that Their 
Lordships have rightly pointed out at page 278, 
40 Deccan LR 275, that the two Full Bench 
judgments which they were discussing, i.e., 
‘12 Deccan LR 251' and '29 Deccan LR 275’ 

» were cases in which the execution proceedings 
in a decree for possession were commenced by 
the decree-holder and it was in those circum¬ 
stances that the claim-petitioner put in his 
petition. 

It is therefore evident that, when some of the 
Judges of the Full Bench went further and 
stated that even where a decree is not being 
executed, a third party is entitled to have his 
right to possession investigated even though he 
is not a party to the decree, that statement 
would appear to be ‘obiter’. Apart from that a 
perusal of — ‘12 Deccan LR 251’ would, as 
pointed out in — ‘Sakeena Begum v. Salah’, 39 
Deccan LR 302, shows that the majority opinion 
of Nawabs Mirza Yar Jung, Siraj Yar Jung and 
Zia Yar Jung at page 258 was that a third party 
under Section 375 of the Hyderabad C. P. C. 
would only have a right to present a claim 
petition if he is dispossessed from the land and 
that was the answer of the Full Bench of the 
five Judges in the above referred case. With 
great respect this aspect of the Full Bench 
judgment appears to have been overlooked in 
— ‘40 Deccan LR 275’. 

(8) The consensus and the weight of autho¬ 
rity in Hyderabad and in India appear to be 
In favour of the above proposition which is also 
borne out by the plain language of the provi¬ 
sions referred to above. — ‘Jagannath Brijraj 

V. Khaja Faizuddin’, AIR 1935 Nag 212; — 
Milkhi Ram v. Basant Singh', AIR 1931 Lah 
686; — ‘Kiranshashi Dassee v. Official Assignee, 
Calcutta’, AIR 1933 Cal 246; ‘Sobha Ram v. Tursi 
Ram, AIR 1924 All 495 (FB), are all cases which 
support the above proposition. At any rate the 
aforesaid cases do not affect this particular 
case because, as already observed, there can be 
no question of any third person being dispos- 


x a J.i Hyderabad o 

SA-M St 

eX n^re n »ffo SS fm‘9 in the contention of the 
respondent's counsel that the inherent dot, eg, 
xr- ’ V Section 644 of the Hyderabad C. r. u. 

15! -.f the Indian C. P. C ) should be 
utiiiWl'in his favour. This has been heid to 
c, in th*> o» — ‘suresn cnanara 

'ci,Xr“'AI>. 1*» C_al «58 - 
—"-A'-wvira Krishna v. Great eastern Hotel 
1 >d' 36 Cal 1J 72. I am also of ’.he view that; 
where the Civil Procedure Code Pionued 
f.-.r a complete procedure under Order 
relating to the execution of decrees and orders, 
i|..-.r e i; no justification for the application ot 
!!,: riid-X 6 ii of ,ho Hjjlsrabad 

CPC (Sewlion 1M ot th- Indian C. P. C.) in, 
favour of a per. on not a party to the decree 
for restraining execution of such a ^cree. 

(«ji in the result, the revision petition 1 * 
allowed with costs and the order of the lower 
Court is set aside. 

(ltn HA IK C. J.: I agree 


n r\ u 
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MOI-ID AHMED ANSARI AND 
JAGANMOEIAN REDDY JJ. 

Abdul Aziz, Petitioner v. State. 

Reference No. 1184/6 of 1951-52, D/- 19-6- 

jjj52. 

Municipalities — Hyderabad Municipal Cor¬ 
poration Act (30 of 1950). S. 31(1) (f) — Dts- 
qualificalion under — Nature of. 

The disoualification referred to in S. 
31(1) (f) is not one which prohibits a 
lawyer to appear for an accused in a case 
where the' Corporation or the Commis¬ 
sioner is interested. There is nothing in the 
Legal Practitioners’ Act or in the Muni¬ 
cipal Corporation Act itself to preclude a 
pleader from appearing for an accused. 
But if he does so, he will be disqualified 
from continuing as a municipal counsel¬ 
lor under S. 36(1)(f). It is a choice which 
is left to the counsellor-pleader to make if 
he wants to appear for an accused in such 
a case. It is not open to the Magistrate to 
refuse him permission to appear for an 
accused. (Para 1) 

Gopal Rao Tuljapurkar, Government Advo¬ 
cate, for the State. 

JAGANMOHAN REDDY J.; This is a 
reference by the District Magistrate, Hydera¬ 
bad City District moving the High Court to 
quash the order of the 6th City Magistrate in 
refusing the counsellor of the Hyderabad 
Municipality to appear for an accused as in 
his view Clause (f) of Sub-section (1) of Sec¬ 
tion 31 of the Hyderabad Municipal Corpora¬ 
tion Act (Act XXXVI) of 1950 precludes him 
from appearing for any accused. The District 
Magistrate has expressed the view with which 
we concur that the disqualification referred to 
by the 6th City Magistrate is not one which 
prohibits him to appear for the accused, butj 
is one which disqualifies a lawyer who being a 
municipal counsellor appears for an accused in 
a professional capacity in connection with any 
cause or proceedings in which the Commis¬ 
sioner of the Corporation is interested or con- 


u nyueraoaa 


miazaua Qanim V. Fakhkb Jing (Siadat Ali Khan J.) 


Which ic fr< tMon Cing mu;iici P al counsellor 
which is totally a different thine There i* 

nothing in tlie Legal Practitioners' Act or f, th| 

Miinici P al Corporation Act itself to precludes 

pleader from appearing for an accused But 

if he does so, he will be disqualified from con- 

-lnuing as a municipal counsellor a choice 

which is left to the counsellor-pleader to make 

appe ? r for an accused in a case 
where the Corporation or the Commissioner is 

refill; 1 15 n?t - 0pan t0 the Magistrate to 
refuse him permission. In this view of the 

matter, we accept the reference and set aside 
the order of the Magistrate. 


B/D.R.R. 


Reference accepted. 
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SIADAT ALI KHAN J. 

Shazada Qanum, Petitioner v. Fakher Jung 
and others, Respondents. 

Original Suit No. 19/1 of 1951, D/- 30-8-1951. 
(a) Muhammadan Law — Marriage — Shias 
— Muta — Period not specified — Nikah Mar¬ 
riage results. 

There is no difference between 'muta' for 
an unspecified period and a 'muta' for life. 

Tf ■ . . , (Para 3) 

it in muta a specification of period is 
omitted, the contract becomes permanent. 

(Para 2) 

The omission to specify period does not 
ailed the contract of marriage. (Para 3) 

In Shia Law, a permanent 'Nikah' mar¬ 
riage for life can be contracted by the use 
of the word ‘Muta’ also. Specification of 
the period for which a 'muta' marriage is 
contracted alone makes a permanent mar¬ 
riage for life a temporary muta marriage 
lor the period specified. Where the specifi¬ 
cation of period is omitted, whether inten¬ 
tionally or inadvertently, a permanent 
nikah marriage results with all the legal 
incidents of a 'nikah' marriage including 
the right of inheritance between the con¬ 
tracting parties. (Para 3) 

. (b) Civil P. C. (1908), 0. 20 R. 4 — Appre¬ 
ciation of evidence. 

In a case where there is oath against 
oath, it is usual to judge the story of 
witnesses by certain tests, namely, how far 
it is consistent with itself; how it has stood 
the test of cross-examination; how far it 
fits in with the other circumstances of the 
case and is in consonance with the facts of 
human experience. (Para 4) 

Anno: C. P. C., O. 20 R. 4 N. 5. 

(c) Muhammadan Lav/ — Marriage — Shias 

— Muta — In a muta marriage no witnesses are 
necessary among Shias. (Para 4) 

(d) Muhammadan Law — Marriage — 

Attestation — In Moslem Law when a marriage 
is attested, it is always attested by two wit¬ 
nesses. (Para 4) 

Hyder Raza Zaidi, for Petitioner; Laxman R jo 
Ganu, for Respondents. 

■JUDGMENT: This partition suit of the estate 
of Nawab Fakhrul Mulk filed by Safdar- 
unnissa Begum and others v. Nawab Ghazi 
Jung and others (No. 116/56F.) has been com¬ 
promised and a decree in terms of the com¬ 
promise was passed some months ago, except 
in respect of the claim of Shazada Qanum, the 
alleged wife of Nawab Fakher Jung. In the 


A. I. R. 

compromise deeds the question of her status 
•as expressly left open. She claims by peU- 
tion oated 25-7-51 A.D. to be a wife by Mut a 
l N 5, ab Fakher Jung but claims also that 
her Muta was of such a nature as to confer 
on her rights of inheritance as wife. In othpr 
words, she maintains that her Muta marriage 
was for an unspecified period, or alternatively 
it was for life; and that such a Muta marriaee 
creates rights of inheritance. All heirs of 
Nawab Fakher Jung except her own issue con¬ 
test this and allege that her Muta marriage was 
»>«?u° n ?.' a,ld ’ consequently, without any 
ri 0 nt of inheritance. I have reserved her share 
amounting to Rs. 11889-1-8 in case her status of 
a wife is established. In support of her con¬ 
tention she has adduced five witnesses and has 
herself gone into the witness box; in rebuttal 
two witnesses have been adduced and reliance 

UMI A P n CC i d i, ° n , an ap Pl‘C 2 tion dated 
1CM 1-1.046 A.D 1 have heard arguments of the 

learned advocates of the parties and record my 

opinion below. J 

(2) The learned counsel for the petitioner 
argued that P. W. 1 Mutlahar Hussain has 
oeposed that he attended the Muta ceremony, 
that the Muta was tor an unspecified period & the 
dower Rs. 500; that P. V/. 2 Husan Afruz Buwa 
has deposed that Nawab Fakher Jung had con¬ 
tracted a five year Muta with Ameera Qanum; 
that at the end of five years he let her go and 
said that his Muta with the petitioner and two 
other Muta wives was for life but with Ameera 
Qanum was for five years and, therefore, he 
was releasing her. The learned counsel argued 
that this statement of Nawab Fakher Jung is 
relevant under Sec. 32 (5) of the Indian Evi¬ 
dence Act as it is a statement relating to 
marriage and proves that the Muta with the 
petitioner was for life. Referring to the depo¬ 
sition of the petitioner the learned counsel 
argued that she has also deposed that her Muta 
was for life, and besides her P. W. 4 Karim- 
uddin also has deposed to the statement of 
Nawab Fakher Jung at the time of release of 
Ameera Qanum. The learned counsel argued 
further that the application of the heirs to 
Nawab Fakher Jung filed in the Atiyat Court 
dated 10th Meher 1346 Fasli (Ex. A-l) though 
filed by the defendants is entirely in his client’s 
favour and proves everything which she has 
to prove; for, in that application the defen¬ 
dants stated that among the legal heirs of 
Nawab Fakher Jung there were four widows 
of whom three were widows of Muta mar¬ 
riages and one a widow of a Nikah marriage; 
that this is a clear admission of the continu¬ 
ance of Muta for life; that besides the defen¬ 
dants spoke of Ameera Qanum and her release 
after 5 years by the late Nawab and that this 
indicates very clearly that the Muta with the 
other three wives was for life. 

In reply the learned advocate for the defen¬ 
dants argued that in the application referred 
to above the defendants stated only that there 
were three wives by Muta marriage; that the 
defendants do not deny even now that there 
were three Muta wives; that that does not im¬ 
ply any admission that they were wives by, 
permanent marriages; that this application 
bears the signature of the petitioner and that 
is an admission of her being a Muta wife only. 
He argued further that in this application main¬ 
tenance for the widows was prayed on the 
ground of custom and not because of legal 
right, establishing quite clearly her admission 
that she has no legal right for maintenance as 
a wife. 


1983 


Shazapa (Jaxoi v. Fakhkk Jung (Si'vhft Ali Khan J.) 


Hyderabad 7 


The learned advocate pointed out further 
that Safdarunnissa Begum, sister of Nawab 
Fakher Jung, filed a suit for partition of the 
estate of her father, Nawab Fakhrul Mulk, in 
the Darul-Kaza Court; and in that suit the peti¬ 
tioner was not made a party; that this shows 
that a near relative did not consider her an 
heir; that her daughter Zuhoorunnissa Begum 
objected to this and because of her objection 
she was made a party; but even in the written 
statement filed by her after she was made a 
party she did not state that her Muta was for 
Jife;" that similarly, even in the application 
dated 20th July 1951, which started this in¬ 
quiry the Muta was not stated originally to be 
for life and that all this was significant and 
entirely refutes her claim. The learned Coun¬ 
sel argued emphatically that when the for¬ 
mula which was read was of a Muta marriage 
and the intention was to contract a Muta mar¬ 
riage, it was impossible that a Nikah marriage 
could result; that when the Muta was for an 
unspecified period it must be deemed void, for 
in a Muta marriage specification of period is a 
condition precedent and that as it is not ful¬ 
filled, the marriage was void. The learned ad¬ 
vocate argued further that in a Muta marriage 
no rights of inheritance accrue; and if it were 
intended that such rights should accrue there 
must be a contract to that effect entered at the 
time of Muta and not subsequently and here no 
such contract was either alleged or proved; 
that the petitioner neither received any insu¬ 
rance money nor any pension on Fakher Jung’s 
death and what is more, she admittedly never 
took any proceedings to get either the pension 
or the insurance money; that she has admitted 
in her deposition that she knew that the Nikah 
wife, Gouharunnissa Begum, filed a suit for her 
dower; that it was compromised in her favour 
and that in spite of this she never claimed or 
received any dower. The learned advocate 
concluded that all this indicates clearly that 
she has proved by her conduct itself that she 
was not a widow of any permanent marriage. 

(3) I have carefully considered the whole 
record and the arguments of the learned advo¬ 
cates of the parties. It appears to me that there 
is some confusion about a Muta for an unspeci¬ 
fied period or a Muta for life. There is no 
dmerence between a Muta for an unspecified 
period and a Muta for life. The learned Coun- 
u! / or }^ e P e Mi° ne r has all along maintained 
mat a Muta for an unspecified period is like a 
permanent marriage and it confers rights of 
inheritance on the contracting parties. The 
following quotation from JawahaMJl-Kalam, a 
work of highest repute and of higher authority 
than Sharaye-ul-Islam, the most prevalent book 
among Indian Shias, will bear the learned 
Counsel out and will also show that there is no 
mnerence between a Muta for an unspecified 
Period and a Mula for life: 


By all the texts and the consensus of opini 
it is necessary in a Muta marriage to spec 
ihe period for which it is contracted; if at 1 
af . reading the marriage formula, 1 
period is not specified either in words or 

u 011 ’ il wiu not be a Muta contract, 
will be a permanent contract. This is 1 
most approved view among our Jurists a 

wnr^M?l: e f d up ,? n this< You know that t 
word Muta applies equally to Nikah (p 

ma^LA mar 5 ia .f e) * and Muta (tempora 
?nd * tha L 1 . I J. Muta the specificatl 

that"if t 4 additi0l ?i he nce it is ok 
*nat if m Muta a specification of period 


emitted, the contract becomes permanent on 
the following grounds that: 

(i) in principle contracts are usually valid, 
that is, as soon as the proper formula is 
spoken, a valid contract results; 

(ii) The contract wsl* be deemed to be 
permanent because it is devoid of any period; 

(iii) Ibn Bukair has related in his book 
Muwasak that Imam Jafer-us-Sadek said 'If 
a period is specified it is Muta and if the 
period is not stated it is Nikah*; and 

(iv) When the conditions of a Muta were 
related to Abban, son of Taglab, he stated 
That he feels shy at specifying the period of 
Muta; thereupon the Imam said: ‘This will 
be harmful to you’ and he said ‘In what 
way?’; the Imam replied 'If you do not speci¬ 
fy the period, the contract will become per¬ 
manent. You will be liable for maintenance 
for the period of Iddat and she will become 
your heir and you will not be able, to 
divorce her except according to Talak-us- 
Sunr.at.* In the books Masalik and Kashaf- 
u 1-Lisam, the approved opinion is stated in 
this way that when the formula does not 
contain the specification of period, the con¬ 
tract is of a permanent marriage whether the 
intention was of a marriage for a specified 
period or not. It is because of this version 
of the approved opinion that the author of 
Masalik held that in a Muta where the in¬ 
tention was of marriage for a stated period 
but was not so expressed in the contract, the 
contract should be held void; for the words 
do not conform to intention, and it is neces¬ 
sary that both the words and the intention 
should be ad idem; and as here the words 
signify permanence and intention of a tem¬ 
porary marriage, the words and the inten¬ 
tion are at variance and as such the contract 
should be deemed to be void. 


In support of the approved opinion 
stated above there is a tradition related by 
Samah. He states that he asked the Imam 
about a person who contracted a Muta mar¬ 
riage with a woman but forgot to specify the 
period; whether the marriage was unlawful 
and tantamounted to fornication and he re¬ 
plied ‘No. The marriage will be a permanent 
marriage and the person should ask for for¬ 
giveness of God for forgetting to specify the 
penod * This is supported by another tradi¬ 
tion of Hisham who states that he asked the 
imam whether he can marry a woman ambi- 
guously without stating the period and he re- 
plied it will be more harmful to him as it 
win be a permanent marriage and she will 
inherit him and he will not be able to divorce 
her unless during Tuhar (monthly meno- 

and before t two Witnesses.’ Hisham 
i elates that he asked ‘How then should I 
marry her and the Imam replied 'bv sped- 
f.ying the period • This tradition is quite 
Hear and shows that in Muta specification of 
me period is necessary and only because o t 
this specification of the period that it Ts 

Nikah tL 0 * th i e ? m P? rt , and incidences of 
Nikah. The conclusion is clear that the omis- 

to specify period does not affect the con- 
? f marna se and it throws light upon 
this fact also that the intention of the 

,s ^! e ': ant > and if il is not express- 
ed m words, it does not affect the validity of 
^e marriage and does not invalidate the 


In a case where a Muta is contracted but 
no period is specified, if we hold thit the 
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Mu ta is invalid, we fail to see that the inten¬ 
tion of the marriage was present and the 
marriage .mould accordingly be deemed to be 
permanent; but it would be otherwise if we 
were to hold that in a permanent marriage 
it is necessary that the intention of marrying 
permanently should be present and express- 
ed; in that case such a marriage will be in¬ 
valid for the intention of permanence is not 
expressed; but the Law-giver has not pre¬ 
scribed that in a permanent marriage the in¬ 
tention of the permanent marriage should be 
expressed; the Law-giver has prescribed that 
by a marriage a permanent marriage is 
meant unless marriage for a specified period 
is intended in which case the period should 
oe specined and hence when period is not 
specified, permanent marriage is presumed. 

. Ib n Idrais has stated that if a Muta mar¬ 
riage is contracted with the word ‘Muta* and 
the period is not specified, then it becomes 
void. But if Muta marriage is contracted with 
the words ‘Nikah’ or ‘Tazvij’, then, on non- 
specification of period the marriage becomes 
permanent. The reason according to him is 
that the words Nikah’ and Tazvij’ indicate 
a permanent marriage; and non-specification 
of period does not interfere with their im¬ 
port. 0:i the other hand, Muta implies a 
temporary marriage and non-specification of 
period invalidates it. You have seen above 
that the word ‘Muta* can be used for a per¬ 
manent marriage which can be contracted bv 
the use of the word ‘Muta’ and, therefore, 
this distinction by Ibn Idrais is invalid. Simi¬ 
larly, his other distinction, namely, the dis¬ 
tinction between a case where the specifica¬ 
tion of period is left out intentionally and 
the case when it is omitted inadvertently be¬ 
cause of forgetfulness or ignorance is in¬ 
valid; he has held that if the specification of 
the period is left out intentionally, the con¬ 
tract of Muta will become a permanent con¬ 
tract of marriage; otherwise it will become 
void; for intentional omission of specification 
of period indicates an intention of contract¬ 
ing a permanent marriage as against the 
omission because of forgetfulness or igno¬ 
rance, as in that case there can be no inten¬ 
tion of contracting any permanent marriage. 
This distinction is again invalid, for our posi¬ 
tion is that where there is an intention of 
contracting a Muta marriage but the specifi¬ 
cation of period is not made in the marriage 
formula, whether because of forgetfulness, 
ignorance, shyness or for any other reason 
whatsoever, as the intention is not expressed 
in words, mere intention is not relevant and 
it does not affect the validity of the marriage 
or invalidate the Muta. This approved opi¬ 
nion of our Imams has been strengthened by 
consensus of large bodies of the learned 
Jurists who hold that if a period is not speci¬ 
fied, the contract will become permanent and 
you have been explained the reasons at 
length.” (1 Vol. 5, P. 138-139, Tehran, ed. of 
1312 A.H. To the same effect commentary on 
Sharaye-ul-Islam p. 185, 1330 A.H. edition; 
p. 237 of Lucknow edition, date not specified; 
and Tanbihul Munkireen, p. 4 & 5 Delhi 20 
P. 1267). 

The above will show that in Shiah law, a 
permanent Nikah marriage for life can be con¬ 
tracted by the use of the word ‘Muta’ also; that 
specification of the period for which a Muta 
marriage is contracted alone makes a perma¬ 
nent marriage for life, a temporary Muta mar¬ 
riage for the period specified: that where the 
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specification of period is omitted whether in- 
tentionally or inadvertently, a permanent 
Nikah marriage results with all the legal inci- 
dents of a Nikah marriage including the rHu 
o! inheritance between the contracting parties 
file question then becomes whether at the 
Muta marriage under consideration the specifi¬ 
cation of period was omitted; if so, the mar¬ 
riage will become a Nikah marriage; and simi- 
lariy, if the period specified was for life, a 
Nikah marriage will result. 

(4) Examining the evidence adduced by both 
the parties I find that really speaking only 
Muttahar Hussain and Shazada Qanum and 
Husan Afruz Buwa are the only three wit¬ 
nesses on behalf of the petitioner who have 
deposed to her marriage being for an unspeci¬ 
fied period or for life. As against them the 
two defendants’ witnesses, Sheik Dawood and 
Syed Ali Asghar Bilgrami, ex-Subedar and ex- 
Member, Revenue Board, speak of the peti¬ 
tioner’s Muta marriage being a temporary mar¬ 
riage for a period of three years with several 
renewals. Thus here is oath against oath and 
in such a case it is usual to judge the story of 
witnesses by certain tests, namely, how far it is 
consistent with itself; how it bas stood the test 
of cross-examination; how far it fits in with 
the other circumstances of the case and is in 
consonance with the facts of human experi¬ 
ence. Keeping these tests in mind, I find Mut-, 
tahar Hussain’s story of witnessing the peti¬ 
tioner’s marriage difficult to believe; for,I 
though he admits that in a Muta marriage no< 
witnesses are necessary among Shias, yet he 
stales that he was made a witness. In Moslem 
Law when a marriage is attested, it is always 
attested by two witnesses and keeping this rule 
in mind and his other admission that nothing 
was reduced to writing he was^asked in cross- 
examination who the other witness was; but 
he felt annoyed and upset and replied that 
"How could he know who the other witness 
was?” This is strange especially as he states 
that the whole assembly consisted of five to 
seven persons including the bride and the 
bridegroom and clearly he should have known 
who among them was the other witness if he 
was himself present as a witness. Again tho 
size of the marriage assembly indicates that it 
was a private affair and not a single member 
of the bridegroom’s family attended it. It is 
difficult to believe that to such a private cele¬ 
bration witnesses were called especially when 
Shia Law does not require any witness. His 
explanation that really speaking he was made 
a witness not to the Muta marriage but to the 
appointment as Vakil of the Moulvi who read 
the formula, is no explanation and is a distinc¬ 
tion without difference; for when Shia Law re¬ 
quires no witnesses to the marriage itself, wit¬ 
ness to the appointment of the Moulvi as 
Vakil or agent of the parties to read the mar¬ 
riage formula can hardly be deemed necessary. 
(After discussing the evidence, the Judgment 
proceeded) : On all these grounds, I am of opi¬ 
nion that the evidence adduced on her behalf 
to prove that her Muta marriage was for an 
unspecified period or for life does not fit in 
with the other circumstances of the case and 
is, therefore, discredited. I, therefore, dismiss 
this suit. I, however, make no order as to costs 
in the circumstances of the case, especially as 
her maintenance is admittedly an obligation on 
the ground of custom at least on some of the 
defendants themselves. 

B/V.B.B. Suit dismissed. 
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Hyderabad Special Tribunals (Terminal iou) 
and Special Judq.es (Appointment) Regulation 
(10 of 135!) F), S. 5 (1) (b) and Ci) —Special 


hi Rao (Juijuumuliun Ready J.) KyderaLaci J 

person authorised by the Chief ®J l 0}^ ter . lp [ 
this behalf should have directed its trial 
bv the Special Judge as _ required o.v 


only 


judge cun take cognisance of rase, 
when it is transferred to him by chief minister 
— Case validly transferred — Subsequent 
transfer by Chief Minister 10 Sessions Judge 
without order of committal — Sessions .nidge 
lms no jurisdiction — (Criminal P. C. (1$9 Sj, 
S. 193) — (Hyderabad Cr. P. C.. S. 198). 

The accused was charged before the 
Soecial Tribunal with offences of murder 
under various sections of the Hyderabad 
penal Code, and were convicted <x sentenced 
to death. On appeal the conviction was 
quashed on ground that ti.ey were noi 
afforded an opportunity to engage a lawyer 
and the case was remanded “to the trial 
Court -for fresh trial”. When the order of 
remand was made. Special Tribunals were 
abolished and Special Judges were 
appointed under the Hyderabad Special 
Tribunals (Termination) and Special Judge.' 
(Appointment) Regulation X of 1359-F and 
although there was no specific direction in 
order of the High Court to remand the case 
to a Special Judge appointed under the 
aforesaid Regulation, the file was sent by 
the office of the High Court to the Special 
Judge for Medak and Nalgonda holding 
his Court in the city of Hyderabad. While 
the case was pending on the file of the 
Special Judge, Medak and Nalgonda, the 
Chief Minister purporting to act under 
Sub-section (2) of Section 5 of the said 
Regulation transferred it to the Sessions 
Judge, Medak for “trial in accordance with 
law”, who in turn transferred the case for 
disposal to the Additional Sessions Judge, 
Medak. After the case was transferred to 
the Additional Sessions Judge, Medak the 
accused put in a petition challenging the 
jurisdiction of that Court on the ground 
inter alia that being a Sessions Court it 
could not take cognizance of the case 
without an order of commitment by a 
Magistrate duly empowered in that behalf. 
The Additional Sessions Judge rejected the 
petition for the reason that once cognizance 
was taken by a competent court there was 
no question of further taking cognizance of 
the same offence. After the application of 
the Indian Penal Code and Indian Criminal 
Procedure Code to all Part B States and the 
re-allocation of territorial jurisdiction, the 
file was transferred to the Sessions Judge, 
Nalgonda. Even before the Sessions Judge, 
Nalgonda who incidentally happened to be 
the same Additional Sessions Judge of 
Medak, a similar petition challenging the 
jurisdiction of the Sessions Court to take 
cognizance of the case was presented. This 
petition was also dismissed. The accused 
was convicted. In appeal the same objec¬ 
tion as to jurisdiction of the Sessions Judge 
without an order of committal was taken: 

Held that before cognizance of the case 
could be taken by any Special Judge, it 
Was essential that the Chief Minister or a 


of Mecbk was ineffective if not otio.e^ g ^ 

Even on the assumption that there was a 
valid order of the Chief Minister directing 
the trial of this case by the Special Jua^e 
under Clause (b) of Sub-section (1) o. 
Section 5, the subsequent transfer by th. 



whether the Sessions Judge of Meda.c coukI 
take cognizance of a ease transferred to hi.-: 
court without a valid order of committal, 
and that there being no committal order 
bv anv Magistrate to the Sessions Lour;, 
of Medak, that court could not take cog¬ 
nizance of this case. As such the proceed¬ 
ings and the trial by the Sessions Cour. 
of Nalgonda to which the case was subse¬ 
quently transferred were vitiated. Case 
law reviewed. (Paras 6, 10; 

Anno: Cr. P. C„ S. 193 N. 3. 

C-opal Ran Murumkar, Govt. Pleader, for the 
State; Gopalkrishnayya, for Respondents. 
REFERENCES: Courtwar/Chronological/ Paras 
(•45) ’AIR 1945 All 340: (ILR (1945) All 422) B 
(’94) 22 Cal 50 J; 

(’92) 15 Mad 352 £ 

(’42) AIR 1942 Sind 161: (44 Cri LJ 137) « 

JAGANMOHAN REDDY J.: Murahari Rao 
Danda Krishnamurthy, Goundla Mada Nnra- 

simha. Goundla Mada Yellayya and Ambati 

Narasimha, 5 accused were charged before the 
Special Tribunal ’A’ with oiTences of murder 
under Sections 243, 30, 124 and 125 of the 
Hyderabad Penal Code, alleged to have been, 
committed on 14-10-1948 and were convicted 
and sentenced to death and various terms ol 
imprisonments. On appeal to the High Court, 
there was a difference of opinion between Sia- 
dat Ali J. and Srinivaschari J. and the case was 
referred to Manoher Pershad J. who agreeing 
with Siadat Ali J. quashed the conviction and 
sentence of the persons accused on the ground 
that they were not afforded an opportunity to- 
engage a lawyer to defend themselves and 
ordered as follows on 22-8-50: 

“Appeal allowed. Case remanded to the trial 
court for fresh trial. As the accused are 
■ charged for murder, they will remain in JaiL 
during trial. This judgment shall govern the- 
other connecting appeals”. 

(2) By the time this order of remand war 
made the Special Tribunals were abolished and 
Special Judges were appointed under the 
Hyderabad Special Tribunals (Termination) and 
Special Judges (Appointment) Regulation X of 
1359-F and although there was no specific direc¬ 
tion in the order of the High Court to remand 
the case to a Special Judge appointed under 
the aforesaid Regulation, the file was sent by 
the office of the High Court with letter No. 
1965, dated 25-8-50 to the Special Judge for 
Medak and Nalgonda holding his Court in the- 
city of Hyderabad. While the case was pending 
on the file of the Special Judge. Medak and 
Nalgonda, it appears that the Chief Minister- 
purporting to act under Sub-Section (2) of Sec. 
5 of the said Regulation, transferred it to the 
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uShTaw” U ufn Me « dak l 0T “i rial in accordance 
\. lth la , u "ho in (urn transferred the case 'or 

-Iedak* t0 thS Additional Sessions Judge. 

Af ', er c the case T was transferred to the Addi- 
• t °” a n Sessions Judge. Medak the accused put 

rnm-t P nn‘th challeil S ln S the jurisdiction of that 
touit on the ground ‘inter alia' that being a 

l“ff 10n .^ C0U * rt U can i 10t ta!:e cognisance of the 
ase witnout an order of commitment by a 

-Magistrate duly empowered in that behalf. Th- 
Additional Sessions Judge by his order dated 
>-3-.)l rejected the petition for the reason (hat 
nee cognisance was taken bv a competent 
ouit there was no question of further takin" 
cognizance of the same otlence. 

(3) After the application of the Indian Penal 
Code and Indian Criminal Procedure Code to 

.1 Part-B States and the re-allocation of terri- 
tonal jurisdiction, the file was transferred to 
Jie Sessions Judge. Nalgonda. Even before the 
sessions Judge. Nalgonda who incidentally 
Happened to be the Addl. Sessions Judge o'f 
-vledak who passed the order dated 1-3-51, a 
similar petition challenging the jurisdiction of 
the Sessions Court to take cognizance of th» 
case was presented on 2-1-12-51. on which the 
Sessions Judge passed the following order dated 
26 - 12 - 51 : 

"All the legal points raised in this application 
have been amply dealt with by me on 1 - 3-51 
disposing of a similar application by the ac¬ 
cused. The said order though passed under 
the Asafia Criminal Procedure Code stands 
good under the Indian Criminal Procedure 
Code. The application is rejected." 

(4) Thereafter the trial proceeded. Murahari 
l\ao and Ambati Narasimha were convicted and 
sentenced to death for the olTence of murder 
under Section 243 of the Hyderabad Penal Code 
and their file senl lo the High Court /or con¬ 
firmation. Danda Krishnamurthv. Goundla 
Mada Narasimha and Goundla Mada Yelliah 
were all acquitted. Both the accused who were 
convicted have filed appeals separatelv which 
are not only time-barred but the judgments 
convicting them were not attached with the 
memorandum of appeal. At the very outset the 
learned pleader for the accused has raised a 
preliminary objection challenging the jurisdic¬ 
tion of the Sessions Court at taking cognizance 
of the case without a committal order as pro¬ 
vided for under Section 108 of the Hyderabad 
Cr. P. C. corresponding to Section 103 of the 
Indian Cr. P C\; as such he contends that the 
trial being without jurisdiction the proceedings 
leading to the conviction and sentence of the 
persons accused are vitiated and should be 
quashed. 

(5) Before dealing with this objection, it 
will be necessary to examine the relevant pro¬ 
visions of the Hyderabad Special Tribunals 
(Termination) and Special Judges (Appoint¬ 
ment) Regulation X of 1359-F., Sub-Section (2) 
of Section 3 whereof provides that on the 16th 
ciay of December, 1949 every Special Tribunal, 
except the fourth Special Tribunal shall be 
deemed to have been dissolved. By Section 5 
f the said Regulation, it is laid down as fol¬ 


lows : 


(1) Every Special Judge shall try— 

(a) such offences of which the trial was 
immediately before the 15th December. 
1949. pending before a Special Tribu¬ 
nal deemed under Sub-Section (2) of 
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Section 3 to have been dissolved on 
that date as are made over to him for 
trial by the Chief Minister or by a 

K” «S'SI by lhe ChlcI M '"“- 

(b) such OiTences as are after the com 
menceinent of this Regulation made' 
o\er to him for trial by the Chief 

f or 3 v . a person authorised by 
the Chief Minister in this behalf. y 

( 2 ) lhe Chief Minister or a person authorised 
by him in this behalf may transfer any 
case from one Special Judge to another 
Special Judge or from a Special Jud^e 
to a court constituted under the code or 
horn such court to a Special Judge” 

(6) Under the aforesaid provisions of the Re¬ 
gulation, a Special Judge can take cognizance 
of cases mentioned in clauses (a) and (b) of 
Sub-Section ( 1 ) of Section 5 as are made over 
to him for trial by the Chief Minister or by a 
person authorised by him in this behalf. It is 
clear that the judgment of the High Court set¬ 
ting aside the conviction and sentence of the 
persons accused and remanding the case for a 
re-trial by the trial Court was subsequet to the 
15th of December 19-'9. Accordingly before cog¬ 
nizance of the case could be taken by any 
Special Judge, it is essential that the Chief 
Minister or a person authorised bv the Chief 
Minister in this behalf should have directed its 
trial by the Special Judge as reciuired by Cl. 
(b) of Sub-Section (1) of Section 5 of the said 
Regulation. No such order was produced or 
could be produced at any stage for the obvious 
reason that it was not so made. Even the High 
Court is not empowered under any of the pro¬ 
visions of the Special Judges' Regulation or 
under the Criminal Procedure Code to direct a 
remand of this case for re-trial by a Special 
Judge. If the Special Judge under the Special 
Judges' Regulation could not take cognizance 
of this case in the circumstances stated above 
the transfer of such a case by the Chief Minis¬ 
ter to the Sessions Judge of Medak was in¬ 
effective if not otiose. The order of the High' 
Court though it might have proceeded on the 
assumption either that the Special Tribunals 
were in existence or that the case could be 
remanded to the Special Judge would in effect 
be deemed to be an order for a re-trial accord¬ 
ing to law by a court constituted under the 
Hyderabad Criminal Procedure Code. It how¬ 
ever matters very little* for resolving the pre¬ 
liminary objection that the Special Judge could 
not properly be cognisant of the case, because 
even on the assumption that there was a valid 
order of the Chief Minister directing the trial 
of this case by the Special Judge under Clause 
(b) of Sub-Section (1) of Section 5, the subse¬ 
quent transfer by the Chief Minister of the ( 
case to the Sessions Judge of Medak would 
involve the determination of the very same 
question, viz., whether the Sessions Judge of 
Medak could take cognizance of a case trans¬ 
ferred to his court without a valid order of 
committal. In short, the objection of the pleader 
for the accused would be applicable to both 
the cases, with which I shall now deal. 

(6-a) Sub-section (1) of Section 198 of the 
Hyderabad Criminal Procedure Code relevant 
lor the purposes of this case is as follows: 
“Except as otherwise expressly provided by 
this code or by any other law for the time 
being in force no court of Session shall take 
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cognizance of any oilence as a Court of ori¬ 
ginal jurisdiction unless the accused has been 
committed to it by a Magistrate duly em¬ 
powered in that behalf." 

From the plain language of the Section an order 
of committal by a Magistrate duly empowered 
in this behalf is a ‘sin? qua non’ of the Court 
of Session taking cognizance of any oifence as 
a court of original jurisdiction, subject, how¬ 
ever, to any provisions otherwise of the Code 
or any other law for the time being in force. 
There are certain other provisions in the Code 
pertaining to the Court ot Session taking cog¬ 
nizance of offences. The Court of Session can 
under provisions analogous to those in S. 473 
of the Indian Cr. P. C. take cognizance of an 
offence also on an order of committal made by 
Civil or Revenue Courts which for the pur¬ 
poses of that Section are under Sub-Section (2) 
of the said Section invested with the powers 
of a Magistrate. Again under Sections 130 and 
483 of the said Code, any court including the 
Court of Session can take cognizance of any 
contempt or refusal to produce documents with¬ 
out any sufficient cause and punish the offender. 
It is further provided by Section 437 of the 
said Code that where it appears to a Sessions 
Judge or a District Magistrate on examining a 
record called under Section 435 that the Magis¬ 
trate has in a casa exclusively triable by a 
Court of Session has improperly discharged all 
the accused or any of them, as the case may be, 
cause the accused to be arrested and instead 
of directing a fresh enquiry order him to be 
committed subject to the conditions laid down 
in the said section. 

It will therefore be seen that except under 
Sections 480 and 485 of the Cr. P. C. which 
provide for the maintenance of the decorum of 
the courts and for compelling witnesses to obey 
orders, a Court of Session can only take cog¬ 
nizance of an offence for trial on its original 
side on an order of commitment. There is in 
my view no force in the argument of the Gov¬ 
ernment Advocate that Section 437 provides an 
exception to the above rule inasmuch as both 
the Sessions Judge as well as the District 
Magistrate have revisional powers to direct an 
order of commitment and only after an order 
of commitment can the Sessions Judge take 
cognizance of the case for trial on the original 
side. The object of Section 198 of the Hydera¬ 
bad Cr. P. C. (193 of the Indian Cr. P. C.) in 
prescribing an ordinary enquiry is to afford the 
accused person an opportunity of knowing the 
facts and circumstances of the offences with 
which he is charged in order to facilitate his 
defence as also to save the time of the Court 
of Session and avoid exposing the accused to 
the anxiety of a Sessions trial in the event of 
there being no ‘prima facie* evidence to support 
a charge. This provision however, is subject 
to anything expressly provided otherwise by 
any law for the time being in force as is done 
by the Special Judges* Regulation,. Section 6 
whereof provides that 

“a Special Judge may take cognizance of an 
offence without tho case being committed to 
him for trial and in the trial of every offence 
of which he so takes cognizance shall follow 
the procedure prescribed in the Code for the 
trial of warrant cases by Magistrates” 

There is, therefore, a clear distinction between 
a : na \ a Sessions Court under the Code 

Hal w nal . b £ a ®P e . cial Judge under the Spe¬ 
cial Judges Regulation; in the one case the 


Court of Sessions cannot take cognizance with¬ 
out an order of committal by a Magistrate and 
in which the trial has to be conducted in ac¬ 
cordance with the procedure prescribed tor 
Sessions trials; in the other case a Special Judge 
can take cognizance cf a case not by an order 
of committal but by an order of the Chief 
Minister or by a person authorised by him in 
this behalf and the trial is to be conducted 
according to the procedure laid down for trial 
of warrant cases by Magistrates. 

Under Section 5 of the Regulation, the Chief 
Minister has been empowered either to direct 
the Special Judge to try any offence or where 
the case is already pending before the Special 
Judge, to transfer the same for trial to the 
ordinary court constituted under the Code. The 
learned Advocate for the Government submits 
that once a case has been taken cognizance of 
by the Special Judge, no order of committal is 
required for a court of Session to take cogni¬ 
zance of the case on its being transferred to 
it under Sub-Section (2) of Section 5 of the said 
Regulation. No authority has been cited in 
support of his contention ncr has any express 
provision of law been referred to by him which 
over-rides the mandatory provisions of Section 
198 of the Hyderabad Criminal Procedure Code. 

(7) In — ‘Queen Empress v. Rama Teven’, 15 
Mad. 352 and — 'Queen Empress v. Jagat 
Chandra Mali*. 22 Cal 50 where approvers to 
whom pardon was given were, after their evi¬ 
dence before the Court of Sessions, then and 
there treated as accused and placed on trial 
with the other accused, it was held that their 
convictions were bad and the Court of Ses¬ 
sion had no jurisdiction to try them as they 
were never committed to that Court by any 
competent Magistrate. 

In — ‘Mir Fathe Khan v. Emperor’, AIR 1942 
Sind 161, the facts were that during the course of 
triai of four accused persons duly committed 
by an order of Magistrate to the first Additional 
Sessions Judge, Hyderabad who purporting to 
act under Section 351 of the Cr. P. C. directed 
that one Mir Fathe Khan who was present in 
Court but against whom no proceedings had 
hitherto been taken should be joined in the trial 
as a co-accused on the same charges, Davis C. J. 
and Weston J. held that the learned Judge had 
no power to join Fathe Khan as co-accused 
without an order of commitment made after 
due enquiry by a Magistrate. 

Weston, J. who delivered the judgment of the 
Bench observed at page 162 as follows: 

“The reasoning of the learned Judge by which 
he justifies his action shortly is that the 
words ‘a Criminal Court’ in this section are 
wide and “should according to all canons of 
interpretation include a Sessions Court,” that 
S. 351 refers expressly not only to inquiry 
but also to trial, and that although the 
powers of a Court of Session to take cogni¬ 
zance of an offence are provided generally 
by S. 193 of the Code, S. 351 must be con¬ 
sidered to be independent of S. 193 in the 
same manner, as he says, S. 351 is indepen¬ 
dent of S. 190. It is true that Courts of 
Session are among the classes of Criminal 
Courts in British India set out in S. 6 of the 
Code. But if, by reason of other provisions of 
the Code, a Court of Session has not power 
to try any person, save in certain exceptional 
circumstances such as when contempt is 
committed before it, unless an order of com- 
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mitment has been made in respect of such 
person, then, the generality of tne expression 
a Criminal Court in S. 351 must be held to 
be limited by those provisions. It is also true 
that Section 351 refers generally to inquiries 
and trials, but here again there is no' diffi¬ 
culty m limiting the meaning of the word 
‘trial’ if other provisions of the Code so re- 
? uire .’ “it would indeed be a surpris¬ 

ing resuit that the accident oi a person’s 
presence in Court should operate to deprive 
him of the safeguard oi inquiry by a magis¬ 
trate into serious charges sought to be 
brought against him before he can be requir¬ 
ed to stand his trial in a Court of Session. 
We do not think such a result is required 
by Section 351 of the Code, which we think, 
must be read subject to Section 193”. 

(8) The question had also arisen in the case 
of — ‘Basdeo v. Emperor’, AIR 1945 All 310 
when considering the eii'ect of a trial by a Ses¬ 
sions Judge of a case committed to him by a 
Magistrate who was bound under Section *254 
of the Code to try himself, the Allahabad High 
Court held that the proceedings were only 
vitiated by an irregularity curable under Sec. 
537 and that the Court of Session cannot be 
said to have no jurisdiction to try the case on 
such commitment and the conviction of the 
Sessions Court in such circumstances cannot 
be impeached as being one without jurisdiction. 
A distinction was however drawn in that case 
between the power to take cognizant c of a case 
and jurisdiction over the case. Braund J. h 
that once a case was committed by the Magis¬ 
trate to the Sessions Court in accordance with 
the procedure of the Code, then the Court of 
Session was placed in a position of taking 
cognizance of it. He however observed at p. 342. 

“There is, I think a great deal of diiTerence 
between a case in which the Sessions Court 
is enjoined in certain circumstances not to 
take cognizance of an oilence and a case in 
which the Sessions Court is not a Court of 
competent jurisdiction in relation to that 
offence”. 

There is no doubt that the decision of the case 
turned mainly on the question that once a 
case was committed to a Court of Session by 
a Magistrate duly authorised in that behalf, 
the trial by it in the circumstances of the case 
was a mere irregularity. The authorities which 
I have examined lay down clearly that a Court 
of Session can only take cognizance of an 
offence on an order of committal by a Magis¬ 
trate. which is also in accord with the plain 
reading of the section itself, and if there is 
no order of commitment at all the defect is a 
substantial one which cannot be cured under 
Section 537 of the Cr. P. C. 

(9) The transfer by the Chief Minister under 
Sub-Section (2) of Section 5 of the Regulation 
of an offence which has been taken cognizance 
of by the Special Judge to a Court constituted 
under the Code would imply that transfers 
should be made to such a Court as would under 
the procedure laid down in the Code be com¬ 
petent to take cognizance of the offence so 
transferred and does not necessarily refer to 
transfers of such cases to a Sessions Court only 
for the reason that the offence which the Spe¬ 
cial Judge can try would be any offence under 
the Penal Code triable by any grade of Magis¬ 
trates or by a Sessions Judge. Once the Chief 
Minister in exercise of his power under the 
fiaid Sub-Section transfers a case to an ordinary 
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court from the Special Judge, then the proce- 
cuie under the Criminal Procedure Code would 
app:y m toto and it cannot be contended that 
he has tne power to transfer the case to a 
court oi such gradation as was not competent 
to take cognizance of it. This would indicate 
tnat the section empowering the Chief Minis¬ 
ter to transfer cases, intended to restrict the 
action to be taken in the matter of such trans¬ 
fers to conform to the general requisites of 
the Procedure laid down in the Code. If on the 
other hand the argument cf the Government 
Advocate that the power of the Chief Minis¬ 
ter to transfer cases to ordinary courts was 
unfettered, the validity of which could not be 
questioned, is accepted, it would then mean that 
the Chief Minister can transfer a case triable 
by a Sessions Court to even a second class 
Magistrate for trial creating an anamoly which 
is unwarranted. Sub-Section (2) of Section 5 
of the said Regulation in effect means that 
where the Chief Minister decides to transfer a 
case to ordinary courts under the Criminal 
Procedure Code, he must transfer the case to a 
competent court which can take cognizance of 
it in its initial stage under the particular 
procedure prescribed by the Code under which 
it is constituted, i.e.. where on offence triable 
exclusively by a Court of Session is to be 
transferred to a Special Judge, the Chief Minis¬ 
ter should transfer the case from such Special 
Judge to the Magistrate for enquiry and com¬ 
mittal under the provisions of the Hyderabad 
Criminal Procedure Code analogous to Chapter 
XVIII of the Indian Criminal Procedure Code 
and not directly either to a Court of Session 
or to a Magistrate not competent to make an 
enquiry in relation to such offences. 

(10) The result of the above discussion is 
that there being no committal order by any 
Magistrate to the Sessions Court of Medak, that 
court could not take cognizance of this case. 
As such the proceedings and the trial by the 
Sessions Court of Nalgonda to which the case 
was subsequently transferred are vitiated and 
will have to be and are hereby quashed and 
the convictions and sentences of the accused 
set aside. We direct that the file be sent to 
the Magistrate having jurisdiction to make an 
enquiry for disposal according to law. 

(11) DESHPANDE J.: I agree. 


B/R.G.D. 


Order accordingly. 
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MOHD. AHMED ANSARI AND 
JAGANMOHAN REDDY JJ. 
Shripathy and others, Appellants v. State. 
Second Appeals Nos. 1504-1506 of 1952, D/- 
8-7-1952. 

Essential Supplies (Temporary Powers) Act 
(1940 S. 12 — Trial of offences under — Trial 
in summary manner, in the absence of an ap¬ 
plication in that behalf by the prosecution is 

vitiated — (Criminal P.C. (1898) S. 260 ). 

(Para 3) 

Anno: Cr. P. C., S. 260 N. 5. 

Dattatri Rao Deshmukh, for Appellants; 
Gopal Rao Tuljapurkar, Government Advocate, 
for the State. 

JAGANMOHAN REDDY J.: This is a se¬ 
cond appeal against the finding and judgment 
of the learned Sessions Judge of Bhir. The facts 
of the case are that the three appellants who 
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..-ere caught while tran p ’ -:oal ane r .i>!o 
or. the right of I'l ai.i 22 I cbruary .:r> - 
•r,"contravention of Noiil;i\it:of.-;- i;no>'r ’»e ts- 
■ n . U iai Su rip Lies (Temporar;- Power-* Ac' ■ v. - r- 


J.> Hyderabad 13 

■ rve-i 3 P rt of their sentence, we do not 
i i*. the interest of justice to order a re. 

.,f il*e cafe f r, r jrc-f.i tr»3i. ^ 


lo riot think 
remand 
e the 


• and cCiUen^e. 


charged, convicted and .‘oriienced to 5 mi*i;?'.i' 
rigorous imprisonment and a fine of Rs. 100/- 
oac-h with an alternative sentence in default cf 


The fine if any paid 
r-iunded. Th: judgment will govern all 
*he o«iu r connecitJ appeals. 

B R.G.D. Order accordingly. 


the pavmenl of the fine. The leamei Senior.' 
ludce "to whom the .accused have appcaie.. 
ufter reviewing the evidence confirmed the con¬ 
victions, but reduced ?he sentence to one 
month*s rigorous* imprisonment and a fine of 
Rs. 100/-- Of this sentence, the accused have 
undergone fifteen days rigorous imprisonment 
and have been released on bail. Apart from the 
question whether a second appeal would lie to 
the High Court after the enforcement of the 
Indian Criminal Procedure Code, inasmuch as 
the charge-she rt t was filed before it was en¬ 
forced under the Hyderabad Criminal Proce¬ 
dure Code, we can treat the application as a 
revision petition. On an examination of the re¬ 
cord, we find that no charge has been framed 
against the accused as the Magistrate was 
bound to do if it was a trial in which the pro¬ 
cedure laid down for warrant cases was being 
applied. But since this was rot done, and for 
reasons which we will subsequently give, the 
conclusion at which we have arrived at is that 
the procedure under which the trial has been 
conducted is that prescribed for summary cases. 

(2) Under Section 12 of the Essential Sup¬ 
plies Act, no doubt all First Class Magistrates, 
who are empowered hi try in a summary way 
offences specified in sub-section (1) of Sect inn 
2G9 of the Criminal Procedure Code of 1898. 
may on application in this behalf being made 
by the prosecution try in accordance with the 
provisions contained in Sections 262 to 265 of 
the sain Code any offence punishable under this 
Act. The Essential Supplies Act was enforced 
in the State of Hyderabad on 17th August 1950; 
ns such it governs this case and any reference 
in the Act to the Indian Criminal Procedure 
Code shall under Section 2-A of the said Act be 
construed as a reference to the corresponding 
enactment in force in the State, i.e., Hyderabad 
Criminal Procedure Code. 
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FAI.X1TKAR C. -J. AND SR IN IV A3 AC HARZ J. 

Dhondi Ram, Petitioner v. Sukka Ram, Res- 
pendent. 

Rovn. Petn. No. 4/4 of 1951. D/- 30-6-1952. 

v Houses and Rents — Hyderabad House 
Rent Control Order — Tenancy for fixed 
period — Landlord can evict tenant after ex¬ 
piry of tenancy. 

It is open io a party lo waive and agree 


(3) On going through the records, we find 
that the trial has been conducted in accordance 
with the procedure laid down for summary 
trials, in that a memorandum of evidence has 
been recorded, a charge was not framed nor 
any statement of the accused has been record¬ 
ed. The offence is one which is admittedly 
punishable with a sentence of 3 years rigorous 
imprisonment or more and is not ordinarily 
triable under a summary procedure unless the 
special provisions of the Code are made appli¬ 
cable. In this case before the procedure pre¬ 
scribed for summary trials was followed the 
prosecution ought to have made an application 
m order to warrant the Magistrate in adopting 
jhe summary procedure. But no such applica¬ 
tion has in fact been presented or made to the 
Court, and as such the prosecution has not in 
our view conformed with the provisions of Sec- 
Ron 12 of the Essential Supplies (Temporary 
Powers) Act before the Magistrate could try the 
case in a summary manner. In the absence of 
such an application, we are of the opinion that 
the trial in a summary manner by the Magis¬ 
trate was vitiated not only as being one which 
was without jurisdiction but also as creating a 
Ica accused in that he is deprived 
or the right of appeal. Ordinarily we would 

J e . ma £ de <* the case tor retria l’. but having 
regard to the fact that the accused had already 


to waive the advantage of a temporary 


and emergency law of the nature of the 
House Rent Control Order and where the 
tenant had entered into an agreement of 
tenancy for a fixed period, the provisions 
of the House Rent Control Order would 
not apply and the landlord would be en¬ 
titled to* evict the tenant under the terms 
of the agreement after the expiry of the 
term fixed in the agreement of tenancy. In 
such a case the tenant having expressly 
waived the benefit that he might be en¬ 
titled to under the Rent Control Order, the 
special emergency law would not apply 
and the case would be governed by the 
terms of the contract. AIR 1950 Mad. 284; 
and (1940) 1 Ch. 638.‘Relied on. (Para 2) 
Venkat Rao Deshpande, for Petitioner; Sada 
Shiv Rao, for Respondent. 

REFERENCES; Courtwar/Chronological/ Paras 
(’50) AIR 1950 Mad 284: (1949-2 Mad LJ 

C94) 2 

(1940) 1 Ch 638: (1940-2 All ER 601) 
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ORDER: This is an application by way of 
‘writ of certiorari’ directed against the order 
of the Collector, Bhir District, declining to pass 
an order of eviction and allowing the appeal of 
the tenant. The landlord applied to the House 
Rent Controller for eviction of the tenant on 
two grounds: firstly, that he entered into an 
agreement with the landlord to vacate the pre¬ 
mises within a period of five months and that 
that period had expired. Secondly, he also 
sought eviction on the ground that the malgi 
was required for his own personal use. The 
Rent Controller passed an order directing the 
eviction of the tenant subject to the condition 
that the tenant was provided with another 
malgi which also belonged to the landlord. 
Against this order, the tenant appealed to the 
Collector, who, while differing from the Rent 
Controller, dismissed the petition of the land¬ 
lord. This writ is directed against the above 
order. 

(2) The first contention raised by the learned 
Vakil for the petitioner is that inasmuch as 
where the tenant had entered into an agree¬ 
ment of tenancy for a fixed period, the provi¬ 
sions of the House Rent Control Order woulc 
not apply and that he was entitled to evict th< 
tenant under the terms of the agreement aftei 
the expiry of the term fixed in the agreemen 
of tenancy. We are inclined to agree with thi: 
argument of the petitioner and we are of thi 
opinion that it is open to a party to waive am 
agree to waive the advantage of a temporar 


1 1 Hyderabad A. Anu.vn v. Custodian*, E. P. 
and emergency law of the nature of the Hous- 

thTt n?r lr t° 0r t dei ,' and in this case we hold 
that the tenant has expressly waived the 

nnd Cflt *, that p he r might entitled to 

undu the Rent Control Order. In such 

cases,, the special emergency law would 

not apply and the case would be governed bv 

| he terms of the contract. We are supported 

mJ 115 ours . b y a judgment of the 

Madras High Court in the case of — ‘Raja 

Che tty v. Jagannathadas’, AIR 1950 Mad 284, 

and <9 l so by tbe judgment in the case of — 

r^° ,%Vnv rG , S ^u dic ^ Ltd - v - E - Pollard and 
Co., (1940) 1 Ch 638: (1940-2 All ER 601) 

Thcroiore, on this ground that the tenant by an 

express contract agreed to vacate the premises 

after a period of five months, we hold that the 

landlord is entitled to evict the tenant. It is 

necessary to g0 int0 an y other question. 

We, therefore, set aside the order of the 

Collector and restore the order of the Rent 

Controller. We make no order as to costs. 

(3) This order will govern the other con¬ 
nected Revision petition. 


B/R.G.D. 


Order accordingly. 
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PALNITKAR AND SRINIVASACHARI JJ. 

Addu Achiar, Petitioner v. The Custodian. 
Evacuee Property, Hyd-Deccan, Respondents. 
Writ Petn. No. 887 of 1950, D/- 3-3-1952. 

(a) Registration Act (1908), Ss. 2(6) and 17 

— General Clauses Act (1897), S. 3(25) — 
T. P. Act (1882), S. 3 — Immovable Property 

— Machinery attached to earth, when im¬ 
movable property — Tests — English Law of 
fixtures — Transfer of machinery erected by 
tenant — Held, did not require registration. 

If the machinery and other articles per¬ 
taining to the factory are in the nature of 
permanent fixtures then they would be re¬ 
garded as immovable property. (Para 5) 

The test as to whether a thing would be 
regarded as being imbedded in the earth 
in order to constitute immovable property 
is whether it rests by its own weight on 
earth and whether it can change places 
and can change hands and can be remov¬ 
ed from one place to another. This is 
based on the principle that whatever is 
fixed to the soil becomes, in the contem¬ 
plation of the law, a part of it. The correct 
test would be io_ ascertain whether it was 
to create a permanent improvement to the 
premises or was it merely a temporary 
‘annexation for the enjoyment of the chat¬ 
tel by the tenant. Where, therefore, a 
tenant running the factory in the premises 
of another, instals machinery it will al¬ 
ways be presumed that he instals the same 
with the intention of removing the same 
whenever he chooses to vacate the pre¬ 
mises. 

The amount of the degree of annexation 
is also a matter which will be taken into 
consideration in coming to a conclusion as 
to whether it is a permanent fixture or 
not. If the degree of annexation is such 
that the fixture cannot be taken away 
without destroying the principle it would 
be regarded as permanent fixture. 

(Para 7) 

In all these cases intention is a very im¬ 
portant factor to be taken into considera- 


Pahnthir if Srinivasachari JJ.) 
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tion (English Law of fixtures and its 
limited application in India discussed).” 

Where a tenant of a building who^has 

2*™. ar V ‘ ce factory in the premises 
sells the factory with all the movable 
parts, the machinery is not an immovable 
property and the sale deed does not re¬ 
quire registration. Case law referred. 

Anno: Reg. Act, S. 2(6) N. 6: s (P f 7 ra N U) 

S°3 N 9 USeS ’ S ‘ 3(25) N ' 121 T - P ' ^ct 

,, (b) Skny Act (1899) S. 2(10), Sch. I, Art. 

— Heed held transferred ownership and 
' vas , ,iabIe J be stamped as conveyance — 
(Hyderabad Stamp Act, S. 2(9) and Art. 16). 
In determining what provision of the 
Stamp Act is applicable to a particular 
instrument attention should be paid to 
ine real nature of the instrument and not 
to the title which has been given to the 
document. (Para 13) 

A agreed to sell an Ice Factory to P for 
a sum of Rs. 80,000/- and the vendee paid 
the vendor a sum of Rs. 25,000/- as ear¬ 
nest money agreeing to pay the balance at 
the time of the execution of the sale deed 
when the possession would be given to the 
vendee. On 13th December 1948 as per 
agreement the vendee paid the balance to 
the vendor and got a letter written by the 
vendor stating that he had sold to him the 
Ice Factory. The letter said "I have this 
day received the full sale price of I. G.* 

Rs. 80,000/- . I have delivered to 

you the contracted Ice Factory as per 
agreement to sell.” It further stated “you 
are absolute owner of the said property 
from this day and shall enjoy the same.” 

Held that the document of the 13th Dec. 
1948 which passed the ownership of the 
property to the vendee was liable to be 
stamped as a conveyance under Art. 16 of 
the Hyderabad Stamp Act (Art. 23 of the 
Indian Act). (Para 13) 


Anno: Stamp Act, S. 2(10) N. 3; Sch. I, Art. 
23 N. 2. 

(c) Stamp Act (1899), Ss. .33 and 61 — 
Lower Court admitting document in evidence 
— High Court can declare nature of document 
and impound the same. 

The fact that a document has been ad¬ 
mitted by the lower Court, in evidence 
does r.ot debar the High Court from deter¬ 
mining about its liability to stamp duty. 
The fact that the Court had admitted the 
document can only mean that its admissi¬ 
bility cannot be called in question at a 
later stage. For the protection of the re¬ 
venue, power is always given to the appel¬ 
late Court under S. 59 (S. 61 of Indian 
Act) to revise the decision of the lower 
Court as regards the Stamp duty and if the 
Court is of opinion that an instrument in 
question should not have been admitted 
without payment of stamp duty and 
penalty a declaration to that effect while 
at the same time determining the duty 
payable can be made in impounding the 
document. (Para 14) 

Anno: Stamp Act, S. 33 N. 13, S. 61 N. 8, 9. 
Narasimha Aiyengar. for Petitioner; Nar- 
hari Sashtri Govt. Advocate, for Respondents. 
REFERENCES: Courtwar/Chronological/ Paras 
(’01) 26 Bom 1: (28 Ind App 121 PC) 7 

(’09) 36 Cal 815: (6 Ind Cas 796) 7 
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C44) AIR 1944 Mad 492: (ILR (1945) 

Mad 304) 

(1904) AC 46G: (73 LJ KB 946) 

1897) 1 Ch 182: (66 LJ Ch 114) 

(1901) 1 QB 2U5: (70 LJ KB 225i 

(1889) 23 QBD 579: (61 LT 332i 13 

ORDER: This application for the issue 
of a writ of CERTIORARI is directed 
against the order of the Custodian, 
Evacuee Property, who refused to confirm the 
sale of an Ice Factory in favour of the Peti¬ 
tioner. The brief facts relating to this case are 
that Messrs. Jehangir Hormusji, a firm carry¬ 
ing on business in Secunderabad owned pre¬ 
mises 106/A Alexandra Road. This firm erect¬ 
ed an Ice factory- in the premises. Later on this 
Ice Factory was agreed to be sold by the firm 
to one Abdul Majeed Paul for a sum of 
Rs. 1,20,000/- and the vendee paid Rs. 60.000/- 
as earnest money and this is evidenced by 
Document No. 7 dated the 23rd February 
1947 forming part of the record in this case. 
It was agreed that the vendee was to pay the 
balance of a purchase price by 15-8-1947 on 
which date a regular sale deed was to be exe¬ 
cuted. The vendor Abdul Majid Paul took the 
premises on rent and ran the factory there. On 
the 19th November 1948 Abdul Majeed Paul 
entered into an' agreement with the present 
petitioner agreeing to sell the Ice factory to 
the petitioner for a sum of Rs. 80,000/- and 
received from the petitioner a sum of 
Rs. 25,000/- as earnest money and the under¬ 
standing was that the balance of the conside¬ 
ration, namely, the sum of Rs. 55,000/- was to 
be paid and the sale completed by 5-12-1948. 
Along with this agreement of sale was attached 
a list of the properties that were agreed to be 
.sold, and this list contains 33 items. The 
’ balance of Rs. 55,000/- was paid on the 13th 
of December 1948 by the petitioner to the 
vendor. The vendor, Abdul Majeed Paul, pass¬ 
ed a receipt in favour of the petitioner for 
Rs. 55,000/-. This document is Exhibit 2. On 
the same day the vendor addressed a letter to 
the vendee the petitioner stating that he had 
received Rs. 80,000/- the full sale price of the 
Ice Factory, and that the ‘Ideal Ice Factory’ 
had been sold and delivered to the Petitioner. 
~L n the same day Abdul Majeed Paul wrote to 
Messrs Hormusjee and Co., informing them 

a i- ? e had soId the Ice Factory to Addu 
Aetnah and that thenceforward he would run 
me factory in their premises and continue to 
nL tbe, , r tenant herein Majeed Paul also re¬ 
quested that the necessary transfer or change 

wS*hJ£" cy .,! n,g ,!? t be recorded. Simultaneously 
with this, the Electricity Department was also 
addressed by Abdul Majeed Paul stating that 
ne electricity charges which hitherto were be- 

Ap f hiln ld u y u hl T wo , uld be P aid by Addu 
2£S£ h as he ha . d Purchased the ice factory. A 

MZb.in*iT m T?? tion , was addressed to the 
u stating tha t the business here- 

Maroh min b A e u ? 0 ! ld, l ct . ed by Ad du Achiah. In 
Rt/.T a i? 5 2 Abdul Majeed Paul left for Pak- 
hisnrnnl li e w f s declared an evacuee and all 
s properties declared evacuee properties. 

filed } an Th a e nnr re 1 ?nt ? e ‘ itione , r > Addu Achiah, 
cnnfw , appl ‘c atl ? n before the Custodian for 

his ^ ah0n u 0f the sale of the ^e Factory in 
his favour by Abdul Majeed Paul. On the 

firme^tR a i I9 K 0, f P eputy Custodian con- 
vSnaMnri!^ £ Ut ‘- he C “ st °dian under his re- 
tioner „ cW tl0n 1SSU , ed l notice to Peti- 
puty Cns£i$n V US o wby the order of the De- 
be set aSe confirmin 6 the sale should not 


(3) After the party appeared, the Custodian 
inspected the premises and made his inspec¬ 
tion notes. The Custodian finally held that the 
machinery installed there could be regarded 
only as immovable property having regard to 
the fact that the factory ‘’consists of two sets 
of big condensing plant with a number cf 
masoniv vats lor freezing ice all fixed in the 
ground”, and held that as the document evi¬ 
dencing the sale had not been registered as 
required by law no title passed to the peti¬ 
tioner and therefore the sale could not be con¬ 
firmed. It is this order of the Custodian that 
is being challenged before us. 

(4) There can be no doubt that under the 
provisions of Section 17 of the Registration Act 
where immovable property of the value of 
more than Rs. 100/- is conveyed, such sale 
could only be effected by a document of sale 
duly registered. So the whole question will no- 
turn upon as to whether it was immovable 
property that was sold to the Petitioner and as 
such whether the document evidencing the sale 
required registration. In order to determine a? 
to whether the property sold was immovable 
property, it would be necessary to know what 
the subject matter of the sale was and for this 
purpose it would be advisable to know that 
the agreement of sale dated the 19th Novem¬ 
ber 1948 purported to convey. The first para¬ 
graph of the agreement reads as under: 

The Vendor will sell and the purchaser will 
buy the Majeed Paul Ice Factory (formerly 
known as the Ideal Ice Factory) situate in 
No. 10G, Parklane, Secunderabad with all the- 
rights belonging or appurtenant thereto.” 

The previous document in favour of Abdul 
Majeed Paul dated the 23rd February 1947 
reads as under: 

“The Vendors will sell and the purchaser will 
purchase the Goodwill and the Ice Plant 
Machinery situate in 106-A, Alexandra Road, 
Secunderabad, belonging to the' vendors in 
the condition and the state in which the 
plant and machinery remain this day and 
the said plant machinery etc., shall be put 
m possession of the purchaser on the 1st 
March 1947 in order to avoid further con¬ 
troversy about the condition of the machi¬ 
nery .” 

A reading of the relevant portions in the afore¬ 
said agreements of the sale to Abdul Majeed 
Paul and by Paul to the Petitioner would show 
prima facie that what was conveyed was only 
the Ice factory located in building No. 10G, 
Afexandra Road (Park Lane) Secunderabad. 

A o) , *?, the ca ?* of both the parties that it 
was only the machinery that was sold and not 
the bungalow. The schedule to the agreement 
sa,e aiso makes it clear that it was the 
machinery relating to the manufacture of icc, 

sold SeoHnn'fi 8 t Ice factory that was 

sold. Section 8 of the Transfer of Property Act 

indicates what would pass to the vendee on a 

nrnrM>irM/ being eftected °f a particular kind of 
P™ pe J^ y a "d »t says that where the property 
m« rre Ki m machl " ery attached to the eartli, 
TtlS b e parts thereof Pass to the vendee. 
The whole argument of the learned Advocates 

[, e "’ e p red . r ° u , nd the point as to whether the lee 
mn! £ba * was so * d * s to be regarded as 
Tnd ( ?th f >r Pt T P r r y or n ,4 • If the machinery 
ar? in th *hn ar V cles pertamin g to the factory 
rprta£iu h ♦K nature Permanent fixtures theiii 

able pro P eSv y W ° Uld be rcgarded as il ™ovJ 

fivif,L' V ? at ' vou,d , be regarded ns 'permanent 
fixture has been the subject of judicial deei- 
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>ions. The word 'immovable property’ has been 
'iefcncd in the General Clauses Act and the Re¬ 
gistration Act. ‘Immovable property’ has been 
icjined negatively in the Transfer‘of Property 
Act. In Section 3 of the Act, it has been de¬ 
nned as under: ‘Immovable property’ does not 
nclude standing timber, growing crops or 
•grass.” The word ‘Immovable prooerty’ has 
been defined in Sccion 2, Clause *20 of the 
Hyderabad General Clauses Act, (for we 
would be governed only by the Hyderabad 
General Clauses Act). According to this defini¬ 
tion, so long as a thing is attached to the earth 
and fastened to it, it would be regarded as im¬ 
movable property. In the Indian Registration 
Act, ‘Immovable property’ has been defined in 
•Section 2 Sub-Clause (6) as follows: 
“Immovable property includes land, buildings, 
hereditary allowances, rights to ways, lights, 
lorries, fisheries or any other benefit to arise 
out of land, and things attached to the earth 
or permanently fastened to anything which 
is attached to the earth, but not standing 
limber, growing crops nor grass.” 

We are here concerned with those permanently 
attached to the earth or permanently fastened 
lo anything which is attached to the earth. 
Things attached to the earth correspond to 
what are known as ‘fixtures’ in English Law. 

(7) The law governing fixtures in England is 
•enunciated by the Maxim ‘Quicquid plantatur 
•solo, solo cedit’. that is to say. whatever is 
affixed to the soil becomes part of the soil. In 
India, however, this maxim has been held to 
have only a limited application. A thing 
attached to the earth does not necessarily 
become part of the land to which it is attached, 
oven though it may by virtue of its being 
attached to the land, be immovable property, 
thus, for example, a superstructure of land is 
immovable property no doubt. The land on which 
at is constructed may belong to a third party 
and the person who has put up a structure can 
always remove the structure from the place. 
A certain person owned certain land. A Railway 
Company built upon such land before a decla¬ 
ration was made for acquiring it under the 
'Land Acquisition Act. The plaintiff relying 
upon the English maxim referred to above, that 
whatever is affixed to the soil becomes part of 
the soil claimed compensation not only for the 
land but also for the building which the Railway 
Company had erected. The Privy Council held 
that the English Law did not apply to this case 
and under the Mohammedan Law which applied, 
the owner of the land on which another con¬ 
structed a building, was not entitled to the 
■building, vide the case of the — ‘Secretary of 
State for Foreign Affairs v. Charlsworth Pilling 
and Co.*, 26 Bom 1 (PC). 

The test as to whether a thing would be 

• regarded as being imbedded in the earth in 
'■(order to constitute immovable property is 
jwhether it rests by its own weight on earth 

• and whether it can change places and can 
'[change hands and can be removed from one 

place to another. The law of Fixtures has 
received a liberal construction in the case of 
Trade Fixtures. Thus, for example, if a lessee 
for years makes a furnace fixed with mortar 
for his advantage or where a fire engine is 
erected to work a colliery the pieces of 
machinery would be regarded only as acces¬ 
sories to the carrying on of the trade, and they 
would bo regarded as fixtures in the nature 
of trade fixtures. Trade fixtures and fixtures 
for ornament and convenience have always been 
-egarded as the two exceptions to the general 


rule tnat they would go with the land. This 
is based on the principle that whatever is fixed 
the soil becomes, in the contemplation of*the 
law, a part of it. The English doctrine of 
fixtures did not prevail in India and what 
the Transfer of Property Act substantially 
reproduced was what was recognised as the 
law relating to fixtures by the Hindu and 



wherein Mukherjee J.. observed that the law 
relating to fixtures in India is the one recog¬ 
nised by the Hindu and the Mohomedan juris¬ 
prudence and not the law of England. 

The two leading eases in England are the 
cases of — ‘Hobson v. Gorringe’, (1897) 1 Ch 
132 and — ‘Reynolds v. Ashby’, (1904) AC 466. 
Lord Lindley observed in the case of — ‘Rey¬ 
nolds v. Ashby’ quoted above, that in deter¬ 
mining whether that which once has been a 
chattel has become annexed to the realty, 
attention should be paid to the nature of the 
thing itself, the mode of its attachment and the 
circumstances in which it came to be attached. 
The correct test would be to ascertain whether 
it was to create a permanent improvement to 
the premises or was it merely a temporary 
annexation for the enjoyment of the chattel 
by the tenant. Applying the above test to the 
facts of the present case, it cannot be said that 
when Abdul Majeed Paul purchased the Ice 
Factory from Messrs. Jahangir Hormusji, his 
intention was to make a permanent improve¬ 
ment to the immoveable property, the premises 
belonging to Jehangir Hormusji, it can only be 
regarded as Abdul Majeed Paul intending to 
run the business of an Ice factory for his own 
profit and instead of buying the necessary 


machinery and installing the same in some f 


premises he purchased a factory which had 
already been installed in the premises belong¬ 
ing to Jehangir Hormusji. From the fact that 
Messrs. Jehangir Hormusji owned the premises 
as well as the Ice factory it could not be con¬ 
tended that the Ice factory was there with a 
view to improve the immoveable property, 
namely, the premises. They owned the pre¬ 
mises and ran the Ice factory as a business 
concern and when they thought that it was not 
worthwhile running the Ice factory they sold 
it to Abdul Majeed Paul. Abdul Majeed Paul 
in his turn sold it to the petitioner, when he 
found that he could not run the same. Where 
therefore a tenant running the factory in the 
premises of another, instals machinery it will 
always be presumed that he instals the same 
with the intention of removing the same when¬ 
ever he chooses to vacate the premises. As has. 
been observed above, the test to be applied in 
order to determine as to whether they are 
permanent fixtures or not would be to nnct 
out whether those fixtures are for the beneficial 
enjoyment of the property. Another factor also 
wouid be taken into consideration as to wnat 
the object of the annexation was. 

A. L. Smith M. R. observes: 

“There is no doubt that the general maxim 
of the law is that what is annexed to the lana 
becomes part of the land, but it is very dun- 
cult, if not impossible, to say with precision 
what would constitute an annexation surn- 
ciently for this purpose. The question wnicn 
has to be considered in such a case is wnetner 


having regard to the character and the circum¬ 
stances of the particular case the article in 
question was intended to be annexed to 
inheritance or to continue a mere chattel ana 
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not become part of the free-hold — ‘Monti v. 
Barnes’, (1901) 1 QB 205. The amount of the 
degree of annexation is also a maiter which 
will be taken into consideration in coming to 
a conclusion as to whether it is a permanent 
fixture or not. If the degree of annexation is 
such that the fixture cannot be taken away 
without destroying the principal ii would be 
regarded as permanent fixture. This is on the 
principle that you cannot destroy the principal 
thing by taking away the accessories to it. The 
lessee can always remove the thing it he leaves 
the property intact. 

(8) In all these cases intention is a very 
(important factor to be taken into consideration. 
(Suppose for example a machine is fixed to the 
earth in an exhibition for demonstration pur¬ 
poses, the idea being only to keep it there till 
the exhibition is over and to dispose it of. if 
there is a purchaser. However much it may 
be imbedded to the earth, it cannot be regarded 
as a permanent fixture and therefore immove¬ 
able property. The Government Advocate was 
not able to satisfy us nor are we satisfied on 
the materials before us that the installing of 
the Ice factory was for the beneficial enjoy¬ 
ment of the house. It is also clear from the 
document of sale between Messrs. Jehangir 
Hormusji and Abdul Majeed Paul and the 
document relating to the sale by Abdul Majeed 
Paul to Addu Achiah that it was only the Ice 
factory that was intended to be sold and not 
the house. 

(9) It was urged by the learned Government 
Advocate that there is a presumption that 
where any property which is attached to the 
earth, is immoveable property and the onus 
js upon the party alleging that it is not and for 
this he relied upon the case already referred to 
and reported in — 'Hobson v. Gorringe*, (1897) 
1 Ch 182. We are unable to agree with this 
contention of the Government Advocate because 
* u determination of the question as to 
whether it is a permanent fixture or not, will 
depend on, as has been pointed out by us 
before, the intention, the object of the degree 
of annexation which will have to be decided on 
the particular facts and circumstances of each 
case. The learned Government Advocate 
mvited our attention to a decision of the Madras 
nigh Court, in the case of — ‘Mahomed Ibra- 
mm v Northern Circars Fibre Trading Co/, 

AIR 1944 Mad 492 and contended 

\un l Ii . case al *° il was a Bone crushing 

' va ? in stalled and their Lordships 
£ de . d tiat as ‘Immovable property*. It 

ThpiV T be u? r f J, om what has been stated bv 

„.^ lr Lordships that the object of 'annexation* 

fa ? to r t0 be taken into con- 

thn thls , had to be determined bv 

cohimn o msta J 1Ces 1 ° f each case < Vid * P- 4 95, 
column 2 and column 1 of Page 496 of the 

the * Th i s * ar from supporting 

Arhm C °?ention of the learned Government 

that we have taken 
ornof ^ hethe J 11 IS a Permanent Fixture 
Mrfv Z,/ d d t pend upon the intention of the 
to fL maku ? g - the annexation. We have come 

eumstanc 0 P n , ClU f Si ^- that fr0 u m the facts andcTr- 
Achiah tpL/* thls . cas ? the intention of Addu 

annexation f , he t! s was not to make an 
to the earth to be permanentl y fastened 

be a permanent tature "> 


house which did not belong to him. That was 
the case with regard to Abdul Majeed Paul, 
and Addu Achiah has merely stepped into the 
shoes of Abdul Majeed Paul continuing to be 
a tenant of Messrs. Jahangir Hormusji. We 
find that Addu Achiah has also executed a 
rental agreement in favour of the owners of 
the premires. 

v 11) Having regard to the facts of this case 
and the evidence on record, we are of opinion 
that the Ico factory which has been sold to 
Addu Achiah cannot be regarded as immovable 
property. As our finding is that it is not 
immoveable property it does not require Regis¬ 
tration. Therefore we hold that the title in 
the property passed to Addu Achiah by the 
document of the 1.3th December 1948. We, 
therefore, quash the order of the Custodian. We 
make no order as to costs. 

(12) SR INI VASACH A RI J.: During the 
course of the argument the Advocate for the 
petitioner relied on two documents amidst other 
documents, in support of his title to the Ice 
Factor}'. The first document is dated 19-11-1948 
which is an agreement of sale executed by 
Paul in favour of the petitioner. The next 
document is a receipt for Rs. 55,000/- dated 
13-12-48 executed by Abdul Majeed Paul 
acknowledging receipt of the balance of pur¬ 
chase price. The third document which is also 
dated 13th December 1948 purports to be a 
letter addressed by Abdul Majeed Paul to the 
petitioner wherein Abdul Majeed Paul says that 
he has sold that day the Ice Factory to the 
petitioner. There are other letters addressed 
by the vendor to the Municipality and the 
Electricity Department intimating these depart¬ 
ments about the transfer of ownership of the 
factory. Among these documents, the docu¬ 
ment that is really of importance, so far as the 
transfer of ownership is concerned, is the letter 
dated 13-12-1948. Admittedly if that document 
is the document which solely evidenced the sale 
transaction it must be stamped as a convey¬ 
ance under Art. 16 of the Hyderabad Stamp Act, 
wmch is in force here. The Advocate for the 
petitioner contended that that document could 
not be regarded as a conveyance and at the 
worst it could be regarded only as an Indemnity 
bond and was stampable only as a bond of 
Indemnity. The Government Advocate urged 
that it was a conveyance. We heard the argu¬ 
ments of the learned Advocate for the peti¬ 
tioner and the Government Advocate on this 
point. 

< 13) ‘Conveyance’ has been defined in S. 2, 
Shows- 9 ° f hC Hyderabad sta mp Act as 

‘!S yance inc,udes every instrument bv 
which any person transfers any property 

’ n t^ vlvo s a n d which is not otherwise sped- 

hcally provided by the annexed schedule.” 

A 0 f d fi er a nnn ng K, wh 4 at P^^on of the Stamp 
attention SnM K t0 ^ Particular instrument, 
?h?wL*f U * ld b f paid t0 ,he real nature of 

?<- nd not to the title which has 
th^,„?? Ve £ t0 i $ e docum ent. We have gone 
i he J etter of 13-12-1948 and after 
reading the document carefully, we are of 

opimon that it is by means of this documeSt 
shfi ^vendorsought to transfer the owier- 
f. bp T h J h ov2 Ce Fact ory to the petitioner before 
♦if' J be above conclusion is well supported bv 
the documents filed by the petitioner? and on 
record. Taking the various documents in their 

Th1f n ° f date tbe flrst is an agreement of safe 
This agreement of sale was enteredfnfn 

tween the parties on the 19th No^rnff 
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the Ice Factory to the petitioner lor a sum cf 
Rs. 80,000/- and the vendee paid the vendor a 
sum of I. G. Rs. 25,000/- as earnest money 
agreeing to pay the balance of Rs. 55,000/- at 
the time of the execution of the sale deed. This 
document of agreement of sale is on a stamp 
paper of Re. 1/-. It was stipulated in this 
document that the sale would be completed by 
5th December 1948 and the balance of the 
purchase money paid then but by the mutual 
consent of the contracting parties, this period 
was extended further. On 13th December 1948 
as per the subsequent agreement the vendee 
paid the balance of Rs. 55,000/- to the vendor 
and got a letter written by the vendor stating 
that he had sold to him the Ice Factory, known 
as “The Majid Paul Ice Factory”. 

The question to be determined now is as to 
whether this letter is to be regarded as the 
document evidencing the sale of the property, 
and as such liable to be stamped as a conve¬ 
yance. It was argued by the learned Advocate 
for the petitioner that the document merely 
recounted a past event and the sale had been 
effected already and delivery of the property 
given. He contended that the Ice Factory had 
been made over to the petitioner long before 
this letter was written and this letter merely 
made mention of a sale transaction which had 
already taken place. No doubt if this letter 
merely mentioned about a past sale transaction 
then it could not come within the definition of 
conveyance under Art. 16: Art. 23 of the Indian 
Stamp Act. Surely it was open to the contract¬ 
ing parties to have effected the sale without a 
document, by merely delivering the property 
to be sold to the vendee; then the arm of the 
law could not reach them. As was observed by 
Lord Esher M. R. in — ‘Commissioners of 
Inland Revenue v. G. Angus & Co.’, (1889) 
23 QB D 579 at p. 589, 

“it is not the transaction of purchase and sale 
which is struck at, it is the instrument 
whereby the purchase and sale are effected 
which is struck at.” 

We have to consider as to whether it is this 
letter of the 13th December 1948 by means of 
which the transfer of ownership has been 
effected. So far as we can see the first docu¬ 
ment in this connection is only an agreement 
to sell property and the property was not con¬ 
veyed or transferred till this date. The agree¬ 
ment of sale clearly states that when the 
balance of Rs. 55,000/- is paid at the time cf 
the execution of the sale deed, ‘the possession 
of the factory would be given to the purchaser*, 
because the words therein are : 

“The balance of I. G. Rs. 55,000/- shall be 
paid at the time of the execution of the sale 
deed when the possession of the said Majid 

Paul Ice Factory . shall be given to 

the purchaser.” 

This is clearly indicative of the fact that at 
the time when the agreement of sale was exe¬ 
cuted the possession of the property did not 
pass to the purchaser. The document of 13th 
December 1948 now under consideration, says: 
“I have this day received the full sale price of 

I G. Rs. 80,000/- . I have delivered to 

you the contracted Majid Paul Ice Factory 
situated in 106, Park Lane, Secunderabad, as 
per agreement to sell.” It further states: " ‘You 
are absolute owner of the said property from 
this day* and shall enjoy the same.” This also 
would show that the possession of the property 
passed to the vendee only on this day. There¬ 
fore the argument of the learned Advocate that 


possession had been given already to the ven¬ 
dee and this letter merely reiterated that fact 
can have no force. If this document is the 
document by which ownership passed to the 
vendee, then it is liable to be stamped as a 
conveyance under Art. 16 of the Hyderabad 
otamp Act. 

(14) It was argued by the learned Advocate 
for the petitioner that the document had al¬ 
ready been admitted in evidence by the De¬ 
puty Custodian and as such under the provi¬ 
sions of Section 34 of the Stamp Act where a 
document had been admitted in evidence such 
admission could not be called in question ex¬ 
cept as provided for in Section 59 of the Hyde¬ 
rabad Stamp Act. There can be no doubt about 
this question that the Deputy Custodian was a 
person who had been authorised by law to re¬ 
ceive evidence and this document was produc¬ 
ed before him and he admitted the same in 
evidence. The question is are we debarred from 
determining about its liability to stamp duty. 
We must say that there is no legal bar against 
our declaring about the nature of the document 
and its liability to stamp duty. The fact that 
the Deputy Custodian admitted the document 
can only mean that its admissibility cannot be 
called in question at a later stage. For the pro¬ 
tection of the revenue, power is always given 
to the appellate Court under Section 59 of the 
Hyderabad Stamp Act to revise the decision of 
the lower Court as regards the Stamp duty and 
act in accordance with the provisions of the 
aforesaid Section. Under Section 59 Sub-Sec¬ 
tion (2), if the court is of opinion that an in¬ 
strument in question should not have been ad¬ 
mitted without payment of Stamp duty and 
penalty a declaration to that effect while at the 
same time determining the duty payable might 
be made in impounding the document. 

We have come to the conclusion that, the 
document in question is a conveyance falling 
within Article 16 of the Hyderabad Stamp Act 
and the Stamp duty payable on the same at 
the rate of 2 per cent is Rs. 1,600/-. We there¬ 
fore, declare that the document dated the 13th 
December 1948 Ex. No. 3 on the record, the 
letter addressed by Majeed Paul to Addu 
Achiah, is a conveyance and requires to be 
stamped with a stamp of Rs. 1,600/-. The 
document is impounded and sent to the Collec¬ 
tor for collection of the Stamp duty. 

(15) PALNITKAR J.: I agree. 

B/R.G.D. Orders accordingly. 
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Mohammed Jamaluddin, Petitioner v. Zainab 
Begum, Respondent. 

Civil Misc. Case No. 233/5 of 1951-52, D/- 
30-6-1952. 

Houses and Rents — Hyderabad House Rent 
Control Order (1353 F) Cl. 6(c) - Clause 
gives benefit to tenant of reclaiming amounts 
paid in excess of fair rent — Collector has■ no 
jurisdiction to hold that tenant is not entitled 
to that benefit. ( para Z) 

Mohd. Abdul Sattar Sab, for Petitioner 
Qazi Mohd. Mohiuddin Ali and Mohammed 
Faiyaz Ali Beg, for Respondent. 

ORDER: The tenant applied to the Pent 

Controller for the determination of. a fair ren 

of the house in which, he was hving and he 
Rent Controller on taking into account all the 




D. 0. Machine Co. v SYEh-T.\Ei.\NV.ini 'SriniwMchari J.) Hyderabad 19 


^963 TX (. Maciunk Co. v Syi:i> 1 

circumstances of the case, assessed the rent at 
Rs 11 /- as being a fair and reasonable rent 
for the premises. After fixing the rent as 
stated above, he gave a finding to the effect 
that the tenant was entitled to appropriate to¬ 
wards the future rents payable by him, all 
sums that he had paid to the landlord on ac¬ 
count of rent in excess of the sum of Hs. 11/-. 
The landlord appealed to the Collector against 
this order. The Collector while confirm¬ 
ing the order of the Rent Controller in so far 
as it related to the fair rent modified the order 
of the Rent Controller to this extent, that he 
held that the tenant was not entitled to ap¬ 
propriate the sum that he had paid in excess 
of Rs. 11/- in the future rents. Against the 
above order the tenant has filed this applica¬ 
tion for the issue of a Writ of Certiorari. 

(2) Heard the arguments of the respective 
vakils. We are of opinion that the order of the 
Collector should be quashed in so far as it 
differs from the order of the Rent Controller. 
Clause VI(c) of the House Rent Control Order 
clearly specifies that where the Controller has 
determined the fair rent, any sum paid in ex¬ 
cess of such fair rent whether paid before or 
after commencement of the Rent Control 
Order shall be refunded to the tenant. In the 
face of the express provisions of the enact¬ 
ment giving the benefit to the tenant of re¬ 
claiming amounts paid in excess of the fair 
rent, we feel that the Collector had no juris¬ 
diction to hold that the tenant was not en¬ 
titled to do so. We quash the order of the Col¬ 
lector and restore the order of the Rent Con¬ 
troller. The petition is allowed with costs. 
Advocate’s fee Rs. 30/-. 

B/V.R.B. Petition allowed. 


A.I.R. 1953 HYDERABAD 19 (Vol. 40, C. N. 11) 
PALNITKAR C. J. 

AND SRINIVASACHARI J. 

Dyna Craft Machine Co. and others, Peti¬ 
tioners v. Syed Jahangir Ali and another, 
Respondents. 

Appeal No. 18 of 1951, D/- 1-8-1952. 
Constitution of India, Art. 261 (3) — Ex parte 
Passed by Bombay High Court against 
resident of former Hyderabad State — Decree 
5f>w be executed in Hyderabad — Civil P. C. 
(1908), S. 2 (5). 

uA? parte decree Passed by the Bombay 
High Court prior to the commencement of 
the Constitution against a resident of the 
Hyderabad State, can no longer be regarded 
as nullity and therefore incapable of execu¬ 
tion in the Hyderabad State in view of the 
clear provisions of Art. 261 (3). The 
Bombay High Court has ceased to be a 
foreign court vis-a-vis the Hyderabad State 
^ourts and the impediment to execution of 
sucn decree which was formerly existing 
nas now ceased to exist by reason of 
nyaerabad having become a part of the 
of India. AIR 1952 Hyd 80 (FB) 

22? /pR J FB) ' FOl, ' : 22 Cal 

222 (PC) and AIR 1933 Cal 534, Ref. 

Anno: C.P. C, S. 2 (5) N. , <PaFaS 5 ’ 6) 

Ramkishan Rao 

feondeSs Pet,t,oners: Irshad for 

^ourtwar/Chronological/ Paras 

171: (22 Cal 222 PC) 5 

(51) AIR 1951 Bom 125: (53 Bom LR 398 FB) 5 


( 33) AIR 1933 Cal 534: (60 Cal 68 d) b 

(•51) No. 6 of 1351 F, D/- 24-7-1951 (Hyci) * 
C52) ILR (1952) Hyd 196: (AIR 1952 _ 

Hyd 80 FB) °> 

SRINIVASACHARI J: This is an appeal under 
Section 47 of the Civil Procedure Code against 
the order ol the City Civil Judge, dismissing the 
execution petition of the appellant. 

<2) The brief facts relating to this case are that 
the appellant obtained a decree against the res¬ 
pondent in the Bombay High Court on the 8th 
December 1949 for a sum of rupees fourteen 
thousand and odd. This decree was an ex-parte 
decree. Later, the appellant filed a suit in the 
City Civil Court based on the foreign judgment 
of the Bombay High Court. He based his suit 
alternatively on the original cause of jetton as 
well. While the suit was pending in'the lower 
Court, the Constitution came into force and after 
the coming into force of the Constitution, the ap¬ 
pellant filed an execution application seeking to 
execute the decree that he obtained in the Bom¬ 
bay High Court Two objections were raised by 
the respondent: firstly, that the application was 
barred by limitation, and secondly, that the de¬ 
cree of the Bombay High Court could not be exe¬ 
cuted. So far as the first objection was concerned, 
the lower Court negatived the contention and 
held that the application was within time. As 
regards the second objection, the Court gave the 
order that the decree of the Bombay High Court 
could not be executed for the reason that it was 
not a decree passed by a Court established in the 
State. 

(3> We heard the learned Advocate for the ap¬ 
pellant and the respondent appeared in person. 

(4) Reliance is placed by the learned Advocate 
for the appellant on Article 261, clause (3) of the 
Constitution of India, which is to the following 
effect: ^ 

"Final judgments or orders delivered or passed 
by civil courts in any part of the territory of 
India shall be capable of execution anywhere 
within that territory accoring to law”. 

As the words show, Article 261 (3) clearly allows 
the execution of a decree passed by any Court 
‘7 WState within the territory of India in any 
other State in India. There are no words restrict- 
ing the operation of the decree in any state with- 

t ! 1 r 7 ltory f °L India - We are one with the 
learned Judges of the Bombay High Court in that 

™ a «® f . lh 4 °P i " ,on that a decree passed by 
the Bombay High Court can no longer be regard- 

f-L The U £ °f d th . erefore ^capable of execu¬ 
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a non-resident foreigner having no operative force 

according to international law cannot in our 

of'- 1 ” >“ th ' Kdfn^cS 

2 Ind ADD 17, T . he n* 1 * of Farldkot’. 

a u (P. C.) an ex-parte* decree has* 

rsSffn “°s 

SSSSE* 

Full Bench casTof-*2? h . eld ln th « 

ksskSS, 


20 Hyderabad Amir Kiian v. Abdullah Kiian (Suryanarayana Bao J .) 


a.i.r. 


that was once in British territory in a native 
State, had been removed by the provisions of 
Article 261 (3) of the Constitution and once the 
impediment had been removed, there was nothing 
to prevent the execution of the decree of one 
State in another State within the territory of 
India. The same view has been held in the Full 
Bench case of — 'Ramdayal v. Sankarlal', reported 
in ILR tl952) Hyd 195 (F.B.), which followed an 
unreported case of a Division Bench.—'J. H. Subbiah 
v. Revachand - . No. 6 of 1351 F„ D/-24-7-51 (Hyd). 
The Bombay High Court has ceased to be a foreign 
Court; if it has ceased to be a foreign Court its 
decrees are capable of execution as any other decree 
passed by any Court in this State. 

(6> It may be that prior to the Constitution the 
judgment-debtor as a citizen of Hyderabad, a 
native State under the rule of the Nizam, was 
entitled to resist the execution of a decree that 
was passed by a court of territory to which he did 
not owe allegiance. But after the advent of the 
Constitution Hyderabad became a part of the terri¬ 
tory of India, vide Article 1 of the Constitution & 
the judgment-debtor automatically became a 
citizen of India under Article 5 of the Constitu¬ 
tion of India. When he became a citizen of India 
and his status changed, it would no longer be open 
to him to regard the Bombay High Court as a 
foreign Court. Further by virtue of the provisions 
of the Code of Civil Procedure Amendment Act, 
No. II of 1951, Bombay High Court cannot be 
regarded as a foreign Court for in Section 4(1) of 
the above Act, ‘foreign court' has been defined as 
"a court situate outside India and not established 
or continued by the authority of the Central 
Government”. It is well accepted that a Court 
can take notice of subsequent events and grant 
proper relief, vide — ‘Priyambada Debee v. Bhola- 
nath Basu'. AIR 1933 Cal 534, & on the day when we 
are called upon to adjudicate, certain events have 
happened, which disentitle the judgment-debtor 
from resisting execution on the ground of the 
decree of the foreign Court, we can over-rule the 
objection and order execution. 

(7) We, therefore, hold that the decision of the 
lower Court that the decree is not executable, is 
erroneous. We allow the appeal, set aside the 
order and remand the case for disposal according 
to law. 

(8) In view of this order of ours in the appeal, 
the learned Advocate for the appellant states that 
he does not press the revision petition that he 
has filed against an interlocutory order in the 
suit itself. The revision petition is, therefore, 
dismissed. 

(9) This judgment will govern the revision peti¬ 
tion as well. 

(10) SHRIPATRAO C. J.:- I agree. The ques¬ 
tion to be decided is whether the Bombay High 
Court is a foreign Court as defined in Section 2(5) 
of the Civil Procedure Code, as amended by Act 
No. II of 1951, after the establishment of the 
Republic of India and integration of Hyderabad 
State and the commencement of the Constitution. 
In this connection, the provisions of Article -soi, 
clause (3) of the Constitution must also be consi¬ 
dered. It is clear that as a question of interna¬ 
tional law, the Bombay High Court’s decree can¬ 
not be considered to be a decree of a foreign 
Court, vis-a-vis the Hyderabad State courts, as 
this State and the State of Bombay are parts of 
the same Republic of India. Thi^, the rulings, 
which declare that a decree passed by a foreign 
Court is a nullity, can no longer be applicable. I 
have held in the Full Bench case of — ’Ramdayal 
v. Shankerlal’, reported in ILR (1952) Hyd 
196 (F.B.), that in such cases the provisions of 
Article 261(3) will be applicable and I have dis¬ 


cussed the question in detail in that case, giving 
reference to various Indian and other rulings. It 
is not necessary to repeat the reasonings given 
therein. I, therefore, agree with the order pro¬ 
posed- by my learned colleague. 

A/K. S. Case remanded. 
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Amir Khan and others, Appellants v. Abdul¬ 
lah Khan and others, Respondents. 

Appeal No. 928/4 of 1358 F., D/- 4-2-1952. 

Civil P. C. (1908) O. 32 R. 7 — Sanction by 
Court — Decree — Effect. 

The object of sanction by the Court, of 
a compromise on behalf of a minor litigant, 
proposed to be entered into by minor’s 
guardian representing the minor in the suit, 
is to ensure that the Court goes into the 
question as to whether the compromise is 
or is not for the benefit of the minor and 
it is only when the Court is satisfied that 
the proposed compromise is. in the circum¬ 
stances. for the benefit of the minor, that 
it permits the compromise to be entered 
into. That b°ing the position in law until 
the compromise decree is set aside on the 
ground of fraud or on grounds analogous 
to it. the decree is binding on the minor 
litigant, who is thus a party to the com¬ 
promise and is effectually represented 
before the Court. (Para 2) 

Anno: C.P.C., O. 32 R. 7- N. 3a, 20. 


Zakaullah, for Appellants. 

JUDGMENT: Mr. Zakaullah’s contention in 
this second anneal on behalf of the appellants 
is that the two lower Courts have not given ^ 
due consideration to his clients’ plea that 

the compromise entered into, in the pre¬ 
vious litigation between the parties was 

not binding on the appellants, since they 

were minors at the time the compromise 
was effected by their mother. He contends that 
in Mohommedan Law the mother is not the 
natural guardian of the property of her minor 
children. The contention of the respondents is 
that by virtue of the compromise decree they 
were put in possession of the property: that 
they were subsequently dispossessed and that 
thev should be restored back to the possession 
The plea of the respondents has been held 
proved by the two lower Courts. 

(2) As regards the compromise in the earlier 
litigation I find the court, before which the 
compromise petition was filed, sanctioned the 
proposed comnromise. The object of sanction 
bv the Court, of a compromise on behalf of a 
minor litigant, proposed to be entered into by 
the minor’s guardian representing the minor m 
the suit, is to ensure that the Court goes into 
the question as to whether the compromise is 
or is not for the benefit of the minor and it is 
onlv when the Court is satisfied that the pro¬ 
posed comoromise is. in the circumstances, for 
the benefit of the minor, that it permits the 
compromise to be entered into. That bemg t 
position in law until that compromise decree is 
set aside on the ground of fraud ?r ®" ' 
analogous to it, that decree is binding on the 
minor litigant, who was thus a party to the 
compromise and was effectually represented 

bC The advocate for the appeUants admits that 
no other proceedings have been instituted to 
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set aside or to declare the previous decree as 
not binding on the minors.^ i am. there tore, 
unable to uphold the contention of the advocate 
for the appellants that ihe compromise decree 
was not binding on them as against the other 
party to the compromise decree. As long as 
that decree stands, it is. therefore, not possible 
to hold that the decree is not binding on the 
appellants. This contention, therefore, fails. 

( 3 ) As regards the case of the respondents 
that they were put in possession in pursuance of 
the compromise, that they were dispossessed 
and that they should be restored back to the 
possession, I agree with the concurrent findings 
of the lower Courts in favour of the respon¬ 
dents. being questions of fact based on evi¬ 
dence on record. In the result the appeal is 
dismissed with costs. 

B/D.H, Appeal dismissed. 
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FULL BENCH 

MOHD. AHMED ANSAR I; A. SRINIVASA- 
CHARI AND JAGANMOHAN REDDI JJ. 

Ahmad-un-Nissa Begum and another, Peti¬ 
tioners v. The State through the Chief Minis¬ 
ter and others. Respondents. 

Writ Appln. No. 13 of 1950, D/- 30-6-1952. 

(a) Constitution of India, Art. 226 — Cer¬ 
tiorari — Writ of — Death of Nawab — Ap¬ 
pointment of Special Commission by Nizam 
to enquire into question of succession to his 
estate — Special Commission whether judicial 
body — Hyderabad Atiyat Enquiries Act (10 
of 1952). 

Under the Atiyat Law as prevailed in 
Hyderabad State whenever a jagirdar died 
his successors had to appear before a 
Special Court viz., the Atiyat Court, which 
enquired into the question of the succes¬ 
sion to the estate of the jagirdar and sub¬ 
mitted its recommendations to H.E.H. the 
Nizam. The Nizam was the final authority 
to sanction or not to sanction the succes¬ 
sion in favour of any particular individual. 
With regard to succession relating to high 
• noble men styled as ‘Umarai Uzzam\ the 
Nizam could constitute a Special Commis¬ 
sion instead of directing the case to be en¬ 
quired into by the ordinary Atiyat Court. 
The Special Commission so constituted is 
a judicial body whose orders are subject to 

• the Certiorari Jurisdiction of the High 
Court under Art. 226 of the Constitution. 
The fact that although it is a judicial body 
exercising judicial functions its decisions 
»are not final but are only in the nature of 

recommendations subject to the confirma¬ 
tion of the Nizam does not make the Spe¬ 
cial Commission to cease to be a judicial 
body. The law in such a case is that be¬ 
cause a proceeding is subject to the confir¬ 
mation and approval of another authority 
the proceeding does not cease to be a judi¬ 
cial proceeding. (1926) A.C. 586: AIR 1950 
•dSC 222 and AIR 1950 SC 188 Rel. on. 

1 ‘ (Paras 4, 5 & 6) 

(b) Constitution of India, Art. 226 — Certio¬ 
rari jurisdiction invoked under Art. 226 — 
urorpation o» excess of jurisdiction of inferior 
tribunal should be proved. 

roAt'% orde r to invoke the certiorari juris- 

• aiction under Art. 226 of the Constitution, 


the petitioner has to show that there ha? 

been a usurpation of jurisdietion or th , 

there has been an excess of jurisdiction on 
the part of a judicial body. Excess of or 
want of jurisdiction arises where it has nn 
authority to entertain an enquiry- ine 
issue of a writ is not to reopen or vacate 
the judgment of an inferior tribunal as is 
done in the case of an appeal The exer¬ 
cise of the writ is regulated and limited b.v 
fixed principles. The High Court merely 
determines the validity or invalidity of the 
record of such inferior tribunal and con- 
firms or reverses in whole or in part ac¬ 
cordingly. (Para i) 

(c) Hyderabad Atiyat Enquiries Act <10 of 
1952), S. 13 — Atiyat Court or Special Com¬ 
mission — Recommendations made by — Sanc¬ 
tion civen by authority other than Nizam — 
Validity of. 

The Hyderabad Atiyat Enquiries Act, 
1952 is a curative and validating legisla¬ 
tion. The effect of this legislation is that 
even if under an enactment that was ex¬ 
tant, the sanction of the Nizam was neces¬ 
sary in the case of recommendations made 
by ar. Ativat Court or Special Commis¬ 
sion and such sanction was not obtained 
and sanction was accorded by some other 
individual this Act purported to validate 
such orders. Therefore, by force of this 
legislation all the orders passed subse¬ 
quent to 19th September, 1948 right up to 
the coming into force of the Act, namely 
8-3-1952, would be declared proper and 
held to be valid. (Para 10) 

(d) Constitution of India, Art. 31B, Sch. IX 

_ Hyderabad Regulations included in Sch. IX 

— Validity of. 

It is no longer open to any person to 
question the validity of any provision of 
the Hyderabad (Abolition of Jagir) Regu¬ 
lation of 1358F. and the Hyderabad Jagir 
(Commutation) Regulation 1359 F. after 
they have been incorporated in the 9th , 
Schedule of the Constitution by the in¬ 
sertion of Art. 31B in the Constitution by 
the Constitution First Amendment Act of 
1951. (Para 11) 

Raja Bahadur Bishweslnvarnath, for Peti¬ 
tioners; Raja Ram Iyer, Advocate-General & 
Slianker Rao Baragaonkar. for Respondents. 
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JUDGMENT: Nawab Kamal Yar Jung Bahadur 
was one of the foremost noble men of Hyderabad 
who died on the 23rd Isfandnr 1353 F. (26th Janu¬ 
ary 1944) leaving him surviving two full sisters 
and three others who allege that they were the 
married wives of the late Nawab. The Nawab 
.did not leave any issue by his wives. He was 
governed by the ‘Shia’ School of Mohommedan 
Law. As has been the practice among the noble 
men of Hyderabad, a number of women were kept 
in the harem who were called (nick-named) 
'Khawasees'. They were allowed to live along with 
the legally married wives and more or less treated 
like the married wives. The Nawab had issues by 
these ’Khawases' and these persons claim that 
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their mothers were the legally wedded wives of 
the late Nawab and that, therefore, they are the 
legitimate children. Immediately after the death 

E ' H the Nizam * by a firman 
dated 22nd Safar 1363 Hijri, constituted a special 
Committee to enquire into the matter of the succes¬ 
sion to the estate of the late Nawab and to submit 
through the council its recommendations to him. 
inis Committee consisted of the then Deputy 
Pnme Minister, the then Revenue Member and the 
then Chief Justice, but the personnel of the com¬ 
mittee changed from time to time and finally it 
consisted of Shri P. Venkat Ramareddy, the then 
Deputy Prime Minister, Mr. Amir Ali Khan, a 
member of the Board of the Revenue and a Judge 
ot the High Court. Shri Shripat Rao. This Com¬ 
mittee recommended unanimously that Riasat- 
unnisa Begum who is respondent No. 15 before us 
and a married wife of the late Nawab Kamal Yar 
Jung Bahadur be put in possession of the jagirs 
held by the late Nawab. Before however this report 
received the sanction of H. E. H. the Nizam the 
Pohce Action started. After the Police Action, when 
the Military Governor took over charge, the 
Nizam, by means of another Firman dated 22nd 
Novermber 1948, on the advice of the then existing 
administration, changed the personnel of the 
Commission and directed the new members of the 
Commission to take further evidence and submit 
their report. The new members did not think it 
necessary to take any further evidence and with¬ 
out taking any further evidence submitted their 
recommendations finally on 11th November, 1949. 

Again before the recommendations of the commis¬ 
sion reached H. E. H. the Nizam the adminis¬ 
tration changed. the Military Governor 
left and Shri M. K. Vellodi was appointed 
the Chief Minister. After this, the judgment of 
the commission which was in Urdu was translated 
into English and when this judgment was being 
translated into English and it had not been com¬ 
pleted, the Constitution of India came into force 
on 26th January 1950. The position therefore on 
the 26th January 1950 was that the Commission 
had sent its recommendations and it did not 
reach the competent authority for sanction as it 
was still in the process of being translated. 

(2) Finally on the 3rd April 1950 M. K. Vellodi, 
as the Chief Minister of the Hyderabad State, 
passed an order for implementing the recommen¬ 
dation. The order is as follows :- 

No 1024 Dnltd 3rd April ]9o0 

THE NAZIM ATIYAT, HYDERABAD-DN. 

Sir, 

Enclosing herewith a copy of the Special 
Tribunal’s decision in the Kamal Yar Jung's 
succession case along with note of dissent by 
Mr. Amir Ali Khan. I am directed in inform 
you that Government have accepted the deci¬ 
sion given by the majority members constituting 
the Special Tribunal according to which the 
following have been declared the heirs of the 
late Nawab Kamal Yar Jung Bahadur:- 


4 As. 
4 As. 
4 As. 
2 As. 


. 2 As. 


Tahawar Hussain, son 
Mohd. Hussain Khan, son 
Sadiq Hussain Khan, son 
Khadija Begum, daughter 
Riasat Unnissa Begum, Azizunnissa 
Begum, Lai Bi, Wives 
Sheerin Bua, Paricherabua as the Mamtuva of, 
the late Nawab have been held entitled to Guzara 
only. Necessary action may be taken. 

Yours faithfully..” 
*3> It is this order of the Chief Minister sanc¬ 
tioning the recommendations of the Commission 
that is sought to be challenged in these proceed¬ 
ings. The main grounds on which this order is 
being challenged are: fa) that under the Atiyat Law 


A. I. R. 

that was extant at the time when the succession 
opened, the right to sanction succession to a jagir 
with an income ol over Rs.25,000/- vested with the 
Nizam as the Sovereign and that he exercised this 
power by virtue of his prerogative and as such anv 
succes- recommendation by a Commission regarding the 
succession to the jagir should be sanctioned by the 
Nizam and this recommendation not having 
received the sanction of the Nizam as required by 
law was ultra vires the powers of the Chief Mini¬ 
ster; <b> alternatively if it be held that the power 
exercised by the Nizam was not by virtue of any 
prerogative right or that if any prerogative right 
existed it was taken away by the coming into force 
of the Constitution of India inasmuch as there 
was no authority left behind to exercise that sove¬ 
reign power which used to be exercised by the 
Nizam during the preconstitution days, this sanc¬ 
tion by the Chief Minister would have no force, 
as it is only after the requisite sanation as 
required by law is given that the recommendation 
could have any force. These in the main were the 
contentions of the petitioners. 

(4) It has to be observed that the properties 
left by the late Nawab are jagir lands and all 
matters relating to jagirs in the Hyderabad State 
were governed by a Special Law known as Atiyat 
Law or the law relating to land grants. Under the 
Atiyat Law whenever a jagirdar dies his succes¬ 
sors had to appear before the Special Court viz., 
the Atiyat Court, which would enquire into the 
question of the succession to the estate of the 
jagirdar and submit its recommendations to 
H. E. H. the Nizam and II. E. H. the Nizam was the 
final authority to sanction or not to sanction the 
succession in favour of any particular individual. 
The procedure with regard to these matters has 
been embodied in Regulation No. 34 of 1331 F. and 
Regulation No. 10 of 1338 F. which have the force 
of law. In this particular case the Nizam chose to 
constitute a Special Commission instead of 
directing the case to be enquired into by the 
ordinary Atiyat Court. This was in consonance 
with the practice in vogue in the Hyderabad State 
in regard to succession relating to high noble 
men styled as ’Umrai Uzzam.’ 

(5) The power of the Nizam to constitute Spe¬ 
cial Tribunals to enquire into the succession to 
the estate of iagirs of high noble men has been 
well recognised and there is no doubt about it. 
Once the right of the Nizam to constitute the 
Special Tribunals is recognised then the question 
that arises for consideration is as to whether the 
body so constituted would be regarded as a judi¬ 
cial body whose orders are subject to the Certio¬ 
rari Jurisdiction of the High Court. 

(6) There can be no doubt that the Commission 
that was constituted was a judicial body because 
it had the necesary ingredients which go to make 
it a judicial body. It was a body of persons hav¬ 
ing legal authority to determine questions affect¬ 
ing the rights of subjects within the meaning of 
the dictum of Lord Atkinson — ‘Frome United 
Breweries Co. Ltd. v. Bath Justices’, (1926) A. C. 
586. Further this Commission had also been en¬ 
joined to act judicially according to well establish¬ 
ed procedure; therefore according to the definition 
given by the Supreme Court in the well known 
case of the — ‘Province of Bombay v. Khushaldas 
S. Advani’, AIR 1950 S. C. 222, it was a judicial 
body and its decisions, judicial decisions. The 
tests laid down bv Scot L. J. in — 'Cooper v. Wil¬ 
son’, (1937 -2KB 309) are also satisfied in this case. 
The point that arises for consideration is that al¬ 
though this is a judicial body exercising judicial 
functions its decisions are not final but are only 
in the nature of recommendations subject to tne 
confirmation of the H. E. H. Nizam. The question 
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tarises as to whether it ceases to be a judicial body 
;or whether its decisions could not be regarded as 
ljudicial decisions simply because they became en¬ 
forceable only after the sanction of the Nizam was 
accorded. So far as this point is concerned it is 
settled law that because a proceeding is subject 
to the confirmation and approval of another au¬ 
thority the proceeding does not cease to be a judi¬ 
cial proceeding. Mahajan J. observed as follows 
in the case of — ‘Bharat Bank Ltd. v. The Em¬ 
ployees of Bharat Bank Ltd*, 1950 S. C. R. 459: 
“The fact that the Government has to make a 
declaration after the final decision of the Tribu¬ 
nal is not in any way inconsistent with the view 
that the tribunal acts judicially”. 

Likewise the decisions of military tribunals which 
are subject to the confirmation of either the Com- 
mander-in-Chief or other Military Authorities do 
not cease to be judgment, of a quasi-judicial body. 
Therefore, it comes to this that the proceeding 
should be regarded as a judicial proceeding where 
the parties have had an opportunity to put for¬ 
ward their cases and after the parties have been 
heard the authorities looked into the matter with 
a judicial approach. If it is a judicial proceeding 
then it is certainly subject to the controlling au¬ 
thority of the High Court by means of a writ of 
Certiorari. Therefore, the Commission constitut¬ 
ed by the Nizam to enquire into the succession to 
the estate of the late Kamal Yar Jung Bahadur 
is a judicial body and its proceedings are judicial 
proceedings. 

(7) If the proceedings of the Commission are re¬ 
garded judicial proceedings and its orders judicial 
orders then in order to invoke our jurisdiction 
under-Article 226 of the Constitution, unless the 
petitioners before us show that there has been a 
usurpation of jurisdiction or that there has been 
an excess of jurisdiction on the part of this Com¬ 
mission, no rule for a writ of Certiorari would be 
issued. Excess of or want of jurisdiction would 
arise where the commission had no authority to 
entertain an enquiry. The issue of a writ as it 
generally understood is not to reopen or vacate 
ttie Judgment of an inferior tribunal as is done 
in the case of an appeal. The exercise of the writ 
is regulated & limited by fixed principles. The High 
Court would merely determine the validity or in¬ 
validity of tile record of such inferior tribunal and 
confirm or reverse in whole or in part accordingly. 

(8) Inasmuch as the point that arose in this 
case came up for the first time and in view of the 
lact that the coming into force of the Constitu¬ 
tion made a change in the status and powers of 
the Nizam, the Full Bench * which initially heard 
the case referred the following questions to a Fuller 
•Bench of five Judges: 

“1. Is the Order of the Government dated 3rd 
April 1950 an administrative order or a quasi- 
judicial order and has this Court jurisdiction 
to quash it? 

2 - H. E. H. the Nizam still retained the preroga- 
to sanct * on recommendations sub¬ 
mitted to him by commissions constituted 
oy him to enquire into cases of succession re¬ 
lating to Jagirs? 

3 * H tjje rtght does not survive has the Executive 
<oi the Hyderabad State power to confirm such 

purposes of granting com- 
mutations to the persons entitled? And if so 
what form should the order take? 

has on the 10th April. 1952, 
£ * b ° ve Questions as follows: With 
ummirnthe first and second questions, It was 

j““ , t „ hat the order of the Chief 
^uuster dated 3-4-1950 Is a quasi-judicial order 

*{See AIR 1952 Hyd. 163 P. B.) 


and the High Court has jurisdiction to issue an 
appropriate writ pertaining thereto and that H. 
E. H. the Nizam lias no prerogative after the en¬ 
forcement of the Indian Constitution on 26th 
January, 1950 and that even before its enforce¬ 
ment his prerogative right, if any, had lapsed 
after the Jagir Abolition Regulation- With respect 
to the third question the majority of the Full 
Bench (Siadat All J. dissenting) held that the 
executive of the Hyderabad State has power to 
confer succession lor the purposes of granting 
commutations to the persons entitled. 

(9) It would be desirable to advert to the 
changes that the State underwent in so far as 
this administration was concerned after the Po¬ 
lice Action. Soon after the Police Action, H. E. H. 
the Nizam issued a Firman whereby he made it 
known that all the administrative powers that 
were vested in him were exercisable by the Mili¬ 
tary Governor, (Vide Firman dated 20th Septem¬ 
ber, 1948). Later on 5th February, 1949 the pri¬ 
vate domain or the estate of the ruler known as 
the 'Sarfakas* were merged in the Diwani. This 
was done by Regulation No. 41 of 1358 F. & later 
on by another Regulation No. 69 of 1358 F. By 
the Hyderabad (Abolition of Jagirs) Regulation 
all jagir tenures were incorporated and merged with 
the State lands. This Regulation came into force 
on 15th August, 1949. According to this Regula¬ 
tion no person could after the commencement of 
this Regulation be appointed or recognised as a 
Jagirdar whether in succession or otherwise. It 
was also provided in the Regulation that by a 
date to be notified the administration of the Ja¬ 
girs was to be transferred to the Government and 
the jagirdars were called upon to make over the 
management of the jagirs to the Jagir Adminis¬ 
trator. A most important provision in the afore¬ 
said Regulation is that while this Regulation 
purported to abolish all jagirs and to pay com¬ 
mutation to the existing jagirdars a provision 
was made in the Regulation that all proceedings 
relating to the jagir which were pending at the 
commencement of the Regulation before an Atiyat 
Court or before a Commission or any other 
authority be completed in accordance with the 
existing law as if the Regulation had not been 
enacted (Vide proviso to Section 21 of the Regu¬ 
lation). This implied that all pending proceedings 
would be governed by the law that was extant 
prior to the coming into force of this Regulation. 
It was argued by the learned Advocate for the 
petitioners that the existing law was that a Com¬ 
mission enquired into the succession and made 
its recommendation on which the Nizam sanction¬ 
ed the recommendation and made an order for 
the grant of jagir in favour of a particular in¬ 
dividual by virtue of his prerogative right as 
Sovereign. 


So far as this question as to whether the Nizam 
was according sanction by virtue of his preroga¬ 
tive right is concerned the Full Bench by a 
majority gave the opinion that the Nizam did 
not exercise this right by virtue of his preroga- 
tlve. And even otherwise the question seems to 
?. e great importance after the advent of 

the Hyderabad (Abolition of Jagirs) Regulation 
because after this Regulation the question of deter- 
mming as to whom a jagir should be granted 

any to P<>rtance, as Section 4 clearly 
states that after the commencement of the Regu¬ 
lation no person would be appointed or be 
recognised as a Jagirdar whether in succession to 

°v5 ° therwise - Therefore the 
only act that had to be done was to sanction the 

payment of compensation to the person who had 
b ^ ei } d ^ ared to be entitled to succeed to the deceas¬ 
ed jagirdar and this act Is done by the head of 
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the State not by virtue of any prerogative right. 
If it is conceded that the sanction of the payment 
of compensation to the heirs of a deceased jagir- 
dar is accorded by the head of State then the 
Rajpramukh in whom is vested the executive 
power could accord sanction. So far as this sanc¬ 
tion is concerned it was argued that even if it 
be regarded that the sanction of the Rajpramukh 
was enough to give effect to the recommendations 
oi the Commission still this being an executive 
act of the Government, under the provisions of 
Article 166 of the Constitution the order ought 
to be expressed to be taken in the name of the 
Rajpramukh and inasmuch as the order sought 
to be impugned now does not appear to have 
been expressly taken in the name of the Raj¬ 
pramukh the order cannot have any force. So 
far as this question viz., the provision in Article 
166 of the Constitution pertaining to the manner 
in which an order of the executive had to be made 
is concerned the Pull Bench has held by a majority 
that that provision is only directory and not 
mandatory. The Eench relied upon the Federal 
Court Judgment reported in — \J. K. Gas Plant 
Manufacturing Co. (Rampur) Ltd. v. Emperor’, 
AIR 1947 F. C. 38 wherein their Lordships, while 
discussing a similar provision in the Government 
of India Act, held that the provision was only 
directory and it is now well settled that it is only 
directory by reason of the judgment of the Supreme 
Court in the case of — ‘Dattatreya v. The State 
of Bombay, AIR 1952 S. C. 181.’ So that argu- 
'•ment can have no force. 

(10) The delay in the hearing of the case has 
worked to the disadvantage of the petitioners be¬ 
cause on the 8th March 1952 an Act called the 
Hyderabad Atiyat Enquiries Act (Act X of 1952) 
received the assent of the Rajpramukh. By virtue 
of Section 13 of the aforesaid Act finality was 
given to the decisions of the Atiyat Court and 
other decisions by the Military Governor, the 
Chief Minister or the Chief Civil Administrator 
of Hyderabad or the Revenue Minister (by virtue 
of the powers given to him by the Chief Minister). 
As such all those orders that were passed in cases 
relating to Atiyat grants including jagirs on or 
after 18th September, 1943 up to the date of the 
coming into force of the Act in question were 
validated and held to be orders passed by a com¬ 
petent authority under the law in force. This is 
a curative and validating legislation. The effect 
of this legislation is that even if under an enact¬ 
ment that was extant, the sanction of the Nizam 
was necessary and such sanction was not obtained 
and sanction was accorded by some other indivi¬ 
dual this Act purported to validate such orders. 
Therefore by force of this legislation all the orders 
passed subsequent to 19th September 1948 right 
up to the coming into force of the Act would be 
declared proper and held to be valid. The order 
that is now impugned is an order which comes 
within the period mentioned in Section 13 of the 
aforesaid Act. Therefore even if there is any 
flaw with regard to the competence of the sanc¬ 
tioning authority it has now been cured and vali¬ 
dated by this enactment and therefore no question 
of the order being incompetent or being bad for 
want of authority can arise. 

(11) It was argued at the bar that the provi¬ 
sion in the Hyderabad (Abolition of Jagir* Regu¬ 
lation that all pending proceedings relating to 
Atiyat or crown grants should be completed ac¬ 
cording to the existing law was bad for the reason 
that according to the existing law, that is, the 
law in force before the Hyderabad (Abolition of 
Jagin Regulation came into force, sanction had 
to be given to the recommendation of the Atiyat 
Court bv the Nizam himself and that the Nizam 
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as such exercising his powers as the Sovereign of 
the State had ceased to exist and he was only the 
head of the Executive. It was urged that it is 
not this authority who is called Rajpramukh who 
could give the sanction. This argument also 
can have no force for two reasons: (a) that it is 
no longer open to any person to question the 
validity of any provision of the Hyderabad (Aboli¬ 
tion of Jagir) Regulation of 1358 F. and the Hyde¬ 
rabad Jagir (Commutation) Regulation 1359 F 
after they have been incorporated in the 9th Sche¬ 
dule of the Constitution by the insertion of 
Ancle 31B in the Constitution by the Constitu¬ 
tion First Amendment Act of 1951. No objection, 
on the ground of its being void or its being incon¬ 
sistent with the rights conferred by the Consti¬ 
tution could be raised. It may incidentally be 
stated here that the Constitution First Amendment 
Act itself was questioned as being invalid and 
this dispute has been set at rest by the judgment 
of the Supreme Court in the case of — ‘Shankeri 
Pershad v. Union of India', AIR 1951 S. C. 458. 
(b) As has been observed by us already it would 
be regarded as proceedings having been completed 
under the existing law because if it be said that 
the sanction of the Nizam was required no objec¬ 
tion on the ground of want of his sanction could 
now arise because of his having validated the 
sanction given by a person to whom he had 
delegated his powers. 

(12) For all these reasons, we hold that the 
petitioners have not made out a case for the issue 
of a Writ of Certiorari. We, therefore, dismiss 
the application with costs of the contesting res¬ 
pondents. Advocate’s fee in each case Rs. 500. 


B/V.S.B. 


Application dismissed. 
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NAIK C. J. AND JAGANMOHAN REDDY J. 

Balawa, Appellant v. Kadappa and others. 
Respondents. 

Revn. Petn. No. 70 of 1951, D/- 10-4-1952. 

Civil P.C. (1908) O. 1 R. 10 — Suit for in¬ 
junction by Hindu widow — Proper parties. 

A widow filed a suit for an injunction 
against her own adopted son to restrain 
him from interfering with her possession 
with regard to three pieces of land. Dur¬ 
ing the course of the suit, the parties came 
to a compromise and before a decree could 
be passed thereon certain reversioners sub¬ 
mitted an application stating that they were 
interested in the suit property as rever¬ 
sioners, and as such they should be im¬ 
pleaded as parties. 

Held that the suit of the widow was only 
for the limited purpose of safeguarding 
her possession for which every person is 
entitled in law to go to a Court. The fact 
that the widow in such a suit admitted the 
validity of the adoption of a defendant 
would become extraneous to the issue fall¬ 
ing for decision in such a case and cannot 
be binding upon the reversioners. Any deci¬ 
sion in the suit will not affect the rights of 
the reversioners, nor will it be binding on 
them. The reversioners were not proper and 
necessary parties to the suit. (Paras 2 & 3) 
Anno: C. P. C., O. 7 R. 10 N. 14, 27. 

Gopal Rao Ekbote, for Appellant; Vinayak 
Rao Vaidya, for Respondents. 

REDDY J.: In this case widow Balawa had 
filed a suit for an injunction against her own 
adopted son to restrain him from interfering 
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with her possession with regard to three pieces 
of land. During the course of the suit, the par¬ 
ties came to a compromise and before a decree 
could be passed thereon certain reversioners 
submitted an application stating that they are 
interested in the suit property as reversioners, 
and as such they should be impleaded as par¬ 
ties. The lower Court has allowed the petition 
and ordered that they be made parties. The 
question for determination in this revision is 
whether the reversioners are proper and neces¬ 
sary parties. 

It is contended by the learned Advocate for 
the petitioner that the reversioners have no 
manner of right to the possession of the land 
until the widow dies, in a suit for injunction 
which is designed to safeguard her right to 
maintain the possession by restraining persons 
interfering therewith, the reversioners have no 
locus standi inasmuch as it is not the spes 
successionis that is being determined in the suit, 
but the question is whether the possession of 
the widow could be interfered with by any 
person, even though he is an adopted son. It is 
further contended that by the time the widow 
dies, the reversioners may not be living in 
order to exercise their right to possession of 
the land and at any rate it is always open to 
the reversioners to file a declaratory suit if 
there is any cloud over their rights as rever¬ 
sioners after the death of the widow. 

(2) The counsel for the respondents urges 
that inasmuch as the compromise petition gives 
a piece of land to the adopted son as an adopt¬ 
ed son, they are bound to be affected after the 
death of the widow and therefore they are pro¬ 
per and necessary parties to the suit. He fur¬ 
ther contends that if the widow is deemed to 
represent the Estate of the deceased, any deci¬ 
sion or decree against her will be binding on 
the reversioners. The point at issue, therefore, 
is whether the question of adoption was at 
issue in the suit and whether any decision 
thereon is binding on the reversioners. It ap¬ 
pears clear to me that the suit of the widow is 
only for the limited purpose of safeguarding 
her possession for which every person is entitl¬ 
ed in law to go to a court. The fact that the 
widow in such a suit admits the validity of the 
adoption of a defendant would become extrane¬ 
ous to the issue falling for decision in this case 
and cannot be binding upon the reversioners. 

(3) In this view of the matter, the respon- 
dents-reversioners are not proper and necessary 
parties to this suit. I would, however, like to 
add that any decision in this suit will not affect 
the rights of the reversioners, nor will it be 
binding on them. In the result the revision is 
allowed and the order of the lower Court is set 
aside. Considering the special circumstances of 
the case, no order is made as to costs. 

(4) NAK C. J.: I agree. 

B/D.H. Revision allowed. 
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manohar pershad j. 

J^ iva . mma > Appellant v. Abdur Rahman, Res¬ 
pondent. 

Appeal No. 138 of 1951, D/- 12-4-1952. 

a & V iS a0e ,Act (iSW), Ss. 101-103 - Plaintiff 
in* mit ?. rate woman — Plaintiff alleg- 

Zi a th *t she relied on defendant and signed 
paper on faith that it was ikrarnama and not 


sale deed in favour of defendant — Defendant 
alleging that plaintiff knew that it was sale 
deed — In such cases a heavy burden is laid 
on the defendant to prove that she had not only 
agreed to sell but she knew what was being 
written and that the document was executed in 
accordance with the terms of the agreement 
When plaintiff is admittedly blind, her signature 
on the sale-deed cannot have any force. (loGJ) 

4 CP 704, Relied on. (Paras lo, 14) 

Anno: Evid. Act, S. 101-103 N. 31, 33. 

Devi Pershad, for Appellant; Virander Baha¬ 
dur Sahgal, for Respondent. 

REFERENCE. Para. 

(1869) 4 CP 704: (38 LJCP 310) 14 

JUDGMENT: This is a plff’s second appeal 
which arises out of a suit filed on her behalf for 
a declaration of title, possession of the land, can¬ 
cellation of the sale-deed, and for mesne profits. 
It is alleged in the plaint that plaintiff is the 
owner of the suit property, plaintiff is blind 
and she could not cultivate the suit land. The 
defendant told the plaintiff that if she would 
execute an ‘Ekrarnama’ in his favour stating, 
that after her death the defendant would be 
entitled to the suit property, defendant would 
maintain her till her lifetime. Relying on the 
statement of the defendant, the plaintiff agreed 
to execute an ‘Ekramama > in favour of the 
defendant. Accordingly, the defendant took her 
to Sangareddv and took her signature on some 
papers. After the execution of the ‘Ekrarnama’ 
defendant did not maintain the plaintiff. Sus¬ 
pecting the defendant, the plaintiff started 
making enquiries and on her enquiry, it 
appeared that the defendant taking advantage 
of the blindness of the plaintiff got a sale-deed 
executed in his favour duly registered instead 
of an Ekrarnama. As the defendant has got the 
sale-deed executed in his favour by practising 
fraud, plaintiff is entitled to a decree. 

(2) Defendant in his written statement ad¬ 
mitted that plaintiff is blind, and alleged that 
it is not correct that the defendant got the 
sale-deed executed in his favour by practising 
fraud on her, but stated that as the plaintiff 
wanted some money to start business, she came 
and pressed the defendant to purchase the 
property. Defendant agreed but as the sale- 
deed could not be executed without the permis¬ 
sion of the Taluqdar, proceedings had to be 
taken, so the plaintiff first executed a mortgage- 
deed, having received Rs. 600/- and later 
executed the sale-deed. It was further stated 
that after the sale, the defendant has 
constructed a house and has spent sufficient 
money on the property. A legal objection also 
was raised that the suit is time-barred. On 
these pleadings, the trial court framed certain 
issues. Parties led evidence. The trial court, 
on a consideration of the evidence, dismissed 
the Plaintiff s suit, having held that plaintiff 
has failed to establish fraud. This judgment 
was affirmed in appeal. Hence this second 
appeal on behalf of the plaintiff. 

i ( - 3 lL n A his appeal * is urged on behalf of the 
plainhff that admittedly plaintiff is blind, and 
the defendant has failed to prove that the sale- 
deed m his favour was executed after taking 
all the necessary precautions, and as there is 

be decreed 6 m th ® case> plaintiff ’ s suit should 

bf $ alf of the , oth , er side It is urged 
S?? f ™ e . ^dence produced on behalf of the 
plaintiff is not sufficient to establish fraud. The 
only crucial point in this case is whether fraud 
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c a S b J l he plaintltr is proved. Plaintiff 
pt S -n P twr d e u f0Ur ,' VItne . sses including herself. 

• , ln u h S r oral .testimony has stated that 
ciefendant had promised to maintain her and 
in lieu of that had asked her to execute an 
Ekrarnama ; relying on his statement she 
■agreed to execute an •Ekr^mama', but to her 
surprise she found that taking advantage of her 
blindness, instead of executing an 'Ekrarnama’ 
.he got a sale-deed registered. She denies having 
received any money. 

(5-12) (His Lordship went through the evi¬ 
dence of witnesses on behalf of the plaintifr 
and also on behalf of the defendant and then 
continued). 

(13) Plaintiff is admittedly blind. Plaintiff 
alleges that defendant wanted the plaintiff to 
•execute an ‘Ekrarnama’ and instead of getting 
the ‘Ekrarnama’ defendant got the sale-deed 
executed. In her deposition she has clearly 
stated that the document was not read over to 
her and she does not know the contents of the 
document. She only relied on the statement of 
the ciefendant and put her impression on the 
document. Plaintiff is admittedly not only 
blind but also illiterate. In such cases a heavy 
burden is laid on the defendant to prove that 
she had not only agreed to sell but she knew 
what was being written and the document was 
executed in accordance with the terms of the 
agreement. 

(14) After giving a careful consideration to 
the evidence, I am of the opinion that the 
evidence is not sufficient to establish that 
plaintiff had agreed to sell the land to the 
defendant. Defendant has stated that the talk 
of purchase of the land was arranged through 
the plaintiff’s brother-in-law, Yenkanna. Yen- 
kanna, who has been produced on behalf of 
the plaintiff is P. W. 4. and he has totally denied 
having accompanied the party and having had 
any talk regarding the same. There is no other 
evidence on behalf of the defendant that any of 
the plaintiff’s relations or any other man on 
her behalf was present at the time of the 

! transaction. When plaintiff is admittedly 
• blind, her signature on the sale-deed cannot 
have any force. This is clearly laid down in 
the leading case of — ‘Foster v. Mackinnon’, 
(i860) 4 CP 704 at p. 711, where it has been 
observed: 

“It seems plain on principle and on authority 
that if a blind man, or a man who cannot 
read, or who for some reason (not implying 
negligence) forbears to read, has a written 
contract falsely read over to him, the reader 
misreading to such a degree that the written 
contract is of a nature altogether different 
from the contract pretended to be read from 
the paper, which the blind or illiterate man 
afterwards signs; then, at least if there be 
no negligence, the signature so obtained is 
of no force. And it is invalid, not merely on 
the ground of fraud, where fraud exists, but 
on the ground that the mind of the signer 
did not accompany the signature; in other 
words, that he never intended to sign, and 
therefore in contemplation of law never did 
sign, the contract to which his name is 
appended.” 

There is no evidence that there was any other 
person present, and plaintiff in her oral testi¬ 
mony has stated that she had agreed to execute 
an ‘Ekrarnama’ there is no reason to disbelieve 
her statement. Thus, in my opinion, the facts 
alleged on behalf of the plaintiff are sufficient 
to prove fraud. 


almtkar <t 31. A. Ansari JJ.) A. I, R, 

do) On behalf of the respondent it is urged 

hi t 5 al - lf . f0 [ r an y ^ason it is held that 

s f.le-deed is ineffective, even in that case 
plaintm would not be entitled to a decree as 
previous to the sale she had executed a mort¬ 
gage-deed having received Rs. 600/-. In this 
connection, the learned Vakil drew my atten¬ 
tion to this fact that the plaintiff has admitted 
the mortgage. 

(16) On behalf of the plaintiff it is contend¬ 
ed that plaintiff has denied the fact of the mort¬ 
gage. From a perusal of the record I find that 
the plaintiff has endorsed her denial on the 
mortgage-deed, and in the case there is no evi¬ 
dence regarding the mortgage. Reliance is plac¬ 
ed on the following statement of the plaintiff: 

“at the time of the execution of the mortgage 

deed, Patwari was not present.” 

and i* is urged that from this the fact of the 
execution of the mortgage is admitted. I am 
afraid, I cannot accept this contention. Plaintiff 
has totally denied the execution of the mort¬ 
gage: plaintiff is an illiterate woman: she was 
only questioned whether Gunde Rao was pre¬ 
sent at the time of the execution of the mort¬ 
gage, and she said that he was not present. 
Merely on this statement and when she has 
totally denied, I am not inclined to hold that 
the fact of the mortgage is admitted. Thus, I 
see no force in this contention and it fails. 

(17) On behalf of the plaintiff it is urged that 
as the defendant has been in possession and 
availing of the mango trees, plaintiff is entitled 
to mesne profits, at the rate of Rs. 200/- per 
annum. On behalf of the defendant it is urged 
that plaintiff is not entitled to any mesne pro¬ 
fits, and further that plaintiff has not proved 
the amount of the mesne profits. 

(18) From a perusal of the record I find that 
plaintiff has claimed mesne profits at the rate 
of Rs. 200/- per annum, and in her oral testi¬ 
mony she has stated that when she was in 
possession, she used to get Rs. 200/- as mesne 
profits. Defendant has said nothing about the 
mesne profits in his statement. But merely on 
the statement of the plaintiff I am not inclined 
to give a decree for mesne profits when I find 
that it is not definite also. Appeal is, therefore 
allowed, judgments of the courts below are set 
aside and plaintiff’s suit is decreed to the ex¬ 
tent of the possession of the suit land, cancella¬ 
tion of the sale-deed and declaration of title 
and dismissed to the extent of mesne profits. 
Plaintiff would be entitled to costs all through¬ 
out. 

B R.G.D. Appeal allowed. 


A.I.R. 1953 HYDERABAD 26 (Vol. 40. C. N. 16) 

PALNITKAR AND M. A. ANSARI JJ. 

Ranga Reddi, Petitioner v. The State of 
Hyderabad and another, Respondents. 

Writ Appln. No. 99 of 1951, D/- 24-10-1951. 

Land Acquisition Act (1894), S. 35 — Arable 
land — Meaning — Land covered with guinea 
grass is not arable land — (Hyderabad Land 
Acquisition Act (IX (9) of 1309 F), S. 30). 
‘Arable land’ is land which can be pro¬ 
fitably ploughed. For the application of 
S. 30, Hyderabad Land Acquisition Act the 
land in question must be of such a nature 
that in its present or existing state, it could 
be profitably used for cultivation. Where 
the land in dispute is covered by the guinea 
grass which is a perennial crop it is not 
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‘barren, craggy, precipitous, rocky or waste 
land*. Universal Dictionary of English language, 
edited by Cecil Wyld, defines the word ‘arable 
at page 48 as a derivative of the Latin word 
‘ARATRUAI* meaning plough. ‘Arable land 
will be land which is ‘usually ploughed 1 . In, 
our opinion ‘arable land 1 is land which can be 
profitably ploughed. Mr. Sastri, the learned! 
Government pleader, argues that the very fact 
that there is guinea-grass plantation proves that 
the iand is, in its nature, such that it could 
have been ploughed. We agree with him so 
far that prior to the cultivation of the guinea- 
grass plantation the land could have been 
regarded as ‘arable 1 and it could have been 
ploughed for the purpose of raising a crop of 
corn or other seasonal crop; but after the 
plantation of the guinea-grass, the land cannot 
be termed as ‘arable land 1 . It is not now of 
such a nature that it could be tilled or ploughed 
for purposes of deriving benefit. If the plough 
is to be used in the guinea-grass plantation, the 
result will be destruction of the plantation and 
no prudent person would use the plough upon 
such a land. We are. therefore, clear in our 
mind that the land in dispute in its present 
state is not ‘arable land*. Mr. Sastri vehemently 
argued that any land which is not rocky or 
stony must be regarded as arable, though there 
may be a permanent building on the same, 
and that it can be temporarily acquired under 
Section 30 of the Act. We are unable to agree 
with this contention. For the purpose of the 
application of Section 30 of the Act, the land 
in question must be of such a nature that in 
its present or existing state it could be profit¬ 
ably used for cultivation. Such is not the 
present state of the land in dispute. We are, 
therefore, of the opinion that the disputed land 
is not ‘arable land 1 and cannot be temporarily 
acquired under S. 30 of the Act. 


arable land and cannot be temporarily 

acquired under S. 30. (Paras 5 and 7) 

Petitioner in person; B. Narahari Sastri, 
Government Pleader, for Respondents. 

ORDER: The decision of thi? Writ applica¬ 
tion depends upon the Interpretation oi the 
term ‘arable land 1 in Section 30 of the Hydera¬ 
bad Land Acquisition Act as amended by S. 14 
of the Hyderabad Land Acquisition (Amend¬ 
ment) Regulation (No. LIX of 1538 F.>. 

(2) The case has been thoroughly and abb- 
argued by the petitioner in person and by Mr. 
Sastri, the learned Government Pleader and 
we are indebted to them for the assistance they 
rendered us. 

(3) The broad facts of the case are that the 
petitioner, B. Rangareddi, nas filed an applica¬ 
tion for a Writ of Certiorari against the State 
of Hyderabad and the Collector of Hyderabad 
District, stating that the Collector is compul¬ 
sorily acquiring about three acres and eight 
guntas of his land on which there is guinea 
grass plantation. It appears that another strip 
of the same land has already been acquired 
permanently for laying underground drainage 
pipes and in order to dig the area and lay 
down the drainage pipes, the Government has 
found it necessary to occupy temporarily the 
land, which is situated on either side of the 
strip already acquired. The Government desire 
to temporarily acquire the strip for a period 
of three months under Sec. 30 of the Hyderabad 
Land Acquisition Act (hereinafter referred to 
as the Act). The petitioner contends that a 
notification for the acquisition of the land in 
dispute was issued and the Collector informed 
the petitioner by a notice dated 16-5-1951. on 
which the petitioner protested that the land 
cannot be temporarily acquired, as it was 
neither ‘waste’ nor ‘arable land*; on the con¬ 
trary perennial guinea-grass, was being grown 
on it and such a land cannot be acquired under 
Section 30 of the Act. 

The petitioner complains that despite his 
representation, the Government and the Collec¬ 
tor were insisting on taking possession of the 
lands and he has, therefore, prayed for the 
issue of a Writ of Certiorari or any other 
appropriate order against them. His main con¬ 
tention is that there is no jurisdiction under 
Section 30 of the Act to temporarily acquire 
and occupy the land in dispute. The Govern¬ 
ment by their counter dated 3-10-1951 have 
stated that they can temporarily acquire the 
land in question whether it contains guinea- 
grass or any other grass and that the land so 
covered is ‘arable land’ and the contention of 
the petitioner that the land so covered by the 
guinea-grass should be acquired permanently 
and not temporarily is not correct. (After dis¬ 
cussing the documentary evidence, the judg¬ 
ment proceeded:) From the aforesaid docu¬ 
ments, it is clear that the guinea-grass planta- 
* and in dispute is a perennial crop 
<ma the question for decision is whether land 
hearing such perennial crop can be temporarily 
aC /S l \ I T^ under Section 30 of the Act. 

(5) It is conceded that the disputed land is 
not waste land and we have to decide whether 
? rabl ® ,and ’• The meaning of the term 
j™* , as ^ ven in the Ne ' v Standard Diction- 
2. Volume I, page 143 is: ‘Land fit for 

nnn lVa i l0I V <Arable land * is described as 
opposed to pastural or woodland and its 
antonyms as given in the Dictionary are 


(6) The petitioner, B. Rangareddi, has cited 
several executive instructions issued by the 
various state governments under the Land Ac¬ 
quisition Act. The instructions issued by the 
Government of Hyderabad at page 5 reveal 
that the term ‘arable land* includes land cul¬ 
tivated with annual or seasonal crops The 
suggestion is that cultivable land, which is 
cultivated with perennial plantation or 
plantation which is not of the nature of an 
annual or seasonal crop, is not ‘arable land’. 
The instructions issued by the Government of 
Bengal show that certain formalities are to be 
observed for temporary acquisition of land. 
(Vide page 80). It is mentioned therein that 
under Section 35 of the Land Acquisition Act, 
corresponding to Section 30 of the Act, tem¬ 
porary possession can only b? taken of waste 
or arable lands which do not include lands 
occupied by roads, tanks, buildings, gardens, 
orchards etc. Similar instructions are to be 
found in the Land Acquisition Manual of 1894 
at page 129 wherein it is stated that only waste 
or arable land can be acquired for temporary 
occupation; buildings cannot be acquired See 
also Manual of Land Acquisition of the State 
of Bombay, page 111. wherein it is stated that 
arable or waste land’ probably does not cover 
roads or tanks or any land which is not in use 
and certainly not gardens’. Mr. Sastri has 
argued that these executive instructions should 
not be given the force of law while interpret¬ 
ing statutory law. We agree with him that the 
interpretation contained in those instructions 
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is not binding upon us; but we can certainly 
take help from them for arriving at proper 
interpretation ol the word ‘arable land’. ‘in 
Rowland Burrow’s Law Dictionary, Vo!. I page 
23 ‘arable land’ has been described as land lit 
for cultivation and which will grow crops of 
grain. 

(7) In conclusion, we hold that the land in 
dispute containing guinea-grass plantation is 
not ‘arable land’ and the Government have no 
jurisdiction to temporarily acquire the same 
under Section 30 of the Act. 

(8) Wo, therefore, direct the respondents not 
to take possession of the land in dispute under 
Section 30 of the Act and issue a writ that their 
decision to use Section 30 of the Act for the 
temporary acquisition of the land in dispute 
is ‘ultra vires'. 


B/V.E.B. 


Application allowed. 
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KHALILUZZAMAN SIDDIQI J. 

Kharka and others, Petitioners v. Yellappa, 
Respondent. 

Revn. No. 97/4 of 1951, D/- 4-12-1951. 
tCourt-fees Act (1870) S. 7(v) — Panmalla 
(land where betel leaves are cultivated) is 
land paying revenue and not a garden — 
(Hyderabad Court-fees Act (1S10), S. 4(5)(a) ). 

In the absence of any definite descrip¬ 
tion or definition of a garden, it is a ques¬ 
tion of fact whether a particular piece of 
land con be called a garden or not. AIR 
1918 Mad 805 Rel. on. (Para 5) 

Sub-clause (a) of S. 4 (5) Hyderabad 
Court-fees Act would only apply if the pro¬ 
perty under dispute is a land on which re¬ 
venue is payable without a garden on it. 

If Panmalla (where betel leaves are grown) 
is a garden, the valuation must be deter¬ 
mined according to the market value; if 
not the land would be a mere land for 
purposes of Court-fees Act and if revenue 
is payable on that land the basis of deter¬ 
mining the valuation would be the annual 
revenue and not the actual value of the 
land. But there is no reason why a Pan¬ 
malla should be considered to be a gar¬ 
den and not as any other field—paddy field 
or a jawar field. Simply because the culti¬ 
vation of betel leaves is a luxury and not 
a food crop or other necessity, the culti¬ 
vation of that luxury does not render that 
field into garden. A garden would need 
some kind of construction or some forma¬ 
tion of trees where fruit, flowers or other 
vegetables are grown for purposes of pro¬ 
fit, gain or decoration. In any case while 
it may be very difficult to define the word 
“garden”, certainly it cannot mean the 
something as a paddy field or a gram-field 
or a betel field and Panmalla is nothing 
more than a field. Consequently land on 
which there is betel cultivation cannot be 
taken out of the definition of land on 
which revenue is payable. (Paras 4 & 5) 
Anno: Court-fees Act S. 7(v) N. 15, 28. 
Fakir Mohammad, for Petitioners; Bhim- 
senachari, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
3 Deccan LR 549 3 

14 Deccan LR 141 3 

38 Deccan LR 164 3 

40 Deccan LR 242 3 

(’17) 40 Mad 824: (AIR 1913 Mad 805) 5 


ORDER: The learned lawyers for the 
parties heard. A suit was filed by the respon¬ 
dents against the appellants for possession of 
a fifth share of the plaintiff in the joint family 
property belonging to the parties who are 
brothers. As there are five brothers the 
plaintiff’s share is one fifth. The property was 
valued by the plaintiff on the basis of market 
price and he submitted that the value of his 
one-fifth share fell below Rs. 2,000/- thus 
enabling the Munsif’s Court to hear and dispose 
of the suit and it is within the competence and 
pecuniary jurisdiction of that Court. The 
defendant objected to the valuation on various 
grounds and submitted that as the value of 
the one-fifth share would amount to more than 
Rs. 2,000/- the case can only be heard by a 
higher court. The trial Court appointed a 
commissioner for the valuation of the property, 
except one Panmalla. According to the parties 
Panmalla means a land on which betel leaves 
(Pan) are grown. Having received the report 
of the commissioner about valuation, the trial 
Court determined the value of the plaintiff’s 
share to be less than Rs. 2.000/- and proceeded 
to hear the suit. The defendant has, therefore, 
come up in revision before me. 

(2) The manner adopted by the Munsif's 
Court of determining the valuation of the Pan¬ 
malla was twenty times the amount of the 
revenue payable on the land on which those 
betel leaves are grown. The appellant con¬ 
tends that in view of the first portion of S. 4(5) 
of the Hyderabad Court-fees Act, the valuation 
of the plaintiffs share would be one-fifth of 
the market value of this Panmalla and the 
plaintiff also valued this Panmalla in his plaint 
on the same basis. It is, however, contended by 
the learned lawyer for the respondent that he 
erred in originally putting the market value on 
the Panmalla and in fact he can avail of the 
provisions of Section 4 (5) (a) of the Hydera¬ 
bad Court Fees Act and therefore the valua¬ 
tion determined by the Trial Court is in accord¬ 
ance with law. lie cited — ‘40 Deccan LR 242*. 

(3) There are about two or three rulings of 
the Divisional Bench of this High Court 
reported in — ‘14 Deccan LR 141*, — ‘3 Deccan 
LR 549’ and — ‘38 Deccan LR 164’, on which 
the learned lawyer for the petitioner-defendant 
contends that the valuation would be on the 
market value of this property. In — ‘38 
Deccan LR’ abovementioned it was held that 
where the Court-fee is leviable according to 
two different provisions of the Act differently 
the larger of the two would be payable. The 
correctness of that principle cannot be doubted. 
The question, therefore, to be determined is 
whether two different provisions of the Court 
Fees Act equally apply to the case of a Pan¬ 
malla or only one particular provision is 
applicable. It is admitted by the parties that 
Section 4 (5) applies to this case, but 
according to the plaintiff sub-clause (a) would 
apply and according to the defendant sub- 
clause (a) is inapplicable, because he urges 
that the property under consideration (ie-» 
Panmalla) is not a land but a garden and the 
word used in sub-clause (a) is “land’ and not 
“garden”. I have, therefore, to determine 
whether sub-clause (a) of Section 4 (o) is 
applicable or not. 

(4) It will be observed that clause (5) or 
Section 4 mentions three kinds of properties 
and the differentiation of these properties is 
emphasised by the fact that they appear 
together in the same clause. The three pro¬ 
perties are House (Makan), Garden (Bagh) 
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and land (Aarazi). The clause lays down that 
on all these three kinds of Ciopeciics court-fee 
will be leviable on the value of the property 
and the valuation will be determined in the 
following manner: when the property to be 
valued is land (Aarazi) on which revenue is 
payable, the valuation would be twenty -imos 
the amount of the revenue payable. ]t is 
rightly contended that this condition of the 
valuation to be twenty times of the revenue 
applies only to the case of land and not iri 
case of house or garden, although usually a 
house or a garden is built or constructed on 
land. A careful reading of this part of the 
section indicates that sub-clause (a) would 
only apply if the property under dispute is a 
land on which revenue is payable without a 
garden on it. If Panmalla is a garden, the 
valuation must be determined according to the 
market value; if not the land would be a mere 
land for purposes of Court Fees Act and if 
revenue is payable on that land the basis of 
determining the valuation would be the annual 
revenue and not the actual value of the land. 
!t was contended before me that Panmalla is 
a garden. I am not prepared to accept that 
view for the simple reason that, there is no 
reason why a Panmalla should be considered to 
be a garden and not as any other field — paddy 
field or a jawar field. Simply because the 
cultivation of betel leaves is a luxury and not 
a food crop or other necessity, the cultivation 
of that luxury does not render that field into 
garden. To my mind a garden would need 
some kind of construction or some formation 
of trees where fruit, flowers or other vege¬ 
tables are grown for purposes of profit, gain or 
decoration. In any case while it may be very 
difficult to define the word “garden*', certainly 
it cannot mean the same thing as a paddy 
field or a gram-field or a betel field and Pan¬ 
malla is nothing more than a field. 

(5) It has been rightly stated in — 'Kulappa 
Gowndan v. Abdul Rahim Saheb\ 40 Mad 824, 
that in the absence of any definite description 
or definition of a garden, perhaps it would be 
a question of fact whether a particular piece 
of land can be called a garden or not. The 
definition given of the word “Bach” in the 
Urdu dictionary and of the word “garden** in 
the English dictionary do not appear to be 
quite helpful in this rase. It cannot be denied 
that on this land (which is said to be a garden) 
betel leaves are grown just as paddy or other 
Jaw ?r fi^ds. It is for this reason that I am 
unable to regard this field as a garden. It 
would be noted that the word “land** is not 
distinguished from cultivated land. If it were 
so I would have extended the definition of the 
word “garden”. A garden is something more 
or less than a land with a few trees or 
a land with innumerable trees. Therefore, I 
am afraid it is difficult to take this land on 
Jill ^ ere * s betel cultivation out of the 

/«\ T 0n t 0f land on which revenue is payable. 

I I, therefore, reject this revision. In view 
of the different rulings of this High Court, I 
make no order as to the costs of this revision. 

B/R.G.D. Revision dismissed. 


A.I.R. 1953 HYDERABAD 29 (Vol. 40, C. N 18) 
NAIK C. .1. AND MOHAMMAD 
AHMED ANSARI J. 

Respondents. 1 ’ AppeUant v ’ Devidas and others, 
Appeal No. 831/4 of 1350 F.. D/- 9-1-1952. 


Civil P.C. (1908), Ss. 13 and 14 — Suit on 
foreign judgment. 

The judgment of a foreign court of com¬ 
petent jurisdiction over the defendant im¬ 
poses a duty or obligation on the defen¬ 
dant to pav the sum for which judgment is 
given, which the courts in Hyderabad are 
bound to enforce, and consequently any¬ 
thing which negatives the duty or forms a 
legal excuse for not performing it is a de¬ 
fence to the aeticn. Case law Rel. on. 

(Para 7) 

What is of importance in claims on fore¬ 
ign judgments is that the amount sued 
upon must be one allowed by judicial pro¬ 
cess. This means either that the judg¬ 
ments must allow definite sum or that they 
should contain sufficient particulars by 
which the amount sued can be ascertained 
bv a simple arithmetical process. 

(Para 10) 

An objection which would mean deciding 
the correctness or otherwise of the judicial 
procedure of a foreign court according to 
tlie procedure of the Hyderabad State, is 
not one of the grounds for refusing to re¬ 
cognize the obligation thereby created. 

(Para 10) 

An obligation to pay interest after the 
institution of the suit created by the fore¬ 
ign judgment, like any other covenant for 
interest, will not control the court’s dis¬ 
cretion under S. 236(b) of the repealed 
Hyderabad Civil P.C. (corresponding to S. 

34 of Civil P.C.) and the court is bound to 
allow interest: AIR 1942 P.C. 61 Rel. on. 

, ~ „ (Para 12) 

Anno: C.P.C., Ss. 13 and 14 N. 19. 

Irshad Hussain, for Appellant; Vinayakrao 
Vaidya, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’t 2 'Am 1942 PC 61: (202 Ind Cas 751) 12 

(’78-80) 2 Mad 400 8 

C97) 20 Mad 112: (7 Mad LJ 76) q 

(1845) 13 M and W 628: 14 LJ Ex 145 6 7 8 

(1870) 40 LJ QB 73: 6 QB 155 ’ 7 8 

(1870) 6 QB 139: (40 U QB 62) 6* 7 

M. A ANSARI J.: This appeal bv the defen¬ 
dant and cross-obiection by th« plaintiffs arise 
from a decree of the Original Side of the High 
Court, allowing the plaintiffs’ suit on the balis 
judgments of the Bombay High Court; 

bU o, d ^ ll0W ‘ ng .’ hem interes t ‘pendente lite’. 

(2) The plambff-respondents are the sons of 
one \aradas Ambadas. who with his brother 
y® vldas . Varda sa constituted a firm called Devi- 
fim\f r ir Sa ' Th n fin " had dealings with another 
S«-hL fh SrS ’ ^ em Raj Pann alal in the course 

Th. h i£ ' S ° c C0tt0n t0 Prem Ra J Pannnlal. 

5 * 8 , firm gave to the seller’s firm 
S- ° f Rs ' t 20 P° each - on March 6, 

JhS ^'f l ? r posted two of the hundies to 
k 6 , C ° m ^ ,SS10n agen , ts Ramaknran Rnmnath, 

nSo}* S* nam f of t,le defendant’s firm, to 
negotiate them and on getting the money cither 

Sai u mi Tht Sh n° r i SGnd Hali *?°ins to the firm at 
sailu. The envelope containing these hundies 

did not reach the agent, whereupon enquiries 

r^r d V nd th . e Devdas Vardasa firm w fed 
to Madhavdas Jethabhai asking them not to pay 

t h ho n v d hL W ^ n pre i ented ' Thf> latter stated Sift 
they had the endorsement of Ramkaran Ram- 

na th in favour of one Umarsab who had been 
a P pears Mint this Umarsab on March 
v'a* u* fcMwached^ the defendant's firm at 
Hyderabad, and obtained a letter of intmHnr* 
tion to their branch at Bombay, in which the 
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Bombay branch was requested to make pur¬ 
chases as desired by him: but not to give him 
credit. On March 15. 1927, Umarsab presented 
the letter to the jVIunim at Bombay, stated that 
he had two hundies and requested him to cash 
them. The Bombay Branch then received the 
hundies, presented them to Madhavas Jethabhai’s 
firm, who on seeing the signature of the defen¬ 
dant’s firm as the last endorsees, paid the two 
amounts in the afternoon of the March 15, 1927. 
The defendant's firm at Bombay then purchased 
gold and delivered it to Umarsab, who since 
then could not be found. The Devidas Vardasa 
firm then instituted a suit for the recovery of 
the two amounts of the hundi against Madhav- 
das Jethabhai and defendant’s firms in 
the Original Side of the Bombay High 
Court. The defendant’s firm appeared and 
contested the suit. During the pendency 
of the suit, the father of the plaintill-respondents 
died and all the four plaintiifs were substituted 
in his place. Kania J., on September 27, 1933, 
gave a judgment in favour of the plaintiffs and 
directed the defendants to pay Rs. 4000 with 
interest till judgment and costs, with further 
interest at the rate of six per cent on judgment. 
Madhavdas Jethabhai, it appears, appealed; but 
the appeal was dismissed. Some of the decre¬ 
tal amount had also been paid; but the costs of 
the suit together with interest were net dis¬ 
charged. The firm of Devidas Vardasa also insti¬ 
tuted another suit No. 892 of 1927 against Jetha¬ 
bhai Duji & the defendant’s firm in the Original 
Side of the Bombay High Court for the recovery 
of Rs. 1.000 being the amount of another hun¬ 
di. which was enclosed in the envelope contain¬ 
ing the earlier two hundies and sent to the 
defendant’s firm for purposes of realising the 
amount from the drawee. The endorsement on 
this hundi was similarly forged by Umarsab. 
the amount realised through the defendant’s 
firm at Bombay and misappropriated. The de¬ 
fendant’s firm contested this suit, which was 
also decreed on September 27, 1933 with in¬ 
terest from March 15, 1927 till judgment, and 
cost, with further interest on judgment at six 
per cent. This entire decretal amount has not 
been paid. 

(3) The four sons of the Vardas Ambadas 
without joining their uncle Devidas Vardasa as 
plaintiffs on Amardad 23. 1345 Fasli (June 28. 
1936) then instituted a suit in the Original Side 
of this High Court to recover the amounts due 
on the two judgments with interest till their 
realisation, the other defendants to the Bom¬ 
bay suits were not impleaded as they were not 
residents of this State, and the entire sum due 
on both the judgments together with interest 
which comes to Rs. 10367-1-0 has been claimed 
from the defendant alone. Several pleas have 
been raised in the written statement; one being 
that all the parties to the two Bombay suits 
were necessary and in their absence the suit 
cannot proceed; another, that the two judgment 
debts cannot be joined in one action; and a 
third that the two allocaturs of the Bombay High 
Court giving interest on the amounts of the costs 
at six per cent were contrary to the practice 
prevailing in the Hyderabad State and cannot 
be decreed. From the Order-sheet of Shehre- 
war 13, 1346 Fasli (July 19. 1937) it appears 
that the plaintitTs’ Counsel had stated that the 
suits Were based not on the original causes of 
action; but on the obligations arising from the 
two judgments of the Original Side of the Bom¬ 


bay High Court alone. After some delay and 
by a judgment dated Shehrewar 8, 1350 Fasli 
(July 14. 1941) the entire claim has been de¬ 
creed without interests ‘pendente lite’ where- 
against the appeal and cross-objection have been 
filed. 

(4) Before dealing with the objections raised 
in the written statement, which have also been 
urged before us, I would clarify the principle on 
which such foreign judgments are enforced. The 
necessity has arisen in tins case because the two 
judgments were passed at the time when this 
State had not been integrated, nor then existed 
any arrangement under which the judgments of 
British Indian Courts could be executed. 

(5) I shall first quote certain passages in 
authoritative books on private International Law 
relating to the principle. Cheshire in his third 
Edition of Private International Law at page 
766 explains the ground as follows: 

“It is unnecessary, however, to consider theory 
of comity further for it has been supplant¬ 
ed by a far more defensible principle which 
has been called the doctrine of obligation. 
This doctrine, which was laid down in 1842, is 
that where a foreign court of competent juris¬ 
diction has adjudicated a certain sum to be 
due from one person to another, the liability 
to pay that sum becomes a legal obligation 
which may be enforced in this country by 
action. Once the judgment is proved the bur¬ 
den lies upon the defendant to show why he 

should not perform the obligation. 

In other words, a new right has been vested 
in the creditor and a new obligation imposed 
upon the debtor at the instance of the foreign 
Court. Lord Esher once said that ‘the liabi¬ 
lity of the defendant arises upon an implied 
contract to pay the amount of the foreign 
judgment. This does not mean that the justi¬ 
fication for the enforcement of the obliga¬ 
tion is an implied contract, but that for pro¬ 
cedural purposes the debtor is regarded as 
having implicitly promised to pay. Historical¬ 
ly this is well founded for according to the 
doctrine of ‘SLADE’S case* the mere exis¬ 
tence of the debt raises an implied promise to 
pay the amount due. The creditor sues for 
the recovery of a simple contract debt, and 
since this is a liquidated amount he may pro¬ 
ceed by way of a specially endorsed writ.” 


IchmittholF in his Text-book of the English Con- 
ict of Law at page 417 also observes: 

“Subject to compliance with certain require¬ 
ments, the decision of a foreign court imposes 
upon the parties against whom the decision 
is given a legal duty to obey it. To this legal 
DUTY corresponds the RIGHT of the per¬ 
son in whose favour the decision has been 
given that the foreign judgment should be 
obeyed. That a pronouncement of the sove¬ 
reign power may impose on private persons a 
legal duty which gives rise to corresponding 
vested rights of others is well known from 
other provinces of English law, e.g., the legis¬ 
lature may create, by statute, a legal duty to 
take care, and any person belonging to tne 
class of persons for whose benefit and pro¬ 
tection the duty has been imposed, may bring 
an action for statutory negligence against tnc 
wrong-doer.” 

(6) I need not multiply similar observations 
,f other Text-book %vriters, for the above two 
xtracts amply justify the conclusion that such 
udgments are now enforceable on the basis or 
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their having created obligations. I will now 
cite two dicta of Blackburn J. in — 'Godard v. 
Gray’. (1870) 6 Q. B. 139. the plaintiils. who 
were Frenchmen, sued the defendants, who were 
Englishmen, on a charter-party. The French 
Court treating a particular clause as fixing the 
amount of liquidated damages gave judgment 
against defendants. On appeal, the superior 
court reduced the amount, and the persons in 
whose favour judgment was given sued the de¬ 
fendants in the English Court. In this case. 
Blackburn J. observes: 

“It is not an admitted principle of the law of 
nations that a State is bound to enforce with¬ 
in its territories the judgment of a foreign 
tribunal. Several of the continental nations 
(including France) do not enforce the judg¬ 
ments of other countries, unless, where there 
are reciprocal treaties to that effect. But in Eng¬ 
land and in those States which are governed 
by the common law, such judgments are en¬ 
forced. not by virtue of any statute, but upon 
a principle very well stated by Parke. B.. in 
— ‘Williams v. Jones’. (1345) 13 M. & W. 628: 
14 L. J. Ex 145: “Where a Court of comoe- 
tent jurisdiction has adjudicated a certain 
sum to be due from one person to another, a 
legal obligation arises to pay the sum. on 
which an action of debt to enforce the judg¬ 
ment may be maintained. It is in this wav 
that the judgments of foreign and colonia’l 
Courts are supported and enforced". And 
taking this as the principle, it seems to follow 
that anything which negatives the existence 
of that legal obligation, or excuses the defen¬ 
dant from the performance of it. must form 
a good defence to the action." 

I (7) Again, the same Judge in — ‘Schibsy 
v Westenholz’, (1870) 40 L. J. Q. B. 73; 6 Q. B 
155 observes: 

"It is unnecessary to repeat again what we 
^already said in — ‘Godard v. Gray’, 
(1870) 6 Q B 139. We think that for the rea- 
sons there given the true principle on which 
the judgments of foreign tribunals are en¬ 
forced in England is that stated by Parke. B.. 

hvM* USSel and a 8 a ‘ n repeated 

h J™ ln ~ Williams v. Jones’, (1845-13 M & 

"J 28 - 14 LJ , Ex 145), that the judg¬ 
ment of a court of competent jurisdiction over 

f !> n 2 an $ imposes a duty or obligation 
defendant to pay the sum for which 
2 ent is given, which the courts in this 
?° u .‘? try ar e bound to enforce, and consequent- 
, y Jr at anything which negatives the duty or 
lorms a legal excuse for not performing it is 
a defence to the action.” 

Plvfn/^FnJr^ 1 PU fP ose . wiU be served by multi- 

snm2 g r *£ gllsh authorities. I shall now cite 

Pies aS d h»M authot ?j. ies where the same princi- 

‘N a n n f fl mK ? M gU i d l" g the Indian Courts - !n 

Mad 4 nn ‘n - bl IV ^ dahar v. Ponnusami Pillai’, 2 

wad 400, it is said at page 403: 

enLS ?„ P '°u ' vbich foroign judgments are 
B nforced.m English Courts as stated by Parke. 

him in — ‘urii* V ' Sn ? yth ’ and repeated by 
62?- U r v - J °nes\ (1845-13 M & W 

40 m u V ;| hi «2by r v. Westenholz’, 
recognised ^by* the "Legislature^". su ^ 3 ^ ant ‘ a, * y 


(^) Again in — Nal!a Karuppa Settiar v. 
Mahomed Iburam\ 20 Mad 112, at p. 114. the 
learned Judge observes: 

"The Courts of British India will be guided in 
•natter by the same principles as are adopted 
by the Courts of England. The true principle 
on which the judgments of foreign Courts 
are enforced in England is that the judgment 
of a Court of competent jurisdiction over the 
defendant imposes a duty, or obligation on 
the defendant to pay the sum decreed which 
the English Court is bound to enforce, and 
consequently that anything which negatives 
that duty, or forms a legal excuse for not 
performing it, is a defence to the action.” 

(9) The principle having been clarified, the 
several objections have now to be adjudicated 
as sufficient grounds for discharging the obli¬ 
gation. The first is that all the parties to the 
suits in the Bombay High Court have not been 
impleaded in the claim. I do not think this 
objection is of any substance; for the duty to 
pay the judgment debts is placed equally on 
all the defendants to each judgment. So long 
as the obligations are not fully discharged, it 
is immaterial from which of the defendants the 
fulfilments are claimed. This right cannot be 
defeated by insistence on impleading the per¬ 
sons who are neither residents of the State, 
nor whose failure to pay results in the defen¬ 
dant being exonerated. The plaintitls are 
admittedly entitled to the performance and can 
claim such performance from anv one of those 
liable to nay. According to the principle 
explained above, this cannot be a ground to 
release the defendant from his liability, and 
therefore, this objection fails. 

(10) The next objection raised is that what 
is now being claimed is largely the amount, 
given by allocaturs of the Bombay High Court 
and the procedure of allowing interest on 
costs is not followed in this Court. Were I to 
sustain this objection, it would mean deciding 
the correctness or otherwise of the judicial 
procedure of a foreign Court according to the 
procedure of this State. That does not appear 
to be one of the grounds of refusing to reco*- 
nise the obligation thereby created. Then 
allowing interest on costs is not against the 

S of ra thl Law i Section 245 > Sub-section 
(3) of the repealed Hyderabad Civil Procedure 

£°, de t a ^honses Court to award such interest. 
What is of importance in claims on foreign 

1S l h u l t . he J . amount sued upon must 
by J udlclal process. This means 
either that the judgments must allow definite 
sum or that they should contain sufficient par¬ 
ticulars by which the amount sued can b 
ascertained by a simple arithmetical process 

Titt&SVLg !!* ,he rcqui “ 

iud 1 plipnt n c° th «Ki- ob ? ection ra 'sed is that two 

UiM Hn nnf‘ ga 10nS u Cann0t be j°‘ ned ^ One 

Thl' d I L t s y mucb force in this argument 

to the^SenK 6 ! WCre Sent in one enve !ooe 
to the defendant for purposes of collection and 

the Bombay High Court has held thedefend- 

ant s firm liable for their conversion It iV 

obvious that one suit could have been filed on 

the original causes of action, and I do not se! 

how obligations arising from two judgments In 

these circumstances are governed bv a nil 

dural rule other than that contained in 0?der 





32 Hyderabad 


Central Bank of India v. Badly (Palnitkar C. J. *£• Sri 


nivasachari 


J J A. I. R. 


2 . Rule 3. The result is that the decision of 
the Original Side of the High Court on these 
objections cannot be reversed and the defend¬ 
ant's appeal is dismissed. 

( 12 ) I now come to the plaintiffs’ cross¬ 
objection against disallowing of interests. Two 
grounds have been urged against the decision 
of the Original Side. One is that the respon¬ 
dents are entitled to interests from the date of 
suit in this Court as the Bombay High Court 
has allowed such interest. This argument cannot 
be accepted. The Bombay judgments do create 
obligations to pay interest; but this like any 
other covenant for interest should not control 
the court’s discretion under Section 236 (b) of 
the repealed Hyderabad Civil Procedure Code, 
which is similar to Section 34 of the Civil 
!Procedure Code. It has been held by their 
Lordships of the Privy Council in — ‘Hakim 
Rai v. Gangs Ram’. AIR 1942 PC 61, that the 
rate of interest to be allowed after the institu¬ 
tion-of the suit is entirely a matter within the 
discretion of the Court, and therefore, the 
learned Judge on the Original Side was no* 
bound to allow interests. Then it was urged 
that the exercise of the discretion in disallowing 
interest altogether was wrong. I have gone 
through the Order-sheet of the Original Side 
and I am satisfied the long delay in deciding 
the case was not entirely due to the appellant's 
conduct. Further the delay in deciding the 
appeal cannot be attributed to him. In these 
circumstances, the decision of the Original Side 
is not such as I would interfere in appeal. The 
cross-objection is also dismissed. 

(13) The appellant shall pay the costs to the 
respondents and this judgment will govern both 
the appeal and cross-objections. 

(14) NAIK C. J.: I agree. 

B/V.B.B. Appeal and cross-objections dismissed. 
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Central Bank of India Ltd., Appellant-Pcli-* 
•tioner v. Badey and others, Respondents. 

Misc. Appeal No. 78/3 of 1950, D/- 9-7-1952. 

Civil PC. (1908) O. 11 It. 21, O. 43 It. 1(f) 
and S. 148 — Order to give inspection of docu¬ 
ments — Non-compliance — Inability of plain¬ 
tiff to give inspection within time — Extension 
of fj me — Dismissal of suit under O. 11 R. 21 
— Propriety of. 

Where the plaintiff is unable to give 
inspection of some of the accounts within 
the time ordered by the Court by reason of 
their being consigned to the record and on 
that account asks for further time, the 
Court is not justified in refusing his re¬ 
quest for further time and dismissing the 
suit straightway under O. 11 R- 21. In 
such a case the non-compliance, if any, ol 
the order cannot be said to be deliberate 
or due to wilful neglect on the part of -he 
plaintiff and the Court ought to have ex¬ 
tended the time for giving inspection in 
exercise of its powers under S. 148. Such 
an order of dismissal would be set aside 
in apneal. AIR 1935 Rang. 310; AIR 1925 
Cal 166 Ref. (Para 2) 

Anno; C. P. C., O. 11 R. 21 N. 1, 3; S. 148 

N. 6. 


Raja Ram fyer, for Appellant; Sardar Fazal 
Haq Khan, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’25) AIR 1925 Cai 166: (78 Ind Cas 859) 2 

(’35) AIR 1935 Rang 310: (158 

Ind Cas 613) 2 


JUDGMENT: This is a miscellaneous appeal 
under O. 43 R. 1 (I) of the Civil Procedure 
Code against the order of the District and Ses¬ 
sions Judge, Gulbarga, purporting to act under 
Order 11, Rule 21. The facts relating to this 
case are that the appellant filed a suit for the 
recovery of a sum of Rs. 56,000/- and odd 
against certain persons on the basis of an 
account with the plaintiff. The defendants 
Nos. 1 to 6 were ex parte and defendant No. 7 
applied to the court for inspection of the 
accounts of the appellant and the court 
directed the plaintiff to give inspection of the 
accounts. Some of the accounts, it was stated, 
were given inspection of and as regards the 
inspection of other documents, inasmuch as they 
were consigned to the record room, the plain¬ 
tiff asked for some more time to get them out 
to oiler for inspection to the defendant. The 
lower court most summarily rejected this appli¬ 
cation stating that no further time could be 
granted and on account of the fact that the 
plaintill* did not comply with the order of the 
court to give inspection of the accounts within 
that period, dismissed the suit purporting to 
act under Order 11 Rule 21, Civil Procedure 
Code. We are of opinion that this order of the 
lower court cannot be sustained. 


(2) In the first place we fail to see how 
there is «onv non-compliance of the order of the 
Court, for, an order under Order 11, Rule 21 
could be passed only when there is non-com¬ 
pliance of the order of the court. In this case 
we find that the plaintiff asked for further time 
to be able to give inspection of other accounts.! 
There is always a power vested in the court 
under S. 148 to extend the period granted by 
it for the doing of an act. The Court could 
very well have acted and granted further time 
under Section 148, especially when the reason 
given by the plaintiff was that they were not 
in a position to give inspection, the documents 
having been consigned to the record room. We 
cannot help remarking that the Sessions Judge 
has been very harsh in this case towards the 
plaintiff and has most summarily rejected the 
application. He should have taken into consi¬ 
deration that the case related to a Bank where 
there was no question of any wilful default 
occurring as we see that the application was a 
bona fide application asking for extension of 
time. Under the circumstances the court 
ought to have granted time to afford the plain¬ 
tiff an opportunity to get the books. We do 
not regard this as a deliberate and wiltul 
neglect on the part of the plaintiff and the 
court could not have exercised this power 
unless it came to the conclusion that there was 
a wilful and deliberate neglect on the part of 
the plaintiff. We might herein refer to the 
cases of — ‘V. R. A. R. M. Chettiyar Firm. v. 
V. C. R. A. C. T. Nachiappa Chettiyar’, AIR 1935 
Rang 310 and — ‘Jagannath Motilal v. Bala 
Prosad’, AIR 1925 Cal 166. We therefore allow 
this appeal, set aside the order of the lower 
court and direct that the lower court do allow 
an opportunity to the plaintiff to give inspection 
of the documents. The appellant will pe 
entitled to the costs of this appeal. Advocate s 
fee Rs. 50/- 

p /it g. Appeal allowed. 
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PALNITKAR C. J., MOHD. AHMED ANSARI 
AND SREENIV AS AC H ARI JJ. 
Mohamad Hydar and others, Appellants v. 
The State o£ Hyderabad. 

Criminal Appeals Nos. 8 and 9/6 of 1951-52, 
D/- 21-7-1952. 

» Hyderabad Special Tribunals (Termina¬ 
ls tion) and Special Judges (Appointment) Re- 
f guiation (10 of 1359 F.) — Discriminatory pro¬ 
cedure — Regulation is ultra vires of Consti¬ 
tution of India, Art. 14. 

Per Majority (Sreenivasachari J., con¬ 
tra) : Article 14 of the Constitution con¬ 
demns discrimination not only by substan¬ 
tive law but also by law of procedure. The 
Hyderabad Special Tribunals (Termina¬ 
tion) and Special Judges (Appointment) 
Regulation, No. X of 1359 Fasli, provides 
certain special procedure different from 
that laid down in the ordinary law of 
criminal procedure. There is no object 
specified in the opening words of the Re¬ 
gulation for which the Regulation was 
made. There is no understandable basis 
as to why offences alleged to have been 
committed by certain persons should be 
tried under the Regulation by Special 
Judges and why persons charged under 
similar offences should be tried in the 
ordinary courts. The Hyderabad Regula¬ 
tion does not apply to any particular terri¬ 
tory of the state. There is, thus, no basis 
of any territorial classification in it. More 
over, the Regulation lays down a proce 
dure which is, in some respects, less ad 
r vantageous to the accused. The procedure, 
therefore, laid down by the Hyderabad Re¬ 
gulation being discriminary is hit by Art. 

14 of the Constitution. Hence, the said 
Hyderabad Regulation is invalid and ultra 
vires. AIR 1952 SC 75 and AIR 1952 SC 
235. Rel. on; AIR 1952 SC 123, Disting. 
ILR (1951) Hyd 1: AIR 1951 Hyd 11: 52 
Cri LJ 1333 (FB) Overruled. Case law 
Ref. (Paras 7, 28 & 56) 

A. A. Peerbhoy, Syed Ziaul Arfain and Mur- 
tuza Khan, for Appellants; V. Rajaram Iyer, 
Advocate General, Mohammad Mirza, Govt. 
Advocate and Gopal Rao Murumkar, for Res¬ 
pondent. 

REFERENCES: Courtwar/Chronological/ Paras 
<’45) 72 Ind Apo 57: AIR 1945 PC 48: 

(46 Cri LJ 589) 13, 26 

( 38) AIR 1938 FC 1: (ILR (1939) Kar FC 1) 22 
( 43) AIR 1943 FC 36: (45 Cri U 1) 26 

(50) AIR 1950 SC 27: (51 Cri J 1383) 12 

( 50) 1950 SCR 519: (AIR 1950 SC 211: 

52 Cri LJ 550) 27 

< 51) AIR 1951 SC 41: (ILR (1951) 

Hyd 461) 12 

< 51) AIR 1951 SC 128: 1951 SCJ 182: 

^ rsix (5 A 2 T £ r l U 860) 39, 42, 43 

^15 1951 SC 318: < 52 Cri LJ 1361) 1 2 > 46 
{•£{ AjR 951 SC 332: (1951 SCR 747) 26 

< 52 > AIR 1952 SC 75: 1952 SCJ 55: 

(1952 Cri LJ 510) • 2, 4, 15. 16. 26. 31. 

yicov AYT > 41. 45. 46, 52. 54. 55 

<52) AIR 1952 SC 123: 1952 SCJ 168: 

0952 Cri LJ 805) 2. 3. 13, 16, 19, 24. 

<*52) AIR 1952 SC 235: *(1952 Cri LJ 1167 5 ) 2 ’ 5? 

<'61) 55 Cal WN 86: (AIR 1951 2> 5> 22 ’ 42 ’ 56 

Cal 258 SB) .,<> 
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(’52) AIR 1952 Cal 150: (1952 Cri LJ 

450 FB) I 3 - 50 

(’51) AIR 1951 Hyd 11: (52 Cri LJ 

1333 FB) 31, o4 

(’43) 22 Pat 565: AIR 1943 Pat 346: 

(44 Cri LJ 809) 24 

28 US 499 11 

(1880) 101 US 22: (25 Law Ed 989) 13 

(1919) 249 US 152: (63 Law Ed 527) 12 

PALNITKAR C. J.: I have had the advantage 
of reading the judgments prepared by my 
learned colleagues, M. A. Ansari and Srinivasa 
Chari JJ., which they are about to deliver. 
After carefully going through both of them, I 
agree with the conclusion arrived at by 
Ansari J. 

(2) So far as the constitutional question is 
concerned, the three judgments of the Supreme 
Court, viz.. — ‘State of West Bengal v. Anwar 
Ali\ AIR 1952 S. C. 75, — ‘Railing Rawat v. 
State of Saurashtra’, AIR 1952 SC 123, and — 
‘Lachmandas Kcwalram v. State cf Bombay’. 
AIR 1952 SC 235, declare the final word on 
the law as regards the validity of such special 
regulations. It is clear that Article 14 of the 
Constitution condemns discrimination not only 
by substantive law but also by law of proce¬ 
dure. The Hyderabad Special Tribunals (Ter¬ 
mination) and Special Judges (Appointment) 
Regulation No. X of 1359 Fasli. provides certain 
special procedure different from that laid down 
in the ordinary law of criminal procedure and 
it is to be decided how far that procedure is 
discriminatory. 

(3) Section 5 of that Regulation empowers 
the Chief Minister to make over such of the 
cases as were pending before a Special Tribunal 
for trial to the Special Judge. The word 
“OFFENCES” in Section 5 (1) (a) is a misno¬ 
mer, for it is conceded that no specific offences 
were made over to the Special Tribunals for 
trial but only cases were made over and many 
of them were tried and decided by the various 
Special Tribunals & many more were pending 
before them on the date of the passing of the 
Special Judges Regulation. Thus, the position 
under the Special Judges Regulation was that 
a murder or dacoity charge against “A” was 
tried by the Special Tribunal while a similar 
murder or dacoity charge against “B” was 
tried by the ordinary criminal Court of the 
land. There was no understandable basis on 
which the cases against “A” were to be tried 
!?£„ th 4 e Special Tribunal and the cases against 

B to be tried by the ordinary Courts In 
tact, there existed parallel Courts for trying 
cases arising out of the same or similar offences- 
one. the ordinary courts and the other, the 
Special Tribunals In — ’Raning Rawat v. 
State of Saurashtra’, AIR 1952 S C 123 the 
Special Courts were created because there ex¬ 
isted extraordinary circumstances in a parti¬ 
cular part of Saurashtra. There was a crime 
wa\e there and therefore, it was necessary to 
issue the Saurashtra State Public Safety Mea¬ 
sures Ordinance. The Special Courts were to 
function in a particular area of the Saurashtra 
State and with regard to the particular offences 
mentioned in the notification, no other court 
except the Special Court could try the cases 
arising out of the offences. Thus, there were 
no parallel courts for trying similar oiTences 
There was a clear recital of the definite obj£ 
tiye in that Ordinance. That object provided 
a tangible and rational basis of classification 
for the State Goyernment to apply toe provi- 
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sions of the Ordinance. It allowed the State 
Government to choose only such offences or 
cases as affected public safety, maintenance of 
public order and preservation of peace and 
tranquillity. Moreover, while actually applying 
the provisions of the Ordinance, the 'state Gov- 
ernment issued a notification making over only 
offences and not cases. It is evident that the 
making over of a particular case or cases will 
be discriminatory but not the making over of 
a particular offence or offences. There is no 
such objective defined under the Hyderabad 
Regulation. There is no preamble and if at 
all we read the opening words, they are: 
“Whereas it is expedient to provide for the 
termination of all save one of the Special 
Tribunals constituted under the Special Tri¬ 
bunals Regulation (No. V of 1358 F), and 
consequentially upon such termination to 
provide for the appointment, power and 
procedure of Special Judges: 

“Now, therefore, in exercise of the authority 
vested in me for the administration of the 
Hyderabad State and of all other powers 
enabling me in this behalf, I hereby make 
the following Regulation:” 

From the above, it is clear that there is no 
object specified in it. for which the Regulation 
was made. There is no understandable basis 
as to why offences alleged to have been com¬ 
mitted by certain persons should be tried under 
the Regulation by Special Judges and why 
persons charged under similar offences should 
be tried in the ordinary courts. The Hyderabad 
Regulation does not apply to any particular 
territory of the State. Therefore, there is no 
basis of any territorial classification in it. 

(4) Again, looking to the Regulation itself, it 
lays down a procedure which is, in some res¬ 
pects, less advantageous to the accused. S. 6 of 
the Regulation provides that a Special Judge 
may take cognizance of offences without the 
accused being committed to him for trial. It 
is clear that no offences have been mentioned 
in the Regulation or in any other valid notifica¬ 
tion, which were to be tried by the Special 
Judge without the accused being committed to 
him for trial. In fact, only cases which were 
triable by a Court of Session were made over 
to the Special Judges without the accused 
being committed. It is a moot point whether 
“OFFENCES” means “CASES”. As laid down 
in the case of — ‘State of West Bengal v. 
Anwar Ali\ AIR 1952 S C 75, when an accused 
is tried before a Sessions Judge without his 
being committed, he loses the advantage of 
two minds being applied to his case and that 
is discriminatory and violative of Article 14. 

(5) Then there is the question of revision & 
transfer. The Regulation does not provide for 
the revision or for the right to apply for the 
transfer of the case, to the High Court. All 
that Section 7 of the Regulation provides is 
that 

“Subject to the provisions of Sections 4 and 
5, a Special Judge shall have all the powers 
conferred by the Code on a Court of Ses¬ 
sion.” 

That does not empower or entitle the High 
Court to exercise its powers of revision or 
transfer which the High Court enjoys under the 
Code of Criminal Procedure. It is evident that 
the power of transfer will not generally be 
available to the High Court in the case of a 
Special Judge. As observed by His Lordship 


the Chief Justice of India in — ‘Lachmandas 
Kewalram v. State of Bombay’, AIR 1952 S C 
235, at page 239, “as regards transfer, it does 
not, as already pointed out, fit in with the 
scheme of trial before a Special Judge.” But 
His Lordship was of the opinion that a prohi¬ 
bition of transfer cannot be regarded as falling 
within the inhibition of Article 14, while the 
majority of Their Lordships of the Supreme 
Court came to the conclusion that the right of 
the accused to apply for the transfer of his 
case is an important safeguard and if the same 
is denied, it would violate the provisions of 
Article 14. It was held in the case that these 
departures from the ordinary law acted pre¬ 
judicially to the persons subjected to the 
procedure prescribed by the special Act and 
constituted a discrimination against the persons 
tried by the Special Judge. 

(6) I wanted to look at the Special Judges 
Regulation from a different point of view and 
see whether it could be saved from being hit 
by Article 14 of the Constitution. It was pointed 
out by the learned Advocate-General that the 
Special Judges were created as a new agency 
for disposing of cases left unfinished by the 
Special Tribunals, which were terminated 
under the Regulation and that the Special 
Judges’ Courts should be regarded as addi¬ 
tional Courts established under the ordinary 
criminal procedure. No doubt, these Special 
Judges were appointed in consultation with 
the High Court. But then they have been en¬ 
joined to function under the Special Judges 
Regulation. Moreover, under Section 8 of the 
Regulation all the provisions of S. 7 of the Spe¬ 
cial Tribunals Regulation (No. V of 1358 F> 
have been made applicable and are to have 
effect in relation to sentences passed by a i 
S pecial Judge. The said Section 7 (2) (of the 
Special Tribunals Regulatibn) runs thus: 

“(2) There shall be an appeal to the High 
Court from any sentence passed by a Special 
Tribunal which would have been appealable 
to the High Court under the Hyderabad 
Criminal Procedure Code if the sentence had 
been passed by a Court of Sessions. But 
notwithstanding the provisions of the Hydera¬ 
bad Criminal Procedure Code or of any other 
law for the time being in force or of any¬ 
thing having the force of law by whatsoever 
authority made or done, there shall, save as- 
hereinbefore provided, be no appeal from any 
order or sentence passed by a Special Tri¬ 
bunal and no Court shall have authority to 
revise such order or sentence, or to transfer 
any case from a Special Tribunal or have 
any jurisdiction of any kind in respect of any 
proceedings before a Special Tribunal and 
no sentence of a Special Tribunal shall be 
subject to or submitted for confirmation by 
any authority whatsoever.” 


(7) Section (2-A) (ii) of the same Regulation 
provides that any sentence passed by a Special 
rribunal and maintained by the High Court on 
m appeal shall be deemed to be a sentence of 
he Special Tribunal. Section (2-A) (iii) pro* 
/ides that any sentence passed by the High 
rourt on appeal so preferred in substitution, 
or a sentence passed by a Special Tribunal 
;hall be deemed to be a sentence passed by a 
Special Tribunal. There seems to be some 
Darticular sanctity or extraordinary character 

assigned to the sentences passed by toe Special 
tribunals with the result that even- the sen- 
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tences passed by the High Court in its appellate 
jurisdiction are to be regarded as those pas¬ 
sed by the Special Tribunals. Under Clause (3) 
of Section 7. the Military Governor has been 
given the power to suspend, remit, reduce or 
alter the nature of any sentence. Thus, it is 
clear -hat the right of transfer or revision has 
been denied to the accused under the provisions 
of the Special Judges Regulation read with S. 7 
of the Special Tribunals Regulation. It is argued 
. that the words in Section 8 of the Special 
| Judges Regulation which provide that Section 7 
of the Special Tribunals Regulation shall have 
effect in relation to sentences passed by a 
Special Judge, mean that the provisions of S. 7 
of the Special Tribunals Regulation will apply 
only-when the stage of passing a sentence is 
reached by a Special Judge. It is difficult to 
agree with this contention. The marginal note 
given to Section 8 of the Special Judges Regu¬ 
lation reads. “Section 7 of the said Regulation 
to-apply.” It clearly means that Section 7 of 
the Special Tribunals Regulation is to be appli¬ 
cable. The marginal note can be looked into 
when the provisions of a Section or enactment 
are ambiguous. Even supposing that the words 
in the section are ambiguous, that ambiguity 
is removed, when we read the marginal note 
which makes the whole of Section 7 of the 
Special Tribunals Regulation applicable. Thus 
however much one would like to regard the 
Special Judges as only additional Judges, it is 
difficult to regard them so in view of the Spe¬ 
cial Judges Regulation. I hold that the Hyde¬ 
rabad Regulation is hit by Article 14 of the 
Constitution. 

(8) In the result, therefore. I agree with the 
•order proposed by my learned brother M. A. 
f Ansari, J. 

(9) Leave to appeal to the Supreme Court is 
granted. 


(10) SREENIVASACHARI J.: These cases 
have been referred to the Full Bench because 
a point was raised in these cases that the trial 
that took place before the Special Judge under 
the Special Judge’s Regulation was bad. It was 
sought to impeach the validity of the Soecial 
Judge’s Regulation No. X of 1359 F on the 
ground that it flagrantly violated the provisions 
of Article 14 of the Constitution of India. We 
nave before us the following cases of Mohamed 
Hyder: 

(a) Ten appeals by the accused; 
ft) Two appeals by the State against judg¬ 
ments acquitting the accused in certain 
cases, and 

(c) Three Revision Petitions on behalf of the 
State for enhancement of sentences. 

The same objection has been raised in a num- 
?v, o: °J her ca ses where the accused underwent 
t . he Special Judge. The cases in 
2/y, «yder is the accused came up before the 
* c! dud i e in Pursuance of the Order pas* 
T nok /* the Chief Civil Administrator of Osma- 
)a 5. transferring these cases from the file ol 
me District Magistrate. Osmanabad, to that ol 
A n | m ?P e . cia l Sessions Judge. The Chief Civil 
i,nT^ rat0r of 0sm anabad purported to act 
S So* ? ow t rs delegated to him by the 
of ZW r T by virtue of Section 5 (1) (b) 
Si Judge s ** e f>ulation. The accused 

variSS tit?®*? - Cases - has been sentenced tc 

u 0t nnPHsenment while in othei 
State of acquitted, against which the 

oi Hyderabad has preferred an appeal 


which is pending in this Court. Therefore, the 
proceedings are complete and are over so lar 
as the Special Judge's Court is concerned. 

(11) The idea underlying the principle of 
Art. 14 of the Constitution of India is that all 
persons similarly circumstanced shall be treat¬ 
ed alike both in privileges conferred and 
liabilities imposed. This principle cf equality 
of rights is a principle of republicanism which 
says that no State snail deny any person 
within its jurisdiction the equal protection of 
the laws. Equal protection in legal proceedings 
is secured: (a) when the Courts are open to 
every one on the same terms: (b) wnen it 
assures to every one the same rules of evidence 
and the identical modes of procedure. This 
general principle of equal protection of the 
laws and equality before the law has been 
circumscribed and hedged in by certain well 
established limitations. It has been well recog¬ 
nised that this principle does not prohibit the 
State from making classifications which rest 
upon reasonable grounds of distinction. There¬ 
fore. whenever reasonable, economic, political 
or social reasons exist, the State may make a 
classification putting certain subjects or persons 
under one category. Obviously all persons 
within the jurisdiction of a State cannot bo 
treated alike in matters of legislation. There 
ought to be variation in the administration of 
the law having regard to the objects for which 
a legislation is made. It was very artistically 
put by Mr. Justice Holmes: 

“The machinery of the Government would not 
work if it were not allowed a little plav in 
its joints’* (28 U S 499). 

The question to be put when a particular law 
is impugned on the ground of its denying equal 
protection of the laws is ‘Is the law palpablv 
discriminatory?* Having these broad principles 
in view we have to consider as to whether 
there has been a differentiation in the proce¬ 
dure to be adopted in the Courts of the Special 
Judges dilferent from the established procedure 
in ordinary courts. 


(12) The general principle on which a classi¬ 
fication of persons or objects is justifiable has 
been laid down by the Supreme Court in the 
leading case of — ‘State of Bombay v. F. N. 
Balsara’, AIR 1951 SC 318. The observations 
of Fazl Ali J. in the above case are important. 
His Lordship while analysing the principle 
underlying Article 14 of the Constitution of 
India observed: 

“(a) The Principle does not take away from 
the State the power of classifying per¬ 
sons for legitimate purposes. 

(b) The principle of equality does not mean 
that every law must have universal 
application for all persons who are not 
by nature, attainment or circumstances 
in the same position and the varying 
needs of different classes of persons 

, x ? i require separate treatment. 

(c) A law is not obnoxious and it is not open 
to the charge of denial of equal protec¬ 
tion on the ground that it has no appli¬ 
cation to other persons. 

(d) While reasonable classification is permis¬ 
sible such classification must be based 
upon some real and substantial distinc- 
Uon being a reasonable and just relation 
to the object sought to be obtained ’• 

Before dealing with the question as to how- 
far the impugned legislation, namely, the 
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Special Judge's Regulation conforms to the 
principles enunciated in the case of — ‘State of 
Bomba}' v. F. N. Balsara’, it would be desir¬ 
able to allude to certain well accepted notions 
of law. There is always a presumption of the 
constitutionality of an enactment. This pre¬ 
sumption is drawn on the basis of the principles 
enunciated in the case of — ‘Middleton v. 
Texas Power & Light Co.’. (1919) 249 U S 152, 
which is as follows: 

“It must be presumed that a legislature under¬ 
stands and correctly appreciates the need of 
its own people and that its laws are directed 
to problems made manifest by experience 
and that its discriminations are based upon 
adequate grounds”. 

Therefore, where any person impeaches the 
validity of any enactment as offending any 
principle of law or as being ultra vires the 
Legislatures or the Constitution, the onus is 
upon him to establish that it is so. This has 
been well established by the decisions of the 
Supreme Court in the cases of — ‘Gopalan v. 
State of Madras’, AIR 1950 S C 27, and the 
case of — ‘Charanjitlal v. Union of India’, AIR 
1951 S C 41. The onus, therefore, is upon the 
accused-appellants before us to point out and 
establish how and in what respects the Special 
Judge’s Regulation infringes any right confer¬ 
red on them by the Constitution. 

(13) The power of the State to regulate 
criminal trials according to the needs of the 
different parts of its territory has-been recog¬ 
nised as part of the police power of the State 
— ‘Bowman v. Lewis’, (1880) 101 US 22. 
Resort to special laws and recourse to extra¬ 
ordinary remedies would be justified in order 
to cope with and subdue a crime wave that may 
be prevailing in the State. The existence of 
another set of special Courts side by side with 
the ordinary courts, the right of the Executive 
to decide what offences or classes of olTences 
shall be tried by the special Courts and not by 
the ordinary courts has never been looked upon 
as violating any principle of law or jurisprud¬ 
ence. In this regard the leading case of — 
•Emperor v. Eenoarilal’ decided by the Privy 
Council would be in point — 72 Ind App 57. 
With regard to the question that arises as to 
whether the relegating of particular cases to 
the special courts amounts to discrimination 
within the meaning of Art. 14, it must be 
pointed out straight away that the mere cir¬ 
cumstance of one oll'ender being asked to take 
his trial in the ordinary Courts and subjecting 
another offender to take his trial in the special 
courts would not by itself amount to a discri¬ 
mination. Discrimination means to distinguish 
unfavourably from others. There ought to be 
an element of unfavourable bias in order to 
constitute discrimination. One cannot bring 
a case within the ambit of Art. 14 of the Con¬ 
stitution and contend that the equal protection 
of the laws and equality before the law is 
denied simply because a law seeks to differen¬ 
tiate between persons with regard to the forum. 
As was observed by Mukherjee J. in ‘the 
Saurashtra case’, 1952 SCJ 168 the party 
aggrieved would have to establish that there 
has been a palpable abuse of the power by the 
Executive in making the differentiation and 
that there has been a hostile discrimination. 

(14) The said Regulation has been attacked 
on the main ground that it offends Article 14 
of the Constitution and the learned Counsel 


for the petitioners-appeliants elaborated this 
point by pointing out to the various sections of 
the Regulation and arguing that the test laid 
down bv the Supreme Court for regarding a 
classification as being reasonable has not been 
conformed to. He urged that this legislation 
was a piece of hostile legislation wherein a 
discrimination was made in so far as the trial 
of the case was concerned between themselves 
and other accused similarly placed who had 
committed like offences. 

(15) Although the general principles wherein 
a classification by a State would be justified 
have been laid down in the two leading cases 
referred to above but the actual question as 
to whether it would amount to a discrimina¬ 
tion where a particular accused was Iried 
under a special procedure by a Special Judge 
constituted for the purpose under a Special 
Regulation came up for consideration before 
the Supreme Court in three cases and we have 
to be guided by the principles enunciated by the 
Supreme Court in these three cases. The first 
case was a case which went up to the Supreme 
Court from a Full Bench Judgment of the 
Calcutta High Court in what is known as ‘The 
Dum Dum Riot’ case. 

(a) Anwarali Sircar and 49 others are said 
to have made a raid on the factory of Messrs. 
Jessop & Co., Ltd., at Dum Dum in Calcutta. 
The accused were alleged to have attacked the 
officials, battered them to death and thrown 
the corpses into blasting furnaces. They were 
charged for murder, conspiracy to murder, to 
commit grievous hurt with deadly weapons, etc. 
They were also charged under the Explosive 
Substances Act. The Government of Bengal 
passed an Ordinance known as “The West 
Bengal Special Courts Ordinance” in 1949. T 
Later on. this Ordinance was superseded by 
the West Bengal Special Courts Act which 
received the assent of the President of India 
on March 15, 1950. The provisions of this Act 
were almost similar to those -of the provisions 
of the original Ordinance. A Special Judge had 
been appointed to try cases under the original 
Ordinance. After the coming into force of the 
subsequent Act. a complaint was filed before 
the Special Judge appointed under the Ordi¬ 
nance. Anwarali Sircar and his co-accused 
were tried on the charges, convicted and 

sentenced. . __. « 

(b) Proceedings were taken in the Hign 
Court to quash the conviction and sentences. 
While Anwarali Sircar and his 49 co-accused 
had been tried, convicted and sentenced, a set 
of other accused. Gaien Mali and others, were 
taking their trial, and proceedings were pend : 
ing. These accused also invoked the Certiorari 
Jurisdiction of the High Court to quash the 
proceedings. These cases were heard together 
and disposed of by a common judgment. A 
Full Bench of the Calcutta High Court held 
that the provisions of Sec. 5 (1) of the West . 
Bengal Special Courts Act were discriminatory 
in that they empowered the State to direct 
trial of any case by a Special Judge. It was 
held that the principles of Article 14 of tne 
Constitution of India were violated. In tne 
result, the conviction and sentences were set 
aside — ‘Anwar Ali v. State of West Bengal, 

AIR 1952 Cal 150 (FB). , 

(c) On anneal by the State of West Bengal, 
the Supreme Court confirmed the above W 
ment. The Suoreme Court held that the West 
Bengal Special Courts Act was discriminatory 
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on the face of it because the Act laid down a 
procedure which was less advantageous to the 
accused than the ordinary procedure and this 
fact was the root cause of the discrimination. 
The reason and motive assigned by the State 
for such different procedure was that these 
cases needed a “Speedier Trial**. The Supreme 
Court held that the expression “speedier trial” 
was too indefinite to form the basis ot a rea¬ 
sonable classification. Their Lordships held that 
the grouping of certain cases and offences, for 

J the purpose of speedier trial was no good basis 

' for a differential treatment — 'State of West 
Bengal v. Anwarali’, AIR 1952 SC 75. 

(16) Closely following upon the above cases, 
another case came up before the Supreme Court 
wherein the identical question cf the validity 
of the constitution of Special Courts was in¬ 
volved, and the case of — ‘State of West 
Bengal v. Anwarali’, AIR 1952 SC 75 referred 
to above, came to be reviewed by the Supreme 
Court. This was an appeal against the judg¬ 
ment of the High Court of Saurashtra which 
confirmed the sentences passed on certain 
accused who had been tried under the Sau¬ 
rashtra State Public Safety Measures (Third 
Amendment) Ordinance 1949 (No. 66 of 1949). 
Under this Ordinance, the State was empowered 
to constitute special courts for the trial of 
certain classes of offences in particular areas 
to be notified by the Government. The proce¬ 
dure in regard to the trial of such cases by 
the special courts varied from the usual proce¬ 
dure in two matters, viz. (a) there was not to 
be trial by jury or with the aid of assessors; 
(b) the preliminary enquiry before a Magistrate 
and the committal by him to the court of 

• Sessions in Sessions Cases was done away 

* with. 

This Ordinance was attacked mainly on the 
ground that it allowed a discrimination being 
made between one accused and another, the one 
being tried by the ordinary courts under the 
established procedure while the other being 
subjected to a trial under the Special Procedure 
enjoined by the Ordinance. Here again the 
validity of the ordinance was impugned on 
the ground of its offending the fundamental 
right of the equal protection of the laws, 
conferred by the Constitution. This ordinance, 
it would appear, was promulgated with a view 
to put an end to the large scale nefarious 
activities of certain criminal gangs who were 
committing mass murders, and indulging in 
wholesale plunder, looting and dacoity. It was 
jound that the ordinary courts established in 
the land were not enough to cope with this 
surging wave of crimes in certain parts of 
^aurashtra The state of affairs that existed 
was brought to the notice of Their Lordships 
oi the Supreme Court by an affidavit filed in 
ini 8 regard by an Officer of the Home Depart¬ 
ment of the Saurashtra State. 

r u- ealing with the ^ove aopeal, Their 
u>rdships were impressed with the fact that 

rS ® xig ! ncies of the situation, and the arising 

rorf^iw- ra ° rd i nary state of alTairs justified the 
constitution of special courts, different from 

contrnf a S She ? , Cour . ts - in order t0 bring under 
some S # at !u °* riotousness prevailing in 

certL P v °f ‘ he State - The deviation in 
Se Wnl !ff PGCtS from th , e normal Procedure in 
ficat on^n? C8ses wa ? al J° 3 us t ifl ed. The classi- 

bv^Sneeiai and o(Tences being tried 

uy Special Courts was held to be valid and not 


offending Article 14 of the Constitution. The 
discrimination, if any was regarded as a ‘cus- 
crimination with reason’ and not cne without 
reason — ‘Raning Rawat v. State ot Sau¬ 
rashtra’, AIR 1952 SC 123 decided on 27th 
February 1952. 

(17) Quite recently after we had heard the 
arguments ‘in extenso’ in this case, another 
case was decided by the Supreme Court. In 
this case there were appeals against the judg¬ 
ment of the High Court at Bombay. These 
appeals were on behalf of persons who had been 
convicted and sentenced by the Special Judge, 
Ahmedabad. who was appointed under the Bom¬ 
bay Public Security Measures Act, Act VI of 
1947. This Act was impugned as being invalid 
as it sought to lay down a procedure for the 
trial of cases different from the established 
procedure under the Criminal Procedure Code. 

(a) The accused in the above cases were 
charged for various offences under Sections 394, 
397, 302 and 307 read with Sec. 34 oi the Indian 
Penal Code and Sec. 10(e) of the Arms Act. 
The Police Department applied to the District 
Magistrate, Ahmedabad to move the Bombay 
Government, to constitute a special court for 
the trial of these cases, and on such a requisi¬ 
tion, the Government of Bombay constituted a 
special court under Sec. 10 of the Bombay 
Public Security Measures Act. Simultaneously 
with this Order, the Government of Bombay 
in exercise of its powers under Sec. 12 of the 
aforesaid Act directed that Special Judge to try 
two particular cases, one of such cases being 
the case in which the appellants before the 
Supreme Court were charged. The cases were 
transferred from the file of the City Magis¬ 
trate to that of the Special Judge. The prose¬ 
cution evidence started on 19-1-1950 and it con¬ 
tinued when the constitution came into force. 
The Special Judge convicted the accused (ap¬ 
pellants before the Supreme Court) and sen¬ 
tenced them to death under Sec. 302/34 and to 
transportation for life under Sec. 307/34 and 
to varied terms of imprisonment for other of¬ 
fences for which they were charged. The ap¬ 
pellants appealed to the Bombay High Court. 
The sentences of death were confirmed by 
appeal to the Supreme Court under Art. 132(1). 

(b) On appeal the Supreme Court bv a ma¬ 
jority (Patanjali Sastri C. J. dissenting) set aside 
the conviction and ordered a retrial of the 
accused. Their Lordships held that in im¬ 
portant respects the special procedure prescribed 
by the Bombay Public Security Measures Act 
constituted a departure from the ordinary pro¬ 
cedural law and that was detrimental to the 
interests of the accused. They further held 
that it was not shown why the cases of accused 
had to be subjected to a special procedure. 
Finally their Lordships came to the conclusion 
that inasmuch as a discriminator;- procedure 
was adopted by the Special Judge after the 
coming into force of the Constitution, and in- 
asmuch as such a procedure had become void 
after the Constitution, the Special Judge had 
no jurisdiction to try the cases according to the 

T P o C c ‘ a , 1 , P ™ cedure ’ therefore the trial subsequent 
to 26-1-1950 was vitiated and hence the convic¬ 
tion could not be sustained. 

(c) The guiding principles ns to in what circum¬ 
stances an enactment would be regarded as 
invalid as violating the equal protection of the 
laws clause underlying Article' 14 of the Con¬ 
stitution, could be deduced from the three deci¬ 
sions of the Supreme Court referred to above 
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(18) The learned Counsel for the petitioners 
drew our attention to those provisions in the 
Criminal Procedure Code which were absent 
and wanting in the Special Judges Regulation, 
and argued that depriving the accused of those 
privileges amounted to a discrimination being 
made in the trial. He submitted that (a) there 
was no provision for committal proceedings, 
(b) that there was no provision similar 
to the one in the Criminal Procedure Code for 
confirmation by the High Court in cases of sen¬ 
tences of death or transportation for life, (c) 
that no provision had been made for revision to 
the High Court, (d) and that there was no 
power of transfer vested in the High Court. 
Incidentally it was also argued that there was 
no guarantee of a competent man being ao- 
pointed as a Special Judge as the power of 
appointment was left with the Chief Minister. 

(19) In the impugned Regulation what pro¬ 
cedure has to be adopted by the Special Judges 
has been mentioned in Sections G to 9. Section 
10 of the Regulation is an all-comprehensive 
section and is as follows: 

** ‘Subject to the provisions of this Regulation, 

the Code shall apply in respect of and in 

relation to proceedings before a Special Judge 

and subject as aforesaid a Special Judge 

shall be deemed to be subordinate to the 

High Court’.” 

It would therefore be clear that what is con¬ 
templated with regard to the procedure to be 
followed in the Special Judge’s Court is that 
the procedure prescribed under the Criminal 
Procedure Code would be followed, subject how¬ 
ever to such variations, modifications of the 
procedure as are mentioned in Sections 6 to 9 
of the Regulation. 

It would be advisable to refer to the parti¬ 
cular provisions of the Special Judges Regula¬ 
tion relating to the procedure to be followed in 
the cases triable by the Special Judge in order 
to determine how far those provisions are at 
variance with the established procedure under 
the Criminal Procedure Code. 

Section G enacts that a Special Judge could 
take cognizance of offences without the case 
being committed to him for trial and that he 
shall follow the procedure prescribed for war¬ 
rant cases. In this connection it has to be 
pointed out that the provisions in the Hydera¬ 
bad Criminal Procedure Code relating to 
the committal of cases to be tried 
by the Sessions Judge are different from 
similar provisions in the Indian Criminal Pro¬ 
cedure Code. Chapter 9 relates to the procedure 
to be adopted with regard to cases triable by 
Sessions Court and Sec. 267 therein states that 
in a case triable by a Sessions Court 
if any one of the accused or all the ac¬ 
cused apply to the Magistrate before whom 
committal proceedings are pending, that the case 
may be committed to the Sessions without any 
enquiry, the Magistrate shall send the case to the 
Sessions Court after framing the charge. Again 
it is open to the Magistrate to commit the case 
to the Sessions without taking any evidence if 
he is satisfied that there are sufficient grounds 
to commit the case to the Sessions Court. There 
is no such provision in the corresponding sec¬ 
tion of the Indian Criminal Procedure Code. 
The existence of such a provision in the Hydera¬ 
bad Cr. P. Code would imply that it is 
not necessary that there would be a two-fold 
enquiry, one before the Magistrate and the other 
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before the Sessions Judge. Under the above 
circumstances, it could not be said that by rea¬ 
son of the absence or omission of the committal 
proceedings the accused has been deprived of 
any right or privilege for the accused could not 
claim any right or privilege. Further the ab¬ 
sence of committal proceedings cannot be re¬ 
garded as affecting the accused prejudicially in 
the fair trial of the case. This view is supported 
by the weighty pronouncements of the Chief 
Justice of India and Mukherjee J. in ‘the Sau- 
rashtra Ordinance case’. His Lordship the 
Chief Justice observed: 

"Nor can the commitment proceeding in a 
Sessions Case be said to be an essential re¬ 
quirement of a fair and impartial trial though 
its dispensation may involve the deprivation 
of certain advantages which an accused per¬ 
son may otherwise enjoy. Thus the variations 
from the normal procedure are by no. means 
calculated to imperil the chances of a fair 
and impartial trial.” — ‘AIR 1952 S. C. 123 
at p. 125*. 

Mukherjee J. in the same case while comparing 
the provisions of the Saurashtra Ordinance with 
those of the West Bengal Special Courts Act, 
observed: 

"The Ordinance lacks some of the objectionable 
features of the West Bengal Act. Thus it 
has not taken away the power of revision, 
nor does it expose the accused to his being 
convicted of a major offence” — ‘AIR 1952 
S. C. 123 at p. 131. 

It would, therefore, be clear from the above 
observations that the absence of committal pro¬ 
cedure was not regarded as such a serious ob¬ 
jectionable feature as those specifically enume¬ 
rated. 

(20) Section 7 of the Special Judge’s Regula- * 
tion is innocuous for it reads as under: 

"Subject to the provisions of Sections 4 and 5 
a Special Judge shall have all the powers 
conferred by the Code on a Court of Sessions 
exercising original jurisdiction and in parti¬ 
cular may pass any sentence authorised by 
the law.” 

(21) Section 8 is as follows: 

“All the provisions of Section 7 of the said 
Regulation shall have effect in relation to 
sentences passed by a Special Judge as if 
every reference in the said Regulation to a 
special Tribunal included a reference to a 
Special Judge.” 

The said Regulation referred to in this Sec¬ 
tion is the Special Tribunals Regulation V of 
1358 Fasli. Section 7 of the Special Tribunals 
Regulation reads as follows: 

“7.(1) A Special Tribunal may pass any sen¬ 
tence authorised by law. 

(2) There shall be an appeal to the High 
Court from any sentence passed by a Special 
Tribunal which would have been appealable 
to the High Court under the Hyderabad Cri¬ 
minal Procedure Code if the sentence had been ^ 
passed by a Court of Session. But notwith¬ 
standing the provisions of the Hyderabad Cr. 
Procedure Code or of any other law for the time 
being in force or of anything having the force 
of law by whatsoever authority made or done, 
there shall, save as hereinbefore provided, oe 
no appeal from any order or sentence passed 
by a SDecial Tribunal and no court shall have 
authority to revise such order or sentence, or 
to transfer any case from a Special Tribuna 
or have any jurisdiction of any kind in re - 


1953 


Mono. 1 Ivi>ak v. IIv1‘KU.m;ad State (FB) (Sreenivasachari 



Hyderabad 39 


pect of any proceedings before a Special Tri¬ 
bunal and no sentence of a Special Tribunal 
shall be subject to or submitted for confirma¬ 
tion by any authority whatsoever. 

(2.A) For the purpose of the provision in 
sub-section (2) that no sentence of a Special 
Tribunal shall be subject to or submitted for 
confirmation by any authority whatsoever the 
■following sentences. shall, notwithstanding 
anything contained in any other law for the 
time being in force, be deemed to be sen¬ 
tences of a Special Tribunal, namely— 

(i) any sentence passed by a Special Tribu¬ 
nal from which no appeal is preferred 
to the High Court under sub-section (2); 
<ii) any sentence passed by a Special Tribu¬ 
nal and maintained by the High Court 
on an appeal so preferred; 

(iii) any sentence passed by the ffUh Court 
on an appeal so preferred in substitution 
for a sentence passed by a Special Tri¬ 
bunal. 


(2.B) Notwithstanding anything contained in 
any law for the time being in force— 

(i) any sentence of death passed by a Special 
Tribunal shall be carried into execution 
by causing the person sentenced to be 
hanged by the neck until he be dead; 

<(ii) warrants of commitments under sentence 
of death, warrants of execution of a sen¬ 
tence of death and any other instruments 
issued by a Special Tribunal for which a 
form is provided in Schedule IV to the 
Hyderabad Criminal Procedure Code 
shall, subject to any direction which may 
be made by Government in this behalf, 
be issued in such form as the Special Tri¬ 
bunal thinks fit.” 


Section 8 of the Special Judges Regulation 
says that all the provisions embodied in Sec¬ 
tion 7 of the Special Tribunals Regulation 
would come into operation in so far as ‘sen¬ 
tences’ passed by the Speciol Judge are con¬ 
fined. Therefore immediately a sentence is 
passed by a Special Judge the provisions of 
Section 7 of the Special Tribunals Regulation 
would come into operation and further pro¬ 
ceedings will be governed by the provisions 
contained therein. Section 7 of the Special 
Tribunals Regulation provides for appeals being 
filed in the High Court against such sentences 
passed by the Tribunal as could be passed by 
a Court of Session. Decidedly the Special Judge 
T invested with all the powers of a Sessions 
jjudge under the Criminal Procedure Code. 
Therefore if the Special Judge passed any sen¬ 
tence exercising his powers as a Sessions Judge, 
such a sentence is appealable. While in the 
preceding portion of Section 7(2) of the Special 
Judges (Tribunals?) Regulation an aopeal is 
auowed against any sentence of a Special Judge 
Unbunal?) the latter portion says that no ap¬ 
peal would lie from any sentence or order pass- 
cd by a Special Tribunal. It was urged that 
oythis provision the right of appeal had been 

* be * ace ft* ft does appear 
wat the power of appeal had been taken away. 

d ft be that the same section 'a 
ot a PPeal is conferred and in another 
the same section right is ex- 
. bar f? d? U is a wel1 established rule 
j . C10n that an enactment should be 
in such a way that each and everv- 

? ar l? should be 8‘ ven » meaning so 
to lead to harmony and not to mutual con¬ 


flict. We ought to make out a rational mean¬ 
ing which makes the words sensible. Reading 
sub-section (2) of Section 7 of the Special Tri¬ 
bunals Regulation as a whole, I would interpret 
the section as under; There is always a right 
of appeal to the High Court where the Special 
Judge (formerly Special Tribunal) passed a sen¬ 
tence which a Sessions Judge could pass from 
which an appeal was allowed under the Code. 
But in cases where the Special Judge (Special 
Tribunal) passed a less severe sentence such, 
as a Magistrate could pass, although under 
the Criminal Procedure Code, an appeal or re¬ 
vision would lie to the Sessions Judge, such 
right of appeal had been taken away. 

This cannot be a ground of complaint be¬ 
cause all the cases are before the High Court. 
Probably it might be said that by the taking 
away of the right of appeal to a Sessions Judge, 
the accused had lost the right of an appeal and 
a revision thereafter to the High Court. The 
fact that there is only one right of appeal can¬ 
not be a ground for holding the statute to be 
discriminatory. 

(22) Besides the provision relating to appeals 
to the High Court there is in Section 7 of the 
Special Tribunals Act a provision which bars 
a revision against any order or sentence, for 
the words therein are: ‘‘no court shall have 
authority to revise such order or sentence”. 


(a) It was argued that this particular provi¬ 
sion clearly took away the right of revision, 
and the deprivation of the right of revision is 
a material differentiation in procedure which 
prejudicially affected the accused and as such 
was hit by the decision of the Supreme Court 
in the case of — ‘Lachmandas Kevalram v. 
State of Bombay’. AIR 1952 S. C. 235. There 
is much force in this argument for, while point¬ 
ing out the departures from the normal proce¬ 
dure in the Bombay Public Security Measures 
Act. wherein there was no right of revision 
conferred, the majority of the Judges of the 
Supreme Court opined that depriving the ac¬ 
cused of his right to apply for transfer or for 
revision caused prejudice to the accused. But 
reading the Special Judges Regulation as a 
whole, I am of opinion that the power of revi¬ 
sion had not been taken away. Section 10 of 
the Regulation says that the Special Judge 
would be deemed to be subordinate to the High 
Court. When a Judge is subordinate to the 
High Court, his orders will alwavs be subject 
to the revisional jurisdiction of the High Court. 
The provisions of Section 7(2) of the Special 
Tribunals Regulation would only come into 
operation when a sentence is passed by a Spe- 
cia! Judge. The provisions of Section 7 of the 
Special Tribunals Regulation have been applied 
restrictive!}; I feel that there is no justifica¬ 
tion for holding that all the provisions of Sec¬ 
tion 7 of the Regulation have been brought in 

' en ,J n ?? Se ’ in the s P ecial Judges Regulation. 

(b) It was urged that the right of the ac¬ 
cused to move the High Court in revision as 
against any adverse order passed by the Judge 
had been withheld. My answer to this objec- 
tion js that the right to moye the High Court in 
its Revisional Jurisdiction had never been taken 
away, for as already elaborated by me above 
the Provisions of Section 7(2) of'the Regula¬ 
tion curtail the powers of appeal and revision 
if any, after a sentence is passed. No question 

r KT^ 0 n c C0Uld , a T ns ? against a sentence pass- 

2&?j 5E* geunder hispowers asa 
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(c) Whatever might have been the position of 
the law before the Constitution, after the Con¬ 
stitution, the High Court has powers of superin¬ 
tendence over subordinate courts under Art. 
227 of the Constitution cf India. Under Sec¬ 
tion 107 of the Government of India Act of 
1915, the High Court possessed revisional juris¬ 
diction under its power of superintendence over 
subordinate courts. It did exercise the Revi¬ 
sional Powers where Sec. 115, Civil Procedure 
Code or Sec. 439, Criminal Procedure Code did 
not in terms apply. But under Sec. 224, sub¬ 
sec. (2) of the Government of India Act. 1935 
(the appellate and) revisional powers of the 
High Court had been negatived. That the 
High Court's exercise of the powers of revision 
& exercising superintendence over subordinate 
courts had been negatived by Sub-s. (2) of S. 244 
of the Govt, of India Act 1935 is well borne 
out by the Federal Court judgment in the 
case of — ‘Pashupati Bharti v. Secretary of 
State’, AIR 1938 F. C. 1 at p. 3. It would ap¬ 
pear that under Art. 227 of the Constitution, 
there is no provision corresponding to sub-sec¬ 
tion (2) of Section 224 of the Government of 
India Act 1935, negativing the right of superin¬ 
tendence and Revision. Therefore the powers 
which had been negatived under the Govern¬ 
ment of India Act have been restored. This 
view of mine is also supported by the decision 
of the Calcutta High Court in the case of — 
‘Bimala Prosad v. State of West Bengal’, 55 Cal 
W N 86. Under Section 10 of the Special 
Judges Regulation the Special Judge is sub¬ 
ordinate to the High Court. If the Special 
Judge is subordinate to us we can always ex¬ 
ercise our revisional powers in correcting his 
orders. In our appellate jurisdiction conferred 
by Section 7(2) of the Regulation is included 
the revisional jurisdiction as well. 

(23) Much was made of the fact that the ac¬ 
cused could not move for transfer of the case. 
This argument, in my opinion, cannot have 
much force, for it is only when a Special Judge 
passes a sentence that Sec. 7(2) cf the Special 
Tribunals Regulation would be invoked and not 
otherwise. An application for transfer would. 
I expect, be made when the proceedings are 
pending before a Judge, and after the sentence 
has been passed no question of a transfer of 
the case would arise. My view is that the 
power given to the High Court to transfer cases 
under the Criminal Procedure Code is left in¬ 
tact and has not been taken away or curtailed. 

(24) It was pointed out that the beneficial 

provisions in Section 302 of the Hyderabad Cri¬ 
minal Procedure Code relating to a further 
confirmation of sentences by other authorities 
had been expressly taken away by virtue of 
Section 8 of the Special Judges Regulation read 
with Sec. 7(2) of the Snecial Tribunals Regula¬ 
tion. S. 7(2) of the Special Tribunals Regula¬ 
tion says: “.no sentence of a Special 

Tribunal shall be subject to or submitted for 
confirmation by any authority whatsoever’*. 
Obviously, the state of confirmation of a sen¬ 
tence comes in only after a sentence is passed. 

In the first place?, the petitioners can have 
no grievance on this score for the question of 
confirmation of a sentence would arise only 
where the sentence passed is of imprisonment 
of more than 10 years or of transportation for 
life or of death. Section 20 of the Hyderabad 
Criminal Procedure Code enacts that where the 
sentence passed is imprisonment of more than 10 


years, such sentence shall not be executed until 
confirmation by the High Court. Likewise, 
where the sentence is one of transportation for 
life, the sentence snail not be executed until 
confirmed by the Government and where the 
sentence is one of death, the sentence can be 
executed only after H. E. H. the Nizam had 
given the sanction. In all cases where the 
sentences have been as mentioned above, the 
file should be submitted to the High Court un¬ 
der Section 302 of the Criminal Procedure Code. 
Undoubtedly there are safeguards provided for > 
the matter being gone into by more than one 
authority. But those provisions cannot help the 
petitioners for in no case have the petitioners 
been sentenced to more than ten years imprison¬ 
ment. It is well settled that no party who is 
not affected by any objectionable procedure can 
have any ground for complaint. The observa¬ 
tions of Das J. in the case of — ‘Ranning v. 
State of Saurashtra’, support this view. His 
Lordship observed: “In my opinion, the ap¬ 
pellant can have no right to complain if he has 
not been aggrieved in any way by any unjust 
or arbitrary classification.” — ‘AIR 1952 S. C. 

123 at p. 134. 

The cases are all before the High Court and 
they would be reviewed and the object of con¬ 
firmation is very well fulfilled in these cases. 
Power of confirmation not having been provided 
for is therefore of no great consequence. I 
might herein refer to the observations of 
Brough J. in the case of — ‘Jailal Sahu v. Em¬ 
peror’, reported in 22 Pat 565: AIR 1943 Pat 
346 at p. 349. 

“By virtue of Sections 31 (2) and 374 such a 
sentence so passed is of no elTect until con¬ 
firmed by the High Court. Section 3 makes 
no reference to confirmation, it might perhaps ^ 
have been better if it had. but I do not think 
the omission is material. An appeal or appli¬ 
cation in revision does not follow automati¬ 
cally from a sentence, and. therefore, the right 
to appeal and the liability to review had to 
be expressly conferred. But under the Code 
what is generally known as “death reference” 
follows automatically on the passing of a 
death sentence by a Sessions Judge. I see 
no reason why the same consequence should 
not follow from the sentences which are to 
have clTect as if they had been so passed by 
a Sessions Judge.” 

(25) The next ground of attack as regards the 
validity of the Special Judges Regulation is 
that the selection of the cases to be tried by 
the Special Judge had been left to the unfetter¬ 
ed discretion of the Chief Minister or by a 
person authorised by him in this behalf (vide 
Sec. 5 of the Regulation). It was, therefore, 
argued that this amounted to a delegation of 
the authority by the Legislature to the execu¬ 
tive and such delegation was bad in law. A 
reading of Section 5 of the Regulation would 
make it clear that the Special Judge is em¬ 
powered to try such offences of which the trial ' 
was pending before the Special Tribunal, as 
are made over to him for trial by the Chief 
Minister or by the Authority authorised by 
him, and secondly the Special Judge is also 
empowered to try such offences as may be made 
over to him by the Chief Minister after tne 
commencement of this Regulation. This classi¬ 
fication comes to this that all those cases wluctt 
were pending before the Special Tribunal, the 
Special Judge would be empowered to try, on 
their being transferred to him by tne Lniei 
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Minister or one authorised by the Chief Minis¬ 
ter in this behalf. In addition to the above 
class of cases the Special Judge is empowered 
to try such case> also which are sent to him 
by the Chief Minister or one authorised by him 
after the commencement of this Regulation. 

The power given to the Government to send 
particular cases to a Special Court is not pecu¬ 
liar to the Special Judges Regulation now sought 


to be impugned but identical provisions are to 
found in similar enactments, viz., the West 
Bengal Special Courts Act of 1930 and the 
Saurashtra State Public Safety Measures Ordi¬ 
nance of 1943 (as amended by the third amend¬ 
ment Ordinance of 1949). For a better elucida¬ 
tion and comparison of the particular provisions. 
I have put the relative sections in parallel 
columns: 


West Bengal Special 
Courts Act. 


Saurashtr;'. Orlinjuicc. 


Sec. 5(1) "A special Court 
shall try such offence* or 
classes of offences or cists or 
classes of cases as the State 
Government may, hy general 
or special order in writing, 
direct.” 


Sec. 11. The Special Judge 
'hall try >uch offence* or 
classes of offences or such 
ca^s or classes of cases as the 
(loverninent may hy general 
or sjcciil order in writing 
direct. 


Hy.lerah.i4 Special Judge*' Regulation. 


Set ion .ill)—L very Srx-ial Jnl;e diall try 
(u) such offence? of which the !•;[..] was iir.inc- 
diately before 11th Dcccmhr 19If*, jen line before u 
Special Tribunal deemed under sub-.*. (-) of S. 3 to 
have been dissolved <m that date a; arc made over 
to him for trial by the Chief Minister or by a person 
authorised by the Chief Minister in this behalf ; 

(bl such oilcnces as are after tl.o commencement 
of this Regulation made over to Lim for trial by the* 
Chief Minister ur by a person auri.orise.1 by the 
Chief Minister in this behalf. 


A comparison of the relevant provisions in the 
akin enactments would show that the words 
used are ideutical. So far as the West Bengal 
Act and the Saurashtra Ordinance are concern¬ 
ed, the words arc the same while, in the Hydera¬ 
bad Special Judges Regulation, the words used 
are different, "The Chief Minister would trans¬ 
fer offences” and not particular cases. One 
cannot help remarking that the Regulation has 
been most inartistically drafted, why —1 might 
say—clumsily worded, but that would not by 
4 itself render the provisions of a statute invalid 
. if it does not violate any established principle 
oi law. It is not given to the Chief Minister or 
ms nominee to pick out any individual case. 
™ of Sec. 5(1) (a) arc “Such offences of 
which the trial was immediately before 15th 
iJecernber 1949 pending before a Special Tri¬ 
bunal . Cases’ are to be contradistinguished from 
offences . If one is to go by the actual words used 
if a j Regulation the Regulation cannot be re¬ 
garded as discriminatory on the face of it As 
observed by Das J. in - ‘the Saurashtra Ordi- 
^ance Case’, 1952 S C J 168 those words do not 
contemplate any particular offender or any 
particuiar accused in any particular case. “The 

?A sl 5 c * tl0 A n of fences by itself is not cal¬ 
culated to touch any individual as such” 1952 

q'JV- 168 i », lh ? refore follows that in so far 

Uon ai th n 5<b) .u f l h , e . Hyd - Spl - Judges Regula- 
to ,l Se . S the . C . hie f Minister or his nominee 

thAQ^ ect - V 1 , 1 , certain offen ces be sent over to 
eanrv,? K 13 Jud * e * or bein S tried that provision 
i bein « discriminatory and 

" ofL 0 St n i?u!ta pr ‘ ,,ciples imdOTl) ' in8 Art - 

vesW I?' e .K oft - adva P c e d argument that the 
lSislati.ri th fnthonty m the executive by the 
offenwKm . m * the ,matter as to what classes of 

w2 also Tad t0 be Se i nt t0 the Special fudges 
learnpd r^ d ’, ^ as , also - DUt forward by the 

ment 1f C at ffl u* th( ?,P? titioners - This argu- 
anv f„jL at al ^ could be said to have had 
the £« be sustained now in view of 
Supreme fW* th< i • Pr ‘^ y Council and of the 

deleg a Tion C Af i makmg lt . cIear that it is no 

entrustment ^of h th power ° f the legislature but 
of the wiewf the carrying out of the policy 
legislature. This question came up for 


decision before the Federal Court in connection 
with liie Special Criminal Courts Ordinance 2 
of 1942 and the Federal Court by a majority 
held that the Ordinance in so far it vested in 
the Executive, the power to send any case or 
group of cases to a Special Court, was open to 
the objection that there was in the executive 
an absolute and unfettered discretion without 
the policy or direction of the legislature as re¬ 
gards the way in which the power has to be 
exercised — -Emperor v. Banwarilal’, AIR l«J4:i 
F. C. 36. This view did not find favour with 
their Lordships of the Privy Council when the 
case went up in appeal to the Privv Council 
and while negativing the above objection their 
Lordships observed: 

"This is not delegated legislation at all. It 
is merely an example of the not un-common 
legislative arrangement by which local appli¬ 
cation of the provision of a statute is deter¬ 
mined by the judgment oi a local bodv as 
to its necessity.” — ‘Emperor v. Banwarilal 
AIR 1945 P C 48 at p. 51. 

The practical position has been very well point- 
eel out by Rowland J. in the case already re¬ 
ferred to — ‘Emperor v. Benoarilai\ AIR 1943 FC 
36. although this view of the learned Judge was 
the minority view. The learned Judge expresses 
himselt m these terms: 

“If indeed to pass that order under Sec. 5 oi 
the Criminal Courts Ordinance is to legislate 
and if only the legislature can do it. then to 
validate such a trial as the trial of the res¬ 
pondents, the Governor-General ought to have 
passed a special ordinance enacting that Ban- 
wanlal Sharma and others be tried by the 
Special Magistrate for the offences with which 
hey are charged. This is not the usual 
legislative practice in modem times Where 
the legislature normally lavs down the prin- 
eiple .which it is the duty of the executive 

sary°orders!” ^ ° Ut by passins the ne «*- 

The Supreme Court has laid down the principles 
to delegation of legislation in the Pre- 

«K e I ere r nce J , ?? de t0 the Supreme Court 
where their Lordships have held this would 

not amount to an illegal delegation of legislative- 

power because the executive must be considered 
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to be acting in a subordinate position. (Vide ‘In 
ie Article 143 of the Constitution of India and 
Delhi Laws Act (1912, etc., AIR 1951 SC 332’.) 
this view has been further confirmed in a sub¬ 
sequent case of the Supreme Court, namelv, 
the case of — Raning Rawat v. The State of 
Saurashtra'. AIR 1952 S. C. 123 decided by the 
Supreme Court on Feb. 27. 1952 in which case 
Mukherjea J's. observations may be summarised 
as follows: The vesting of authority in the 
State Government by Ordinance to select of¬ 
fences for trial by Special Courts is not in any 
way unreasonable and does not offend against 
the_ equal protection clause in our Constitution 
1952 S. C. J. 168'. I might herein quote the 
words of the Chief Justice of India in the case 
of the — 'State of West Bengal v. Anwar Ali\ 
AIR 1952 S. C. 75 at p. 78. His Lordship said: 
“The discretion vested in the State Govern¬ 
ment in selecting cases for references to a 
special Court may not be subject to judicial 
review and may in that sense be absolute, 
but that is very different from saying that it 
was ‘intended’ to be arbitrary.” 

(27) I might straightaway say that it is 
settled law today that the fact that there is 
likelihood of sometimes the power given to the 
executive being abused would not make the law 
itself invalid. As I have already pointed out the 
Regulation, as it stands, does not empower the 
Chief Minister or his nominee to single out 
any particular individual and send his case to 
the special Judge for trial. The fact that there 
is a likelihood of the Executive misusing its 
powers cannot invalidate an enactment fair on 
the face of it. This proposition if further 
strengthened by the observations of the late 
Chief Justice of India (Kania C. J.), in the case 
of — ‘Dr. N. B. Khare v. The State of Delhi’. 
His Lordships’s observations were to the fol¬ 
lowing etlect “abuse of the power given by law 
sometimes occurs but the validity of the law 
cannot be contested because of such apprehen¬ 
sion” — ‘Dr. N. B. Khare v. State of Delhi’, 
1950 S. C. R. 519 at p. 526. 

(28) I have already indicated in the fore¬ 
going paragraph that the question of the proce¬ 
dure under the Special Judges Regulation being 
less advantageous than the one prescribed by 
the Criminal Procedure Code does not arise in 
these cases at all. It would be clear that none 
of the objectionable features which were point¬ 
ed out by the counsel for the petitioners is such 
as to lead to a conclusion that the petitioners by 
reason of their having had to take the trial be¬ 
fore the Special Judges were in a more dis¬ 
advantageous position than other ollenders who 
Committed similar offences and were placed 
before the ordinary courts for trial. I would 
here quote Weaver from his Book on Consti¬ 
tutional Law. The learned author says: 

“Class Legislation is that which makes im¬ 
proper discrimination by conferring particu¬ 
lar privileges upon a class of persons arbi¬ 
trarily selected from a large number of 
persons all of whom stand in the same rela¬ 
tion to the privilege granted and between 
whom and the persons not so favoured no 
reasonable distinction or substantial difference 
can be found.” (Weaver’s Constitutional Law 
page 397). 

What is the particular privilege. I ask. which 
has been conferred on the individual taking his 
trial before the ordinary court which these 
petitioners have been deprived of. Could it be 


said that there has been an intentional or pur¬ 
poseful discrimination? 

(29) In the view that I have taken, I hold 
that there has been no deviation from the es¬ 
tablished procedure in the trial of the case of 
the petitioners, and the trial cannot, therefore, 
be held to be invalid. These cases will now go 
before the Division Bench for hearing on the 
merits. 

(30) M. A. ANSARI J.: Ten appeals by the 

accused, two by the State against acquittals 
and three revision petitions for the enhance¬ 
ment of sentences, in all fifteen cases, 
have been referred to this Full Bench, 
because certain common and important 
legal issues are involved in their deci¬ 
sions. The main question is about the legality 
of the sentences by the Special Judges after 
the inauguration of the Constitution in cases 
transferred to them for trials under Section 5 
of the Hyderabad Special Tribunals (Termina¬ 
tion) and Special Judges (Appointment) Regu¬ 
lation (No. 10 of 1359 Fasli), hereinafter 
referred to as ‘the Regulation’, before January 
25. 1950. The Regulation came into force from 
the date of its publication in the Ja- 
riaa on Bahman 13. 1359 Fasli (De¬ 

cember 13, 1949) and Section 3 terminates from 
December 16, 1949, all Special Tribunals ex¬ 
cept the Fourth, which had earlier been con¬ 
stituted under S. 2 of the Special Tribunals 
Regulation (No. 5 of 1358 Fasli). Both these 
enactments provide special procedures for the 
trials of the offences or cases transferred to these 
special Courts and omit certain safeguards 
allowed to the accused under the Hyderabad 
Criminal Procedure Code. They also authorise 
delegation of the power of transfer to persons 
other than the Chief Minister. The Notifica- » 
tion (Home Department No. 10) relates to the 
delegation under Section 5 of the Regulation 
and was made on Bahman 17, 1359 Fasli (De¬ 
cember 17, 1949), whereby all the Civil Ad¬ 
ministrators of the Districts were within their 
respective jurisdictions authorised to exercise 
the powers of the Chief Minister. Under it, the 
Civil Administrators of Karimnagar and Osma- 
nabad Districts issued orders authorising the 
Special Judges appointed for the districts to try 
the cases before us. The relevant orders are 
not on the records of any of the appeals; nor 
were they published in the Jarida. The Ad¬ 
vocate-General has, however, furnished us with 

a copy of the order by the Civil Administrator 
of Karimnagar in the Baquer Hussain’s case 
and the Advocate of the accused has filed a 
certified copy of the order by the Civil Ad¬ 
ministrator of Osmanabad in Mohd. Hvder’s and 
Quadri’s appeals, which was given to Moham¬ 
mad Hyder in the lower Court. They purport 
to have been made on January 20 and 23, 1950. 

(31) It is argued on behalf of the accused- 
appellants, who are six in number, that as the 
charge-sheets in all the cases from the Osmana- 4 
bad District were received by the Special Judge 
after the inauguration of the Constitution of 
India and the main proceedings in the case be¬ 
fore the Special Judge at Karimnagar started 
after such a date, the Regulation being discri¬ 
minatory is violative of Article 14 of the Con¬ 
stitution, and void under Clause (1) of Article 
13, so that the appellants have been deprived 

of their liberties according to procedure not 
established by law. Secondly, it has been 
argued that Section 5 of the Regulation autno- 
rised delegation to persons; but the Notification 
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(Home Department No. 10) authorises all Civil 
Administrators and such a delegation to offi¬ 
cials cannot be regarded as cne to persons, 
hence it is bad in law. The third argument is 
that the Chief Minister or the persons autho¬ 
rised by him can under Sub-s. (1> of S. 5 of the 
Regulation vest the Special Judges with the 
jurisdiction to try offences whose trials were 
immediately before December 15. 194!). pending 
before the Special Tribunals dissolved by Sec¬ 
tion 3, or such offences as were after the com¬ 
mencement of the Regulation made over to 
them; but the orders transferred particular cases 
of the appellants to the Special Judges, who 
thereby acquired no jurisdiction and the con¬ 
victions in these circumstances are bad. It is 
further urged that no question of exercise of 
power under sub-sectiGn (2) of Section 5 of 
the Regulation arises as the cases were not 
transferred from the ordinary Courts to the 
Special Judges. If the word “offences” used 
in sub-section (1) of Section 5 be construed to 
mean “ cases”, as has been urged by the learned 
Advocate- General, the first and the third argu¬ 
ments referred to above become closely linked 
and together raise the important constitutional 
issue as to whether the Regulation is violative of 
Article 14 of our Constitution. In — 'Abdur 
Rahim v. Pinto’. AIR 1951 Hyd. II. a Full Bench 
of this Court, of which two of us were members, 
dealing with Sections of the Special Tribunals 
Regulation, had come to the conclusion that some 
of them were violative of Art. 14; but as they 
were severabale from the valid provisions of the 
enactment and did not operate in a manner sub¬ 
stantially different to the ordinary Criminal Pro¬ 
cedure, the trial of the accused in the case could 
proceed before the Fourth Special Tribunal. Since 
then, the Supreme Court has made important 
pronouncements in cases challenging the con¬ 
stitutionality of enactments relating to the spe¬ 
cial criminal procedures similar to those con¬ 
tained in the Regulation. In — 'The State of 
West Bengal v. Anwar AH’. AIR 1952 S. C. 55, 
certain words in Section 5(1) of the West Bengal 
Special Courts Act were held by the majority 
of the Supreme Court to be void as they in¬ 
fringed the guarantee given by Article 14 of the 
Constitution. Then in the case of — ‘Raning 
Rawat v. The State of Saurashtra’, 1952 S. C. J. 
168, similar provisions in S. 11 of the Saurash¬ 
tra State Public Safety Measures (Third 
Amendment) Ordinance, No. 66 of 1949 
were considered by the majority not to be 
invalid or ‘ultra vires’. In the light of these 
authorities, we have to examine afresh the 
constitutionality of the Regulation as well as the 
binding character of the decision in — ‘Rahim’s 
case. If the Regulation be held to be based on 
no classification or one with no rational relation 
to its object and discriminatory, the convictions 
and sentences of the appellants, as well as the 
aC ?oo\t?] s * n cases will have to be set aside. 

(32) Before dealing with the legal issues, cer¬ 
tain relevant facts in each case should be given, 
inese appeals may be classified according to the 
accused, who have filed them, and on this basis 
iney can be divided into three sets. The first 
consists of four appeals by Mohammad Hvder, 
who was the First Taluqdar (Collector) of the 
usmanabad District immediately before the 
police Action In this group can also be includ- 

?n iv> e a f a ? Pea it by i he j? tate gainst his acquittal 
in what is called the Opla Murder Case, as well 

I? *V e revision Petitions for the enhance¬ 
ment of his sentences in what is called the 


Killari Dacoity Cases. The group is thus divisi¬ 
ble into two parts: one consisting of the two 
appeals in the Opla Murder Case and the other 
of the three appeals and equal number of revi¬ 
sion petitions in the Killari Dacoity Cases. 

(33) The First Information Report in the Opla 
Murder Case, dated Isfandar 24, 1358 Fasli 
(January 24. 1949), was filed before the District 
Magistrate of Osmanabad and alleges that the 
accused on April 29. 1948. when he was return¬ 
ing from the village Gadh, caused twelve per¬ 
sons, who were proceeding with three cart loads 
of groundnuts from the village Opla within the 
Barsi enclave to Sholapur District through a 
road in the Hyderabad State territory, to be 
arrested by the Patnans, accompanying him, 
took them to Osmanabad town and in the fol¬ 
lowing night had them shot dead. The order- 
sheet of the Magistrate of Mehir 22. 1358 Fasli 
(August 22, 1949) mentions that the case shall 
be heard by the Special Tribunal; but the re¬ 
cord does not appear to have been sent there. 
However, Exhibit 18. which is dated August 9, 

1949, and is a copy of the order by the Civil 
Administrator of Osmanabad. shows that the 
Officer had. in exercise of the powers vested 
in him by the Government Notification No. 28 
of 7th Ardebehest 1358 Fasli {March 7. 1949), 
under Section 3 of the Special Tribunals Regula¬ 
tion, directed a list of cases to be sent for trial 
to the Special Tribunal ‘A*. The Opla Murder 
case is the last but one in the list accompanying 
the order. No records of the Special Tribunal 
are available to show whether it ever proceeded 
with the trial of the cases. There are some ini¬ 
tials on the first paper of the record of the 
case, which gives a list of the documents ac¬ 
companying the charge-sheet and bears the date 
of August 29, 1949. The Advocate-General says 
that they are of the President of the Tribunal 
‘A’. The Tribunal appears to have proceeded 
no further when the next order of the transfer 
was made. There is no order of the authority 
on the record transferring the case to the 
Special Judge under the Regulation; but Mr. 
Peerbhoy in the course of his argument gave 
us a copy of an order by the Civil Administra¬ 
tor of Osmanabad, which is dated January 23, 

1950, and since then the Advocate of the ap¬ 
pellant has fildd the certified copy of the order 
which reads as follows: 

“In exercise of the powers vested in me under 
Government Notification No. 10... I, Capoor. 
Civil Administrator, Osmanabad. hereby 
direct that the following cases on the file of 
the Special Tribunal 'A\ which have been 
withdrawn from that Tribunal, shall be sent 
t0 Court . °* the Special Judge. Gulbarga 
V s 7 anabad * * or according to law.” 

(34) A list of twenty-eight cases follows, the 
Opla Murder case being No. 15. The Special 
Judges order-sheet, however, shows that the 

received by him on February 1 . 
1950. The offences in the charge-sheet alleged 
1° ha ^, committed are under Sections "66. 
243 and 330 of the Hyderabad Penal Code, the 

flSn, 8 * 6 ', 243 ^ eing undcr the Hyderabad 
Criminal Procedure Code exclusively triable bv 

tne court of Sessions though without jury or 
Til 0t . as s e s s °rs; but on committal to him 
^Special Judge, as authorised bv Section 6 

° f -J he * Regu atl0n ’ l l00k cognizance of the case 
without any committal proceeding, tried it as 
3 .™ ar ™ nt cose, and finding the appellant 
guilty of abducting in order to murder under 
Section 301 of the Hyderabad Penal Code. 
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which cHence is also exclusively triable by 
Sessions Court under the Hyderabad Criminal 
Procedure Cede, sentenced him to undergo 
rigorous imprisonment for ten years, as well 
as pay a fine cf Rs. 5.000/- or in default a 
further period of two years. He disbelieved 
the evidence of Ramchander. P. W. 25. about 
the order ox shooting and acquitted the accused 
of the charge of murder. The accused has 
under Section 8 of the Regulation, which 
preserves and incorporates in the Regulation 
Section 7 of the Special Tribunals Regulation, 
hied the appeal against the sentence and the 
State has under Section 9 of the Regulation 
appealed against the acquittal. 

(35) The Killari Dacoitv Cases in which 
Mohammad Hyder has filed three appeals and 
the State revision petitions comprise cf 
three main cases. The allegations against the 
appellant in them are that a Police Station 
living been burnt, the appellant along with 
several other police officials visited Killari, a 
village in Latur Taluqa, within the Osmana- 
bad district, for the purposes of searching it: 
he posted police pickets round the village, and 
the party accompanying him entered several 
houses of the residents: during the search 
valuables from some of the houses were taken 
away: and when complaints were made to the 
appellant he connived. Nine First Information 
Reports for taking of such valuables were filed 
on March 10 and 11, 1949 before the District 
Magistrate of Osmanabad, whose order-sheets 
of Amardad 23, 1353 Fasli (June 23, 1949) in 
all the cases show that the Civil Administrator 
of Osmanabad has written to him about the 
trials of the cases by the Special Tribunal; but 
no records were sent to the Tribunal. It ap¬ 
pears from the records of the cases that on 
5th/7th September, 1949, the Civil Administra¬ 
tor of Osmanabad, had, in exercise of powers 
under the Notification directed the cases to be 
sent to the Special Tribunal ‘A* for trials; but 
the records of the Tribunal in the cases also 
are not available, and on the first papers in 
each case which contain the lists of the docu¬ 
ments accompanying the charge-sheets, there 
are the same initials dated September 12, 1949, 
which are said to be that of the President of 
the Tribunal. After the passing of the Regula¬ 
tion. the Civil Administrator of Osmanabad on 
January 23, 1950, passed the order, which has 
been already referred to in connection with 
the Opla Murder Cases, and the numbers of 
the nine Killari cases in the list accompanying 
the order are from 17 to 25. The order-sheets 
of the Special Judge in all the cases, however, 
show that the records were received by him 
on February 1, 1950, and he tried them in three 
main groups, each consisting of three cases. 
The offences against the appellant in all the 
charge-sheets are of abetment of dacoity under 
• Section 66 read with Section 330 of the Hyde¬ 
rabad Penal Code, which were under the 
Hyderabad Criminal Procedure Code triable by 
the Sessions Courts, as well as by the Magis¬ 
trates. The Special Judge tried them as war¬ 
rant cases and having found the appellant 
guilty of the abetment sentenced him to two 
years’ rigorous imprisonment and a line of Rs. 
5.000/- in the one, a year and six months in 
the second, and two years in the third, all the 
sentences were to run concurrently. Against 
these, the accused has filed three appeals and 
the Government the revision petition. The 
appellant because of the trials by the Special 


Judge has lost one right of appeal; for had he 
been tried by ordinary Magistrates he would 
have under Section 336 of the Hyderabad 
Criminal Procedure Code a right of appeal to 
the Sessions Court, and from the Sessions 
Judgment, a second appeal under Section 333 
of the Code to the High Court. 

(36) Now, I come to the second group of 
appeals, which arise from the Apsinga Dacoity 
cases. It consists of two appeals by one Syed 
Mohd. Quadri, an ex-Tahsildar of Tuljapur. and 
three by other persons Revayya, Deoba and 
Pooniah. The accused have been convicted in 
two cases of the oifence under Section 383 of 
the Hyderabad Penal Code, which corresponds 
to Section 454 of the Indian Penal Code and 
sentenced. Quadri has filed appeals in both the 
cases; but the others have appealed only in 
one. Mohd. Hyder was also charged in both 
the cases; but has been acquitted. Only one 
appeal in one of the cases has been filed by 
the State against acquittals of the appellants, 
as well as of Mohd. Hyder of the offence of 
dacoity under Section 330 of the Hyderabad 
Penal Code. Thus this group consists of six 
appeals. The facts relating to these cases are 
that Apsinga is a village situated in Tuljapur 
Tahsil. within Osmanabad District, and on 
Amardad 20, 1357 Fasli (June 20. 1948), people 
from the then adjoining Indian territory came 
to take back their cattle which have been 
lifted by the Razackars of the village. This 
caused fright among the residents of the village 
and about twelve persons fled from the place. 
The appellant Quadri with Mohd. Hyder and 
other Police Officers reached the village on 
June 22, 1948, and houses of some residents 
were looted on the plea that the properties 
left by the absent persons were to be removed N 
to the Tahsil at Tuljapur for safe custody. On 
Farwardi 4, 1358 Fasli (February 4, 1949), six 
First Information Reports relating to the taking 
away of such things from the houses of six 
residents were filed before the District Magis¬ 
trate of Osmanabad. On the record of each 
case, there are copies of the order of the Civil 
Administrator of Osmanabad, dated August 9, 
1949, directing these cases to be tried by the 
Special Tribunal ‘A’: but like the earlier case, 
no records of the Tribunal are available; and 
on the first papers of each case which mention 
the charge-sheets and the list of the papers 
accompanying them are the initials with date 
of August 29, 1949. After the Regulation and 
according to the copy furnished to us by the 
Advocate for the accused, the Civil Admini¬ 
strator of Osmanabad on January 23, 1950. 
directed the Special Judge to try the cases and 
their numbers in the list of cases accompanying 
the order are the first six. The charge-sheets 
filed in these cases are for the offences under 
Section 66 read with Section 330 of the Hyde¬ 
rabad Penal Code and were received by the 
Special Judge on February 1, 1950, and are 
against seventeen accused, all of them except 
six being shown as absconding. The six cases 
were tried under the Regulation in two groups, 
each consisting of three charge-sheets and hi 
both the Special Judge acquitted all the ac¬ 
cused of the offences of dacoity; but held tne 
four accused, who have appealed, guilty of tne 
offence under Section 383 of the Hyderabad 
Penal Code. He sentenced Quadri in eacn 
group to two years’ rigorous imprisonment, 
with a fine of Rs. 2000 and in default to a 
further period of six months imprisonment 
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directed the punishments in both the cases *o 
run concurrently. By their trials under the 
Regulation the appellants have lost, one right 
of appeal. This ends all the cases from the 
Osmanabad District. 

(37) The iast main group consist? oi only 
one appeal by Baquer Hussain, who is an v\- 
Tahluqdar of Karimnagar dislrici. T iie First 
Information Report in his rase i„ dated Thir 
16, 1353 Fasli (.May 16. 1949) and alleges that 
T on September 10. 1947. he along with a party 
of police visited a village in Sircilia Taluq. 
Karimnagar District, where he compelled the 
Mali-patel to take down the National Flag from 
a tree and on his expressing inability tu climb 
caused him to be bc-alcn by persans accom¬ 
panying him, he further ordered the police to 
enter several houses in the village for purposes 
of search, whereupon considerable properties 
were taken away. The Information was filed 
before the District Magistrate: but on the 
record of the case is a copy of an order by 
the Civil Administrator of Karimnagar. direct¬ 
ing the case to be tried in the Court of the 
Special Tribunal ‘A*. There is nothing to show 
how far the Tribunal proceeded with the case, 
or by what order the case was transferred to 
the Special Tribunal IX: for on the charge- 
sheet in the case, which is for the offences 
under Sections 270 and 288 of the Hyderabad 
Penal Code corresponding to Sections *330 and 
348 of the Penal Code, there is an endorsement 
of November 1949, by one Shabbir, who was a 
Member of the Special Tribunal No. IX. direct¬ 
ing the case to be taken on file and posted 
for November 29. 1949. Again, there is nothing 
further on the record to show how far this 
* Tribunal proceeded with the case. The next 
important date is of January 15. 1950. when 
the order-sheet of the Special Judge for 
Karimnagar directs the case to be taken on 
record and posted for January 31, 1950. This 
date cannot be taken as having begun the 
proceeding, for according to the copy of the 
letter of the Civil Administrator of Karim¬ 
nagar, which the Advocate-General has filed 
before us and which is dated January 20, 1950, 
the case along with others was sent from the 
Special Tribunal IX to the district Magistrate 
for trials by the Special Judge for Karimnagar 
and Warangal districts. The order-sheet of 
;{J e . Special Judge for January 31. 1950, says 
mat the list of witnesses is long and the Gov¬ 
ernment Prosecutor is to scrutinise and file a 
hst on February 18. 1950. This date, in mv 
opinion should be deemed to have begun the 
proceeding against the accused and it is after 
the inauguration of the Constitution. The 
Judge conv icted the appellant of offen- 

71M? l lu er T? e f ti0nS 270 ’ and 288 read With s - 

Wm ♦ . Hyderabad Penal Code and sentenced 
mm to rigorous imprisonment for four vears 

rl so , found him guilty under 

dqSpH 430 ° f 4 the H ^ derabad Penal Code and 
JKS * sentence of three years, all these 

ed hL fii'TfJ 0 run conc urrently. The accus- 
sentenL* t the appeal a g ains t the aforesaid 
, lc | s - J m ay mention here that the offence 
under Section 270 of the Hyderabad PenS 
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1. The Civil Administrators of Osmanabad 
and Karimnagar Districts directed specific 
cases to be tried by the Special Tribunal 
‘A’. 

2. There is r.o order of any competent 
authority vesting the Special Tribunal 
IX with jurisdiction to try the case of 
Baquer Hussain. 

3. The orders of the Civil Administrators of 
Karimnagar and Osmanabad of January 
20. and 23. 1950. transferred specific cases 
from the Special Tribunals to the Special 
Judges without indicating under which 
sub-sections of Section 5 of the Regulation 
they were making the orders. 

4. The list in the order of January 23, 1950. 
by the Civil Administrator of Osmanabad 
contains cases against other accused also 
whose numbers in the list are 16. 26. 27 
and 28 and the grounds for this inclusion 
with the appellant’s cases are not clear. 

5. Although, the particular orders are of 
dates prior to the coming of the Consti¬ 
tution, the proceedings in all the cases 
began and ended after the inauguration. 

6. There is no affidavit by any responsible 
person showing the circumstances in 
which the Regulation was passed or the 
particular orders were made. 

(39) Before dealing with the main legal 
issue. I would consider the argument of the 
learned Advocate-General that the orders of 
the Civil Administrators having been made 
before the coming into force of the Constitu¬ 
tion, the proceedings initiated thereupon are 
not affected by the inauguration. In support of 
this argument, he relies on the case of — 
‘Keshavan Madhava Menon v. State of Bom¬ 
ba/, AIR 195! SC 128: 1951 SCJ 182. where 
the majority of the Judges of the Supreme 
Court have held that a prosecution started 
against a person in respect of a pamphlet pub¬ 
lished in September. 1949, for an offence under 
Section 18 (1) of the Indian Press (Emergency 
Powers) Act was not void under Article 13 
(O of the Constitution after the 26th January 
1950, and the Article has no retrospective 
operation. The case in my opinion decides the 
effect of the Article on the substantive liability 
of a person; but does not obliterate the demar¬ 
cation of the statutes that deal with substan¬ 
tive rights from those dealing with procedural 

uil , , does not reverse the authorities 
which hold tnat retrospective construction has 
no application to the enactments which deal 
with procedure and practice of the Courts ' If 
the enforcement of a new procedural statute 
affects pending criminal proceedings, much 
more should the inauguration of the guarantee 
safeguarding against discriminatory treatment. 
I will now cite two passages from the judg¬ 
ments of the Supreme Court in the case to 
show that their Lordships were dealing with 
questions of substantive law alone. 

(40) Das J dealing with the prospective 

0t th r Article observes at page 186 : 

k° fundamental right that a person 
bhall not be prosecuted and punished for an 

committed before the Constitution 
came into force. So far as the past acts are 

? n f e f, d ' the * Ia 'Y exists notwithstanding 
that it does not exist with respect to the 

i? utu 2 ? x ? rcise of fundamental rights... ” 
Then Mahajan J. at page 194 says : 

Besides the rule of construction which applies 
to repealed statutes or to temporary statutes 
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our attention was not drawn to any other 
rule ot construction under which a person 
who commits an offence against an Act dur¬ 
ing its existence as a law becomes unpunish¬ 
able on its termination. Both on considera¬ 
tions of convenience and also on grounds of 
justice and reason. I am inclined to thin* 
that penalties incurred under a law in force 
at the time when the act was committed 
would survive its extinction so that persons 
who violate its provisions might afterwards 
be punished.” 

(41) These observations do not over-rule the 
general proposition of there being no vested 
right in procedural matter or establish a right 
in the State of depriving a person of his liberty 
according to procedure repealed by the Con¬ 
stitution as discriminatory. Before the Special 
Judge took cognizance of the cases or started 
proceeding in the one from Karimnager. the 
Constitution had come into force with the 
guarantee of equal protection of the laws and 
the appellants before us on those dates could 
well urge that they have acquired the funda¬ 
mental rights of not being subjected to dis¬ 
criminatory treatments. I am fortified in this 
view by the fact that the Notification by the 
West Bengal State in the — ‘Anwar Ali’s case\ 
AIR 1952 S C 75 was on January 25, 1950, yet 
no argument was raised either before the Cal¬ 
cutta High Court or in the Supreme Court 
about the proceedings in that case being 
unalfected by the guarantee contained in Art. 
14. 

(42) It is true that in the majority judgment 
of — 'Keshavan Madhava Menon’s case’, AIR 

1951 SC 128 it is said that such laws exist for 
all past transactions and for enforcing all 
rights and liabilities accrued before the date of 
the Constitution. The learned Advocate-Gene¬ 
ral relying on the above passage has argued 
that proceedings commenced before the Con¬ 
stitution came into force are in no way 
affected by the inauguration. But then the 
Supreme Court in the recent case of — Lach- 
mandas Kewalram v. State of Bombay*, AIR 

1952 S C 235, have held that further criminal 
proceedings under the Bombay Public Security 
Measures Act started prior to the coming into 
force of the Constitution were bad after the 
inauguration of the Constitution as they were 
discriminatory. In the case, charge-sheets for 
offences under Sections 392, \394, 397, 302 and 
307 read with Section 34 of the Indian Penal 
Code along with Section 19 (e) of the Arms 
Act and Section 68 (1) of the Bombay District 
Police Act were tried by the Special Court 
under a Notification of August 6, 1949, which 
was made in exercise of the powers conferred 
on the Government of Bombay by Section 12 
of the Act. On January 13, 1950, the Special 
Judge consolidated the two cases and recorded 
evidence of seventeen witnesses upto January 
25, 1950. Thereafter the hearings of the cases 
proceeded before the Special Judge and after 
the conclusion of the arguments, the judgments 
were on March 13, 1950. delivered holding the 
appellants in the cases guiltv of murders and 
sentencing them to death. The Bombay High 
Court reiected their appeals and the cases 
came to the Supreme Court on the constitu¬ 
tional question of how far the trial was vio¬ 
lative of the equal guarantee article and there¬ 
fore void. Mr. Justice Das delivering the 
majority judgment of the Supreme Court has 
held firstly that the provisions of the Act being 


discriminatory were violative of the guarantee; 
secondly that the parts of the proceedings 
under the Act which were after January 26. 
1950. were void as they infringed the guarantee 
and consequently the trials were bad. At page 
243 of the report, he rejects the argument 
about Article 13 not Directing discriminatory 
proceedings after the Constitution: 

“As the act was valid in its entirety before 
the date of the Constitution, that part of 
the proceedings before the Special Judge, 
which, upto that date, had been regulated 
by this special procedure cannot be question¬ 
ed, however discriminatory it may have 
been, but if the discriminatory proceeding is 
continued after the date of the Constitution 
surely the accused person may legitimately 
ask: “Why am I today being treated dilfer- 
ently from other persons accused of similar 
offences in respect of procedure?’* 

(43) It is stated in Maxwell’s Interpretation 
of Statutes, 9th Edition, page 232: 

“No person has a vested right in any course 
of procedure. He has only the right of 
prosecution or defence in the manner pre¬ 
scribed for the time being by or for the 
Court in which he sues, and, if an Act of 
Parliament alters that mode of procedure, he 
has no other right than to proceed according 
to the altered mode.” 


If in the absence of any such provision to 
the contrary no person has a vested right in 
procedure, it must follow as a corollary that 
nobody has a vested liability in matters of 
procedure in the absence of any such provision 
to the contrary. If this is the position when 
the lower Court’s procedure is altered by a 
Statute, then how the position could be diller- 
ent when the Act prescribing the discrimina¬ 
tory procedure becomes void by reason of its 
repugnanev to the equal protection Clause of 
the Constitution? Although the substantive 
rights and liabilities secured or accrued before 
the date of the Constitution remained enforci- 
ble as held in — 'Keshavan Madhava Menon’s 
case*, AIR 1951 S C 128 nobody can claim 
after that date that those rights and liabilities 
must be enforced under that particular proce¬ 
dure although it has since that day come into 
conflict with the fundamental rights of equal 
protection of laws guaranteed by Article 14. 
Then, the learned Judge at page 244 says: 

“It is, therefore, clear that in this case tne 
discrimination continued after the Constitu¬ 
tion came into force and such continuation 
of the application of the discriminatory pro¬ 
cedure to their cases after the date of tne 
Constitution constituted a breach of their 
fundamental right guaranteed by Art. 14 and 
being inconsistent with the provisions of tnat 
Article the special procedure became void 
under Art. 13 and as there is no vested right 
or liability in matters of procedure the 
appellants are entitled to be tried according 
to the ordinary procedure after the date oi 
the Constitution.” 

(44) In view of this authoritative pronounce¬ 
ment by the Supreme Court, the argument or 
the learned Advocate-General that the maugu 
ration of the Constitution does not anew 
pending criminal proceedings fails, and na 
how proceed to deal with the provisions oi 
the Regulation in order to see howfartney 
aro violative of the guarantee contained 

Article 14. 
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(45) The guarantee contained in Article 14 
means that persons in like circumstances must 
have equal rights and be under similar liabi¬ 
lities; the privileges c£ some so situated must 
not be greater; nor the burden of others 
heavier. The emphasis is on persons in similar 
situation, for the guarantee does not mean 
identical laws for all persons however different 
their circumstances may be. The Article does 
not exclude classification of persons and things 
in substantially different circumstances, pro- 
J vided the relation between the classification 
^ and the object of the particular enactment be 
reasonable and just. Whenever any enactment 
is challenged as infringing the fundamental 
right of the equality before the laws, a test 
generally applied to ascertain whether the 
enactment is constitutional is to find cut 
whether it is based on some rational classifi¬ 
cation. Judicial opinions have differed on the 
correctness of applying this test to every enact¬ 
ment or about its being sound. In the two 
pronouncements of the Supreme Court refer¬ 
red to above, His Lordship the Chief Justice 
of India has held that the test of reasonable¬ 
ness of classification comes into question only 
where a special legislation affecting a class of 
persons is challenged, that an enactment based 
on discretion for the speedier trial of cases is 
constitutional and such discretion the State is 
expected to exercise honestly and reasonably. 
Mr. Justice Bose has also rejected this test of 
rational classification for determining whether 
a particular enactment is violative of the 
guarantee, and has in both the cases applied 
the test of differentiation proving unsatisfactory 
to the social conscience of a sovereign demo¬ 
cratic republic. In the case of — ‘State of 
(West Bengal v. Anwar Ali’, 1952 S C J 55, he 
' has at page 98 observed as follows: 

“What I am concerned to see is not whether 
there is absolute equality in any academical 
sense of the term but whether the collective 
conscience of a sovereign democratic repub¬ 
lic can regard the impugned law, contrasted 
with the ordinary law of the land, as the 
sort of substantially equal treatment which 
men of resolute minds and unbiassed views 
can regard as right and proper in a demo¬ 
cracy of the kind we have proclaimed 
ourselves to be ... What I have to determine 
is whether the differentiation made offends 
what I may call the social conscience of a 
sovereign democratic republic.” 

same view he has maintained in the other 
2* - Waning Rawat v. The State of 

aaurashtra* 1952 S C J 168, where he repeats 
at page 191: 

“tU explained in my judgment in the — 
atate of West Bengal v. Anwar Ali\ I prefer 

w t0 T? bas t. my decision on the classification 
' F °r the reasons given there I am of 
* hat the differentiation here travels 
£f yond bo unds which are legitimate. It is 
e p ? ints of differentiation are not as 

onS whL here a ? in the . other case but the 

a remain are, in my judgment, of 

to 'S&ff* chara oter and cut deep enough 
0 a “ rac * the equality clauses in Art. 14 ...” 

Ju<£'5 e iJE a & rlty of the other learned 

rashtS the cases , from Bengal and Sau- 

tSt of ™H*n?' e , Ver, . a of the opinion that the 

one and ?ho, a w Cl u ssiflcati0n ia a satisfactory 

constihltlftn^m d . be applied for ascertaining 
stitutionality of any impugned legislation. I 


shall now cite passages from their judgments 
referring to the pages of the Supreme Court 
Journal. 

Mr. Justice Fazl Ali in the — ‘West BengaL 
case’, 1952 SCJ 55 at page 66 says: 

“.One of these principles is that Article 

14 is designed to protect ail persons placed 
in similar circumstances against legislative 
discrimination, and if the Legislature takes 
care to reasonably classify persons for legis¬ 
lative purposes and if it deals equally with 
all persons belonging to a well defined class, 
it is not open to the charge of denial of 
equal protection on the ground that the law 
does not apply to other persons. 

‘‘5. There is nothing sacred cr sacrosanct 
about the test of reasonable classification, but 
it has undoubtedly proved to be a useful basis 
for meeting attacks on laws and official acts 
on the ground of infringement of the equality 
principle. 

“6. It follows from the two foregoing para¬ 
graphs that one of the ways in which the 
impugned Act can be saved is to show that 
it is based on a reasonable classification of 
the persons to whom or the offences in res¬ 
pect of which the procedure laid down in it 
is to apply, and hence it is necessary to 
ascertain whether it is actually based on 
such a classification”. 

In the case from Saurashtra he observes at 
page 175: 

‘‘I think that a distinction should be drawn 
between “discrimination without reason” & 
“discrimination with reason”. The whole 
doctrine of classification is based on this 
discrimination and on the well-known fact 
that the circumstances which govern one set 
of persons or objects may not necessarily be 
the same as those governing another set of 
persons or objects so that the question of 
unequal treatment does not really arise ns 
between persons governed by different con¬ 
ditions and different set of circumstances... 


Tn .i!! h ?u Bengal case ’> Mr * Justice Mahajan deals 
with the test at page 70: 

“By the process of classification the State has 
the power of determining who should be 
regarded as a class for purposes of legisla¬ 
tion and in relation to a law enacted on a 
particular subject. This power, no doubt, in 
some degree is likely to produce some in¬ 
equality; but if a law deals with the liber¬ 
ties of a number of well-defined classes it is 
not open to the charge of denial of equal 
protection on the ground that it has no ap¬ 
plication to other persons. The classification 
permissible, however, must be based on some 
real and substantial distinction bearing a 
just and reasonable relation to the objects 
sought to be attained and cannot be made 
arbitrarily and without any substantial 
basis. Classification thus means segregation 
m classes which have a systematic relation 
usuaily found in common properties and 
characteristics. It postulates a rational basis 
& does not mean herding together of certain 

^persons and classes arbitrarily. 

".........The mere fact of classification is not 

sufficient to relieve a Statute from the reach 
ot . th ® .equality clause of Article 14. To pet 

« ach J t m v ust appear that n °t onlv 
a classification has been made but also that 

it is one based upon a reasonable ground on 
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some difference which bears a just and pro¬ 
per relation to the attempted classification 
and is not a mere arbitrary selection.” 

In the Saurashtra case, 1952 SCJ 163 he says 
at p. 177: 

“Section 11 of the Ordinance, like section 5 
(1) of the West Bengal Act, suggests no 
reasonable basis or classification either in 
respect ol offences or in respect of cases.” 
Then. Mr. Justice Mukherjea in the earlier 
case has held at page 74: 

“.This brings in the question of classifi¬ 

cation. As there is no infringement of the 
equal protection rule, if the law deals alike 
with all of a certain class, the Legislature 
has the undoubted right of classifying per¬ 
sons and placing those whose conditions are 
substantially similar under the same rule of 
law, while applying different rules to persons 
differently situated. It is said that the en¬ 
tire problem under the equal protection 
clause is one of classification or of drawing 
lines. In making the classification the Legis¬ 
lature cannot certainly be expected to pro¬ 
vide “abstract symmetry”. It can make and 
set apart the classes according to the needs 
and exigencies of the society and as suggest¬ 
ed by experience. It can recognise even 
‘degrees of evil’ but the classification should 
never be arbitrary, artificial or evasive. It 
must rest always upon real and substantial 
distinction bearing a reasonable and just 
relation to the thing in respect to which the 
classification is made: and classification made 
without any reasonable basis should be re¬ 
garded as invalid.” 

In the later case, he says at page 183: 

“.The question is, on what basis is the 

classification to be made? If it depends en¬ 
tirely upon the pleasure of the State Gov¬ 
ernment* to make any classification it likes, 
without any guiding principle at all. it cannct 
certainly be a proper classification, which 
requires that a reasonable relation must 
exist between the classification and the 
objective that the legislation has in view. On 
the other hand, if the Legislature indicates 
a definite objective and the discretion has 
been vested in the State Government as a 
means of achieving that object, the law itself, 
as I have said above, cannot be held to be 
discriminatory, though the action of the 
State Government may be condemned if it 
offends against the equal protection clause. 

by making an arbitrary selection.” 

In — ‘Anwar Ali Sarkar’s case’ AIR 1952 SC 
75, Mr. Justice Das at page 82 deals more 
elaborately with the test: 

“All persons are not, by nature, attainment 
or circumstances, equal and the varying 
needs of different classes of persons often 
require separate treatment, and. therefore, 
the protecting clause has been construed as 
a guarantee against the discrimination 
amongst eauals only and not as taking away 
from the State the power to classify persons 
for the purpose of legislation. This classifi¬ 
cation mav be on different basis. It may be 
geographical or according to the objects or 
occupations or the like. Mere classification, 
however, is not enough to get over the in¬ 
hibition of the Article. The classification 
must not be arbitrary but must be rational, 
that is to say, it must not only be based on 


some qualities or characteristics which are 
to be lound in all the persons grouped to¬ 
gether and not in others who are left out 
but those qualities or characteristics must 
have a reasonable relation to the object of 
the legislation. In order to pass the test, two 
conditions must be fulfilled, namely, (l) that 
the classification must be founded on an 
intelligible differentia which distinguishes 
those that are grouped together from others 
and (2) that that differentia must have a ra¬ 
tional relation to the object sought to be 
achieved by the Act. The differentia which is 
the basis of the classification and the object of 
the Act are distinct things and what is 
necessary is that there must be a nexus be¬ 
tween them.” 


In the other case. he. at page 188, reiterates 
the necessity of these conditions: 

“It is now well-established that while Art. 14 
forbids class legislation it does not forbid 
reasonable classification for the purposes of 
legislation. In order, however, to pass the 
test of permissible classification, two condi¬ 
tions must be fulfilled, namely, (1) that the 
classification must be founded on an intel¬ 
ligible differentia which distinguishes per¬ 
sons or things that are grouped together 
from others left out of the group and (2) 
that that differentia must have a rational 
relation to the object sought to be achieved 
by the Act. What is necessary is that there 
must be a nexus between the basis of classi¬ 
fication and the object of the Act.” 

Mr. Justice Chandrasekhara Aiyar in the 
Bengal case approves the propositions laid 
down by Mr. Justice Fazl Ali in the earlier 
case of the — ‘State of Bombay v. F. N. 
Balsara’ for at page 90 of the Journal he 1 
observes: 


“The seven principles formulated by Fazl Ali 
J. are as follows: ._ ,, 

.(7) While reasonable classification is 

permissible, such classification must be based 
upon some real and substantial distinction 
bearing a reasonable and just relation to the 
object sought to be attained, and the classi¬ 
fication cannot be made arbitrarily and 
without any substantial basis 


,ater in this judgment, he says at page 91: 

“ .Whether the classification, if any. 

is reasonable or arbitrary, or is substantial 
or unreal, has to be adjudicated upon by the 
Courts and the decision must turn more on 
one’s commonsense than on over-refined legal 

distinctions or subtleties.” 

n the other case, he holds at page 191: 

“.This by itself indicates no classification, 

as the object is a general one. which has to 
be kept in view by every enlightened Gov¬ 
ernment or system of administration. 

(47) From the above citations, it is clear that 
he majority of the learned Judges in both tne ^ 
ases adhere to the test of reasonable classif¬ 
ication as a good one for ascertaining whetiur 
n impugned Act is obnoxious to the guaranUe 
i the equality before the laws and that 
est covers three things: a re^pnable^ diner- 
ntia between the persons and things govertie 
>y the impugned Act and those not covered, a 
lefinite objective for enacting the taw jnfl 
lexus between the two which must be just ana 
easonable. There is no diflerenee in these 
udgments of the two cases about the class" ^ 
ration being real, or the distinction bear g 
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reasonable relation to the object sought to be 
attained. There is also no difference about the 
object being definite. Opinions may have 
differed as to the sources from which the 
objects of an enactment are to be gathered & 
in the case from Saurashtra, it has been held 
by the majority that the preamble, the whole 
Act and the surrounding circumstances can be 
looked into for the purpose of ascertaining the 
object. Thus in the case, Mr. Justice Fazl Ali 
at page 175 of the Supreme Court Journal 
observes : 

“.It was not disputed before us that the 

preamble of the original ordinance would 
govern the amending Ordinance also, and 
the object of the promulgating the subse¬ 
quent Ordinance was the same as the object 
of promulgating the original Ordinance. 
Once this is appreciated, it is easy to see 
that there is something in the Ordinance 
itself to guide the State Government to 
apply the special procedure not to any and 
every case but only to those cases or offences 
which have a rational relation to or connec¬ 
tion with the main object and purpose of 
the Ordinance and which for that reason 
become a class by themselves requiring to be 
dealt with on a special footing. The clear 
recital of a definite objective furnishes a 
tangible and rational basis of classification to 
the State Government for the purposes of 
applying the provisions of the Ordinance and 
for choosing only such offences or cases as 
affect public safety, maintenance of public 
order and preservation of peace and tranqui¬ 
llity.» 

In the same case, Mr. Justice Mukherjea at 
page 182 observes: 

“In my opinion, if the legislative policy is 
clear and definite and as an effective method 
of carrying out that policy a discretion is 
vested by the Statute upon a body of ad¬ 
ministrators or officers to make selective 
application of the law to certain classes or 
groups of persons, the Statute itself cannot 

be condemned. On the other hand, if 

the Statute itself does not disclose a definite 
policy or objective and it confers authority 
on another to moke selection at its pleasure, 
the Statute would be held on the face of it 
to be discriminatory irrespective of the way 
m which it is applied.” 

Again he observes at page 183: 

.........Ordinance is identically the same for 

which the earlier Ordinance was passed, and 
the preamble to the later, taken along with 
the surrounding circumstances, discloses a 
definite legislative policy which has been 
sought to be effectuated by the different 

provisions contained in the enactment.” 

Also Mr. Justice Das at page 189 says: 

"I have no doubt in my mind that the sur¬ 
rounding circumstances a*id the special fea- 
tures mentioned in the affidavit referred to 
above furnish a very cogent and reasonable 
basis of classification, for they do clearly 
distinguish these offences from similar or 
even same species of offences committed 
elsewhere & under ordinary circumstances.” 

iL, 1 ?. °bvious that enactments with similar 
provisions may. be constitutional or otherwise, 

VUe 0f ‘X !egislation is definite or 

Aft** ®“* al A( * was held bad because 
ne object of the speedier trial was considered 
*° be a vague one. 
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Mr. Justice Fazl Aii explaining the decision 
in the iatter case at page 175 observes: 

“The mere mention of speedier trial as the 
object of the Act did not cure the defect 
because the expression “speedier trial” 
standing by itself provided no rational basis 
of classification”. 

So also Mr. Justice Mukherjea at page 182 
observes: 

“I would be inclined to think that the West 
Bengal case, which we have decided already, 
comes within the purview of this principle, 
as the desirability of “speedier trials”, which 
is hinted at in the preamble to the West 
Bengal Act. is too vague, elusive and uncer¬ 
tain a thing to amount to an enunciation of 
a definite policy or objective on the basis of 
which any proper classification could be 
made.” 

Mr. Justice Mahajan also held in the Bengal 
case the “speedier trial” as too vague a ground 
for classification and so did Mr. Justice Chan¬ 
drasekhara Aiyer, for at page 91, he observes: 
“The Attorney-General argued that if the 
principle of classification has to be applied 
as a necessary test, there is a classification in 
the impugned Act as it says that it is 
intended to provide for the speedier trial of 
certain offences; and in the opinion of the 
Legislature certain offences may require more 
expeditious trial than other offences and this 
was a good enough classification. But as 
speedy administration of justice, especially in 
the field of the law of crimes, is a necessary 
characteristic of every civilised Government, 
there is not much point in stating that there 
is a class of offences that requires such speedv 
trial. Of course, there may be certain 
offences whose trial requires priority over 
the rest and quick progress, owing to their 
frequent occurrence, grave danger to public 
peace or tranquillity, and any other special 
features that may be prevalent at a parti¬ 
cular time in a specified area. And when 
it is intended to provide that they should be 
tried more speedily than other offences, 
requiring in certain respects a departure 
from the procedure prescribed for the general 
class of offences, it is but reasonable to 
expect the legislature to indicate the basis 
for any such classification. If the Act does 
not state what exactly are the offences which 
m its opinion need a speedier trial and whv 
it is so considered, a mere statement in 
general words of the object sought to be 
achieved, as we find in this case, is of no 
avail because the classification, if any, is 
elusive or evasive.” y 

trin^Viv w!Lif heref0r ? °J opinion that speedier 
trial b> itself cannot be a ground for classi¬ 
fication. and it has to be ascertained from the 
provisions of the Regulation as well as the other 

th? U pi2 , i C r What ' vas the ob ject of passing 
the Regulation and the nexus between the 

ncvn« eI il ia - a , Qd j he ob j ect - he., whether the 
nexus is just and reasonable. 

tim . e the passing of the Re- 
gulahon there existed a general procedure for 
the trials of criminal cases under the Hydera¬ 
bad Criminal Procedure Code and a sneri l 
one for the Special Courts under the JK 
Tribunals Regulation of 1358 Fasli (1948-ffin 
According to the former, the trials of otTent, 
were grouped like the parent Indian , 

Procedure Code, into tour classes One sTt of 
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provisions related to summary trials, another 
lo summons cases, a third to warrant and a 
fourth to trial by a Court of Sessions; but 
without jury except in trials before the High 
Court or without assessors. The classification 
was based according to the gravity of the 
oilences. Then the Special Tribunals Regula¬ 
tion (which was passed after the Police Action) 
authorised constitution of Tribunals, consisting 
of three Members and vested them with juris¬ 
diction c£ trying offences or class of offences 
which the Military Governor by general or 
special order directed. It also vested jurisdic¬ 
tion in them to try any case transferred 
to them by the Military Governor or persons 
authorised on his behalf. These Tribunals were 
authorised to take cognizance of the offence 
without committal, record only a memorandum 
of the substance of the deposition of each 
witness, to follow the procedure for summary 
trials; but for recorded reasons to adopt that 
for the trial of warrant cases. Appeals lay 
against sentences or acquittals to the High 
Court; but the powers of revision and transfer 
of the High Court were excluded. The object 
of passing the Special Tribunals Regulation is 
not clear, for its preamble just says; Whereas 
it is expedient to constitute Special Tribunals 
it is hereby enacted as follows”. It may have 
been to provide for the speedier trials of of¬ 
fences or it may have been for the trials of of¬ 
fences involving the maintenance of public 
order. There is to my mind no clear indica¬ 
tion in the Special Tribunals Regulation itself 
for what purposes it was enacted. The Advocate- 
General has referred us to the Notification 
No. 80 of 1358 Fasli, which specified the of¬ 
fences that were made triable by the Tribunal 
and also to another Notification No. 86 of 1358 
Fasli, which modified the offences so triable; but 
both were cancelled by another Notification 
No. 27 of 1358 Fasli, so that there were no 
offences or class of offences triable by the 
Special Tribunals to the exclusion of the ordi¬ 
nary Courts on the date of the termination of 
the Special Tribunals. They were, however, 
cases which had been directed to be tried by 
the Special Tribunals, and it may be argued 
that they formed a class when the Regulation 
was passed. 

(50) But the preamble of the Regulation is 
extremely unsatisfactory. It reads as follows: 
“Whereas it is expedient to provide for the 
termination of all save one of the Special 
Tribunals constituted under the Special Tribu¬ 
nals Regulation (No. V of 1358 Fasli) and 
consequently upon such termination to pro¬ 
vide for the appointment, power and proce¬ 
dure of Special Judges.” 

From this preamble the object of the Regula¬ 
tion cannot be construed to be one for the trials 
of cases pending before the abolished Tribunals, 
for that would not be consistent with the pro¬ 
visions contained in Section 5(1) (b) and (2) of 
the Regulation, nor with the discretion given 
to the Chief Minister or persons authorised by 

him by the use of words “such.as” in Section 

5(1)(a). The entire Section reads as follows: 
“5.(1) Every Special Judge shall try— 

(a) such offences of which the trial was 
immediately before the 15th December. 1949. 
pending before a Special Tribunal deemed 
under sub-section (2) of Section 3 to have 
been dissolved on that date as are made 
over to him for trial by the Chief Minister 


or by a person authorised by the Chief Minis¬ 
ter in this behaif. 

(b) such offences as are after the com¬ 
mencement of this Regulation made over to 
him for trial by the Chief Minister or by a 
oerson authorised by the Chief Minister in 
this behaif. 


(2) The Chief Minister or a person autho¬ 
rised by him in this behalf may transfer any 
case from one Special Judge to another 
Special Judge or from a Special Judge to a 
court constituted under the Code or from 
such court to a Special Judge.” 

(5!) Although Section 5(1) (a) relates to the 
offences whose trials were pending before the 
Tribunals prior to their dissolutions, the fact 
is that after March 7, 1949, there was no general 
Notification indicating the offences exclusively 
triable by the Tribunals. In these circumstances, 
there existed no distinction between the of¬ 
fences triable by the Tribunals and those by 
the ordinary Courts. Assuming that offences 
in this sub-section mean particular offences 
indicated in the particular orders, still 
all of them would not be triable by the 
Special Judges; but only those whose trials 
were pending before the Tribunals when they 
were terminated. On what basis has this dis¬ 
tinction been made? Not on the ground of the 
special circumstances which caused the orders 
for trials by Special Tribunals, for that would 
include all offences so triable irrespective of 
whether the trials had begun before the Tribu¬ 
nal. If it be said that offences whose trials 
had begun before the Special Tribunals formed 

a class, then the words “such.as are made 

by the Chief Minister” etc., would still exclude 
some of them and the exclusion would be at 
the uncontrolled discretion of the authority 
concerned, there being no clear word in the 
sub-section to guide the exercise of the dis¬ 
cretion. The selection may be made for the 
purposes of speedier trial. Assuming the word 
“offences” in this sub-section 5(1) (a) means 
cases, as contended by the Advocate-General, 
and the object to provide for the Special Judges 
to try the cases whose trials were pending be¬ 
fore the Special Tribunals such cases forming 
a class by themselves, still the words “such... 

.as are made over to the Special Judges 

in the sub-section vest discretion in the Chief 
Minister or his delegate to select some of them 
without any indication of the principle on which 
he was to select them. 

(52) Section 5(1) (b) provides for the trial of 
offences after the commencement of the Regu¬ 
lation as are made over to the Special Judges. 
If the offences, or cases before the Special Tri¬ 
bunals formed a class by themselves and the 
object was to provide for their trial, what is 
the relation of this sub-section to the object 
of the Regulation? This classification relates 
to the offences or cases after the commence¬ 
ment of the Regulation and would be without 
any rational relation to the object of the Regu¬ 
lation providing for pending cases. If the ob¬ 
jective of the Regulation be one for speedier 
trial that would be of no avail, for that is a 
vague basis of classification according to tnt 
decision of the Supreme Court in — Anwar 
Ali’s case 1 . AIR 1952 S. C. 75. On what basis 
would the Civil Administrators exercise tne 
discretion, which is vested in them by the use 

of the words “such.as are made over. ™ 

the correspondence between the High court 


on 
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and the Government at the time when the 
Regulation was being prepared, for then* are 
no indications of any directive boi:*" is ued ac¬ 
cording to them, indeed, the Regulation be¬ 
fore me is of the type of legislation to which 
Mr. Justice Mukherjea refers in — ‘the Sau- 
rashtra case’, 1952 SCJ 168 at page 182: 

“.On the other hand, if the statute it¬ 

self does not disclose a definite policy or ob- 
i jective and it confers authority on another 
\ to make selection at its pleasure, the statute 
J would be held on the face of it to be dis¬ 
criminatory irrespective of the way in which 
it is applied.” 

(53) ' Reading sub-section (1 ) of Sec. 5 along 
with the preamble and other sections. I am 
afraid it is open to the criticism of vesting 
power of selection of offences or cases in the 
executive at its pleasure without indication of 
guiding principle in the Regulation itself. The 
accused whose cases are transferred to the 
Special Judges in these circumstances can com¬ 
plain, if the procedure for their trials under 
the Regulation be substantially different to the 
ordinary one. 

(54) The procedure for trials bv the Special 
Judges are contained in Sections 6. 7. 8 and 10 . 
Section 6 authorises taking of cognizance of 
offences without the accused being committed 
for trial and following of the orocedure for 
warrant cases in such trials. The’ Judge under 
Section 7 has all the powers of a Sessions 
Court and then by Section 8. the provisions 
of Section 7 of the Special Tribunals Regula¬ 
tion which related In the appeal from the 
Special Tribunals are made part of the Rogu- 

t r 0X k lSi . ofc)V .i° us that the procedure under 
i m . e Regulation is discriminatory. To begin 
with committal proceedings necessary for every 
offence triable by Sessions Court ' under the 
nyaerabad Criminal Procedure Code are ex- 
eluded. It was argued before us that the case 

?ffm- Abur R A hi ™ v - Pin, °’- AIR 1951 Hyd. 11 
is an authority against the view I am now 

*°J» *n that case. I came to the conclu- 
f.n? .u tbe ab sence of committal proceedings 
anv W ” : v< ?erabad Code did not amount to 
?« Stant, . a L variation - and that the sections 
Sik ♦K Bengal . S . pecial Courts Act ore contrasted 
"SJ th ® Provisions of the Indian Criminal PI-O¬ 
S'r„H 0de M Which are di<Terent ‘0 the Hydera- 

cooh C ^k •? ow ’ T ‘ Rahim>s case ’ is still a 
• f n d t th lty - so far as il lavs that in order 
it !?f an e ,,actm ent obnoxious to Article 14. 
‘""! st cr o at e substantial inequality; but the 
SrHL 0 * substantial inequality 'has since 
'«> beeii Mpinmd , n two judgments of — 

tie tel • ase ’- (A ® 1952 S - C -5). Mr. Jus- 

oServes atTage’??; Judgmenl ° f the Case 

"Jof ,h r p St 4 d i fTer K°T 1 is that made ‘n Section 
' Court h Y l lCh ays down that ,he Special 
itthonJJX take eognizjince of an offence 

trial nnH h th ac , cased . being eommitted to it for 
to follow till 10 t J ym *J he accused it has 

cases bv 2taJK 0c f dure .t r ' al of warrant 

Magistrates. It is urged bv the 

eomi£ttate a V hat - he elimina,ion of the 

PortSice^ and C tK?t mgS .vJ S 3 matter of no 
which The* Sn JpT r the , 'J’ arrant procedure. 
ine Spec ] a l Court has got to follow 

of the evidence f ° r a p i' e !! minary cxa mination 
charge is Irnm the accused before n 

66 is framed - R cannot be denied that 


there is a difference between the two pro¬ 
ceedings. In a warrant case the entire pro¬ 
ceeding is before the same Magistrate and the 
same Or beer who frames the charge hears 
the case finally. In a Sessions case, on the 
other hand, the trial is actually before 
another Judge, who was not connected with 
the earlier proceedings. It is also clear that 
after the committal and before the Sessions 
Judge actually hears the case, there is gene¬ 
rally a large interval of time which gives the 
accused ample opportunity of preparing his 
defence, he being acquainted beforehand 
with the entire evidence that the prosecution 
wants to adduce against him. He cannot 
have the same advantage in a warrant case 
even if an adjournment is granted by the 
Magistrate alter the charge is framed.” 

Then Mr. Justice Das at page 84 says: 

•'The far-reaching cilc-ct of the elimination of 
the committal proceedings cannot possibly be 
ignored merely by stating that the warrant 
procedure under the Code in a wav also in¬ 
volves a committal by the trial Magistrate 
namely to himself, for the warrant procedure 
minimises the chances of the prosecution 
being thrown out at the preliminary stage 
as may be done by the Committing Magis¬ 
trate. deprives the accused oerson of the 
opportunity of knowing well in advance of the 
actual trial before the Sessions Court, the 
case sought to be made against him and the 
evidence in support of it and. what is of the 
utmost importance of the benefit of a trial 
before and the decision of a different and 
independent mind.” 

admit that when I held committal 

nnr,Tn?‘ ng f. \u d ° 1 ' the . H - vdeiaba d Code unim¬ 
portant. all the reasonings given above were 

not present to my mind and in view of the 

observations referred to above. I am now of 

the opinion that committal proceedings even 

ten'll Hyde , rabad Code aw of importance 
In deed, Mr. Justice Das in his judgment of the 

— Bengal case’, (AIR 1952 S. C. 75) lavs down 
a general test about what must be regarded 
as not amounting to material difference At 
page 83 he says: 

“The difference brought about by a statute 
ma> be of such a trivial, unsubstantial md 
Illusory nature that that circumstance a Se 
P ay he reganied as cogent ground for hold 
f .£* s n tatl ! te >'as not discriminated at 
created."* hat ,nequahty has in fa ct been 

sEstSSWESS: 
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have been taken away by the Regulation. I 
hold that this argument should not be accepted. 
The broad proposition laid down by the afore¬ 
said case is that the continuation after the Con¬ 
stitution of any substantial discriminatory 
procedure without rational classification is ob¬ 
noxious to the guarantee of the equality before 
the laws. The absence of the particular pro¬ 
visions in a given case is not of so much 
importance as the presence of some substantial 
discriminatory provisions is. The proceeding 
before the Special Judge in the case began on 
February 1, 1950, and the warrant procedure 
has deprived the accused of the benefit of trial 
and decision by a different and independent 
mind. Then the chances of the prosecution 
being thrown out at the preliminary stages 
have been minimised. Both of these distinc¬ 
tions have been held by the Supreme Court to 
be important. • Again the power of transfer 
is by sub-section (2) of Section 5 of the Regu¬ 
lation reserved to the Chief Minister or to 
persons authorised by him, which means that 
the right to move for transfer under the 
Hyderabad Criminal Procedure Code has been 
taken away, especially when that Code has 
been made subject to the provisions of the 
Regulation by Section 10. These are substan¬ 
tial discriminatory provisions which render the 
continuation of the trial in the Opla Murder 
Case or in the Baquer Hussain’s case after the 
inauguration of the Constitution obnoxious to 
the guarantee of equality before the laws. 


Apart from these, there are cases before us 
where the accused have lost one right of 
appeal, because of Section 8 of the Regulation, 
which incoroorates Section 7 of the Special 
Tribunals Regulation and so excludes the 
operations of the Section of the Hyderabad 
Criminal Procedure Code which gives a right 
of appeal from sentences of Magistrates to the 
Sessions Courts. This loss of one appeal 
cannot be regarded as innocuous or trivial. The 
part of Section 8. which becomes void, is so 
inextricably woven with the general right of 
appeal to 'the accused that it is not severable 
from the rest and consequently the whole of 
Section 8 becomes void. Then it cannot be 
said that the legislator intended the sentences 
of Special Judges to be appealable to two 
Courts, or that after its deletion the operation 
of the Regulation is the same Therefore, the 
i entire Regulation becomes void. Same is the 
position when Section 6 which relates to com- 
imittal is deleted. 

(57) The clear preamble and Notification 
about the offences in the case of — ^Ramng 
Rawat v. State of Saurashtra, AIR 19o2 SC 
123 make the case distinguishable from those 
before me. Here neither the preamble is clear, 
nor there is any general Notification relating 
to ofTences or class of cases, nor any affidavit 
lias been filed, nor any indication of the prin¬ 
ciple according to which the discretion vested 
in the authorities is to be exercised. Conse¬ 
quently the Regulation is violative of the gua¬ 
rantee given by Article 14 and the trials of 
(he accused cannot be consideredto be one 
according to the procedure established by law 
and must be set aside. 

(58) Had I been of the opinion that the 
Notification (Home Department *.o JO) autho¬ 
rising the Civil Administrators of all the 
Districts within the area to exercise the powers 
of the Chief Minister is bad, as it authorised 
officials instead of persons to exercise the 
powers, I would not have dealt with the con¬ 


stitutional issue. I am of opinion, however 
that the Civil Administrators are, as (Jefined by 
ihe Hyderabad General Clauses Act, persons 
and I fail to understand why the mere putting 
of such designations should render the Noti¬ 
fication bad as insufficiently complying with the 
provisions of the Regulation. 

(59) 1 am aware that a large number of 
cases have been decided by the Special Judges 
and appeals against such sentences are pending 
in the High Court. But the guarantee of the 
equality before the laws is a fundamental one 
under our Constitution, and is one of the car¬ 
dinal principles of republicanism. It has to 
be guarded against becoming a mere rope of 
sand. More so perhaps in the State where 
notions of complete legislative supremacy and 
even of absolute monarchy have prevailed in 
the not very remote past. Its being upheld 
cannot, therefore, be subordinated to consi¬ 
deration of inconvenience that may result to a 
large number of persons. I would, therefore, 
''How the appeals of the accused and dismiss 
the revision petitions. The Regulation being 
void, any judgment of acquittal by the Special 
Judges would also be unlawful and must be 
set aside. Consequently the State appeals are 
also allowed. The fact that several acquittals 
are set aside has caused considerable difficulty 
in making the final orders in the cases. The 
appellants, Baquer Hussain. Mohd. Hyder and 
Quadri. have been let out on bails after they 
have been in Jail for considerable time and the 
other appellants have already served their 
short sentences. In the circumstances, the 
proceedings, convictions, sentences and orders 
of acquittals are set a*yde. The accused per- 
c ons are entitled to be tried in accordance with 
law. they be continued to be bound over 
pending such further proceedings as the State 1 
Government may be advised to pursue. This 
judgment will govern all the cases. 

(60) Leave to appeal to the Supreme Court is 

granted. , 

A/V.S.B. Ordered accordingly. 


A. I. R. 1953 HYDERABAD 52 
(Vol. 40, C.N. 21) 

FULL BENCH 

PALNITKAR C. J., MIR SIADAT ALI KHAN 
AND JAGAN MOHAN REDDY JJ. 
Mumtajuddin artf others, Appellants v. 
Fatima Begum, Respondent. 

Civil Ref. No. 5 of 1952, D/- 19-9-1952. 

Civil P. C. (1908), S. 113. Proviso — Refer¬ 
ence under — Necessary conditions for validity. 
Where the determination of the validity 
of a particular Act or a section is not neces¬ 
sary for the disposal of the case, no 
reference can be made under the proviso 
to S. 113, Civil P. C. 

Similarly where the Court making the 
reference does not express its opinion on 
the question of the validity of the Act o 
the section in question, the reference is not 

properly made. xlloiiants 1 

Shanker Rao Borgaonker, for Appellant. 

Raja Bahadur Bishweshwarnath, for Respon 
dent. /Para 

rs?) E ILR C (l''152) Hyd 595: (AIR 1952 , 

3MSJS C. 1: 

- «*i ■■ 



1963 Matu thi v. Saiiei: ll.v* 

“The point in issue is .whether the provisions of 
Section 13 of Act, X of 1952 preclude the Court 
from entertaining the suit or nut and whether 
the Atiyat Enquiries Act No. X ot 1952 ts invalid 
or inoperative.’ 

(2) We have heard the arguments of the parties 
at length. Shri Shankarrao Borgaonkar. me 
learned Counsel on uehaii of the pluintiiis. states 
that the question of the validity or otherwise of 
Section 13 of the said Act does not arise at all in 

4 this case. His contention is mainly that even 

j conceding that Section 13 is valid, is not applicable 

* to the facts of this case. Raja Bahadur Bishwesh- 
waraath, the learned Advocate on benaif of the 
defendants argues and submits that Section 13 has 
been held valid in Kamal Yar Jung's case, vide 
—* Ahmed unissa Begum v. State oi Hyderabad', 
EJt (1952i Hyd 595 iF.B.*. In view of these state¬ 
ments of the learned Counsel of the parties, we 
have to consider whether the reference in question 
has been properly made, especially after the 
amended Section 113 of the Civil Procedure Code, 
as amended by Act No. 24 of 1951. has come into 
force. The wording of the proviso to Section 113 of 
the C. P. C. is as follows: 

“Provided that where the court is satisfied that 
a case pending before it involves a question as 
to the validity of any Act, Ordinance or Regula¬ 
tion or of any provision contained in an Act. 
Ordinance or Regulation, ’the determination of 
which is necessary for the disposal of the case, 
and is of opinion that such Act. Ordinance or 
Regulation or provision is invalid or inoperative, 
has not been so declared by the High Court, to 
which the court is subordinate, or by the Supreme 
Court, the court shall state a case, setting out 
its opinion and the .treasons therefor and refer 
the same for the opinion of the High Court." 

* In view of the proviso, several questions arise. The 

* first question to be determined is whether the 
determination of the validity of the Act in question 
or the Section thereof in question is necessary for 
the disposal of the case. In view of the statements 
of the parties, above referred to, it is clear that 
the determination of the question is not necessary. 
This reference is, therefore, infructuous. Moreover 
under the said Section of C. P. C. the Court should 
also express its opinion on the question whether in 
the opinion of the Court, the Act in question is 
invalid or inoperative. We find from the reference 
that the lower court has not expressed any opinion 
^ this regard. We are, therefore, of the view that 
the reference has not been properly made, it does 
not arise and that it should be rejected. The 
reference is rejected as above. We make no order 
as to costs. 

A/D.R.R. Reference rejected. 
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Respondent Appe ^ ant v * Saheb ^ ao and others, 

1952 C ° nd Appeal No * 95/2 of 1951 > 31 ~ 7 - 

C - . (1908 > 0 21 R. 15 and R. 2 — 
Joint decree-holder — Discharge by one — 

rUJ? a ® ec ^ other decree-holder’s right to 
execute decree. 

In the ease of a joint decree obtained by 
r^° °. r .” 10re decree-holders, discharge by 
one of them does not discharge the decree 
PHv as against the other joint decree- 
ho ders. Any statement by the decree- 
*?*? ei \ or finding of the Court that 
nch decree-holder has received the de- 


J 7.V J. 
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cretai property will affect the share of that 
decree-holder only and will not bind the 
other decree-holders or bar their right to 
enioive the decree. 

This principle applies also to the cases 
where there has been a payment under 
O. 21 R. 2, Civil P.C. Unreported case in 
Fiie No. 25'2 of 1343 F (Hyd) Foil: AIR 
11*35 Nac 25 and AIR 1945 Nag 95 Rel. on. 
AIR 1927 Fat 329 and 3(1 Mad 544 disting. 

23 Deccan LR 995 Diss. (Para 5) 

Anno: Civil P.C., O. 21 R. 15 N. 8; O. 21 
R. 2 N. 10. 


Laxminarayan Somani, for Appellant; Govind 
Rao Ardhapurkar, for Respondents. 

REFERENCES: Courtwar/Chronological / Paras 


(*06) 23 All 252 4 

File No. 25 2 cf 1343-F (Hyd) 5 

28 Deccan L R 995 2. 5 

(T3i 36 Mad 544: (19 Ind C&s 12> 2. 4 

06) 31 Mad L J 93: (AIR 1917 Mad 983) 4 

t'24) 47 Mad L J 498: (AIR 1925 Mad 

230 (2)) 4 

(’24) 47 Mad 920: (AIR 1925 Mad 7S) 4 

(*34) 57 Mad 696: (AIR 1934 Mad 330) 4 

t'35) AIR 1935 Nag 25: (31 Nag L R 271) 

1. 3. 4 


(’45) AIR 1945 Nag 95: (ILR (1945) Nag 242) 4 
(’27) AIR 1927 Pat 329: (103 Ind Cas 75) 3. 4 
JUDGMENT:— This is a second appeal against 
the judgment oi the first appellate Court holding 
that the discharge by one oi the joint decree- 
holders, viz., Lakshmibai, does not discharge the 
decree fully as against the other joint decree- 
holder. Sahib Rao, and that any statement of 
Lakshmibai or nndiug of the lower Court with 
respect to Lakshmibai having received the decre¬ 
tal property will be deemed only to affect her 
share in it and will not. bind the right of the 
other decree-holder Sahib Rao to enforce in exe¬ 
cution the decree. The facts as appear from the 
records are that Lakshmibai had claimed as main¬ 
tenance for certain produce annually against her 
husband’s brother, Sahib Rao. In order to &ttle 
this disptue both parties chose three Patel Pat- 
waris of the village, viz., Naravan. Jujja and 
Marathi, with whom Sahib Rao deposited the 
produce of his land claimed by Laxmibai pend¬ 
ing settlement of the dispute between them. After 
the produce was deposited, it is alleged there was 
a settlement between Sahib Rao and Lakshmibai. 
Thereafter both Sahib Rao and Lakshmibai jointly 
filed a suit against these three Patel Patwaris for 
the recovery of the produce deposited with them 
which was decreed ex parte in their favour. 
Saheb Rao filed an execution petition and the 
judgment-debtors contended that they had handed 
over the grain to Lakshmibai one of the decree- 
holders in accordance with the compromise. 
Lakshmibai also filed an application on 13th Azur 
1359-F. to the same effect. The question whether 
the grain was handed over was gone into bv the 
execution Court which after taking evidence held 
that the grain was handed over to Lakshmibai. 
The other decree-holder denied having received 
the produce. The original Court after giving a 
finding that Lakshmibai had received the grain, 
held that if one of the joint decree-holders re¬ 
ceives the decretal property, the decree against 
both of them is deemed to have been satisfied. 
The first appellate Court has.*as already observed, 
held that this was not so. and basing its reasons 
on ‘AIR 1935 Nag. 25’, in the case of — *Rama- 
knshna v. Shanker’, had come to the conclusion 
that the decree in so far as Lakshmibai was con¬ 
cerned was satisfied, but to the extent of the half 
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share of Sahib Rao there has been no satisfac¬ 
tion and the decree can be executed. 

< 2 > Learned Advocate for the appellant argues 
on the autnority of —Shiddesnwai Rao v. Snam 
Rao, 28 Deccan L. R. 99o\ and —-Annapumamma 
v. Axkayya, 36 Mad., 544', that where uiere is a 
joint decree and it is shown that the decree was 
for the benefit of one of them, who has received 
the decretal amount or property, the decree 
should be deemed to have been discharged as 
against both the deeree-ho.ders. Where tnere is 
a decree passed in favour of several persons joint¬ 
ly any one or more of such persons may unless the 
decree imposes any condition to the contrary, 
apply for execution of the whole decree ior the 
benefit of them all under Section 272 of the 
Hyderabad Civil Procedure Code corresponding to 
Order 21, Rule 15 and if the Court under Sub- 
Section (2» thereof sees sudicient cause for the 
decree to be executed on the soie application of 
one of the joint decree-holders it shah make such 
order as it deems necessary ior protecting the 
interests of the persons who have not joined in the 
application. It is therefore clear that this principle 
will also be binding in cases where there has been 
a payment out of Court and where the Court is 
asked to certify such payments under Section 249 
of the Hyderabad Civil Procedure Code corespond¬ 
ing to Order 21, Rule 2 of the Code. 

(3) The contention of the learned Advocate for 
the appellant in my view, both on principle and 
authority is untenable, because as observed in — 
Ramkrishna v. Shanker\ by Grille C. J. AIR 1935 
Nag, 25 at p. 27, 

“to hold that a payment by a judgment-debtor 
to one of several decree-holders is a valid dis¬ 
charge against all would be to render the latter 
part of Order 21, Rme 15, which gives the Court 
power on the application of one of several joint 
decree-holders lor execution to make provision 
for tne protection of the others entirely nuga¬ 
tory". 

The- case of — ’Jhakhri Gope v. Phagu Mahto’. 
AIR 1927, Pat 329 in which Ross, J. had neld oiher- 
wise«namely that "under Order 21, Rule 15. any 
one of joint decrce-ho.ders can execute the whole 
decree", is distinguishable on the lacts of the case 
inasmuch as one of the joint decree-holders to 
whom satisfaction was made by the judgment- 
debtor was the father and manager of the joint 
family of which the other joint decree-holder was 
a member and son. At the time when the decree 
was obtained there was no partition of the joint 
family and it was only after the decree that a 
partition is alleged to have taken place. Viewing 
the judgment in that light, the acceptance of the 
decretal amount by one of the decree-holders who 
was the manager of the joint family was held to 
have satisfied the entire decree. 

(4) In — ‘Ramakrishna v. Shankcr’, (AIR 1935 
Nag 25) cited above, Grille C. J. observed that if 
the rule of law as stated in — ‘Jhakhri Gope v. 
Phagu Mahto', AIR 1927, Pat 329, 

"is to be interpreted as being of universal appli¬ 
cation and not applicable only to the facts of 
the case as enunciated, I must respectfully record 
my disagreement since the dictum appears to 
ignore the provision in Order 21, Rule 15, Civil 
Procedure Code, particularly enacted for the be¬ 
nefit of joint decree-holders who have taken no 
part in an application for execution". 

In the case of — ‘Mfithuswamy Iyer v. Narasimha 
Iyer', 57 Mad 695, Sundaramchetty and Pakenham 
Walsh JJ. after discussing with approval the case 
of — ‘Laxmandas Chaturbhujdas’, 23 All 252; — 
‘Lakshmanan Chetty v. Subbiahchetty', 47 Mad 
920; — Md. Silar Sahib & Co. v. Nabi Khan Sahib*, 


(Jaganmohan I?< khj J.) A. I. R 

21 Mad. L. J. 93 and — Pitchakkuttiya Pillai v 
Doraiswami Mooppannar’, 47 Mad L.J. 498, held 
that 

* a decree standing in the name of a firm must 
nevertheless be treated as a decree in favour 
of all the partners jointly even for the purposes 
of Order 21, Rule 15 of the Code of Civil Proce¬ 
dure. One of several joint decree-holders though 
they are partners cannot, by reason of the pro¬ 
visions of Rules 1 and 15 of Order 21 of the Code, 
give a valid discharge by receiving the decree 
amount out oi Court without the concurrence 
of the other decree-holders". 

A later case of the Nagpur High Court in — ‘Fati¬ 
ma Bi v. Mt. Tuka Bai\ AIR 1945 Nag 95 also laid 
dorvn that a payment made to one decree-holder 
is not binding on the other decree-holders. It was 
observed by Grille, C. J. and Sen J. at page 97 that 
"after a decree has been passed in favour of cer¬ 
tain persons they have certain rights. They can¬ 
not be defeated by the conduct of other decree- 
holders". The case of — Annapurnamma v. Akka- 
yya\ 35 Mad 544 referred to by the appellant’s 
Advocate is not applicable to the facts of this 
case, because that was a case under Negotiable 
Instruments Act where one of the joint payees 
of Negotiable Instruments gave valid discharge 
of the entire debt without the concurrence of the 
other payees and tins was held by the Full Bench 
(C. J. dissenting) that it validly discharged the 
debt. The decision of the case was based entirely 
under the provisions of the Negotiable Instruments 
Act and the Contract Act, and in my view inap¬ 
plicable to the point under consideration. 

(5> In the case of — ‘Shiddeshwar Rao v. 
Sham Rao’, 28 Deccan L. R. 995 a bench 
of this High Court consisting of Jeewan Yar Jung 
and Abu Sycd Mirza, JJ. held dissenting with the 
decision of the Bench of this High Court in the 
unreported case of — ‘Kaduri Nagiah v. Dowlata- 
bad Euchiah etc. File No. 25/2 of 1343-F (Hyd> 
that as far as the execution of a decree is con¬ 
cerned the relinquishment by or.c decree-holder 
of the decretal debt puts an end to the decree, 
particularly where the decree is a joint decree. 

No reason whatever has been given for dissent¬ 
ing with the decision in — ‘Kaduri Nagiah v. Dow- 
latabad Buchiah’,. I have therefore, sent for that 
file and it appears on the similar facts as arise 
in the case under consideration that Mirza Yar 
Jung C. J. and Sidaiq Yar Jung J. after a full 
discussion of the question involved held that where 
there is a joint decree in favour of two or more 
persons, one decree-holder cannot have a decree 
executed only for his benefit. If he has to exe¬ 
cute such a decree for his sole benefit he should 
proceed under Section 272 of the Hyderabad Civil 
Procedure Cede, and that if he wishes to apply for 
execution lie should do so not for himself but for 
the benefit of the other joint decree-holders as 
provided in the said section. They observed that 
if this is the iaw in execution proceedings, the 
decree-holder by settling out of court proceed in 
a manner so as to adversely affect the rights of the 
other joint decree-holder which he has under the 
latter part of Section 272 of the Civil Procedure * 
Code. In view of what has been observed above 
by me and the weight of the authority not only 
of the various Courts in India but also of the un¬ 
reported judgment of a Eench of this High Court 
referred to above, I hold that the judgment of 
the appellate Court is correct and the appeal 
accordingly will be dismissed with costs. 

A D.R.R. Appeal dismissed. 
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JAGANMOHAN REDDY J. 

Mohammad Ismail, Petitioner v. Sakma 
Begum, Respondent. 

Revn. Petition No. 303 of 1951-52, D/- 11-8- 
1952. 

Civil P.C. (1908) Ss. 10 and 151 — Suit for 
arrears of vent pending in Civil Court — Ap- 
plication by tenant for determination oi fair 
V rent to Rent Controller — Civil suit should 
J not be stayed — (Houses and Rents — Hydera¬ 
bad House Rent Control Order (1353 : j S. (i). 

Where after the institution of a suit for 
recovery of arrears of rent, the tenant files 
an application to the Rent Controller for 
fixation of a fair rent, the tenant cannot 
.ask the civil Court to stay the suit for rent 
till the decision by Rent Controller, either 
under S. 10 or under its inherent powers 
under S. 151 Civil P. C. AIR 1952 Pat 231 
Rel. on.; AIR 1950 iUadh-B 8 Dist. Revn. 
Petn. No. 125/4 of 1951 (H.vd) Ref. 

The proceedings for fixation of fair rent 
before the Rent Controller are not covered 
by the provisions of S. 10, Civil P. C. 
Although ■•Court” has not been defined in 
the Code and might include a tribunal 
■such as is constituted under the Rent Con¬ 
trol Law, yet before a suit can be stayed 
under S. 10 the subject-matter of the suit 
which is being adjudicated, the relief pray¬ 
ed for, and the power to grant it must sub¬ 
stantially be the same in the proceedings 
before the Rent Controller and the suit 
vn the civil Court. Further, the suit 
which is sought to be stayed must be filed 
^ >n the same court or in any other court in 
India having jurisdiction to grant the re¬ 
lief. Even if the proceedings before the 
Rent Controller can be deemed to bo a 
suit it cannot be said that the subject- 
matter of the proceedings before the Rent 
'Controller is before the same court or any 
•other court in India having jurisdiction to 
grant the relief claimed, in that the Rent 
contro ler has no power under the Rent 
a?, ^aw to Srant a decree for rent. 
All that the Rent Controller can do is to 
a fair rent and leave it to the tenant 
•either to have the excess adjusted or 
claim the same by way of a suit. In these 
circumstances, no suit can be stayed under 
* e T c ; . (Paras 3 & 4) 

if the tenant has allowed arrears of rent 
accrue for such a considerable time to 
orce the lan d lo rd to have recourse to a 
af L f ?t r the ./? c °very thereof, he cannot, 

nrml tho , S .V 11 if fllecI ' invoke the inherent 
power of the Court by asking for a stay 

/ rc T d , that he has an appli- 
Rent rw fiction of fair rent before the 
«ent Controller. There is no justification 

1 own ith' ns , ‘I’u Petitioner to utilise his 
Pondini K 5 t0 ,he disadvantage of the res- 
pensp n in^ y *K Ut lng , ^ Im to unnecessary ex- 

K iu ^V hen . askmg the Court t0 exor - 

<>se its inherent power under S. 151, Civil 
as bem S necessary for the ends of 
3 (Paras 5 & 6) 

Rrant P d y fK CaSe ’- after a , decree has been 
tinc i* ncm 6 1S n ? vahd reason for set- 
tho 8 cm-v d ’ merel y °n the ground that 
Ai? sul A»i vas not stayed. '(Para 7) 

Ahm°ed C Alifir?’ 10 J 1 ' 2 h 4y 7 ’ ll; S * 151 N * 2 - 
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Col) Revn. Petn. I\ T o. 125/4 of 1951, D/- 5-10- 
1951 (Hyd) 2 

(’50) .AIR 1930 Madh-B 8 1> 4. 5 

( 51) 0 Dom LR (Pat) 167: (AIR 1952 

Pat 231) 2, 5 

05) i'AR 1935 Sind 228: (159 Ind Cas 824) 3 

ORDER: In this revision the only point 
that has besn pressed is that the Small Causes 
Court ought to have stayed the suit and not 
passed a decree when it was brought to its 
notice that ar. application for fixation of fair 
rent was ponding before the Rent Controller. 
The lower court rejected the contention of the 
applicant on the ground that, since it was ad¬ 
mitted by the petitioner that rent was due for 
sixteen months from July, 1950 to October. 
1951. there was no necessity to await the deci¬ 
sion of the Rent Controller. The petitioner had 
taken f he leased premises from the respon¬ 
dent on a rent of Rs. 45/- per month with res¬ 
pect to which he had, after the suit was filed 
in the Small Causes Court, applied to the Rent 
Controller for fixation of fair rent. The learned 
Advocate for the revision-petitioner argues on 
the authority of — ‘Dulhanmal Rizumal v. 
Abdul Kadar’, AIR 1950 Madh-B 3. that the 
Small Causes Court ought to have stayed the 
suit. In the aforesaid case it was decided that 
in a suit for recovery of rent in which the 
quantum of rent recoverable by the landlord 
is in contest and 

“where a special tribunal is created for the 
determination of the question the jurisdic¬ 
tion of Civil Courts must be deemed to have 
been taken away pro tanto, while such tri¬ 
bunal exists; ar.d as the determination of 
this question is not within the jurisdiction 
of the Civil Court, there cannot be a ‘for¬ 
mal expression of an adjudication which so 
far as the court expressing it conclusively 
determines the rights of the parties with re¬ 
gard to all or any of the matters in contro¬ 
versy in the suit’ ” 

(2) This judgment was followed by mv 

learned brother Dr. Siadat Ali Khan in an un- 

reported judgment in the case of — TJohd 

Fakruddm y. Syed Roshan Ali’, Revn. Petn. 

No. l-o/4 of 1951 dated the 5th October, 1951 

m which he directed the Small Causes Court 

to wnte and enforce the judgment after a 

\ eas ° aa . b,e . r * n . t >? fi«d by the Rent Controller. 

A »fe a pL S » t th «- J ,!; ld 5 ment ^ere is a judgment 
of the Patna High Court in — ‘P C Gar ph Ip.* 

* Kadhuri Devi’, 6 Dom LR fpat) 

16,, where it was held that there is no warrant 

*i le J? r .°P. 0Sltl0n that because a proceeding 

I? 1 tjir fixahon of fair rent is pending before 

Kuns?f 0I fnr 0 ^ the / Uit pendm S before the 
Munsif for arrears of rent should be stayed. 

Sechon h £ ro b £ P° int ed out that under 

Order ant LR,® , Hyderabad Rent Control 
yruer any claim for difference Hup 

enant after fixation of fair rent can bo en- 

justment 3 bT'thi J andlord - oith er by ad- 
tenonfv,. *n landIord according to the 

h? excess* oaid & i® Claim for ,he Payment of 

fair rent flJS* Thl“ m - 1 V ccordance with the 

Thcr .° ,s > ,n my view, a great 
trm e n ] P roce ^dings under the Rent Con- 

„ a CM A" n ,' ,al , ion 01 rent and a su”t 

the function of the Civil Court in iht** - I 
cumstanccs, there appear? 1 ^ bo" 
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ground for staying the proceedings of a Civil 
Court until adjudication by a rent control tri¬ 
bunal. The proceedings for fixation of fair rent 
before the Rent Controller are, therefore, not 
covered by the provisions of S. lu of the Code 
of Civil Procedure. Although -Court” has not 


A. I. R. 


been defined 


in the Code of Civil Procedure 
and might include a tribunal such as is consti¬ 
tuted under the Kent Control Law. yet before 
a suit can be stayed under S. 10 of the Code 
of Civil Procedure, the subject-matter of the 
suit which is being adjudicated, the relief 
prayed lor, and the power to grant it must 
substantially be the same in the proceedings 
before the Rent Controller and the suit in the 
Small Causes Court. Further, the suit which is 
sought to be stayed must be filed in the same 
court or in any other court in India having 
jurisdiction to grant the relief before it can 
be stayed under the said section. The section 
also does not apply to a case where one of the 
two proceedings is not a suit. In — ‘Grahams 
Trading Co. (India) Ltd. v. Chandulal Parma- 
nand', AIR 1935 Sind 228 at p. 231, where ob¬ 
jections to an award were preferred in a court, 
it was held that no application under Section 
10 of the Code of Civil Procedure for stay of 
proceedings lies on the ground that a suit in 
respect of the same subject-matter has been 
instituted in another court by the applicant. 


(4) The principle upon which a subsequent 
suit is stayed under Sec. 10 of the Code of 
Civil Procedure (corresponding to Section 12 
of the Code of Civil Procedure, 1877) is, as 
observed by Mahmood J. in the case of — 
Balkishan v. Kishan Lai’, 11 All 148 (FB) at 
page 155, as follows: 

"The object of the rule contained in S. 12 of 
the Code is to prevent courts of concurrent 
jurisdiction from simultaneously entertaining 
and adjudicating upon two parallel litiga¬ 
tions in respect of the same cause of action, 
the same subject-matter and the same relief. 
The policy of the law is to confine the plain- 
till’ to one litigation, thus obviating the pos¬ 
sibility of contradictory verdicts by two or 
more courts in respect of ‘the same relief’.” 


It may be observed here that under Section 12 
of the old Code it was essential that both the 
suits should have prayed for the same relief. 
Though, under Section 10 of the present Code, 
identity of relief claimed for is not now neces¬ 
sary, still it is necessary that the entire sub¬ 
ject matter of the two suits should be the 
same. Even if the proceedings before the Rent 
Controller can be deemed to be a suit it can¬ 
not be said that the subject-matter of the pro¬ 
ceedings before the Rent Controller is before 
the same court or any other court in India 
having jurisdiction to grant the relief claimed, 
in that the Rent Controller has no power un¬ 
der the Rent Control Law to grant a decree 
for rent. A11 that the Rent Controller can do 
is to fix a fair rent and leave it to the tenant 
either to have the excess adjusted or claim the 
same by way of a suit. In these circumstances, 
no suit can be stayed under Sec. 10 of the 
Code of Civil Procedure. The cases cited by 
Rege J. in — ‘Dulhanmal Rizumal v. Abdur 
Kadar’, AIR 1950 Madh-B 8. are with respect 
to a case where either the suit could have been 
stayed under Section 10 of the Code of Civil 
Procedure or where the High Court in exer¬ 
cise of its inherent powers under Section 151 
of the Code of Civil Procedure stayed the suit 
before the proceedings in the lower court con¬ 
cluded in a decree. 


(o) In the Madhya Bharat case cited above 
_ Dulhanmal Rizumal v. Abdul Kadar’, AIR 
1950 Madh-B 8 the applications were made lo 
ihe Rent Controller prior to the institution of 
the suit for the agreed rent. In the Patna case 
— P. C. Gangulee v. Smt. Kadhuri Devi’, 6 
Dom LR (Pat> 167, the suit was filed after 
proceedings for eviction had been commenced 
and on the same day the application for fair 
rent was presented before the Rent Controller 
It appears to me that there is a distinction 
between a case where the proceedings before 
the Rent Controller for fixation of fair rent 
were taken after a suit was filed and a case 
where the suit was filed after the fair rent 
proceedings were already pending before the 
Rent Control Tribunal. Rege J. in the Madhya 
Bharat ca$e has made it clear that where an¬ 
other tribunal was seized of the matter prior 
to the institution of the rent suit it should 
have been stayed pending the determination 
of the fair rent. The Ratio Decidendi in both 
the cases was not based on a consideration of 
Section 10 of the Code of Civil Procedure but 
appears to have been grounded in the Court’s 
inherent power to stay a suit if the ends of 
justice required it. Even on that basis, in my| 
view, if the tenant allowed arrears of rent to 
accrue for such a considerable time as to force 
the landlord to have recourse to a suit for the 
recovery thereof, he cannot, after the suit is 
filed, invoke the inherent power of the Court 
by asking for a stay on the ground that he has 
filed an application for fixation of fair rent be¬ 
fore the Rent Controller. 

(G) In this case, after the suit was filed on 
8 th November 1951, in the Small Causes Court, 
the applicant filed a petition for fair rent to 
be fixed before the Rent Controller on 20th 
December 1951. There is, in my view, no justi¬ 
fication for allowing the petitioner to utilise 
his own laches to the disadvantage of the res¬ 
pondent by putting him to unnecessary ex¬ 
pense and ” then asking the court to exercise 
its inherent power under Section 151 of the 
Code of Civil Procedure as being necessary for 
the ends of justice. 

(7) In any case, after a decree has been 


granted, there is no valid reason for setting it 
aside, merely on the ground that the suit was 
not stayed. It would have been perhaps a 
different matter had a revision been filed im¬ 
mediately after the lower court refused to stay 
ihe suit, in which case having regard to the 
facts in each case, it may be considered in the 
interests of justice to stay the suit in exercise 
of the inherent powers under Section 151 of the 
Code of Civil Procedure; but that is not the 
case here. 

(8) In the result, the revision is dismissed 
with costs. 

Revision dismissed. 


B/K.S. 
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Harikishen s/o Ramgopal, Appellant; 
Ramchander s/o Ranganna and others, 
pendents. 

Civil Misc. 183/5 No. 526/135/2 of 1951-0- 
D/- 19-9-1952. 

Constitution of India (1950), Art. 226 - 
Certiorari — Error apparent on face of rccorcv 
— Impugned orders set aside. 
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Ramgopal v. E. p. T. Comjir. ( jMjtiMiwhan Ilahbj J.) 


Hyderabad A 


A finding that a point was proved on the 
ground that there was an admission is an 
error apparent on the lace of the 
record wnen the record only shows a 
denial of that point by the party 
who is said to have admitted it. An 
order based on such a finding must be set 
aside. (Para 1) 

Anno. Civ. P. C. App. Ill, Const, oi India. 
Art. 226 N 13. 

Bhimsenachari Ashrit and C.opalrao Ekbote, 
for Appellant; R. Vaidyanathan, for Respon¬ 
dent No. 1 

ORDER:— This is an application for the 
issue of a Writ of Certiorari in a rent control 
matter. After going through the record and 
hearing the arguments ot the learned Advo¬ 
cates of the parties, we are of the opinion that 
the rent Controller and the appellate authority 
have palpably erred in holding that the peti¬ 
tioner, being respondent 1 before the rent con¬ 
troller had admitted the allegations of the first 
party before the Rent Controller namely the 
owner of the house. The allegation of the 
owner of the house was that respondent 2 be¬ 
fore the rent controller, Srikishen was a Gold¬ 
smith to whom the tenant, Harikishen had sub¬ 
let the house in question. There was no counter 
before the rent controller. On 2-8-1951 the rent 
controller recorded a statement of the parties. 
The statement of respondent 1 Harikishen, the 
tenant, was that he did not sub-let the house to 
respondent 2, the alleged sub-tenant; that he 
was a goldsmith carrying on his profession in 
the madgi. The petitioner alleged that the said 
respondent was a sub-tenant and was paying 
R$-. 15/- as rent. The tenant denied this fact. 
This is all the record before the Rent Controller. 
On this record the rent Controller came to the 
conclusion that the statement of the respondent 
was sufficient to hold that the house was sub¬ 
let. The appellate authority also dismissed the 
appeal on the ground that the statement of the 
tenant amounted to an admission that he had 
su b‘let the house to the goldsmith Shrikishen. 
After actually going through the record it is 
clear that there has been no such admission 
either by the so-called sub-tenant or the tenant. 
On the contrary the tenant denied the allegation 
that he had sub-let the premises. Under the 
circumstances, we are of the opinion that there 
was no material before the Rent Controller or 
the appellate authority to hold that the factum 
or sub-tenancy was proved. It is an error ap¬ 
parent on the face of the record. We therefore 
set aside the orders of the lower two tribunals, 
remand the ease to the Rent Controller and 
\bat the case be tried de novo and dispos- 
ea of it according to law. We allow costs to the 
Petitioner. Advocate’s fee Rs. 25/-. 

A/M.K.S. Petition allowed. 
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MOHD. AHMED ANSARI AND 
JAGANMOHAN REDDY JJ. 

puSW 1 Shrikishen, Warangal, Petitioner v 
Commissioner, E . P. T., Hyderabad, Respon- 

Ref. No. 14/C of 1359 Fasli, D/- 31-7-1952. 

ac5Sit?«2 x Act (1922) S * 13 “ Ration 01 

L an o d ., aSse ? , ? cnt S* flat rate “ Assessee 
« * Uowe d to rebut the rate fixed - 
Excess Profits Tax Act (1940) S. 21 

are rAU q Jw! tl0n w ? e . ther tho account books 
are reliable or not is a question of fact to 


be determined solely by the Income-tax 
Officer. H, therefore, it is once decided oy 
the income-tax Officer that the accounts 
are unreliable, nis finding cannot be dis¬ 
turbed unless it is altogether capricious 
and unjudicial, merely on the ground tna-. 
tne material in support of those reasons is 
meagre or insufficient. Thus though the 
question of the Income-tax Officer being 
unable to compute the income, profits and 
gams from the account books of the 
assessee is a question of a fact, the fixation 
of flat rate after the rejection of accounts 
should be upon some reasonable considera¬ 
tions and the assessee should be given an 
opportunity to rebut by evidence the basis 
which forms the fixation of the flat rate 
bv the Income-tax Officer. AIR 1930 Pal 
81 SB; AIR 1933 PC 11)3 followed. Case 
law ref. (Paras 1. 2> 

Anno: Income Tax Act, S. 13 N. 6, 7, 3. 

N. Narsimha Iyengar, for Petitioner; C. 

Ranga Chari, for Respondent. 
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JAGANMOHAN REDDY J. Tile petitioners are 
a firm consisting of two partners carrying on 
dealings in ground-nut, oils etc. in Nizamabad. 

Warangal and Sedam and the business of ginning 
and pressing of cotton in Bhainsa. They have 
also a rice mill at Bodlian and ground-nut and 
cotton business at Madnur. The petitioners had 
returned a profit of H. S. Rs. 2,73,007/- and showed 
an excess protit of Rs. 1,03,840/- for the fourth 
chargeable as counting period (C.A.i. and an excess 
profit of H. S. Rs. 28,636, - for the fifth C.AP. 
The Excess Profits Tax Officer computed profits 
for the tourth C.A.P. at H. S. Rs. 3,91,646/- and 
assessed excess profits accordingly, but on appeal 
the Deputy Commissioner granted certain reliefs 
reduced the tax and deposit to the extent of Rs. 
17,538/-. With respect to the filth C.A.P. the Excess 
Profits Tax Officer determined the profits at Rs. 
1,26,971/-& assessed the tax at Rs. 50,972/- but the 
Deputy Commissioner on appeal granted some 
reliefs & reduced the tax & deposit to the extent of 
Rs. 18,984/-. On an application under Section 20 ot 
the Excess Profits Tax Regulation, the Commis¬ 
sioner maintained these findings of the Deputy 
Commissioner with respect to both the fourth and 
fifth C.APs. and under sub-section (2> of Section 
48 of the said Regulation refused to state a case 
on the points raised in the petition of the assessee 
on the ground that none of the points involved 
a question of law. With respect to one of the 
fifth C.A.P., he was of the opinion 
that the matter was concluded by a decision of 
the Privy Council, reported in — ’Commr. of 
Income Tax, Bombay Presidency & Aden v M/« 
Khem Chand-Ramdas', 1938 ITR 521 (P.C.). As 
agamst this order the assessees have filed separate 
petitions for the fourth and fifth C.A.Ps. under 
sub-section (3) of Section 48 for directing the 

ZlZu ^ 10ner t0 f ate R c “ se - The Questions upon 
which they pray for such direction arc as follows: 
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bendi of the same High Court observed at pace 
“' 8 - tha * tnc above judgment proceeded on a wrong 
oa^is when it criticises adversely the reason of 
the Income-lax Oilicer for rejecting the accounts 
and neid that the question whether the account 
books are reliable or not is a question of fact to, 
oe determined solely by the Income Tax Officer ' 
Jf. therefore, it is once decided by the Income-Tax 
Ofiicer that the accounts are unreliable, his 
finding cannot be disturbed unless it is altogether 
capricious and unjudicial, merely on the ground 
that the material in support of those reasons is 
meagre or insufficient. 

(2> Din Mohammad J. in the above case delivered 
the main judgment with which Coldstream J. 
agreed. He observed at page 489 with respect to 
the question of assessing at a flat rate under the 
proviso to Section 13 of the Income Tax Act, as 
follows: 

"The principal point for consideration before us 
is. whether the present assessment based on 

estimate is justified.It only remains 

to consider whether the estimate is fair. In 
doing so, we have to examine the basis on which 
and the manner in which this estimate has been 
made. The Income-Tax Officer has taken into 
consideration the state of affairs in general 
and the fact that the firm has a large business. 
The firm was given ample opportunity to support 
its version but it failed to produce any material 
on the record to enable the Income-Tax Officer 
to arrive at a definite figure. In these circum¬ 
stances. as remarked by their Lordships of the 
Privy Council, in — ‘Commr of Income Tax, 
B&O v. Kameshwar Singh of Darbhanga', 12 Pat 
318, the onus lay on the firm to displace the 
estimate.” 

It appears from the above decision though (as 
I have already observed) the question of the 
Income-Tax Officer being unable to compute the 
income, profits and gains from the account books 
of the asscssce is a question of fact, the fixa¬ 
tion of flat rate also should be upon some reason¬ 
able considerations and that the assessee should 
be given an opportunity to rebut by evidence the 
basis which forms the fixation of the flat rate by) 
the Income-Tax Officer. The observations of Sir 
Terrel C. J. in the — ‘Maharajadhiraja of Dhar- 
bhanga v. Commr. of Income Tax', in 9 pat 240 
(S B.) at pages 270 and 271 with respect to the 
fixation of flat rate were approved by their Lord- 
ships of the Privy Council in appeal from the 
above judgment in 60 Ind App. 146 (P.C.) at pages 
159 and 160. Their Lordships stated: 

“In the High Court (Terrel C. J.) after pointing 
out that the question is one of quantum only 
says. ‘Learned Counsel for the assessee has 
argued that the officer is not entitled to make 
a guess without evidence and I agree with that 
contention, but in this case the state of affairs 
in the previous years, coupled with the fact that 
the assessee had a large mortgage loan business 
and must have enforced mortgages by sale on 
many occasions, afford ample material for the 
assessment made. I would answer the question 
in the affirmative. The other judges concurred 
and their Lordships also agree, adding only that 
if the assessee wished to displace the taxing 
officer’s estimate, it was open to him to adduce 
evidence of all his purchase transactions during 
the year and of the financial results thereof, 
which he apparently made no attempt to do”. 

(3) In — 'Ferozshah v. Commissioner of Income 
Tax. Punjab and N. W. F. P. Province Lahore, 60 
Ind App 325 (P.C.), where the assessee objected 
to a flat rate of 32* percent fixed by the J nc ° me “ 
Tax Officer taking into consideration that no 
profit and loss account had been prepared by ids 


IV C.A.P. 

Whether the basis of yield of ground-nut oil 
and caxe formulated by the E.P.T. Oilicer and 
upheld by tne Deputy Nazim, E.P.T. is correct 
and applicable to this case ana whether the 
said basis is warranted by any evidence on record 
that was pm to the assesses and their explana¬ 
tion obtained?” 

V C. A. P. 

i. "Whether the basis of yield of ground-nut 
oil and cake formulated by the E.P.T. Oilicer & 
u pile id by the Deputy Nazim ana Nazim L.P.T. 
is correct and applicable to this case and 
whether the said basis is warranted by any 
evidence on record tnat was put to the asses¬ 
ses and their explanation obtained? 

-• “Whether the finding that the loss in forward 
and hedging transactions done by Seram 
Branch at Bombay did not accrue or arise 
in the Dominions is maintainable in view of 
the lact that there was no separate business 
lirrn at Bombay and such transactions were 
done and controlled from the Dominions? 

It may be observed here that during the course 
ot the argument the petitioner's learned Advocate 
indicated that he did not intend to press the second 
question in the fifth C.A.P., as such we do not 
propose to consider that question. This leaves 
the first question in the fourth and fifth C.A.Ps., 
which is common and concerns the fixation of 
flat rate of yield of oil. There can be no doubt 
that the findings of the Excess Profits Tax Ofiicer 
and the Deputy Commissioner with respect to the 
computation of the income, profits and gains from 
the books furnished by the assessee are findings 
of fact, and in our view the Income Tax authori¬ 
ties had sufficient material upon which they could 
have come to the conclusion that the income, 
profits and gains could not be computed from the 
books of account of the assessees. The only 
question, therefore, is whether the flat rate of 
42.5 percent, fixed by the Deputy Commissioner & 
maintained by the Commissioner raises any ques¬ 
tion of law. Generally, whether the Income-tax 
authorities are not satisfied with the correctness 
or completeness of the assessees accounts, they 
can, taking into consideration the state of afiairs 
and the fact that the yield was low compared to 
other firms doing similar business, fix a flat rate. 
The burden of displacing the estimate is upon the 
assessee. 

In — 'Pioneer Sports Ltd., Sialkot v. Commis¬ 
sioner of Income Tax’ Punjab & N.W.F.P. (1934) 2 
ITR 305 (Lah) where it appeared that the com¬ 
pany never used to keep a stock register and 
the refusal of the Income Tax Officer to accept 
the accounts was not due to any error in the 
method of accounting, but because he considered 
the rate of profits shown to be unreasonably low. 
it was held that under those circumstances the 
Income Tax Officer was not justified in making 
an assessment under the proviso to Section 13 
of the Income Tax Act. It was further held that 
it was a question of law’ in which the court is 
entitled to enquire whether there was any evidence 
on which the Income Tax Officer could have come 
ro the decision that the method of accounting is 
such that the gains could not be computed except 
by the arbitrary method contemplated by the 
proviso. It was also held that the mere fact that 
she company chose to charge a low rate of profit 
was no reason for the Income-Tax Officer to 
reject the total profits, nor was the absence of 
a stock register, when admittedly the company 
had never used a stock register a valid reason 
for rejecting the account. 

In — ‘Gangaram Balmokand v. Commissioner 
of Income Tax’, Punjab, 5 ITR 4G4 (Lah), another 



1963 State of Hyderabad v. Ahmed Moiiiuddin* (>'. Mi Ehan «f Dcshpanac JJ.) Hyderabad 59 

assessee, and the rate of profit could not be deduced a lessee is not in the same condition so cs to give 
from his books, their Lordships dealing with the results similar to these in the previous years, 
order of the High Court observed at page 333 he utilises this iact only to reduce the maximum 


order of the Hign Court Observed at page 333 
as follows: 

“As to the assessment at a flat rate of profit 
to 324 percent, they pointed out that no oojee- 
tion had been taken by the appellant to tne 
same assessment lor tne two p,ceding years, 
1924-5- 1923-0, and it had not been snown mat 
the Income-Tax Officer was not well warranted 
, in maintaining the same percentage in respect 
of the year of assessment. The question was 
one of the fact for him to decide". 

In both these cases, the observations of their 
Lordsnips proceeded on liie basis that Uie assessee 
was given an opportunity to rebut by evidence 
the fixation of flat rate by the Income-Tax aumori- 
ties. It appears io us that after the rejection of 
accounts and before an assessment under the pro¬ 
mo to sub-section 13 fixing a hat rate is made, 
the assessed should be aUorded an opportunity 
to rebut by evidence the rate to be fixed. It is 
argued that the yield of oii depends on several 
factors, namely, that it differs lrom locality to 
locality, on the quality of the ground-nuts crashed 
into oil and the make and condition ol the 
machinery & such other considerations as have been 
enumerated in his petition. The Advocate for the 
petitioners submits that he should have been 
given an opportunity to rebut by evidence that 
the basis on which the flat rate fixed was not 
justified. In — ’Gurinukii Singh v. Commissioner 
of Income-Tax, Lahore 1 , 1944-12 I.T.R. 393 (Lah) 
—'Lai Mohan Krishna Lai v. Commissioner of 
Income Tax, Bengal’, 1944-12 ITR 441 (Cali 
—'Mohanlal v. Commissioner*, E.P.T., 1355 Nazair-e- 
Osmania 691 and Saith Mai v. Commissioner’, 
E.P.T. 1355 Nazair-e-Osmania 512 the Lahore, the 
• Calcutta & the Hyderabad High Court have held that 
? where the Income-tax Oiiicer proposed to make 
an estimate in disregard of the accounts or other 
materials produced by the assessee, though he is 
entitled to rely on materials gathered from other 
sources, natural justice demands that he should 
<u*aw the assessee’s attention to it before making 
tne order and give him an opportunity to adduce 
material in rebuttal. These observations arc in 
consonance with the observations of the Privy 
m Mahara l a of Darbhanga's case. *(12 Pat 
and Fcroz shah*s case referred to above. 
km (lucstion in lllis case, therefore, would 
oe whether the assessee was given an opportunity 
J? rebut the basis of the lixation of the flat rate. 
n?v ft /55f sua ^ of the orders of the Excess Profits 
flnl?c i ! Cer and the De I> ut y Commissioner, it 
appears to us that the assessce’s admitted out-turn 

J, ? e ^ cent of oil at Warangal, 40.4 percent at 

inarimfccfui *. 41 - 9 pcrccnt at Seram were held to be 
maomissible in view of the fact that these figures 

hv thn 0 l K idcrably less than what has been shown 
betwppn *o r traders in similar business which was 
Tflv rSf 43 And 45 perccnt * The Excess Profits 
tSLSK^ 0bse * r " ed that *' even supposing and 
for « uantit y 0[ ground-nut Lssued 

on the ££ g that therc was no quantity of oil 
418 n«fS a MP the P ercent age of yield works out to 
stocks a i nd Since the openin S and closing 

at 4?n a /rL m f ere m. approximate, he fixed the yield 
thafrfiEf- ent> There is no mention in the order 


the ^yiem percentage shown bv 

Jf nges . from 408 percent to 42.8 per- 

oxplanation a S aba u **? tory & he has & iven n <> 
come dZ fA! hy the porcentage of yield 
during perc , ent in this branch 

Con ISSStrjSS fWu Though the Deputy 

er admits that the machinery of the 


a lessee is not in the same condition so cs to give 
results Similar to these in the previous years, 
he utilises this lact only to reduce the maximum 
of 42.8 percent of the previous years to tnat of 
42.5 percent. There is not rung in his order to show 
that the assessee was given an opportunity by the 
Excess Fronts Tax Oiiicer to lead evidence to 
rebut the fiat rate fixed by him, 
nor on what basis lie fixed the maximum in the 
previous years, notwithstanding the fact that the 
machinery was not in the same condition as in 
the previous years. It is also not c.ear lrom the 
Older whether 42.0 percent yield in tne previous 
years Was the yieid immediately beiore the assess¬ 
ment years, nor does it cisc.ose that he has taken 
the yield of oil in sinn.ar trades in Warangai and 
S t dam into consideration in arriving at the figure 
oi 42.5 percent. Further, when the E.P.T. autho¬ 
rities had accepted the percentage of the yield of 
the assessee as disclosed by them for the first, 
second and third C.R.Ps., why similar percentage 
of yield oi oil for the fourth and liiin C.A.Ps, lias 
been rejected is also not evident. In these circum¬ 
stances. what we have to consider is whether the 
Income Tax authorities exercised their judgment 
in arriving at the conclusion and did not act 
arbitrarily. This is a question of law for us to 
consider. 

(5> For the aforesaid reasons, we think the 
Commissioner E.P.T. should state a case on the 
following question whicn is common to both the 
fourth and filth C.A.Ps. 

IV 6: V C. A. Ps. 

-Whether the basis of yield of ground-nut oil 
and cake lormuiated by the E.P.T. Officer and 
upneld by the Deputy Nazim and Nazim, EP.T., 
is correct and applicable to this case and whether 
the said basis is warranted by any evidence on 
record that was put to the assessees and their 
explanation obtained.” 

<C» In stating the case, the Commissioner will 
say what documents and materials were beiore him 
at the time when he considered the orders of the 
E-P.T. Officer and the Deputy Commissioner, and 
such documents will be annexed to the statement 
oi the case. Time given four weeks. Four copies 
of the statement of the case and relevant docu¬ 
ments will be submitted to the High Court and 
a copy thereof furnished to the assessees. 


B. R.G.D. 


Petition allowed. 
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SIADAT ALI KHAN AND DESHPANDE JJ 
Respondent. Hjdera ^ aC * V ' Ahmcd Mohluddto. 
1952? minal Appeal No - 344 of 1951, D/- 26-9- 

(a) Constitution of India, Art. 1GG — Memo- 

The signature of the Rajpramukh is not 
necessary under Art. 166 on the memo- 

tah 4 for ^ 3 , S h tatC ? Ppeal a Sainst acquit- 
Ju A s 4 ch matters, the direction in 

that Article is only declaratory and not 

Ss a re f SWe n l°r'S ST aCS 

s ss* £ dcn,ly a ( £" 

fhwtP: P i f- s - 4 >7 N. 4. ( 3) 

(b) Criminal P. C. (1898), S. 492(1) p., 1 , 

v P K rosccu ‘ ors appointed under sub-S (U 
Number of Public Prosecutor/ tor JarticW 
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Under S. 492 a Public Prosecutor who 
has not worked on the Original Side of the 
High Court can also be appointed. Fur¬ 
ther, the appointment of a number of Pub¬ 
lic Prosecutors for a local area cannot in 
any way be deemed to be objectionable; 
and evidently, the needs of the area would 
be the determining factor. (Para 3) 

Anno: Cr. P. C., S. 492 N. 1. 

Mohd. Mirza, Government Advocate, for 
the State; B. N. Chobey, lor Respondent. 

JUDGMENT : This is a State appeal against 
acquittal. The Chief City Magistrate, by judg¬ 
ment dated 30-12-1950, has acquitted the accus¬ 
ed Ahmed Mohiuddin from a charge of crimi¬ 
nal misappropriation under S. 339 of Asafia 
Penal Code. We have heard the arguments of 
the learned Advocate for the accused and the 
learned senior Government Advocate, Shri 
Mohd. Mirza. We record our opinion below. 

(2) The facts alleged by the prosecution are 
that the accused borrowed from the com¬ 
plainant Sayeed a gold chain weighing a little 
more than six tolas and ot the value of Rs. 40U 
some time in Ardibehisht 1356 F. stating that 
it was required for the marriage ceremony of 
his sister and with the undertaking that he 
would return it to the complainant within four 
or five days as soon as the function was over; 
that instead of returning it, he pledged it with 
P. W. 10, Sriram Bagirathlal and that as the 
offence of criminal misappropriation was com¬ 
mitted, the accused should be punished for 
the same and the gold chain returned to the 
complainant. The prosecution has adduced ten 
witnesses and the defence 14. We have care¬ 
fully considered the whole record and put 
down our opinion below. 

(3) A preliminary objection is taken by the 
learned Advocate, Shri B. N. Chobey. He has 
argued that the appointment of Shri Gopalrao 
Tuljapurkar who has signed the memorandum 
of the State appeal against the acquittal is 
not valid, and that his signature is invalid in 
View of Art. 166 of the Constitution. He point¬ 
ed out that Shri Gopalrao Tuljapurkar was 
appointed as a Public Prosecutor under S. 364, 
Hyderabad Criminal P.C. and notified in the 
Jareeda dated 11-2-1951 along with several 
other Public Prosecutors; that this is not cor¬ 
rect as the appointment of a Public Prose¬ 
cutor can only be for a local area and so many 
persons cannot be appointed for one area. We 
have carefully considered this argument and 
regret that we do not agree. We do not think 
that the signature of the Rajpramukh is neces¬ 
sary under Art. 166 of the Constitution, for, in 
such matters, the direction in that article is 
only declaratory and not mandatory and, more¬ 
over, that article refers to executive acts and 
the filing of an appeal is evidently a judicial 
and not an executive act. Hence the article is 
quite irrelevant. 

Regarding the argument that as the Indian 
Criminal Procedure Code is in force now and 
under its S. 492 a Public Prosecutor can only 
be appointed who has worked on the Original 
Side of the High Court, we are of the opinion 
that a perusal of the section will show that 
there are alternatives in the section under 
which a Public Prosecutor who has not work¬ 
ed on the Original Side of the High Court can 
also be appointed. We do not think that the 
appointment of a number of Public Prosecu¬ 
tors for a local area can in any way be deem¬ 
ed to be objectionable; and evidently, the 
needs of the area would be the determining 


factor. Thus, we do not think that we can 
allow the preliminary objection and reject it. 

(Their Lordships then considered the merits 
of the appeal and after considering the evi¬ 
dence dismissed the appeal.) 

A/V.R.B. Appeal dismissed 
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QAMAR HASSAN AND DESHPANDE JJ. 
Narsappa, Petitioner v. State of Hyderabad. 
Ref. No. 769/6 of 1951-52, D/- 31-3-1952. 

(a) Hyderabad Gambling Act (2 of 1305F), 
S. 5 — Essential condition for framing charge 
— (Public Gambling Act (1867), S. 4). 

Gambling per se is not an offence under 
the Act. It is only gambling in a common 
gaming house, as defined under the Act, 
that is made an offence under the section. 
Therefore, a charge cannot be framed 
under S. 5 unless the prosecution esta¬ 
blishes by legal evidence that the accused 
were found playing or gaming in a com¬ 
mon gaming house as defined in S. 3 of the 
Act. (Para 4) 

Anno: Pub. Gam. Act, S. 4 N. 1. 

(b) Hyderabad Gambling Act (2 of 1305F), 
S. 7 — Proof of due search is necessary to 
invoke presumption — (Public Gambling Act 
(1867), S. G). 

The presumption under S. 7 can arise 
only where search is made in strict com¬ 
pliance with the provisions of S. 6 and if 
the search is not proved to have been duly 
made the presumption cannot arise. There¬ 
fore, there must be affirmative proof of a 
due search effected before the prosecution 
would be entitled to invoke the aid of the 
presumption. (Para 5) 

Anno: Pub. Gam. Act, S. 7 N. 1. 

(c) Hyderabad Gambling Act (2 of 1305 F), 

S. 7 — Presumption under S. 91, Hyderabad 
Evidence Act — Reliance upon, to support pre¬ 
sumption under S. 7 of Act Gambling 

Act (1867), S. 6) — (Hyderabad Evidence Act 
S j)D _ (Evidence Act (1872), S. 114). 

Where the search warrant issued is 
before the Court and is on the face of it 
regular the presumption under Section 91, 
Hyderabad Evidence Act arises and the 
Court may presume that the officer ls - SU ril? 
the warrant has acted on credible infor¬ 
mation. It would follow therefrom that the 
presumption under S. 7 arise if as a res ^‘ 
of the ensuing search the articles 
in that section are found. But when the 
warrant is not produced and is not on the 
file of Court no such presumption can 
arise. 

Further in a case where the entire pro¬ 
ceeding which resulted in the issue of the 
warrant is before the Court it is un ^ ec , e ^' 
sarv to rely on any presumption unoer 
S. 91, Hyderabad Evidence Act to support a 
presumption under S. 7 ( p "f 5 / c ( 

Anno: Pub. Gam. Act, S. 6 N. 1; Evi. Ad, 

S. 114 N - 29 « * 

(d) Hyderabad Gambling Act (2 of 1305rb 
S. 6 — Credible information — (Fudih 
G ambling Act (1867), S. 5). 

The report of the police that a person nas 
allowed gambling in his house is ineffi¬ 
cient for the issue of a house searc 
warrant because, in the words of S. b, u 
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not credible information that the hou*e i.> 
used as a common gaming house. (P.-.ia \, f 
Anno: Pub. Gam. Act, S. 5 N. 1. 

(e) Hyderabad Gambling Act Vi of 13u5F), 
5 7 — Scope — Strict interpret:! lion is neces¬ 
sary _ (Public Gambling Act (1S67>, S. O'). 

The section authorises a presumption of 
guilt against the accused and is a departure 
irom the principle of criminal jurispru¬ 
dence, that an accused person is presumed 
to be innocent until the contrary is proved. 
Under the Act, the onus probandi is shifted 
from the accuser to accused who has to 
establish his innocence and therefore, it is 
necessary that S. 7 should be very strictly 
construed. (Para 7) 

Anno: Pub. Gam. Act, S. 6 N. 1 . 

Lakshman Rao Ganoo, for Petitioner: Mohd. 
Mirza and Gopal Rao, Government Advocate, 
for the State. 
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ORDER: These are six references by the 
learned District Magistrate, Raichur, recom¬ 
mending that the charges framed against the 
petitioners under Section 5, Hyderabad 
Gambling Act (hereinafter referred to as the 
Act) be quashed and they be ordered to be 
discharged. In order to appreciate the point 
involved in these references, a few facts and 
some quotations in extenso need be mentioned 
and given. It appears that on 5th February, 
1951, G. Sunkanna, Sub-Inspector in charge of 
Police Station at Lingsugur, submitted the 
following report to the Magistrate. 

“I beg to submit that I received information 
that one Sultan Khan of Kasaivadi of Ling¬ 
sugur allowed gambling with playing cards 
and money in his house and so his house was 
treated as one of the gaming houses for the 
public. I request the Honourable Court for 
issuing a house-search warrant for arresting 
the gamblers and to recover money and 
cards to maintain law and order.” 


(2) The Magistrate at Lingsugur passed U 
following order on the back of the report. 

“This is a report of Sub-Inspector, Lingsugu 
wherein it is stated and requested th; 
Sultan Khan of Kasaivadi has allowe 
gambling in his house and now the gamblei 
are there. Believing this report, I order th; 
a house-search warrant may be urgent: 
issued in the name of the Sub-Inspecto 
Lingsugur, stating that he is authorised i 
se ^ ch the house of Sultan Khan of Kasa 
yacti, Lingsugur town, and take necessai 
(action) against him.” 

(3) In pursuance of this order, a warrai 
j txP a t? hed with a covering letter No. 2( 

lll 5th , P f L bruar y 1951 * The Sub-Inspector c 
hmfc£ the warrant raided Sultan Khan 
i he same day at 4 There, he foun 
a^LP er i Sons playin £ ca rds with money. F 
necpSr5 ly arr t sted them and Prepared th 
P £ n n hna T s - The accused wei 
th r 5 e u challaned on 6th February 195 
ree witnesses were examined on behalf < 


Use prosecution who deposed as to the mouc tne 
v:ai ehccVwd, the persons found gambling 
and «i.e property recovered from the house 
laicicd. No evidence was adduced to snow that 
Sultan Khan derived any profit or gain from 
the gambling which according to the Prosecu¬ 
tion was being carried on in lus house. P. W\ 1, 
the Sub-Inspector, no doubt in his preliminary 
examination said that the accused used to pay 
oi.e anna per game to the owner of the house 
as compensation but in cross-examination 
admitted that his knowledge in this respect 
was based on hearsay. In this state oi evi¬ 
dence, the charges as stated above were lrarned 
against the petitioner. 

(t) Mr. Lakshman Rao Ganu contends on 
behaif of the petitioner that in the absence of 
proof that Sultan Khan collected one anna per 
game as prolit or gain to himself, his house 
cannot be brought within the category of 
common gaming house as defined in S. 3 of 
the Act. Hence no oilence was cummitted'even 
a the petitioners were found gambling there. 
The learned Government Advocate feebly 
attempted to controvert this contention by 
drawing our attention to the Sub-Inspector’s 
testimony. But that testimony is no evidence 
as it is based on hearsay. It is a mistake to 
assume as appears to have been done in this 
case that gambling per se is an offence under 
the Gambling Act. It is only gambling in a 
common gaming house as defined in the Act 
that is made an oilence under Section 5 of the 
Act. Common gaming house is defined to mean 
any house, walled enclosure, room or place in 
which cards, dice or other instruments of 
gaming are kept or used for the ‘profit or gain 
of the person' owning, occupying, using or 
keeping such house, enclosure, room or place, 
whether by way of a charge for the use of 
instruments of gaming or of the house, the 
enclosure, room, or place, or otherwise whatso¬ 
ever. It is thus clear that no charge could be 
framed under Section 5 of the Act unless the 
prosecution establishes by legal evidence that 
the accused were found playing or gaming in 
a common gaming house. 


ko) tfut u is contended by the learned Go\ 
ernment Advocate that the charge can be su 
tamed on the strength of the legal presumptio 
as embodied in Section 7 of the Act The 
Section provides that when any cards, die 
gaming tables or other instruments or moai 
of gaming are found in any common gamir 
house entered or searched under Section 6 c 
about the person of any of those who are foun 
therein, it shall be evidence until the control 
is made to appear that such house, walk 
enclosure, room or place is used as a commc 
gaming house and that the persons four 

W f. r vf th u re pr ? sent for ’he purpose « 
gaming, although no play was actually seen t 
the Magistrate or Police Officer or any of h 

11 , 1S Uf ged that inasmuch as tl 
seaich was made under a warrant issued by tl 

S£ C Und , e , r Section 6 of the Act, the pr 
sumption would apply so as to justify tl 
charges framed and there was no occasion 

hutt?d Un 6SS /? nd until ,he accused r 
n ut n ' h r Presumption and adduced eviden, 
m support of their innocence. If the pron 

fi'™~i W £ re as simple as Propounded bv tl 
h o a ^ G r e J n ( u ent Advocate then there wou 
be an end of the matter. Prom the lan-nni 

nrnu!d^ e f tl0 tv, ^ / s cdear that the Presurnptic 
provided for therein can arise only where seirn 

o S f qeeflnn k ? ♦v. 0m A li ? nce « the 53 
of Section 6 of the Act, and if the search 
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mot proved to have been duly made no such 
presumption can be made. It follows, there¬ 
fore, that in order to entitle the prosecution to 
i invoke to aid the presumption under Section 7 
lot the Act, there must be affirmative proof 
jthat search was effected strictly in accordance 
with the provision 01 Section o ol the Act. As 
already stated, no warrant has been produced 
in this case nor is it to be found on the lile 
of tne court below. This fact distinguishes — 
Emperor v. Mohd. Yusaf, AIR 194t> Lah 26 
(FB) and — ‘Vallibhai Ibrahim v. Emperor*, 
:H Bom LR 1447, which have been cited by the 
(learned Government Advocate. In these cases, 
the warrant was before the court and it was 
held that provided the warrant issued under 
section (j of the Act is on the face of it regular, 
the presumption under Section 114, Illust. (e), 
'Evidence Act (Section 91 of the Hyderabad Evi¬ 
dence Act) does arise, and the court may 
presume that the officer issuing the warrant 
has acted on credible information. And it 
would follow that the presumption under S. 7 
would arise if as a result of ensuing search the 
i articles indicated in Section 7 are found. In 
the present case, we need not rely on any pre¬ 
sumption under Section 91, Hyderabad Evi¬ 
dence Act to support a presumption under 
Section 7 of the Act because we have 
the entire proceeding before us which 
resulted in the issue of the warrant authorising 
the search. 

(6) The Magistrate’s order of 5th February 
1951 was based on the ground that the Sub- 
Inspector had reported that Sultan Khan had 
(allowed gambling in his house and the gamblers 
were there. This ground was quite insufficient 
for the issue of the warrant because in the 
words of Section 6 it was not credible infor¬ 
mation that the house was used as a common 
gaming house. We will have to presume that 
the warrant was issued in terms of the order 
of 5th February 1951. It has been held by the 
Calcutta High Court in the case of — ‘Emperor 
v. Gobinda Chandra’, 192 Ind Cas 182 (Cal), 
that a common gaming house has a special 
meaning under the Public Gambling Act and 
unless that expression is used in a warrant 
under Section 8, the prosecution cannot avail 
themselves of the special provision in Section 7. 
Again the same High Court held in — VJitendra 
Bhusan v. Emperor’, 195 Ind Cas 7 (Cal), that 
a warrant which merely states that the Magis¬ 
trate has reason to believe that the house is 
used for gambling is not legal, and if the house 
is searched under such a warrant, the presump¬ 
tion which is raised under Section 7 of the 
Act cannot arise from the instruments of 
"ambling being found therein. — Tn re: 
Thambi Iyengar’, 1945 Mad WN 7710), where 
the warrant did not show that the officer who 
had issued it has reason to believe that the 
house in question was being used as a common 
gaming house all that it said being that infor¬ 
mation had been laid before him that gambling 
was going on in the house, it was held by 
Chandrasekhara Aiyar J. that there was no 
romnlianoe with the terms of Section 6 and the 
presumption under Section 7 of the Act did no, 
.rise This case has been followed by Shnpat 
Rao J. in — ‘Yakub Sab v. State of Hyderabad, 
AIP 1952 Hyd 42, the head-note of which runs 
as follows: 

“Where a search warrant issued under S. 6 
of the Act merely stated that after satisfving 
on the basis of‘the affidavit that gambling 
was going on in a particular hotel, the 
search warrant was issued but there were no 


(Palnilhdr C. J. «f- Srinivasachuri J.) A. I. R. 

words in the warrant to show that the officer 
who issued it had reason to believe that the 
hotel in question was a common gamin" 
house, held, the warrant was not in accorcb 
ance with Section 6 of the Act, and as such 
the presumption under Section 7 could not 
arise.” 

(7) We are inclined to the view taken in< 
these cases because the section authorises a' 
presumption of guilt against the accused and is 
a departure from the principle of criminal 
jurisprudence, that an accused person is pre¬ 
sumed to be innocent until the contrary is 
proved; but under the Act, the onus probandi 
is shifted from the accuser to accused who has 
to establish his innocence. Therefore, it is 
necessary that Section 7 should be very strictly 
construed. 

(8) For these reasons, we accept the refer¬ 
ence, quash the charges framed against all the 
accused and order them to be discharged. The 
property recovered shall be restored to him 
from whose possession it was taken. 

B/M.K.S. Reference accepted. 
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PALNITKAR C. J. 

AND R. SRINIVASACHARI J. 

Ahamad Mohiuddin, Petitioner v. Abdurrah¬ 
man, Respondent. 

Civil Revn. No. 302 of 1952, D/- 15-7-1952. 
Civil P. C. (1908), O. 23 R. 3 — Compromise 
petition filed by both parties — Subsequent 
application for setting it aside on ground of 
undue influence — Separate suit is necessary — 
(Contract Act (1872), S. 19 A). 

The words of O. 23, R. 3, Civil P. C. 
signify that where a suit has been adjusted 
bv lawful agreement it is obligatory on the 
Court to order such agreement or.com¬ 
promise to be recorded. Where therefore 
one of the parties applies for setting aside 
a compromise petition filed by both the 
parties on the ground that his signature 
on the petition was obtained by undue in¬ 
fluence, his remedy is to file a regular 
suit for avoiding the compromise which 
is voidable at his option. He cannot move 
the Court to set it aside in the same pro¬ 
ceedings. AIR 1950 Mad 728 and AIR 1935 • 
All 137, Rel. on. (Parai 4) 

Anno: Civil P. C., O. 23 R. 3 N. 8 Pt. 4r 
Contract Act, S. 19 A N. 1. 

Zakaulla, for Petitioner; Aliuddin Ansari, for 
Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
f*35) AIR 1935 All 137: (57 All 426) 4 

( 50) AIR 1950 Mad 728: (1950-1 Mad LJ 524) 4 
ORDER: The facts giving rise to this Revi¬ 
sion petition are that the petitioner filed a suit 
against the respondent and applied for an order 
for attachment before judgment which was 
granted. Subsequently, there was a compromise 
between the parties, which was filed in Court. 
The compromise petition was also verified by 
the office hut when it was presented before tne 
Judge a plea was raised by the responden 
that the signature on the compromise petition 
was obtained by the exercise of undue influ¬ 
ence over him, and that he wanted to lea 
evidence to show that it was by undue influence- 
that the signature on the compromise petition 
was obtained. 


* 


* 
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(2) The lower court .'.Ilowed tlie re.pon .ii-. 
to lead evidence with regard to the plea ol 
undue influence. It is against this order that 
the plaintiff-petitioner has come before us in 
revision. 

(3) It is admitted by the learned advocate 
for the respondent that the compromise peti¬ 
tion bore the signature of his client as well a-- 
that of his vakil. Thc-refore it is clear that the 
compromise petition was filed by both the 
parties. It is now sought to resile from the 
compromise and the ground urged is that the 
signature of the respondent on the compromise 
petition was obtained by undue influence It 
has to be observed that Order 23, Rule 3 of the 
Civil Procedure Code which relates to the com¬ 
promise of suits contemplates that where both 
the parties have entered into a lawful agree¬ 
ment and pray that a decree be passed in 
terms of the compromise, the court shall record 
the compromise and draw up a decree. 

(4) It is not urged before us that the agree¬ 
ment that was entered into by the parties was an 
unlawful agreement, i.e., one against law or public 
policy, for if it were so the court was not 
bound to record the compromise. It may refuse 
to do so. The only objection to the recording 
of the compromise is that the consent of the 
respondent to the compromise was obtained by 
undue influence. Therefore, where the agree¬ 
ment is lawful, but it becomes voidable for the 
reason that it was obtained by undue influence, 
the remedy of the party aggrieved is to file a 
regular suit for avoiding the compromise. He 
could not move to set aside the compromise in 
the same proceedings. The words of Order 23, 
Rule 3 of the Civil P. C. signify that it is obli¬ 
gatory on the court to order such agreement or 
compromise to be recorded, where a suit has 

, been adjusted by lawful agreement. We might 
herein refer to the decisions of other courts 
which have taken the same view. The Madras 

Rpaai ° U n t in fl ? e , case of — ‘Kuppuswami 

S? d AHoh P K V 5 na J b ? 1 V. AIR 1950 Mad 728 > and 

•hLv Ehgh Court 'R the case of — 

Y , ar Beg \ v - RacIh3 Kishank AIR 1935 
1 *" , 137 » have adopted the same view. The 

rlK e hi Par - y may Si e a regular suit to 
nf fk! i is grievance. We set aside the order 
2 C0Urt and • direct the tower court 

caJ 5?^ d J. he compromise and dispose of the 
h-f r ac 5 ordin i. t0 tow, The petitioner will have 
Avon f! f Si 1 ? P e,lt >on. The advocate’s fee is 
fixed at Rs. 30/-, (Rupees thirty only). 

cellanim, VieW of , ‘^ is order > the connected mis- 

13 not pressed and is ’ there - 

B/D R R -_Petition allowed. 
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. MOHD. AHMED ANSARI 
AND JAGANMOHAN REDDY JJ. 

tato of Hyderabad v. Bhimaraya, Respondent. 

R ef. No. 1691/6 of 1951-52, D/- 28-7-1952 

P. C. (1898). S. 512 — Scope of 
Evidence Act (1872), S. 33. 

S. T 572 % GC lhl r ,e ?f , ev i dence enacted by 
an exception t Plu lnal Pro fedure Code is 
in S 33 P n? T? }9, the general rule specified 
recorded °f n Evidence .Act and the evidence 
treated V a a previoaa would be 
tions snenifio 1 ? enC<? • SUbject to the condi- 
accused ' . aga J. nst the absconding 

had nn n nS h / th 5 and,ng the fact that he 
o opportunity to cross-examine them 


. . tiic i!:nc the evidence was taken. Scvtio!: 
•‘•:2 ui the Criminal Procedure Code, doe* 
j /. aiaiorise me magistrate either to delete 
• ne iian'e ol an absconding accused which 
jn eiieci is an acquittal oi the accused, or 
•.o issue a warrant of arrest. All that he 
has to do, under 3. 512 of the Criminal Pro¬ 
cedure Code, is to satisfy himself that the 
accuser! are absconding and that there is 
no likelihood of their apprehension. Once 
he comes to that conclusion, he may order 
that the evidence be recorded under 3. 512 
a go ins; the absconding accused. AIR 1017 
Rail 202 (2), Rel. on. (Para 2> 

Anno: Cr. P. C., S. 512 N. 2; Evidence Act, 
S. :>3 N. 1. 

<b) Criminal P. C. (1898), S. 512 — Evidence 
against co-accused. 

The evidence recorded in the case of the 
trials of a co-accused of the absconder or 
other persons cannot by ex-post facto 
operation be treated as evidence recorded 
under S. 512 for the purpose of utilising 
it at the trial of the absconder when he is 
apprehended and tried subsequently. The 
prosecution should move the Court and 
prove by evidence before the recording of 
evidence against the co-accused that certain 
persons are absconding and that it is not . 
possible to apprehend them. It is for the 
Court thereafter to give directions that the 
evidence about to be taken is being taken 
for the purpose of being used, if necos- 
sary, against the absconder under S. 512 of 
the Criminal Procedure Code, as well as 

a \ S ip n ?ooo h o persons present and on trial. 
AIR 1938 Pat 49, Rel. on. (Para 3) 

Anno: Cr.P.C., S. 512 N. 7. 

Gopal Rao Moroamkar, Government Advocate, 
tor tne State. 

R . EPEp ENCES: Courtwar/Chronological/ Paras 
(1/) 18 Cn LJ 975: (AIR 1917 Lah ) •» 

(’38) 39 Cri LJ 281 (2): (AIR 1938 Pat 49) 3 

JAGANMOHAN REDDY J.: This is a re- 
th o District and Sessions Judge. 

si(T Mp(. ictrot« q v a ^ ,ng the order of ‘he Mun- 
silf-Magistrate, Yadir, purporting to have been 

p ade under Section 512 of Criminal Procedure 

?d The h orHp Pe l ° abs OOnding accus- 

co. ihe order is as follows: 

?hil e?ards the ?o-called absconding accused 
there is no sufficient proof of their partici- 

Ef t,a " at a J‘> hence I do not find anv reason 

ni „? : h „= “ 

ar*2s>*-» 

ST 4 ? A *-JS3Sr-5 

Sami^th?® -? rospect of arresting him to 
behaS of \hl n Ti tneSS . eS (if an - v) Produced on 
sTtions 4 nv P ^ S ,t 5 Ut i on and record their depo- 

Mi ss 

dence or hlJ °J lnca P a ble of giving evi- 

case wnnM k! under the circumstances of the 
ihic ’o ?• . be unreasonable. The object Tr 

mentioned ‘fef 
depositions under Section 33 of the Evidence 


Cl Hyderabad Yishwaxath v. Custodian, E. P. 

Act which makes the previous depositions of 
a witness in a judicial proceeding relevant for 
the purpose of proving in a subsequent judicial 
proceeding or in a later stage of the same 
judicial proceedings the truth of the facts 
which it stales when the witness is dead or 
cannot be found, or is incapable of giving 
evidence or is kept out of the way by the 
adverse party or his attendance cannot be pro¬ 
cured without an amount of delay, expense or 
inconvenience, which under the circumstances 
ihe court considers unreasonable; provided 
among other things that the adverse party in 
ihe first proceeding had the right and oppor¬ 
tunity to cross-examine. The special rule of 
evidence enacted by Section 512 of the Cri¬ 
minal Procedure Code is an exception to the 
general rule specified in Section 33 of Evidence 
Act and the evidence recorded in a previous 
trial would be treated as evidence subject to 
the conditions specified already against the 
absconding accused, notwithstanding the fact 
that he had no opportunity to cross-examine 
them at the time the evidence was taken. 

In — 'Emperor v. Sardar’, 13 Cri LJ 975 
lLah), where the Court convicted two of the 
accused who absconded during the course of 
the trial, it was held that the Court had no 
power to convict the accused in those circum¬ 
stances when they were not present, though no 
doubt the Court might proceed under Section 
512 of the Criminal Procedure Code if the 
evidence for the prosecution was incomplete. 
In our view the Magistrate was not right in 
ordering the deletion of the names of the 
absconding accused, nor in observing that 
under Section 512 of the Criminal Procedure 
Code he will not issue any warrant for the 
arrest of the absconding accused in view of the 
sufficiency of evidence. Section 512 of the 
Criminal Procedure Code, as has beer se.' 
does not authorise the Magistrate either to 
delete the name of an absconding accused 
which in effect is an acquittal of the accused, 
or to issue a warrant of arrest. All that he 
has to do, under Section 512 of the Criminal 
Procedure Code is to satisfy himself that the 
accused are absconding and that there is no 
likelihood of their apprehension. Once he 
comes to that conclusion he may order that the 
evidence be recorded under Section 512 against 
the absconding accused. 

(3) It also appears to us that the evidence 
recorded in the case of the trial of a co-accused 
of the absconder or other persons cannot bv 
'ex-post facto’ operation be treated as evidence 
recorded under Section 512 for the purpose of 
utilising it at the trial of the absconder when 
he is apprehended and tried subsequently. The 
orosecution should move the Court and prove 
bv evidence before the recording of evidence 
against the co-accused that certain persons are 
absconding and that it is not possible to appre¬ 
hend them. It is for the Court thereafter to 
give directions that the evidence about to be 
taken is being taken for the purpose of being 
used if necessary against the absconder under 
Section 512 of the Criminal Procedure Code as 
"'ell as against the persons present and on trial. 
The above view was also expressed by a Bench 
of the Patna High Court in — ‘Emperor v. 
Baharuddin’, 39 Cri LJ 281 (Pat). 

(4) Even though the prosecution has stated 
in the charge-sheet that the evidence to be 
recorded against the co-accused should be 
’-eeorded under Section 512 of the Criminal 
Procedure Code against the absconding accused, 


(Pulnitk tr C. J. t£ Siadat Ali Khan J.) A. I. B. 1 

neither Ihe preof relating to the absconding \ 
of the accused, nor the fact that there is no 
immediate prospect of their being apprehended 
in the near future was given. The direction 
of the court with respect to the recording of 
evidence under Section 512 of the Criminal 
Procedure Code against the alleged absconding : 
accused was also not sought, nor has the court 
given any such directions. In these circum- - 
stances, we cannot order the evidene already 
recorded as having been deemed to have been 
recorded under Section 512 of the Criminal 
Procedure Code. We, however, accept the /■ 
reference of the learned Sessions Judge and set 
aside the order contained in the passage of the 
judgment of the Munsiff-Magistrate, Yadgir 
dated 31-8-1951 cited above. 

B/D.H. Reference accepted. 
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PALNITKAR C. J. AND SIADAT ALI 
KHAN J. 

Vislnvanath, Petitioner v. Custodian Eva- 
cuee Property, Respondent. 

Writ Case No. 223 of 1951, D/- 12-8-1952. 

(a) Registration Act (1908), S. 17(2) - 
Explanation — Earnest money. 

A receipt for the amount of earnest 

money is covered by the explanation to 

S. 17(2) and does not require registration. 

AIR 1952 Hyd 148 Ref. (Para 2) 

Anno: Reg. Act, S. 17 N. 72. 

(b) Constitution of India, Art. 226 — Find¬ 
ing of fact — Evidence not considered at all 
— (Civil P. C. (1908), S. 100). 


Where (he Custodian of Evacuee Pro¬ 
perly has not at all taken into considera- TJ 
tion the evidence and has not weighed the 
same his finding that payment of certain 
amount as earnest money has not been 
proved is not merely a matter of apprecia¬ 
tion of evidence and cannot be called a 
mere finding of fact but is a question of 
law. AIR 1952 SC 319 Disting. (Para 2) 
Anno: C. P. C., S. 100 N. 53. 

Govindrao Ardhapurkar, for Petitioner; Nar- j 
hari Shastry, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 


C52) AIR 1952 SC 319: (1952 SCR 696) 

(’52) ILR (1952) Hyd 554: (AIR 1952 

Hyd 148) 2 

ORDER: This is a petition for a writ of 
certiorari against the order of the Cus¬ 
todian of Evacuee Property directing that the 
?ale can be confirmed only on payment or 
Rs. 1300 by the petitioner. The brief facts oi 
the case are that the petitioner purchased tne 
property in question from one Mohsin Bin 
Saleh and a sale-deed dated 24th Farward' 
1358 F. was registered by the vendor m 
favour of the vendee, the petitioner. It ^ stal¬ 
ed in the sale-deed that in lieu of 
Rs. 4000/- the property was sold to the pe 
tioner. Further there is a statement that 0 
of the said amount Rs. 1300 (H. S.) have 
ready been paid as earnest money to the \en 
dor and that Rs. 800 were paid before-the.he 
gistrar and that Rs. 2100 will be paid witwn 
eight "days. The petitioner filed a suit on the 
basis of the sale-deed in the court of the Tj n 
sif Court, Basmat, and the defendants PUi 
a written statement admitting the claim. . 
amount of Rs. 2100 mentioned in the saie-o 
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was paid in the court to the defendants and AIR 1953 HYD 65 (Vnl 4ft r N 311 
(he decree was passed embodying the said au- . T » b <Vo1 ' 40, N ' 31) 

mission and the payment of the said ''inn MOHD. AHMED ANSARI AND 

( 2 ) The Evacuee Pronertv RpJ," JAGANMOHAN REDDY JJ. 

into force on S Meher l35a R F 3 ^ can i e , M/s - Hiranand Ramsukh, Petitioner v. The 

? 'o% , ,hr0U2h COmmI ' 01 in - 

25S Z d "on»rm?S Si 0 ° [ nS , h “ t it Re ' f* «»' of 1951-52, D/- 1-7-1952. 

Si thepetition,™i teld tX Le tam’d' Ac ' <19 ”> S ' ««> »«l <» - 

but, later on, the Custodian came to \he con- S V T / ,r ^ se . nted . \° ^|is- 

elusion that the question of limitation did rut eistrar of’ RnmW^Tvfh at Hjderabad — Re¬ 
arise as the sole was mvlp nr «,- .7. Yi,\ a • 1 , r of Bombay Tribunal receiving it after 

into force of the Regulation, It* is*thereto? — Held "ni^jf P r eati . 0n re ft cted as ‘““e barred 
not necessary to decide !• Held, High Court could not condone delay 

Son TO^CustX heS ES ,?i,“Se “ “i aside Tribm,al ' s “ rder , »' hi ' b <™> 

payment of Rs. 1300 as mentioned in thTsale- of the ! WUh Vl e order 

deed was not proved and, therefore dire-wl Bn nL Wl a ' e Tiibunal on 18-4-1951. 

the petitioner to pay that amount so • hat tile undote rv^ t V S t ? P t? llca » on - { or reference 

sale could be confirmed Shri CnvinHr ( JJ^dei S. Go (1) to the Registrar, Income 

Ardhapurkar, the learned advocate f or [he nr, ^"“wssioner, .Hyderabad, on 16-6- 

petitioner argues that the amount of Rs. 1300 ApoeU^ Registrar, 

was paid as earnest monev and he 1> 3 , re 10,1 ln °unal of Bombay, on 2o-7- 

ferred to the case decided by this court in — ornate was [ejectedas time barred. The 

I S LR 0j /i 1 952 B ) ai Hvk C c U l‘° d T ian > E ™ c 4<* Property. defs' 66(3)7 ™ 3PpUcation Un " 

ceipt in question is covered 1 by The'^explana- Ta^Act^toeet^ th h G Indian Income 

tion to S. 17 cl. (2), Registration Act and doe, l W h< V vlth the rules ar.d the 

not require registration Hence the pavmeS ['T. ad ' ng tho 0rde ;. fi No :. l*of 1950 were en- 

of earnest money can be proved p m c .[’ h . e n , notification of the Hyderabad 

Three witnesses have been produced in sun- wI T ? ad0 ^ er nn the Hyderabad 

port of the fact of payment One is V?shvva & ? a \ Act dated 2 2-3-1949 will be 

nath, the petitioner himself. He states that he pronl^Der-amte abrogated and the 

has paid Rs. 1300 as mentioned in the saE T«s nW il W fc t( an a P p ® al T sh ould 
deed. Another witness is Nana who has stated Tav Trih m,i S J h D e ? s ar o£ ,he Income 
that the vendor, Mohsin, admitted in his pre -StraT A “r B ° mba £ and not the Re- 

tha L Rs ' 1 . 300 wer e paid to him by P the at Hyderabad InCOme Tax Commissioner 
vendee. There is a receipt for this amount (2) that ttio nn* e (Para 2) 

dated 22nd Farwardy 1358 F which is signed inadwtWi« h !! Ct - ( ? f the assessee either 

by the said Mohsin and also by witness Maruti ing he t?ue cam E ss - 

"h° deposed before the Custodian that Rs 1300 tion, for *° n u ln , fil,ng hls a PP«ca- 

were paid as earnest monev to Mohsin and authored b fJ ore a person not 

payment was admitted by Mohsin before the £ to Haim /“,“ v . e the , m ’ did not entitle 

Registrar. He identified the receipt ai d his «•£ Ite?' e ; xclusion ? f the period which 

own signature on it. There is also the ' ave|! lion transmission of the applies- 

jnent in the sale-deed before the Registrar that /o\ il , .. . (Para 2) 

Rs. 1300 were paid by the plaintiff to the ven- Court to lav that 1 . mp °? sib . lef °r the High 

ill-. In view of this evidence we fail to un- cation the TrihnL, d } s, ? lss ‘ng his appli- 

d ®^ s ‘ and how the Custodian can hold that the correctlw nor dM a £ e u otherwise than 

payment of Rs. 1300 was not proved. The nower no 5. dld j tbe ^ lg h Court have any 

earned advocate for the Custodian argued that 'Kent ,, Y hether the re was 

the non-payment of Rs. 1300 is a finding of power s m^far t/th delay nor had it any 

said flnHi™ 6 H a gh Cojirt cannot set aside the 5 of the IndianI wfr Wer A U ? der secti °n 

fs i g , and , substl,ute its own judgment the delay A R SS “ A? to condone 

Hlt la c S te S,t a .L a c ° urt of appeal. ITR 7<> (All) Re r,n B ° m - 431 and 1950-18 

to|^ aS Ge^ r d a ro; Eb ^^ £ s tei te- R fL 0n Act, S. 66 N 3) 

« evit iiT s "' hronolosical/ Para i 

it "s a m,e h ,H not . weighed the same and thus 8> B<Jm «n ITR 251: (AIR 194g 3 

Udeals 6 'with T in j > I s not rele^^MSuch 'm ( ^OriM) 7 ITR 42 ° : (AIR 1949 3 

^Pislislgf 
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Appellate Tribunal was served on l? C ° me 
on 18-4-1951. He thereafter filed inJ SS !? see 
for reference to the o “ led applications 

*-- received by the Registrafof fh* „u Vhich were 

nal, Bombay on 25-7-51 from the Tribu ' 

10 C ° me Tax Commiss ioner, Hyderabad fo “whom 
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they were presented on 16-6-1951. The Income 
Tax Tribunal at Bombay has held that the ap¬ 
plications were time barred inasmuch as they 
were not presented within 60 days from the 
serving of the order. The assessee has now 
applied under sub-section (3) of Section 66 of 
the Act challenging the order of the Tribunal. 
Pleader for the assessee contends that the Re¬ 
gistrar, Income Tax Commissioner at Hydera¬ 
bad was appointed by Notification of the Hyde¬ 
rabad Government dated 22-3-1949 made under 
the Hyderabad Income Tax Act to (1) receive 
memoranda of appeals, (2) issue receipts for 
the money received, and (3) note on the memo¬ 
randum of appeal the date on which it was re¬ 
ceived. After the fiscal integration of Hydera¬ 
bad State with the Union of India, the Indian 
Income Tax Acts and the rules for governing 
the procedure of the Appellate Tribunal were 
made applicable by the Indian Finance Act of 
1950 as and from 1st April, 1950. Under the 
rules governing the procedure of the Income 
Tax Tribunal, the Central Government is autho¬ 
rised to constitute Benches of the Tribunal and 
the Registrar of the Tribunal under Clause (1) 
of Rule 7 of the said rules is authorised to re¬ 
ceive memoranda of appeals and application 
presented to the Tribunal. 

After the application of the Indian Income 
Tax Act to the State of Hyderabad, the Presi¬ 
dent of the Income Tax Tribunal issued Stand¬ 
ing Order No. 1 of 1950 made in pursuance of 
Rule 4 of the Appellate Tribunal Rules, vesting 
the Bombay Bench with jurisdiction for the 
State of Hyderabad to hear appeals and appli¬ 
cations under the Income Tax Act as and from 
1st April, 1950. From the foregoing it is clear 
thatithe Registrar at Bombay was authorised 
to rweive applications and memoranda of ap¬ 
peals and the act of the assessee either in¬ 
advertently or without properly canvassing the 
true position in filing his applications for refer¬ 
ence before a person not authorised to receive 
them, cannot entitle him to claim exclusion of 
the period which is spent in transmission of the 
application between the date of presentation be¬ 
fore the Registrar at Hyderabad and the date 
of receipt by the Registrar, Appellate Tribunal 
at Bombay, for purposes of computing limita¬ 
tion After the Indian Income Tax Act together 
with the rules and the standing Order No. 1 of 
1950 were enforced, the notification of the 
Hyderabad Government made under the Hyde¬ 
rabad Income Tax Act dated 22-3-1949 will be 
deemed to have been abrogated and there is no 
force in the contention of counsel for the 
assessee that since the assessment was being 
made under the Hyderabad Income Tax Act, 
the Registrar appointed thereunder as Regis¬ 
trar for the Income Tax Tribunal should be 
deemed to be the proper receiving authority. 
Once jurisdiction has been vested in the Tribu¬ 
nal constituted under the Indian Income Tax 
Act, the proper person to whom the appeal 
should have been presented was the Registrar 
of the Income Tax Tribunal at Bombay and not 
the Registrar of the Income Tax Commissioner 
at Hyderabad. 

(2) Counsel for the assessee has cited the case 
— ‘Popsing Rice Mills, Bhadrak v. Commis¬ 
sioner of Income Tax, Bihar and Orissa’, 1949- 
17 ITR 420 (Orissa) which is inapplicable to 
the facts of this case, as it is an authority for 
the proposition that where an assessee has sent 
a memorandum of appeal by post, time occu¬ 
pied in transmission of the application should 
not be computed as part of the period of limh- 
tation of 60 days. Rule 7 of the Income Tax 


Appellate Tribunal Rules itself authorises the 
sending of memoranda of appeal by post ad¬ 
dressed to the Registrar or to such other officer 
who is authorised by the Registrar to receive 
such memoranda. The assessee has presented 
his applications not to an authorised person but 
to an unauthorised person and he cannot claim 
to be entitled to the time spent in transmission 
of his application by the Registrar of the In¬ 
come Tax Commissioner at Hyderabad to the 
Registrar of the Income Tax Tribunal at Bom¬ 
bay. 

(3) On a plain reading of sub-section (3) of 
Section 66 of the Income Tax Act, it is clear 
that there is no authority vested in the High 
Court, to condone any delay or to give any 
benefit to the assessee if the order of the Tribu¬ 
nal is in accordance with law. Several cases 
have been cited before us by the respondent’s 
Advocate, viz., — 'Bansilai Gulabchand v. 
Commissioner of Income Tax, Bombay, (Mofus- 
sil)\ 1948-16 ITR 251 (Bom) and — ‘Hajee 
Mahboob Bux Ehhan Illahi v. Commissioner of 
Income Tax, U.P.\ 1950-18 ITR 72 (All) which 
support this view. In these cases it has been 
held that the Tribunal has no power to con¬ 
done any delay in making the application un¬ 
der sub-section (1) of Section 66 and when the 
assessee applies to the High Court under sub¬ 
section (3) thereof, it is impossible for the High 
Court to say that in dismissing his application 
the Tribunal acted otherwise than correctly; 
nor has the High Court been given any power 
to consider whether there was sufficient cause 
for delay nor has it any power similar to the 
power under section 5 of the Indian Limitation 
Act to condone the delay. 

(4) In the result, we agree with the observa¬ 

tions of the Income Tax Tribunal that the 
assessee has been ill-advised but nothing can be 
done. The application is, therefore, rejected. 
B/D.R.R. _Application rejected. 

A.IR. 1953 HYD. 66 (Vol. 40, C. N. 32) 
PALNITKAR C. J. 

AND SIADAT ALI KHAN J. 
Ramchander K. Gulrani, Petitioner v. Sugra 
Begum, Respondent. € _ , 

Writ Petns. Nos. 259 and 261 of 1951, D/- 

11-8-195 2 . a _ a 

Houses and Rents — Hyderabad Rent Con¬ 
trol Order (1353 Fasli), S. 8 — Order of evic¬ 
tion based on personal knowledge and without 
due regard to interests of parties — Writ of 
certiorari held lay — (Constitution of India, 
Art. 226). . . 

Where an order of eviction was passed by 
the appellate authority on grounds which 
were within its personal knowledge not 
forming part of the record and without 
paying due regard to the interests of the 

parties: , . , ,, 

Held (1) that writ of certiorari should 
issue for, in the first place, errors appa¬ 
rent on the face of the proceedings are 
always treated as errors of jurisdiction for 
the purDOse of quashing by issue of a Writ 
of Certiorari. The use of personal know¬ 
ledge in the order was evidently an error 
of this kind; AIR 1949 Mad 535. Rel on. 

(Para 3) 

(2) again even though the Controller or 
the appellate authority might have jurisdic¬ 
tion, yet in considering the question of rea¬ 
sonableness under R. 8 (e) Court shou 
take into consideration every circumstance 
that might affect the interests of the land 
lord or of the tenant and should weigh tne 
hardship with due regard to the needs or 
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each. As due regard was not paid to the 
interests of the parties the jurisdiction was 
wrongly exercised and therefore, a writ of 
certiorari lay: ILR (1952) Hyderabad 679 , 
Rel. on. (Para 3) 

Jaffar Tayabali, N. Narasimha Ayvangar and 
K. Venkataehari, for Petitioner: K. Ram«onal 
(or Respondent. 
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KisnoiULAL v. Rameshwardas (FB) (Srinivasacliari J.) 

(3; We have carefully considered these argu- 
ments of the ieamed advocate for the respon¬ 
dent. We are, however, of the opinion that 
the writ should issue; for in the first place, 
errors apparent on the face of the proceedings 
are always treated as errors of jurisdiction for 
the purpose of quashing by issue of a writ of 
certiorari, vide — 'Krishnaswam}’ Iyer v. 
* lohan 10,00 Mad LJ 559. The 

ie order is 
Again even 

—.. 0 .. „. v Auui or me Appellate 

2 auinority may have jurisdiction, yet as held by 
Court in - -Yakub A li v. The Additional 

'i'ViI- Kn J* II fl ' i o - a » tt > 


(’43) 

Cal 247) 

(’52) ILR (1952) Hyd 679 •> 

(’48) 1948-2 Mad LJ 559: (AIR 1919 Mad 535) 3 
(’52) AIR 1952 Pat 255 2 

ORDER: These are two petitions for the issue 
of a writ of certiorari and have been ablv 

nil" 'T* V- - J 


and keenly contested. The petitioners are two 
tenants and they have been directed by the 
Rent Controller to vacate the ground and the 
first floor respectively of the house occupied 
by them. The learned Advocates for the peti¬ 
tioners have emphasized that the grounds on 
which the Rent Controller directed the vacating 
of the house are not approved of by the appel¬ 
late authority and the grounds on which he 
maintained the order of eviction are contrary 
to natural justice. These are: that the big 
house occupied by the respondent, Sugra 
Begum, has been given on rent by her to the 
University which is a good cause; that Sugra 
Begums sons are minors and that she has to 
pay a staggering sum of thirteen lakhs of 
rupees towards arrears of income-tax. The 

; e ft a i n ]n d , a f d T ates J argued that these Sounds do 
on! , tlfy the order of eviction passed bv the 
appeHate authority as they do not come within 

c nin ( g , of " reas °naWe cause" of para. 3, 
Control Order, 1353 F. They argued 

£!^o] th ir at a , ! hese pounds were the alleged 
fxsrsonal knowledge of the appellate authority 

ri£nff 0rmed U \ e P art of the record and their 
and »hii Ve . r h n °/ g,vcn a obance to rebut them; 
they no!’ therefore, as no evidence was allowed. 
wriT U - form part of <he record and the 

a miSr.' 0 Se ‘ “ ide ,h8 orte giv “ 

gooal l , he 'oareed Advocate, Mr. Ram- 

andorSu to the marginally cited cases * 

certiorari no tHa r "l hls subm 'ssion no writ of 
can , he beca use both the Controller 

fft therA P i PeIlat fK- au tbority have jurisdiction; 
35““ nolh , ing t0 show that the juris: 
onthe '^^reng'y assumed or exercised and 

shouM nn, tho . r,t i V of theso cases this Court 
ev?dinnn 1 lnterfere even though the rules of 

theMhat ThTr n -i adhe I ed t0 - He argued fur- 
cial i!!!f Evidence Act applies only to judi- 

SntSr ^nd S ?i? d 11 ha n been held tha t 3 the 
him are Ivon?, lhe , a PP eUa te authority over 
S 8 1 j V< V. and non-judicial officers; that 

Pwvideff ha ^he R r nt , C ? 1 ntr0 ‘ 0rder - expressly 
after hi,- 7 ? e Controller should be satisfied 

See to^ the P ^ ti6S and .there Is no re 
firoissinn t^ e re 5 Qr ^! n ^ evidence; and that 


ihis ~x^.-\uu *iu v. me ^\cia 
Collector, Hycerabad’, ILR (1952) Hyd 679. 

The Rent Controiier while deciding the oue c - 
uon of ‘reasonableness* under R. 8 (e) should 
J?*? “?to consideration every circumstance! 
hat might aiTect the interests of the land-i 

ll h , e , ten . a , nt in the Premises. 
”VVu"-i" e c o ur t should weigh such hardship 
\uth due regard to the needs of both the 
tenant and the landlord." 

! ?PP e . ar . s to . us 'hat due regard was not paid 
to the interests of the parties. Admittedly the 

I?hPn°h Rd i nt I s getting a go° d rent for her house 
which she has vacated. She wants the house 

occupied by the petitioners for her own occu¬ 
py 1 ? 0 and to save herself from the high rent 

reltln PP y M 3 f0r ano j her hou se, which she has 
rented in Narayanguda. It is not denied thnt 

du ™S the pendency of the proceedings S 

fen vaParf and ar Ih? e H r ^ h0US ? °i the respondent 
t , dld , not choose to occupy 

p- A . d ?‘H ed also lhat th e objects of the 
ii?L C °? tro! 0rder > 1353 F - are that there Should 
in^hv be unreasonable evictions for profitee’-- 
ing by rent-racketing. I n the prevalent scarcity 
T bouses, this cannot be in the public interest 

mmsmrn 

tmmmm 

« a rSe£,e US a K„ ! 5f 

their jurSction and *; r ° nsly e «rcised 
• Petitions allowed. 
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(FDLL BENCH) 

f\t X. emphasizing again that iurisHf/v. Ramwhwai^ae _. '^Mioners v. Raja 


included bv Zh™; • The learn ? d Advocate Kishorilal and others" % r 
tion of the ContrJuw 1211 ?? *l gain that iurisdic- Rameshwardas, Respondent C 

Interfere 12 ^ -<- 


7 

interfere. 

S K. Shaw & Brothers. 

State of RaitikIP’ a rJpbsmah Mahomedali v 

Wandas v Bom 303 : Bhag- 

Chandra v. Kalidas Chiu ! 952Pa t 255; Kiron 
272. ahdas Chatterjee, ILR (1943) 2 Cal 
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enactment, he is exercising the powers as 
a persona designata and as such his deci¬ 
sion is subject only to the Certiorari Juris¬ 
diction of the High Court. Consequently 
so far as the decision of the Rent Controller 
and those of the Appellate Authority on 
appeal thereof prior to the coming into 
force of the Constitution are concerned, 
they are only subject to the Certiorari 
jurisdiction and the remedy of a party is 
only to apply by way of a writ of certiorari 
and not revision: Case law reviewed. 

(Para 6) 

Per Qamar Hasan J.: The Rent Control¬ 
ler is subject to the extraordinary jurisdic¬ 
tion of the High Court under S. IT of the 
Hvderabad High Court Act. (Para 13) 

Per Full Bench: But after the inaugu¬ 
ration of the Constitution this question^ has 
become purely academic. Article 227 of 
the Constitution empowers each High Court 
to exercise superintendence not only over 
courts but also over tribunals throughout 
the territories within its jurisdiction. It 
can further issue writs of certiorari etc., 
under Article 226. The authorities or 
Tribunals against which a writ of certiorari 
can be issued or power of superintendence 
exercised can be other than mere courts of 
justice. Therefore after the 26th of 
January 1950, though not in revision but 
in the exercise of its powers of superin¬ 
tendence, the High Court can always set 
right the order passed by a court of a 
Tribunal or any Authority. The remedy by 
way of a writ of certiorari is limited in 
its‘scope and it is not in all cases that such 
a remedy would lie, for it is only in cases 
of excess of jurisdiction or utter want or 
absence of jurisdiction, that the High Court 
would exercise its powers for the issue of 
a writ of certiorari. The powers under the 
revisional jurisdiction, however, though to 
a certain extent limited in their scope are 
wider than the powers under certiorari. 

(Para 2) 

Narsimma Angar, for Petitioners; Laxman 
Rao Ganu, for Respondent. 

A. SRINIVASA CHARI J.: These are a 
batch of applications in which a common ques¬ 
tion of law is involved as to whether the 
remedy of a party aggrieved by * he A orde n 
the Collector, in his capacity as the Appellate 
Authority over the House Rent Controller, is by 
way of a revision or by a writ of certiorari. 
In these cases applications for the issue of writs 
of certiorari were originally filed; later it was 
alternatively prayed that if for any reason a 
writ of certiorari be not the proper lemedy 
they may be treated as revision apphca.ions. 
The Division Bench hearing these applications 
in view of the difference of opinion as regards 
the remedy open to a party aggrieved bv such 
an order thought it advisable to refer^the ques¬ 
tion to a Full Bench for finally setting at rest 
the conflict. Two divergent views ha Y* b T 9( Ln 
expressed in — ‘38 D.L.R. 357’ and — ‘39 D.L.R. 
JJf rC ' In _ ‘38 D L R 357\ the learned Judges 

have held that the remedy against the order 
of a Collector as the appellate authority in Rent 
Control proceedings is by way of an application 
V° ;„ lie of a writ of certiorari while in the 

liSKrs StfWS 5 s 

H m It°to to bo Observed atMho outset th.t 


question has become purely academic. Art. 227 
of the Constitution empowers each High Court 
to exercise superintendence not only over courts 
but also over tribunals throughout the territo¬ 
ries within its jurisdiction. It can further issue 
writs of certiorari etc., under Article 226. It is 
clear that the Authorities or Tribunals against 
which a writ of certiorari can be issued or 
power of superintendence exercised can be 
other than mere courts of justice. Therefore 
after the 26tn of January 1950. though not in 
revision but in the exercise of its powers of 
superintendence, the High Court can always 
set right the order passed by a Court of a 
Tribunal or any Authority. The remedy by way 
of a writ of certiorari is limited in its scope 
and it is not in all cases that such a remedy 
would lie. for. it is only in cases of excess of 
jurisdiction or utter want or absence of juris¬ 
diction. that the High Court would exercise its 
powers for the issue of a writ of certiorari. 
The powers under the revisional jurisdiction, 
however, though to a certain extent limited in 
their scope, are wider than the powers under 
certiorari. If the orders now sought to be 
attacked were orders passed subsequent to the 
26th January 1950. the determination of the 
question of the remedy would not have arisen. 
But these orders were passed just three days 
prior to the coming into force of the Consti¬ 
tution. So we have to determine the question 
as to what the proper remedy would be having 
regard to the powers of the High Court prior 
to the coming into force of the Constitution. 
Further a conclusive decision is also necessary 
in order to remove the doubt in the minds of 
the litigant public as regards the remedy that 
they have to pursue in view of the conflicting 
rulings referred to above. f 

(3) The High Court at Hyderabad used to 
exercise its revisional jurisdiction under S 615 
of the Hyderabad Civil P. C. read with S 7 
of the High Court Act. It would be desirable 
at this stage to refer herein to the state of the 
case law in Hyderabad prior to the coming 
into force of the Constitution. The first case 
in this connection which may be 0 r ®^ re l hi , 

is a case reported in “7 ‘ 23 ^ L ^ \?. 6 ' T an( j 
was revision against the order of the Lana 
Acquisition Officer. In this case a revision was 
filed by the aggrieved party and the court «rer 
admitting the revision called for the files 
the Collector. Land Acquisition. The Collector 
Land Acquisition, declined to send -te 
stating that he was not subordinate to the » g 
Court. The majority of the Judges consUMtog 
the Full Bench held that the contention of 

the Collector. Land Acquisition was wrong and 

that the highest court was entitled to sena 
the files and it would be open to the partj* 
to urge before the Court as to whether 
sion would lie against the order of the L 
Acquisition Officer or not. Hav ^J e Si<m 
the particular facts of this case, this ^ 

is not of much assistance so far as the pon» 
involved in this reference is concerned. 


1 
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(b) The next case that may be referral 
is the case of - ‘Vithal v The Govemme 
reported in 29 D L R 57 (Cr.). A petition 
filed before the District Judge. Osrnanab^d, ^ 
Vithal Rao stating that his f ath ®£ sseS _ 
Manager of a Hindu joint family ^a^the ap- 
sed of certain promissory notes, family 

plicant was the Manager of 
_... nrnmissory notes De 


n> a - * 
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in the name of the Manager under the provi¬ 
sions of the Securities Act. This application 
was rejected by the ‘Nazim Jilla’ on the ground 
that the applicant should apply for a succession 
certificate. The applicant filed a revision to tho 
High Court against the aforesaid order. Two 
questions arose before the Court; (i) whether 
when exercising the powers vested in him to 
renew the Government promissory notes in the 
name of the Manager of a joint family under the 
Securities Act. the 'Nazim Zilla’ was exercising 
judicial powers and whether therefore he was 
subordinate to the High Court and (ii) Whether 
the High Court could interfere in revision 
against his order. With regard to these points, 
the Division Bench held that in exercising these 
powers the ‘Nazim Zilla’ was doing so as a court 
and that he was subordinate to the 
High Court. Secondly they held that the 
High Court could interfere in revision against 
an order passed by the ‘Nazim Zilla’ under 
Section 10 of the Securities Act. It has to be 
observed that in this case the reasoning on 
which the judgment of the High Court aonears 
to have been based is that the ’Nazim Zilla’ 
was already a Judicial Officer, subordinate to 
the High Court and if he was already subordi¬ 
nate to the High Court any other power given 
to him under any special enactment which he 
may exercise would be deemed to be a power 
exercised by the ‘Nazim Zilla’ as a Judicial 
Officer alone and if he exercised those powers 
as a judicial officer he would be subordinate 
to the High Court and if he is subordinate to 
the High Court. S. Cl5 of the Hyderabad Civil 
P. C., read with S. 17 of the High Court Act. 
would come into operation and his orders would 
be subject to the revisional jurisdiction of the 
4 .gh ~° UT * 4 This decision was in consonance 
with the decision of the Privy Council in th e 
case of — ‘Balakrishna Udayar v. Vasudeva 
Awr, 44 IA 261: AIR 1917 PC 71. which was 
a case under the Religious Endowments Act. 
this Act gave the Civil Court special powers 
to determine certain matters in connection with 
religious endowments. The Privy Council held 
that where the Civil Courts acting under the 
above Act exercised jurisdiction not vested in 

Sr t X Civil H p 2h c C0Urt C °" ld inler,ete 

is thl^LS?? 4 " aSe , that has to be considered 

bv a Fnfi n f 7? Un (! de « rao v ‘ Lin e a PPa\ decided 

n Mh 2$ fl ~ e Judges and reported 

whiVR 0 L R page 27 . < Cr -h This was a revision 

onh? nfThl , H L gh Court a S ain st the 

Additional Sessions Judge. Gul- 

wouid li« d th ® q . Ue l ti0n was whether a revision 
his naif against the order of the Taluqdar in 

Trecna PaC i ty * as the ‘ Nazim ’ under the Cattle 
JTV? ~ nd whether he was subordinate 

SeXe <;f,h? Urt ■ fcr pur ' ,ose or the 

High Coni th i re vis *enal jurisdiction of the 
r forrm* In this Full Bench case, after re- 

^San g H?rrh Ce rS m * cas ,f? , decide ^ in the British 
Control A ^ C ^ Tis which aros e under the Rent 
Undpr q learnec * Judges held (a) that 

S r o| rp 3 i° ? f the Hyderabad Criminal P C 

exercisftheir ™ S0 far _, as l hey Purported to 
A'Af P^rs under the Cattle Tresna^ 

of thTHigh^Sfir! 0 Th revisional Jurisdiction 
Lorckhios g foi£«?fi The r ® as0nin g that their 

C&3a- r » 

ehactment, viz.. %%&?%££ 4T25 


where judicial powers were exercised such 
authority was subject to the revisional jurisdic¬ 
tion of the High Court. The question arises 
as to whether this decision could be regarded 
as laying down the proposition of law that the 
order of a non-judicial officer also was amen¬ 
able to the revisional jurisdiction of the High 
Court. It has to be observed that under the 
Criminal P. C. it has been provided for in S. 5 
that the procedure with regard to the trial as 
regards crimes under the Hyderabad Penal 
Code shall be according to what has been laid 
down in the Criminal Procedure Code. It has 
also been stated therein that the investigation 
and the judgment with regard to offences under 
special enactments shall also be in accordance 
with the provisions of the Criminal P. C. 
Therefore the Taluqdar or the Revenue Official 
when he purports to investigate and pass orders 
in a case under the Cattle Trespass Act. he has 
to follow the procedure laid down under the 
Criminal P. C. If it is an order passed by him 
after trial under the Criminal P. C„ it would 
be subject to the revisional jurisdiction of the 
High Court under S. 360. because S. 360 con¬ 
templates revisions being filed against orders 
passed under the Criminal P. C. For the rea¬ 
sons explained by me above, in that case a 
revision was competent against the order of 
the District Judge acting as the ‘Nazim’ under 
the Cattle Trespass Act. The Taluqdar was only 
exercising the judicial powers under the Cri¬ 
minal P. C. 


4 u- 111115111 oe reierrea io in 

this connection is the case of — ’Irbadrappa 
v. Sheikh Abdur Rahim’, reported in 33 Deccan 
Law Report. 413. This was a case which came 
up before a Full Bench of this Court and the 
question that arose for consideration was whe¬ 
ther the High Court could interfere in revision 
against the order of the Debt Conciliation 
Board, as much to say as to whether the Debt 
Conciliation Board was subordinate to the High 
Court for purposes of the exercise of Revisional 
jurisdiction by the High Court. The then Chief 
Justice. Mr. Alam AH Khan (as he then was) with 
whom the ex-Chief Justice Shri Ramchander S 
Naik concurred, held that S. 7 of the Charter 

Court read with S. 17 of 
the High Court Act gave the High Court un¬ 
limited Powers and jurisdiction which could be 

i 1 - 1 SU0 _p 10tu without being moved 
in that direction. They held that under S *>s 

o tlm Debt Conciliation Act. the inferior courts 
a J° n ® were prohibited from entertaining an 
appeal or revision against the order of the Debt 
Conciliation Board and that that did not in any 
Jn^tw 601 the wide powers of the High Court 
*P * hat ^ se they held that the powers exer¬ 
cised by the Debt Conciliation Board in deciding 
cases were judicial and that the law Sad made 

Dpht P rv. a ? r J evis i on against the order of the 

Sd b nS U a a n‘° n B ° ard illcom Petent, but that 
m an y way afTect the powers of the 
High Court conferred upon it by the Charter 
thA VC fh d a PPear from the decision of this case 

Court th ^>nlH° rdShiPS did n0t ho,d that the High 
l exercise its revisional powers in 
dealing with an order passed by tHe Debt 

S. n S5 10 , n B ° ard ’ but they laid down tha 

t hv P th al p0wers of the High Court vested in 
it by the sovereign for the administratis? If 

justice empowered the High Court to set ri^ht 

S ° r <ier Pa^ed by a tribunal or a\, h„«w 
whether it was a court or not “uuiontj 


70 Hyderabad Kishorilal v. Rameshwardas (FB) (Srinivasacliari J.) &.I.R. 


_ The separate but concurrent judgment of 
Khaliluzzaman Siddiqui J. shows that Kis Lord- 
ship relied upon the powers of the High Court 
as the ‘Naib’ of the sovereign and the decisions 
that have been referred to in his judgment 
are decisions which refer to the exercise of the 
powers by the High Court under its certiorari 
jurisdiction. This decision therefore must be 
regarded as laying down this principle that the 
High Court can interfere under its extraordi¬ 
nary powers. This decision has been referred 
to and approved of in the leading case of seven 
Judges, namely, the case of — ‘Raja Pratab 
Gir v. The Government’, reported in 35 D. L. R. 
page 153, wherein the powers of the High Court 
as the ‘Naib’ of the Sovereign were recognised 
and it was held therein that the High Court 
could interfere with the order of a Requisition¬ 
ing Officer on the executive side. That case 
might be regarded as laying down for the first 
time the powers of the High Court to issue 
writs of certiorari. 

(e) After the above case the case that is in 
point is the case of — 'Hasan Bin Yusuf v. 
Chanabi’, reported in 38 D.L.R., page 357. This 
was a revision filed against the order of the 
First Taluqdar, Bhaghat who heard an appeal 
against the order of the Rent Controller. There 
was also an application for the issue of a writ 
of certiorari. They held that when the Collector 
was exercising his functions under the Rent 
Control Act although they were judicial or 
quasi-judicial he was exercising the powers not 
as a Court subordinate to the High Court but 
as ‘persona designata’ and therefore they held 
that inasmuch as he was exercising the powers 
as persona designata and not as a court his 
orders were only subject to the certiorari juris¬ 
diction of the High Court and as such an 
application for a writ of certiorari alone would 
lie against an order passed by the Collector in 
his capacity as an appellate authority in Rent 
Control proceedings. This is the first case 
wherein a definite ruling had been given to the 
effect that the Collector in Rent Control Pro¬ 
ceedings was acting as persona designata and 
not as a Court. 

(f) Soon after, the same question came up 
before a Division Bench of the High Court in 
the case of — ‘Sved Mohiuddin Ali Khan v. 
Avval Taluqdar Bhaghath*, reported in 39 
D L R 440. In this case their Lordships pre¬ 
ferred to follow the decision of the Full Bench 
of five Judges, reported in — '32 D L R. page 27 
(Cr.)\ adverted to by me in the foregoing 
paragraphs and one of the Judges opined that 
although the latter trend of decisions had been 
that the Rent Controller or the Appellate 
Authority was not subordinate to the High 
Court, still inasmuch as there was a decision 
of a Full Bench of this High Court he found 
no reason to deviate from the principle laid 
down by the Full Bench while the other learned 
Judge rest content by saying that he was not 
prepared to follow the decision in — ‘38 D L R 
page 357’, holding that the Rent Controller 
was acting as persona designata in view of the 
Full Bench decision in — ‘32 D L R, page 27*. 
It would therefore appear that in this case the 
learned Judges found themselves bound by the 
decision of the Full Bench case reported in — 
‘32 D L R 27 (Crl.)* and therefore did not agree 
with the ratio decidendi of the decision in — 
‘38 D L R, page 352’. It may be mentioned here 
that one of the Judges, Manoher Pershad J. 


states in his judgment (at page 443) that al¬ 
though the principle in the original decision of 
Calcutta High Court in 49 Cal. page 528, where¬ 
in it was held that revision would lie on the 
ground that the Rent Controller was a court 
of civil jurisdiction, was deviated from in a 
subsequent ruling of the Calcutta High Court 
in 1943 Cal. 247, he was not prepared to follow 
the latter ruling of the Calcutta High Court 
in the face of the Full Bench decision of the 
local High Court. 

(4) Reference may be made to another case 
reported in — ‘12 Nazair Osmania, 396’, which 
followed — ‘38 D L R 357*. This has been the 
trend of decisions so far as this High Court is 
concerned, on the question now under consi¬ 
deration. 


(5) It would appear from the decisions refer¬ 
red to by me that this High Court laid down 
that it had the power to exercise its jurisdiction 
to correct an excess of jurisdiction by any tri¬ 
bunal or authority, not necessarily a court, 
under the powers vested in it as the ‘Naib’ of 
the Sovereign. As I have already stated the 
decision in the case of — ‘Syed Mohiuddin 
Khan v. Aw^l Taluqdar Saheb Bhaghath*, 
Qamar Hasan and Rai Manoher Pershad JJ. 
regarded that their hands were tied because 
of the decision in the Full Bench (five Judges) 
case of — ‘Gunderao v. Lingappa*, reported in 
32 D L R 27, because in that case the Full 
Bench held that the High Court could exercise 
its revisional powers against the order of the 
‘Nazim* under the Cattle Trespass Act. Qamar 
Hasan and Manohar Pershad JJ.. thought that 
it was not open to them to hold that the power 
to exercise revisional jurisdiction against an 
authority, not necessarily a court, was not vest¬ 
ed in the High Court. I have already distinguish¬ 
ed the Full Bench case in — ‘32 DLR 27 (Crl.)’, 
(holding?) that the order against which a revision 
was filed in the High Court was a sentence 
passed by the ‘Nazim* under the Cattle Tres¬ 
pass Act, that is to say, a special Act and where 
a sentence is passed under a special act by a 
‘Nazim*, that would be subject to the revisional 
jurisdiction of the High Court under Section 
360 of the Hyderabad Criminal P. C. Therefore, 
if the High Court exercised its revisional 
powers, in those circumstances, it would be 
deemed to have exercised such a power under 
S. 360 read with S. 5 of the Hyderabad Cr. Pro. 
Code. The result of this discussion is that the 
decisions of the Hyderabad High Court do not 
lay down that a revision would lie against an 
authority or tribunal, otherwise than a court. 
This is the position so far as the decisions or 
the Hyderabad High Court are concerned. 

(6) So far as the decisions of the High Courts 
in British India are concerned, the revisional 
jurisdiction was exercised only in respect .J? 
decisions made by courts subordinate to me 
High Court because the words of S. 115 » 

P. C., which pertain to revision read as 

f «The S High Court may call for record of any 
case which has been decided by any court 
subordinate to such High Court and in whicn 

no appeal lies thereto.” . 

The condition precedent to the exercise of rei- 
sional jurisdiction according to the above bee 
tion is that the Court whose decision is unde 
consideration must be one subordinate to tne 
High Court. That. clearly shows that it can 
only apply to decisions of such of those cour 
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which are subordinate to the High Court. The 
Court therein would not include a person acting 
in an administrative capacity or a person acting 
as persona designate. The mere fact that an 
executive oflicer was exercising judicial func¬ 
tion would not constitute him a Court. This 
view is supported by the decision of the Full 
Bench of the Patna High Couri. reported in — 
(1940) 19 Pat. 321 'Jaganath Lall v. Land 
Acquisition Deputy Collector. Patna’, wherein 
they held that the Collector under the Land 
, Acquisition Act was not subordinate to the 
' High Court. The Judges therein remarked: 

“All Courts are not subordinate to the High 
Court. For example Revenue Courts are sub¬ 
ordinate to the Board of Revenue and this 
Court has no power whatsoever to revise any 
orders passed by them, vet they act judi¬ 
cially.” 

In a case which arose under the Oudh Rent 
Act of 1886. a Full Bench of the Oudh Chief 
Court held that the District Judge to whom an 
appeal lay against the order of the Deputy 
Commissioner under the Oudh Rent Act must 
be considered only to be a Court of Revenue 
and as such was not subordinate to the Chief 
Court: vide — ’4 Lucknow 539 F.B.: 1929 Oudh 
389 (Gaya Prasad v. Kalap Nath)’. The Madras 
High Court held that the Board of Revenue 
when directing the revision of proceedings 
under S. 172 of the Estates Land Act was not 
a Civil Court and therefore the High Court 
cannot interfere either under S. 115. Civil P. C. 
or S. 107, Government of India Act (— ’Raja 
of Mandasa v. Jaganayakulu)’ — 1932 Madras 
612 F.B.). 


In a case before the Rangoon High Court viz. 
— ‘Mohideen v. Bukshiram’. reported in 3 Ran- 
i goon 410, F. B.: 1926 Rangoon 33 F. B„ the 
majority of the Judges, Heald and Rutledge JJ. 
were of opinion that the Controller of Rents 
under the Rangoon Rent Act was not a court 
nor a Civil Court, but an executive odieer 
appointed by the local Government under the 
provisions of the Act. 

But apart from S. 115. Civil P. C., there 
was a provision in the Government of India 
Act, namely, Section 107, under which the High 
Court had powers of superintendence. So cases 
arose in British India wherein the question was 
canvassed whether apart from S. 115, Civil 
*• the High Court could exercise its powers 
under S. 107, Government of India Act. I might 
nerein refer to a case which came up before 
the Calcutta High Court. ' This was a case 
where a person was convicted of an ofTence 
against the Arms Act. He was convicted under 
me Bengal Emergency Powers Ordinance. Under 
me ordinance an appeal from the order of a 
special Magistrate should have been brought 
7 days and that period could not be 
ectended The accused tiled the appeal beyond 
the period of limitation; but it was argued 

coXS e rf High C J ourt lhat ,he Court' 

TnHi i n ‘ ei ? er e under S. 107, Government of 

Court t he 0 JudBes of the Calcutta High 

Art Lmi d tbat S. 107, Government of India 

of ;Sm n0t , aPply ’ ? hey said that the Pavers 
of superintendence of the High Court under 

to the rUrM e ^? I !l ent l 7° f Jo dia Act ’ extended only 

court! F A 0t the Hlg £ Court t0 kee P the lQ wer 
courte which were under its jurisdiction within 

b °^ nds of their authority and this right 

So/thA 107 not Evolve a responsibility 
r the correctness ol the decisions of the lower 


courts. They had merely to see whether the 
lower courts did their work in a legal manner. 
To this effect were the observations of Rankin 
C. J. in the above case: see — ‘Manmadanath 
Biswas v. Emperor’, reported in 1933 Calcutta, 
page 132. 

The same question was discussed by the 
Allahabad High Court in the Full Bench case 
of — ‘Mukundmal v. Daya Pershad’, wherein 
Sulaiman C. J. observed as follows: 

‘The High Court is not competent in the 
exercise of this authority to interfere and set 
right the orders of a subordinate Court on 
the ground that the order of the subordinate 
court has proceeded on an error of law or an 
error of fact.” (1935 Allahabad, p. 599). 
Thus, it would appear that the powers of 
the High Court under S. 107. Government of 
India Act. were regarded as being confined to 
merely exercising a control over the subordi¬ 
nate courts to see that they discharged their 
duty in a legal manner and interfering in the 
decisions of the courts and correcting them was 
not warranted in the exercise of this power. 
Therefore where the matter which comes up 
before a High Court is an order or a decision 
by a tribunal or an authority not subordinate 
to the High Court who exercises those powers 
on the executive side or as persona designata, 
the High Court could only interfere with it by 
way of a writ of certiorari. I am, therefore, 
of opinion that when the Rent Controller en¬ 
quired into the case before him under the 
special enactment, he was exercising the powers 
as a persona designata and as such his decisions 
were subject only to the certiorari jurisdiction 
of the High Court. I hold that in so far as 
the decisions of the Rent Controller and those 
of the Appellate Authority on appeal therefrom 
prior to the coming into force of the Consti¬ 
tution are concerned, they are only subject to 
the certiorari jurisdiction and the remedy of a 
party is only to apply by way of a writ of 
certiorari. 

The question that has been referred to the 
Full Bench is answered as follows: 

The remedy of a party aggrieved by the order 
of the Appellate Authority in Rent Control 
Proceedings is by way of an application for the 
issue of a writ of certiorari. 


ine file be sent over to the Division Bench 
with the above answer for further proceedings 
in the case. This order will govern all the 
applications in which the same question was 
referred to the Full Bench. ■ 

(7) MOHOMMED AHMED ANSARI J • T 
agree. 

(8) QAMAR HASAN J.; It is with great 
regret that I find myself unable to agree with 
the view propounded by my learned brother 

Sr -»K 1V . i l Sachan .- J ’ 1 would have liked to deal 
with the question in greater detail but as the 

?inn St nf n T h !v a K ter the advent of the Constitu¬ 
tion of India become one of purely academic 

interest, I would briefly state my reasons for 

* ha con . t ?' ary v ‘ew which I am going to hold. 
Before the constitution, the remedy by way of 
certiorari was not a universal rem'edv ' As 
pointed out by their Lordships of the 

v nV 7 amfn 0 H UnCil « in D i ,‘. Ryots of Garbando 
m Z fi^ d °l ? arla kimedi\ 69 Ind App 
129 the power to issue writ of certiorari was 

1116 w Court of Bom bay, Calcutta 
and Madras with this qualification that it could 
not issue on any one outside Presidency ToSns 
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unless he was a British subject. It was also 
laid down that the power of superintendence 
given by S. 15 of the Indian High Courts Act, 
1851 and then by S. 107. Government of India 
Act, 1915, does not include a right to issue a 
writ of certiorari to individuals or official bodies 
excepting judicial functions in the mofussil. 

(9) So far as our High Court is concerned, 
the law bearing on the question under consi¬ 
deration may be culled from decided cases. In 
the case of — ‘Muhammad Abdul Aziz Khan 
v. Sarkar-e-Aali’, 23 Deccan Law Report 106 
the question arose whether the Collector acting 
as the Land Acquisition Officer was subject to 
the revisional jurisdiction of the High Court. 
A Bench of three judges following — ‘Krishna 
Das Roy v. The Land Acquisition Collector of 
Patna’, 16 Calcutta Weekly Notes 327, and — 
‘Haridas Pal v. The Municipal Board, Luck¬ 
now’, 22 Indian Cases 652. by majority held 
that the Land Acquisition Officer was subject 
to the extraordinary revisional jurisdiction of 
the High Court. In the same case decided after 
the receipt of the record of the case another 
Bench also consisting of three Judges took a 
contrary view and following a Full Bench rul¬ 
ing of the Madras High Court, — ‘Abdus Sakar 
Sahib v. The Special Deputy Collector. Vizaga- 
patam, I. L. R. (1947) Madras 357, unanimously 
held that the High Court has no power to exer¬ 
cise its revisional jurisdiction either under 
S. 615, Hyderabad Civil P. C. or S. 17, Hydera¬ 
bad High Court Act inasmuch as the Collector 
was not a Court subordinate to the High Court. 
A different note was however struck in — 
‘Akarab Singh v. Sarkar-e-Aali’, 33 Deccan Law 
Report 515 at p. 517 that the order of the 
Collector refusing to refer the question of 
compensation etc., for the determination of the 
court was revisable by the High Court. 

(10) My learned brother has discussed — 
‘Vithal v. Sarkar-e-Aali’, 29 Deccan Law Report 
57, and — ‘Gunde Rao v. Lingappa’, 32 Deccan 
Law Report 27. I need not cover the same 
ground again. It is true that the line of rea¬ 
soning adopted in the former case was that 
Nazim-e-Zila was acting in his capacity as the 
District Magistrate under the Hyderabad Gov¬ 
ernment Securities Act and in the latter case 
that the Collector or Deputy Collector should 
be deemed to be a Special Magistrate within 
the meaning of S. 13, Hyderabad Criminal P. C., 
and as such these officers were subject to the 
revisional jurisdiction of the High Court. But 
at the same lime the learned Judges who 
decided those cases based their conclusions on 
another ground also. At page 34 of Deccan 
Law Report 27, their Lordships of the Full 
Bench approving — ‘29 Deccan Law Report 57, 
observed: 

“Ordinarily when a functionary is bound to 

take evidence before forming an opinion, such 

proceedings are judicial proceedings.” 

(11) In laying this dictum they inter alia 
made a reference to — ‘H. D. Chatterjee v. 
L B Tribedi’, ILR 49 Calcutta 528, wherein 
it has been held that the Rent Controller is a 
court of civil jurisdiction and the High Court 
has the power of revision under its general 
power of superintendence over the Rent Con¬ 
troller’s Court under S. 107, Government of 
India Act. 

(12) The question as to the extent of the 
revisional jurisdiction of the High Court again 
came up before the High Court in the Full 


Bench case of — ‘Eer Bhadrappa v. Syed 
Abdur Rahim’, 33 Deccan Law Report 413. 
There the preliminary objection raised was 
that the High Court has no jurisdiction to in¬ 
terfere in revision with the orders passed by 
the Debt Conciliation Board inasmuch as S. 25. 
Hyderabad Debt Conciliation Act. expressly 
ousted the appellate and revisional jurisdic¬ 
tion of the Civil courts. Mir Alam Ali Khan 
who delivered the leading judgment repelled 
this contention and held that the expression 
‘subordinate court’ used in S. 615. Hyderabad 
Civil P. C. was not confined to courts which 
were subject to the administrative or appellate 
jurisdiction of the High Court but included any 
Government department or official who Per¬ 
formed the functions of a court. The learned 
Judge further observed that S. 17, Hyderabad 
High Court Act, read with S. 7 of the Charter 
was wide enough to cover such cases. Khaleel- 
uzzaman J. who wrote a concurring judgment 
added that under S. 17, Hyderabad High Court 
Act, the High Court is competent to exercise 
those powers which were open to the Bombay, 
Calcutta, and Madras High Courts on an ap¬ 
plication for writ of certiorari. 

(13) The ‘locus classicus’ on the point under 
discussion which under some misapprehension 
is supposed to have incorporated the extra¬ 
ordinary legal remedy by way of certiorari with 
all its limitation in the law as then obtained 
in the State of Hyderabad, is to be found in 
the case of — ‘Raja Partebgir v. Sarkar-e-Aali’, 
35 Deccan Law Report 153. This is a decision 
of seven judges. I need not discuss this ruling 
in detail. It would be sufficient to point out 
that the case of — ‘Eer Bhadrappa v. Syed 
Abdur Rahim’ which was approvingly quoted 
by one of the Judges at page 200 of the report. 
Abu Sayeed Mirza and Hashim Ali JJ. observed 
at page 178 that: 

* X X XX 

and at page 185 the same learned judges said 

* X X XX 

Abdul Hameed J. at page 188 said: 

* X X XX 

Shripat Rao J. as he then was observed at 
page 196: 

* X X XX 


Ramchander Naik J. as he then was, did not 
express any opinion on this particular point. 
Husain Ahmed Beg J. struck a dissentient note 
and at p. 213 he said: 

* x ‘ x x x 

It would thus be clear that these two Full Bench 
cases did not lay down that the remedy by way 
of certiorari was a common law or inherited 
or codified remedy in so far as the State of 
Hyderabad was concerned. What these cases 
decided was that any Government department 
or olficial which or who dealt with the rights 
and obligations of the subject in a judicial and 
quasi-judicial manner was a court within tne 
meaning of S. 17, Hyderabad High Court Act. 
and consequently subject to the extraordinary 
revisional jurisdiction of the High Court. 

(14) This view continued to be held in seve¬ 
ral subsequent cases but in the case of 
‘Hasan Bin Yousuf v. Chand Bi\ 38 Deccan Law 
Report 357, Suryanarain and Siadat All JJ- 
drew a distinction between an applicat oni for 
the issue of a writ of certiorari and apportion 
for revision and held that inasmuch as tne 

* Extracts quoted in Urdu. 
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Rent Controller was a “persona designata and 
not a court his orders were only subject to the 
certiorari jurisdiction of the High Court and 
as such an application for a writ of certiorari 
alone would lie against an order passed by the 
Collector in his capacity as an appellate autho¬ 
rity.” For the first time the concept of per¬ 
sona designata was brought in on the strength 
of — ‘AIR 1943 Calcutta 247'. ‘AIR ui47 Cal¬ 
cutta 455’ and ‘AIR 1947 Allahabad -107’ Th« 
following quotation from 'AIR 1947 Cal. 455 '- 
| was extracted by the learned Judges in support 
of their reasoning: 

“In our opinion the District Judge as contem¬ 
plated in the Calcutta House Rent Control 
Order is not a District Judge in his ordinary 
judicial capacity of the presiding officer of 
the principal court of original jurisdiction in 
the District but a persona designata. it is 
noticeable that the District Judge might be 
excluded altogether by an order of the Pro¬ 
vincial Government which is inconsistent with 
his being contemplated as the court of Dis¬ 
trict Judge to whose existing appellate juris¬ 
diction a new subject matter is added.” 

And from the Allahabad case the following 
quotation was cited: 

“The Additional District Magistrate has pur¬ 
ported to act under the House Rent Con¬ 
trol and Eviction Order. It appears that 
under Sec. 2. Defence of India Art. the 
power to frame certain rules and orders has 
been conferred in the first place on the Cen¬ 
tral Government. The Central Government 
can however delegate that power to the Pro¬ 
vincial Government and the latter again 
under Sub-sec. 5 of Sec. 2 of the Act can 
delegate its powers to any officer or authority 
' subordinate to it. The House Rent Control 
and Eviction Order was passed under the 
powers so delegated and the Additional Dis¬ 
trict Magistrate has purported to act in the 
exercise of the power so delegated to him. The 
smple question for consideration therefore is 
whether the officer or authority to whom 
power is delegated by the Provincial Govern¬ 
ment under Sub-sec. 5 of Sec. 2, Defence of 
India Act, is a court within the meaning of 
the Criminal Procedure Code so that this 
court would be authorised to cal! for the re- 
cord of that court under Sec. 435 and to deal 
rna h lt T under s . ec - 439. Criminal Procedure 
4n my opinion the answer is obviously 
m the negative. The officer or authority to 
wnom powers are delegated by the Provin- 

Sfi Government is really a persona designata 
and not a court." 

these Passages th e learned 
With ennaf? Ved tbat u this interpretation applied 
court’ S ° rC V° ,l he expression ‘subordinate 
Act ThuV n S ' - 17 ’ Hyderabad High Court 
view I! Vie \ v ? s accord with the minority 
2?Vexpressed by Husain Ahmed Beg J in 

he view S n ab f' s tll case and divergent from 
Eer EJ ken by the ma J°rity. The case of 

S the d Fun P R^ a l distingU 4 is ^ ed 0,1 the ground 

■astsps. tx wi,hi - ,he 

Benin V ®. show , n . above that what the two Full 
was H, a C . ases / -. decided ’ in elTect and substance 
authnrlfv 3 ^vernment functionary, official or 

“5 oTc,vn a f "r 0t - b ? a ,“ urt 
s 01 uvu or Criminal Procedure Code but if 


it performs the functions of a court in deciding 
upon the rights and obligations of the subject, 
he would be subject to the extraordinary revi- 
fional jurisdiction of the High Court. This view 
is not the solitary view of our court. Similar 
view has been adopted by the Nagpur High 
Court in — Srinivas Laxman Rao v. Superin¬ 
tendent. Printing Press. Nagpur'. AIR 1945 Nag. 
94. — 'Debi Dutt v. Centra! India Electrical 
Supply Co.. Ltd.’. AIR 1945 Nagpur 244. and by 
the Lahore High Court in — 'Works Manager. 
Carriages and Wagon Shop K. G. Hashmat’, 
AIR 1946 Lahore 316. Similarly a Commis¬ 
sioner acting under Workmen's Compensation 
Act was held to be a court in — ‘Mt. Dirji v. S. 
M. Gostm*. AIR 1942 Patna 33. There is also a 
decision of the Lahore High Court in — 'Ki- 
shen Chand & Co. v. Nur Muhammad', AIR 
1949 Lahore 44. where a Division Bench held 
that a Rent Controller under the Punjab Urban 
Rent Restriction Act acts as a Civil Court and 
not as a persona designata. 

(15) I have already referred to the fact that 
the Full Bench had approvingly quoted '49 Cal¬ 
cutta 528’ in which it has been held that th“ 
Rent Controller is subject to the revisional 
jurisdiction of the High Court. 

(16) If_the test adopted in ‘38 Deccan Law 
Report 357’ were applied to the cases reported 
in ‘29 Deccan Law Report 57' and ‘32 Deccan 
Law Report 27'. the District Magistrate in one 
and the Collector and Deputy Collector in the 
other case would be no more than persona dc- 
signaia. which position cannot be maintained 
un ess the whole question is re-opened in a 
Fuller Bench. 

(17) These were the reasons which embolden- 
ed 4 me * m >; learned brother Manohar Pershad 
J. to differ from the view taken in '38 Deccan 
Law Report 357’, and I still stick to that view 
unless and until the Full Bench cases to which 
I have referred above are overruled and the 
Jaw is brought in consonance with the latter 
view of Calcutta and Allahabad High Courts. 

m . y ? nswer t0 the question is 
that the Rent Controller is subject to the ex- 

^aord.narv jurisdiction of the High Court under 
Hyderabad High Court Act. 

A/R.G.D. Answer accordingly. 
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AND P. JAGANMOHAN REDDY JJ. 

H?ni Shankeramma, Appellant-Petitioner 
Ramchandra Reddy and another, Responden 

Misc. Appln. No. 296 of 1951, D/- 11-9-1952 

crini Constitution of India (1950), Art. 226 
Scope Nature of jurisdiction. 

cte T & e Sr& «• [ ur i sdiction under Arti- 
nrf» aLiJ- High Court is judicial and 

kffid of wri S t t ?t tlVe ' W , hatever ma y be the 
l* wn . lt , ,ssu es it does so as a Court 

aSd reachS d S by f udicial v considerations 

es lts con clusions by shifting the 
materials on record as it does in any other 

the a5 &** th3t . its j urisdi ®tion y under 
Art. n 226 N. P l C '’ App> III; Constit ution of Indi 
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* (b) Civil P. C. (1908), S. 151 — Inherent 
power — Power of Ifigrh Court to stay its own 
orders — Order passed in exercise of extra- 
ordinary jurisdiction — Mandamus — Interim 
stay of, in expectation of application for leave 
to appeal — Bench different from that which 
ordered mandamus can order stay — Nature of 
order — (Constitution of India (1950), Art. 22G). 


There is sufficient authority to show that 
tlie High Court has jurisdiction under 
S. 151, Civil P. C. to stay its own orders 
with a view to assure the applicant that he 
can pursue his intention of having his case 
finally adjudicated by the superior Court 
without tear of that decision becoming in- 
fructuous: 12 Ch. D. 438; 5 C W N 781; 
40 Cal 955; A I R 1933 All 18; A I R 1939 
Cal 308; 45 CWN 1023, Rel. on; AIR 1934 
All 585 and AIR 1935 All 599, Expl. 

(Para 7) 


What all is necessary is that the order in 
question must have been passed by the 
High Court in the exercise of its judicial 
jurisdiction and that it should be appealable 
to the Supreme Court. When that is so, the 
nature of the jurisdiction is not very 
material. Therefore an order of manda¬ 
mus, which is a judicial order cannot be 
excluded from the inherent jurisdiction to 
stay possessed by the High Court. The 
fact that the rules framed by the High 
Court do not provide for stay, instead of 
preventing it from passing an order there¬ 
for, leaves its inherent jurisdiction uncon¬ 
trolled to be exercised, on principle and 
precedent. (Para 10) 


The order can be stayed in expectation 
of an application lor leave to appeal to 
Supreme Court on the same principle on 
which a decree is stayed and the mere fact 
that it is called a writ does not make the 
position different. (Para 11) 

The order for interim stay may be granted 
by a bench different from the one which 
passed the order of mandamus and in doing 
so that bench does not review the order 
of a co-ordinate bench or cancel such order. 
All that it does by the interim order, main¬ 
taining status quo, is to grant a temporary 
relief which the courts can give in order 
that an application for leave to appeal to 
the Supreme Court may be filed. (Para 11) 
Reddy J.: If there is a right of appeal 
to the'Supreme Court, then the inherent 
powers of the High Court to order the 
abeyance of its order for a limited time 
cannot be denied. An interim relief can 
be granted in aid of and as an ancillary 
to the main relief which may be available 
to the party on final determination of nis 
rights in ‘a suit or proceeding. Final 
determination of rights in a suit or pro¬ 
ceedings can either relate to the determi¬ 
nation bv the High Court of such rights 
limiting its power to the grant of interim 
relief until the final issue of an appropriate 
writ or until the filing of an appeal or 
until its final disposal when filed. In either 
case the High Court has incidental or ancil- 
lary power to grant interim relief. As such 
the High Court has inherent powers to give 
interim stay of a mandamus order in ex¬ 
pectation of the application for leave to 
apneal: 12 Ch D 438, Rel. on; AIR 1952 
SC 12, Expl. ( para 17) 

A writ is issued by the High Court of 
a State under Art. 226 and consequently 


any orders of stay of the operation of any 
writ pending appeal or disposal of a stay 
petition will also be those of the High 
Court. Where any Bench which has passed 
the original order for the issue of a writ 
cannot be constituted either by reason of 
one or both of the Judges not being avail¬ 
able or where they have directed the peti¬ 
tion to be placed before any other Bench, 
such Bench as may be constituted will have 
jurisdiction to pass such orders as it thinks 
lit. To hold otherwise, would be to admit 
that no relief could be granted to a person 
aggrieved, who wants to go in appeal, 
merely because the original Bench cannot 
be constituted. (Para 18) 


Anno: C. P. C., S. 151 N. 2; App. Ill; Con- 
stitution of India, Art. 226 N. 11. 


Sadasiva Rao. for the Appellant; Gopalrao 
Ekbote, for Respondents. 


M. A. ANSARI J.: The legal question in 
this miscellaneous application for the stay of 
an order of mandamus issued by a Division 
Bench of this High Court is that this Court 
has no inherent jurisdiction to stay such an 
order even for the purposes of facilitating 
filing of an application for leave to appeal to 
the Supreme Court and obtaining stay there¬ 
upon. 


(2) To appreciate the argument, it is neces¬ 
sary to give certain important facts of the case. 
The applicant is Ramchandra Reddy, who has 
been adooted by the widow of the last male- 
holder of'Papannapet Samasthan, and the party 
contesting granting of the stay is the daughter 
of the last male-holder. She had in her favour 
the grant of succession by the Revenue autho¬ 
rities to the Samasthan. The grant has, in the 
course of proceeding on an application by the ^ 
adopted son been reversed whereupon she 
applied to this court for issuing of the writs 
of Certiorari, Prohibition and Mandamus with 
a view not only to set aside the judgment 
against her; but also to have the estate released 
as it had been under the supervision of the 
Court of Wards ever since she was the minor 
and her father died. A Division Bench of this 
Court consisting of my learned br °l he T r T s 
Manohar Pershad and Dr. Siadat All Khan JJ. 
on August 12, 1952, allowed the application and 
directed the Court of Wards, who was one of 
the opposite parties to the application to carry 
out its statutory duties of surrendering the 
estate to Rani Shankeramma who was no longer 
a minor. On an application for the stay of 
this order of Mandamus by Ramchandra 
Roddy on the grounds that the ludgnients o 
the High Court are voluminous and he intends 
filing application for leave to appeal to the 
Supreme Court, another Division Bench co - 
sisting of my learned brother V. R. Deshpande 
and P J Reddy JJ. passed on August 
1952 an interim order directing maintaimng of 
status quo till an absolute order on the appli 
cation be made. The case was then posted 
before this Division Bench and the respon d ent * 
Rani Shankaramma has fJed, an objection ^ 
the interim order. She has, bow ®^ r r ’ tness 0 f 

counter Affidavit challenging the correctness 

the allegations of facts contained in the an 
not n challe d nged!°the facts mentioned therda can 

ftjsrs'hS, 

an order maintaining status quo p 
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filing an application for leave to appeal to the 
Supreme Court, and obtaining of a stay order 
thereon. 

(3) An ancillary question has also arisen 
whether another Division Bench can pass such 
a slay as the Bench which passed the Man¬ 
damus order is not the one which is hearing 
this status quo application. We need not deal 
with the latter question at length for that 
Bench passed an order before the interim appli¬ 
cation was granted directing the case to be 
placed before any other Bench. This order 
appears to us to be sufficient ground for another 
Division Bench to hear and dispose of the 
application according to law. 

(4) Coming to the first question in the case, 
it has been argued by the learned Advocate of 
Rani Shankaramma that the order of Manda¬ 
mus is a peremptory order, which involves 
contempt of Court in cases of disobedience- it 
cannot be reviewed except by the appellate 
Court, it is issued in exercise of extraordinary 
powers and Section 151 of the Civil Procedure 
Code which alone saves the inherent jurisdic¬ 
tion of the Court does not apply to such pro¬ 
ceedings. Pie argues that the exercise of juris¬ 
diction under Article 226 of the Constitution is 
administrative and therefore the question of 
inherent jurisdiction does not arise at all. He 
further contends that in passing an interim 
order of status quo this Court was making 
mandamus order for a limited purpose which 

held by , the Su P reme Court in — -AIR 
(19o2) Supreme Court 12’, not to be the proper 
exercise of jurisdiction under Art. 226, ela- 
tin f tbe , argument, he says that the interim 
order of status quo amounts to the variation of 
R h l e h ar ,e [ of Mandamus by another Division 
Sfj'S} 1 ?n<J would in effect be interference with 

S"uri“c 0 5oS a Divisi0 " Bmch> a Cour ' ° f 

would emphasise in the very beginning 

2 a fA exe ;?^ of jurisdiction under Art. 226 

nL£«S >nS ur t K t ^ n h l ^is c °urt is not admi- 

ProhihItirt T/i het ^ Cr the order be of Certiorari, 
SXPte Mandamus or Habeas Corpus, this 

dniii if tbem as a Court of law. When 
ineJl IW 0 ? 3 of iegal jurisdiction affect- 
an individual, or enforcement of a legal 

iUeL^i by - ? aw upon a Particular officer or 
Jt.ffL doPrmng of personal freedom are 
,- The Court s are guided by judicial 
and conclusions are reached by 
®}r“? g of the materials on record like any 

jurisdiction may be ordinary 
epithet the mer e addition of an 

charactAr i? 2 ot , take . a way the fundamental 

“ f ItS beUlg j udicial - 

questiori b ?hi. r * sdictiC i n being judicial, the next 
nSt certaS in”f S . is , whetbe _ r the c ™rts have 
matterf»Wo { inci ^ enta L°r inherent powers in 
English anf ng fr ^ m their decisions. Both the 
have for thl. ° Ur Courts , have held that they 
the disnmil t of u flnal adjudication of 

of stavfni Lf CClded by themselves, the power 

begin ?v g r.ffi r ^ men K of t . heir orders - 1 shall 
in —i .pl,? tlng ^ observations of two Judges 

where w", 1 n Gray ’ (im) 12 Ch D 438, 

•i re Vessel M R. at page 443 says: 

right® 0n I s brought to determine the 

fmi it °*1 clai mants to a fund. The plaintiffs 

Corn” of C ° atl , ° f , ll ? t *“'"** »nd in thl 
‘bona . d ,nstance . but are about, 

Court nf^nitimLf Prosecute an appeal to the 

Plaintiffs the 


House of Loras, (hat success will be useless 
lo them unless an interim order is made lor 
preserving the fund, i say they so contend, 
and, assuming the contention to be correct 
in tact, the question is whether this Court has 
jurisdiction to prevent such a consequence. 
It appears to me on principle that the Court 
ought to possess that jurisdiction, because 
tiie principle which underlies all orders for 
the preserving of property pending litigation 
is this, that the successful party in the liti¬ 
gation that is the ultimately successful party, 
is to reap the fruits of that litigation, and 

not obtain merely a barren success. 19 

Then Cotton L. J. at page 446 observes: 

.••The only question we have to consider 

is, whether or no the Court has jurisdiction 
in a proper case to stay all dealings with a 
fund pending an appeal to the House of Lords 
although the Court has decided against the 
titie of the piaintiri and dismissed the action. 

see no diiTerence in principle between 
staying the distribution of a fund to which 
tne Court has held the piaintiir not to be 
entitled, and staying the execution of an 
order by which the Court has decided that 

a plaintiff is entitled to a fund. On 

what principle does it do so. It does so on 
this ground that when there is an appeal 
about to be prosecuted the litigation is to be 
considered as not at an end, and that being 
so, ir there is a reasonable ground of appeal, 
and n not making the order to stay the exe- 
cution of the decree or the distribution of 
he fund would make the appeal nugatorv 
that is to say, would deprive the appellant, if 
successful, of the results of the appeal, then 
it is the duty of the Court to interfere and 

«, the . ri ^ of the party who so far 
ri«h ? b Thf. 1,0n r as gone * has established his 
rights. That applies, in my opinion, as much 

missed. . C . aSC "’? ere the action has been dis - 

(7) I have quoted these two observations in 

tb . at the broad principle on which 

fZi t n i ci ireCt - stay of their orders is one of 
administering justice and is acted upon in orde- 

to facilitate resorts to the Courts of ultimate 
appeal so that the decisions of such courts may 
"If™ infructuous. This broad princTple 
nrHin 3 . t0 me t0 be a PPjieable not only where 
C e Ses ar ? deci(J ed, but also where in 
the case of exerase of extraordinary jurisdic- 

sX. 

Courtf d in° n thiS S gen f al ?, rinciple - Severaf High 

mmmm 

this & “u. s Uo„“ ros e £' ‘K 

agment-debtor 
Privy Council 
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Court had jurisdiction unterT'lS? 011 that the 
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cou t . to 
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later. A Division Bench of Allahabad High 
Court in a case reported in — AIR (1933) All 
18, stayed the order for the suspension of a 
vakil till his appeal be disposed of by the Privy 
Council. Then in — AIR (1939) Calcutta 308’, 
it was held that the High Court has jurisdic¬ 
tion under S. 151 to stay its order pending 
application for special leave to the Privy Coun¬ 
cil. These cases cannot be distinguished on the 
grounds that they were in litigations where 
(apolications for?) special leave were to be 
filed before the Privy Council; for in a Division 
Bench case reported in 45 C. W. N. 1023, exe¬ 
cution of the proceedings was stayed pending 
filing of an application to appeal to the Court 
itself and it was held that it can be done under 
S. 151, Civil P. C. There are thus sufficient 
authorities of High Courts in this country that 
there is jurisdiction in High Courts to stay 
their own orders with a view to assure the ap¬ 
plicant that his intention to have this ease 
linaliy adjudicated will be, without fear of the 
ultimate decision, proving infructuous. 

(9) It was argued on behalf of Rani Shanka- 

ramma that there are authorities of the Allaha¬ 
bad High Court that new heads cannot be in¬ 
vented for the purposes of exercising powers 
under Sec. 151, Civil P. C. One is a case re¬ 
ported in AIR (1934) Allahabad o8o and the 
other is a Full Bench case of the same Court 
reported in AIR (1935) Allahabad 599. * 

not take these authorities as laying down that 
if an appeal is contemplated by an unsuccess- 
full litigant against an order of the High Court 
that cannot be stayed. All that the authorities 
lay down is that for the purposes of the ap¬ 
peal from an order of the High Court proceed¬ 
ings in some other subordinate Court cannot be 
stayed. In AIR (1934) Allahabad 585, Sulai- 
man C. J. was referring to the stay of a suit 
in a subordinate Court. Even if the view of the 
Allahabad High Court be that no stay can be 
given, I am not prepared to agree with the 
view having regard to the series of authorities 
of other High Courts which appear to me to 
be based on sound principles of administration 
of justice. 

(10) Then it is argued before us that the 
Mandamus order having been made in exercise 
of an extraordinary jurisdiction the provisions 
under S. 151 do not apply to it. When it is 
established that the jurisdiction to grant the 
order is judicial and the order is appealable to 
the Supreme Court, the power of staying pro- 
ceedings with a view to assure final decision 
by the ultimate Court cannot be excluded for 
the principle is one of general a PP llcall 9^ . t0 
all judicial orders and the nature of the juris- 
diction under (sic) the order is made is not 
very material. If in the course of disciplinary 
proceedings an order can be stayed, I do not 
see on what grounds I can exclude the P rinc ‘- 
ple when Mandamus is issued. Then it was 
argued that the High Court having framed 
rules and there being no rule relating to stay 
no order can be passed. If there be no rule 
framed the inherent jurisdiction is thereby un¬ 
controlled and should be exercised on principles 
and precedents. 

(11) It was argued that the order has been 
varied by the stay. I am of °P mionthat ^' s 
argument does not carry much weight- It can 
not be disputed that a decree cannot be varied 
after it is signed and yet in expectation of an 
application for leave to appeal to the Supreme 
Court it can be stayed. If such a stay 
variation, I do not see how the position is 


different when a Mandamus order is made. Any| 
argument on the use of the word “writ” is of 
no importance, for in England every action is 
commenced by a writ, which means an order in 
the name of King to appear and answer a par¬ 
ticular claim. One of the arguments of the; 
learned Advocate is that in ordering the stay 
of Mandamus, we were reviewing the order and 
staying the decision of the Bench Co-ordinate 
to us, I am afraid that is not a correct descrip¬ 
tion of the legal position. The interim order of 
maintaining status quo was not an order of re¬ 
view, nor it was a cancellation of an earlier 
order. It is a temporary relief which the Courts 
can give in order that leave to appeal to the 
Supreme Court be filed. If under S. 151, a Divi-' 
sion Bench can stay an order in some judicial 
matter not partaking the nature of Certiorari. 

I do not see on what basis a status quo order 
on similar principle can be treated as variation 
of a writ for Mandamus. In making the order 
absolute which was passed on August 22, 1952, 

I am not varying it. I am doing what I would 
do in any other case where an appeal is con¬ 
templated against a judgment and relief is 
asked for in order to facilitate filing of such 
application and obtaining of such order. 

(12) Now, coming to the merits of the case 
in the affidavit it is mentioned that the pro¬ 
perty involved in the case is large. It appears 
to have been under the Court of Wards ever 
since the father of Rani Shankaramma died. It 
is alleged that she is not experienced and there 
is fear that the property would not be avail¬ 
able should the order of the High Court be re¬ 
versed. Those allegations are not challenged 
and therefore I accept them. It is true that the 
lady has been deprived of managing her estate 
for a long time which should not be continued. 
But the order that I am passing is only of a 
very short duration and it will be without pre¬ 
judice to any order by the Benchtowhich 
leave application is presented and to the .con¬ 
clusion that may be reached at relating to the 
stav order that may then be given. In 
circumstances, this consideration would not 
weigh with me as it would have done had I 
been making an order of long duration. 

(13) I must add that whatever I have ex¬ 
pressed in this judgment is only for the pur¬ 
poses of disposing of this aPPhcation. I, there 
fore, agree with my learned brothers Desh- 
pande and Reddy JJ. in thet conclusion that 
thev have arrived at and direct stay for 
period of ten days from the date of our ord 
of September 4, 1952 given. 

(14) P. JAGANMOHAN REDDY J.. I en 

tirelv agree with the views expressed by my 

learned brother and the order by v 

Since I was a member °V he 22nd of 

which gave the interim stay on the 22nd o 

August 1952, I wish to add a few sentenc - 

particularly in view of the trend of argumen^ 

before us challenging the power of a Ben 

this High Court to grant an interim sta> • 

(15) The learned Advocate fo . r . tj 1 ® r le a rn . 
dent has cited two decisions to which my learn 
ed brother has already referred in support .or 

his contention that the Hl f*l v Cou T rt w ish to add 
herent powers to grant a stay I 1;0 B eni 

that in the case of — Laja ^tma Ram , e 

whether the High Court apart n of the 
sional oowers conferred under Sec l 151> 
C.P.C. had any inherent powers under 
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of the CP.C. to direct the subordinate Courts 
to do something or not to do something or to 
act in a particular manner. That in substance 
was the question before their Lordships ot the 
Allahabad High Court in both the cases and 
incidentally the question arose whether anv 
such powers have been conferred under Sec 
^7. Government of India Act 1915. In the 1934 
Allahabad Case, Sulaiman C. J. did not wish 
to express any definite opinion on that point 
A perusal of his judgment in that case would 
clearly snow that he was mostly guided bv the 
merits of the case before him. He says that 
the facts disclosed no justification for givin" a 
stay to the subordinate Court to stop the trial 
pending the result of the appeal and proceeds 
to observe at page 587 that: P s 

-the postponement of the hearing of the case 
would therefore involve some delay and there 
is a possibility of some oral evidence bein" 
lost in the meantime. The only loss which 
the defendant can sutrer would be the costs 

^ h i il K ln defendin 2 the case and 
and la bour spent. This can be ade¬ 
quately compensated for by an award of 
costs when the case is finally disposed of.” 

(16) In the present case, we are not called 
upon to consider whether we have inherent 

P ,°h Ver i- apart * rom S. 115, C.P.C. to direct any 
subordinate Court to do or not to do any par¬ 
ticular Act. What we have to consider is that 
pending an appeal can a stay order be given 
Cnur^i 3 a n Sht of a PPeal to the Supreme 

Court' tn^nrdir C *i> Jnh< i rent P owers °* the High 
d the abeyance of its orders for a 
limited time cannot be denied. 

fnr (1 tL Xt has b , een suggested by the Advocate 

orde^of 22 S 8 °s n 9 dent t0 K W P etition that S2 
J and mltfi'f 52 glven by Vlthal R ao Deshpande 

relfef d crented hl a ?h m the Iia , tUre of an interim 
nri^i 8 a !l ted the lssue one of the aooro- 

wj l Wn s Under Art - 226 of the Constitution 

thf Q, r ,° awar ® of the circumstances in whfch 

rw^ Uprer ?» Court in the case of — ‘State of 

dared ,L Mada t n ? opal '> AIR 1952 SC 12 dt 

mus under Art 226 Writ of Manda - 

npri - ^ Iaer ponding the expiry of the 

fnr 1 ^fir prescnbe d Under Sec. 80 of the CPC 

ed b fl v U i g rt a 2 |^ A to n be r a “ d a nd not cov£ 
52 vLh?' y ^ .P eru sal of our order of 22-8- 
such fnt d • mak * U ab ^ndantly clear that no 

™ toed nor for that mat 

Sal 1 ’„ a ; d e W r a ?n a ah mPted "> be *>““•> to 
inn the ll \ abe y anc o temporarily pend- 

Parties ° f l . he arg umenti by both ?h e 

accompanying th^peUtion^oTlh 1 ^ the r affldavi t 
order for maintaining the a PP Uc ant an 

as „ b , e w s s Wz 

interests of justice 7 rLtfired^w ° f * he estate > 

SUy Should be tS &me te Co P u°rt a S 


nyuerauau 


the above referred case of the — 'State of 
Orissa v. Madan Gopal', AIR 1952 SC 12 at 
page 14 after discussing the grant of interim 
relief under Art. 226 of the Constitution observ¬ 
ed that : 

"An interim relief can be granted only in aid 
of and as ancillary to the main relief which 
may be available to the party on final deter¬ 
mination of his rights in a suit or proceed- 
ing. 


The words “final determination" of rights in a 
suit or proceedings can either relate to the 
determination by the High Court of such rights 

Tr nnfil 1 th F fi V ' e f 10 ,he Brant of interim re-' 

or „nt;V .h»~rir na *, ssue 0f an a PP r °Priate writ 
o. unti, the nling of an appeal or until its final 

warrant "for" t K led ‘ In eith . er case - there is no 
rw? k f the assumption that the High 

Court has no incidental or ancillary power to 

grant interim relief as has been submitted bv 

Couon S i P ° n T deRt S Adv °nate. In the words of 

at 446 ; L J ' 10 ~ ' Polini V - Gray ’’ 12 Ch D 438 

Sh thf re , l ? a F appeal ab out to be prose- 
cuted the litigation is to be considered as 

not at an end, and that being so, if there is 

a reasonable ground of appeal, and if not 

making the order to stay the execution 

would make the appeal nugatory, that is to 

fuf’ 3°S* depr , ive the aPPellanT if success¬ 
ful. of the results of the appeal, then it f« 
* be n d u y of the Court to interfere and su<* 

& ns? - - & ^ jr & 

mmm 

aft* Q>mf 

are passed by any Bench tn Hlg , h Cour 

cations are posted hv n irJ ^ such a PP*i 

in 6 strsssMa, 4ss Ad 

any other Bench such twk b placed befo « 

stituted will have jSrisd.VHon aS * may be «*■ 

orders as it thinks fit U Tn km® J° pass s ucl 
be to admit that no t '«Tti# bod otherwise woulc 

a person aggrieved co . uld be panted tc 

SSSLfiS“ isjsn&g£sp£ 
»SWSTVBSWiSB;“ 

Order accordingly, 
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PALNITKAR c j. and * 
SHRINIVASACHARI J 

"sfrSHKS;- 
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_ Transfer of Property Act (1882), Ss. 39 and 
53 — Advancement — Benami Transaction — 
(Evidence Act (1872) Ss. 101 to 103). 

There is no presumption of intended ad¬ 
vancement in India. No doubt, the burden 
is upon him who alleges that the property 
belongs to another other than the person 
in whose name the property stands, but this 
onus is easily discharged when the motive 
or the reason with which the property was 
purchased in another’s name is given. He 
has merely to show for what rational pur¬ 
pose that was done. The criterion as to 
whether the property really belongs to the 
benamidar or any other person, is to find 
out as to who paid the consideration. The 
source of consideration will be the most 
important factor to be taken into conside¬ 
ration. In benami transactions all subse¬ 
quent proceedings and conduct are always 
consistent with the original intention of 
the purchaser and the subordinate parts 
are notoriously fitted in to correspond with 
the benami arrangement: Case law Rel. on. 

(Paras 4, 5) 

Anno: T. P. Act, S. 39 N. 6 S. 53 N. 5; Evi¬ 
dence Act, Ss. 101 to 103 N. 20. 

Jahangir Ali, for Respondents. 

JUDGMENT: This is a second appeal arising 
out of a suit filed by one Mehtab Khatoon against 
her daughter-in-law and her issues for her share 
in the property of Mohammad Khan, her husband, 
and also her share as the mother in the property 
of Younus Khan, son of Mohammad Khan, which 
she had become entitled to after the death of 
her son. The brief facts relating to this case 
are that the suit property had been granted to 
one Hanumantha Rao on ijara and because he 
failed to pay the ijara amount, the ijara lapsed 
and Mohammad Khan, the husband of the 
plaintiff paid the ijara amount that was due, 
and got the ijara transferred in the name of 
his son, Rahim Khan, in 1307 Fasli. Rahim 
Khan died in 1315 Fasli and thereafter, it is 
stated, Mohammad Khan got the ijara trans¬ 
ferred in the name of his younger son, Younus 
Khan. Mohammad Khan died in 1338 Fasli k 
Younus Khan died in 1350 Fasli. 

(2) The present suit was brought in 1352 Fasli 
by Mehtab Khatoon claiming her share in the 
property. The defence was that the property 
belonged to Younus Khan and the plaintiff was 
only entitled to one-sixth share alone as the 
mother and not to any additional share. A good 
volume of evidence, both documentary and oral, 
was led by both parties, and on the evidence 
before the court, the trial Court came to the 
conclusion that the ijara land taken in the 
name of Rahim Khan in the first instance and 
later in the name of Younus Khan by way of 
benami and that really the owner of the ijara 
was Mohammad Khan himself. This finding 
was upheld by the lower appellate court. It is 
against this judgment that the defendants come 
in appeal. 

(3) The learned Advocate for the appellants, con¬ 
fined his arguments before us only to the extent of 
the 'ijara* .lands, although the suit related to a 
partition of other properties as well. It was argued 
by him that originally the ‘ijara’ was taken in the 
name of Rahim Khan, the son; that subsequently 
in 1315 Fasli it was transferred in the name of 
the other son, Younus Khan: and that the subse¬ 
quent conduct of Mohammad Khan as revealed 
in the statement recorded before the Tahsildar 
at the time of getting the ‘ijara’ transferred in 


the name of Younus Khan conclusively proves 
that the intention of Mohammad Khan was to 
get this 'ijara* in the name of his sons and for 
their benefit. His contention is that the proceed¬ 
ings and subsequent conduct of Mohammad Khan 
are only consistent with this, viz., that Mohammad 
Khan wanted to benefit his son, Younus Khan. 
It is argued by the learned Advocate for the 
respondents that the property was taken in the 
name of Rahim Khan, as Mohammad Khan hap¬ 
pened to be a Government servant, being a Mun- 
tazim of Irregular Forces. His argument is that 
being a Government servant, for fear that a sus¬ 
picion may be created in Government circles that 
property had been purchased by him in the area 
where he was serving as a Government servant, 
lie purchased this property benami in the name 
of his son. 


<4> We have gone through the record in the case 
and are of the opinion that this appeal should 
fail. We are in agreement with both the Courts 
below that the purchase of this property was be¬ 
nami in the names of Rahim Khan and Younus 
Khan and that the property really belonged to 
Mohammad Khan. In all such cases, the criterion 
as to whether the property really belongs to the 
benamidar or any other person, is to find out as 
to who paid the consideration. The source of con¬ 
sideration will be the most important factor to be 
taken into consideration. There can be no doubt 
that in this case that the consideration came from 
Mohammad Khan alone. Further, it has also to 
be borne in mind, as has been held by the Privy 
Council in the leading case of —'Kerwick v. Ker- 
wick,’ 47 Indian Appeals 275, that there is no pre¬ 
sumption of intended advancement in India. No 
doubt, the burden is upon him who alleged that 
the property belongs to another, other than the 
person in whose name the property stands, but 
this onus is easily discharged when the motive or 
the reason with which the property was purchased 
in another’s name is given. As observed by the 
Privy Council in the above case, he has merely 
to show for what rational purpose that was done. 
The Privy Council has also observed in the case of 
— Uman Pershad v. Gandharp Singh’, 14 Indian 
Appeals 127 that “even a slight quantity of evi¬ 
dence to shew that it was a sham transaction will 
suffice for the purpose.” We are satisfied in this 
case that the reason that we can gather from the 
evidence easily discharges the burden, it being 
that he was a Government servant and the rules 
forbade purchase of property by a Government 
servant in the area where he was working. 


(5> As regards the contention of the learned 
Advocate for the appellants that the subsequent 
>roceedings and the conduct of Mohammad Khan 
;o to prove that the property was purchased for 
founus Khan, we must state that in benami tran-j 
actions all subsequent proceedings and conduct 
ire always consistent with the original intention 
if the purchaser and the subordinate parts arc 
iotoriouslv fitted in to correspond with the benami 
irrangement. That this is always the conduct 
hat is adopted, is supported by a decision of Patna 
ligh Court in the case of —‘Sahadev Karansingn 
\ Usman Ali Khan’, 1939 Patna 462. 

(6) The learned Advocate for the appellant also 
nvited our attention to a decision of Privy Council 
n the case of —'Nawab Mirza Mohammad Sadiq 
i\i Khan v. Nawab Faqr Nawaz Begum*. 59 Indian 
Appeals 1. With regard to this case, it must oe 
aid that what the Privy Council laid down in m a 
ase was that although there was no presmnption 
if benami transactions in India, a slight ev 
if intention would be sufficient to turn tn 
lence. In our opinion, there is not the req 


1963 


Shankeiumma v. Govt, of Hyderabad (Manohar Pershad J.) Hyderabad 79 


evidence in this case to outweigh the evidence led 
on behalf of the plaintiffs to suDport the case 
that the property belonged to Mohammad Khan. 

(7) We are, therefore of the opinion that both 
on facts and on the question of law. the defen¬ 
dants cannot succeed. This appeal is, therefore 
dismissed with costs. 

B/OM. Appeal dismissed 
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Rani Shankeramma, Appellant-Petitioner v 
Government, Respondent. 

Application No. 296 of 1951-52, D/- 12-8-52 

finjd/y‘decided”?' <19 ° 8) ' S ' 11 ~ " H «"> 

The order of the Chief Minister regard- 
mg the release of the estate from the Court 
of Wards was not approved by His Exalted 
Highness and no Firman was issued in that 
regard. 

Held that as the Chief Minister’s order 
did not receive the assent of His Exalted 
Highness who was the final authority re¬ 
garding Crown Grants, and as no Firman 
was issued it cannot be said that the 
matter became final. It follows, therefore, 
that in so far as the release of the estate 
was concerned it cannot be said that the 

£ lafer M r ^ er had 00 i™sd£n to 
near later petitions. (Para 15) 

•Anno: C.P.C., S. 11 N. 100. 1 5) 

,aw “ Adoption — Widow — 
ftfSKn. t0 ad ° Pt ~ Adoption “der authority 

According-to Hindu Law, an adoption by 

had^the W r»/! d - °-f y be *y alid if tha widow 
j! 16 requisite authority to adopt 

Law Ih 1 / °w the “ adras School of Hindu 
rin^« the w,dow does not have any resi- 
duary power to adopt in the absence of 

that 1aw daS * m va ! ic ! ad °P^ on according to 
ofthJ a ^, would reIate back to the death 
Place «n t {if r- Yu here the ad °Pt>on has taken 
ness an V h rL aUth ^ nty ? f His Exalted High- 
dpceacoi?i n °u ur ? der the authority of the 
Dertv L d llusband » J SO far as the Atiyat pr<> 

Uie H E C H C wen?A L he aut hority given by 
cient hni H ' 'Y ould be deemed to be suffi- 

SrdiM to HI„ a J,, a T do|>Uo ” is “‘ valid 

f MS pro- 

<«> Hiadu Law -Adoption i P K, 25 ' 26> 

latH m ss 

gs and gets his virasat sanctioned, 
heldtobea e ** r S ise Jurisdiction has been 

lr! * « 

(el tv (Paw 27) 

sr*gWff , aii jams *» 

^08)7s 9 Bdiaff proceedin ^ - Civfl p Pr a 


If the previous petitions had not been 
dismissed or if after the dismissal some 
action by way of appeal or review had 
been taken, and in the meantime, the Jagir 
Abolition Regulation had come into force, 
then it could be said that they were pend¬ 
ing proceedings started before the Jagir 
Abolition Regulation came into force and 
proviso to Section 21 , Cl. 2 would have 
applied. When the proceedings were not 
pending proceedings, Cl. (2) of S. 21 (and 
not the proviso thereto) of the Jagir 
Abolition Regulation would clearly become 
applicable and so neither the Nizam-e- 
Atiyat nor the Revenue Minister could 
dispose of the petition or the appeal and it 
was only the Civil Court which would be 

Bf?P.C..S.9N.5, <Para40 ’ 

Abomiun ReluJation 5 (1358 F^S.^Ch 2 J pfo- 
rehearing Pending proceedines ~ Petition lor 

A petiti ° n for rehearing cannot be said 
2 .® continuation of the proceedings 
started before. (Para 


I 


ini57S Xsht u i (1 ° ° f 1338 F >f S. 13 - Proceed- 
mgs not inherently administrative. 

tba t. Proceedings of the type 

of 1T?8^ Ct -° n , 13 - of the Gashti, 10 

wouId 38 hP HPoH dmi ,K Strati y e in natu re and 
would be dealt with on the intezami side 

hut jt does not follow from this that any 

i P n nature gS u-nu H inberen “y administrative 
aHmint f® ,.' vouId also be deemed to be 

administratively 30 " W ° Uld be ^ 

trffie'SSSXf 1338 ' F)> S ‘ 13 ~ Adminis - 

be true Ihaf onceTiraMT proceedings TeY 

do a P v r Sa d t in S 

ESS 

principles. Where in the pJSuon ?^^ 1 

‘mashdar’ Virasat cannot ° f the 

mgs and not for anv nm*i!i asat . procee d- 
Taqt-e-virasat ih^ y a ? e, ?<iment of the 

would be subjeSVL^?i d ?t Atlyat 

aa&H®L « was 

bX a -! u J ^S 8) - s - 9 - 

Of nahfra? j?st?ce n 0 t jS§cUo °>? grounds 

specifically conSed bvSL has , to be 
strictly within the fouV 
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diction that is specifically conferred upon 
them; otherwise their orders become null 
and void. (Para 49) 

Anno: C. P. C., S. 9 N. 2, 3. 


(j) Constitution of India, Art. 226 — Juris¬ 
diction under — Nature. 


The jurisdiction which the High Court 
exercises in issuing Writs is a limited juris¬ 
diction. The Court is not a court of appeal, 
nor is it a court of revision. It has no 
power to correct either findings of fact or 
even errors of law. Its sole function is to 
correct persons or tribunals exercising 
judicial or quasi-judicial functions when 
they assume jurisdiction which they do not 
possess or when they refuse to exercise 
jurisdiction which is vested in them by law, 
or when in the exercise of their jurisdic¬ 
tion they .violate the principles of natural 
justice. (Para 50) 

(k) Hyderabad Atiyat Enquiries Act (10 of 
1952), S. 13, Cl. 2 — Order in excess of juris¬ 
diction. 

Any order passed or any action taken in 
excess of jurisdiction or in improper exer¬ 
cise thereof would not be an order or action 
contemplated by Cl. (2) of S. 13. The 
sanction given by the Chief Minister would 
not validate an inherently invalid judgment. 

(Para 60) 

(l) Constitution of India, Art 226 — Scope — 
Hyderabad Atiyat Enquiries Act (10 of 195«, 
S 13 Cl. 2. 

To the extent that any legislation seeks 
to take away the powers of the High Court 
to issue any writ, direction or order con¬ 
templated by Article 226 of the Constitu¬ 
tion, that legislation would be ultra vires 
and, therefore, even if CL < 2 > ° f . s - 1 
Atiyat Enquiries Act, No. X of 1952 is con¬ 
strued to bar the jurisdiction of the Civil 
Court to challenge any order or any action 
however illegal or without jurisdiction, to 
the extent that this clause seeks to oust the 
jurisdiction of the High Court to issue 
appropriate Writs under Article 226 of the 
Constitution, that clause must be considered 
to be ultra vires. ( para 

(m) Constitution of India, Art. 226 — Man- 
damus and Prohibition — Writs of. 

The grant of an order or the issue of a 
writ of mandamus is as a general rule a 
matter for the discretion of the Court. Some 
of the essential conditions for the issue 
of such a writ are: (i) the person apply¬ 
ing must show that he has a real. and 
special interest in the subject matter and a 
snecific legal right to enforce; (li) he must 

show that there resides 
to the performance of the legal duty by 
the party against whom such a Writ is 
sought, and (ui) that there is no other 
equally effective, convenient and beneficial 

remedy. , , • •* 

Prohibition on the.other hand is a writ 
which used to be issued by the Kings 
Bench Division primarily to prevent a 
Court or Tribunal or a auasi-Tribunal from 
exceeding the jurisdiction or acting con¬ 
trary to rules of natural justice- .It is well 
settled that the Writ of Prohibition can 
only be against a body exercising public 
functions of a judicial or quasi-judicial 
character and cannot in the very nature of 
things be utilised to restrain legislative 
powers. Held that this was a fit case in 


which Writ of Mandamus should be issued, 

and there was no need for issuing a Writ 

of Prohibition. Case law discussed. 

(Paras 85, 86, 90). 

Akbar Ali Khan and Sadashiva Rao, for 
Appellant; Anand Swaroop Choudhri and Ram¬ 
chandra Rao Nandapurkar, for Respondent. 

MANOHAR PERSHAD J.: This is an appli¬ 
cation on behalf of Rani Shankaramma for the 
issue of Writs of Certiorari, Mandamus and 
Prohibition under Article 226. Constitution of 
India, to quash the order of the Revenue 
Minister, Hyderabad State, dated 19-6-1951. by 
which he rejected the petition of Rani Shanka¬ 
ramma for the release of the estate and allowed 
the appeal of Ramchandra Reddy and directed 
the Nazim-e-Atiyat to prepare an amended 
succession statement of Raja Durga Reddy dec¬ 
laring Ramchandra Reddy as v the successor to 
Raja Durga Reddy, and for an order against 
Respondents Nos. 1 to 5 restraining them from 
enforcing the said order of the Revenue Minis¬ 
ter. dated 19-6-1951, and prohibiting them and 
Respondents Nos. 6 and 7 from taking any pro¬ 
ceeding in pursuance of the said order. Notice 
of this petition was given to the other side to 
show cause why this petition should not be 
admitted. After hearing the arguments of the 
parties, the petition was admitted and the other 
party was directed to file their counters. 

(2) Mr. Vaidya, on behalf of the Respondents 

Nos. 1-5 and Shri Nandapurkar, Advocate, on 
behalf of the Respondents Nos. 6 & 7 filed their 
counters, after which the petition was posted 
for arguments. We heard the arguments of the 
learned Advocates. i 

(3) Shri Sadashiv Rao, Advocate, appearing 

on behalf of the Petitioner has raised various 
points: J 

(1) It is contended first that the nature of the 
decision of the Revenue Minister is quasi¬ 
judicial and as such amenable to the issue 
of prerogative writ; 

(2) that the decision of the Revenue Minister 
on the point of what is a pending case is 
absolutely wrong in law and cannot be 
supported by any precedent. Further he 
had no jurisdiction to hear and decide the 
appeal in the matter of virasat: 

(3) that the learned Revenue Minister has 

wrongly decided about the commutation 
money to be recovered from the Jagir 
Administrator; the only person legally 
entitled to get the commutation is tne 
person in whose name Virasat was sanc¬ 
tioned. In flagrant contravention of this 
final order, he has divided the amount 
into three equal shares, which is beyond 
his jurisdiction; , 

(4) that the virasat sanctioned by His Hign- 

ness could not have been cancelled by any 
authority according to the existing laws. 
The Revenue Minister has gone against tne 
established principles of law an a TO 
and has exercised a jurisdiction which . M 
is not competent to £ 9 * *^at is. can< :e\ ing 
the Firman of the late His Highness pass¬ 
ed in 1903; . . . u a<? 

(5) that the learned Revenue Mimster has 

usurped the functions of . th ? 
directed the Inam Commissioner to sane 

tion the succession in * av0 *£ Ht ? 0 f n £ 7n 
chandra Reddy while the pebt oner in 
...i_ ihn virasat is sanctioned, 


whose favour the virasat is s< 
alive; 
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(6) the principle of Hindu Lav/ relating to (5) The second contention is that Cl. 2 of S. 

surrender and other matters have aiso not 13 of the Atiyat Enquiries Act, No. X of 1952 

been correctly laid down by the Revenue has been given retrospective ertect and as such 

Minister. ine decision in question is an order passed cannot be challenged. The 

/fTV K irc V\ , ^ . . t l hird contention is that the decision of the Re- 

that the learned Revenue Minister with- • _ 


---—-IV- • 

Minister. The decision in question is 
ultra vires; 


-— tvwcicud 

the trial Court had only dismissed tile ao- 
plication o£ Respondent No. 7 on a preli¬ 
minary issue; 

< 8 ) that the learned Revenue Minister in not 
deciding the issue of the release of the 
estate in favour of the petitioner has mi- 

CAM hi V fatlprl Irv nvai'/*ieft « N* 


—-- • “* v-* vituv 11*10 10 iiv/t a. Lu-C iui 

the issue of a Writ of Certiorari. 

( 6 ) On behalf of the Respondents Nos. 6 and 
V n is contended that as tlie petition before 
uie Nazim Atiyat was not for the Virasat of 
RajaJDurga Reddy, but for an amendment of 
tne ‘iaknta Virasat*. it cannot be said that the 

KAt'Ortln Mirirtnn J __ _ •_• « * 


z, J T b • Ui ldW In re - vn tne uasiui 10 of 1338 F.’ and T9 of 1332 F 9 

gard to non-Atiyai property so far as this and ‘4 Nazair-Mal 93 and 785’. it is contended 

petitioner is con.einea is against tne prin- that two Virasat proceedings in respect of one 

ciples of law of the Court of Wards and and the same deceased person a^e compTent 

against natuial justice It was incumbent on the Intezami side. It is further contended 

on the Revenue Minister to release the that an application for sanction of Virasat in 

£ T Ur 0 X 1 the pe , tltl0n . 0r wh ° *s file name of another heir is permissible and all 

S £ 5 , Ward , 0n .' vhose b =half the such proceedings would not only be deemed to 
held under tne supervision of be Intezami. but would be valid Fourthly it 
the f Court of Wards for tne last fifty is argued that the judgment of'the Si Com. / 

<9) «?ii. t fin M 3 °t f , th ? le , arn ° d Revinue * ^doptio^is Concerned Vd\£ same^cannTt 
Mimster violates the fundamental rights be agitated again. Lastly, it is contended that 
of tne petitioner as guaranteed under as the estate is still in the name of Raiin.!r« 
Articles 13, 14, 19(1) (f) and 31 and the Reddy, whatever accretionsTre mJdf £ the 

other provisions of the Constitution of estate, they would be deemed to be of Durea 

India, relating to the functions of judi- Reddy’s. uurga 

ciary and the superintendence of the lligh (7) In order to understand and appreciate 

J-°“ rt according to S. 22,; he arguments advanced on behalf of the pi * 

< 10) that the Jagir Abolition Regulation is * ies > a brief reference to the facts of the case 

ultra vires, and if it is held intra vires 1S necessary. 1 ine case 

thsvvN f_ 1L . * / C \ D n ;. r»_ rv . . 


.V-. “ ‘V u lima VUCd, — /A\ n • 

then in so far as the present case is con- n (8) Ra Ja D “rga Reddy, the holder of the 

cerned, it does not come within the deli- f a P?nnapet Samasthan died on 2nd April lhOO 

nition of pending proceeding; leaving behind his widow, Rani Venkata Lak- 

<11) that Ramchandra Reddy’s adoption which The 125 111 I a fe ughle J Ra u l Shan karamma. 
is alleged to have been sanctioned by the the cfurt o Ww? Unde ' the A supervision of 
Government has not been proved valid both thf mother */ 6 l Apri1 1900 > and 
according to Hindu Law; nmW sf c „ j- a " d daughter were placed 

< 12 ) that adoption of this kind does not mean S day sScc^iSn ?ro^eedi^ (I continues f U P*° 

031 St p he l uccession is also admittcd: in jSsk 

<I3) hat Ramchandra Reddy, does not succeed j“°" of a " Arz-e-dasht by the then mSESL 

ipso facto unless virasat proceedings are D Ia - iai S (Prime Minister) to the effect thit 

complete; and, Raja Durga Reddy has left no male issue and 

( Court* 1 ? j fi dg l nen T t of - the Ativat Appellate permilUS^ tl ldom W??* n ° r has give " any 

Court is final. In view of this, the ques- inThf nll t ft vl J rasa , t may bo sanctioned 

tion cannot be opened again. i" the daughter, with provision 

o_j 4 * 0n bebalf of the Respondents Nos. 1-5 Firman Wasissued* h°J p ak ^ hmamma ; a 

Sri Anand Swarup Choudhurv conceded that the Nizam on 2 <?th Hls Highness 

the nature of the decision of the Revenue sulcesskT in th??, May 1903 sanctioning the 

mMsm 

ft * it i e a r th , e q “ es,ion of la 'v or of fact. Re- 

HallCG WA<J imnn tU. __ _ 


- AUvll *\zur id 13 1? 

Hon —*•* 1, “ C muwiiuii oi law or or fact Re- to the 3 Rpvpnn’o^cI 1 i Lakshmamma sent a letter 
& wa s Placed upon the cases. - ‘L H slncUkin ^ra^ 1 "^ thanking hlm for the 
0 l a "! as . a od others v. Mukundani Lal 'and anlma On Sn»‘ n D the of sha nkar- 

H9-^Au WfVi 1 ^^ 95521 Su^eme" C^uS Skilg SrSSS" l °to T \^ Revenul'Set^ 

ss 1 * pis: ste? Swa asrtajg 

S5Soiar?° ro *“ a ¥^ S C ?hSS,r S n Sa Ss C ^o| d ^L^ 8 » e THTg h h S - 
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ceedings for the release of the estate from 
the Court of Wards. The Joint Secretary, the 
Revenue Secretary and the Revenue Minister 
all recommended that the estate should be 
released in favour of Rani Shankaramma. His 
Exalted Highness the Nizam refused to sanc¬ 
tion the release of the estate. Again on 16th 
June 1922, a memorial was presented to His 
Exalted Highness by Rani Lakshmamma for the 
release of the estate, but this was also rejected. 
On 5th May 1927. a Commission was appointed 
to look into the question of the release of the 
estate. On 13th March 1928, the Commission 
expressed its opinion for the release of the 
estate on condition that a man of the rank of 
a First Talukdar should be appointed. On 19lh 
March 1928, Venkat Pratap Reddy, husband of 
Rani Shankaramma died. Rani Lakshmamma 
put in a petition requesting that the estate 
should not be released in favour of Shankaramma, 
but should be continued under the supervision 
of the Court of Wards. 

After this, a petition signed by both Rani 
Lakshmamma and Shankaramma was filed 
before the Nazim-e-Court on 22-7-1929 request¬ 
ing that permission be given to adopt. Rani 
Lakshmamma put a separate application to His 
Exalted Highness for permission to adopt a son 
to the late Raja Durga Reddy. Rani Shankar¬ 
amma objected to this petition, on which a 
regular enquiry was directed to be made in 
the Atiyat Department about the right of adop¬ 
tion. On 4-1-1934, the Atiyat Appeals Committee 
decided in favour of Rani Lakshmamma. On 
the bais of this, permission was granted by His 
Exalted Highness and Shri Ramchandra Reddy 
was adopted on 6th April 1934. The controversy 
as to the sanction of the adoption continued in 
the Courts of Subedar, Nazim Atiyat and in 
the Atiyat Appeals Committee. The final deci¬ 
sion in this controversy was given by judgment 
dated 29th Amardad 1343 F., and a Firman 
was issued on 28-6-1934 sanctioning the adop¬ 
tion of Ramchandra Reddy by Rani Lakshm¬ 
amma. the Senior Rani and mother of Rani 
Shankaramma. Five years after the sanction 
of the adoption, Ramchandra Reddy apoeared 
in the Inam proceedings and requested that he 
may be made a party and the ‘muntaqab’ 
should be issued in his name. This application 
was rejected by the Tnam Commissioner. An 
apoeal also was dismissed on 28th February 
1938. 

(10) On 27th August 1941, Rani Shankaramma 
again put in a petition for the release of the 
estate. This application was opposed by Rani 
Lakshmamma and Ramchandra Reddy. The 
Revenue Minister recommended that the estate 
be released in favour of Shankaramma which 
was assented to by Sir Mirza Ismail as Chief 
Minister. In the meantime, on 22-2-1947. Rani 
Lakshmamma filed a petition to the Revenue 
Minister which was rejected. Again, on 29th 
April 1947, another petition was presented 
which was heard by Mr. Qureshi. the then 
Revenue Minister, who gave his opinion against 
Shankaramma. The then Chief Minister ap¬ 
proved of the same. Against this. Shankaramma 
filed a petition before Mr. Pradhan th<» th«n 
Revenue Minister on 27th October 1948 stating 
that Mr. Laik Ali. as Chief Minister, had no 
right to go against the decision of the previous 
Chief Minister. Sir Mirza Ismail. This appli¬ 
cation was sent to the Revenue Board by the 
orders of His Exalted Highness. 


(11) After the Jagir Abolition Regulation 
came into force, the Nazim-e-Court of Wards, 
presented a note to the Director General of 
Revenue inquiring whether the estate of Rani 
Shankaramma should be released. This also 
came up before Shri Ramlal, Member of the 
Board of Revenue, who after hearing the argu¬ 
ments of the parties decided in favour of Rani 
Shankaramma. On 13-3-1950 Shri Sheshadri as 
Revenue Minister agreed with his opinion. 
Aggrieved by this, both Rani Lakshmamma and 
Ramchandra Reddy filed a petition which came 
up for hearing before Shri B. Ramkishen Rao, 
the then Revenue Minister and now the Chief 
Minister. In the meantime, on the Atiyat Side, 
Ramchandra Reddy filed a petition to the Inam 
Commissioner, on 22nd June 1948, that is, 
nearly ten years after the previous decision 
of the Inam Commissioner, to reopen the vira- 
sat of Durga Reddy and order the payment of 
commutation amount to him. This application 
was rejected. After the enforcement of the 
Jagir Abolition Regulation, yet another appli- 
cation was filed by him which was also dis¬ 
missed. Against this decision an appeal was 
filed before the Revenue Minister. This appeal 
and the petition of Rani Lakshmamma and 
Ramchandra Reddy on the Court of Wards’ 
side were both heard by Sri B. Ramkishan Rao, 
the then Revenue Minister and now the Chief 
Minister who has passed the order which has 
given rise to this writ petition. 

(12) Before discussing the arguments of the 
parties, I would like to mention some of the 
admitted facts: (1) It is admitted that after 
the death of Raja Durga Reddy, on the recom¬ 
mendation of the Madar-ul-Maham (Prime- 
Minister) Virasat was sanctioned in the name- 
of Rani Shankaramma, the present petitioner. 
(2) that the estate was taken under the Court 
of Wards: (3) that Rani Shankaramma was; 
married to one Pratap Reddy with the consent 
of Rani Lakshmamma; (4) that Pratap Reddy 
died issueless and till the adoption of Ram¬ 
chandra Redrii. Rani Lakshmamma. as guardian 
of Rani Shankaramma, tried to get the estate 
released in favour of Rani Shankaramma; (5) 
that the estate is still under the Court of 
Wards* supervision, and (6) that there were two 
proceedings; one on the Court of Wards’ side- 
and the other on the Atiyat side. 

In the light of these admissions, I will con¬ 
sider the arguments of the learned Advocates 
one by one. Though the learned Advocates 
have raised many points, in my opinion, they 
can be grouped under four heads: (1) Whether 
the Revenue Minister had jurisdiction to hear 
the appeal as well as the petition filed on 
behalf of Ramchandra Reddv and Rani Lak¬ 
shmamma respectively; (2) What is the effect 
of the judgment of the Atiyat Appeals Com¬ 
mittee dated 26th Farwadi. 1347 F. and Cl. (2)' 
of Section 13 of the Atiyat Enquiries Act No. X 
of 1952; (3) whether the Jagir Abolition Regu¬ 
lation is ultra vires the legislative authority or 
Hyderabad State: and (4) what is the effect of 
the adoption of Ramchandra Reddy. 

(12A) I would deal with the question of 
iurisdiction first, for. if it is held that the 
Revenue Minister had no jurisdiction to hear 
the aopeal or the petitions on the Court or 
Wards’ side, it would be. in my opinion, a ni 
case for the issue of a writ of certiorari ana 
if I hold that the Revenue Minister had jo™- 
diction then in that case, the petition would 
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be dismissed. Thus, the question of jurisdiction 
is most crucial in this petition. It is admitted 
by the parlies that there were two proceedings 
in the Revenue Court: one on the Ativat siae 
and tne other on trie Court ci Wards’ side The 
proceedings on the Atiyat side originated’first 
on the application of Rani Sn&nkaramina, dated 
the 14th Rahman, 133/ F.. for the sanction of 
Inams situated in the jagirs and sainasthans 
Ramcltandra Reddy and Ram Lakshmamma also 
appeared and claimed that the -Munthaqab’ be 
issued in iheir name, on 13th Azur lo47 F 
the Nazim Atiyat decided that so long as Rani 
ShanKarannna is alive, the other party na s 
no locus standi. An appeal was riled beio're the 
Committee Atiyat. which upheld the judgment 
with certain amendments. 

d2B) After this, Ramchanclra Reddv fi'ed 

Z° h P M l T^n° re the R evenue Minister on 
24th March 1949 and 26th April 1949 The 

h th! n n! i 4lh March 1949 appears to’ relate 
to the question of compensation. On this the 
Revenue Secretary, Sethu Madhava Rao, en¬ 
dorsed that “no action is necessary for the 
present on the Court of Wards’ side: we are 
not competent on the Atiyat Side." The Re- 
venue Secretary and the Revenue Minister 
both agreed with this. Accordingly, a Fahmaish 
was issued to the petitioner to the effect that 

the Vlrasarind if 

petition. ,hat ” actiw was » <hU 

Jc 13 fli^ te K thi 4 on 22nd June W a petition 
« as . f le . d ,. Ramchandra Reddy before the 
Jfazim Atiyat This petition was rejected by 

m thH S,S r! ai l- ? ecretar y nth Aban 1353 F 
on the preliminary issue that virasat cannot 

aUve an< rt 10ned 'r her ? the ' mashdar ' (holder) is* 

11 was further held that in view of 

justs ™ aeir *****£? & 

quesuon of possession does not arise Shri 

peut ™ »l>ich is thesubject 0 , 

ceeH.w ’ °2 the Court of Wards’ side oro- 

«™nended that ,he estate aboSd Se Sed" 

1“ a|pSd°' ^ a ™“hdar sS d d 
'iV Prato "S', R i"i, Sh i"kaaarama’s has. 

o< ^WAfsai-*: 


and Ramchandra Reddy opposed the same. 
The Revenue Minister expressed his ODinion 
that the estate should be released and this was 
assented 10 by the then Chief Minister, Sir 
Mirza Ismail, but before a Firman could be 
obtained. Rani Lakshmamma put in a petition 
again before the Revenue Minister against the 
decision, and the then Revenue Minister 
accidea m favour of Rani Lakshmamma and 
against Ram Shankaramma; this decision was 
approved by tne then Chief Minister Mir Laik 

D ut f fn r a th r! rr Uc \ A , c ‘ li0n \ Rani Shankaramma, 
put in a petition before the Revenue Minister 

stating that Mir Laik All was not competent 

HV°Ex a aW St & preV10Ua decisi °n. on which 
hi S ! i S ghness ordered that the case 

l ?h the RsV u nue Board for decision. Shri 
J am ' al ’ * he member of the Revenue Board 
decided tne case in favour of Rani Shankar’ 
amma: the Revenue Minister, Mr? Sheshadn 7 

and ee RanT 1 T h a ir tlUS opmion - Ramchandra Reddv 

uS'chwffiterf" B ' R ™ kisha » Sao, now 

on ( h2h?I 1 f ri f Sadashiv Ra °. Advocate appearing 
rL Q b f h i a f - of ths Petitioner very candidly con 

ISPH 

deciding the taeTtta Sale of fS. 

Mv « <— •••mSiSrs'z 


Shri'sfdashiv 35 Rao T" 1 " 1 ' 

order of the Chief MinScfI er ’ admits that the 

by His Exalte? ffighn e “ a„drUat 0t nrf P ^ r0Ved 

was issued in that recarri "5w •; - no Flrm an 
that the Chief Minister’s “ admit ted 

the assent of His Exalted wfcfh^ dld . not rece ive 
said that that matter beeamfbfl^ lt T cannot be 
Exalted Highness at tSt Jw was His 
taai authority re ga^“ a ^d that was the 
no Firman was issued it .u ants ' and as 
the matter rested there TSSf be that 
that in so far J? *«**>*■ 

concerned, it cannot be saidth/t i state is 
Minister had no jurisdiction ♦ 1 the ReVe nue 
Petitions filed on behMf of p n ^l ear J the la »er 
and Rani Lakshmamma lfi2 n $ a ? dr ? Reddy 
the Chief Minister had 8 ’aiven^ »,” ntended that 
the decision of the RevenueMhre'» approval to 
it cannot be now questioned MlDlS[er ' «* such 

Au'^cuttV'S^bctod also that Mir Laik 
to the opinion of the* then^RE 760 ^ assent 
against Shankaramma I? JEW Minister 
. late r application of Ran? SSL of thJs - the 
«ie Police Action could n^t ^ ®**er 

discussed above thp #wi be entertained. As 
His Exalted Highness a K a U th0,dt y was the 
either for the release ot the Sate n ° ^ irman 
retention, each party as of riS. or ,or its 
*0 agitate the matter",5! 
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(16) With regard to the other contention 
which refers to the failure of the exercise of 
jurisdiction. Shri Sadashiv Rao, advocate, con¬ 
tends that as virasat was sanctioned in the 
name of Rani Shankaramma and she is still 
alive, any question of succession would be 
premature; the only person entitled to the 
release of the estate being Rani Shankaramma. 
Thus, the Revenue Minister has failed to exer¬ 
cise his jurisdiction in not releasing the estate 
in her favour. 

(17) On behalf of Shri Ramchandra Reddy 
and Rani Lakshmamma, it is argued that Ram¬ 
chandra Reddy has been adopted by the 
authority of His Exalted Highness and the 
virasat sanctioned in the name of Rani Shan¬ 
karamma would be cancelled and he wouid 
divest her of the estate which had vested in 
her. The Revenue Minister has held that the 
decision on the question of the release of the 
estate and the title to compensation depends 
upon the fundamental issue as to who was 
entitled to the succession of the Samasthan & 
Ramchandra Reddy as the adopted son of Rani 
Lakshmamma can divest Rani Shankaramma 
of the estate which came to vest in her as an 
intermediate heir. Thus, in the opinion of the 
Revenue . Minister, the virasat sanctioned in 
the name of Rani Shankaramma was not final, 
but as an intermediate heir, and would auto¬ 
matically be cancelled on the adoption of 
Ramchandra Roddy or according to him it 
meant that the virasat sanctioned in the name 
of Rani Shankaramma was subject to the 
sanction of adoption. 

(18) In order to appreciate this point, I have 
to consider the question of the adoption of 
Ramchandra Reddy and its effect. On behalf 
of the petitioner it is urged in the first place 
that Raja Durga Reddy had given no authority 
to Rani Lakshmamma to adopt and as such, 
Rani Lakshmamma could not adopt at all. His 
second contention is that if Ramchandra Reddy's 
adoption is based on the authority of His 
Exalted Highness, such an adoption would not 
be valid according to Hindu Law, and would 
not entitle him to the other property. It is 
next contended that an adoption of this kind 
cannot relate back to the death of the father 
nor can it have the eilect of divesting the 
estate which had vested in her. Fourthly, it is 
urged that in the very Firman sanctioning the 
adoption of Ramchandra Reddy, it is stated 
that Ramchandra Reddy would be entitled to 
the estate later, which means, after the death 
of Rani Shankaramma, and therefore, the ques¬ 
tion of his succeeding in her life-time does not 
arise. Fifthly, it is contended that Rani Lak¬ 
shmamma by her own admission and acts had 
completely surrendered her rights in favour of 
her daughter which amounts to civil death, 
thus debarring her from claiming any right to 
succession. In view of this, she was not 
entitled to adopt Ramchandra Reddy nor would 
such an adoption give any right to the adoptee. 

(19) On behalf of Respondents Nos. 6 and 7, 
it is contended that Raja Durga Reddy had 
given authority to Rani Lakshmamma to adopt 
and it was on the basis of such authority that 
Rani Lakshmamma adopted Ramchandra Reddy 
and the adoption is-valid according to Hindu 
Law It is further contended that the opposite 
party cannot raise this point as this question 
of sanction was not argued before the Revenue 
Minister, and further it has been finally decided 


by a competent authority and that judgment 
is final as between the parties. With regard 
to the rights of the adopted son. it is contended 
that it relates back to the death of the adoptive 
father and as such he would divest Rani 
Shankaramma cf the estate which vested in 
her. On the question of surrender, it is con¬ 
tended that there was no valid surrender as 
both the surrenderor and the surrenderee were 
minors at the time the succession opened. It 
was further contended that it was not a valid 
surrender because it was not a voluntary act ' 
of Rani Lakshmamma, but a decision given by 
the ruler on the recommendation of the Gov¬ 
ernment. 

( 20 ) I would first take up the question whe¬ 
ther Rani Lakshmamma had the requisite 
authority to adopt. On behalf of the petitioner, 
our attention was drawn to the Arz-e-dasht of 
31st March 1933 presented to His Exalted High¬ 
ness by the then Madarul-Maham (Prime 
Minister) and it is urged that the Arz-e-dasht 
does not state that Raja Durga Reddy had left 
any male issue or that he adopted a son or 
gave permission to adopt. In view of this and 
in the absence of any other evidence the adop¬ 
tion cannot be held to be valid. 


(21) On behalf of Ramchandra Reddy it is 
contended that Rani Lakshmamma had permis¬ 
sion to adopt and this fact was not only alleged 
but evidence was also led, and it has been 
finally decided by a competent court and 
cannot be challenged now. Reliance is placed 
on the case of — ‘Rani Shankaramma v. Rani 
Lakshmamma and others’, 6 Nazair page 524. 

(22) On behalf of the petitioner, it is urged 
that the evidence referred to was recorded ex 
parte and she was not given any opportunity 
to cross-examine those witnesses; in other F 
words, it is contended that such evidence is 
not according to law nor can it be used against 
the petitioner. 

(23) In reply it is however urged on behalf 

of Ramchandra Reddy that even assuming that 
Raja Durga Reddy had not given any authority 
to adopt, the permission of the Ruler can be 
deemed to be sufficient authority and, as His 
Exalted Highness has given such permission, 
it cannot be said that the adoption is without 
anv authority. It may be pointed out here 
that in the Arz-e-dasht of the then Madar-ul- 
Maham dated 31st March 1933, it is clearly 
stated that Raja Durga Reddy has not given 
any authority to his widow. This is a strong 
piece of evidence both against Ram Lakshm¬ 
amma and Ramchandra Reddy. Now I., have 
to see whether there is sufficient material on 
record to rebut the statement of the Madar-ul- 
Maham in the Arz-e-dasht. The learned Advo¬ 
cate for the other side relied on the e ^ enc ^ 
led by them. From a perusal of the record,■ * 
find that this evidence has been recorded ex 
parte and the other party was not given anj 
opportunity either to cross-examine those wit* 
nesses or produce any evidence. _ Hdy 

The learned Advocate for Ramchandra Reddy 
and Rani Lakshmamma also concede tjuspoini. 
This evidence cannot, therefore be deemed to 

be according to law nor ■can i.be ’wedagam 

Rani Shankaramma This fa ^ 1 “ah Rahmat 
borne out by the judgments of Nawab R® 

Yar Jung the then Nazim Atiyat: dated 
and the judgment in the case of 
Shankaramma v. Ram Lakshmamm . 
in 6 Nazair Mai 540. relied upon by Ram Has 
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shmamma and Ramchandra Reddy. In the 
later judgment, it has been laid down that so 
far as the question of tne authority to adopt 
is concerned, the enquiry had not been com¬ 
pleted and if the judgment were to be based 
on this point alone, then in that case, the case 
would have been remanded to the court below. 
Thus, it follows that the members constituting 
the Bench were also of the opinion that there 
was no sufficient material on record regarding 
the husband's authority. 


3 


(24) The learned Advocate for Rani Lak- 
shmamma and Ramchandra Reddy could not 
satisfy us whether there was any other suffi¬ 
cient material on record to prove the fact of 
the husband’s authority. I find that the Reve¬ 
nue Minister has also not adverted to this 
point. It is urged that this point was not raised 
before the Revenue Minister and it cannot be 
raised here. I am afraid, I cannot accept this 
contention, for, Rani Shankaramma’s plea all 
along has been that Rani Lakshmamma had 
no authority of her husband to adopt. Thus, 
she cannot be debarred from raising the ques¬ 
tion before us. In the absence of which (sic) 
the question could not have been decided with¬ 
out further enquiry. On behalf of Ramchandra 
Reddy and Rani Lakshmamma, it is contended 
that the judgment of the Atiyat Committee is 
final. I am afraid I cannot agree with the 
contention in toto. What has been decided in 
the said case is that so far as Jagir was con¬ 
cerned the authority given by the Ruler is 
sufficient. The question whether Rani Lak¬ 
shmamma had the requisite authority of her 
husband has not been decided and so this fact 
cannot be said to be final. 

In the result, on the present material on 
/record, it cannot be held that Rani Lakshm- 
, amma had her husband’s authority to adopt. 
This does not however mean that Ramchandra 
Reddy would be debarred from establishing the 
validity of his adoption in a proper court of 
law. After this I have to see whether the au¬ 
thority given by the Ruler would be sufficient, 
and whether such an adoption would relate 
back to the death of the father. 


(25) Shri Sadashiv Rao, Advocate, very can : 
cualy conceded that so far as the Atiyat pro- 
u ^ £ concerned ’ the authority given by th* 
L. H. would be deemed to be sufficient but 
ne contends that such an adoption is not valid 
according to Hindu Law and would not entitle 
jne adoptee to the non-atiyat property. Accord- 

H l nd V Law > an adoption by a widow 
would only be valid it the widow had the 
requisite authority to adopt. Shri Nandapurkar 
a^,L a ‘ sed . a novel point that there being no 
2 £? at ®s ?£ Durga Redd y in existence at the 

sonehl a r °? U 2 n ’ whose assent could be 

^ Lakshmamma had an inherent 

pannnt ^ of her own volit ion. I am afraid I 

admltLf C l Pt , this conten ti° n - The parties 
Hini. r y bel °ng to the Madras School of 
35™ j W ' 30(1 according to that school the 
J™ w . d °.l s n ? 1 have an y residuary power to 
2 “the absence of the sapindas. I cannot 

KdsKl 5 * if are no sapindas 
reshX ’ a , wid ° w could adopt without any 
Law rirt lf tL U t nder ^ Madras School-of Hindu 
would L thBt 25® the mea ning, then there 
School d ‘ ffer ence between the Madras 

A 1116 B °mbay School. 

Iplace - *- at - ed - ab ?. ve - adoption has taken 
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and not under the authority of Raja Durga 
Reddy and as such it cannot be said to be 
valid according to Hindu Law. A valid adop¬ 
tion according to that law would relate back 
to the death of the father. The Revenue Minis¬ 
ter has held that the adoption oi Ramchandra 
Reddy relates back to t«e death of his father 
and that as such he could divest Rani Shan¬ 
karamma of the estate which came to her. The 
Revenue Minister has come to this conclusion 
basing his arguments on the fact that after 
Raja Durga Reddy, Rani Lakshmamma was 
the rightful owner, and the object of the 
authorities in recommending Rani Shankar- 
anima as successor appears to be to save the 
Samasthan from being resumed by the Ruler, 
and Rani Shankaramma would be expected to 
continue the line of Raja Durga Reddy through 
a son born to her. Thus, this deviation from 
the personal law was made for continuing the 
line of Raja Durga Reddy. I regret I cannot 
agree with the opinion of the Revenue Minis¬ 
ter. No authority has been cited on behalf ofj 
Ramchandra Reddy to show that adoption of 
this type relates back to the death of his 1 
father. 

The question of divesting Rani Shankaramma 
would only arise if Ramchandra Reddy’s adop¬ 
tion was valid according to Hindu Law or if 
Rani Shankaramma’s virasat was sanctioned 
subject to any adoption by Rani Lakshmamma. 
At the time of the sanction of the virasat, 
there was no question of Ramchandra Reddy’s 
adoption. On the contrary, in the very Firman 
sanctioning the virasat in the name of Rani 
Shankaramma, there is a positive direction that 
a son born to Rani Shankaramma would be the 
next heir. Even in the Arz-e-dasht (subse¬ 
quently sanctioned by a Firman) relating to the 
adoption of Ramchandra Reddy it is specifically 
stated that he would be entitled to the samas¬ 
than after the death of Rani Shankaramma. 
Thus I fail to understand how Ramchandra 
Reddy could divest Rani Shankaramma of the 
estate vested in her. The Revenue Minister has 
held that Rani Shankaramma was an interme¬ 
diate heir. This is not borne out by the record; 
on the contrary, the Firman sanctioning the 
virasat is clear. Admittedly virasat is sanction¬ 
ed in the name of Rani Shankaramma, and as 
she is still alive, no question of succession can 
arise. Further, mere adoption by itself, does 
not entitle the adoptee or clothe him with any 
rights to property unless he appears in the 
virasat proceedings and gets his virasat sanc¬ 
tioned. 


uu me Revenue Minister has held that 
Ramchandra Reddy as an adopted son can 
claim the commutation amount of the samas¬ 
than as well as the release in his favour, of 
such non-jagir property of Raja Durga Reddy 
wJl U i der supervision of the Court of 

r u gre i 1 c * nnot agree with his opin- 
l °n. Ramchandra Reddy’s adoption, on the 

records now before us, does not appear to be 

valid according to Hindu Law; virasat stands 

sanctioned m the name of Rani Shankaramma 

and during her life-time Ramchandra Reddy 

can neither be entitled to commutation amount 

nor the release of the other non-jagir property 

The estate was taken under the supervision of 

ft* u° Urt of Wards ter the benefit of Rani 
Shankaramma, the Ward and if at all it hS 
to be released it can only be released in her 
favour as the ward and none else. Thus, in my 
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opinion, the Revenue Minister has failed to 
exercise the jurisdiction vested in him in not 
ordering the estate to be released in her favour 
!• ailure to exercise jurisdiction has been heid 
to be a good ground for the issue of a writ 
of certiorari, vide — ‘Mohsin Aii v. State of 
Bombay’, 1951 Bombay 353. In view of the 
above findings. I think it is unnecessary to 
decide the question of the surrender of the 
estate, though much stress was laid on this 
point before the Revenue Minister and his 
judgment deals with this point at considerable 
length. 

(23) Now I turn to the question which re¬ 
lates to the nature of the proceedings on the 
Atiyat Side: whether they were virasat pro¬ 
ceedings or proceedings for an amendment of 
the Muntaqab*. At the outset it may be made 
clear that the Nazim-e-Atiyat has a two-fold 
function: on the Intezami (Administrative) side 
his position is that of a Joint Secretary and 
against his order an appeal lies t 0 the Revenue 
Minister (Sadar-ul-Maham). On the regular & 
original (Iptedayi or Infesali) side, that is. in 
regard to virasat and Inam enquiries, his posi¬ 
tion is that of a Nazim against whose decision 
an appeal lies to the Atiyat Appeals Com¬ 
mittee. 

(29) The contention of the learned Advocate 
for the petitioner is that the petition of Ram- 
chandra Reddy dated the 22nd June 1949 
before the Nazim-e-Atiyat was for the virasat 
and therefore, an appeal against the decision 
of the Nazim ought to go before the Committee 
Atiyat and not before the Revenue Minister 
and so the Revenue Minister was not competent 
to hear the appeal. 

(30) Secondly, it is argued that after the 
Hyderabad Jagir Abolition Regulation of 1358 
F. came into force, no proceedings either before 
the Nazim-e-Atiyat or before the Revenue 
Minister could go on and it was the civil court 
that was competent under Cl. (2) of Sec. 21 
of the said Regulation. He, therefore, contends 
that the Revenue Minister had no jurisdiction 
to hear the petition and his judgment should 
be quashed. 

(31) The learned Advocate for the respond¬ 
ents while conceding that the Nazim-e-Atiyat 
has a two-fold function, contends that as the 
petition of Ramchandra Reddy was for the 
amendment of the ‘Muntaqab* the Revenue 
Minister was competent to hear the appeal. As 
regards Cl. (2) of S. 21 of the Jagir Abolition 
Regulation it is replied that as the proceedings 
had already started before the Regulation came 
into force, Cl. (2) of S. 21 would not apply but 
the proviso to that section would govern the 
case. 

(32) It appears that there was a two-fold 
contention on behalf of Rani Shankaramma 
before the Revenue Minister. The first con¬ 
tention was that the Nazim-e-Atiyat had no 
jurisdiction to entertain the application filed 
by Ramchandra Reddy afer the Jagir Abolition 
Regulation came into force, and it was only 
the Civil Court that was competent under Cl. 
(2) of S. 21 of the Regulation and no appeal 
could lie against this decision. The second 
contention was that the order passed by the 
Nazim-e-Atiyat was on the virasat side and 
therefore, the Revenue Minister was not com¬ 
petent to hear the appeal and decide it, but 
only the Atiyat Appeals Committee. 


(o3) On behalf of Ramchandra Reddy, it was 
contended there (and before us also) that his 
petitions were filed respectively on 24 - 3-1949 
and 26-4-1949, while the Jagir Abolition Regu¬ 
lation came into force only on 15-8-1949 and 
therefore, Cl. (2) of S. 21 of the Jagir Abolition 
Regulation would r.ot apply, but the proviso 
to S. 21, Cl. (2) of the said Regulation would 
apply and according to it all pending cases 
would be completed in accordance with the 
existing law “as if this Regulation had not 
been enacted*’. The Revenue Minister, agreeing 
with this contention of Ramchandra Reddy, ' 
held that the proceedings out of which the ap¬ 
peal before him arose, were started about four 
months prior to the date of enforcement of 
the Jagir Abolition Regulation, they would, 
therefore, (according to him) be covered by the 
proviso to Sec. 21, Cl. 2. That being so (he held) 
the proceedings were pending on the date of 
the enforcement of the Jagir Abolition Regu¬ 
lation “and there can be no doubt, therefore, 
that the Atiyat Court as well as he, the 
Revenue Minister, as the appellate authority, 
has. jurisdiction to hear and dispose of these 
petitions”. 

(34) He further held that as the order passed 
oy the Nazim-e-Atiyat is on the Atiyat Inte¬ 
zami (Administrative) side, an appeal lies to 
the Revenue Minister, and as such, he is 
competent to hear it. Thus, it would appear 
from this that the Revenue Minister claims to 
have jurisdiction on the ground that the pro¬ 
ceedings were pending proceedings and also 
because he thinks that the order passed by 
the Nazim-e-Atiyat was on the Intezami 
(Administrative) side. 

(35) I would first consider the question whe¬ 
ther the proceedings started by Ramchandra 
Reddy were pending proceedings, having been * 
started before the Jagir Abolition Regulation 
came into force. The Jagir Abolition Regulation 
came into force on 15-8-1949. The petition 
before the Nazim-e-Atiyat is dated 22nd June 
1949: the two other petitions before the Re¬ 
venue Minister were filed on 24-3-1949 and 
26-4-1949 and the fourth petition before the 
Nazim-e-Atiyat for rehearing is dated 24th 
October. 

(36) Clause (2) of Sec. 21 of the Jagir Aboli¬ 
tion Regulation runs thus: 

“All claims relating to Jagir or to any share 
of the income thereto whether arising under 
the regulation or otherwise shall, subject to 
this Regulation, but notwithstanding, any 
existing law, be filed in, and decided by, the 
appropriate Civil Court: provided that any 
proceedings pending at the commencement of 
this Regulation before an Atiyat Court or 
before a Commission or any other authority 
shall be completed in accordance with the 
existing law, as if this regulation had not 
been enacted.” 

(37) On the petition of 22nd June 1949, the 
Assistant Secretary endorsed his opinion on 
11th Aban 1358 F. (11th September 1949) to the 
effect that the petition should be dismissed 
because virasat cannot be opened when the 
‘mashdar* is alive. On the same day, Shn 
Ghulam Hyder, the then Nazim-e-Atiyat, agree¬ 
ing with the opinion of the Assistant Secretary, 
dismissed the petition. No action seems to have 
been taken against this order of the Nazim. 

(38) On the petition of 24th March 1949, to 
the Revenue Minister, the Assistant Secretary, 
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Sethu Madhava Rao, endorsed: “no action is 
necessary on the application for the present on 
the Court of Wards’ side: we are not competent 
on the Atiyat S:de”. The Revenue Secretary 
and the Revenue Minister both aeread with 
this opinion. The Revenue Minister furtner 
directed that suitable endorsement be sent to 
the party. Accordingly, on l:)-3-l->30 F a Fah- 
■e-Maish (intimation) was issued stating mat 
parties should go to the law court and get thei’- 
•claims decided. 

(39) On the other petition of 2'3th ADril 1949 


0/ 


it appears that no action was taken On the 
basis of the ;Fah-e-maish’ dated 19-8-1358 F.. 


'- ‘““‘Oil UUli^U i .> 0 o 1 * 

another petition was filed by Ramchandra 
Reddy on 24th October 1949 to the Na-im-e- 
Atiyat for rehearing and this was dismissed 
<m 25-1-1949 by Shri Ghulam Hyder, against 
which an appeal was filed before the Revenue 
Minister which was allowed on 19-0-1951, 

(40) Thus, the petition of 22nd June 1949 to 
« e , Nazim-e-Atiyat and the petitions dated 
24-3-1949 and 26-4-1949 to the Revenue Minister 
Y® 1 *’.. 11 a PPf ar s. all filed along before the Jagir 
Abolition Regulation came into force. The 
petition of 22nd June 1949 was dismissed on 
11th September 1949, and apparently no action 
was taken against .this order, nor does anv 

• oilv se f m . 0 havo been taken on the petition 
..26th April 1949. The Jagir Abolition Regu- 

S2» came J ‘"I 0 forc f on 15-8-1949 as stated 
and though the petition of 22nd June 
I"« dismissed on 11th September 1949. 
the party aid not take any action and under 
the circumstances it can hardly be said that 
any proceeding pending when the 
Re^ilatjon came into force. No doubt, the 

4 24S nSl° n , b n e ,o° re the Nazim-e-Atiyat dated 

1 Akoi .° 1 £ ’ , 19 . 49 was filed af ter the Jagir 
Abolition Regulation, but this petition is neither 

Z H! ®' nendm . en t, of the Taqt-e-Virosat nor 

Se£fnJ ,r T S f at «, itSelf * but a mere p *««on f °r 
reheanng H the previous petitions had not 

been dismissed or if after the dismissal some 

taken ^ ay u 0f appeaI or review had been 
S’atlon h n J he meanti , me 3 the Ja Sir Abolition 

IbeSSd^hJt d *h mt ° f0rce ’ then U could 

ELS* 1 u* • 1 tbey were Pending proceedings 

the Abolition Regulation 

in to f °rce and proviso to S. 21 Cl 2 

SSL'S* - pplied - *J he petition of 24th 
ls a petition for rehearing and 

ffnof the nrn “2? 01 be , said to be a continua- 
of fh?J r Proceedings started before. In view 

of the' Lvlnf, 1 M ann ? 1 ag f ee witb the opinion 
iwe» n«JSr Ue M,n, ?. ter ‘hat the proceedings 
S Sr 8 , procaedings - When the proceed- 
S? S L!? Pending proceedings, Cl. (2) of 
Jagir AhnHHn.? 0 i» the , pr0V1S0 thereto) of the 

SSlt “0 » "either the Sm b 4: 

of the Stft,*™" Master could dispose 
the aJffw °u- th u e appeal and it was only 
rdiVni Court whlch would be competent. 

the petitfons 3 m^°K % COn l id " the nature of 

Sm 2 « had’aelT " ‘m st " ed 

VI ‘Ses W* S B P ? se ? t P etit i°n; Para 
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Shankaramma his daughter. In Para VII it is 
claimed that the eilect of the virasat of the 
late Raja Durga Reddy being sanctioned in the 
name of Rani Shankaramma was not to make 
her entitled to possession of any ‘mash* in 
view of the distinct and express opinion con¬ 
tained in the Firman of His Exalted Highness. 
Para 10 contains the prayer to the effect that 
the virasat of late Raja Durga Reddy be 
sanctioned in his name and possession of the 
same be granted to him. 

(b) The petition dated 24th March 1949 is 
however, for compensation: in this petition 
also it is admitted that Raja Durga Reddy’s 
virasat was sanctioned in the name of Rani 
Shankaramma. The prayer is that compensa¬ 
tion may be given to him. In this petition also 
tnere is no mention of any amendment of the 
‘muntaqab’. 

(c) In the petition of 26th April 1949 also, 
it is recited and admitted that virasat was 
sanctioned in the name of Shankaramma while 
the request is that as he is the adopted son, 
the virasat of Durga Reddy may be sanctioned 
in ms name. 

(d) The petition of 24th October 1949 is a 

mere petition for rehearing. * 

(42) In all these petitions there is no prayer 
«Vor the amendment of the ‘muntaqab*. 
° n K a ™handra Reddy, it is contend¬ 

ed that though there is no clear prayer for 
an amendment of the Takhta Virasat, still there 

“ ? Pray d r l ? at may be given to him, 

and as Shankaramma is alive and in her life- 

*2”; v ‘ rasat Proceedings could start, once 
virasat had been sanctioned, it is ar«ued all 
other proceedings either relating to thlm or 
arising out of them, would be deemed to be 
Ibtezanu (administrative) and would be dealt 
with ° n the Intezami (Administrative) side The 

ed toVTlV,- eref c 0re ’ U is urged - be deem! 
fil 0 H r! K , a Petition for an amendment of the 

JSi * Tn Vi? the In . tezami (Administrative) 
side. In this connection our attention was 

d J a J™ o S. 13 of Gashits (Circular) Nos 10 

of 1338 F., and 19 of 1332 F. and two Les 

reported in pages 93 and 785 of Nazair MM, 

o£ f “ of Gasb ‘i No. 10 of 
as foUowsf rendered in ^ English ""hi 


i 


“In Inam and Virasat proceedings the shares of 

£**“*» ™ u ‘ d be determined and i^will 

be incumbent on the holder of moeu * 

ESS* jsssssa 

than that would be deemed ? ther 

oud would bs doaT^nVe “dmS: 
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trative side according to this Gashti. It is 
true that proceedings cf the type mentioned in 
Section 13 of the Gashti 10 of 1338 F. are ad¬ 
ministrative in nature and would be dealt with 
on the Intezami side, but it does not follow 
from this that any proceedings not inherently 
administrative in nature would also be deemed 
to be administrative and would be dealt with 
administratively. This contention is not brone 
out by anything contained in S. 13 of Gashti 10 
of 1338, Fasii. 

(46) The object of Gashti No. 19 of 1332 F. 

is to show what class of cases would be dealt 
with by the Nazim-e-Atiyat and the Sadar-ul- 
Maham. The learned Advocate for the res¬ 
pondent drew our attention to item No. 42 of 
this Gashti which refers to the amendment of 
the Taqt-e-virasat and would only apply if the 
proceedings are for the amendment of the Taqt- 
e-virasat. The ruling cited in support, namely, 
— ‘Khaja Bi v. Mohd. Shabberali’, 4 Nazair 
Osmania, page 93 is a case where there was 
no question of any Virasat or Inam enquiry. 
It was a case of restitution of possession on the 
basis of a decree of a civil Court. It was, 
therefore, correctly held in that case that as 
the proceedings did not relate either to the Vi¬ 
rasat or the Inam enquiry, the Nazim-e-Atiyat 
had no right to hear the appeal. This is not 
so in the present case and so this ruling does 
not help the contention of the learned Advocate. 
The case of — ‘Vias Rao v. Riasat Begum*, re¬ 
ported in 4 Nazair p. 785 also cited before us 
is equally of no help to the learned Advocate. 
This is a case where proceedings were started 
on a ‘muqbarri* (informant proceedings) after 
virasat proceedings had closed and so it was 
held that the proceedings were administrative 
in nature. , , . , 

(47) The Revenue Minister has held in the 
present case that the order passed by the Na¬ 
zim-e-Atiyat to be on the Intezami (Adminis¬ 
trative) side. I have gone through the whole 
judgment but I regret, I could not find any 
reasons given for such an assumption. 

(48) After going through the petitions and 
after giving a careful consideration to the argu¬ 
ments. I came to the conclusion that proceed¬ 
ings before the Nazim-e-Atiyat could not be 
held to be either on the Intezami (Administra¬ 
tive) side or for an amendment of the Taqt-e- 
virasat. The amendment of the Taqt-e-virasat 
can only be done when there is any mistake 
in the Taqt-e-virasat, or the taqta has been is¬ 
sued against the sanction. It is not the case of 
Ramchandra Reddy, that there is any mistake 
in the Taqt-e-virasat or that the taqta has been 
issued against any sanction. The petitions ot 
Ramchandra Reddy are to the eiTect that his 
adoption has been sanctioned and that there¬ 
fore. the virasat of Raja Durga Reddy s.iould 
be sanctioned in his name and that the com¬ 
mutation amount be given to him. In these 
petitions, it is admitted that Durga Reddy s 
virasat was sanctioned in the name of Rani 
Shankaramma. It does not appear that this 
virasat was sanctioned subject to the ngnt or 
any adopted son. Thus I cannot hold that the 
petitions were for the amendment of the Taqt- 
e-virasat. The contention is lhat as Ram 
Shankaramma is alive no virasat proceedings 
would arise and proceedings after the virasat 
would be deemed to be miscellaneous and ad- 
Iministrcdive in nature. A* a general proposi- 
Ition of law, it may be true that once virasat 


proceedings terminate, all miscellaneous pro¬ 
ceedings which do not relate either to virasat 
or Inam enquiry would be administrative ir 
nature and would be dealt with according to 
Gashti 10 of 1333 F. and Gashti 19 of 1332 
Fasii. 


(49) The fact whether the nature of the pro¬ 
ceedings is administrative or not has to be de¬ 
termined according to the contents and the 
prayer and not on any general principles. In 
the petitions, the prayer is for the sanction of 
the Virasat. In view of this the argument that 
as no Virasat proceedings could start in the 
life-time of the ‘mashdar’, the petitions may 
be treated to be for amendment, does not hoid 
good. It is true that in the lifetime of the 
‘mashdar* virasat cannot be opened but merely 1 
on this account the nature of the petitions 
would not change. To my mind the proceed¬ 
ings started before the Nazime-Atiyat, were re¬ 
gular virasat proceedings and not for any 
amendment of the Taqt-e-virasat, that is, ad¬ 
ministrative and any decision given by the Na¬ 
zim-e-Atiyat would be subject to an appeal! 
before the Atiyat Committee and not the Re-1 
venue Minister. The Revenue Minister is only | 
competent to hear appeals of the Nazim-e- 
Atiyat on the Intezami (administrative) side 
and not on the regular side. No specific provi¬ 
sion of law was shown to us justifying the as¬ 
sumption of jurisdiction in a case like this. The 
Gashtis (Circulars) and the cases cited on be¬ 
half of Ramchandra Reddy and Rani Lakshm- 
amma are not applicable to the facts of the 
present case and the Circulars do not confer 
such jurisdiction. Jurisdiction is not conferred 
on grounds of natural justice. Jurisdiction has 
to be specifically conferred by statute and more 
so in the case of administrative bodies exer- ♦ 
cising judicial or quasi-judicial functions. Such 
bodies have to keep themselves strictly withm 
the four corners of jurisdiction that is specify 
cally conferred upon them, otherwise, their 
orders become null and void. I am, therefore, 
constrained to hold the order of the Revenue- 
Minister is beyond jurisdiction and that he as¬ 
sumed a jurisdiction not conferred on lum by 
law and pas^d the order under question. 

(50) The next question that I have to consider’ 
is whether a writ of certiorari would lie. it 
has not been disputed that the decision of the 
Revenue Minister is a quasi-judicial act. Tne 
jurisdiction which the High Court exercises in 
issuing writs is a limited jurisdiction. The 
Court is not a court of appeal nor is it a court 
of revision. It has no power to correct eitner 
findings of fact or even errors of law. Its soie 
function is to correct persons or tnbunJJ 
exercising judicial or quasi-judicial functions 
when they assume jurisdiction which 
they do not possess or when they* *®:l 
fuse to exercise jurisdiction which is vested 
in them by law, or when in the exer¬ 
cise of their jurisdiction they violate the P™ 
ciples of natural justice. This is the gist o the 
rulings cited by Shri Anand Swarup Choudluiry 
and I completely agree with them and these a 
not need any detailed discussion. 

(51) Finally it is urged on behalf of thef Stjg^ 

by Shri Anand Swarup Choudhuiy. « ^ 

decision of the Revenue Minister has bee i 

cepted bv the then Chief M, " ls . 1 n er _®" d CoU il of 
final and cannot be questioned in any C n 

law. as per Cl. (2) of Sec. 13 of the JW he 
Atiyat Enquiries Act T.o. X of l» w 
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therefore, contends that this is not a fit case for 
the issue of writ of certiorari. 

(52) On behalf of the petitioner it is urged 
that when the Revenue Minister had inherently 
no jurisdiction, any amount oi sanction by the 
Chief Minister would not validate it. 

(53) It was further urged that according to 
Gashti 10 of 1338 F. only such orders would be 
sent to the Chief Minister which need confir¬ 
mation, and when the contention 0 f the ros- 

•a pondents is that the order passed by the Revenue 
Minister was on the administrative side, no 
question of confirmation arises at all. 

(54) Thirdly, it is contended that the Act does 
not in any way take away the extraordinary 
powers of the High Court which are given to it 
under Article 220 of the Constitution cf India 
Reliance was placed on Halsbury's Laws of 
England, Vol. 9 paras 1455, 1458 and 1575 and 
on the rulings cited in ‘1951 Bom. 440’; ‘(1924) 
1. K. B. D. 208’; ‘AIR 1950 S. C. 222’ and ‘AIR 
1952 Ail. 99. 

(55) Lastly it is contended that the Act was 
passed after this petition was filed in this Court 
and after a notice was served on the respon¬ 
dents to show cause and the object in passing 
the Act seems to be to defeat the object oi the 
petitioner. 

(56) Shri Anand Swamp Choudhury, Advo¬ 
cate, on behalf of the Government, very candid¬ 
ly conceded before us that if it is held that 
the Revenue Minister had no jurisdiction, then 
in that case, the sanction of the Chief Minister 
would not be valid. 

(57) Shri Nandapurkar, Advocate for Ram- 
chandra Reddy and Lakshmamma, contends that 

/ even though the order of the Revenue Minister 
f n ,°t be valid, yet when sanction has been 
P v ® n by the Chief Minister, such sanction must 
he held to be valid. Following up the conten- 
uon it is argued that the very object of passing 
, Act was to validate what was otherwise 
Invalid. 

(58) In order to appreciate the view points 
ot the parties, a reference to Cl. (2) of Sec. 13, 
the Hyd eraba d Atiyat Enquiries Act, No. X of 
Ja ““ “necessary, which runs as follows: 

.% orders passed in cases relating to 
Atiyat Grants including Jagirs on or after 
the 18th September 1948 and before the com¬ 
mencement of this Act by the Military Gover- 
Chief Civil Administrator, or the 
Chief Minister of Hyderabad or by the Re¬ 
venue Minister by virtue of powers given or 
Purporting to be given to him by the Chief 
Minister shall be deemed to be the final 
orders validly passed by a competent autho- 
nty under the law in force at the time when 
the order was passed and shall not be ques¬ 
tioned in any court of Law.” 

for ( J 9) «^ CCOrd J ing t0 . the above Provisions there- 

\ Chief nvu° r ^ rs - 0f . th f Military Governor, the 
1 ter <LnL Administrator, or the Chief Minis¬ 
hut 2 ,L]?. a " d not be questioned”, 
tlnn ,V e ?. ards * be Revenue Minister an excep¬ 
ting] i?^ 6en made that his orders would be 
SSrL the y ere given by virtue of powers 

Chf e t °Mln| U J P ° rting A to be g ive n to him by the 
Wgf Htotota As the other side has not 

| G 5* the Point of the finality of this order 

Minister I do not wish to Ss- 

S oftrtn m d myself t0 the ques- 

Kinister. th QaUty of ^ order of the Chief 
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(60) While discussing the question of the 
nature of the proceedings it has been held that 
the orders of tne Revenue -Minister werj with¬ 
out jurisdiction. Tnere is no doubt that the 
petitioner is challenging the legality oi the 
sanction ana it is clear tnat the jurisdiction of 
this Court to consider the validity of the sanc¬ 
tion would not bo barred i i tne orders passed 
or the action taken was without jurisdiction. 
Any order passed or any action taken in excess 
of jurisdiction or in improper exercise thereof 
would not be an order or action contemplated 
by Ci. (2) of See. 13 of the said Ac;. Therefore, 
if the order passed was in excess of jurisdic¬ 
tion or was passed in violation of the funda¬ 
mental principle of natural justice then that 
order would be cancelled by the issue of a writ 
of certiorari by this Court, exercising its ex¬ 
traordinary jurisdiction. No authority has been 
cited on behalf of Ramchanara Reddy, to show 
that, an order passed without jurisdiction 
would be valid by such a sanction. Thus I 
do not agree with the contention on behalf of 
Ramcnandra Reddy that the sanction given by 
the Chief Minister would validate an inherently 
invalid judgment. 

(61) The next point which deserves considera¬ 
tion is whether the said Act has in any way 
curtailed the powers of the High Court in 
issuing a writ of certiorari. 

(62) In this connection, it is necessary to 
bear in mind Article 226 of the Constitution of 
India. That Article not only confers wider 
powers upon the High Court but also declares 
the powers already enjoyed by the High Court. 
Article 226 of the Constitution, while declaring 
the powers of the High Court, and making 
those powers part of the Constitution, has placed 
those powers beyond the challenge of the 
legislature. Before the Constitution came into 
force, the powers of the High Court to issue 
various writs could have been effected or modi¬ 
fied by the appropriate legislature. Now inas¬ 
much as these powers form part of the Consti¬ 
tution itself, they cannot be altered or affected 
by any legislature. These powers of the High 
Court can in any way be touched by means of 
the amendment of the Constitution. Thus, to 
the extent that any legislation seeks to take 
away the powers of the High Court to issue 
a 1 ^ '3 direcUon or order contemplated by 
Art 226 of the Constitution, that legislation 
r,° Ud h* 'ultra vires* and therefore, even if 
9- 9 JSf 13 of . the AUyat Enquiries Act, 

X .°A 19 5, 2 fs construed to bar the jurisdic¬ 
tion of the Civil Court to challenge any order 
SfJSy actl ° n however illegal or without juris- 
dicUon. to the extent that this clause seeks to 
jurisdiction of the High Court to issue 
appropriate writs under Article 226 of the 

hJ n -n!!r tl0n ' that Sl ause , must be considered to 

' The 4 refore - the power of the 
High Court to correct any order made by any 

hv eC D nv V f °®, Ce . r cannot h® assailed or challenged 
p y a y te&islation, and the power of the High 

1 r? h *- now arises under Article 226 of 

iSfn«r°^ tltU * t l?i n J niust J* exerc »sed if the peti- 
tioner is entitled to the writ, notwithstanding 

aay Provision in the said Act which seeks t(> 
oust the jurisdiction of the Civil Court 

RpSSI urgedon behalf of Ramchandra 
j^ddy that an order which is made final bv 
an Act cannot be challenged even though in 
excess of jurisdiction. This contention seems 
to me to be contrary to what is now wS 
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established as the ambit, within which the 
legislature can make orders of officers conclu¬ 
sive and final. As discussed above, that ambit 
must be restricted to orders passed with juris¬ 
diction. and it cannot be extended to cover 
orders which are found to be without jurisdic¬ 
tion or in excess of such jurisdiction. I am 
.supported in my view by the case of — ‘Abdul 
Majid v. Haji Mohd.\ AIR 1951 Bom. 441. 
where certain orders passed by the Custodian 
of Evacuee Frcperty were challenged on the 
ground that they were in excess of jurisdiction 
conferred upon the Custodian and also as violat¬ 
ing the fundamental principles of natural jus¬ 
tice. In this connection a question had arisen 
whether in view of Section 43 (6) it is open to 
the Court to question the legality of any action 
taken by the Custodian under the Ordinance. 
Chagla C. J. and Tendolkar J. held that Article 
226 of the Constitution of India declaring the 
powers of the High Court and making these 
powers a part of the Constitution has placed 
those powers beyond the challenge of the legis¬ 
lature and even if Sec. 43 (C) is construed to 
bar the jurisdiction of the Civil Court to that 
extent, the Section must be considered ‘ultra 
vires’. 

(G4) Similar discussion had arisen in the case 
of — ‘Ravi Pratap v. The Uttar Pradesh State 
& Others’, AIR 1952 All. 99. In that case the 
contention was that a writ of certiorari could 
not be issued in view of the provision of See. 11 
of the U. P. Court of Wards Act 1912 which 
Jays down: 

(11) “No declaration made by the Provincial 
Government under Section 8 or by the Court 
of Wards under S. 10 shali be questioned in 
any civil Court.” 

Mushtaq Ali and Bhargav JJ. have held that 
the High Court in exercising its powers of is¬ 
suing a writ under Art. 226 of the Constitution 
cannot be said to be a Civil Court. Civil and 
Criminal jurisdiction of the High Court is ex¬ 
ercised by virtue of Art. 225 of the Constitu¬ 
tion. Art. 226 gives an additional power which 
is exercised by virtue of this provision of the 
Constitution and not by virtue of the High 
Court being either a Criminal or a Civil Court. 
There is also the second reason that even if the 
High Court could be deemed to be a Civil Court. 
S. 11 of the U. P.Court of Wards Act, 1912, could 
not take away the power of the High Court to 
issue a writ under Art. 226 of the Constitution 
because no law made by State Legislature can 
in any way curtail the powers granted to the 
High Court by the Constitution. 

(65) In Halsbury’s Laws of England (Hail- 
sham Edn.), Vol. 9 there is a reference to this 
point, vide paras 1455 and 1458. Para 1455 
runs thus: 

“Certiorari is said to be ‘taken away’ by such 
Statutes. Certiorari can only be taken away 
by express negative words. It is not taken 
away by words which direct that certain mat¬ 
ters shall be ‘finally determined’ in the in¬ 
ferior court nor by a proviso, that ‘no other 
court shall intermeddle’ with regard to cer¬ 
tain matters as to which jurisdiction is con¬ 
ferred on the inferior court.” 

■“The rule that certiorari can only be taken 
away by express negative words” is limited 
to cases in which certiorari is available at 
common law. It does not apply where 
certiorari is the creature of Statutes.” 


(66) Para 1458 reads: 

“Although certiorari is taken away it may be 
granted even on the application of the de¬ 
fendant where the inferior court has acted 
without or in excess of jurisdiction: for, in 
such a case, the court has net brought itself 
within the terms of the Statute taking away 
Certiorari. Thus, certiorari will lie, although 
taken away where the subject-matter of the 
inquiry was beyond the scope of the authority 
of the inferior court either by reason of its 
nature cr by reason of the absence of some 
essential preliminary; and it will also lie 
where, by reason of interest or prejudice the 
inferior court was improperly constituted and 
was therefore, without jurisdiction to enter¬ 
tain the cause.” 

Thus, I am of the opinion that the powers of the 
High Court for issuing a writ of certiorari are 
in no way affected by the said Act and this is 
a fit case in which a writ of certiorari should 
be issued. 

(67) After this I have to consider the other 
prayer of the petitioner which relates to the 
issue of writs of mandamus and prohibition. 

(68) Shri Sadashiv Rao. Advocate, appearing 
cn behalf of the petitioner urges that Raja 
Durga Reddy’s virasat has been sanctioned in 
the name of Rani Shankaramma and this has 
not been cancelled, and the estate was taken in 
the supervision of the Court of Wards for the 
benefit of the ward as she was a minor then. 

All the authorities, excepting Shri Qureshi (one 
of the Revenue Board Members), had given 
their opinion for the release of the estate in 
favour of Rani Shankaramma. After the aboli¬ 
tion of the jagirs. the Nazim-e-Court of Wards, 
submitted a report to the Director General of 
Revenue seeking his opinion regarding the re- * 
lease of the estate. Shri Ramlal a member of 
the Revenue Board on 11-3-1950 recommended 
that the estate be released in favour of Rani 
Shankaramma. This was approved by the then 
Revenue Minister, Shri Seshadri. Thus he con¬ 
tends the previous view of the Government was 
that the estate should be released and this is 

in conformity with the provisions of Cl. (a) of 
Sec. 53 of the Court of Wards Act which en¬ 
joins that after the ward attains majority, the 
estate should be released in her favour. In 
spite of this, the Revenue Minister did not re¬ 
lease the estate in her favour but on the con¬ 
trary, has held that Ramchandra Reddy, who 
is legally entitled to be the successor of late 
Raja Durga Reddy 

“would be entitled to receive commutation or 
the jagir villages comprising the Samasthan 
formerly, as well as to be in possession and 
management of the estate of Raja Durga 
Reddy minus the jagir villages that have 
been integrated with the Diwani, and the 
widow of Raja Durga Reddy and the daughter 
of Raja Durga Reddy are both entitled to an 
allowance to the extent of one-third °* ^ 

net income of the property comprising both 
the commutation amount, the Maqta and tne 
Rusum which is realised from the different 
Tahsils including, the ex-jagir and sari-e- 
Khas villages and the estate in the supervi* 
sion of the Court of Wards would be f re¬ 
leased in favour of Ramchandra Reddy. 

As regards the non-atiyat property the Revenue 
Minister has made a suggestion to the para® 
to divide the property among themselves m 
equal proportions. 


(69) Shri Sadashiv Rao contends that the 
Revenue Minister by acting in this manner has 
failed to discharge an obligation and this would 
entitle the petitioner to writs of mandamus and 
prohibition. Following up the contention he 
urges that in issuing a writ of mandamus, th» 
Court has got to consider two Questions; Tile 
first question to be considered is whether th“ 
petitioner has a right and the second'question 
is whether tne officer lias any stalutarv obliga¬ 
tion to discharge. FIis contention is that in so 
far as the right of the petitioner is concerned 
it cannot be disputed as admittedly. tiU no*v 
the virasat of Raja Durga Reddy stantoT sane- 
honed in tne name of Rani Shankaramma. As 
regards the obligation of the officer he contends 
that the Revenue Minister is the Minister-in- 

2SV!h the C0Url o£ - V/aids > 2 nd having re¬ 
gard to the previous view of the Government 

as well as the provisions of the Court of Wards 

Act it was the duty of the Revenue Mffifstfr 

to have released the estate in favour of the 

petitioner. He, therefore, contends that this is 

the ,SSU ? of a writ ot mandamus 
and prohibition as well, for, if such writs were 

fni *f SUed ' ** e ,u ther party ma y take proceed- 
j ! the order of the Revenue Minis- 

ter and thus defeat her rights. 

JaLSSf** is , P‘ aced on the case of - 
Metropohtan Ban* v. Pooley’, 1185 A. C. 224- 

ATR ios 9 1S b arpe y -- Returnin S officer & others’! 
n oJ 95 AT^ 0m ' 227: — ‘Chotelal v. State of 
R*» AIR 1951 All. 228; — ‘Makhanlal v 
^ate of U. P.’, AIR 1952 All. 437 - 'Cafsbad 

Ail, u 5Z T, Ca v 315 Extraordinary Legal Reme- 
Too ns ’ Ss - 212 and 217 ' ‘1923 Privy 
SZ> Cll A, J&jr.,‘ AI S oc , k Ashdown & Ca v. Re- 
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a supplementary remedy to be used where 
the party has a clear legal right and no other 
appropriate redress to prevent the failure of 
justice. Its use is confined 10 those occasions 
where the law has established no specific 
remedy. The other remedy to supersede 
Mandamus must be competent to afford re¬ 
lief upon the subject matter of the application 
and be equally convenient, beneficial and 
effective.” 

(75) Chowdhury on High Prerogative Writs 
in Vol. 1 Chapter 7 at page -165 says: 

“A WRIT OF MANDAMUS is, in general a 
command issuing in tile King’s name from the 
Court of king’s Bench and directed to any 
person, corporation or inferior court of juris¬ 
diction within the King's Dominions, requir¬ 
ing them to do some particular thing therein 
specified which appertains to their office and 
duty, and which the court of King’s Bench has 
previously determined or at least supposes to 
be consonant to right and justice.” 
“MANDAMUS is an action or judicial pro¬ 
ceeding of a civil nature, extraordinary in 
the sense that it can be maintained only when 
there is no other adequate remedv, preroga¬ 
tive in its character to the extent that the 
issue is discretionary to enforce only clear 
legal nghts and to compel a court to take 
jurisdiction or proceeding, exercise the juris- 
diction or to compel officers to exercise their 
jurisdiction or discretion and to perform 
ministerial duties which duties result from 
an office. It is a prerogative WRIT intro- 
duced to Prevent disorder from a failure of 
justice and defect of procedure and, there¬ 
fore, ought to be used on all occasions where 

* 

E ( r 6) 74 I ? 1 T K Re l v ’ Dunsh eath\ (1950-2 All. 
a™ h, as . been stated similarly: 
MANDAMUS is neither a WRIT of course 

ert r ;f X RI T right but that il will be grant! 
ed if the duty is in the nature of a public 

duty and specially affects the rights of an 

“LT ided there * - &£■ 

o< ^mandamus &8£ 
do not wish to entemfo detaikd 


SwIm D 0n r b h e ,!! a Jh ° f the Governm ent Shri Anand 

thatTwS°«f concedin S principle 

cudi a writ of mandamus could be issupH hv 

a A ‘X, Whe " ^ p « m °™ a 

charge t A * 1S under an obligation to dis- 
damM 6 the , d , uty ’ contends that a writ ofman- 

IhT^hUs denf H bG - SSUe ^ when the title or 

tft mS?, I s denied °r IS under dispute, for title 
SogSS "ot be tried in Sandamus 

■would not hp 1n ic«/ U ^ thC k 3 ' Vrit °* manda nius 
try or lssued . when it is necessary to 

tions 0 f d S«f t r pllC 1 ated or ex ‘ended ques- 
spnt nr* * ac k- Thus, he contends, in the Dre- 

in dispu e te aS a nd e th tle ° f ? 3ni Shankaramm a is 
ffUestiSs Af fnctc the qU u ti0 . ns are complicated 
not be issued* *’ 3 Writ ° f mandamu s should 

7o S - placed ° Q the case of - 
■venue^ ILR 7n a r a ? ln =lo V ‘ , The Board of Re- 

^ ss: 

c ™»' Ffal R. sl. he Mus,rial 

necessa^ to e ha e vf ng T th this question il is 
exactly "The 0 scone nt tl &T C T ept , o£ what is 
and prohibition P f nJ £ .u the wnts of mandamus 
fulfilled befnm d +v. he C0ndltl0ns which must 
Court be£ore they are granted by this 


mm mi. r-m . . 


pa£s*offi 2 1 R t ! ao Si n "? Le ^ Reme- 
^ discu4ed^ d thi 2 fu 21 I MA NDAMUS has 
"MANDAMTtc « * he foll °wmg words: 
there' properly be invoked where 

I to perform some 

tuning fro m an offlce Mandamus is 


/nox 1AL . b » wuugi , 

& otLS’Am' .95^, S ?,' 8 e “L UHar Pra * sl 

sshsIhI 

MAITOAhfus^^neit^er Md: 

remedy." no more appropriate 
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Regional Transport Authority (sic) and praying 
lor the issue ol writ oi mandamus. The peti¬ 
tioners’ case was that they used to ply motor 
vehicles with permits. On the expiry of the 
period of the permit, the petitioners made an 
application for its renewal. Instead of grant¬ 
ing a regular permit, the Regional Transport 
Authority issued a temporary permit, and in 
the meantime, notice was served on them sta¬ 
ting that “M. R. W. is going to take route of 
Saharanpur Ilarwar, you are requested to stop 
plying your vehicles with effect from mid¬ 
night.” 

(81) Sapru and V. Bhargav JJ. giving the 
judgment of the Court held: 

“Where the Regional Transport Authority has 
not been discharging in an independent man¬ 
ner the obligations which the Motor Vehicles 
Act has cast upon it, in granting permit and 
has been deliberately iollowing disruptionist 
or dilatory tactics a WRIT OF MANDAMUS 
can be issued to the Authority directing it to 
hear the application for the grant of permit 
in accordance with law.” 

(82) In the case of — ‘Carlsbad Mineral 
Water Mfg. Co. Ltd. v. H. M. Jagtiani’, AIR 
1952 Cal. 315. the petitioner had come for a 
WRIT OF MANDAMUS to compel the respon¬ 
dent H. M. Jagliani as General Manager of 
the East Indian Railway, to issue to the appli¬ 
cant iicence or licences for the period 1-6-1950 
to 31-3-1951 for sale throughout the rail¬ 
way system of ice, mineral waters and 
cordials and to direct the Superintendent 
of Railway to permit the applicant to 
use the premises thereto used by them and the 
Depots and Stalls for the sale of their products. 


It was held by J. P. Mitra J.: 

“The grant of an order or WRIT OF MANDA¬ 
MUS is on a general rule, a matter in the 
discretion of the Court. Some of the condi¬ 
tions precedent to the issue of a Mandamus 


are: 

(i) the applicant for a WRIT OF MANDA¬ 
MUS must show that there resides in him 
legal right to the performance of a legal duty 
by the party against whom the Mandamus is 
sought; 

(ii) the Court will not interfere to enforce 
the law of the land by the extraordinary re¬ 
medy of a .WRIT OF MANDAMUS in case 
where an action at law will lie at complete 
satisfaction. In order, therefore, that a 
Mandamus may issue to compel something 
to be done, it must be shown that the statute 
imposes a legal duty; 

(iii) the WRIT is only granted to compel 
ihe performance of duties of a public nature; 

(iv) the Court will as a general rule and 
in the exercise of its jurisdiction refuse to 
issue a WRIT OF MANDAMUS when there 
is** an alternative specific remedy at law 
which is not less convenient, beneiicial and 

effective, and _ . , , 

(v) when MANDAMUS is refused on the 

ground that there is another special remedy 
it is a remedy at law that is referred to. 

(83) ‘In Re Jitendra Mohan Sen Gupta’, 40 
Cal. L. J. 44, C. C. Bose J. has held: 

“The WRIT OF MANDAMUS is a high pre¬ 
rogative WRIT and is granted to ampliate 
justice and to preserve the right where there 
is no specific legal remedy. The court in the 
exercise of this authori to grant the WRIT 


OF MANDAMUS will render it as far as 
it can be the suppletory means of substantial 
justice in every case where there is no other 
specific legal remedy, for a legal right will 
provide as ellectively as it can that 
others exercise their duty wherever 
tiie subject-matter is properly within its con¬ 
trol. The issue of a WRIT OF MANDAMUS 
is in the discretion of the court. The person 
applying must show that he has a real and 
special interest in the subject-matter and 
special legal right to enforce. In addition to 
tnese conditions precedent to the issue of the 
WRIT, there must be a sufficient demand to 
perform the acts sought to be enforced and 
a refusal to perform it. It is not necessary 
that the word refuse or any equivalent to it 
should be used, but that there should be 
enough to show that the party withholds 
compliance and distinctly determines not to 
do what is required of him. Refusal may be 
inferred from conduct.” 


(84) In — 'Surya Prakash v. The Industrial 
Court of Bombay’, 1952 Bom. L. R. 52, page 53, 
Chagla C. J. has held that: 

“There must be a specific provision in the Sta¬ 
tute making it incumbent upon a person hold¬ 
ing the public authority to forbear from doing 
an act. It is sufficient if the Statute casts 
the duty upon the person holding the public 
authority; then it is incumbent upon that 
person to discharge that duty; if in discharg¬ 
ing the duty he acts unauthorisedly or irre¬ 
gularly or improperly then the court will in¬ 
terfere under S. 45 of the Specific Relief Act, 
because it could be said that it was incum¬ 
bent upon him to forbear from discharging 
his duty in any manner other than laid down 
by the Statute. If that duty is not discharged 
in the manner provided by the law, then the 
Court will assume that there is a forbearance 
cast upon him to act otherwise in the man¬ 
ner laid down in the Statute.” 

(85) From the above discussion of the case 
law on the subject it is dear“that the grant of 
an order or the issue of a WRIT OF MANDA¬ 
MUS is as a general rule a matter for the 
discretion of the Court. Some of the essential 
conditions relevant for the present purpose for 
the issue of such a WRIT are: 

(i) the person applying must show that he 
has a real and special interest in the 
subject-matter and a specific legal rigni 

to enforce: ., 

(ii) he must show that there resides in him 

a legal right to the performance of the 
legal dutv by the party against whom 
such a WRIT is sought, and . 

(iii) that there is no other equally effective,» 
convenient and beneficial remedy. 

(86) Prohibition on the other hand1 was a WRIT| 

which used to be issued by , the orTri- 

Division primarily to prevent a Court or 11 i 
bunal or a quasi-Tribunal from exceeding the A 
jurisdiction or acting contrary,*■© ndes fn 
tural justice. It is well settled that Jtl e 
OF PROHIBITION can only be against a b 4 
exercising public functions of J V ery 

quasi-judicial character and cannot in th ^. 

nature of things be utilised to restrain 
ive powers. 
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mandamus and prohibition. In this connection, a miner then and as he has not done so, the 
I shall have to see iirst wnether tne p.riiiioner order of the Revenue Minister has to be quash¬ 
es got jx ^al^aiid f specific interest in the sub- ed and he has to be directed to eilect tne re- 

1 . T t i 1 I * * I I ^ t 


has got a - . 

ject-matter and a legal 
mittediy -* - 


- - -o— right to enforce. Ad- 

virasat was sanctioned in the name 
of Rani Shankaramma and as she was a minor 
then, the estate was taken in the supervision 
of the Court of Wards. Ramchandra Reddv 
after his adoption, appeared in the Nazamat 
praying for the Virasat to be sanctioned in his 
name. Till now the Virasat sanctioned in the 
name of Shankaramma stands and she con¬ 
tinues till today the ward of the Court ci Wards 
In the Firman dated C Zihadji 1352 F. grantin'* 
nprmi^sion tn Rnni T ? 


permission to Rani Laxsmnamma to adopt 
there is a direction to the cited that Rani 
Lakshmamma can apply for permission through 
the Court of Wards for adopting a son to her 
husband for the spiritual benefit of her husband 
which would not in any wav affect the Atiyat 
property. The Revenue Minister lias also held 
that Rani Shankaramma would be entitled to 
one-third share in the income along with Rani 
Lakshmamma and Ramchandra Reddy In 
connection with the adoption of Ramchandra 
Reddy it has been held earlier that on th- ma¬ 
terial on record. Ramchandra Reddy has failed 
to establish that Raja Durga Reddy had given 
authority to his widow to adopt, and his adop¬ 
ts 011 has been held to be not valid according to 
the Hindu Law. Thus. Ramchandra Reddy 
d ■ not claim any rights superior to those of 
Rani Shankaramma. Rani Lakshmamma also 
cannot claim -any right as admittedly, the Vira¬ 
sat of Raja Durga Reddy was sanctioned in 
the name of Rani Shankaramma with her con- 
i e "J: view of this, it cannot be said that 

Ram Shankaramma has no real or soecific in- 
2s* £ thc property. Thus. I do not agrea 
27 th * he contention of Shri Anand Swaruo 
Choudhury that her title is in dispute. 

thir 8 b^ ft o r this 1 ! u ,r n t0 the other aspect whe¬ 
ther the Revenue Minister had any obligation 

to discharge. Admittedly, the Revenue Minis- 

ter is in charge of the Court of Wards. As 

Mimster-m-charge of the Court of Wards it is 

ms duty not only to carry out the obligation of 

tne Government but act in accordance with 

nnL Pr ° V / S1 .u ns ~ the Court of Wards Act. The 
the Government seems to be ouite 
clear that the estate should be released. ‘The 

adrrdUpH fji mste . r als ° has to a certain extent 

he has c a{ S ed PO t‘hat £■ P3ge „ 5 of his j^gment 
stat ;, that hls Predecessors and His 

favoured the StaX 

amma Samasthan in favour of Rani Shankar- 

9 ause . (2) . °5 Section 53 of the Court of 

sh2 hi 1 als ,° 1S }° l he efTect that the estate 
nSL, be released after “the ward" attains 

not J on hr ^. dl ? lttedl y R an i Shankaramma has 
J2L°£ attained majority but has perhaps 

the p<dnt Wn v>° a ,? d there is no reason why 
ne estate should be withheld, from her with¬ 
held ^haf ££%$£'* Th p ? evenue Minister has 
release nf «f mcha ? dra Reddy is entitled to the 

amount n Si 05 w £ U , as the commutation 
ordpp n* r»“ as h een held earlier that this 

diction f th n Rev u nue Minister is without juris- 

been held Jft han ? ra , Redd ^’ s adoption has 

ffi rc s d hS 


j ana ue nas 10 d* Qiicciea 10 eaect tne re- 
•ase. It may be noted here that these find- 
igs would not. in any way, prejudice tne right 
i the parties in any proceedings that may be 


ed and he has 
lc 
in_ 

oi the parlies in any proce 
taken in any court of law. 

V)«jj Thus, after giving a careful considera¬ 
tion io the facts and tne authorities cited, I 
am of the opinion that this is a lit case in 
which writ oi mandamus should also be issued. 
Alter this there does not appear to be any need 
ior issuing a writ of prohibition. I, therefore, 
quasn tne order cf the Revenue Minister dated 
19-6-1951 and^ direct the respondents Nos. 
2 and 5 to lelease the entire estate in favour 
of Rani Shankaramma. In the resuit, the res¬ 
pondents Nos. 1 to 7 would be bound and shall 
abide by tne above orders. Having regard to 
the fact of the case I do not wish to pass any 
order regarding costs. 

(91) M. S. ALI KHAN J.: This is Papanna- 
pait Samsthan case. Rani Shankaramma has 
tiled a petition with a prayer that the order 
of the Hon’ble the Revenue Member (as he then 
was) dated 19th June 1951 should be set aside 
by a writ of certiorari, and he should be 
directed by a mandamus to release the estate 
in her favour and prohibited from releasing 
it in that of Ramchandra Reddy. The impugned 
oruer rejects the petitioner’s petition to release 
the estate in her favour; allows the appeal of 
Ramchandra Reddy to recognize him as suc¬ 
cessor of Raja Durga Reddy and, inter alia, 
directs that one-third of the commutation 
amount and other income be paid each to 
Ramchandra Reddy and to Rani Lakshmamma. 

(92) The order under consideration is chal¬ 
lenged and the writ of certiorari prayed both 
on the grounds of want of jurisdiction and 
excess of jurisdiction. Mandamus and Prohibi¬ 
ts *V e r 0Ug °V n th n gr0und that the execu - 

SfLf*STJ 3 £ prive ,he P€,itioner 

(93) This is an incredibly long drawn out 
case with a span of over half a century and a 
th^° f reference *? its facts is necessary to make 
£ShS 0, .k S , at lssu , e intelligible. Raja Durgl 
Reddy, the last male holder of the Samasthan 

2nd A Pril '900 A. D.. leaving surviving 
himself an underteen widow Rani Lakshmammf 

<tha\ yearS and , a . daug hter. the petitioner Rani 
Shankaramma of hardly 16 months. Raja Durga 

Reddy s succession was sanctioned by a Firman 
1903 by which^Shanka^mm'^wa^dedared^to 

act ^Sardian ft” aU ° Wed the mother to 
2 d ^ordingly she bST hlr up^marS 

i he Petitioner unsuccessfully Unfor 
Pr n Jl ely » Sf Pf. titi 0 "er’s husband Raja vHS 

5?8 ' A. V* *** With0Ut issue on Wtti US 

mSion toXr d l 4 aU I h x , SJ ,r K Per- 
Committee as to who was entitled* ?£ lidop? 
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Tile decision of the Committee went in favour 
of the mother and Raja Ramchandra Reddy 
was adopted by her. His adoption was finally 
sanctioned by Firman dated 28th June 1934 
A. D. Sometime after his adoption. Ramchandra 


A. I. R. 


Reddy joined his adopted mother in resisting 
the petitioner’s applications on the Court of 


Wards' Side for tne release of the estate to 
her; and'also initiated proceedings before the 
Inam Commissioner to set aside the grant of 
succession in the petitioner's name. I will men¬ 
tion these petitions below, as the impugned 
order is based on two of them and, all the 
objections of the learned advocate of the peti¬ 
tioner, whether as to jurisdiction or otherwise, 
are in respect of the imDugned order passed 
on them on 19-6-1951 A. D. 

(94) As already stated, the petitioner was for 
years petitioning for the release of the estate 
from the Court of Wards. It is not necessary 
to mention these petitions or the order passed 
on them; suffice it to say that, though, in spite 
of opposition most of them were granted* by 
the Revenue Members of the time and once 
by the President of the Executive Council also, 
yet no ‘arzdasht’ was submitted to H. E. H 
the Nizam and hence no final orders were 
passed on them. Only once her application 
dated 27-10-45 A. D. was brought to the notice 
of H. E. H. and he referred it to the Board of 
Revenue. On this reference as well as on a 
note submitted by the Director, Court of Wards, 
after the Jagir Abolition Regulation as to 
whether the Estate along with all other estates 
under the supervision of the Court of Wards 
should not be released, Sri Ramlal, Member, 
Board of Revenue, expressed the opinion that 
it should be released. Shri Seshadri, the then 
Revenue Member, disagreed with Shri Ramlal 
in the petitioner’s file, but agreed with him on 
13-3-1950 A. D. in the general file. Before 
orders for the release of the estate could be 
issued, however, Rani Lakshmamma filed a 
petition and the Honourable Revenue Member 
minuted on 12-6-1950 A. D. that this petition 
should be heard in the presence of the parties. 
In the meantime, the Congress Ministers joined 
the Hyderabad administration and Shri B. 
Ramkishan Rao became Revenue Member. In 
this way, he came to hear this application and 
decided it by the order now in dispute along 
with two other petitions on the Atiyat side 
which I will presently mention. 

(95) After the grant of succession to the 
Samasthan, the petitioner was taking action for 
the grant of Inam lands situated in various 
Jagirs in her name. I have already stated above 
that in these regular Inam proceedings Ram¬ 
chandra Reddy and his adopted mother opposed 
the petitioner. They did not mince matters and 
the prayer v/as explicitly stated that, owing to 
the adoption, the succession of Raja Durga 
Reddy should not be sanctioned in Ramchandra 
Reddy’s name and the previous sanction in 
favour of the petitioner should be set aside. The 
first application in this regard was dated 12 - 6 - 
1937 A. D. and was nearly five years after 
the adoption and it was promptly rejected by 
the Inam Commissioner, who held that as suc¬ 
cession has been sanctioned in the name of the 
petitioner and she was alive, Ramchandra 
Reddy had no locus standi, as no succession 
can be opened in the life-time of a holder. An 
appeal was lodged by Ramchandra Reddy be¬ 
fore the Atiyat Committee and it was dismissed 


on ^8th February 1938. Ramchandra Reddy 
however, hied a similar application on 22 - 6 - 49 * 
A. U, i e., about ten years of his first appliea- 
uon and this again was summarily dismissed 
by Shri Ghulam Hyder, the then Nazim-e-Ati- 
$ or Inam Commissioner on 11th September 


It should be noted that no appeal was filed 
m the regular Atiyat side before the Atiyat 
Appeal Committee against this decision; nor is 
there any mention of it in the impugned order 
under consideration. This order, however, take*, 
notice of the two petitions of Ramchandra 
Reddy dated 24-3-49 and 24-4-49 and states 
that the first petition contained the prayer that 
the commutation amount should be given to 
Ramchandra Reddy and the second prayed that 
succession of Raja Durga Reddy should be 
sanctioned in his name. It states further that 
the petition was dismissed by the Nazim-e- 
Atiyat, as being contrary to any statutory 
provisions and an appeal from it was filed 
before the Honourable the Revenue Member 
It is this appeal that has also been disposed 
of by the impugned order under consideration. 

(96) Objection was taken before the Honour¬ 
able Revenue Member (as he then was) that 
he had no jurisdiction to entertain the petitions 
mentioned in paragraphs 4 and 5 above, that 
is, the petition of Rani Lakshmamma filed after 
Shri Seshadri’s order .of 13-3-1950 and the 
petitions of Ramchandra Reddy dated 24-3-1949 
and 24-4-1949; blit he held that he had juris¬ 
diction. I cannot hold his decision on the first 
mentioned petition of Rani Lakshmamma to 
be erroneous. The petition opposed the release 
of the estate to Rani Shankaraipma and no 
reference to the standing orders or circulars of 
the Atiyat Department or to the provisions of 
the Court of Wards Act is necessary to show 
that the Honourable the Revenue Member was 
fully competent. In fact the argument before 
him was confined to technicalities that as Shri 
Seshadri’s order of 13-3-1950 had become final 
for want of a regular review or revision peti¬ 
tion, the matter could not be reagitated. But 
evidently as Shri Seshadri himself fixed a dale 
for rehearing, these objections do not hold 
water. I shall, therefore, now pass on to the 
petition on the Atiyat side, for that is a more 
controversial matter. 

(97) The objection against hearing Ramchan¬ 
dra Reddy’s petitions on the Atiyat side was 
that owing to the promulgation of the Jagir 
Abolition Regulation 1358 Fasli all disputes 
about succession, etc., now pertained to the 
civil courts and, therefore, under its section 21 
(2) neither the Nazim-e-Atiyat nor the Hon’ble 
the Revenue Member had jurisdiction to enter¬ 
tain them. The Honourable the Revenue Mem¬ 
ber (as he then was), however, relied on the 
proviso to sub-section (2) of section 21 of the 
said Regulation and held that as the petitions 
of 24-3-49 and 24-4-49 were filed before the 
promulgation of the Regulation on 15-8-49 A.D., 
they were pending proceedings and he had 
jurisdiction. It is not free from doubt whether 
the proviso is good law vis-a-vis the provisions 
of the Constitution of India; but assuming it 
is, it should be noted that it saves the existing 
law for the pending proceedings. It is for 
consideration whether any proceeding was 
really pending and whether even according to 
the existing law, i.e., the Atiyat Law, a Reve¬ 
nue Member was competent to hear appeals 


1953 


OilANivLUA.M jl A V. UO\T. Ob il 1 DLKAjjAD < . O. AU IHULU J.J ttyUOriiUilU 'J'J- 


from the decisions of the Nazim-e-Atiyat given 
on the regular Atiyat Side. The point need 
not be laboured that the Nizamat-e-AUyal has 
an executive or administrative side also and 
in that capacity its Nazim is a Joint-Revenue 
Secretary, and any orders passed by him in the 
executive capacity arc appealable before the 
Revenue Member. 

The question, therefore, comes to whether 
the orders on Ramchandra Reddy’s applications 
whether of 24th March and 24th April 1943 
•vl which were considered in the order under 
A consideration or of 26th June and 24th October 
1949 which were not mentioned in it. were 
of an administrative or executive nature and 
an appeal therefrom lay to the Revenue .Mem¬ 
ber. Of these four applications which appear 
to be all the applications filed by Ramchandra 
Reddy in this regard, those of 26th June, 1949 
were for grant of succession of Raja 
Durga Reddy in his name. I need not summa¬ 
rise them here; for the first mentioned is 
summarized in the order under consideration 
and a perusal of it will leave no doubt about 
the prayer being as stated above. Now whether 
I look to the provisions of Circular No. 10 of 
1338 Fasli or those of No. 19 of 1332 Fasli, 
proceedings regarding succession pertain to the 
Atiyat Nazim in his Judicial capacity of an 
officer on the regular Atiyat side, and not in 
his executive capacity of a Joint Secretary; and 
appeals from his decisions on succession pro¬ 
ceedings lie to the Atiyat Appeals Committee 
and not to the Revenue Member. This is so 
evidently true that I need hardly quote chapter 
and verse from the above circulars or from 
the Inam Regulation. Indeed this was admitted 
at the Bar. 

J it was, however, argued that the above peti- 
ons should be deemed to be for the amend¬ 
ment of succession statement. A perusal of 
the applications will show that thev do not 
contain any such prayer. Evidently, the nature 
oi a proceeding is determined by the content 
and prayer of the application: when neither 
the prayer nor the content of the application 
showed that what was sought was amendment 
to the succession statement, it would be out- 
Heroding the Herod to hold that the applica- 
ni°o^ W u ere A u f0r T . the ame ndment. Reliance was 
?n ?. ar on s * 13 o£ the Circular No. 

, of . 1338 Fasll » Circular No. 19 of 1332 Fasli 

ftX 493 and 785 - 1 have care - 

CO xr Sldered theso- circulars and the autho- 
. N ° u setul purpose will be served by 

?t d to rt sav th°J h fh m a !i any great l en 2 th. Suffice 
tinn thot *L hat they do not support the conten- 
for thp app . llcatl ° ns can be deemed to be 

I reneat ♦w d £* nt *£ the ^cession statement. 
Were^VS?*, mf en . th S appUcations themselves 

h5d thlm c th M ln f0rm or content 1 cannot 
thiaiS?. J°- Mor eover, even assuming, that 

Ss S inn P S tl0ns » wer !L «or. amendment of suc- 

i„ ° n statement, serial (7) in List A of Cir- 
, r l9 of , 1332 Fasli provides that in case 
p ' praye r f°r amendment is contested the 

fc e - A S ber As Sh0 S send ‘ h f- ‘o’ S 

wm ga b2’ the^ffect , c f 0nside . r wha * 

applications: will it only result 1 ^! m ° f -i** 168 . 

° f succession Va&Sf^ntSWg 


petitioner. Rani Shankaramma, or result in its 
total abrogation? Obviously, it will be the latter 
l: not the fermer <$: though the Hon’ble vhe Re¬ 
venue Member (as he then was) has, in the ope¬ 
rative portion of his order under consideration, 
himself u^ed the word ‘amendment’, yet ne has 
also used the words that Ramchandra Re$dy 
should be recognized in ii as successor to Raja 
Durga Reddy. This, in all conscience, cannot 
b? a mere amendment. It is obviously a 'set¬ 
ting aside’, ‘cancellation* and ‘abrogation* of the 
succession certificate granted in the name of 
the petitioner in May 19U3, i.e., 48 years ago. 
If things settled long ago can be upset in this 
manner, there will be no finality in the affairs 
oi men or solemn proceedings of courts or 
authorities. The justification for this is sought 
in the supervening events of the death uf Raja 
Venkat Pratap Reddy without issue and the 
adoption of Ramchandra Reddy. 

I will consider the effect of the adoption 
presently, but I will state here, that it is 
evident from the Firman sanctioning the 
adoption of Ramchandra Reddy that the 
Grantor himself was alive to the undesirability 
of reversing the succession of Rani Shankar¬ 
amma, as he was careful to make it clear that 
the adoption will not alTect the property com¬ 
prised in the Crown grant. Thus what Ram¬ 
chandra Reddy initiated was a succession pro¬ 
ceeding; it was so understood by the Nazim-e-' 
Atiyat and rejected; the Atiyat Appeal Com¬ 
mittee also understood it similarly and dismis¬ 
sed the appeal. Ten years after a mere petition 
to the same effect and towards the same objec¬ 
tion cannot make it an administrative proceed¬ 
ing. 

Quite evidently, it remained a succession 
proceeding and was, as held by the Nazim-e- 
Atiyat on 1st February 1950, not in accordance 
with any legal or procedural provision for it 
was not at all entertainable. A corollary of 
this is that in the eye of law there were no 
pending proceedings, with the result that 
proviso to Section 21 (2) of the Jagir Abolition 
Regulation cannot be invoked to confer juris¬ 
diction. Section 13 of the Hyderabad Atiyat 
Enquiries Act 1952 only validates orders of 
certain persona designata, the Hon’ble the 
Revenue Member (as he then was) does not 
come in them, and hence argument from the 
Act is not relevant. Again, the contents of the 
0 5 dei \ will have to be examined, as already 
stated, they show lack of jurisdiction. Moreover 
it is clear Atiyat Law that a Revenue Member 
has no jurisdiction to hear appeals from the 
decision of Nazim-e-Atiyat on the regular or 
original side. No consideration of natural 
justice con confer a right of hearing appeal on 
him. Such a right will have to be conferred bv 
law and it was not so conferred. Hence want 
of jurisdiction on his part is as clear as any- 
thing can be, and I hold accordingly. 

m J have observed above that it appears to 
me that considerations of natural justice have 

at th .® ba <£ of tbe impugned order now 
under consideration. This is evident from what 
has been said in it about the adoption of Ram- 

aI’ww and its effect. It is pointed 

out that on the death of Raja Durga Reddy, his 

widow was a preferential heir, but she was 

passed over in favour of her daughter as the 

Government of the time desired that the line 

Ran^ T „wj ga Reddy should be continued bv 
Rani Lakshmanupa adopting the son that 
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would be bcrn to the daughter; that unfortu¬ 
nately this expectation was belied by the un¬ 
timely death of Raja Venkat Pratap Reddy 
without leaving any issue; that not only H.E.H. 
the Nizam but the Ativat Appeal Committee 
were of the opinion that Rani Lakshmamma 
should bo permitted to adopt in preference to 
her daughter, as the heir that would come into 
existence by daughter adopting a son will be 
a remote heir when compared to the son 
adopted by Rani Lakshmamma; that in this 
context Rani Shankaramma can only be re¬ 
garded as an interim heir; that there is good 
authority for holding that owing to the well- 
established theory of adoption relating back, 
the adopted son divests the interim heir; that 
even assuming that Rani Lakshmamma by her 
several acts of unrestricted renunciation in 
favour of her daughter in the period before the 
death of her son-in-law, surrendered her estate, 
it can only be of her right to succession and 
cannot be of her right to adoption and that, 
therefore, the adoption of Ramchandra Reddy 
approved by the Grantor himself, surely and 
effectively divests Rani Shankaramma, and 
invests Ramchandra Reddy with the title to 
succeed Raja Durga Reddy. 

These findings are copiously illustrated with 
and well supported by references to works of 
authority and to undisputed record. The only 
flaw appears to be that they have not taken 
accouni of the possibility of the adoption being 
not in accordance with Hindu Law owing to 
absence of permission of Raja Durga Reddy to 
adopt. Tile Government of the day preferred 
Rani Shankaramma actuated possibly by the 
desire to continue the line by a grandson, but 
that is a matter for conjecture; what appears 
to be more probable is that they found it as 
a fact that Raja Durga Reddy had not given 
permission to adopt and after recording it in 
the Arzdasht dated 31st March 1903, they had 
no alternative but to recommend succession in 
favour of Shankaramma; for had they recom¬ 
mended the widow, the estate would have been 
in grave danger of escheating after her death. 
Is this finding in the Arzdasht about lack of 
permission to adopt correct? It is argued that 
it* is not; for the Nazim-e-Atiyat found on 9th 
September 1943 that permission to adopt was 
given, as will be seen by a perusal of his 
judgment in 6 Nazaer-e-Osmania page 340, and 
on appeal from this finding the Atiyat Appeal 
Committee also held the same in 6 Nazaer-e- 
Osmania 524. 

But it is clear that the Nizamat-e-Atiyat’s 
finding was based on evidence which was 
recorded ex parte: no time was allowed for a 
regular inquiry in the presence of the parties 
as H. E. H. wanted a report on the matter in 
six days. The appellate judgment also men¬ 
tions this fact and expressed the opinion that 
a remand for recording evidence in the presence 
of both the parties would have been necessary 
if they were not of the opinion that 'permission 
of h'E. H to adopt was sufficient in so far 
as the Crown grant property was concerned 
All this will go to show that it is not proved 
that Raia Durga Reddy permitted his wife to 
adont. It is argued that as there were no 
sapindas. Rani Lakshmamma did not require 
any permission and was herself competent to 
adopt. The parties belong to the Madras school 
and this proposition is not in accordance with 
it. The position, therefore, boils down to this 


that the adoption of Ramchandra Reddy cannot 
be deemed to be in accordance with Hindu 
Law. It cannot, therefore, relate back to the 
death of Raja Durga Reddy and cannot, there¬ 
fore, divest Rani Shankaramma. It may be 
asked, however, what then is the effect of the 
Royal permission and is it wholly infructuous? 
My reply will be that whatever efficacy it may 
have, it will not divest the petitioners as 
H. E. H. the Nizam has himself directed in 
the Firman dated 12th December 1939 already 
referred to above, that it will not affect Crown 
grant; and that Ramchandra Reddy will inherit 
after the petitioner. 

(99) The above will show that the impugned 
order cannot be supported for want of juris¬ 
diction (a) to hear appeals from orders of the 
Nazim-e-Atiyat and (b) to divest the petition:* 
of her succession and because it failed to direct 
the release ol the estate in spite of the provision 
of Section 53 (a) of the Court of Wards Act 
(No. 12 of 1350 F.) that an estate should be 
released on the attaining of majority by the 
ward. No doubt this very section also enacts 
that an estate placed in the supervision of the 
Court of Wards by the orders of H. E. H. can 
be released on his orders only. But circum¬ 
stances have changed and it is stated in the 
impugned order itself that these powers are 
now exercisable by the Chief Minister. The 
Hon’ble the Revenue Member (as he then was), 
therefore, could have recommended the release 
of the estate but he has not done so. I need 
quote no authority to show that in such cir¬ 
cumstances a writ of certiorari lies for want 
of jurisdiction and failure to exercise juris¬ 
diction. There appears to be no reason why 
I should not direct its issue and thus set aside 
the impugned order under consideration and I, 
therefore, direct that the same may be issued:* 

Further the petitioner has prayed for writs 
of Mandamus and Prohibition also. Generally, 
a Mandamus does not lie where another legal 
remedy is available, but that is when that 
remedy is “equally convenient, beneficial and 
effective”. A law suit for the release of the 
estate after all these protracted litigations of 
more than half a century cannot be deemed to 
be convenient. In my opinion, therefore, a 
Mandamus for the release of the estate should 
issue in this case, as under S. 53 of the Hydera¬ 
bad Court of Wards Act the right and duty to 
release and get it released are clear and Man¬ 
damus is the more effective & more beneficial 
remedv. After setting aside the impugned 
order by writ of Certiorari and directing the 
release of the estate by a Mandamus, there 
remains no need for prohibiting the enforce¬ 
ment of the impugned order. Moreover, tne 
Writ of Prohibition restrains a tribunal from 
proceeding further in excess of jurisdiction 
when it is about to act in excess of jurisdic \on. 

As the impugned order has been passed more 
than a year ago, a writ of Prohibition wi'l be 
obviously useless. With these words, I a„ree* 
with my learned brother in the order P r °P°^d 
bv him. I wish to mention the effect of our 
order explicitly. It sets aside and quashes the 
impugned order dated ]9-6-19ol, and di 
respondents Nos. 2 and 5 to release t e 
estate in favour of Rani Shankaramma In tne 
result, the respondents Nos. 1 to 7 would 
bound and shall abide by the above orders. 

B OOT No order os to costs. ^ v. 
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A. SRINIVASACHARI J. 

Mohommed Sadruddin Khan, ApDellant v 
Gulani Mohiuddin, Respondent. 

Appeal No. 394 of 1950, D/- 30-9-1952. 

(a) Hyderabad T. P. Act, S. 130 — Accep¬ 
tance of rent after notice — Effect _ (T p 

Act (1882), S. 112). ' • r - 

* The mere fact that rent is accepted after 
a notice of ejectment is given would not 
» amount in law to a waiver of the right of 
the landlord to eject a tenant. There ought 
to be evidence of an express intention on 
the part of the landlord to waive his ri^ht 
to eject a tenant. AIR 1942 Bom 132 and 
40 Deccan LR 385, Rel. on. (Para •>) 
Anno: T. P. Act S. 112 N. 2. 

( rw‘r £v s - 53 A — Applicability 

~ 9°“ tract to transfer — Leases — Unregis¬ 
tered deed — Evidence of possession in pursu¬ 
ance of document — Admissibility — (Evi- 

SS.Y & s,2> - s>1, ~ « 

The provisions of S. 53A would apply to 
a lease also: 1950 S. C. 1 Rel. on. 

That section enables the lessee who has 
been put m possession of a property in 
pursuance of an agreement to use the 

S e f SS K? n i 3S ? . de fence in any suit that 
might be brought to eject him or disturb his 
possession and therefore the Court should 

eien V given of the agreement 

even though the document containing the 

agreement itself is not receivable ?n evi- 

dence being unregistered. (Para 3) 

r ^r 0 2 : 5; T Ev P A?t Ct S S 91^ A & * ** ^ S ‘ 

An^eiian? 30 and Mohd - Sirajuddin, for 

Respondent. Lakshminara y an Somani, for 

fll5 JI bv M th? T: Thi 5 appeal arises a suit 

irilgSys “*a& at 

accepted 1 rent C from th th p / emis f es the landlord 

ffa-s? £$ Sg&rSA 

u though' Sf'gSS. “ not be redded 

sFftrfi' ssra a 

Propert^ffand therifo d 

The thirrf nwlUr therefo **> the notice was bad. 
outed nn Ejection was that the landlord exe- 

2 * <rr 
Jisasfcs 

defendant tnthii suit 0n appeal by the 
lower appellate rnnTl a PP. eU *te court, the 
waiver held acc eptmg the plea of 

accepted the rent ^0% had 

amounted to waiver withi!! at «, glven notice il 
S, 130 , T. P AcL tL * lthin . the meaning of 
landlord. *• The present a PPeal is by the 


nyuerdudu 
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Moiid. Sadruddin v. Gula:.i Mohiuddin (Srinivasachari J.) 

(-) So^ far as this question of waiver is con¬ 
cerned, I am of opinion that no question of 
waiver can arise for this reason that the mere 
fact that rent is accepted after a notice of 
ejectment is given would not amount in law to 
a waiver of the right of the landlord to eject 
a tenant. There ought to be an express in¬ 
tention on the part of the landlord to waive his 
right to eject a tenant. Acceptance of rent sub¬ 
sequent to the date of sending of the notice 
aocs not necessarily amount to waiver if there 
is no evidence with regard to the same. This 
view of mine is supported bv a decision of the 
fcombay High Court reported in — ‘Navneeth- 
la! Chumlal v. Bapulal’, AIR 1952 Bom 132, 
anc | a {s° by a decision of this Court reported in 
—10 Deccan LR 385\ If the tenancy is taken to 
nave terminated, the amount that the landlord 
accepts would be treated as damages for use 
and occupation from a tenant holding over So 
this plea of waiver has no force. 

,SllA should have allowed the appeal having 
a fr ? m the lower appellate court on the 

S°, n °L Wa ^ er - But il was brought to my 
ncMce by the advocate for the respondent that 
tne trial court was wrong in not allowing the 
respondent to lead evidence with regard to an 

hfs favm.t ha T h ' vas executed by the landlord in 
; - J M Thls , agreement, it would appear, 
is of the same date as the rental agreement 
executed by the tenant in favour of the land- 
lord. The trial court forbade the leading of 

^round Ce th^ th t regard t0 this docum ent on the 
? r v ou , n £ t:lia . t u was not registered as required 
• regards this question I am of 

S P '53A T at p h AcL al C w rt V s Wrong because 
A » T - f : Act. enables the defendant who 

-gw «* » ‘wSrdi 

the agreement “y the defends ” hX!j“b e m 
fo the SS °«V h u e se S ^ aTS 

rlfPF ss& *$sg* for 

-g» , ffS 5 =: 

contract;'' though‘^quS^bf"! e^te^f 
has not been registered * registered, 

f s 

any right in ‘""“'S™ 

uS. p^ii^Tomd^ r r wheiher 

there ought to be a traSfe^ V & 0ns of L S - 58 A 
Perty itself. The L f J un . n ? ovable Pr°- 

High Courts is* To S? d °< d ^ons of all 
apply to a lease also ThfL„ at tlua would 
the case of — 'Manoirini 6 upre l T J e Court in 

Hormusji Jamshedji reMrt^ anSU A k i« Bhai v - 
1. held "wheS an aS * d V 1950 SC 

is en^itled° f to ar retain 0r po^^{^‘ t ^® Sd ^ e, ^ a ut 

**• A 1 th ® agreement 
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alleged to have been executed by the landlord- 
plaintiff in favour of the defendant. The result 
of this will be that the case will go back to the 
trial court and the defendant will be permitted 
to lead evidence with regard to Ex. A 1. The 
trial court will also consider the legal effect of 
the execution of both the documents, one by 
the landlord in favour of the tenant and another 
by the tenant in favour of tire landlord. After 
giving an opportunity to both the parties to lead 
evidence in support of and by way of rebuttal 
with regard to the document Ek. A 1, the court 
will decide the case according to law. The 
judgment of the trial court would no longer 
stand but this case will' again become sub 
judice. Having regard to the circumstances of 
this case I make no order as to costs of this 
appeal. Costs will abide the result. 

B/M.K.S. Order accordingly. 


A. I. It. 1953 HYD. 98 (Vol. 40, C.N. 38) 

SHR1PATRAO PALNITKAR C. J. AND 
MIR SIADAT ALI KHAN J. 

Oswald Hugh Pedro, Petitioner v. State of 
Hyderabad through (1) Secretary to Govern¬ 
ment, P.W.D., Hyderabad; (2) Shri S. A. Qua- 
der, Chief Engineer. 

Writ Petition No. 95/5 of 1952, D/- 4-9-1952. 

(a) Constitution of India Pre., Arts. 14, 226 
and 311 — Retrospective operation. 

The Constitution of India has no re¬ 
trospective effect. Hence, a Writ applica¬ 
tion pleading contravention of the provi¬ 
sions of Articles 311 and 14 of the Consti¬ 
tution of India in respect of an order of 
reversion of a civil servant passed prior to 
the promulgation of the Constitution is 
misconceived and wholly untenable and 
should be thrown out on that very ground. 

(Para 3) 

(b) Constitution of India, Arts. 226 and 311 
— Order of reversion of Civil servant — Ad¬ 
ministrative or quasi-.iudicial — Certiorari and 
mandamus against order. 

An order of reversion of a civil servant 
(terminating a temporary or officiating 
occupancy) is so palpably of an adminis¬ 
trative nature that no writ of certiorari can 
lie to quash it. (Para 3) 

Similarly, no mandamus can lie to com¬ 
pel an appointment to an office held at the 
pleasure of administrative authority. 
(1892) 2 QB 21, Foil. (Para 3) 

(Distinction between quasi-judicial and 
administrative orders pointed out). 

A dismissal, removal or reduction in 
rank of a civil servant adumbrated in 
Article 311 is purely an administrative act 
for the reason that, there is nothing in the 
language of Article 311 to suggest that in 
issuing such an order the authority is 
obliged to act judicially. A reference to 
Article 310 will show that a civil servant 
holds office at the pleasure of the adminis¬ 
trative authority whether it be President, 
Governor or the Rajpramukh, as the case 
may be. They may put an end to his em¬ 
ployment any time for any reason stated 
or unstaled if in their opinion the conti¬ 
nued employment of the civil servant is 
detrimental -o the interests of the State. 

No doubt. Article 311 (2) prescribes a 
notice; but sub-article (3) of Article 311 
dispenses with the notice, if for some rea¬ 


son to be recorded, it is not reasonably 
practicable to give to that person the 
notice or an opportunity to show cause. 
This very fact makes it clear that the act 
is an administrative act. AIR 1945 FC 47- 
AIR 1948 PC 121; AIR 1952 MB 105, Rel.’ 
on; AIR 1952 Raj 17, Ref. (Para 3) 

Natrajan, for Petitioner; B. N. Shastry, Govt 
Advocate, for the State. 

ORDER: This is an application for the 
issue of a writ of certiorari and mandamus. 
The applicant is a stenographer in the Public 
Works Department of the State. He started in 
the third grade but was later on promoted to 
the second grade and the order of his promo¬ 
tion stated that he is “appointed temporarily 
vice No. 1 (Venkatramiah) on Rs. 150/- per 
mensem from 16-6-1357 Fasli till permanent 
arrangements are made.” On 13th November 
1948, he was, however, reverted to his substan¬ 
tive post in the third grade. The writ applica¬ 
tions are directed against this order of rever¬ 
sion. We have heard the arguments of the 
learned advocates of the parties and record our 
opinion below. 

(2) The learned advocate for the petitioner 
argued that Article 311(2) of the Constitution 
of India is applicable to the case; that no mem¬ 
ber of a civil service of a State can be ‘dis¬ 
missed or removed or reduced in rank’ under 
it ‘until he has been given a reasonable oppor¬ 
tunity of showing cause against the action pro¬ 
posed to be taken in regard to him'; that the 
petitioner was reduced in rank without giving 
him a reasonable opportunity of showing cause 
as laid down in the abovementioned provi¬ 
sions; and that, therefore, the order should be 
set aside. He argued further that the order of 
reversion is discriminating also inasmuch as 
the Government favoured a so-called refugee 
who was not really a refugee and the order of 
reinstating refugees was ultra vires the Cen¬ 
tral Act in this respect. Thus, it was argued 
that the order is violative of the equality clause 
of the Constitution of India and is, therefore, 
void and should be quashed by a writ of cer¬ 
tiorari and the petitioner reinstated by a writ 
of mandamus. 

(3) We have given due consideration to the 
above argument which, in our opinion, is 
wholly untenable from whatever angle we may 
look at it. In the first place, the statement in 
the writ petition that the order of reversion 
was dated 13th November 1948 makes it clear 
that it was prior to the promulgation of the 
Constitution of India. It is admitted that the 
Constitution of India has no retrospective 
effect. Hence, the writ application pleading 
contravention of the provisions of Articles 311 
and 14 of the Constitution of India in respect 
of an order of reversion of a civil servant pass¬ 
ed prior to the promulgation of the Constitu¬ 
tion is misconceived and wholly untenable and 
should be thrown out on that very ground. 
Again assuming without holding that the Con¬ 
stitution is applicable, order like the one unc.ei 
consideration is so palpably of an administra¬ 
tive nature that no writ of certiorari can lie tc 
quash it. Similarly, as held in — ‘Reg v Bod¬ 
min Corporation’, 1892 (2) Queen’s Bench 21. 
no mandamus can lie to compel an appoint¬ 
ment to an office held at the pleasure of the 

C 7t W has been held by the Supreme Court in 
— ‘Province of Bombay v. Kushaldas Advam. 
AIR 1950 Supreme Court 222 a " d 
other cases that a writ of certiorari only hes 
when the approach of quasi-judicial bodies 
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judicial. The fact that there is a determina¬ 
tion of questions which aliects the right of the 
parties does not make the decision a quasi¬ 
judicial one and thus amenable to certiorari 
jurisdiction; for, as explained in this case by 
Das J., administrative bodies also determine 
questions of facts which allect the right of the 
parties, but their approach is not necessarily 
judicial or after recording and sifting of evi¬ 
dence. The feature that will separate a quasi¬ 
judicial enquiry from an administrative one is 
the mode or manner in which the opinion, on 
the basis of which an act is done by an ad¬ 
ministrative authority in the exercise of its 
discretion, is formed. The decision of the autho¬ 
rity is quasi-judicial if in reaching that deci¬ 
sion the authority is required first to ascertain 
facts by means of evidence and is then free 
to take such action as it may think fit on the 
facts so ascertained. In such a case, the autho¬ 
rity must consider the representation of the 
parties and give them an opportunity to ad¬ 
duce and examine the evidence. On the other 
hand, the decision would be purely administra¬ 
tive if in taking the decision the authority has 
freedom to base its opinion on whatever mate¬ 
rial it thinks fit, whether obtained in the ordi¬ 
nary course of its executive functions or de¬ 
rived from the evidence at an enquiry, if 
there is any. 

The question therefore, arises whether dis¬ 
missal, removal or reduction in rank adum¬ 
brated in Article 311 of the Constitution of 
India is a quasi-judicial act or a purely ad- 
mmistrative act. If it is a quasi-judicial act, 

, j Vlii b t am t nable 10 certiorari jurisdiction 
and, on the other hand, if it is an administra- 
five act, it will not be controlled by a writ of 
certiorari. We are of the opinion that the dis¬ 
missal, etc., is purely an administrative act for 
* h , e ™ s ° n , hat, there is nothing in the lan- 
K Article 311 to suggest that in issuing 
order f the authority is obliged to act 
ud ciaHy. A reference to Article 310 will show 

of thA l - S ?7 a ?- t h0,ds offlce at the Pleasure 
pUil n , dr ^ niStratlve a H thorit y whether it be 

case 2 ho Ve Ti° r ° r the Ra iP ramu kh, as the 
may ^ e * They may P ut an end to his 

unsted 1 ®!# 1 ! 3 "^ 11 ' 116 for any reason stated or 
Dlovmpnt if the ! r .0P‘ ni0n the continued em- 
pioyment of the civil servant is detrimental to 

m r?\ nt n reStS k f the State ‘ No dou bt. Article 
o^ArMrt? S o C , r , lb 5? a not,ce: but sub-article (3) 
311 dispenses with the notice, if for 
some reason to be recorded, it is not reason- 
nntiro practlca ^ le to give to that person the 
vprv^o 0 . an ,°PP? rtun ‘ty to show cause This 

iSsSans u ciear that the act is ’ an ^ 

and 3 S n U nf d ill r° te 1-. £u J ther that Articles 310 
Sstantiaflv th f»,f 0nStitU i0n of India reproduce 

Council in by 016 

I. M. Lai", AIR 1048 India 


“No action is proposed within the meaning of 
the sub-seciion until a definite conclusion 
has been come to on the charges and the 
actual punishment to follow is provisionally 
determined on. Prior to that stage, the 
charges are unproved and the suggested 
punishments are merely hypothetical. It is 
on that stage being reached that the statute 
gives the civil servant the opportunity for 
which sub-section (3) makes provision.” 
These decisions of the Federal Court and the 
Privy Council make it abundantly clear that 
the reasonable opportunity of showing cause 
prescribed whether in Article 240, sub-section 
(3) ol the Government of India Act, 1935 or 
in the corresponding provisions in Article 311 
( 2 ) ot the Constitution does not imply that a 
civil servant can be dismissed, removed or re¬ 
duced only if certain facts are found against 
him by a process analogous to judicial process. 
“It does not make the charges against a civil 
servant and the material in support of it, a 
matter of issue between the civil servant 
aiiected and the competent authority.” 
it is thus quite evidently an administrative 
act and as already stated, no writ of certiorari 
lies to quash an administrative act. We are 
lortified in our view by the learned judgment 
of Dixit J. in — ‘Lilawati v. State oi Madhya 
Bharat*, AIR 1952 Madhya Bharat 105 where 
on similar facts a similar opinion has been 
arrived at. 

(4) We may also refer to AIR 1952 Rajas¬ 
than 17 in which it has been held that a notice 
under Article 311 (2) is required only when 
the civil servant is to be dismissed, removed 
or reduced in rank due to some fault or failure 
on his part and not when the action is taken 
against him in public interest or in the inte¬ 
rests of State Service. Here, in the case under 
consideration, the learned Government advo¬ 
cate has admitted handsomely that the work 
of the petitioner is satisfactory and the reduc¬ 
tion in his rank is not due to any fault or 
failure on his part, but in the ordinary official 
routine. In our opinion, this fact takes awav 
the very ground from under the feet of the 
petitioner. 

..-SI 7 bus > whether we consider the matter 
under the articles of the Constitution or other¬ 
wise. the same conclusion is reached that the 
petitioner has no ‘locus standi’. We have al! 
ready .explained that as the reversion took 

&Jf i tut im,° V £ m t^• 19 - 48 ’ lament from the 
f h °JrL u „ b £??. , of In u ia ls wholly untenable, as 
the Constitution has no retrospective effect. 
The matter may, therefore, be determined 
under rules and orders that were applicable in 
P. r *\P ons ktution days. We have considered that 
similar provisions existed in the Government 
° f . Ind,a Act > 1935 and though it is a facMhat 
♦L Was - not a PP llcable to the Hyderabad 
i ls no , doubt whatsoever, that in 
!;!!L State ^ so . rules based on similar provi- 
£ er t ln • force and whether they be the 

th! 4uHiriS ea « rmg - appea, s of the members of 
the judiaai service or Public Works Depart¬ 
ment employees, or any other civil servant 

HE Hr ~ 

wiuun u |e ajssft srszjsfjs: 

" f ? ad was an administrative act We are 
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such cases the petition for a writ of manda¬ 
mus also does not lie. In the circumstances we 
do not make any order as to costs. 

A/V.B.B. ■ Petition dismissed. 
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Hyderabad (Abolition of Jagirs) Regulation 
(69 of 1358 F), S. 21 (2), Proviso — Pending 
proceedings — Meaning of — Continuance of 
Commission after the constitution — Constitu¬ 
tion of India, Art. 14. 

Nawab Sultan Ulmulk died on 11th March, 
1949 and a Firman was issued by H. E. H. 
the Nizam, constituting a Commission to 
enquire and report as to who were the 
heirs of the late Sultan-ul-mulk so far as 
his jagir was concerned, and also in so 
far as his personal properties were con¬ 
cerned. After the Firman was issued and 
before the Commission actually started pro¬ 
ceedings in the case, the Hyderabad (Abo¬ 
lition of Jagirs) Regulation LXIX of 
1358 F. was passed and it came into force 
on the 15th of August 1949. The proceed¬ 
ings of the Commission would show that 
it was not until the 10th of November 
1949 that they started their deliberations 
and the parties made their first appear¬ 
ance. 

Held that because of the provisions of 
the Regulation not only the enquiry by the 
Commission relating to the appointment of 
an Amir of the Paigah had become infruc- 
tuous, but also the entire prerogative of 
H. E. H., the Nizam relating to the regrants 
of jagirs or determining of persons who 
should get shares in them having been con¬ 
verted into statutory powers, the executive 
could not thereafter claim to do what was 
not permitted by it. As claims were filed 
in the Commission after the Regulation 
had been enforced, the proceeding of the 
Commission could not be considered to be 
a pending one for the purposes of the pro¬ 
viso to S. 21. The Commission was not 
covered by the proviso and there was no 
power in the executive to sanction the find¬ 
ing of the Commission. The Commission 
consisting of two High Court Judges was 
not a civil Court. The Commission not 
being covered by the Regulation, the pro¬ 
ceedings could not, after the inauguration 
of the Constitution be continued. After 
the inauguration of the Constitution, which 
is republican, the privilege enjoyed by per¬ 
sons because of association with a parti¬ 
cular family was not reasonable. Past 
association with the ruling family or con¬ 
ferring of privileges in past can be no rea¬ 
sonable basis of classification and Art. 14 
of the Constitution was infringed. The 
fact that the petitioner himself continued to 
appear before the Commission and conduct 
his case for a long time after the inau¬ 
guration of the Constitution was not 
material, as submitting to a void jurisdic¬ 
tion was no ground for disallowing appli- 
>■ 


cation to prohibit continuance of such 

proceedings. The writs of Certiorari and 

Prohibition be, therefore, issued: AIR 1952 

Bom 235, Foil. (Paras 15, 21, 22, 23, 24) 

Mr. Jalil Ahmed, for Petitioner; Mr. Bisam- 
bar Dayal, for Respondents. 

SHRIPATRAO PALNITKAR, C. J.: I have had 
tne advantage of perusing the judgment prepared 
by my learned colleague Mohd. Ahmed Ansari, J. 
and i agree with the conclusions arrived at by him 
that the Writs of Certiorari and prohibition be 
issued as prayed lor. As the matter involves the 
determination of questions of some importance, I 
would like to express my own views in the matter. 

(2) The facts of the case have been narrated in 
sufficient detail in the judgment of my learned 
brother. The question to be decided is whether in 
view of the provisions of the Constitution, the 
Special Commission constituted by H. E. H. the 
Nizam prior to the commencement of the Consti¬ 
tution can now function. 

(3) The Commission was ordained to hold a 
two-fold enquiry: ( 1 ) to make enquiry regarding 
the distribution of the personal estate of the de¬ 
ceased Nawab Sultan-ul-Mulk, and (2) to make 
enquiry into the Jagir property. The terms of 
reference of the Commission are as follows: 

1 . to determine the persons entitled to inherit 
Sultan-ul-Mulk's share in the income of lhe estate 
and the respective shares of these persons; 

2 . to submit a recommendation regarding the 
person (being one of the share-holders in the in¬ 
come from the estate) who should be appointed 
A mi r-i-Paigah; 

3. to submit a recommendation on the question 
whether a special grant from the assets of the 
estate should be made to Abdul Fateh Khan, the 
eldest son of Sultan-ul-Mulk to compensate him 
for the smallness of the allowance hitherto enjoyed 
by him from the estate in comparison with the 
allowances awarded to his younger brothers; and 

4. to determine the succession to the personal 
property left by Sultan-ul-Mulk which is said to 
be extremely valuable. 


Thus it is clear from the terms of reference 
that it was to enquire into and report its recom¬ 
mendations with regard to both the Jagir property 
and the personal property of the late Nawab 
Sultan-ul-Mulk. After the constitution of the 
Commission, the Hyderabad (Abolition of Jagirs) 
Regulation No. LXIX of 1353 F. came into force 
by which all the Jagirs in this State were abolish¬ 
ed. Section 4 of the Regulation clearly lays down 
that after its commencement no person shall be 
appointed or recognised as a jagirdar whether in 
succession to a deceased jagirdar or otherwise. 
Thus, clause (2) of the terms of reference which 
invites recommendations with regard to the person 
who should be appointed Amir-i-Paigah (jagirdar) 
has become infructuous as no jagirdar could be 
appointed or recognised after the above Regula¬ 
tion came into force. 

(4* The Commission cannot now function after 
the commencement of the Constitution for the 
purposes of determining the succession to the per- j 
sonal property left by the late Sultan-ul-Mulk. 
The Commission as originally constituted was in¬ 
tended to provide a factual background upon 
which H. E. H. the Nizam as the absolute monarch 
of the State could pass such order as he felt pro¬ 
per. He could appoint any person he liked as an 
heir to the said Nawab and as jagirdar, 
tive of the recommendations of the Commission. 
Even with regard to the private (property.) ^ 
exercised unrestricted powers regardless of the fact 
whether they were in accordance with tne P™ 
ciples of judicial fights or not. That was tolerated 
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as he was the absolute ruler of the Dominions and 
could do what he liked, and to that extent the 
civil courts ceased to function. After the com¬ 
mencement of the Constitution this cannot be al¬ 
lowed, as it is violative of Article 14 of the Consti¬ 
tution and the right of the petitioner to get his 
claim to succession of the property of the deceased 
decided in a civil court, which is available to the 
citizens of the State, cannot be denied. 

The Commission is not a civil court: it has no 
powers to pronounce final judgments and to frame 
a decree on its basis or to execute the same. It 
was merely a reporting and recommendatory body 
which submitted its recommendations for the final 
sanction of H. E. H. the Nizam. Thus, it is not 
a civil court. I have stated in the case of —wieh- 
bub Begum v. Hyderabad Stace 1 , AIR 1951 Hyde¬ 
rabad 1, that 

"Article 14 means that all persons should have 
a like access to the courts of the country for the 
protection of their persons and property, the pre- 
, vention and redress of their wrongs and the en¬ 
forcement of contracts". 

I have discussed the question in detail in that case 
and it is not necessary to repeat the reasonings 
8‘ ve 'l therein. Thus after the commencement of 
the Constitution, the Commission is not competent 
to determine the succession to the personal pro¬ 
perty of the late Nawab. 

(5) After the abolition of the jagirs under the 
Regulation, the annual net income of the jagir 
was to be distributed among the jagirdars and 
hissedars in the proportion to which they were 
entitled. Section 21, clause (2) of the Regulation 
provides that all claims to a jagir or to any share 
m the income thereof, whether arising under the 
Regulation or otherwise, shall be filed in and 
decided by the appropriate civil court. Thus, even 
» lL re 5 ard to the share of income from the jagir 
of the deceased under the Regulation, a claim by 
any claimant would be decided by a civil court 

i cc ? r , d , ance with M* Personal law. It was 
argued that the proviso to this Section saves the 
proceedings before the Commission and to that 
extent the claimants cannot go to the civil court. 
The proviso to clause (2), Section 21 reads as fol- 

"Provided that any proceeding pending at the 
commencement of this Regulation before an 

nthnr t o C . 0 . Urt . 0r before a Commission or any 
aSf Jnh th M rity ' , s « a11 , be com P ! eted in accord- 
the existing law as if this Regulation 
naa not been enacted”. 

°^ ni0 “ 1 . tl J? t this P roviso ^ incon- 
v e FOMUtatton and therefore 'ultra 

wa' e'nJ .H H?P lat A? n ' il shouId be remembered. 

v before the commencement of the Con- 

When 1116 absolute monarchical powers 
makL N ^ m ,T re stl , U ^ existence. Thus, while 
ft, f claim s relating to the income of a 
hv , n any sbare hereof subjects of enquiry 
suriwoc V 1 C0Urfc ’ the Re &ulatlon sought to save 
Ati b ' vc f re already pending before the 

° r bef . or . e any of the Commissions and 

*° , com P lete the same in accordance with 

J5 e t S X S!S& laW M "^ lsting Iaw " has b cen defined 
fh , J nclud f e atiyat law. custom or usage having 

AtLf° r r ° la ? and the terms of any grant 

Timnni- w I th L name Slven to the various 
firmans and orders of the' Nizam, absolute 

-n 6 tbe . n The basls 01 aU aUyat 
io h m of the Nizam in Circular No. 

MatoLiri 2 t Fasl ’ p f inted 111 Muzmua-i-Qashtiat 
SW 146, which ordains that his will, 

wui bo the absolute and last word on the question 

w i 1 ? u sbould be the next Jaglrdar after the 
death of the last holder of the JaSr. ^S reaUy 


speaking, it was not a lav/ based on any strict 
legal principles or embodying any particular enact¬ 
ment. Every time he issued any order, that was 
law. It meant, according to inoaern idea of juris¬ 
prudence, that he did what he willed. After the 
coming into force of the Constitution, the Nizam 
is no longer the absolute monarch of the Hyderabad 
State; he is only the Governor or Raj Pramukh. 
Hyderabad State is no longer a unit outside the 
Republic of India but is a part and parcel of it. 

I6i The proviso to clause (2> s. 21 of the Regula¬ 
tion maintained intact the absolute and monarchi¬ 
cal powers of the Nizam to sanction or to disallow 
the recommendations of me Commission or to do 
whatever he liked or to pass any orders that he 
deemed fit with regard to the subject-matter in 
dispute regarding which the Commission was to 
make its recommendations. Such absolute powers 
are not available to the Raj Framukh, that H.E.H. 
the Nizam is at present, nor are such powers claimed. 
Under Article 154 of the Constitution, the execu¬ 
tive power of the State is vested in the Raj Pra¬ 
mukh and shall be exercised by him directly or 
through officers subordinate to him in accordance 
with the Constitution. Nowhere in the Constitu¬ 
tion has it been laid down that the Governor 
or Raj Pramukh shall exercise the absolute powers 
to declare any claimant as the heir to the pro¬ 
perty of the deceased or to a share in the pro¬ 
perty of the deceased. That was possible only to 
an absolute monarch as H.E.H. the Nizam was 
before the advent of the Constitution, as he was 
supposed to be the fountain and sourec of all law 
and justice. Thus, the proviso which tries to res¬ 
tore absolute powers to the Nizam is contrary to 
the terms of Article 154 of the Constitution and 
is, therefore, violative of the Constitution. 

(7) It was argued that Article 162 defines the 
limits of the executive powers of the State and 
lays down that the executive powers of the state 
shall extend to the matters with respect to which 
the legislature of the state has powers to make 
laws. I am of the opinion that the legislature of 
the state has no power to make a law with regard 
to the succession of any particular individual. It 
cannot decide the question by a legislation as to 
\\ho are the heirs of the late Sultan-ul-Mulk. I 
have discussed the question in detail in the case 
of Mehbub Begum, referred to above, (AIR 1951 
Hyderabad 1)\ In fact,, if it were to be held that 
the Nizam can exercise absolute monarchical 

P ^ e r Au h 5x egard t0 thc limited number of cases 
pSi ed ^ y .. the Proviso to clause 2. Sec. 21 of the 
Regulation, it would mean to that extent the nega- 
t:on of the Republican Constitution of India and 
restore to that extent his absolute powers, which 
is clearly m contravention of the Constitution. The 
proviso is therefore void. - 

bin miwSJ? 8 ? “PS 4 ! that thc Regulation has 

SIX £ er i fore i he proviso referred to above 
n J 1 b d ff° ied or declared ‘ultra vires’. I 
voiMnf 1 S Ce rr W i th thls contention. Art. 31 (b) 
tbc f Hyderabad (Abolition of Jagirs) Regu¬ 
lation in so far as Part ELI of the Constitution is 

fund^SStAi P rt»i F 1 of AS Constitution deals with 

r ^ htS A and ^ P ur Pose of Article 31 
^ *** to validate the Jagir Abolition 
ffic ^°fK ln i SC L,S r as lt extinguished the alleged 

which is us to the interpretaUon 
° f , does not relate the modification 

of the rights of the Jagirdars 

t0 . the i r Ju^irs* hut it relates tothe 

S of enQulry regarding the rights 

Mon it KS; 1 ^? supposing that the Commis¬ 
sion is a special body or tribunal, it cannot funo- 
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tion after the commencement of the Constitution 
in view of the ruling of the Supreme Court in —- 
‘Laxman Das Kavalram v. State of Bombay’, 
AIR 1952 S. C. 235. This question lias teen dis¬ 
cussed in detail by my learned Colleagues. 

(9) In the result, I am of the opinion that the 
Commission cannot function after the Constitution. 
The Writs of Certiorari and Prohibition should, 
therefore, be issued to quash the proceedings and 
to prohibit the Commission from continuing them. 

(10) SHRINIVASA CHARI. J.: I agree with my 
learned brothers that this application for the issue 
of a Writ of Certiorari and a Writ of Prohibition 
should be granted and further proceedings before 
the Commission co*nstituted for enquiring into the 
succession to the estate of the late Nawab Sultan- 
ul-mulk be prohibited on the ground that it can 
no longer continue to function as it violates Article 
14 of tlie Constitution. 

(11) As the case has been referred to a Full 
Bench and the questions involved in the case are 
of some importance, I desire to add a few words 
of my own to the judgment of my Lord the Chief 
Justice and Mohammed Ahmed Ansari, J. 

(12) As the sequence of the events show, the 
Nawab died on 11th March 1949 and a Firman 
was issued by H.E.H. the Nizam, constituting a 
Commission to enquire and report as to who were 
the heirs of the late Sultan-ul-mulk so far as his 
jagir was concerned and also in so far as his 
personal properties are concerned. The terms 
of reference which were sent to the Commission 
also show that the commission was called upon 
to enquire and report about the heirs to his jagir 
as well as to his other property. After the Firman 
was issued & before the Commission actually started 
proceedings in the case, the Hyderabad (Abolition 
of Jagirs) Regulation, Regulation LXIX of 1358 F. 
was passed and it came into force on the 15th of 
August 1949. Under this Regulation, all jagirs 
were abolished and there v/as no longer any neces¬ 
sity for recognising any person as the holder of 
the jagir, but such of those persons as were 
entitled to succeed to the estate of the deceased 
jagirdar were to be paid compensation according 
to the share they were entitled to under their 
personal law. It only came to be a matter of pay¬ 
ment of compensation according to the shares of 
the respective heirs of the late jagirdar. In this 
Regulation, however, there was a saving clause 
inserted under which it was provided that such of 
those proceedings relating to the jagir lands which 
were pending on the date of the coming into force 
of the Regulation were to be completed according 
to the 'existing law.’ 

Relying upon this provision in the Regulation, 
the Advocate-General argued that inasmuch as the 
Firman was issued by H.E.H. the Nizam long 
before the coming into force of the Regulation, 
the proceedings in this case must be deemed to 
have started immediately after the issuing of the 
Firman and they must be held to have been 
pending on the date of the coming into force of 
the Regulation, & as such, in so far as the enquiry 
into the succession to the jagir property was con¬ 
cerned, they should be completed according to the 
existing law, that is to say, the Commission would 
have to continue its enquiry and submit its report 
to H.E.H. the Nizam, for, the existing law. so far 
as the atiyat property is concerned, required any 
report or recommendation of a body constituted for 
the purpose of enquiring into the succession of a 
Jagirdar to be confirmed and sanctioned by H.E.H. 
the Nizam. 

Straightaway, the argument of the Advocate 
General may be rejected, because the proceedings 
of the Commission would show that it was not 
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until the 10th November 1948 that they started 
tneir deliberations and the parties made their 
lirst appearance. The proceedings would be 
deemed to have started only where the parties 
invoke the jurisdiction of the court by filing a 
statement of their claim 2 ; in this case admittedly 
the parties filed their statement of claim after the 
15th oi August 1949. Therefore, by no stretch of 
imagination could it be said that the proceedings 
in this case were pending at the time of the coming 
into force of the Jagir Abolition Regulation. It 
would, therefore, follow that the proviso to Section 
21 ( 2 > under which all pending proceedings had to 
be completed according to the existing law cannot 
apply to this case. If the proviso did not apply 
then the only provision that can apply to this case 
is Section 21(2) which runs as follows: 

"All claims relating to a jagir or to any share in 
the income thereof, whether arising under this 
Regulation or otherwise, shall subject to this 
Regulation but notwithstanding any existing law, 
be filed in, and decided by, the appropriate, 
civil Court”. 

This is so far as the atiyat or jagir property is 
concerned. 

(13) The question arises as to whether the Com¬ 
mission could continue to hold its enquiry. In this 
connection, it may be observed that besides the 
statutory law that was prevalent in Hyderabad 
the Firman that H.E.H. the Nizam usually issued 
had also the force of law. Therefore if under a 
law which was validly passed by H.E.H. the Nizam, 
namely, the issuing of a Firman, this court 
was constituted, its constitution could not be held to 
be invalid unless it was inconsistent with any of 
the provisions of the Constitution or violated any 
of the principles enunciated in part 3 of the Con¬ 
stitution. In this case, it was urged that there 
was a flagrant violation of an important principle 
of Law and Procedure. It was urged that some of 
the procedural rights, that a person would be 
entitled to before the ordinary courts, were denied 
to the parties before the commission. It was said 
that there was no right of appeal provided against 
the orders of the tribunal because it was only a 
recommendatory body. It was also urged that the 
right to move for transfer which a litigant enjoyed 
in the ordinary courts was also denied and above 
all it was stated that this body was not competent 
to frame a decree which was executable which the 
parties would be entitled to get in an ordinary 
Court. 

There is much force in this argument. There¬ 
fore, even if this Commission could be regarded as 
a validly constituted court according to the law 
that was extant then (because the Nizam had 
always the power to constitute tribunals and com¬ 
missions for the purpose of enquiry into the succes¬ 
sion to the estate of any jagirdar), it cannot survive 
after the coming into force of the Constitution 
because it deprived the parties of certain important 
procedural rights and this amounted to a discrimi¬ 
nation between persons before an ordinary Court 
and the parties now before the Commission; and 
after the coming into force of the Constitution in 
view of the provisions of Art. 14 such a discrimi¬ 
nation cannot be countenanced. That this is the 
settled lav; is well established by the judgment of 
the Supreme Cour4i in the case of — 'Lakshmandas 
Kevalram v. The State of Bombay’, AIR 1952 S. C. 
235. No doubt discrimination could be allowed 
if such discrimination was made with reason, that 
is to say, if there was a classification made or 
persons going before an ordinary court and those 
going before a special Commission or Tribunal 
on a reasonable and understandable basis and witn 
an avowed object. 
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In this connection the observations of Fazl Ali, 
J. in the case of — 'Kathi Raning v. The State of 
Saurastra'. AIR 1952 S. C. 123 would 
be in point. It was held by the Supreme Court in 
the first case referred to viz., the case of — Laksh- 
mandas Kevairam v. The State of Bombay', that 
immediately the Constitution came into force any 
discriminatory procedure adopted by a tribunal 
or a commission could not stand and forthwith 
such commission ceased to have anv jurisdiction 
The proceedings before the commission is quashed! 

( For all the above reasons, I am oi opinion that a 

• writ of Prohibition should issue prohibiting the 
Commission to continue its proceedings hereafter. 

(14) M. A. ANSARI J.: This appln. for the Writs 
of Certiorari, Prohibition and Mandamus has been 
filed by one Abdul Fateh Khan to stop continuance 
of the enquiry by a Special Commission into 
matters relating to the estate of late Nawab Sul- 
tan-Ul-Mulk. The applicant is a son of the de¬ 
ceased, who was the Amir of a big jagir estate 
known as the Vikar-Ul-Umara-e-Paigah. The late 
Amir being of unsound mind, the estate was ma¬ 
naged by different authorities under the orders 
of H. E. H. the Nizam till the Amir's death on 
March 11, 1949, and for the few months prior to 
the filing of this application, the management has 
been under the Court of Wards. By a Firman of 
Shaban 4, 1363 H. (June 2, 1949) a Special Com¬ 
mission consisting of Qumar Hassan J. and Mano- 
her Pershad J. was appointed to make enquiry 
regarding distribution of the personal estate of 
the deceased and other matters pertaining to the 
Paigah. The Government Notification relating to 
the Commission is No. 4 of Aban 5, 1358 Fasli 
KSept. 5, 1949) and was published in the Jarida 
(Hyderabad Gazette) of Aban 12, 1358 Fasli (Sep¬ 
tember 12, 1949). ^ 

r referen <* of the Commission are: 

* To determine the persons entitled to in- 
hent Sultan-ul-Mulk’s share in the income of 
the estate and the respective shares of those per- 

50115 , 

(ID to submit a recommendation regarding 
the person (being one of the share-holders in 

“*?J n ‘; 0 ° lc , from the estate) who should be ap¬ 
pointed Amir-e-Paigah; 

( ^ U) submit a recommendation on the ques- 
:i,°“ ^jether a special grant from the assets of 
JP® m ! shou!< * be m ade to Abdul Fateh Khan, 
him e fi eS i SOn of Sultan-ul-Mu!k. to compensate 

2J£f K he ,f. mallncss of the allowance hitherto 
enjoyed by him from the income of the estate 
a comparison with the allowances awarded to 
his younger brothers; and 

succession to the perso- 
JS, R ty ! eft *?y Sultan-ul-Mulk, which is 
said to be extremely valuable. 

ing 16 Ui?S®t n , the da4 f s °f the Firman appoint- 

the Publication of the 
RUlatirm /h .th® Jar,da . the Jaglrs Abolition Re- 

Sn?«n^ after referred t0 85 the R egula- 
,15 949) forcc ,°" Mehir I 5 . 135B F. (August 
llation not ^ 0f th . e P r07islons °f the Regu¬ 
lating L thp LnM e . nqul ! y by the Commission re- 
gah hoc k appointment of an Amir of the Pai- 
^er b^ become infructuous, but also the entire 
SJ'f. 0 ' H- E. H. the Nizam relating to the 

shm^get f S h^fi5 S ,° r f u eCen ? in ! ng of P ers ons who 
into 111 ^ having been converted 

afto ctah?7n P ,? ^ l h f executi ve cannot there- 
have SeSfo ° t What . n _ ot Permitted by it. I 
ings bpfnri !!? certain how far the proceed- 
Regulatfnn 6 0 * e Commission are covered by the 

It is not thorp'r 11 come to 4116 conclusion that 

n0t ‘ there remains no authority in the execu- 


five of this State to accept recommendations of the 
Commission or to enlorce them. 

(16) The period of six weeks from the date of 
the publication of the Notification expired on Oc¬ 
tober 4, 1949, and the Commission first met on 
November 10, 1949, when 23 parties filed their claim 
petitions. On tne request oi some of the parties, 
who could not submit then* ciaim, a fortnight’s 
adjournment was allowed and hearing posted to 
November 24, 1949 when some fresh claim peti¬ 
tions as well as replies were filed. The Commission 
then adjourned to December 8, 1949, and on this 
date a lurtiler adjournment of fourteen days was 
on the request of the parties that they could not 
file replies for want oi copies of the claim peti¬ 
tions of other parties allowed. Thereafter, the 
Commission continued the enquiry and the evi¬ 
dence before it began to be recorded after the in¬ 
auguration of the Constitution. When the peti¬ 
tion in this court was filed on February 10, 1951, 
praying for the quashing of the proceedings tne 
case was at the argument stage and recommen¬ 
dations have yet to be made. Even on the assump¬ 
tion that H. E. H. the Nizam had some preroga¬ 
tive power to order enquiry by Special Commis¬ 
sion about the succession to the personal proper¬ 
ties of the deceased it is obvious that the Rajpra- 
mukh cannot after January 25, 1950, exercise any 
kingly powers to sanctioning such recommenda¬ 
tion & this enquiry ordered earlier cannot after the 
Constitution be continued if it infringes the fun¬ 
damental rights under it. 

(17) The grounds for quashing the proceedings 
given in the application are that the Commission 
is not vested with judicial powers of finally ad¬ 
judicating upon the claims of the various parties, 
for its recommendations to the Government may 
be accepted or rejected; it has no power of call¬ 
ing witnesses, appointing receivers, issuing interlo- 
cutory orders, or directing any other acts to safe- 
guard the claims of the parties, and thereby nor. 
mal course of law under which ordinary claimane 
can seek redress has been taken away from him. 
In paragraph 9, it is claimed that after the inau¬ 
guration of the Constitution, the Commission ap¬ 
pointed under the Royal prerogative of the Nizam 
has no legal status, nor power to adjudicate upon 
the private property of the deceased, nor compu¬ 
tation (sic) amount of the Paigah, the Govem- 
ment cannot give effect to its recommendations, 
nor distnbute, partition or allot property of any 
kind, after the Constitution, the continuation of 
such a Special Commission is violative of Article 
i . n . a f much “ It deprives the applicant of his 
right to resort to ordinary Court with general pro¬ 
cedure and also of his right of appeal if his claim 

the "comrrdssion eniCCl by recomme “ da tions of 

° S t b^ V appUcation.^ e The < ^ State* of 
K erab f d 18 No. 1. the next two are the mem- 

and ^ remaining seven 
are other relatives of the applicant The nroceed 

togs C jhto app lication a/XSi S'SS 

Jun^ N^ o^^ ' I ? 08 - 2 3 - Rashid Nawaz 

claim im P leat *ed on grounds of his 

claim as Amir-e-Paigah on the basis of a Firman 

as " eU a f? inst Nawab Begum No 10 ,™ « 
parte Musaffar Nawaz Jung, No. 4 and HaL^n 

cnee XertJ’rtn' t ? roMgh Cl *todian of^£ 
who Sk cnnttnn^ TO? a PPNcatlon. Those 

emment No. l, Farid °Nawa; , Juns? No r •• 

Jung and Khai NawW JSS ft Sd 7 XS 
objections are contained in three replies: one is bv 

S’JTTB?' a " other by No - 5 &5 
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These objections may be summarised as fol¬ 
lows : 

(i) Prior to the Constitution, whenever a 
nobleman, who had been the holder of a Crown 
Grant died, the Nizam having exclusive juris¬ 
diction over Crown Grants appointed a Special 
Commission to investigate questions of his suc¬ 
cession and the Commission's findings with the 
approval of the Ruler had force of a decree; 
Sultan-ul-Mulk being such a nobleman, the Com¬ 
mission appointed to investiage his succession 
prior to the enforcement of the Constitution is 
valid. 

(ii) Atiyat law is different and * holder of the 
Atiyat properties had no right to have questions 
of succession adjudicated by ordinarv Civil Court, 
but only Atiyat Courts constituted*by H. E. H. 
the Nizam can decide them; this existing law 
has been continued by Article 372 of the Cons¬ 
titution, there is no arbitrary classification in¬ 
asmuch as all holders of the Atij’at properties 
are treated alike and no person is deprived of 
any right or has been discriminated against. As 
regards non-atiyat properties inasmuch as they 
grew out of the Atiyat properties, enquiries by 
Special Tribunals are not without rational classi¬ 
fication. 

(iii) The petition is not bona fide as the appli¬ 
cant endeavoured to have a special Tribunal ap¬ 
pointed and has been guilty of extraordinary de¬ 
lay in taking steps to stop the proceedings; for 
one year after the Constitution he has submitted 
to the Commission's jurisdiction. 

(iv) Farid Nawaz Jung's reply says that even 
after the Constitution the Nizam's earlier Fir¬ 
man appointing the Commission, having regard 
to the past history of the particular estate, was 
valid. 

That history has been given in paragraph 19 
of the third statement that after the death of Sir 
Vicar-ul-Umara, the father of the deceased, on 
Farwardi 14, 1311 Fasli (February 15, 1902» Sultan 
ul-Mulk was given temporary charge of the Pai- 
gah; when he became mentally deranged in 1316 
Fasli (1906-1907) his mother was directed to 
manage the estate, later it was taken under the 
direct control of H.E.H. the Nizam and Sir Bryne 
Eger ton was appointed as the Superintendent; in 
1336 F. (1926-1927) the deceased was declared Amir- 
e-Paigah, and being still under mental disability 
a Committee of Trustees was appointed to manage 
under the direct supervision of the Nizam; in 1338 
Fasli (1928-1929) a Board of Trust was constituted 
as his guardian which did its work under the super¬ 
vision of H.E.H. the Nizam; when Sultan-ul-Mulk 
died, representations were made to H.E.H. the 
Nizam for handing over of the private properties & 
for the declaration of the Amirship; thereupon the 
present Commission was appointed; the Ruler is # 
supposed to hand over the property to the rightful 
successor and to decide who is such a person; a 
dispute about the legitimacy of some of the clai¬ 
mants having arisen the Firman was issued. 

(19) Obviously, the Commission is an ad-hoc 
Tribunal enquiring into the rights of the persons 
who claim to be entitled to the estate of the de¬ 
ceased, and its findings in order to be operative 
require some sanction either by the Government 
of this State or of the Centre. Whatever may 
have been the past legal position neither Govern¬ 
ment can give effect to the Commission's recom¬ 
mendations unless they are legally authorised to 
do so. Any appeal to the past practice, as has been 
made in the reply of the Government, appears to 
me of no substance. For the executive of this 
State prior to the inauguration of the Constitu¬ 
tion enjoyed large prerogative powers which were 
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specially resorted io in cases of granting jagirs to 
tne heirs of the deceased jagirdars. Such un¬ 
limited prerogative powers do not survive the 
Constitution. Even before the inauguration of the 
Constitution these powers have been merged in the 
Regulation arid could not exist independently. 
This view I have taken in Kamal Yar Jung s succes¬ 
sion case and I see no reason to change it. 

Therefore, after Mehir 15, 1358 Fasli (August 
15, 1949) and so far as the compensations to per¬ 
sons interested in jagir tenures or ascertaining of 
persons entitled to it are concerned, the executive 
of this State could not claim to do things which 
are not authorised by the Regulation; unless the 
power to investigate claims by a Commission or 
to give effect to its findings be held to be covered 
by the provisions of the Regulation it cannot 
exist in the executive of this State. The replies 
to the application have this one common error, 
that they pay inadequate attention to the provi¬ 
sions of the Regulation. The fact that the Com¬ 
mission was appointed before the enactment of 
the Regulation is not material, as its recommenda¬ 
tions have yet to be made; the sanction by the 
Government will certainly take place afterwards, 
and sub-sec. (2) of Section 21 makes the provision 
of the Regulation by implication retrospective 
except in cases covered by its proviso. The pro¬ 
viso in my opinion does not apply to the Commis¬ 
sion. Then if this Commission is not under the 
Regulation, the Firman appointing the Commis¬ 
sion must not be discriminatory and the power 
to sanction its recommendation does not survive 
the Constitution; for there is no such thing as pre¬ 
rogative rights under our republican Constitution. 

(20) The provision of the Regulation relating to 
enquiries about questions of successions to compen¬ 
sations for jagir tenures is contained in sub-section 
(2) of Section 21, which reads as follows: 

“(2) All claims relating to a jagir or to any share 
in the income thereof, whether arising under 
this Regulation or otherwise, shall subject to this 
Regulation, but notwithstanding any existing 
law be filed and decided by the appropriate civil 
Court; 

Provided that any proceeding pending at the 
commencement of this Regulation before any 
Atiyat Court or before a Commission or any 
other authority shall be completed in accordance 
with the existing law as if this Regulation had 
not been enacted.” 

(21) It was argued that the proceeding before 
this Commission is a pending one and covered by 
the proviso. I think this argument is without sub¬ 
stance. Although the Firman appointing the Com¬ 
mission is of June 2, 1949, the Notification asking 
the claimants to appear was published in the 
jarida of Aban 12, 1359 Fasli (September 12, 1949) 
which means that no claimant appeared before 
the Commission till some days after the coming 
into force of the Regulation. I have already men¬ 
tioned in the beginning of this judgment that the 
Commission met for the first time on November 
10. 1949, and the claims before it began to be filed 
then and after that date. Unless I come to the 
conclusion that the creation of the Commission 
amounts to initiating proceedings before it, the 
proviso to the Regulation obviously does not govern 
the Commission. Now, creating and invoking or 
jurisdiction are two different things, and the in¬ 
voking takes place only where some one appear 
and prays for the exercise of the particular juris¬ 
diction only when proceedings can generally oc 
said to begin before it. For example, Atiyat oouru> 
were created to determine matters relating: 
Jagir tenures long before the Regulation was pass 
and yet the proviso to Sub-section (2) cannot oe 
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construed to save their jurisdiction as regards 
such claims as were not beiore them when it 
became operative. 

If such future claims before the general Courts 
are not saved, much less should future proceedings 
before the Special Tribunal. All that the proviso 
means is that such disputes as were begun and 
were pending before Special Tribunals or Atiyac 
Courts must be finally adjudicated. As claims were 
filed in the Commission alter the Regulation has 
been enforced, I hold that the proceeding of the 
Commission cannot be considered to be a°pending 
one for the purposes of the proviso to Sec. 21. 

The result is that Commission is not covered 
(by the proviso and there is no power in the exe- 
I cutive to sanction the finding of the Commission. 

(22) Then it was argued that the Commission 
I consisting of two High Court Judges is a civil Court. 
iThis argument also cannot be accepted. To con¬ 
stitute it as a civil Court, its recommendations 
must be operative as judgments, it can pass a 
decree which should be subject of appeal to the 
High Court, and should be executable. None of 
these things exists and the result is that it is a 
court with the peculiar defect of no power of mak¬ 
ing a decree, of appeal to the High Court and no 
authority to whom application can be made for 
the execution of its decree. The application has 
justifiably claimed that a Court with such defects 
is not one contemplated by sub-section (2) of Sec¬ 
tion 21 of the Regulation. 

(23) The Commission not being covered by the 
Regulation, I have next to ascertain whether the 
proceedings can after the inauguration of the Con¬ 
stitution be continued. In other words, I have to 
decide whether the object of the Firman was to 
confer certain privileges on some only and if that 
be the object, whether it was based on some 
rational classification; for Article 14 of the Con¬ 
stitution bars creating of special privileges for 
some, just as it forbids making the liabUities of 
a few heavier. Respondents Nos. 6 and 7 have 
given a long history of their family apparently to 
show that its past history justified special treat- 
5?* 7 * 1 /?° not think that is a rational ground of 

u After the inauguration of the Con¬ 
stitution, which is republican, the privileges enjoyed 
BSrmn. because of association with a particular 
lamuy are not reasonable. That would amount 

classes m monarchical notion of privileged 

It may well be asked why should the persons 

seek thPi^r H°f b ® the ' ieirs of Sultan-ul-Mulk not 
seeK their relief in a Court of Law. Why should 

SLnfift?.? tbis , Hlgh Court determine their 
onlwomr ^ absolute f orm of no appeal? The 
hann^^ er K t V at can be given is that because they 
PaKw5 e ong , a , famUy which bad in the 
th? >ye l s P ecial Privileges conferred upon by 
tinn Q ™ er , Ruler State, which means con- 

SffiL? privileges because of birth. If such 

SJWh?- COn,t ^ “ based 011 ratlonal basis 

dbSi? between it and the uncontrolled 

hJurtit 11011 . 111 the executive about giving or with- 
S th e °n,r C H° n? „ 1 fcel that Past LociSlon 
S pait r^ w 8 famUy « conferrin g of privileges 
Sd P Siei?\ A be , fP s S? abl ® basis of classification 
fMiT 1 14 ° f the Constitution is Infringed, 
can hehum any substantive argument 

contimiPH t„° n that the petitioner himself 

BSShto before the Commission and 
guraOonnf S ^ Case ^ ora long time after the inau- 
SSmS rLJS 8 Constitution. The case of - 
195mm? v - ^ st ate of Bombay 1 , AIR 

S «* authority that disJtaSS 

^ Proceeding after the inauguraUon ofthe 
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Constitution is void, and therefore, submitting tol 
void jurisdiction is no ground tor disallowing appli-l 
cation to prohibit continuance of such proceedings. 
No amount of laches or acquiescence has become 
unconstitutional because it is violative of Article 14. 
I therefore set aside all proceedings and orders by 
the Commission that have taken place after Janu¬ 
ary 25, 1950, and prohibit i:s further continuance. 
The application is accordingly allowed and the! 
Writs of Certiorari and Prohibition be issued, aecor- 1 


dingiv. 

A/D.H. 


Application allowed. 
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Tahira Begun, Appellant v. State of Hyde¬ 
rabad and others. Respondents. 

Writ Petn. No. 4/A of 1952, D/- 23-9-1952. 

(a) Constitution of India, Art. 14 _ Fir¬ 

man by H.E.H. Nizam appointing Commission 
to enquire into succession of late Nawab Salar 
Jung, ill — Classification on consideration 
of status and wealth — Classification result¬ 
ing m more than one procedure — No right 
of appeal — Classification held discriminating 
— S ‘. 2 . 1(2) » Hyderabad Jagir 

(Arbitration) Regulation held ultra vires _ 

Constitution of India, Sch. ID, item 18 — 
scope of — Powers of executive — Constitu¬ 
tion of India, Art. 220 — High Court Judges 
cannot do any other work — Commission held 
invalid. 

Nawab Salar Jung III died on 2-3-1949 
leaving enormous private property and a 
big Jagir. He left no issue but there were 
numerous persons claiming to be his 
heirs. On 31-5-1949 H.E.H. the Nizam, bv 
issuing a Firman-e-Mubarak, appointed 
a Commission consisting of Hon’ble 
Judges of the High Court at Hyderabad, 
to inquire into and report on the succes- 
sion of the late Nawab. The commission 
started enquiry on 19-6-1949 but a stav 
order was obtained by some of the 
claimants and one of them filed an appli- 
cation on 13-12-1950 for the issue of a 
writ of certiorari, mandamus and prohibi- 
m the ques . tion of the validity of 
l h nH fh« man i- app .° lnting the commission 

°J the Commission 
India th dVCnt ° f the Cons titution of 

uJ? e * d that . il - is true that the State 
has Power to classify a group of persons 
on the basis of difference in circum- 

Art nC ? 4 : th? i° 9 ver the inhibition of 
that i?™, 1 ? 1 ® s ? lflcatlon must be rational. 

to fhfi nhWt l i? ve , a . reas °nable relation 
of th f ? bject of the legislation. The status 
of the deceased Nawat ;.ud the vastness of 

prlvate° orn?p t ^rown grants Vs^wdf a°s 
whoftl P S?? er «?? would no doubt make a 

? ase . to S classification 
and separate treatment in the circum- 

thes^considS US firnia ° was issued - But 
S a « e sma11 in the df *vs 

rvinctl*. *® pub i e - after the advent of the 
£M? tlon of fndia. There remains no 
indignity as there exists no lanTd J 

Tn «,- • . . (Para 6) 

on* v lns , ta ,nt case, almost all the claim 
ants who claimed to be the hei“s 0 f the 
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deceased Nawab did not belong to the 
class of big noblemen and the subject of 
enquiry was no longer big jagirs but 
only right to commutation amounts and 
private property; status, either of the de¬ 
ceased Nawab pr of the claimants, was 
therefore no sufficient ground for a sepa¬ 
rate treatment. 

The vastness of property of the deceas- 
, ed was also no ground because the City 
Civil Courts had unlimited pecuniary 
jurisdiction. (Para 6) 

(ii) Circular No. 10 of 1358F, made the 
ordinary Civil P. C. applicable only “as 
far as possible’’. Moreover, there was 
Atiyat Law which has a peculiar proce¬ 
dure of its own and there was also the 
Jagir (Abolition) Regulation 1358F, Sec. 
21 ( 2 ) of which made all claims about 
jagirs to, be justiciable by the ordinary 
civil Courts. Therefore, there would be 
more than one procedure with no vested 
rights of appeal. This is discrimina¬ 
tion and violative of Art. 14. Hence the 
firman was ultra vires Art. 14. (Para 6) 

(iii) The proviso to S. 21 (2) of the 

Jagir (Abolition) Regulation 1358 F does 
not provide for the acquisition of any 
estate or any right therein or the extin¬ 
guishment or modification of acquisition 
of any estate or right therein. The proviso 
safeguards only the ‘existing law* and the 
‘existing law’, of sanctioning succession 
proceeding is violative of the Constitution 
Act, as it saves the royal prerogative of 
sanctioning succession and denies the 
statutory right of appeal. The proviso is, 
therefore, discriminating and ultra vires 
the Constitution. Pronouncement of the 
majority in — ‘Kamal Yar Jung’s case’, 
AIR 1952 Hyd 163 FB, held was Obiter 
Dicta and Dissented from. (Para 8) 

(iv) The State Government has power 

under Schedule VII, item 18 of the Consti¬ 
tution of India to legislate about land 
and, therefore, sanction commutation after 
abolishing jagirs, but to determine the 
heirs as to who would receive the commu¬ 
tation amounts is not the lot of the exe¬ 
cutive under the Constitution. The heirs 
and their shares have to be determined by 
the ordinary courts of the land and to 
those heirs alone the executive can grant 
the shares so fixed. (Para 10) 

(v) Under the Constitution of India no 

Judge of a High Court can do any other 
work than the High Court work. He can 
do other work by the permission of H. E. 
the President. No such permission was 
obtained and therefore the commission 
whose members were the Hon’ble Judges 
of the High Court at Hyderabad, was in¬ 
competent. (Para 10) 

(vi) Hence, the Commission was not the 

proper forum for adjudicating various 
questions that arose from the deceased 
Nawab’s succession case. Case law dis¬ 
cussed. (Para 11) 

(b) Precedents — Obiter dicta — Obiter 

dicta of previous Full Bench is not binding in 
subsequent Full Bench though the latter be a 
smaller Bench. . (Para 8) 

(c) The Salar Jung Estate (Administration) 
Regulation No. 34 of 1358 F and Nawab Salar 
Jung Bahadur I Administration of Assets) Act 
39 of 1950 — Validity. 


The object of the Regulation No. 34 of 
1358 F and the Act 39 of 1950 being the 
preservation of the property pending ascer¬ 
tainment of heirs is valid. (Para 10) 
Peerbhoy and Syed Mohd. Ahsan Abidi, 
for Appellant; B. N. Shastry and others, for 
Respondents. 
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PALNITKAR C. J.: I have had the advan¬ 
tage of reading the judgments prepared by my 
learned colleagues, Dr. Justice Siadat Ali Khan 
and Mr. Justice Srinivasaehari which they 
are about to pronounce. I agree in main with 
the reasoning of Siadat Ali Khan J. and the 
conclusions therein. 


(2) With regard to the proviso to Section 21 
(2) of the Hyderabad (Abolition of Jagirs) 
Regulation, I have expressed my views in the 
case of — ‘Abul Fatah Khan v. The State of 
Hyderabad’, (AIR 1953 Hyd 100 FB) & it is un¬ 
necessary to repeat the reasoning given therein. 

(3) SIADAT ALI KHAN J.: This is the suc¬ 
cession case of Nawab Salar Jung. Nawab Salar 
Jung III, grandson of the illustrious Salar Jung 
I, died on 2nd March 1949 leaving enormous 
private property and a big jagir. He left no 
issue but this did not prevent numerous persons 
from claiming to be his heirs. On 31st May 
1949 H. E. H. the Nizam appointed a Commis¬ 
sion consisting of Hon’ble Judges of this Court 
to inquire into and report on the succession of 
the late Nawab. The terms of reference were 
as follows: 

1. Whether the jagir of Salar Jung escheated 


to the Government. 

2. If not, who are the heirs of Salar Jung 
according to the sanads of (or?) otherwise? 

3. Who are Salar Jung’s heirs to his private 
property and what are their respective 
shares? 

4. What should be deemed to be the private 
property of Salar Jung which can be dis¬ 
tributed among his heirs? 

5. Whether the late Nawab has left any will 
and if so, what is the effect thereof on the 
questions mentioned above? 

The Commission started enquiry on 19 ' 6 : l9 £ 9 
)ut a stay order was obtaihed by some of tne 
ilaimants. and now one Tahera Begum wno 
>rofesses to be the sister of Husaini Begum, 
vife of Nawab Salar Jung II has filed an 
tpplication dated 13th December 1950 for tne 
ssue of a writ of Certiorari, Mandamus and 
Prohibition. Her allegations are briefly; tnai 
he Commission has no judicial I^ wers . and 
s quite powerless against the Committee 
Management established first by Regulati n 
14 of 1358 F. and continued and confirmed oy 
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the Nawab Salar Jung Bahadur (Administration 
of Assets) Act No. 39 of 195u as the Committee 
has not carried out its orders; that even if the 
Commission had powers, H. £. H. the Nizam 
l has now no powers to sanction the report of 
r the Commission; that only the Hyderabad Gov¬ 
ernment or the Union Government could sanc¬ 
tion the report and would thus be Judge in 
their own cause; that enquiry by a Commission 
J j is discriminating; that tne ordinary course of 
law under which a claimant could seek redress 
M has been blocked and the petitioner has been 
* deprived of her valuable right of approach to 
seek justice before a common court of law; 
that, therefore, Respondent No. 1, the Hydera¬ 
bad State, and Respondents 2 and 3, the Hon’ble 
Judges of the High Court, in their capacity of 
Members of the Commission, should be prohi¬ 
bited from proceeding further with the enquiry; 
that the case should be transferred to a court 
of law; that the Nawab Salar Jung Bahadur 
(Administration of Assets) Act No. 39 of 1950 
should be declared void and ultra vires the 
Constitution of India; that the order dated 31st 
May 1949 under which the Commissicn is con¬ 
stituted should also be declared ultra vires and 
void; and that the Hyderabad State and the 
Committee of Management should be directed 
not to alienate, transfer or do any other act 
prejudicial to the interest of the claimant. Some 
other claimants also put up an appearance and 
they number 5 to 13 in the array of the res¬ 
pondents. The whole case was referred by a 
Division Bench to this Bench. The arguments 
of the learned advocates of the parties were 
heard at many a hearing. I record my opinion 
below. 

< 4 ) As the whole case has been referred to 
i Bench it is not necessary to reproduce 
/Verbatim a H the eight questions that the Divi¬ 
sion Bench framed in its order of reference, 
briefly these questions are: 

1. Whether the appointment of the Commis¬ 
sion is valid or it contravenes Article 14- 
of the Constitution; 

2. Whether the Commission could continue 
to hold enquiry after the advent of the 
constitution; 

3. Whether the Commission can be deemed 
to be a civil court; 

4; Whether proviso 2 to S. 21 (2) of the Jagir 
Abolition Regulation 1358F. covers pro¬ 
perty of a Crown Grant only or whether 
« iL ex i ends , t0 P riv ate property also; 

5. Whether the said proviso is consistent with 
the Constitution; 

6. Whether the application of Atiyat Law 

to the parties to the suit would be dis¬ 
criminatory; 

7. Whether appointment of a Commission for 
mgh noblemen is not discriminating and 

o Judicative of inequality and 

8. What is the authority that would be com- 

\ the 6 Commission? 1 * ' h6 rec ° mm “‘lati<>ns oC 

of ( S v h w e «?? M? no <J uestion as to the powers 
£1# ** Nlzam to aopoint a Commission 

•Lius was conceded by the Bar. It was th* 
usual practice in the case of big noblemen Tht 
only question, therefore, is: whether Thf 

^t, 0 *‘he Constitution AcMhe Ippoininln? 

s* 111 be deemed to be valid. The anS 
jjjent and the continued enquiry bv th* 

■ mission is impugned not onlj J? fi 




discrimination forbidden by the equality clause 
of the Constitution Act but also on the ground 
that on the advent of the Constitution Act, the 
sovereign powers of H. E. H. the Nizam were 
brought to an end and, therefore, when the 
source became dry, the Commission cannot 
thrive or continue to function and it should also 
stop work. 

Taking the point of discrimination first it was 
argued oy the learned Counsel, Sir Sultan 
Ahmed, that Government has power to classify 
and its classification cannot be questioned if 
there is a reasonable basis for it; that having 
regard to the status of the deceased Nawab and 
vastness of his property, there was a reason¬ 
able basis for classification and that, therefore, 
argument from the equality clause is*untenable. 
The learned Counsel argued further that no 
doubt the application of two procedures has 
been tabooed by the Supreme Court in — ‘Lach- 
mandas v. State of Bombay’, AIR 1952 SC 235 
and in — ‘State of West Bengal v. Anwar Ali\ 
AIR 1952 S C 75, but it cannot be argued in 
the case under consideration that the Commis¬ 
sion will apply any other procedure than the 
Indian Civil Procedure Code, for, under the pro¬ 
visions of Circular No. 10 of 1338 F. the Hyde¬ 
rabad Civil Procedure Code, applicable to all 
other civil causes, will apply to the enquiry 
oy the Commission also; that as contended by 
the learned Advocate-General in para. 3 of his 
• | . was, as a matter of fact, 

a civil court; that having regard to Art. 227 
and Art. 136 of the Constitution Act there will 
be two rights of appeal, one to this court and 
• e . t0 the Supreme Court; that as held 
in ‘AIR 1952 S C 75 absence of power of trans¬ 
fer of cases alone is not sufficient to indicate 
discrimination; and that, therefore, not only the 
Commission will apply the same procedure but 
there will be no discrimination on the grounds 
of power of revision, appeal and transfer. Thus, 
he concluded that the argument from the equa¬ 
lity clause of the Constitution Act is untenable. 

Regarding the proviso to S. 21 (2) of the 
Jagir Abolition Regulation he referred to the 
ecent Full Bench — ‘Ahmad-un-Nissa Begum 

Y: ? t; \ te ° f R y d - • 1L R (1952) Hyd. 595 (FB) 
(5 Judges) case of Kamal Yar Jung’s succes- 
?i°" 5 “ft urged that there it was held by ml 
S f that pending proceedings are saved by 
virtue of this proviso and, therefore, an enauirv 
by the Commission which started to function 

ho 16 ad , ve , nl of the Constitution Act cannot 

be challenged because of its promulgation 
The last important point made by the learn 
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State of West Bengal v. Anwar Ali\ AIR 1952 
S C 75: 

“All persons are not, by nature, attainment or 
circumstances, equal and the varying needs 
of diilerent classes of persons often require 
separate treatment, and. therefore, the pro¬ 
tecting clause has been construed as a guaran¬ 
tee against the discrimination amongst equals 
only and not as taking away from the State 
the power to classify persons for the purpose 
of legislation. This classification may be on 
diilerent basis. It may be geographical or 
according to the objects or occupations or the 
like. Mere classification, however, is not 
enough to get over the inhibition of the Arti¬ 
cle. The classification must not be arbitrary; 
but must be rational, that is to say, it 
must nol only be based on some qualities or 
characteristics which are to be found in all 
the persons grouped together and not in others 
who are left out but ‘those qualities or cha¬ 
racteristics must have a reasonable relation to 
the object of the legislation’. In order to pass 
the test, two conditions must be fulfilled, 
namely, that the classification must be found¬ 
ed on an intelligible differentia which dis¬ 
tinguishes those that are grouped together 
from others and that dilferentia must have 
a rational relation to the object sought to be 
achieved by the Act. The ditlerentia which 
is the basis of the classification and the ob¬ 
ject of the Act are distinguishing things and 
what is necessary is that there must be a 
nexus between them.” 

This will show that the State may classify a 
group of persons on the basis of difference in 
circumstances and that will not constitute dis¬ 
crimination, but that to get over the inhibition 
of the Art. 14, the classification must be na¬ 
tional, that is, must have a reasonable relation 
to the object of the legislation. The question 
therefore, arises whether the classification made 
by the Firman-e-Mubarak by which the Com¬ 
mission was appointed is reasonable and has a 
reasonable relation to its object. The object is 
nowhere given in the Firman, but, as alleged by 
the learned Counsel, it was the status of the 
deceased Nawab and the vastness of his pro¬ 
perty and the fact that the property covered 
not only Crown grants but valuable private 
property. I concede fully that all these make a 
wholly plausible case for classification and sepa¬ 
rate treatment. But let me examine it a little 
more closely. 

The reasoning would have been irresistible 
had the circumstances been the same as that in 
which the Firman-e-Mubarak was issued and 
the Commission was appointed. Considerations 
that have force in the hey-day of the jagirdars 
with all their pomp and parapharnelia look 
small in the days of the Republic when all the 
jagirs have been abolished, and commutation 
amounts bearing a nominal proportion to the 
income of the jagirs alone are their paltry sub¬ 
stitute. I believe I will not hurt the sentiments 
of anybody if I state that today the words ‘big 
noblemen’ sound more or less a mockery. 

It is true that the ‘Arzdasht’ read at the in¬ 
stance of Sir Sultan Ahmed, by the learnel Coun¬ 
sel, Shri Mir Akbar Ali Khan, embodied the con¬ 
sent of the Amirs of the Paigah & the late Sir 
Maharaja Kishen Pershad, the enquiries into the 
succession cases of big noblemen should be 
made by a Commission. But not only this 
Arzdhasht also was submitted in the hey-day 
of the jagirdars and the mighty Amirs of Paigah 


but was even much prior to the Police Action. 
Further it is also an undisputed fact that the 
reason why separate commissions or Tribunals 
were appointed was that it was considered 
beneath the dignity of the big noblemen to the 
(be?) subjected to ordinary process of the Civil 
Courts. This is evident from the Firman re¬ 
ferred to by the learned advocate, Mr. Peer- 
bhoy, namely, the Firman dated 2nd April 1895, 
by which the deceased Nawab was exempted 
lrom the jurisdiction and the processes of the 
civil courts of the State. 

I repeat that all this has changed completely. 
Tnere remains no indignity as there exists no 
landed gentry. Almost all the claimants who 
claim to be the heirs of the deceased Nawab do 
not belong to the class of big noblemen and the 
subject of enquiry is no longer big jagirs but 
only right to commutation amounts and pri¬ 
vate property. In the circumstances there does 
not appear to be sufficient ground for a separate 
treatment. The vastness of the property is no 
bar, because the First Court, City Civil Court, 
has unlimited pecuniary jurisdiction. 

Regarding the argument that by virtue of 
Circular No. 10 of 1358 F. the ordinary Civil 
Procedure Code is applicable, it should not be 
forgotten that it was in the words of the Cir¬ 
cular applicable only ‘as far as possible*. It 
cannot be said that it was wholly applicable, 
because, had it been so applicable there would 
have been appeals. It is a question here whe¬ 
ther there would be right of two appeals. The 
learned Counsel argued from Arts. 227 and 136 
that there will be two rights of appeal even* 
from the decision of the Commission. But sure¬ 
ly Art. 227 refers only to the revisionary powers 
of the High Court and not to its appellate 
powers and Art. 136 is about leave for appeal to 
the Supreme Court. Leave for appeal to thefj 
Supreme Court is something different from a 
vested right of appeal. The one cannot be 
refused; and the other can be refused. 

Besides, it has not been denied that Atiyat 
Law has a peculiar procedure of its own which 
is embodied inter alia in Circular No. 17 of 
1312 F.; and the commission will have to apply 
it. Hence, strictly speaking, there appears to 
be no escape from the fact that there would be 
here two procedures. If this case is to be tried 
by the ordinary civil courts, the Civil Proce¬ 
dure Code and its complementary Acts like 
Civil Court Act would apply; but if it is to be 
tried by the Commission, no doubt the Civil 
Procedure Code will apply, but will apply only 
'as far as possible’ and Circular No. 17. wlU 
also apply, with the result that there wil be 
no vested right of appeal and. the right or 
appeal to the Supreme Court will depend upon 
the decision of the Supreme Court on a peti¬ 
tion of leave to appeal. 

Regarding the further argument that right 
of transfer has been held in the Bombay case 
not to be material, I concede that it may not 
be material, as two Hon’ble Judges or tnis 
Court are members of the Commission; but. i 
should not be forgotten, that in spite of tnus- 
the Writ application under consideration nas 
been filed and a stay order has been taken irom 
a Division Bench of this Court to stay the pro¬ 
ceedings of the Commission. 1 he. applicatj 1 u 
leaves no doubt that the. petitioner to not at an 
satisfied. It is to be noted further that duri g 
the period wherein H. E. H. ^ Nizam ha ^ 
vereign powers, he used to dnect 
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should be made & executed as the decree of a 
civil court by a court which he used to name. 
It is for consideration whether H. E. H. or his 
Government can now exercise the same powers, 
as, it does not appear that the power has been 
conferred on them by any statute. Moreover, the 
Jagir (Abolition) Regulation 1358 F. has been 
promulgated by the Military Governor and 
certified, confirmed and maintained by the 
Union Parliament. Its section 21 (2) has made 
all claims about jagirs to be justiciable by the 
ordinary civil courts of the iand. Having re¬ 
gard to all these facts it appears to me quite 
clear that the enquiry by the Commission will 
result in discrimination and will be violative of 
Art. H of the Constitution Act and I hold ac¬ 
cordingly. 

(7) I pause here and reflect further. Of 
course as held in ‘(1913) 232 U S 499 (sic) (he 
State has a right to the fixation of the jurisdic¬ 
tion of the courts and the formations of various 
courts. Again as mentioned in Cooley’s Treatise 
on Constitutional Limitation, Vol. II. page 754: 
“Every State has complete control over th» 
remedies which it offers to the suitors in its 

cour *s.. laws.abolishing one remedy 

where two or more existing may be perfectly 
valid even though the new and the remain¬ 
ing remedies be less convenient than that 
which was abolished and less prompt and 
speedy.” 

And as held by this Court in the case of — 
4 Abdur Rahim v. Pinto’, ILR 1951 Hyd 1 
“Equal protection of law does not mean pro¬ 
tection by identical laws as sometimes it is 
necessary to abridge the ordinary procedure 
in the interests of justice itself.” 

** *? to , b * note d further that as held in — 

tLio of Bomba >’ v. Balsara', AIR 1951 S C 
’ ’ olo! 

“There is nothing wrong prima facie in the 
Legislature according special treatment to per¬ 
sons who form a class by themselves in many 
cases. 

e ? T ect are , the observations 

S C 869 h that J U V ' Un ‘° n ° f India ’’ AIR 1950 

‘A law which relates to one person or a class 

is n0t u ? co ? stilu «°nal if there is 
sufficient reason or basis for it ” 

rftn f K^ il i lis in ? is . Co . ns titutional Law at page 

“Thp fS°f^ a t de S ,' milar obs ervations. namely: 
The fact that only one person is affected is 

the 1 Faws f ”° f dGmal ° f the eqUal P rotecti °n of 

AjS-S* eoes without saying that as held in — 
Bharat Bank Ltd. Delhi v. Employees of the 
Bank Ltd. D e l ¥ . AIR S“s c l«f 

“The fact that the Government has to make a 

Tribunal' 0 ?* * ‘f the flnal dec ^n rftht 
tribunal is not in any way inconsistent with 

the view that the Tribunal acted judicially ” 

\ Lu e car ?; u ”y considered all the above learn 

tn t°ho Servatl0ns and my reflection on them leads 
to the same conclusion that if there be ^ sum 

fa&WSi&gB 
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whether the Firman-e-Mubarak constituting the 
Special Commission for inquiring into the suc¬ 
cession of the late Nawab Salar Jung proceed¬ 
ed upon sufficient and reasonable basis. After 
careful consideration I do not find any reason 
to vary my observations in the preceding para. 

4 of this judgment. The times have completely 
changed. The jagirs have been abolished. The 
landed gentry is no more and, therefore, the 
reasons which actuated the Firman-e-Mubarak 
have evaporated completely and, therefore, in 
the changed circumstances the continued func¬ 
tioning of the Commission cannot be held to 
have proceeded upon a reasonable classification. 

.Moreover, though the subject has no vested 
right in any remedy, he may reasonably claim 
that if there is no sufficient and good reason 
for separate treatment, the remedies available 
for every other person should be available to 
him also. I think, that is the reasoning upon 
which the Supreme Court in the case of — 
‘Lachmandas v. State of Bombay*, AIR 1952 

5 C 235 has held that: 

“Any deviation or departure from established 
procedure amounted to a discrimination and, 
therefore, violative of Art. 14 of the Consti¬ 
tution.” 

Thus my reflection on some of the cases cited 
or references made leads to the same conclusion 


as in the preceding paragraph that the inquiry 
by the Commission will result in discrimina- 


tion and will be violative of Art. 14 of the 
Constitution Act and again I hold accordingly. 

(8) Regarding the argument that, as the en- 

r y «K the Comi ? lission was pending at the 
ime of the promulgation of the Jagir (Aboli- 
tion) Reflation, it is saved by the proviso to 

h m un eSr ! hat UliS ^ men! is flsowh’ol- 
b untenable In my opinion the proviso saves 

!n e »h eX1St -j g u aw . : the existin g law as defined 
n the said Regulation itself includes the Ativat 

law; and Atiyat Law is a creature of the prero- 
gatives of H E. H. the Nizam. It cannot ^ 

A^thn^n afte - r the advent of the Constitution 
Act, the sovereign power of H. E. H. the Nizam 

inciting the prerogatives, do no longer exist’ 

Lt° U £± more expUcit on this point S 



Sovereign’; for, not only this has bSn the sub" 

prerogatives of H F w tv,** m P° wels and 



It Isaacs *S£M *t '? ole K ground 

prerogative is covered by the statute* 3 ^® 
the statute that rules.” statute, it is 

But, as already stated above » j 

Stutiona C i e mattere o*? pre-cSnstuSuon A^ 5°^ 
No. 17 ol 1312 F. or 
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or No. 19 of 1332 F. or any other Circular or 
other statute law cn constitutional or Crown 
grant matters, the whole ground of the Crown 
grants was not covered by any Statute and, 
there was express saving in favour of the in¬ 
transigent nature of the prerogatives oi the 
Sovereign and, therefore, this argument cannot 
be deemed valid. It is also an undeniable fact 
that it was not the case that H. E. H. the Nizam 
invariably accepted the report of the Commis¬ 
sion. There are instances in which he appoint¬ 
ed a second Commission after receiving an 
unpalatable report of a lirst Commission; and 
there exist instances of his sanctioning virasat 
to persons totally different from those recom¬ 
mended by the Commission. No doubt, such 
instances were few and far between; but they 
indicate and prove the existence of the intran¬ 
sigent and transcendental prerogative. I may 
even state that even if there had been no soch 
instance, it cannot be denied that in Atiyat Law 
every grant was a fresh grant and the sanction 
was entirely at H. E. H. the Nizam’s will. Hence 
it cannot be said that the personal law was 
invariably applied or its invariable application 
detracted from the prerogative. The proviso 
under consideration is, therefore, undoubtedly 
bad and ultra vires the Constitution because it 
saves the royal prerogatives which do not and 
cannot find any place in a Republican regime. 

The view cannot be subscribed to that H. E. H. 
ihe Nizam used to sanction the report of the 
Commission as the Head of the Government 
only, because the Hyderabad Judicial Committee 
cases already referred to, namely, ‘25 Deccan 
L R 1 and 35 Deccan L R 887’ have held that 
the sanctioning of a grant was in exercise of 
his royal prerogative qua Sovereign. Amend¬ 
ment to Art. 31 by Art. 31A also does not save 
this proviso; for what was saved by this arti¬ 
cle was “the acquisition of any estate or any 
rights therein or the extinguishment or modi¬ 
fication of any such rights.” The proviso to 
S. 21 (2) of the Jagir (Abolition) Regulation 
does not provide for the acquisition of any es¬ 
tate or any right therein or the extinguishment 
or modification of acquisition of any estate or 
right therein. The proviso safeguards only 
the ‘existing law’ and the ‘existing law’ of sanc¬ 
tioning succession proceeding is. in my opinion, 
violative cf the Constitution Act, as it saves 
the royal prerogative of sanctioning succession 
and denies the statutory right of appeal, and 
is, therefore, discriminating. 

(9) Now I pass on to the argument from the 
Kamal Yar Jung’s succession case. It is argued 
that this proviso has been expressly held to be 
ir.tra vires of the Constitution Act by the ma¬ 
jority of the learned Judges who decided that 
case. This is so. But I am persuaded that as 
the question in Kamal Yar Jung’s case was: 
whether the report of the Commission could be 
sanctioned by the Chief Minister of the time, 
the pronouncement of the majority on the 
auestion of the proviso to S. 21 (2) of the Jagir 
(Abolition) Regulation was OBITER DICTA and. 
therefore, is not binding on this Full Bench, 
although it is a smaller Bench. There, the 
question centered round the order of San M. 
K. Vellodi. the then Chief Minister, whether 
it shouV] be held valid or not. Arguments for 
tho most part ranged under Arts. 166 and 154 
(2) of the Constitution Act and S. 13 of the 
Ativat Enquiries Act. All this is not germane 
to the questior under consideration now, which 
is: whether the Commission can continue to 


function. Thus I am clearly of the opinion 
that the pronouncement of their Lordships of 
the majority was OBITER DICTA and, there¬ 
fore, this Bench is fully entitled to differ res¬ 
pectfully from the OBITER DICTA pronounce¬ 
ment. 

(10) There remains a few minor questions: 
one is the argument of the learned Counsel, Sir 
Sultan Ahmed, from the case of — ‘Murtaz^ 
Husain Khan v. Mohd. Yasin Ali Khan’, 43 Ind 
App 269 (PC). I have already stated what the 
argument is al the end of para. 3 of this judg¬ 
ment. Briefly, it is this: that having regard 
to the principle of Moslem Law that there can¬ 
not be two devolutions of property, the Atiyat 
property of the deceased Nawab would also be 
deemed to have devolved along with the pri¬ 
vate property as soon as the deceased Nawab 
breathed his last and vice versa; that as the 
petitioner, Tahera Begum, has not claimed any 
share in the Atiyat property and she is de¬ 
prived by custom from claiming any share in 
the Atiyat property, the same principle of ex¬ 
clusion, because of the principle of devolution, 
will apply to the private property; that, no 
doubt, as held in the Privy Council case re¬ 
ferred to above, a dilTerent custom can be 
proved in respect of private property, but the 
onus of proof will be on the petitioner; and 
that as Tahera Begum has not claimed any 
share in the jagir property, that fact tant- 
amounts to an admission of exclusion and that 
admission should operate against the Matruka 
property as well and, this Writ petition should 
be dismissed because of the operation of the 
principle. 

I am afraid this is a wholly untenable argu¬ 
ment, for in the first place, ‘43 Ind App 269 
(PC)’ was not a case of Crown Grant. It was 
about ‘Non-Talukdari* property and hence the 
principle of one devolution cannot apply here 
to a Crown Grant property wherein there is 
no succession, as every grant is a fresh grant. 
Secondly, the Crown Grant property also can¬ 
not go the way of private property because or 
the one devolution principle, for before a grant 
is conferred it cannot be said to devolve; and 
regarding exclusion by custom and by not 
putting up a claim, the question of custom has 
still to be proved by evidence and not claim¬ 
ing a share in the Crown grant property is 
also not conclusive. I was so far speaking from 
pre-Constitution days. Coming to post-Constitu- 
tion times, of course there is no bar to the 
vesting of the property. The property may 
have vested in the heirs of the deceased Nawab 
simultaneously and in splitseconds, with his 
last breath. But who the heirs are has to be 
found only after protracted and lengthy liti¬ 
gation. Thus this argument. I am afraid, is 
neither correct nor very helpful. It. however, 
leads to a consideration of the validity of the 
Salar Jung Estate (Administration) Regulation 
No. 34 of 1338 F. (1358?) and the Nawab Salar 
Jung Bahadur (Administration of Assets) Act 
No. 39 of 1950. The learned advocate, Mr- 
Pheerbhoy, has challenged their vali^ty. But 
it is evident that their object being the preser¬ 
vation of the property pending as 5 er J i ^“^ 
of heirs, their validity is beyond QiiJgJ 
Neither S. 4 of the Regulation nor S 8 of th 
Act bars any claimant from laying recourse 
to a court of law and. therefore, the argume^ 
that they do so prevent is I am afraid, inco 
rect The power behind them is in item 
the concurrent list of Sch. VII of the Constitu- 
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tion Act: where both the Centre and the 
States are empowered to legislate on "Adminis- 
trators-General and Trustee.” I pause here to 
consider whether I should have taken a dis¬ 
tinction between the Crown grant and the pri¬ 
vate property should have dealt with them 
separately. Having regard to the conclusions I 
have arrived at about the incompetency of the 
Commission, the admitted validity of the Jagir 
(Abolition) Regulation and therefore of its S, 21 
(2), whereby the Atiyat property has also be¬ 
come justiciable by the ordinary courts. -and 
the finding that proviso to S. 21(2) being ultra 
vires the Constitution Act, no distinction bet¬ 
ween the two kinds of the property appears to 
be necessary and I, therefore, did not take any. 

I should, however, make this clear that the 
State Government has power under Sch. VII, 
item 18 of the Constitution Act to legislate 
about land and. therefore, sanction commuta¬ 
tion after abolishing jagirs: but to determine 
the heirs also who would receive the commuta¬ 
tion amounts does not seem to be the lot of 
the executive under the Constitution Act. The 
heirs and their shares will have to be deter¬ 
mined by the ordinary courts of the land and 
to those heirs alone the executive can grant 
the shares so fixed. I have discussed these 
points in the ‘Kamal Yar Jung’s case’ (Ahmad- 
un-Nissa Begum v. State of Hyderabad’, ILR 
(1952) Hyd 595) and I need not, therefore, de¬ 
tail further the reasoning here. 


inquire and report. The management of the 
estate may remain with the Committee as it 
is but a Trustee for the heirs to be, and both 
the Regulations 34 of 1358 F. and 39 of 1950 
A.D. are not void. The parties may go to the 
law court to have their claims settled. In 
view of the circumstances of the case we direct 
that the parties should bear their own costs. 

(12) SRINIVASACHARI J.: This case re¬ 
lates to the estate of one of the foremost 
noblemen of Hyderabad, Nawab Salar Jung III, 
who died on 2-3-1949. Immediately after his 
death, the Nizam issued a ‘Firman’ or. the 23rd 
of May 1949 constituting a Commission to en¬ 
quire into the succession to the estate of the 
jate Nawab with regard to his jagir and non- 
jagir properties. This Commission which was 
constituted by H. E. H. the Nizam was direc¬ 
ted to enquire into and report with regard to 
the following matters: 

(i) Whether the jagir of the Nawab escheat¬ 
ed to the government by reason of his 
having died issueless; 

(ii) If not, who are the heirs of the Nawab; 

(iii) Who are the heirs of the Nawab in so far 

as his private property was concerned; 

(iv) What is the extent of the private pro¬ 
perty which is divisible among his heirs- 
and 


One more point; that the Commission is in¬ 
competent because its members are the Hon’ble 
Judges of this Court and under the Constitu- 
tion Act no Judge of a High Court can do any 
other work than the High Court work. But, 
evidently, he can do other work by the permis¬ 
sion H. E. the President although as a mat¬ 
ter of fact, to the best of my knowledge, the 
said permission has not been obtained. Hence 
this argument is not of much force. 

Lastly it was argued that as the deceased 
S a ^ h h d H n0t °u n1 ^ iafon P ed the Government 
that hoth h fi? n °, h ? lr but . has also lef ‘ a will; 

escheatiL ^ 56 *, 30 ^ are 111 fa y our of the estate 
escneating to the Government; and, therefore 

ifs <Sl Vernment T iS interested and is a Judge in 
a S fJii Vn c ? use - 11 appears to me that there is 
b fu 6 ' and il is in confusing the Com- 
Wlth . the Government. As far as the 
competency of the Commission is concerned it 

artL^ir 681 !, 0 ^ ° n 1116 ground 

?/? d , learned Government Advocate, Shri 

General Vaidya and the learned Advocate- 
oenerai, shri Rajaram Iyer, have stated that 

strafy* objec,io - ^ 


< v > P ld the N awab leave any will and what 
is the effect thereof in regard to the 
distribution of the property? 

In pursuance of the above direction, the Com- 
™ S f‘° n commenced its enquiry by issuing 
chil . ca| Jing upon all parties, who had any 
r re ‘V he «rt«te of the late Nawab. to a l 
pear before the Commission and file their 
respective claims. A number of persons ap- 
f ear , ed , before the Commission and put for- 

of tho Com J eS?6CU , V ? Claims - The members 
of the Commission felt that it would facilitate 

the enquiry if the proceedings relating to 'ati- 

m ‘nnn°n P r rt H and the P roceed ings pertaining 
to non-atiyat property were split up and en- 

quiry was conducted independents and so 

that was done. The Commission framed the 

ssues arisin e out of the pleadings 

to fid tC th f. parties were »£ 

Th* ^ Uo ^ ri > mandamus’ and ‘prohibition’ 
The Petitioner impeached the constitution of the 
Comm.^ on ifcelf on various grou££priiS? 

itdtoSli*!? 6 tri - bUDal °° m not exist as 

Cnnctih?^ the . Provisions of Arts. 14 and 15, 

tuU ? n ° £ India - The petitioner also 
questioned the validity of the Nawab Salar 
(Administration of Assets). Act. Act fu 

* i he -ptar? 2is A SpuSttS 

proceedings before t^oxnSio^came £ 
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a standstill thereafter. The petitioner filed an¬ 
other application on 25-1-1951 seeking the 
leave of this Court to add further grounds 
in the application. 

(13) In this writ application, the petitioner 
impleaded the State of Hyderabad being res¬ 
pondent No. 1, the Hon’ble Judges constituting 
the Commission being respondents 2 and 3, the 
committee appointed for the management of 
the estate of the late Nawab being respondent 
No. 4, and those persons who put forward their 
claims to a share in the estate of the late 
Nawab. These are respondents Nos. 5 to 13. 
Counter was filed on behalf of respondent No. 
1, the State of Hyderabad. The Attorney-Ge¬ 
neral of India filed a separate counter to that 
portion of the petitioner’s application impeach¬ 
ing the validity of Act 64 of 1950 by adopting 
the counter of respondent No. 1, in so fax as 
this question was concerned. Respondent No. 4, 
the Committee filed a separate counter more 
or less on the same lines as those of the res¬ 
pondent No. 1. Respondent No. 5, Khurshid 
Begum was one with the applicant and sup¬ 
ported her contention. Respondent No. 6 op¬ 
posed the petition. Respondent No. 7 support¬ 
ed the application. 

(14) I would summarise the main contentions 
of the petitioner in invoking our jurisdiction 
under Art. 226 of the Constitution of India. 
They are as follows: 

(a) The Commission as constituted by H.E.H. 
the Nizam is not invested with all the powers 
of a court; 

(b) There is no sanction behind the orders 
of the Commission and, therefore, the Com¬ 
mission cannot enforce its orders; 

(c) Even if such a Commission could be 
constituted under the powers vested in the 
Nizam before the coming into force of the 
Constitution such a Commission cannot have a 
legal status after 26-1-1950 and it is clearly 
‘ultra vires’; 

(d) The Constitution of a special court for 
the purpose of enquiry into a particular case 
clearly offends the fundamental right grant¬ 
ed under Art. 14 of the Constitution as the 
right of equality before the law is infringed. 

(15) Before I deal with the various conten¬ 
tions raised in this case it is just as well that 
I refer to the state of the law in Hyderabad 
with regard to jagirs. 

(16) The estate left by the late Nawab con¬ 
sists of two kinds of properties: (1) ‘atiyat’ 
property or property granted by the Nizam 
to the forefathers of the Nawab being in the 
nature of a crown grant and (2) ‘non-atiyat’ 
property, other assets consisting of movable 
and immovable property. The attributes of 
these kinds of properties are different in so 
far as succession to such properties is con¬ 
cerned. The first principle relating to ‘atiyat’ 
property is that it is a grant by the sovereign 
to a parti- ilar individual and on his death the 
fiction of the ‘atiyat’ law is that it reverts to 
the sovereign and there is a fresh grant by the 


sovereign in the name of his heir or successor, 
although as a matter of practice the jagir is 
only granted to the legal heir. Another fea¬ 
ture about the ‘atiyat* property is that all mat¬ 
ters relating to such property would be heard 
& determined not by the civil court but by the 
special courts, called the ‘atiyat* courts, which 
would have exclusive jurisdiction over these 
cases relating to such property, the Nizam is¬ 
sued a ‘Firman’ which has been embodied in 
a Regulation Code, Regulation No. 34 of 1331 F. 
According to this Regulation, on the death of a 
jagirdar, the person who claims to be entitled 
to succeed to the deceased jagirdar had to ap¬ 
pear before the Taluqdar in cases where the 
annual income of the jagir did not exceed 
Rs. 2,500 and in all other cases before the ‘Ni- 
zim-i-atiyat’ (officer in-charge of Crown grants). 
These were the courts established to deal with 
cases relating to the ‘atiyat* property. Indepen¬ 
dent of and quite irrespective of these special 
courts, where the estate was a big estate and 
related to noblemen who were called Umarai 
Uzam (High Noblemen) the Nizam used to con¬ 
stitute special commissions or tribunals for 
facility of enquiry and quick disposal. The 
power of the Nizam to constitute such special 
courts was well recognised, because he 
had vested in him the legislative, judi¬ 
cial and executive powers. In this 
connection, the leading case of — ‘Raja 
Pratabgir v. State of Hyderabad’, reported in 
35 Deccan L R 153 would be in point. It is 
abundantly clear, therefore, that the establish¬ 
ment of a Special Commission to enquire into 
the succession to the estate of the late Nawab 
was quite valid and constitutional according 
to the law in force at that time. The Commis- t 
sion was appointed in May 1949. 

(17) On 14-8-1949, the Jagir Abolition Regu¬ 
lation No. 69 of 1949 was passed under which 
all jagirs were abolished and all claims relating 
to a jagir or to any share in the income thereof 
were to be entertained and decided by the ap¬ 
propriate civil court. This enactment, therefore, 
put an end to the special courts that had been 
established for the determination of the jagir¬ 
dar, for after this enactment there was no 
question of the grant of a jagir as such. A 
provision, however, was made in this enact¬ 
ment that in so far as those cases, which were 
pending enquiry at the time when this enact¬ 
ment came into force, were concerned, 
the enquiry was to be completed 
cording to the existing law, viz., the 
law relating to ‘atiyat* property. It is well 
known that the ‘atiyat’ courts were primarily 
courts, which after making the necessary en¬ 
quiry and investigation, generally subnuttea 
their recommendations to the Nizam, who ac¬ 
corded his sanction to such recommendations. 
The position was that it was only after tne 
sanction was accorded that thfe findings of t 
‘atiyat* court became enforceable and opera¬ 
tive. Admittedly, this case was pending when 
the Jagir Abolition Regulation came into force 
and according to the proviso to S. 21 ot tne 
above Regulation, the old law had to be fol¬ 
lowed, viz., that the recommendations of tne 
Commission would need to receive the approval 
of the Nizam. 
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(18) As pointed out by me above, inasmuch 
as the estate left by the Nawab consists of both 
jagir and non-jagir properties the Judges con¬ 
stituting the Commission would be bound to 
apply the special law relating to Crown grants 
so far as the jagir property was concerned and 
the personal law would be applied in so far as 
the other kind of property is concerned. It has 
also to be bojne in mind that the law that 
would be applied would be the existing law 
until modified by the legislature, subject how¬ 
ever to this condition that it is not repugnant 
to any of the provisions of the Constitution of 
India. I have now to consider whether the 
coming into force of the Constitution would 
affect the continuance of the proceedings before 
the Commission. I am of opinion that it can¬ 
not have any such efTect. It has to be re¬ 
membered that this legislation, namely, the 
Jagir Abolition Regulation of 1949 was certified 
under Art. 31(6) of the Constitution of India, 
by a Notification dated 25-4-1950, vide Gazette 
of India, Part (I) S. (I) dated 6-5-1950. The 
result of this was that this enactment could not 
be called in question in any court of law. Sub¬ 
sequently, by the passing of the Constitution 
First Amendment Act 1951, the Jagir Abolition 
Regulation was specified in the 9th Schedule 
and the aforesaid amendment expressly made 
it clear that none of the Regulations mentioned 
in the 9th Schedule nor any of the provisions 
thereof shall be deemed to have been void 
or ever to have become void on the ground 
that such regulation was inconsistent or took 
away any of the rights conferred by any pro¬ 
visions of the Constitution. It, therefore, fol¬ 
lows from this that the provisions of the Jagir 
Abolition Regulation cannot be held to be in¬ 
consistent with any of the provisions of the 
Constitution. The validity of this Constitution 
First Amendment Act was challenged before 
the Supreme Court in the case of — ‘Shankari 
Pershad Singh Deo v. Union of India*, AIR 1951 
S C 458: 64 Mad L W 1005 (SC) and it was 
held in that case that the said Act was ‘intra 
vires’. The provision in an enactment that 
pending proceedings should be concluded ac¬ 
cording to the law applicable at the time when 
the rights and liabilities accrued and the pro¬ 
ceedings commenced has been held to be good 
law by the Supreme Court in the Case of — 
'Ramjilal v. I. T. Officer’, AIR 1951 S C 97: 
1951 SCR 127. 


(19) I shall now deal with the other ground 
on which the Constitution of the Commissioi 
is attacked. The most important ground is tha 
it clearly offends Art. 14 of the Con 
stitution of India. It is stated tha 
while all cases relating to succession to Mus 
•1 ms property used to go before the Ecclesias 
tical Court and after the abolition of the Eccle 
siastical Court would go now before the ordi 
nary civil court, there is no reason why thi 
distinction should be made and this case shoul 
he heard and decided by a Special Commissior 
It was contended that all the privileges an( 
advantages that the petitioner would have i: 

f^° r l na ^ co H rt , of law not be had be 
fore the Commission. It was also urged tha 

^° r i ers we * e onl y in the nature of recom 
mendation and were not enforceable until the’ 


received the sanction of higher authority. Arti¬ 
cle 14 of the Constitution reads as follows: 


"The State shall not deny to any person 
equality before the law or the equal protec¬ 
tion of the laws within the territory of India.” 


It has been guaranteed by this provision of the 
Constitution that all persons similarly circum¬ 
stanced shall be treated alike both in privileges 
conferred and liabilities imposed. It has to be 
observed in this connection that this guarantee 
of equal protection in legal proceedings 3oes 
not secure to all persons the same laws and re¬ 
medies. The right of the state of fixing different 
venues of civil action is well-recognised. It 
does not prevent the state also from determin¬ 
ing jurisdiction of its courts. In this connec¬ 
tion, the case reported in 232 United States 
Reports, p. 49D would be in point. Coming near¬ 
er home, the matter has been the subject of 
judicial pronouncement by the highest court in 
the land. It was tersely put by Fazl Ali, J. 
in the well known case of — ‘Chiranjit Lai v. 


Union of India’, 1950 SCR 869: AIR 1951 S C 
41 that a law applying to one person or one 
class of persons is constitutional if there is 
sufficient basis or reason for it. In the case 
before us, it has to be observed that the Nizam 
constituted commissions for the enquiry into 
the succession to the estate of only big jagirs; 
in effect, special commissions used to be con¬ 
stituted for enquiring into the succession to the 
estate of the noblemen class and therefore, 
this can very well be regarded as a lajy, for the 
•Firman’ of the Nizam was the law of the land, 
which applied to one class of persons, viz., the 
noblemen class and it was held by the Sup¬ 
reme Court in the case referred to above that 
if there is a classification it would not be held 
as invalid simply because the law might have 
been extended to other persons and in such 
cases the legislature alone is the best judge. 
Therefore, on the ground of their being no basis 
for this classification the constitution of the 
Commission cannot be attacked and inasmuch 
as under the Jagir Abolition Regulation which 
is good law the existing law alone could be 
applied, the fact that a different kind of law 
other than the present law is being applied 
could not be regarded as a differentiation bet¬ 
ween the general class of people and the jagir- 
dars. Therefore, no inequality could be pre¬ 
dicated in this instance. The same learned 
Judge Fazl Ali, J. observed in the case of — 
‘State of Bombay v. F. N. Balsara’, AIR 1951 
S C 318: 52 Cri L J 1361 (SC): "If a law deals 
equally with members of a weU defined class it 
is not obnoxious and it is not open to the 
charge of denial of equal protection on the 
ground that it has no application to other pep. 
sons.” The learned Judge further goes on to 
say ‘that every classification is in some degree 
ukely to produce some inequality and mere 
production of inequality is not enough." It 
cannot be said that this classification of di¬ 
recting the cases relating to the succession to 

0f V ** 0 ™ Wh ° kn °Wn 8S 

umara-i-Uzam is not a classification based on 
an understandable basis. If there is some urn 
derstandable basis then such a distinction can¬ 
not be said to violate the principles of equality 
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before the law or equal protection of the laws 
'according to the dictum of the Supreme Court 
in the case of — 'State of Bombay v. F N. 
Balsara\ AIR 1951 S C 318: 52 Cri L J 1361 
(SC). His Lordship Fazl Ali, J. observed “I 
find that there is nothing wrong ‘prima facie’ 
in the legislature according special treatment to 
persons who form a class by themselves in 
many cases” (AIR 1951 S C 318 at p. 327). It 
was urged that the petitioners have no right 
of appeal while if the case were to be instituted 
in a civil court that would have the various 
grades of appeals to the superior courts. This 
argument, to my mind, cannot be sustained. 
In this connection, I may straightway point 
out that the right of appeal is not an 
inherent right but it is a right which must be 
conferred by a statute. This doctrine was 
established as early as 1876 and this was sub¬ 
sequently followed by the Privy Council in the 
case of — 'Rangoon Botutcur.g Co. v. Collector, 
Rangoon’, 39 Ind App 197: 40 Cal 21 (PC). 
Therefore, it is clear that the right of appeal 
cannot be regarded as a fundamental right. 
Above all, as regards the remedies available to 
suitor in courts the state has absolute control 
over them and the fact that a suitor is depriv¬ 
ed of any one remedy canr.ot be regarded as 
ollending against the principle of equal pro¬ 
tection of the laws or equality before the law. 
I might in this connection refer to what Cooley 
has said in his ‘Treatise on Constitutional 
Limitation’, Vol. II, p. 754. “Every State has 
complete control over the remedies which it 

offers to suitors in its courts . laws . 

abolishing one remedy where two or more 
existing may be perfectly valid even though 
the new or the remaining remedy be less con¬ 
venient than that which was abolished or less 
prompt and speedy.” That gives a complete 
answer to this part of the argument that the 
petitioner is deprived of the right of appeal. 
The Chief Justice in the full bench case of — 
'Abdul Rahim v. J. A. Pinto’, has rightly ob¬ 
served “Equal protection of laws does r.ot mean 
protection by identical laws, sometimes it is 
necessary to abridge the ordinary procedure 
in the interests of justice itself.” (AIR 1951 
Hyd 11: 52 Cri LJ 1333 (FB) ). 

(20) The application of a law different from 
what would be applied to a similar case today 
according to me cannot be regarded as pro¬ 
ducing inequality and as such offending the 
provisions of equal protection of the laws. 
This view of mine receives support from the 
observations of Das J. in the case of — 'Ramji- 
lal v. I. T. Officer’, AIR 1951 SC 97: 1951 SCR 
127 wherein his Lordship observes “in any case 
the provision that pending proceedings should 
be concluded according to the law applicable 
at the time when the rights or liabilities ac¬ 
crued and the proceedings commenced is a 
reasonable law founded upon a reasonable 

classification.which is permissible.” The 

question of inequality can arise only in the en¬ 
forcement of the laws. The doctrine would not 
come into play unless the law is discrimina- 
torily applied. Apart from all other conside¬ 
rations, the one important consideration in 
these matters cannot be ignored that it is 
upon the party impugning the particular legis¬ 
lation to show that there is no reasonable basis 


for such classification. Professor Willis saysi 
‘The fact that only one person is affected is 
not proof of denial of the equal protection of 
the laws.” (Willis’ Constitutional Law, p. 580). 

( 21 ) It was urged that the Commission can¬ 

not be regarded as a court because its finding, 
is not a final order but only partakes of the' 
nature of a recommendation to be sanctioned 
by the competent authority. This argument 
again cannot hold water. The Commissioner 
has all the powers of a court in so far as its 
proceedings are concerned. It can call upon 
parties to lead evidence, summon witnesses, 
give findings on issues and do all such acts as 
an ordinary court of law would do, and if it 
possesses all those powers, then to say that 
there is anything defective about it cannot be 
justified. The fact that some higher authority 
has to give a formal sanction to its recommen¬ 
dations would not matter. It is nevertheless a 
court. As was artistically put by Fazl Ali J. it 
has not only all the trappings of a court, but 
the power to decide the rights of the parties 
vests in the Commission alone and their rights 
would be finally adjudicated upon by the 
finding of the Commission itself, and the Gov¬ 
ernment’s sanction thereupon is only formal. 
Mahajan J., in the — 'Bharat Bank v. Em¬ 
ployees of Bharat Bank’, observes “The fact 
that the Government has to make a declara¬ 
tion after the final decision of the tribunal is 
not in any way inconsistent with the view that 
the tribunal acted judiciously.” (AIR 1950 SC 
188 at p. 198: 1950 SCR 459).. In — ‘Rex v. 
Electricity Commissioners’, (1924) 1 KB 171 at 
p. 207: 93 LJ KB 390 it was observed “it is to 
be noted that it is the order of the commis¬ 
sioners that eventually takes effect .I know 

of no authority which compels me to hold that 
a proceeding cannot be a judicial proceeding 
subject to confirmation or approval even where 
the approval has to be that of the House of 
Parliament.” It is a judicial tribunal, it is un¬ 
der the supervision of the High Court, under 
Art. 227 and under the appellate authority of 
the Supreme Court under Art. 136 of the Con¬ 
stitution. So this argument also fails. 

(22) In these proceedings the petitioner 
sought to impugn some of the provisions of 
the Nawab Salar Jung Bahadur (Administra¬ 
tion of Assets) Act, 1950 as offending the pro¬ 
visions relating to some of the fundamental 
rights conferred by the Constitution. It was 
argued that S. 4(2) (c) of the above Act inter¬ 
fered with the right of the petitioner to hold 
and dispose of property. 

(23) The Nawab Salar Jung Bahadur (Ad¬ 
ministration of Assets) Act, Act No. 36 of 1950,' 
is an enactment passed by the Parliament of 
India, and it came into force on 21-4-1950. 
Section 4(2) (c) of the aforesaid Act, which is 
being challenged, reads as under: 

“Without prejudice to the generality of the 

powers given to it by sub-section 1, the com¬ 
mittee may for any of the purposes, aforesaid. 

(a) ..•; ?i ;;; J* 

(b) .. 
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(c) transfer in any manner whatsoever the 
assets or any part thereof; 
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\ It isi argued by Mr. IVIohsin that under the 
'Mohammedan Law on the death of the propo¬ 
ses his estate devolves upon his heirs accord¬ 
ing to their respective shares and they hold 
the estate as tenants-in-common. The rights 
, given to the committee to transfer the assets 
f in any manner clearly interferes prejudicially 
with the right of his client to hold and dispose 
of the property which is a fundamental right 
conferred on him under Art. 19, clause (f) of 
the Constitution. Article 19 clause (f) says 
that "all citizens shall have the right to acquire, 
hold and dispose of property.” 

(24) I am afraid there is a fallacy in this 
argument. The Nawab Salar Jung '(Admini¬ 
stration of Assets) Act of 1950 was passed 
primarily for the administration and manage¬ 
ment of the estate by a committee of manage¬ 
ment to be appointed. As the preamble would 
show it was enacted only for the above pur¬ 
pose. The preamble says "an act to provide 
for the administration of the assets of the late 
Nawab Salar Jung Bahadur of Hyderabad and 
for matters connected.” Section 3 of the Act 
also strengthens this view. Section 3 says “all 
the assets of the Nawab shall vest in the Com¬ 
mittee and shall be administered by the Com¬ 
mittee subject to the control of the Central 
Government.” This Act is a central Act pass¬ 
ed by the Indian Parliament and Parliament 
has also the power to legislate in respect of any 
of the matters contained in List III, the Con- 

"I*}’ • No> 11 in the Concurrent 
rjft ls Administrator-General and Trustees” 
The provisions of the Nawab Salar Jung (Ad- 
of Assets) Act are practically 

A? Tu t0 - h0Se of the Administrator-Generals 

W J h fl- <Ur . CU ? 1 , st ?. nces which led t0 the Pass- 
/JSil leglsla ‘ 10n were these. The Nawab 

sistfnl of , 6 a u, ing behind a vast estate con - 
pronertv Th 3 Uable movab,e an d immovable 
claim m J her ® were number of persons laying 
enmrfrJS estate and their claims had to be 
"ft d nto and adjudicated upon. Until 

Sld TJn rigbtful claimants were deter- 
22S5 u„ was th °ught essential that the estate 
mitW an d preserved by a com- 

the lt estate ^o n t a h 8 a e t ment f° r „ the . P rese rvation of 
abte XhL • tbat , eventually it may be avail- 

tniste^s 1 ?^ lh^ tfUl beirs ‘ They merely bold as 
u ^ 0se who may eventually be de- 

0 thl t0 be e .? titled - The Position of this body 
tha? * management is on^y Ske 

Ward, (c h C0Urt of Wards - T he Court of 
Propertv of m th° Wered ^ t0 keep P osse ssion of the 
U<m P o/it° f ifbft ^ rd u ad dispose of any por- 
nothtni IS l£ U ‘bought expedient. There is 

%te g A St this , right ° f ‘he Court 


argument that Mr. Mohsin’s client has a fun¬ 
damental right to hold his share in the pro¬ 
perty is wrong. No one can say today as to 
who would be the heirs entitled to and to what 
shares. Therefore, it is futile to contend that 
any fundamental right has been infringed. 

(25) It was argued by one of the counsels 
appearing for the petitioner that S. 18 of the 
Hyderabad (Abolition of Jagirs) Regulation, 
69 of 1358 F. excludes personal property of a 
jagirdar, from the application of this Regula¬ 
tion and that the Commission had been en¬ 
trusted with the task of enquiring into the 
succession to the private properly of the 
Nawab as well. This enquiry could not be 
continued by the Commission even under the 
proviso to S. 21(2) of the above Regulation. 
The short answer to this is that H.E.H. the 
Nizam had the power to constitute a special 
Commission for enquiring into the succession 
to the estate of a nobleman, Ameeri-Uzam. 
both with regard to jagir property as well as 
non-jagir property. Such a Commission had 
jurisdiction to decide about the heirs and suc¬ 
cessors to the private and non-jagir property 
of the Nawab. 

(26) The advocate appearing for the peti¬ 
tioner stressed a further point in the case, viz., 
that in this case the Government claims the 
property by way of escheat and after the Com¬ 
mission gives its final report, it would have 
to be sanctioned by the same Government. It 
was sought to be urged that this violated the 
well accepted principle of law that no man 
could be a judge in his own cause. The Gov¬ 
ernment, it was said, could not be a party and 
at the same time a judge. This argument has 
no force. The Commission as constituted con¬ 
sists of judges of the High Court who are quite 
independent of the Government which figures 
as a party before them. Their proceedings will 
be judicial, and according to law and establish¬ 
ed procedure. After they come to a conclusion, 
the formal sanction Would be given by the 
head of the administration to conform to the 
procedural law relating to findings of commis¬ 
sions and special tribunals. It is only where 

frnm v a * lkellhood that the judges would 
from kindred or any other cause have a bias 
m favour of the Government that it would be 
wrong for this Commission to act. Such a 
thing cannot be imagined of this bodv of 

ernmp ’ t^ here the 7 6* ve their opinion the Gov- 

«« 6 = 
before £ a , vebeld that ‘he proceedings 

m” ofeXmy So» a ‘th“ 

there was » to discrimination and if 
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Art. 14 the proceedings before any commission 
or special tribunal which were at variance 
with the ordinary procedure could not be justi¬ 
fied and, therefore, the commission would be 
deemed to have no jurisdiction after the com¬ 
ing into force of the Constitution. In adverting 
to the various deviations from the established 
procedure, their Lordships held that the ab¬ 
sence of the right to apply for a transfer of 
the case was detrimental to the interests of the 
accused and could not be allowed. Holding 
that this amounted to a discrimination between 
an accused before the special court and an ac¬ 
cused before an ordinary court, the proceed¬ 
ings before special court were held to be with¬ 
out jurisdiction and the conviction was quash¬ 
ed. Applying the above principle, I find that 
in the proceedings before the special commis¬ 
sion. there is no scope for the parties to apply 
for a transfer of the cases before any other 
tribunal in the event of their apprehending that 
they would not get fair justice. It has to be 
realised that this Commission was constituted 
by H.E.H. the Nizam and although under the 
provisions of the Regulation No. 10 of 1358 F. 
(which was sanctioned by the Nizam) has the 
force of the law all proceedings before the 
Commission would be governed by the Civil 
Procedure Code so far as may be, no provision 
has been made to permit parties before the 
commission to apply for a transfer of the case 
to any other authority or tribunal. It is not 
open to any of the parties to move for a trans¬ 
fer because if they did move for a transfer, to 
which court could the case be transferred? Al¬ 
though the High Court under Art. 227 of the 
Constitution has powers of superintendence 
over this Commission, it being only a tribunal 
within the meaning of Art. 227, the High Court 
cannot direct the transfer of the case pending 
before the Commission to any other authority. 
The difficulty in this case is that S. 24, Civil 
P.C. cannot be applied, for the simple reason 
that S. 24 contemplates the transfer by the 
High Court of any proceeding pending before 
any court to any court subordinate to it and 
competent to try. In this case in so far as the 
•non-atiyat’ property is concerned, the High 
Court certainly could get the case transferred 
to the courts competent to try the case. But 
with regard to the ‘atiyat’ property, so long as 
the existing law states that enquiry into the 
succession to 'atiyat’ property shall be by spe¬ 
cial courts, viz., ‘Atiyat’ Courts, the High Court 
has no jurisdiction to transfer a case pending 
before the ‘atiyat’ Court. This commission in 
so far as it enquires into the succession to the 
jagir properties must be deemed to be an 
‘atiyat’ Court. It is clear that the High Court’s 
power to transfer cases is confined to transfer¬ 
ring them to the courts constituted under the 
Civil Courts Act which are subordinate to it 
and not to the Courts which have special and 
exclusive jurisdiction known as the ‘atiyat 
Courts. It has also to be observed that this 
body is not competent to pass a decree or order 
which would be executable as an ordinary 
court could, for all its findings are only re¬ 
commendatory and not operative. This also 
in my opinion deprives the parties before this 
Commission of a substantial procedural right 
which they would otherwise be entitled to 
These facts, according to me, are detrimental 


to the interests of the parties before the Com¬ 
mission. 

(28) For the above reasons, I hold that the 
proceedings before the Special Commission 
cannot continue and writ of prohibition will 
issue prohibiting the continuance of the pro¬ 
ceedings hereafter. A writ of certiorari will 
issue quashing the proceedings before the 
Commission. I do not make any order as to 
costs having regard to the particular circum¬ 
stances of this case. 

A/H.G.P. Writ petition allowed. 


NOTE 


By oversight, the judgment of Srinivasachari 
J. was not taken notice of in the Headnote 
as printed on p. 105. The Headnote requires 
modification as indicated below. 


(In Point (a) of the head-note, in col. 1 on 
page 106 ‘add’ after (vi) the following):— 


‘Per Srinivasachari J.: The establish¬ 
ment of a Special Commission to enquire 
into the succession to the estate of the late 
Nawab was valid and according to the law 
in force at that time. The Jagir Abolition 
Regulation 1949 was not inconsistent with 
any of the provisions of the Constitution. 
The fact that there was a different kind of 
law did not differentiate between the gene¬ 
ral class of people and the jagirdars. Even 
if there was a classification it did not vio¬ 
late the principles of equality before the 
law. (Paras 17, 18, 19) 


The right of appeal is not an inherent or 
a fundamental right. The State has ab¬ 
solute control over the remedies available 
to suitors in Courts and the fact that a 
suitor is deprived of any one remedy can¬ 
not be regarded as offending the principle 
of equality before the law. The Commis¬ 
sion has all the powers of a Court in so 
far as its proceedings are concerned ana 
the fact that some higher authority has to 
give a formal sanction to its recommenda¬ 
tion did not matter. It is a judicial tribu¬ 
nal under the supervision of the High Coun 
under Art. 227 and under the appellate 
authority of the Supreme Court under Art- 
136 of the Constitution. (Paras 8, 19, 20, iv 

The Commission constituted was thus 
invested with all the powers of a Court, 
with a sanction behind its orders. It d 
not offend the fundamental right uinae 
Art. 14 by infringing the P rulc ‘P le , t 
equality before the law and was not ultra 
vires the Constitution on the ground t 
there was discrimination between one ana 
another man. 


There was however no scope for Jh 
.arties to apply for a transfer of the case 
>efore any other Tribunal and also th 
Commission was not competent to pass d 
lecree or order which would be executable^ 
rhese facts would deprive the P"JJL 0 L. 
substantial procedural right and were d 
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trimental to the interests of the parties. but that does not make him a virtual Party 

The proceedings before the Commission to the decree itself. Section 145 says that 

could not therefore be continued. surety shall be deemed to be a party within 

(Paras 27, 28) the meaning of S. 47 only for a limited pur- 

“ "" execntio^o! 

106, ‘add’ the following points). the decree is g^d by a COU rl, it is restricted 

(d) Constitution of India, Art. 19(f) - Ap- its operation to the actual parties to. the 
nointment of Commission to inquire into sue- decree, and it will not deter the decree-holder 
cession - No breach of fundamental rights of “S?* 0 "* , exe « ut ‘®“ *£“**,„£* J'n 


claimants. 

‘Per Srinivasachari J.:’ The rights given 
to the Commission to transfer the assets do 
not interfere prejudicially with the rights 
of the claimants under Art. 19(f). Since 
no one could say as to who would be the 
heirs entitled to and to what shares of the 
estate, the claimants have no fundamental 
right to hold his share; on the other hand 
the position of the Commission is like that 
of the Court of Wards whose action for 
management and preservation of the estate 
cannot be regarded as unjustified. 

(Paras 12, 13) 


AIR 1920 Mad 75 and AIR 1919 PC 55, 
Followed. (Para 4) 

Anno: Civil P. C., S. 145 N. 8, 9 and 12.' 

(b) Civil P. C. (1908), S. 145 — Surety’s 
liability — Bond — Construction of — Judg¬ 
ment-debtor applying under Hyderabad Money 
Lenders’ Act, S. 12 — Execution against surety 
held premature. 


T z , ^ The question whether the surety has in- 

0£ n LSnf oni curred liability under the bond depends upon 

6 3 6 ‘he terms of the bond. Where the words in a 
cannot be regarded as unjus fied. surety bond are capable of different meanings, 

t ’ ’ they must be strictly construed. Where the 

(e) Constitution of India, Art. 227 — Power bond expressly provided 1 that in case the judg- 


of High Court to transfer case. 

'Per Srinivasachari J.’ : Although the 
High Court under Art. 227 has powers of 
superintendence over Commission appoint¬ 
ed to inquire succession, it being only a 
tribunal within the meaning of Art. 227 
the High Court could not direct the trans¬ 
fer of the case pending before the Commis¬ 
sion to any other authority. (Para 16) 


ment-debtor fails to comply with -the order of 
the court to pay the decretal amount the surety 
would incur his liability and after that the 
judgment-debtor applied under S. 12, Hydera¬ 
bad Money Lenders’ Act, for fixing instalments 
for payment of decretal debt and on decree- 
holder’s application for execution against the 
surety, the lower Court ruled out the objections 
of the surety, the High Court in revision. 


If ( 1 \ Piwii v n /iono\ c ia 41- v-,-, I,eld (1) that i4 was not a case in which 

(f) Civil P. C. (1908) S. 24 — Applicability mere non-payment by the judgment-debtor 


and scope — Case pending before Atiyat Court. 

’Per Srinivasachari J.’ : Section 24 is not 
applicable because the High Court has no 
jurisdiction to transfer a case pending be¬ 
fore the Atiyat Court. (Para 16) 


would give a cause of action to the decree- 
holder. Order of the Court and consequent 
failure of the judgment-debtor to comply with 
that order was necessary to give rise to the 
obligation of the surety. (Para 5) 


Anno- Civil P r nonni c 04 m 9 . i 2) be that the presentation by the 

Anno. Civil P. C. (1908) S. 24 N. 2. judgment-debtor of an application for securing 

_ ins'almentary payment, of a decretal amount 

was tantamount to failure on his part and 
A.LR. 1953 HYD. Ill (Vol 40, C. N. 41) therefore the surety became liable to be pro¬ 
ceeded against iu execution; but that fact 
QAMAR HASAN AND would not amount to an order of the court as 

MANOHAR PERSHAD JJ. contemplated by the bond. The order of the 

executing Court directing attachment of the 
Abdul Ali, Petitioner v. Rupchand and surety’s property was therefore premature 
lother, Respondents. (P ar ^ 6) 


A.LR. 1953 HYD. Ill (Vol. 40, C. N. 41) 

QAMAR HASAN AND 
MANOHAR PERSHAD JJ. 


--- *• UllVt 

another, Respondents. 

Revh. Petn. No. 1 of 1952-53, D/- 23-9-1952. 

(a) Civil P.C. (1908), Ss. 145, 47 and O. 41, 
5; 5 ~ Surety’s liability — Nature and extent 
\ 7, ~ Surety is not party to decree — Execu- 
>» non against him — Stay does not operate. 

ne^Ln^ y ,. order operas as stay against all 
Wreons who are parties to the decree. But 
JJ! PJ becomes liable under the terms of 

“f ° athat account execution is 
MKea out against him under S. 145, Civil P C 
and not bemuse he is or has b Sme a 

d0 “ bt > the decree is executed 
aeatast hhnunders. 145, as though he were 

Party to the suit and the principal debtor! 




Manohar Pershad J.: (Nature and extent of 
surety s liability explained). (Para 13) 

N A 9 n Hs C if 2 3 P ‘ C '’ S ' 145 N ' 8 PlS - 12 t0 161 

(0 CivilIP. C. (1908), Ss. 145 and 47 - 
Surety — Execution against — Appeal. 

An order enforcing or refusing to enforce 
» PaSSCd undcr S ‘ 145 is aPPealable as 
a decree ' (Para 13) 

Anno: Civil P..C, S. 145. N. 12 Pts. 1 and 2. 

rw 1 ! for Petitioner; Abdul Vahid 

Ovaisi, for Respondents. 


112 Hyderabad 


Abdol Ali v. Ropchand (Qamar Hasan J.) 


A. I. R. 


REFERENCES: Courtwise/Chronological/ Paras 

(’19) 46 Ind App 228: (AIR 1919 PC 55) 4 
(’20) 55 Ind Cas 363: (AIR 1920 Mad 75) 4 
(’33) AIR 1933 Mad 309: (56 Mad 625) 10 


QAMAR HASAN J.: This application in 
revision challenges the order of the learned 
Judge, Small Causes Court, Hyderabad, dated 
16-10-1951. overruling certain objections raised 
by the petitioner in respect of the execution of 
decree. 


(2) The petitioner executed a surety bond on 
19th February 1951 in pursuance of an order 
of the High Court granting stay of execution 
pending a revision application preferred by the 
judgment-debtor on his furnishing security. The 
security bond recited : 


"Whereas the decree-holder has applied to 
execute the decree and the execution has 
been ordered to be stayed on the furnishing 
of a reliable security, therefore. I of my own 
free will stand security to the extept of 
Rs. 1,728-15-0 and covenant that if the judg¬ 
ment-debtor is ordered to pay the above 
amount he shall deposit it with costs. If he 
should fair therein, then any amount so pay¬ 
able shall be realised from moveable or im¬ 
movable property belonging to me.. 


»» 


The High Court disallowed the revision on 24- 
7-1951, and on the same date the judgment- 
debtor applied to the executing court under 
S. 12. Hyderabad Money Lenders’ Act, for an 
order fixing instalment for payment of the 
decretal debt. On another application of the 
same date, the learned Judge ordered stay of 
execution during the pendency of the applica¬ 
tion. Rupchand, the assignee of the original 
decree, who is opposite party No. 1 before us, 
on 26-7-1951 applied to have his name substi¬ 
tuted for the decree-holder in the execution 
petition, and for issuing notice to the surety 
and the judgment-debtor. No order was pass¬ 
ed on this application, but on 27-8-1951, the 
court recognised the assignment of the decree 
and ordered the assignee-decree-holder to file 
reply to the judgment-debtor’s application for 
instalment. On 4-9-1951, the decree-holder ap¬ 
plied for attachment of the surety s property 
which was resisted, and it was urged on his 
behalf that execution does not lie against him 
because of the stay of execution and absence 
of notice to the judgment-debtor to pay the 
amount and exoneration of the surety by rea¬ 
son of stay order. 


(3) The learned Judge held that the stay 
order did neither exonerate the surety from 
his liability nor did it operate to suspend the 
execution proceedings against the surety be¬ 
cause it was granted for the limited purpose of 
seeing whether the judgment-debtor was en¬ 
titled to the benefit of S. 12, Money Lenders 
Act. In regard to the objection that unless 
the judgment-debtor was called upon to pay 
the amount awarded by the decree, the decree- 
holder cannot proceed against the surety, he 
held that the mere presentation of the appli¬ 
cation on the part of the judgment-debtor for 
being allowed to pay the amount by easy in- 
stalments was tantamount to a denial giving 


rise to the validity of the process against the 
surety. 


(4) It was in the first place argued by the 
learned Advocate for the petitioner that a stay 
order absolute and unqualified in terms cannot 
be regarded to be partial in its operation. There¬ 
fore. as long as the stay order continued, no 
execution can be levied against the surety. No 
law or authority has been quoted in support 
of this contention. I. no doubt, agree with the 
contention to this extent that a stay order ab¬ 
solute in terms operates as stay against all per¬ 
sons who are parties to the decree. But it is 
clear from the terms of the decree itself that 
there was no decree against the surety. The 
surety becomes liable under the terms of his 
bond, and on that account execution is taken 
out against him under the provisions of S. 145, 
Civil P. C. and not because he is or has be¬ 
come a party to the decree. No doubt, the de¬ 
cree is executed against the surety under S. 
145 of the Code as though he were a party to 
the suit, and the principal debtor but that does 
not make him a virtual party to the decree it¬ 
self. The language used in S. 145 of the Code 
points to the same conclusion because it says 
that surety shall be deemed to be a party with¬ 
in the meaning of S. 47 only for a limited pur¬ 
pose, namely for the purpose of appeal. This 
view is fortified by the observations of their 
Lordships of the Madras High Court in the case 
of — 'Ramanathan Pillai v. M. Doraiswami 
Ayyangar', 55 Ind Cas 363 (Mad), to the effect 
that the surety is not a party to the suit or to 
the decree made therein nor does he become 
party to the execution proceedings until appli- , 
cation is made for an order against him. He 
is not a party to the suit within S. 47, and S. 
145 only makes him a party for the limited 
purpose of appeal. In the case of — ’Raj Ra- 
ghubar Singh v. Jai Indra Bahadur Singh’, 46 
Ind App 228 (PC), their Lordships of the Privy 
Council remarked that Ss. 47 and 144 apply 
only to the parties or the legal representative 
of the original parties and do not apply to 
sureties For these reasons, I am of the opi¬ 
nion that if an order staying the execution of 
the decree is granted by a court, it would be 
restricted in its operation to the actual parties 
to the decree, and it will not deter the decree- 
holder from seeking execution against the 
surety. 


I 


(5) The question whether the surety has in¬ 
curred liability under the bond depends upon 
the terms of the bond. Where the words in a 
surety bond are capable of different m eanings, 
they must be strictly construed. In t “* 
of these principles, it is to be seen whether tn 
decree-holder was entitled to proceed against 
the surety as soon as there was failure on ui 
part of the judgment-debtor to pay the decretal 
amount or whether an order of the court, ana 
consequent failure of the judgment-debtor 
to comply with that order was ******* 
to give rke to the obligation of the surety. 
In my opinion, that is not a ., ebtor 
mere non-payment by the ]U ff m , en '^ bo i- 
would give a cause of action to the deer < 
der. The bond expressly provides that m ca ** 
the judgment-debtor fails to comply with th 
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order of the court to pay the decretal amount, 
the surety would incur his liability to pay the 
stipulated sum. 

(6) It is contended on behalf of the decree- 
holder, opposite party, that the presentation by 
the judgment-debtor of an application for se¬ 
curing instalmcntary payment of a decretal 
amount was tantamount to failure cn his part, 
therefore, the surety had become liable to be 
proceeded against in execution. That may be 
so, but that fact will not amount to an order 
of the court as contemplated by the bond. From 
the record it appears that no orders have as 
yet been passed by the court below on the 
execution petition dated 25-1-1951. 

(7) For this reason, I make the rule absolute 
and hold that the order under revision directing 
attachment of the petitioner’s property is pre¬ 
mature. In view of the circumstances of this 
case, I make no order as to costs. 

(8) K1ANOHAR PERSHAD J.: This petition 
in revision had initially come ud before me 
when I was sitting as a Single Judge. In view 
of the question of law involved, I had referred 
it to the Division Bench which is before us now. 

(9) I have read the judgment prepared by 
my learned brother and I agree with the result, 
but I wish to add a few lines. 

(10) It appears that a money decree was 
passed against the judgment-debtor who had 
filed a revision petition in this Court. On the 
miscellaneous petition for stay filed by the 
judgment-debtor, the revision petitioner stood 
surety. The revision petition of the judgment- 
debtor was dismissed by this Court. On the same 
day, the judgment-debtor put in a petition be¬ 
fore the executing court praying for instalments. 
Notice of this petition was given to the decree- 
holder who objected to the same being granted. 
After hearing the arguments of the parties, 
the court directed that the execution of the 
decree be stayed till the final disposal of the 
petition. After this, the decree-holder started 
execution proceedings against the surety who 
in reply stated that when the court has staved 

**f cuUo P ?f the decree, no execution can 
proceed, against him. The court rejected the 
plea of the surety relying on the case of — 
Annadana Jadaya v. KonammaP, AIR 1933 
Mad 309, against which is this petition in levi- 
sion, on behalf of the surety. 

‘his petition in revision, it is argued 

meit dlt lial J ility °* th f suret y and the judg. 
r, n ± d6 . bt0r * s co-extensive and when the whole 
been stayed on the petition of the 

SSt him ’ n ° eXeCUti ° n can proceed 

to do„°l der to fppreciate this point, it has 

fiabmtv of & and f unde . r what circumstances 
™! ty . of * he surety arises. Admittedly the 
surety is not a party to the decree. The iiabi- 
lity appears to arise from the terms of the hnS* 

nf h 1 hp Ur * et ^* S is co ’ e xtensive with that 

SSSgTSA judgment-debtor 8 E?JR 
prescribed by the securitv n . J he Umits 

1953 Hyd/15 .ft 16 llabl ' 


lity being co-extensive with that of the judg¬ 
ment-debtor the extinction or dimunition of the 
latter’s liability operates as a discharge of the 
surety to a corresponding extent. Conversely, 
a surety is bound as long as the judgment-debtor 
is- bound. Thus, in other words, the surety be¬ 
comes liable under the terms of the bond and 
execution can be taken out against him under 
S. 145. Civil P. C. Though execution is taken 
out against the surety under S. 145. Civil P. C., 
still the surety does not become a party until 
an application is made for execution against 
him. 

(13) Section 145, Civil P. C., provides that the 
decree or order may be executed against the 
surety “in the manner herein provided for the 
execution of decrees” and that the surety shall 
for the purposes of an appeal be deemed to be 
a party within the meaning of S. 47. Hence, 
the order enforcing or refusing to enforce secu¬ 
rity under this section is appealable as a decree. 

(14) Admittedly, when the judgment-debtor 

applied for instalments to the executing court, 
the decree-holder had not started execution 
proceedings against the surety, as such the 
order for stay of the decree passed on his appli¬ 
cation would ordinarily operate against him 
alone, and would not in any way debar the 
decree-holder from seeking execution against 
the surety. Thus, I do not agree with the con¬ 
tention of the learned Advocate for the peti¬ 
tioner that the stay of the execution of the de¬ 
cree against the judgment-debtor would operate 
as a stay against the surety also. i 

(15) On behalf of the petitioner it is contend¬ 
ed that the liability of the surety arises out of 
the terms of the bond and relying on the terms 
of the bond, he -urges that according to the 
terms of the bond, the judgment-debtor would 
be called first to pay the amount and on his 
failure, the surety would be liable to pay the 
amount, and as the judgment-debtor has not 
been called upon to pay the amount, the liabi¬ 
lity of the surety for the payment of the amount 
does not arise at all. 

(16) In order to appreciate this point, a re¬ 
ference to the terms of the Bond is necessary. 
The relevant English translation of the surety 
Bond is in the following words: 

that if the judgment- 
debtor .is ordered to pay the amount, the 
judgment-debtor wouW deposit the amount 

nmimt i * j 1 ® d ° e | 001 d ° S0 ' then the 
amount which is due under the decree would 

be recoverable from his moveable and im- 

moveable property.” 

U . is , clea F from ^is that the condi- 

would^te^fVnU * that the judgment-debtor 
Tnd f f. all ? d upon to deposit the amount 

and on his failure the surety would be liable' 

that 8 !; ?n rea tL StresS on thls > and urged 

kff m nS? case the judgment-debtor has 

auestfon S? UP0n , \° de P 0si t the amount. n§ 
q TilM S e ,. SU ^ liability arises. .‘ 
, beh ? lf ot the other side, it is coh- 
tas^uMn 1 Whe «.i the judgment-debtor himself 

bedllj ?hSf t l Uot l for instalments, it should 
De deemed that he is unable to pav, as such 

SLSP i? n of the court calling upon him to 

de? is lt a h Sberi^ nt aris< v|’ and WdecSSuE 
If at libert y irrespective of this to execute 

ft 

ment. The terms are clear that the’ judgment 
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debtor would be called first to pay the amount. 
Thus according to the terms of the bond, the 
liability of the surety wouid only arise when 
the judgment-debtor has failed to deposit. 

(20) Now it has to be seen whether the fact 
of the judgment-debtor having put in a peti¬ 
tion for instalments would amount to his failure 
to pay. In my opinion failure to pay would 
only be said when according to the terms of 
the bond, the judgment-debtor has been called 
upon to deposit and he fails to do the same. 
Thus, mere filing of a petition for instalments 
would not amount to failure to deposit. 

(21) From a perusal of the record I find that 
no orders have been passed by the court beiow 
on the execution petition of 25-1-1951. In view 
of this. I think it is premature on the part of 
the lower court to order attachment of the 
surety's property. Petition in revision is, there¬ 
fore, allowed and judgment of the court below 
is set aside. Having regard to the facts of the 
case, I do not wish to pass any order regarding 
costs. 

B/H.G.P. Revision allowed. 


A.I.R 1953 HYD. 114 (Vol. 40, C. N. 42) 
MANOHAR PERSHAD AND SIADAT 
ALI KHAN JJ. 

Lakshmibai and others, Appellants v. Bhoja 
and others, Respondents. 

Appeals Nos. 766 and 1049 of 1356 and 1357 
Fasli, D/- 8-2-1952. 

(a) Registration Act (1908), Ss. 17(1) (b) 
and 49 — Ekrarnamas creating and extin¬ 
guishing rights in immovable property. 

Where certain ‘Ekrarnamas’ create a right 
in property in favour of the defendant and by 
these ‘Ekrarnamas’, the rights of the plaintiffs 
have been extinguished, they require regis¬ 
tration according to S. 17(1) (b), Registration 
Act, and if they are not registered, they are 
not admissible in evidence. (Para 11) 

Anno: Registration Act, S. 17 N. 13, 18 S. 
49 N. 6. 

(b) Transfer of Property Act (1882), S. 53A 
— Relinquishment — “In part performance of 
the contract.” 

Relinquishment is also a transfer, and there 
is no reason why the principle of part per¬ 
formance should not be applied to it. Where 
plaintiffs had mortgaged the property with 
N and D and as the plaintiffs had no right to 
the property and defendants were the owners, 
so in order to save the trouble of litigation it 
was agreed that defendants should pay the 
amount of the mortgage and plaintiffs should 
relinquish all their alleged rights in the pro¬ 
perty. In pursuance of this agreement, defen¬ 
dants paid the mortgage amount to the mort¬ 
gagees and got possession of the property 
and plaintiffs executed ‘Ekrarnamas’ and the 
plaintiffs transferred the ‘shikmidari’ in the 
name of defendant No. 1. It can be said that 
defendants came into possession of the pro¬ 
perty in part performance of the contract and 
they would be entitled to the benefit of S. 53A: 
AIR 1946 Mad 452 Rel. on. AIR 1937 All 57S 
(FB) and AIR 1939 All 529 Disting. 

(Paras 14, 15) 

Anno: T. P. Act, S. 53A N. 6, 10. 

Zakaullah, for Appellants: Sham Rao, for 
Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 
(’37) AIR 1937 All 578: (ILR (1937) 

All 817 FB) 12, 14 


(’39) AIR 1939 All 529: (184 Ind Cas 91) 12,14 
(’46) AIR 1946 Mad 452: (226 Ind Cas 

478) 14, 15 

MANOHER PERSHAD J.: Lakshimbai & 
Sakku Bai filed a suit against Bhoja & others 
for possession of house and five annas four 
pies share in the lands bearing survey Nos. 68, 
72, 73, 74 and 75, and for a declaration of 
‘shikmidari’. It is alleged in the plaint that 
the suit property is the plaintiffs’ ancestral 
property and they were in possession till 1352 
Fasli. Defendant No. 5 is the ‘pattedar’ and 
‘hissedar’ and in possession to the extent of 
five annas four pies. Originally, the plaintiffs’ 
grand-father Rama was in possession of the 
suit property. After him, his son Satwa re¬ 
mained in possession. After Satwa’s death 
plaintiffs’ mother Yeshodhabai came into pos¬ 
session and after her the plaintiffs remained in 
possession; the defendants 1 to 4 who have no 
right, have dispossessed the plaintiffs on 15th 
Azur 1352 Fasli and hence the plaintiffs are 
entitled to.a decree. 

(2) Defendants Nos. 1 to 4 in their written 
statements admitted that defendant No. 5 is 
the pattedar of the land but denied that plain¬ 
tiffs or defendant No. 5 have any claim to the 
suit property and are in possession. It was 
further alleged that defendants Nos. 1 to 4 and 
plaintiffs’ ancestors were members of a joint 
and undivided Hindu family. Though plaintiffs 
had no right in the suit property, but as they 
had mortgaged the suit property to Nevarthy 
and Dada, the defendants, in order to avoid 
litigation, agreed to give the amount of the 
mortgage to the mortgagees and the plaintiffs 
in their turn agreed that they would have no 
claim in the suit property. Accordingly, plain¬ 
tiffs executed separate ‘Ekrarnamas’ in favour 
of defendants Nos. 1 to 4 and on the basis of 
this agreement, the defendants got possession of 
the suit lands and defendant No. l’s name has 
been entered as a ‘shikmidar’ in the revenue 
records. Plaintiffs in reply to the written state¬ 
ments denied having executed the ‘Ekrarnamas 
and having agreed to transfer the ‘shikmidari. 

(3) Both the parties led evidence. On the 
evidence, the trial court decreed the plaintiffs 
suit to the extent of possession of lands ana 
declaration of'‘shikmidari’ and dismissed the 
suit to the extent of possession of the house, 
having held that the ‘Ekrarnamas’ relied upon 
by the defendants, not being registered are 
inadmissible in evidence and that defendants 
have failed to establish that plaintiffs’ ancestors 
and the defendants were members of a tomt « 
undivided Hindu family. Against this judgment 
both parties went in appeal. The appeUate 
Court dismissed the plaintiffs’ suit to the ex¬ 
tent of possession of the lands and declaration 
of ‘shikmidari’, but decreed the suit to the 
extent of possession of the house, against wtuen 
are these appeals on behalf of the parties, 
object of the plaintiff’s appeal is that their suit 
should be decreed in toto while the object 
the defendants’ appeal is that the decree 
the extent of possession of the house should also 
be set aside. 

(4) In both these appeals we heard the argu¬ 
ments of the learned Advocates on behaii or 
the parties. I would first take up the appeal “ 
the plaintiffs which relates to the possession 

of the lands and ‘shikmidari. t 

(5) On behalf of the plaintiffs it is urged tbai 
there is-no evidence on record that plaintife 
ancestors and defendants Nos. 1 to 4 were 
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members of a joint and undivided Hindu family 
and that the ‘Ekrarnamas’ being inadmissible 
in evidence, defendants cannot claim any right 
to the property. The second contention is that 
plaintifts are the owners and were in possession 
till 1352 Fasli and have been wrongfully dis¬ 
possessed. 

(6) On behalf of the respondents, it is replied 
that it is established that defendants Nos. 1 to 
4 and plaintilfs’ ancestors were members of a 
joint and undivided Hindu family. As regards 
the question of registration of the ‘Ekrarnamas’, 
it is contended that in the first place, registra¬ 
tion is not necessary and if at all it is held 
that the ‘Ekrarnamas’ require registration, then 
in that case also plaintilfs’ suit for possession 
of the suit lands cannot be decreed as defend¬ 
ants are in possession of the property in part 
performance of the contract and they are 
entitled to the benefit of section 53-A, Transfer 
of Property Act. It is further contended that 
‘shikmidari’ goes with the lands and when 
plaintiff No. 2 has transferred the lands and 
‘shikmidari’ by executing an ‘Ekrarnama* and 
defendant No. l’s name has been registered as 
a ‘shikmidar’, plaintiffs cannot get a decree 
either for the ‘shikmidari* or for the possession 
of the lands. 

(7) In order to appreciate the arguments of 
the parties, a reference to the evidence is 
necessary. But before discussing the evidence, 
I would like to mention some of the admitted 
facts. It is admitted in the case that Sakkubai, 
defendant No. 5 is the ‘pattedar* of the lands, 
and Rama was the ‘shikmidar* to the extent 
of five annas four pies. It is further admitted 
that Rama was in possession and after him 
Satwa, his son became the ‘shikmidar* and 
remained in possession to the extent of live 
annas four pies. Plaintiffs’ case is that in the 
five annas four pies share of Rama, defendants 
have no right. Defendants* contention is that 
they and Rama and Satwa were members of 
a joint and undivided Hindu family, and after 
Satwa’s death they, as survivors, became en¬ 
titled to the full share and plaintiffs are entitled 
only to maintenance. 

(8) The first question which is crucial is 
whether the family was. joint. The burden of 
proof was on the defendants. They produced 
two witnesses; D. W. 1 Madhu and D. W. 2. 
Kanaiyalal. D. W. 1, has said nothing about 
the family being joint. Of course, D. W. 2, has 
simply said that the family was joint. D. W. 2 

related to the Parties. He' has not dis¬ 
closed any source of his knowledge. In the 
?P S *, of that » it is very difficult to hold on 

JL M ry , stat , ement that defendants were 

and Satwa 0f & loInt family alon S with Rama 

of the defendants it is urged 
} bat - P ' w'' G °P alrao - the Patwari, has admit¬ 
ted m his cross-examination that defendants 

fnint pIa ‘^ tifrs ,?"$ es i or , s were members of a 
joint and undivided Hindu family, and that 

they were in possession. I am very reluctant 
to believe his statement. Plaintiff? allalong 
have alleged that the Patwari was against them 
& was responsible for the wrong entries in the 
revenue records. The way P. wf 1 has 
supports the contention of the plaintiffs P He 
hasadmrtted that after the death of Satwa he 


made such a report. He has tried to explain 
this by saying that he made the report because 
Satwa’s wife came weeping to him. He further 
admits that after the death of Yeshodhabai, he 
again made a report for the ‘virasat’ to be 
sanctioned in the name of Sakkubai, on the 
same ground that she came weeping. I fail to 
understand how a responsible person like him 
would do such a thing if really the defendants 
were members of the joint family. I am, there¬ 
fore, not inclined to believe his statement. The 
entries in the revenue records also negative 
the contention of a joint family. In view of 
this, I cannot agree with the contention of the 
defendants that they and the ancestors of the 
plaintiffs were members of a joint family. 

(10) On behalf of the defendants it is urged 
that in the ‘Ekrarnamas* the joint family is 
admitted. I cannot accept this contention 
either since the ‘Ekrarnamas* have not been 
registered and this fact cannot be proved. 

(11) It is contended next that even if the 
existence of a joint family is held not to be 
proved, the plaintiffs’ suit cannot be decreed, 
having regard to the provisions of S. 53-A, 
Transfer of Property Act, as defendants have 
paid the amount of the mortgage and in pur¬ 
suance of the ‘Ekrarnamas* they have come 
into possession and defendant No. l’s name has 
been entered in the ‘Shikmidari* register, as a 
‘shikmidar*. The plaintiffs* allegation is that 
the ‘Ekrarnamas’ require registration and as 
they are not registered, they are inadmissible 
in evidence. The trial court has held that the 
‘Ekrarnamas* are inadmissible in evidence as 
they are not registered. The appellate court 
has held that ‘Ekrarnamas* are proved and 
declared them admissible in evidence. So far 
as the execution of the ‘Ekrarnamas* is con¬ 
cerned, I am of opinion that the evidence is 
sufficient to hold that execution is proved. The 
question now remains, whether they require 
registration. As these ‘Ekrarnamas* create a 
right in property and by these ‘Ekrarnamas*. 
the rights of the plaintiffs have been extin¬ 
guished, they require registration according to 
S. 17 (1) (b), Registratipn Act, and as they are 
not registered, they are not admissible in evi¬ 
dence. Defendants rely on S. 53-A, Transfer 
of Property Act. 

e <«? the Pontiffs, it is contended that 
S. 53-A, Transfer of Property Act, does not 
apply to the facts of this case as in the present 
case there is neither a transfer of any immov- 
able property for consideration nor a contract 
for such a transfer. Following up this conten¬ 
tion, it is urged that at the most the ‘Ekrar- 
namas can be said to be ‘ a family arrangement’ 
y arrangements as such cannot be 
J° be a transfer of immoveable pro- 
V IS p ace( L on the cases of — 
1937 All h S7A l V - Chaube’, air 

SingtAAIR gg Si i 9 T “ Istoam G °“““ 

SctKfoin? thSf rty ACI is necessary ' That 

a ?. y Person contracts to transfer for 
cooperation any immoveable property . 

It thl he rn t nfra S ! er f e t, has ’ in p “ l Performanre 
ol the contract, taken possession of the pro¬ 
perty or any part thereof. and has done 

some act in furtherance of the extract 
then notwithstanding that the contract 
though required tb be registered, has not ' 
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been registered, or where there is an instru¬ 
ment of transfer, that the transfer has not 
been completed in the manner prescribed 
therefor by the law for the time being in 
force, the transferor or any person claiming 
under him shall be debarred from enforcing 
against the transferee and persons claiming 
under him any right in respect of the pro¬ 
perty of which the transferee has taken or 
continued in possession, other than a right 
expressly provided by the terms of the con¬ 
tract.” 

It follows from this that there should be 
transfer of immoveable property for considera¬ 
tion, or a contract to transfer, and further in 
part performance of the contract, possession of 
the property has been taken or some overt act 
has been done in furtherance of the contract. 
Thus, the defendants would have to establish 
that there was a transfer and that they came 
into possession in part performance of the 
contract. 

(14) I would first take up the question whe¬ 
ther the transaction in question amounts to a 
transfer. On behalf of the defendants, it is 
urged that the plaintiffs have abandoned their 
claim, which, in other words, amounts to a re¬ 
linquishment of their right, and relinquishment 
of a right amounts to a transfer, and as such 
the doctrine of part performance applies. In 
order to appreciate this point, I have to con¬ 
sider the meaning of ‘transfer’ as defined with 
reference to the word ‘convey*. This word in 
English Law in its narrow and more usual 
sense, refers to the transfer of an estate in 
land: but it sometimes is used in the wider 
sense to include any form of an assurance 
inter vivos. The definition laid down in S. 205 
(1) (ii) of the Law of Property Act is 
“ ‘conveyance’ includes a mortgage, charge, 
lease, assent, vesting declaration, vesting in¬ 
strument, disclaimer, release and any other 
assurance of property or any interest therein 
by any instrument except a will”. 

Thus, it would follow from this that relinquish¬ 
ment is also a transfer. When it comes within 
the meaning of a transfer, there is no reason 
why the principle of part performance should 
not be applied. 

A similar discussion had arisen in the case 
of — ‘Somepalli Mutyalu v. Veerayya’, A. I. R. 
1946 Mad 452. This was a case where the 
plaintiff had given a letter to the defendant 
stating that he had no connection whatever 
with the said property and that Defendant No 1 
could himself enjoy the property. The question 
arose whether this was a transfer within the 
meaning of S. 53-A. Transfer of Property Act. 
Chandrasekhara Aiyar, J. (at present a puisne 
Judge of the Supreme Court) held in that case: 
“So long as the passing of the consideration 
was not a term of the contract, evidence 
adduced to show that it did pass, even though 
the contract did not recite it. was not within 
the scope of the prohibition in Sec. 92 of the 
Evidence Act and oral evidence of the same 
could be admitted under proviso 2 as it was 
not in any way inconsistent with the terms 
of the letter, and further there being nothing, 
in the letter which created any confusion or 
any doubt as to what the terms were, the 
doctrine of nart performance was applicable 
and precluded the plaintiff from recovering 
possession.” 

The case of—‘Mt. Mahadei Kunwar v. Pada- 
rat Chaube’, AIR 1937 All 578 (FB) relied upon 



was a case of family arrangement. In this case, 
it has been held that in a family arrangement, 
there is no question of any property (the ad¬ 
mitted title of which rests in one of the parties) 
being transferred to one of the other parties, 
and there is no transfer of ownership such as 
is necessary to bring the transaction within the 
definition of ‘Exchange* in S. 118, Transfer of 
Property Act. It was further held that the 
petition did not give any indication of any 
transfer but it was merely an acknowledgment 
of the right of the other party. The case of 
— ‘Tulshiram v. Gobind Singh’, AIR 1939 All 
529 is also a case of a family arrangement. 
Thus, both the cases relied upon by the appel¬ 
lant do not help his contention. 

(15) The case of — ‘Somepalli Mutyalu v. 
Veerayya*, AIR 1946 Mad 452. is on all fours 
with the facts of the present case. In the pre¬ 
sent case, defendants’ allegation is that plain¬ 
tiffs had mortgaged the property with Nevarthy 
and Dada and as the plaintiffs had no tight to 
the property and defendants were the owners, 
so in order to save the trouble of litigation it 
was agreed that Defendants should pay the 
amount of the mortgage and plaintiffs should 
relinquish all their alleged rights in the pro¬ 
perty. In pursuance of this agreement, defend¬ 
ants paid the mortgage amount to the mort¬ 
gagees and got possession of the property and 
plaintiffs executed ‘Ekrarnamas* and plaintiffs 
transferred the ‘shikmidari’ in the name of 
defendant No. 1. In other words, defendants’ 
case is that in part performance of the contract 
they have come into possession of the property 
and defendant No. l’s name is entered as a 
‘shikmidar’ and plaintiffs have relinquished 
their rights in the property for the amount of 
Rs. 2,000/- paid to the mortgagees. \ 

We have to see whether the defendants have 
established that they came into possession in 
part performance of the contract. On behalf 
of the defendants, reliance is placed on the 
statement of D. W. 1, D. W. 2 and P. W. 1. 
and the judgment of the Tehsil. Madhu and 
Kaniyalal, D. Ws. 1 and 2 respectively, both 
depose that defendants paid the amount of tne 
mortgage and plaintiffs executed the ‘Ekrar¬ 
namas’. P. W. 1 after* referring to the revenue 
records has stated that defendants came into 
possession in 1352 Fasli. The ‘Ekrarnamas’ are 
of 1352 Fasli. From the judgment of the Tehsil 
dated 13th Dai 1353 Fasli it appears that 
defendant No. l’s name has been registered as 
a ‘shikmidar’. Thus, the fact of the defendants 
coming into possession in 1352 Fasli and tne 
name of defendant No. 1 being entered as a 
‘shikmidar’ goes to prove that this was done in 
pursuance of the contract. . 

This is further supported by the fact tnar 
the mortgage deed has been produced from tne 


possession of the defendants. If there had been 

no agreement and the defendants had not pa a 

fmnrtr»pf*p deed WCU1CI 


the mortgage amount, the mortgage deed 
not have come into their possession, it can, 
therefore, be said that defendants came into 


possession of the property in part performance 
of the contract and they would be entitled to 
the benefit of S. 53-A. In the result, plaintiffs 
suit for possession of the land and shikmida 


would be dismissed. 

(16) After this. I have to consider the appeal 
of the defendants which relates to the house. 
In this appeal, it is argued that there is “jgj 
lutelv no evidence that the house in questwn 
belongs to the plaintiffs. Shri Zakaulla. Advo- 
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cate, appearing on behalf of the plaintiffs could 
not satisfy us from the record. His only con¬ 
tention is that as they stay in the house it 
must be treated to be their property. I am 
afraid I cannot accept this contention. When 
there is no evidence that the house in question 
is the property of the plaintiffs, their suit 
cannot be decreed to that extent. The trial 
court has held a similar view and I agree with 
that view. In the result, the defendants’ appeal 
would be allowed. 

(17) The appeal of the plaintiff is, therefore, 
dismissed and the appeal of the defendants is 
allowed, and plaintiffs’ suit is dismissed in toto. 
Defendants would be entitled to costs through¬ 
out. This judgment shall govern the connected 
appeal. 

(18) SIADAT ALI KHAN J.: I agree. 

B/D.H. Order accordingly. 

A.I.R. 1953 HYD. 117 (Vol. 40, C. N. 43) 
PALNiTKAR C. J. 

AND SRINIVASA CHARI J. 

Jahandarunnissa Begum, Petitioner v. Mohd. 
Moinuddin and others, Respondents. 

Revn. Petns. Nos. 119 and 126 of 1951, D/- 
7-11-1952. 

Mahomedan Law — Custom — Hyderabad 
Custom in variance or derogation of Maho¬ 
medan law. 

In Hyderabad State, it is not open to a 
Mahomedan to set up and lead evidence of a 
special family custom which is in variance 
wnn or against the principles of Mahomedan 
Law. There is no exception in this case in 
respect of any kind of property such as atiyat 
property. (P ara 14) 

Thus, where after the abolition of jagirs, 
compensation or commutation amount has been 
given, the amount has to be distributed to the 
claimants according to their shares according 
to the civil law, i.e., where parties are Muham¬ 
madans according to the Muhammadan law, 
uninfluenced by orders on the atiyat or former 
jagir side of the Government: Case law re¬ 
viewed. Law in part A states distinguished. 

( p ara 14) 

TT, Sadash iv Rao and Gulam Ahmed, for 
Petitioner; Shankar Rao and Anisuddin, for 

Respondents. 

c T ou / l wise/Chronological/ Paras 
, ; 6 1° Moo Ind App 511: (2 Sar 189 PC) 3 

( ™v Ind CaS 571: <« B °™ LR 
.. 75 F C) • A 


!K 40,: <Am 1928 Pc 2941 ” 

23 AU 20: (1900 All WN 181) 4 

^ AU U 792: (1908 All WN 7) 4 

?L A , I1 J 57 ^ ; < AIR 1917 All 381) 6 

(36) l 63 J nd Cas 650: (AIR 1936 All 443) ft 

(-02) 26 Bom 198: (3 Bom LR 717) * § 

7 Nazare Osmanla 463 ^ 

This revision has come before us 
in the following circumstances: 

was brought by one Mohammed Moi- 
nuddin as against five persons stating that he 

Rs. 18 , 000 /- was fixed as being payable to the 


deceased Ikramuddin Khan when his jagirs 
were taken over by the Government under the 
Jagir Abolition Regulation. He stated that he 
applied to the Jagir Administration for the 
payment of the allowance. He was directed to 
get his right established in a Civil Court. He 
aiso alleged that according to the custom pie- 
valent in this family the daughters of the 
family were entitled to Rs. 100/- P.M. as allow¬ 
ance. He, therefore, stated that they be paid 
allowance at the rate of Rs. 100/- per mensem 
and the balance be paid over to him. Defen¬ 
dants 2, 3 and 4 did not contest the suit and 
stated that they were willing to receive a sum 
of Rs. 100/- per mensem as allowance. Defen¬ 
dants 1 and 5, however, contended that they 
should be given the share which they were 
entitled to under the Mohommedan Law. It 
was also contended oy these defendants that it 
was not open to the plaintiff to set up a cus¬ 
tom which was in derogation of the Mahome¬ 
dan Law and that he could not be allowed to 
lead evidence as regards the alleged family 
custom. The trial court framed an issue in 
regard to this matter and heard arguments of 
the parties on this issue. After hearing the 
arguments, it came' to the conclusion that evi¬ 
dence could be allowed to be adduced with 
regard to a family custom although such cus¬ 
tom was in derogation of the principle of Mus¬ 
lim Law. This finding therefore was against 
the defendants 1 and 5. These defendants 
have therefore filed a revision against this 
finding. 

( 2 ) We have heard the arguments of the res¬ 
pective advocates. Although this is only a 
revision which is before us, still the question 
that requires consideration in our opinion, is 
one of considerable importance. The question 
that has to be decided is as to whether it is 
open to a party to lead evidence of a special 
family custom which is in variation of or against 
the principles of Mohammedan Law. 

(3) It has to be observed that Mahomedan 
Law does not admit the validity of an alien 
custom which is contrary to or in conflict with 
its principles. The intimate connection bet¬ 
ween Law and religion in the Mahomedan faith 
is very great. Any variation or modification 
of that Quranic Law is usually not permitted. 
The rigidity of the Quaranic Law has been well 
described by Roy in his Treatise on Customs 
and Customary Law in British India. He says: 

Any attempt to repudiate tne Law of Quran 
would amount to a declaration of infidelity 
such as would render the individual con¬ 
cerned liable to civil punishment by the 
Khazi in this world and to eternal punish- 
memt in the next.”—Tagore Law Lectures 
on Roy s Customs and Customary Law, at 
page 379. 

I" a case which went up to the Privy Council 
in 1868 on appeal from the Sadar Diwan Ada- 
lat, North West Frontier Province, Agra the 

observed *** DOt decided but Lord ships 

"whether it is competent for a family con- 
fr 0 "*. (he Hindu to the Mahomedan 
iaitb to retain for several generations Hindu 
usage and customs and by virtue of that 
retention to set up for jtself a special cus¬ 
tomary law of inheritance which so far as 
Lordships are aware has never been 
decided. It is not absolutely necessary for 
the determination in this appeal to decide 
that question in the negative and their Lord- 
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ships abstained from doing so.” — ‘Jowala 

Baksh v. Dharum Singh’, 10 Moo Ind App 
^ 511 (PC) at p. 538. 

This was a case where the question was whe¬ 
ther a Hindu who has converted himself to 
Mohommedanism could set up a custom to say 
that in his family a Hindu custom relating to 
inheritance was still retained. This question 
was not considered by the Privy Council in 
this case as they thought it was not necessary 
for the determination of the appeal. 

So far as the Indian High Courts are con¬ 
cerned. cases have arisen where a local custom 
or usage or a family custom has been allowed 
to be proved although it was in derogation of 
the principles of Mahomedan Law, because of 
special enactment in the various provinces 
which permitted evidence being led of such 
custom or usage although the custom was in 
conflict with the principles of Mahomedan Law. 
For example, in Bengal, Bihar, Agra and Assam. 
S. 37, Bengal and Assam Laws Act. 1905. en¬ 
acts that the civil courts of those provinces 
usually decide all questions relating to succes¬ 
sion and inheritance, etc., by Mahomedan Law 
except where such Law has, by legislative en¬ 
actment, been altered or abolished. So far as 
Allahabad was concerned, it was governed by 
the Bengal Civil Courts Act. As regards Ben¬ 
gal as I have already mentioned, the Bengal. 
Agra and Assam Civil Courts Act 12 of 1887 
applied. For Bombay, Regulation No. 4 of 1827 
governed the trial of suits wherein it was en¬ 
acted that the Acts of Parliament and Regula¬ 
tions of Government applicable to the case 
should be observed in the trial of suits and in 
the absence of such acts and regulations the 
usage of the country in which the suit arose. 
So far as Madras is concerned, the Madras Civil 
Courts Act. 3 of 1873 applied and under S. 16 
of the aforesaid Act, it was enacted that all 
questions relating to succession, inheritance, 
marriage, etc., shall be decided in cases where 
the parties are Mahomedans by the Mahomedan 
Law or by custom having the force of law. So 
far as East Punjab was concerned, the Punjab 
Laws Act 4 of 1872 governed the case and under 
the provisions of Ss. 5 and 6. Mahomedan Law 
was to be administered in the case of Mohom- 
medans unless it had been altered or abolished 
by Legislative enactment or had been modified 
by any custom. 

(4) It would be convenient to refer to cases 
which have arisen in various provinces in re¬ 
gard to this matter. We might refer herein to 
the case which came up before the Allahabad 
High Court. In this case, the question was 
whether a custom by which daughters were ex¬ 
cluded from inheritance which principle was 
in conflict with the principles of Mahomedan 
Law relating to succession by daughters could 
be regarded as good and valid custom and 
could evidence be led in this regard. The learned 
Judges held that S. 37 of the Act 12 of 1887 
forbade evidence of such custom being led, for. 
they held that the words of S. 37, Bengal Civil 
Courts Act were different from the words used 
in S. 5 of the Act 4 of 1872 in that the latter 
enactment provided for evidence of custom being 
allowed which was not contrary to justice, 
equity and good opnscience. Therefore they 
disallowed the leading of evidence with regard 
to the special custom which was at variance 
with Mohommedan Law — ‘Jammya v. Di- 
wan\ reported in 23 All 20. This case was fol¬ 
lowed in a subsequent case of Allahabad High 


Court in the case of — ‘Ismail Khan v. Imtiaz 
Unnissa’, reported in 4 All L J 792. In tbe 
above case, the Judges were reluctant to differ 
from the trend of the decisions of the Allaha¬ 
bad High Court and preferred to follow the 
Full Bench Ruling of the Allahabad High Court 
in — ‘Michel Patrick Dunne v. William Francis 
Legge\ 1 Agra 38 and also the case reported 
in ‘23 All 20. This case of — ‘Ismail Khan v. 
Imtiaz Unnissa’, went to the Privy Council and 
the Privy Council set aside the judgment of 
the Allahabad High Court. This case is re¬ 
ported in — ‘18 Ind Cas 571, Mohd. Ismail 
Khan v. Shivmukh Rai’, (PC) and — ‘Ismail 
Khan v. Imtiaz Unnissa’. This was a case which 
arose under the Bengal. North West Frontier 
Provinces and Assam Civil Courts Act. Their 
Lordships of the Privy Council considered that 
the suits should be remanded to the High Court 
to enable the parties to produce evidence with 
regard to the issue as to whether the defen¬ 
dants could plead that the family in the mat¬ 
ter of inheritance was subject to a custom which 
was supersession of the Mohommedan Law. 
They set aside the judgment of the Allahabad 
High Court in ‘4 All L J 792’. 

(5) After this pronouncement of the Privy 
Council in the case of ‘Ismail Khan v. Imtiaz 
Unnissa’, already referred to, another case went 
up in appeal to the Privy Council from the 
Court of appeal for Eastern Africa. There the 
parties were Memons, a sect of Mohommedans 
which were converted from Hinduism about 
the 16th Century but adhered to Hindu Law 
in matters of succession. In this case the 
Privy Council held that where Memons mi¬ 
grated from India and settled among Mahome¬ 
dans, a presumption should be made that they 
have adopted Mahomedan custom of succes¬ 
sion. Their Lordships held that the analogy in 
this case is rather to proof of a change of do¬ 
micile than a change of custom—Vide — Abdul 
Rahim Haji Ismail Methu v. Halimabai’, 43 Ind 
App 35 (PC). 

(6) After_this decision by the Privy Council 
there came up a case before the Allahabad 
High Court, viz., the case of — Ali Asg'nar v. 
Collector of Bulandashahr’, reported in 39 All 
574. wherein, after adverting to the Privy 
Council cases referred to above the learned 
Judges held that evidence was admissible to 
prove the custom notwithstanding the fact tnat 
such custom was contrary to the Mahomedan 

L aw 

(7) After this decision of the Allahabad High 
Court, the Privy Council had to consider this 
question in an appeal which went up to the 
Privy Council from the Judicial Commissioners 
Court, Sind. So far as Sind was concerned, 
the Bombay Regulation 4 of 1827 was extended 
to it by a Notification and therefore this negu 
lation governed the trial of suits arising * { 
Sind. As we have-already observed. S. a « 
the above Regulation allowed the trial of suns 
having regard to the usage of the country wh cn 
meant that evidence as regards any particular 
usage which was in contravention or in con¬ 
flict with the principles of Mahomedan La 
was allowed. In this case their Lordships ob 
served “Custom binding inheritance in a pam 
eular family has long been recognised m jndia 
although such a custom is unknown to the ia 
of this country (England) and ^foreign 
cpirii — ‘Abdul Hussein v. Mt. Bibi Sona Dero, 
^ Tnd Add 10 (PC) at p. 14. The aforesaid 
observations of their Lordships also lend sup- 
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port to the view that their Lordships consider¬ 
ed that evidence of any particular custom or 
usage could be led notwithstanding that it was 
against the principles of Mahomedan Law. 

(8) The same question came up for discus¬ 
sion before the Allahabad High Court in the 
case of — ‘Mt. Jaffo v. Chitta\ reported in 183 
Ind Cas 650 where Sulaiman, C. J. held that 
in view of the pronouncement of the Privy 
Council, it must be held that a family custom 
which alters the personal law of the parties 
even though not in accordance with the strict 
Mahomedan Law can be allowed to be proved. 
These are the cases which have arisen in Alla¬ 
habad. 

(9) The case which arose in the Province of 
Bombay was the case of — ‘Ramarao Narayan 
v. Rustum Khan\ reported in 26 Bom 198. The 
question in that case was where a graveyard 
was disused for over 30 years still the custom 
of the country was to the effect that it retained 
its sacred character in spite of disuse, whether 
such custom or usage could be allowed to be 
proved. The Bombay High Court held that 
under S. 26 of Regulation 4 of 1827, the courts 
were enjoined to decide according to the usage 
of the country and in that case usage was esta¬ 
blished. 

(10) A case arose in the Madras Province 
which related to the Lubbai Mahomedans of 
Coimbatore District. The suit was brought to 
recover a share in the estate of one Mohd. Hus¬ 
sain Rowlat. The defence was that the parties 
were governed by a custom whereby females 
were excluded from inheritance. The Sub¬ 
ordinate Judge who tried the case held that 
the plea of the defendants was untenable and 
he also held that it was not established. He 
therefore declared that Mahomedan Law alone 
would govern the case. The defendants ap¬ 
pealed to the High Court and the High Court 
reversed the decision of the lower Court and 
dismissed the suit. The Chief Justice of the 
Madras High Court held that the evidence was 
sufficient to show that the defendants family 
like most lubbais of that district adhered to 
the Hindu rule, excluding the succession of fe¬ 
males. This case came up before the Privy 
Council and although in the particular case 
their Lordships held that the evidence fell far 
short of the standard proof requisite to esta¬ 
blish a custom or a usage excluding females 
irom succession, they observed that 

“in India however, custom plays a large part 
an modifying an ordinary law. And it is 
now established that there may be a custom 
at variance even with the rules of Mahomedan 
Law governing succession in a particular 
community of Mahomedans.” — ‘Mahomed 
Ibrahim v. Shaik Ibrahim”, 49 Ind App 119 
v* W at p. 124 . 

(11) Their Lordships of the Privy Council had 
occasion to consider about this question in 
another case which went up in appeal from the 
Court of the Judicial Commissioner, N. W F P 

S^n Wa l- g °v. Verne< lu by S - 21 ' N - w - F. P. Regu- 
lation, which was the same as S. 5 of the Pun- 

'ws Act, 1872 where the Courts were to 
Mahomedan Law excepting in cases 
where it had been varied by any custom or 

shfw’hefd VCrting t0 tWs questiony their Lord- 

< 3^® re ., a custom is pleaded a duty is imposed 
upon the court to endeavour to ascertain the 
existence and nature of the custom?’ — 
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•Vaishnu Ditti v. Mt. Rameswari’, 55 Ind App 

407 (PC). 

(12) This is the state of Law so far as the 
former British Indian Courts are concerned. So 
far as this Court is concerned, the tnen Judicial 
Committee has held in the case of — ‘Munwar 
Begum v. Najib Mirza’, reported in 7 Nazare 
Osmania 463 that any custom which is in direct 
contravention or in complete variation of any 
principle of Mahomedan Law could not be 
proved. They held that it has not been stated 
in Sharai Sharif! (Mahomedan Law) that local 
or family custom would have preference over 
Sharai SharilT. They also held that such a cus¬ 
tom could not be allowed to be proved unless 
such custom is allowed to be proved by enact¬ 
ment. 

(13) So far as the Part ‘A* States of the 
Indian Union are concerned, the matter has 
been set at rest by the Shariat Act of 1937 un¬ 
der which by virtue of S. 2 of the Act, notwith¬ 
standing any custom or usage to the contrary 
in all questions regarding intestate succession 
of special property of females including per¬ 
sonal property inherited or obtained under di¬ 
rect gift or by any provision of personal law 
the rule of decision in cases where the parties 
are Muslims shall be the Muslim Per¬ 
sonal Law (Shariat). Thus the Muslim 
Personal Law alone v/ould apply and all 
evidence of custom would be shut out. 
But this enactment has not been applied to 
Part ‘B’ States, by virtue of Part ‘B’ States 
Laws Act, Act 3 of 1951. Therefore, it could 
not be said that the particular act forbids evi¬ 
dence of custom. Nevertheless as would appear 
from the series of decisions that have been re¬ 
ferred to in the foregoing paragraphs evidence 
of custom has been allowed to be led only where 
there were special enactments permitting evi¬ 
dence of custom or usage being allowed to be 
led though in derogation of the principles of 
Mohommedan law. So far as Hyderabad State 
is concerned, the Judicial Committee which was 
the highest Tribunal in the land has also held 
the same view that no evidence of custom could 
be allowed unless it has been allowed under 
any special enactment. 

(14) Moreover, in this particular case, the 
plaintiff-respondent’s contention is that the al¬ 
leged family custom exists only so far as the 
Atiyat property is concerned. After the Hydera¬ 
bad (Abolition of Jagirs) Regulation No. LXIX 
of 1358 F., it is clear that nobody can now be 
a Jagirdar. Under the Hyderabad Jagirs (Com¬ 
mutation) Regulation, No. XXV of 1359 F, a 
commutation has been allowed and it is for 
a share in that commutation amount that the 
suit has been filed. The plea of the plaintiff 
is that under a family custom pertaining to a 
devolution of Atiyat property, the defendants 
are entitled to only maintenance. The plain¬ 
tiffs learned Advocate conceded before us that 
so far as the ordinary private (Non-Atiyat) Pro« 
perty of the deceased was concerned, there is 
no such custom in the family and such a custom 
cannot be proved. It is contended that only to 
the limited extent of the Atiyat property wnich 
has now been discontinued and commutation 
allowed for the same, it is that the above cus- 
*? m . 13 ., alle S e ^- We fail to understand how 
the family custom can be set up with respect to 
a particular property while it is conceded that 
n cannot be set up with regard to all other 
properties. The idea underlying the argument 
seems to be based upon the powers ol the gran* 
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tor of the Jagirs & the then sovereign has made 
it clear in his various Firmans that he could 
dispose of the jagir property as he liked and 
it is stated tnat invariably in all the successions 
pertaining to jagirs, the defendants or such or 
similar ladies were only given maintenance, 
though under the ordinary iviahomedan Law of 
succession they ought to have got a share in 
the property. Now that the jagirs have been 
abolished and a share in the income or commu¬ 
tation amount pertaining to a jagir has been 
made the subject of a civil right which only 
civil courts can decide the courts will naturally 
decide according to the civil law prevalent in 
the country. Orders on the atiyat or the for¬ 
mer jagir side of the Government whatever 
their nature, cannot influence the opinion of 
the civil courts. Thus the custom alleged can¬ 
not be allowed to be proved. 

(15) For all the above reasons, we are of 
opinion that evidence could not be allowed to 
be led and the lower court was wrong in per¬ 
mitting evidence to be led. The revision is 
allowed, the order of the lower court is set aside 
and the case will go back to the trial Court for 
trial of other issues. The petitioner will be en¬ 
titled to the costs of the revision petition. Advo¬ 
cate's fee Rs. 50/-. This order will also govern 
the other connected revision petition. 

A/R.G.D. Revision allowed. 
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MISRA C. J. AND MOHD. AHMED 
ANSARI J. 

Babu Rao, Petitioner v. State of Hyderabad, 
through Tahsildar, Kinwat and others, Res¬ 
pondents. 

Admission No. G81/B-5/2 of 1952-53, D/-18- 
11-1952. 

Constitution of India, Art. 226 — Other re¬ 
medy available — Hyderabad Tenancy and 
Agricultural Lands Act (21 of 1950) — Order 
passed by Tahsildar under S. 32(4) against peti¬ 
tioner — Remedy by way of appeal, second 
appeal and revision provided in Ss. 90 and 91 of 
the Act — Writ cannot be issued. Case law 
considered. (Para 3) 

Anr.o: Civil P. C. App.; Const, of Ind., 
Art. 226 N. 8. 

Nandapurkar, for Petitioner. 

REFERENCES: Courtwise/Chronological/ Paras 
(’50) AIR 1950 S.C. 163: (1950 S.C.R. 566) 7 

(’52) AIR 1952 All 753: (1952 All LJ 505 

F.B.) 7 

(’52) AIR 1952 All 836: (1952 All LJ 163) 7 

(’51) AIR 1951 Pat 434: (30 Pat 21) 7 

ORDER: This is an application for the issue 
of a writ of Certiorari and direction under Art. 
226 of the Constitution. The petitioner Baburao 
is the landlord of Survey No. • 52 at Patoda, 
taluqa Kinwat. The opposite party No. 2 is 
the son of one Laxman, who was a protected 
tenant within the meaning of S. 34, Hyderabad 
Tenancy and Agricultural Lands Act, No. 21 of 
1950. Laxman is now dead and Maruthi, alleg¬ 
ing that he is the heir to his father and entitled 
to possession of the protected land, has applied 
for restoration thereof in view of that fact that 
Baburao has taken it into his possession illegal¬ 
ly. 

(2) The application was filed in the Court 
of the Tahsildar and was decided under S. 32 
of the aforesaid enactment. Sub-sections (1) 


& (2) thereof provide that a tenant entitled to 
possession of any land under the provisions of 
the Act may apply to the Tahsildar in writing 
in the prescribed form for delivery of posses¬ 
sion & that no land-holder shall obtain posses¬ 
sion of such land except under an order of 
the Tahsildar. Sub-section (4) then lays down 
that any person taking possession of any land 
or dwelling-house in contravention of sub¬ 
section ( 1 ) or (2) shall, without prejudice to 
his liability to the penalty provided in S. 96> 
be liable to forfeit his crops, if any, grown on 
the land and to the payment of such costs as 
may be awarded by the Tahsildar or by the 
Taluqdar on appeal. Acting under the afore¬ 
said provisions, the Tahsildar of Kinwat pass¬ 
ed an order that Maruthi, opposite party No. 
2, is entitled to possession of the land as well 
as of the crops standing thereon. The appli¬ 
cant desires that this order of the Tahsildar 
should be qUashed in view of the fact that it 
is erroneous and against equity, good con¬ 
science and natural justice. 


(3) The jurisdiction vested in this Court to 
issue prerogative writs is an extraordinary 
jurisdiction and it can be exercised only in 
cases where adequate or appropriate remedy 
is not otherwise available, or where protracted 
litigation might entail irremediable loss or 
hardship. Under S. 90, Hyderabad Tenancy 
and Agricultural Lands Act, every original 
order passed by the Tahsildar is appealable 
to the Taluqdar and from the order passed in 
such appeal by the Taluqdar, a second appeal 
lies to the Board of Revenue. There is a fur¬ 
ther right of going up in revision to the Gov¬ 
ernment under S. 91 against the final appel¬ 
late order, on the ground that the order is 
contrary to law or that the Board of Revenue 
has failed to decide a material legal issue or 
that injustice has been occasioned by a sub¬ 
stantial failure to follow the procedure pro¬ 
vided by the Act. It is to be noticed that the 
authority, exercising the appellate or revi- 
sional jurisdiction under the afore-mentioned 
Act, has also been given the jurisdiction to 
pass such orders, consistent with the Act, by 
way of confirmation, recession or modification 
of the order impugned as may appear to it to 
be just. 

(4) It is clear in the present case that the 
applicant has an adequate remedy open to 
him and he can, by recourse to his right of 
appeal, obtain a complete and speedy reces¬ 
sion of the Tahsildar’s orders. There appears 
to be no valid reason why he should be allow¬ 
ed to by-pass the regular procedure provided 
by the aforementioned Act and to come up to 
this Court and pray for exercise of its extra¬ 
ordinary jurisdiction under Art. 226 of the 
Constitution. 

(5) It is urged on behalf of the applicant 
that he has no hopes of obtaining reversal or 
the Tahsildar’s orders on account of the exis¬ 
tence of two Circulars, viz., Circulars Nos. 
1375 dated 17-7-1952, and 2032, dated 13-9-1952. 

The former Circular has been laid before us. 

that 


According to our reading, it only en i°* ns that 
enquiries in cases falling under S. 32 should 
be carried out as expeditiously as possible ana 


if it 


that during the course of the enquiry, 
appears that the tenant has with him a certi¬ 
ficate showing that he is protected under tne 
Act, his possession should be regarded as 
'prima facie' valid till the presumption is dis¬ 
placed by the result of the enquiry. We do 
not consider that this Circular can preclude 
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the appellate authority from considering the 
appeal on merits and giving full justice to the 
aggrieved party. 

(6) The other Circular is not forthcoming 
and we have no reason to think that it ope¬ 
rates to abrogate the appellant’s right of ap¬ 
peal. 

(7) The applicant’s learned counsel cited a 
number of cases in support of his petition: — 
‘Rashid Ahmed v. Municipal Board, Kairana’, 
AIR 1950 SC 103; — ‘Sayeeaah Khaioon v. 
The State of Bihar’, AIR 1951 Pat 434; — 
•Buddhu v. The Municipal Board, Allahabad’, 
AIR 1952 All 753; and — 'Sm. Prabhabati 
Devi v. District Magistrate, Allahabad’, AIR 
1952 All 836. None of these cases goes to the 
length of laying down that an appli¬ 
cant should be given a remedy by 
way of the issue of a writ, irres¬ 
pective of the question whether or not an¬ 
other remedy is open to him. All that they 
purport to do is to emphasize that in appro¬ 
priate cases where the other remedy available 
is either inadequate or is not speedy enough, 
the High Court may exercise its extraordinary 
jurisdiction. We do not think that these deci¬ 
sions have any application to the matter be¬ 
fore us In view of the fact that adequate and 
convenient remedy is available to the appli¬ 
cant for redressing the wrong of which he 
complains, we do not think that there is 
sufficient cause to allow him to obtain a writ 
of certiorari. We accordingly reject the appli¬ 
cation summarily. 

A/H.G.P. Application rejected. 

A.I.R. 1953 HYD. 121 (Vol. 40, C. N. 45) 

r khaliluzzaman siddiqi j. 

dent 81 ” 11 ’ Appellant v - Laxmibai; Respon- 

Appeal No. 425/4 of 1950, D/- 10-3-1950. 
Specific Relief Act (1877), S. 27 (b) — 
(Hyderabad) Specific Relief Act, S. 22B — 
Notice and burden of proof. 

. .?h© burden of proof in respect of facts re- 
lating to S. 22B, Hyderabad Specific Relief 
Act, is on the defendant, the person who 
dauns the benefit of the Section. But where 
brings a suit for specific peE 
rnance of an unregistered agreement to sell 
on the specific allegation that the defendant 

* vti0T agreement to sell in the 
« favour and the defendant denies the 
i i0 - n r» tl,e burden of proof would be on 
the plaintiff to prove his allegations if 

S^h ha if f ‘j amed an ^ue to that effect cast 
ing the burden on the plaintiff. ' 

the*trial K S (h havc ,ed «w»Plete evidence in 

Sri SMysnr,si sswres 
SL.rsss? i&.'s'tJ&rSr x 

tSSSit ** exercise'S 
, Anno: Sp. Rel. Act, S 27 N 4 ^ ara ^ 

REFERENCE. 

30 Deccan LR 388 /Para > 


JUDGMENT: This is a civil suit between 
two ladies, residents of the Kamkote, a 
thickly populated Mohalla of the city of 
Hyderabad, it appears that both these ladies 
have a house adjoining their houses. The 
plaintilf lady claims this house on the ground 
that there was an agreement to sell it to her 
and a sum ot Rs. 2o/- was paid by her to de¬ 
fendants 2 and 3 as advance money, there¬ 
at ter the two defendants sold this house to 
defendant No. i. 

The defence is that the agreement is really 
a sale deed and not merely an agreement of 
sale and therefore needs registration. The 
second point is that this house was sold by 
defendants 2 and 3 to another person before 
this agreement and therefore tnere was no 
right in them to transfer and the agreement is 
unenforceable. The third ground is that in any 
case defendant No. 1 had bought this house 
after payment of full consideration and is 
therefore protected under S. 22, clause B of the 
Local Specific Relief Act. The Trial Court find¬ 
ing for the defendant lady on all accounts dis¬ 
missed the plaintiffs suit. But simple money 
decree of Rs. 25/- the advance money was 
awarded only against defendants 2 and 3. The 
first appellate court reversed the finding of the 
trial court and decreed the plaintiff’s suit. 

(2) It must be remembered that the relief 
the plaintiff lady has come forward for is in 
the nature of specific relief and is purely in its 
inception an equitable relief. In considering 
the tacts of this case, I shall, therefore, be in¬ 
fluenced to a certain extent by equitable con¬ 
siderations in this respect, see 30 Deccan LR 
388. As to the first point raised by the defen¬ 
dant lady that the agreement of sale is hi fact 
the sale deed, I am of opinion that in view of 
the fact that this document has been drafted 
without any legal advice perhaps on the ad¬ 
vise of some pyrocar or ordinary clerk much 
importance cannot be attached to the phraseo¬ 
logy used. What I should see is the real pur¬ 
pose and intention of the parties and the an¬ 
xiety to bind them (Vendors) with so much 
responsibility as possible might have induced 
the draftsman to employ such words as ‘sold 
out in sale etc., (the document is in Telugu 
language) I therefore hold that it is a mere 
agreement of sale and not a sale deed 

m.f L t0 J h fu 0ther po [ nt that the house was sold 
out to another man before this agreement it is 
very difficult to hold the sale pESd where 
the parties to that document swear that it was 
not in fact sale deed and especially in view of 
the conduct of the parties which beare out the 
evidence given by the supposed vendee r p 

SSS “J* »«! really thTwrchaS „I to 
house and if this registered sale deed in his 

or°hL W f S ^ ally effective there wa? no neS 

f? r to glve up that house just to please 
the different parties litigating in this suU 

(3) But I find for the defendant in resDect 

°* ' No ’ T he plaintiff lady can£wSh 
an express allegation that the agreement nf 

No 6 l”S TS'd.; 

for herself Thl » h *, n he transa cted the sale 

n? sh? ~ ns £ s - e ° ?p - w” s 3, n P t w 

l has not been credited by the trial 

S to* hi^'we^t^The 
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Now (he lower courts have made much of the 
legal point that the burden of proof in respect 
of facts relating to S. 22B, Specific Relief Act 
is on the defendant the person who claims the 
benefit of the section. That legal proposition 
can hardly be doubted but it must be remem¬ 
bered that burden of proof depends very much 
on the admissions and the allegations which 
are made in the pleadings and in the way the 
issues are joined by the parties thereupon. 
When the related issue was framed it was so 
worded as to clearly indicate that the burden 
was on the plaintiff; of course it is not con¬ 
clusive. It happens this way, that plaintiff 
lady came with a definite allegation in the 
plaint that house has been bought by the de¬ 
fendant lady with full knowledge and ac¬ 
quaintance of this agreement with the plaintiff 
iadv and was therefore short of a bona fide 
transaction as it involved risk arising from 
that knowledge. To that the defendant put in 
a denial which led to the present issue being 
framed in that way by the lower court in the 
presence of the lawyers of both the parties. 

1 consider it highly doubtful whether it is 
now open to the courts without amending the 
issue or without giving any opportunity to the 
party concerned to adduce evidence to change 
the ground at the time of the judgment and 
say that the burden is not on the person on 
whom it was indicated to be in the course of 
the trial but on the other side. However, both 
the courts have looked on this matter in this 
light that complete evidence has been produc¬ 
ed by both the parties and I see no reason to 
differ from this fact because none of the par¬ 
ties before me submitted any list of further 
evidence that might have been adduced with 
any appreciable advantage in the case. De¬ 
fendant lady came in the witness box and she 
has sworn to the fact that it was not within 
her knowledge at the time that there was a 
contract of sale in existence against her. I see 
no reason to doubt her statement. The plaintiff 
lady of course has not offered herself as a 
witness and the other side had no opportunity 
to elucidate facts from her. 

In view of these facts, I think that all 
equitable considerations lead in one direction 
that a bona fide purchaser for full value shall 
be protected against a contract of sale provid¬ 
ed full and adequate consideration has been 
paid by that purchaser. As to the payment of 
consideration there is not the slightest doubt 
which was in fact paid in cash before the Re¬ 
gistrar. It has not even been challenged. In 
view of S. 22B, Specific Relief Act, I am un¬ 
able to exercise my discretion in awarding 
the specific relief and deprive the bona fide 
purchaser the value of her already acquired 
and completed rights against a mere claimant, 
who comes in under an unregistered deed to 
enforce the contract. The third persons pur¬ 
chasers must be protected if they have taken 
all the reasonable care which can be expected 
of an average man. It appears that both these 
ladies allege right of pre-emption to this house 
but that is not a point under trial in this suit 
and even on that score I do not find any 
equity in favour of the plaintiff lady. I, there¬ 
fore, allow this appeal, reverse the judgment 
of the First Appellate Court and uphold the 
judgment and decree of the trial court. The 
defendants will get costs throughout. 

B/K.S. Appeal allowed. 
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NAIK C. J. AND JAGANMOHAN REDDY J. 

Dantam Rangiah, Petitioner v. Banday Nar- 
simlu. Respondent. 


Revn. Petn. No. 295 of 1951-52, D/- 9-4-1952. 

Registration Act (1908), S. 17 (b) — Award 
re-written on stamp paper after signing by 
arbitrators and parties and then registered — 
Validity of registration. 

Certain arbitrators wrote out an award 
which recited that the same was read out to 
the parties and was signed by them in token 
of their acceptance of the award. Subse¬ 
quently, the very award was rewritten on a 
stamp paper of Rs. 20/- and was presented 
for registration on 1-9-1950 along with the 
original award dated 1-8-1950, and was duly 
registered. The validity of registration was 
however challenged in the application for filing 
the award: 

Held that the rewriting of the award on a 
stamp paper for purposes of its presentation 
for registration may be deemed to be an act in 
furtherance of making the award binding and 
legal, and can be considered to be only a 
ministerial act of arbitrators. (Para 5) 


Further that as both the original as well as 
the copy on the stamp paper were filed for 
registration within the prescribed time and as 
the Registrar had accepted the original award 
as having been filed with a copy on the stamp 
paper, his endorsement on the stamped copy 
that the document as per the translation in 
Urdu had been registered, could not in any 
way affect the original award, nor make the 
award inadmissible in evidence for want of 
registration: AIR 1941 Pat 215 and AIR 1934 
Bom 6, Disting.; 1 Mad HCR 178, Ref. (Para 5) 
Anno: Regn. Act, S. 17 N. 67. i 

Umapathi Rao, for Petitioner; Zamir All, for 
Respondent. . _, _ 

REFERENCES: Courtwise/Chronological/ Paras 
(’33) 35 Bom LR 1101: (AIR 1934 Bom G) 4 
(’62-63) 1 Mad HCR 178 5 

(’41) AIR 1941 Pat 215: (195 Jnd Cas 87) 2 

JAGAN MOHAN REDDY J.: This is a revi¬ 
sion petition against an order of the Appellate 
Court, setting aside the order of the Trial 
Court and allowing an application to file an 
award. The point that arises m this petition 
is whether the registration of the award is 
proper or not. It appears from the record 
that the arbitrators have written out an 
award which recited that the same was read 
out to the parties and was signed by them in 
token of their acceptance of the award, ouo- 
sequently, however, this very award was r 
written on a stamp paper of Rs 20/- and 
sented for registration on 1-9-1950, the on„m 
award being dated 1-8-1950. . thp 

(2) Now it is contended on behalf or me 
revision petitioner that the award is inadmis¬ 
sible in evidence for want of registration, ine 
award was given in a claim against the P ] 
tioner for a certain amount on the basis o 
accounts. According to the award, a sum 
Rs. 3,200/- was found due to the 0 PP° sl f l 
party by the petitioner and as a security to 
the payment of this money, the a ward cieated 
a charge on a house belonging to the peu 
tioner. The contention of the petitioner is; that 
as this award affects immovable P™Pf^ $ 
the value of over Rs 100/-, it is ciDmpulsoruy 
registrable under Section 10 of the Hvderao 
Registration Act, corresponding to Section i 
of the Indian Registration Act. It is contended 
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that registering a copy of the award is not 
sufficient, as once the arbitrators had given 
ihe award, they became ‘functus officio’. Any 
lurther writing by them is without jurisdiction. 
In support or this contention the petitioner’s 
advocate relies on — 'Chhati Lai v. Ram 
Chariter’, AIR 1941 Pat 215. 

(3) From a perusal of that case, it appears 
that the plaintiff filed an award which was 
unregistered. It was then discovered that 
since it affected immovable property of the 
J value of over Rs. 100/- and required to be 
registered, the Court was requested to return 
the award for being presented for registration 
which the Court refused. Whereupon the 
arbitrators rewrote the award making the pre¬ 
vious award part of it and had the same regis¬ 
tered. It was this award which was again 
filed and with respect to which objection was 
taken. The main ground of the decision in 
the above case was not that the original award 
was rewritten, but it was not presented for 
registration within the time allowed by S. 23, 
Registration Act, viz., within four months from 
the date of the execution. The respondent in 
order to get over this objection had contended 
that the registered award should be treated as 
an award made on a new submission by the 
parties, but this contention was rejected on 
the ground that the arbitrators had become 
‘functus officio’ and had no jurisdiction what¬ 
ever to give a fresh award. During the course 
of the judgment it was observed that if the 
respondents wished to avoid the argument that 
the arbitrator was ‘functus officio’ they are 
also bound to say that it was merely the 
original award rewritten by the arbitrators. If 
it is treated as such, then the award comes 
, within the mischief of S. 23 of the Act of 
F Registration. The ratio of the above decision, 
in my view, is not that the copying out of 
the award on a stamp paper for purposes of 
registration was invalid, but the presentation 
of the rewritten award was outside the period 
prescribed by S. 23 of the Registration Act; as 
such cannot be deemed to have been regis¬ 
tered. In this case, the arbitrators gave no 
new award but only engrossed the original 
award and had the same registered affixing 

2Vn"ft , ? 1 .- award Wi -u JK for registration 

S r , th f tiro?, prescribed by S. 17 of the 
Hyderabad Registration Act (corresponding to 

IvSof'uS'cS 1 ” Ree,st,1, “ A '» »»“* 

lfebL&Ji".? 8 !? o£ “ ‘Parshottam Das v. 

heJS t’ n f 5 f Bom L . R 1101 > the arbitrators 
blrties » wrote out their award on 
d uW paper which was signed by all the 
^‘trators after which it was handed over to 
one of the arbitrators for getting it engrossed 
stan J p Paper. Later, however, at the 
instance of one of the parties and with the 
consent of the other, four of the arbitrators 
reopened the award and made a Irish award 
which was duly written on a stamp DaDer and 
W d - The fifth arbitrator wh?wS?out of 
station affixed his signature to the new award 
fe his return. In this case it w^s held 

s?roed h b e v n aT C tL a a Kw ar ? wa ? made > d a‘ed and 
U.em 

sir !£% 

ss- m sr .Mr & 

the defendant ttw? Sdrew fSaTth? sub! 


mission after which a fair copy was made 
bearing the same date as that of the rough 
draft, but signed by only four of the arbitra¬ 
tors, it was held that the award was complete 
on the date of the rough draft and that its 
validity was not aflected by the subsequent 
occurrences. Once the arbitrators had not only 
given and published their award, but obtained 
the consent of the parties to the award and 
took their signatures in token of their having 
accepted the award, the rewriting of the same 
on a stamp paper would not affect the validity 
of the original award. The question here is 
whether the rewriting of it on a stamp paper 
for purposes of its presentation for registra¬ 
tion can be deemed to be an act in furtherance 
of making the award binding and legal or can 
be considered to be only a ministerial act of 
the arbitrators. From the endorsement on the 
registered award it is apparent that both the 
original as well as the copy on the stamp 
paper were filed for registration within the 
time prescribed under S. 17 of the Hyderabad 
Registration Act. When once the Registrar 
accepted the original award as having been 
filed with a copy of the same on the stamp 
paper, his endorsement on the stamped copy 
that the document as per the translation in 
Urdu has been registered, in my view, cannot 
in any way afreet the original award, nor make 
the award inadmissible in evidence for want 
of registration. 

(6) In the result the revision is disallowed 
and the judgment of the appellate Court is 
confirmed, and the lower Court’s order holding 
the award inadmissible is set aside and it is 
directed to dispose of the case according to 
law. Having regard to the special circum¬ 
stances of the case no order is made as to 
costs. 

(7) NAIK C. J.: I agree. 

B/D.R.R. Revision disallowed. 


A.I.R. 1953 HYD. 123 (Vol. 40, C. N. 47) 
JAGANMOHAN REDDY J. 

S. V. Subbarao, Appellant v. State. 

Revn. No. 156/6, 61/6 of 1952, D/- 24-10-1952. 

Penal Code, (i860), S. 304-A - Rash or 

negligent driving — Test — Cyclist in trying 

|?i 0 °, ver . ta * ce rikshaw dashing against mud- 

rvHilf L bU - S ■ com i n ? f F° m opposite direction — 
Cyclist receiving injuries resulting in death — 

Bus-cinver held was not guilty under S. 304A. 

The question whether the accused’s conduct 
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amount of care and circumspection 

reasonable man would 
b ® sufficient considering all the 
^reumstances of the case. In such cases it is 
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his bus in motion, and after proceeding: 100 
yards or so this accident took place. 

Held that having: regard to all these facts it 
was not possible to hold that the bus-driver 
was driving his ous in such a rash or negligent 
way as would bring him within the ambit of 
S. 304-A. On the other hand it was clear that 
there had been negligence on the part of the 
cyclist who in attempting to overtake a rick¬ 
shaw dashed against the mud-guard of the bus. 

(Para 5) 

Anno: Penal Code, S. 304-A N. 5. 

V. S. Ashok, Vakil, for Appellant; Trimbak- 
rao Deshmukh, Govt. Advocate, for the State. 
REFERENCES: Courlwise/Chronological/ Paras 
(’50) AIR 1050 All 300: (51 Cri U 805) 2 

(’26) AIR 1926 Cal 300: (27 Cri LJ 153) 2, 5 

(’44) AIR 1944 Sind 124: (46 Cri U 759) 2 

(1937) AC 576: (106 LJKB 370) 2 

ORDER: This is a revision petition filed 
against the judgment of the Sessions Judge, 
Secunderabad, convicting the accused of rash 
and negligent driving under S. 304-A, Penal 
Code, and imposing a fine of Rs. 125/-. It also 
appears that a revision petition for enhancing 
the fine was filed before the District Magis¬ 
trate of Hyderabad City District by the pro¬ 
secution and a reference has been made by the 
said District Magistrate for enhancing the sen¬ 
tence. This judgment will govern both these 
petitions. 

(2) It appears that on the date of the inci¬ 
dent, i.e., on the 24th May, 1950, the accused 
was driving a Road Transport bus at about 5 
p.m. in the Afzalgunj area. It was a rainy 
day and it is stated that the bus driver by 
his rash or negligent driving knocked down 
a cyclist coming in the opposite direction as 
a result of which the cyclist received injuries 
and ultimately died. The defence is that there 
was a rickshaw coming in the opposite direc¬ 
tion and the cyclist tried to overtake the rick¬ 
shaw and in doing so, hit against the right 
side of the mud-guard of the bus, fell down 
on the road and was injured. The defence 
witnesses had given their statements to the 
Road Transport authorities immediately after 
the accident and since they have not been 
produced on behalf of the prosecution their 
evidence was adduced on behalf of the defence. 
The learned Fifth City Magistrate who tried 
this case, after discussing the entire evidence 
of the defence witnesses does not give a finding 
as to whether he believes or disbelieves their 
evidence but merely states that what they say 
has not been borne out by the prosecution 
witnesses; as such the presence of the rick¬ 
shaw at the time of the accident becomes 
doubtful. Later in the judgment however he 
admits the presence not only of the rickshaw, 
but the fact that the cyclist over-took the 
rickshaw. The learned Sessions Judge has not, 
in my opinion, directed his mind to this fact. 
The vital question in this case is as to what 
constitutes negligence for the purpose of con¬ 
viction under S. 304-A of the Indian Penal 
Code. Negligence for the purposes of a cri¬ 
minal liability has been clearly stated by Lord 
Atkin in — ‘Andrews v. Director of Public 
Prosecutions’, (1937) AC 576 at p. 583 where 
he observed: 

“Simple lack of care such as will constitute 
civil liability is not enough: for purposes of 
the criminal law there are degrees of negli¬ 
gence: and a very high degree of negligence 
is required to be proved before the felony 


is established. Probably of all the epithets 
that can be applied “reckless” most nearly 
covers the case. It is difficult to visualize 
a case of death caused by reckless driving 
in the connotation of that term in ordinary 
speech which would not justify a conviction 
for manslaughter: but it is probably not all- 
embracing, for “reckless” suggests an in¬ 
difference to risk whereas the accused may 
have appreciated the risk and intended to 
avoid it and yet shown such a high degree 
of negligence in the means adopted to avoid 
the risk as would justify a conviction.” 

This dictum has been cited with approval in 
several cases in India viz. in — ‘Emperor v. 

W. S. Priestley’, AIR 1944 Sind 124 and — ‘Tika 
Ram v. Rex', AIR 1950 All 300. In both these 
cases, a similar view has been adopted citing 
with approval the dictum of Mukherjee, J. in 
— ‘H. W. Smith v. Emperor’, AIR 1926 Cal 
300, where he laid down that the question 
whether the accused’s conduct amounted to 
culpable rashness or negligence depends directly 
on the question as to wnat is the amount of 
care and circumspection which a prudent and 
reasonable man would consider it to be suffi¬ 
cient considering all the circumstances of the 
case. This then is the test of a rash or negli¬ 
gent act for the purposes of S. 304A. 

(3) In view of the fact that both the lower 
Courts have not properly directed their minds 
to the facts of the case from this aspect of 
law, relating to the act of the accused being 
rash or negligent, the evidence in the case 
has got to be looked into for the purposes of 
assessing liability, if any, of the accused. 

(4) From a perusal of the evidence of 
defence witnesses there can be no doubt (and 
even the learned Magistrate was compelled to 
admit it in his judgment later) that there was 1 
rickshaw coming from the opposite direction 
which the deceased cyclist tried to overtake 
and in trying to do so, he dashed against the 
mudguard of the bus. It is also further esta¬ 
blished from the evidence that the bus 
driver had to bring his bus to a stand-still 150 
yards before the accident took place because 
there was a cart obstructing his way. After 
the obstruction had cleared, he again set his 
bus in motion, and after proceeding 100 yards 
or so this other accident took place. This fact 
by itself would establish (and there does not 
seem to be any reason why this testimony 
should be doubted) that the bus was not tra¬ 
velling at a high speed but at a reasonable 
speed, which one of the defence witnesses puts 

it at 7 miles an hour. 

(5) No reasons have been shown why the 
eye-witnesses produced on behalf of tne 
defence should not be believed. One of them 
was a passenger in the bus who had a clear 
view of the accident. The prosecution wit¬ 
nesses also have testified to the fact that tn 
cyclist struck the mud-guard and fell down. 
The question is whether it was the bus tnai j 
struck the cyclist or the cyclist that strucK 
the bus. This is important for the Purposes 
of assessing the liability of the driver. In suen, 
cases as observed by Mukherjee, J. in n. • ! 
Smith v. Emperor’, AIR 1926 Cal 200, already 
referred to, it is necessary to avoid bein'? m 
fluenced by the prejudice arising out of tne 
loss of a life which is so dominant a factor 
in accident cases. Having regard to all these 
facts, it is not possible for me to hold that the 
accused was driving his bus in such a rash or 
negligent way as would bring him within tne 
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ambit of S. 304-A. On the other hand it appears 
to me and is clear from the defence evidence 
which I believe, that there has been negligence 
on the part of the cyclist who in attempting to 
overtake a rickshaw dashed against the mud¬ 
guard of the bus. The learned Government 
Advocate also was unable to satisfactorily 
support the judgments of the lower Courts 
except to say that there were concurrent find¬ 
ings of fact. When the lower Courts have not 
I considered the evidence from the aspect of 
.» rashness or negligence as set out above, the 
< concurrent findings have no particular signifi¬ 
cance. I therefore allow the revision petition, 
set aside the conviction and sentence of the 
accused. If any fine has been paid, it shall 
be returned. 

(6) In view of this, the reference made by 
the District Magistrate for enhancing the sen¬ 
tence does not arise and consequently it is not 
necessary to answer it. A copy of this order 
may be affixed in the reference filed. 

B/G.M.J. Revision petition allowed. 

A.I.R. 1953 HYD. 125 (Vol. 40, C. N. 48) 
MOHD. AHMED ANSARI 
AND JAGANMOHAN REDDY JJ. 

Nageschandra and another, Petitioners v 
State of Hyderabad. 

•»n5 e , V n n Ro PetnS - Nos - 176 and 177 of 1951 > °/- 

00-7-1952. 

(a) Supply and Prices of Goods Act (1950), 
S. 27 ( 2 ) —Notifications fixing prices issued 
under replaced Ordinance are saved — Act 
coming into force — Prosecution for contra¬ 
vention of notification — Mention of Ordinance 
| ,n charge — Trial not vitiated. 

Notifications fixing prices of articles issued 
under Supply and Prices of Goods Ordinance 

by Su PPly and Prices 
of Goods Act (1950) are saved by S. 27 (2) 

9 ° nse< iuently, prosecution for con- 
f 1 . 0 ;. of , notification, after coming into 

t # e .u Act J s , not UlegaI when there is a 
«nn the O^uauce in the first informa- 

„®“,. re P° rt a P<t the charge. At the most it 
3 h be a misdescription in the charge which 
could be corrected. (Para 3) 

AowiE S f? nt J al Su PP H es (Temporary Powers) 
Particles’ S ' Notiflc ation fixing prices 

Act foi No char ^ e can be framed under 

SuddIv D tr i aventl . on ^ °l notification under 
PPy and Prices of Goods Ordinance (1950). 

(c) Supply and Prices of Goods Act P (195oV, 

% t 

sip 

S 
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Supply and Prices of Goods Ordinance 1950 
was replaced by Supply and Prices of Goods 
Act 1950 (Act No. 70 of 1950); (b) that under 
S. 17 of the said Act, no person below the rank 
of the Inspector of Police shall investigate an 
offence punishable under the Act and no prose¬ 
cution for any such offence shall be instituted 
except with the previous sanction of the Cen¬ 
tral Government or of any officer not below 
the rank of a District Magistrate empowered 
by the Central Government to grant such sanc¬ 
tion. It is contended that since the investiga¬ 
tion into the offence was made by a Sub-In¬ 
spector of Police, P.W. 1, D. S. Pathak, and 
since the prosecution was unable to show that 
there was any sanction of the Central Gov¬ 
ernment or an officer empowered by it in that 
behalf, no charge should have been framed as 
the trial is without jurisdiction. 

(2) The facts of the case are that the 
police had on 19-1-1951 reason to believe that 
the accused, who is the proprietor of the Pra- 
bhat Stores was selling Glaxo at a price much 
above the rate of I. G. Rs. 3-2-0 (O. S. Rs. 3- 
10-4) fixed by Notifications issued under the 
Supply and Prices of Goods Ordinance, 1950 
They therefore laid a trap and sent one 
Rochappa with a marked five rupee note to 
purchase one pound tin of Glaxo. Rochappa 
accordingly went and purchased a Glaxo tin 
and produced a cash memo for O. S. Rs 
4-8-0 (Ex 2). The tin and cash memo were 
immediately seized by the panches who had 
followed Rochappa to the shop after which 
they recovered the marked five rupee note, 
which was also seized from a person in the 
shop who was taking some currency notes in 
which the marked note was included. There- 
first information report was issued 

committed 6 ° f the C3Se and the offence 

respect to the first point, there is 
no doubt that the Supply and Prices of Goods 

2™“5? nce was promulgated on 2-9^1950 and 
simultaneously a Notification, S. R. O 500 
dated 2-9-195° fixing prices of infants'food, 
i.e., Horlicks, Glaxo and Cow and Gate was 

nKhv 0 ?*, 23 ® 12 ' 1 ? 50 ’ the Ordinance was rS 
£f*rr d J^ ^e Supply and Prices of Goods Act 
referred to above which was passed in pursu- 
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above, pressed this point. His main conten¬ 
tion is with respect to the second point, name¬ 
ly, that the investigation was done by a per¬ 
son not authorised under the Act and the pro¬ 
secution was without sanction of the Central 
Government or any person authorised by the 
Central Government in this behalf. The learn¬ 
ed Government Advocate contends that if an 
accused is charged with several offences, some 
of which require sanction as a condition pre¬ 
cedent to the prosecution and the others not, 
a charge can always be framed under the pro¬ 
vision which does not require sanction. Be¬ 
fore we consider it necessary to deal with this 
aspect of the case, we required the learned 
Government Advocate to state whether there 
was any order made under S. 3 of the Essen¬ 
tial Supplies (Temporary Powers) Act fixing 
the prices of Horlicks, Glaxo milk and other 
infant food products. We feel that this was 
necessary because S. 3 of the Essential Sup¬ 
plies (Temporary Powers) Act provides that: 

“The Central Government, so far as it ap¬ 
pears to be necessary or expedient for 
maintaining or increasing the supplies of 
any essential commodity or for securing 
their equitable distribution and availability 
at fair prices, may, by order, provide for 
regulating or prohibiting production, supply 
and distribution thereof and trade and com¬ 
merce therein.” 

(4) In view of the aforesaid provision, be¬ 
fore any argument can be advanced in respect 
of an offence alleged to have been committed 
under this provision it is necessary that an 
order should be made by the Central Govern¬ 
ment fixing the price of a tin of Glaxo. The 
learned Advocate for the State took time to 
ascertain whether any such order was made 
and after two adjournments he now reports 
that there is no such order. The charge also 
does not specify the particular order or orders 
which are alleged to have been contravened. 
In these circumstances no charge could be 
framed under the Essential Supplies (Tempo¬ 
rary Powers) Act. Since the accused has been 
charged under the Supply and Prices of Goods 
Act, 1950, there being no sanction under S. 
17 thereof, of the Central Government or any 
person authorised in that behalf, the prosecu¬ 
tion is vitiated and the trial, if any, is with¬ 
out jurisdiction. ‘The sanction to prosecute’, 
as the Privy Council have observed in — 
‘Gokulchand Dwarkadas Morarka v. The 
King’, AIR 1948 PC 82, ‘is an important mat¬ 
ter; it constitutes a condition precedent to the 
institution of the prosecution and the Govern¬ 
ment have an absolute discretion to grant or 
withhold their sanction.* 

(5) In the result the charge framed whe¬ 
ther under the Essential Supplies (Temporary 
Powers) Act or under the Supply and Prices 
of Goods Act is bad and the prosecution of 
the accused for ofTences under these Acts is 
invalid. We accordingly quash the charge and 
order the accused to be discharged. 

B/R.G.D. Accused discharged. 
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PALNITKAR C. J. 

AND SRINIVASA CHARI J. 
Laxminarayan Bhayya, Petitioner v. The 
Praga Tools Corporation Ltd., Respondents. 
Petn. No. 707 of 1952, D/- 19-9-1952. 
Companies Act (1913), S. 38 — Power of 
Court. 


There is discretion vested in the High Court 
either to exercise or not in a particular case 
the power under S. 38. The proceedings being 
in the nature of summary proceedings, there is 
no warrant for the High Court to go into a 
detailed investigation into the matters alleged 
by one party and denied by the other. If the 
petitioner has been wronged he may have his 
remedy, otherwise than in an application for 
rectification of the Register. Where the facts 
requiring consideration are complicated and 
not simple a separate action alone would be 
the proper remedy. (Having regard to the 
facts and circumstances of the case the High 
Court was not inclined to exercise power under 
this Section). (1904) 1 Ch 598, Rel. on. 

(Para 2) 

Anno: , Companies Act, S. 38 N. 3. 

Venkat Rao Deshpande, Vakil, for Petitioner; 
Noshair Chinoi, for Respondents. 


REFERENCE. /Para. 

(1904) 1 Ch 598: (73 LJ Ch 308) 2 


ORDER: This is an application filed under 
S. 38, Companies Act on behalf of Laxmi¬ 
narayan Bhayya, a share-holder in the Res¬ 
pondent Company, The Praga Tools Corpora¬ 
tion Ltd., holding 100 shares. The petitioner’s 
prayer is for the rectification of the Register 
of share-holders maintained by the Respondent 
Company. The facts alleged by the petitioner 
are that he purchased 100 shares of the Res¬ 
pondent Company in the Hyderabad Stock 
Exchange on 28-7-1948, and obtained the share 
scrip as also a transfer form duly filled and 
verified. He averred that he submitted the 
share serin of the Respondent Company on 
8-12-1948, requesting the Company to effect the 
transfer and enter the petitioner’s name in the 
Register of share-holders. He alleged that in » 
pursuance of this request the petitioner’s name 
was entered in the share-holders’ Register on 
14-12-1948, and that thereafter he was in 
receipt of the balance sheet and the profit and 
loss accounts from the Company as a share¬ 
holder would do. His grievance is that the 
share scrip that was lodged with the Company 
for the purpose of effecting the transfer 
was not returned to him after recording the 
transfer, although he repeatedly asked the 
Company to send the same. 

Finally the petitioner stated that all of a 
sudden on 18-12-1951,* he was informed by the 
Respondent Company that the transfer deed 
sent by him was a forged document and that 
therefore the transfer could not be effected by 
the Respondent Company and that that trans¬ 
fer which had been made previously had been 
cancelled. On these allegations the petitioner 
contended that the unilateral cancellation ot 
the transfer originally effected by the Com¬ 
pany was void and not binding upon him. ne 
alternatively pleaded that if for any ^ason it 
be held that the transfer form submitted by 
him was a forged document, he should be com¬ 
pensated by the allotment of shares of equal 
value as • there was estoppel against tn 
Respondent Company in that they made 
believe that the shares had been transferred 
in his name. The Respondent Company in 
response to the notice issued to it^ filed 
counter wherein it stated that the petition 
was not entitled to the relief and that no trans¬ 
fer could be effected in his name inasmuch as 
the transfer in his favour was a bogus one an 1 
the signature on the transfer form was forged 
It was also urged by the Respondent Company 
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that the plaintiff was not entitled to the relief 
in this Court. 

(2) We heard the arguments of the respec¬ 
tive counsel. The various processes through 
which the shares passed and the steps that 
were taken at the Respondent Company and at 
the Stock Exchange are matters which require 
a detailed and thorough investigation and we 
are of opinion that the proceedings before us 
being in the nature of summary proceedings, 
1 there is no warrant for us to go into a detailed 
S investigation into the matters alleged by one 
(' party and denied by the other. It was argued 
by the learned Vakil for the petitioner that in 
this case the Company is estopped by reason 
of-its having entered the name of the petitioner 
m the Register of share-holders; and it was not 
open to the Company to cancel the same 
subsequently. As observed by us above 
whether really the original transfer deed was 
a faked one or it bore a forged signature are 
matters pre-eminently fit for an enquiry in a 
regular suit. 

R was urged by the Counsel for the Res¬ 
pondent Company that the original transfer was 
effected on account of the mistake of a Clerk 
in the Office and that when the Company 
ca !"® valise the mistake it forthwith can¬ 
celled the transfer. These are matters which 
require proper evidence and enquiry and we 
think that it would not be proper to grant the 
Prayer of the petitioner in these sumrflary pES 
ceedmgs. Where the facts requiring conside¬ 
ration are complicated and not simple a 
separate action alone would be the proper 

rgf* V" re - .?.4 ssex ® ri< * Co.’, (1904) 
l Ch 598. If the petitioner has been wronged 

^ h ? ve *? ls rem edy, otherwise than in 
an application for rectification of the Register 
i under S 38, Companies Act. There is dfscre- 
bon vested in us either to exercise or not in 

DaS 1C AM r C H e , the powe S under s - 38 > Com- 
, A t ' Ha f vl "? regard to the facts and 

to exScp Ce ?, ° f thlS cas f we L are not inclined 
to exernsc our power under this Section The 

a?£>° m* W k 1 b S ] ibe rty to take such steps 
y a - dvi 5 ed do - This Petition is. 
♦K- dlSmissed - Havin g regard to the 
£5„k ° f tow c ?se we make no order as to costs 
Each party will bear his own costs. 

/D,H ' Petition dismissed. 

• 
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NaVstoahn At T har an 1 anot ber, Petitioners v. 
warsingh Das Jaju and another, Respondents 

12-9-1952 ReVr1, Petn * N °- 299/4 of 1951 ' 52 > D>- 
CivU p. c. (1908), S. 151 and O 23 R t - 

Co°mnrnm- Setti i lg aside compromise decree — 
.“^Promise decree obtained by practising 
fraud on Court - Inhered power to s?f aside g 
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obtaiacd by fraud. Where the allegation is 
urn fraud was practised on the Court, the 
Court has inherent power to correct its own 
proceedings. But if the allegation is that fraud 
was as between the parties, the remedy is only 
by way of a regular suit. 21 WR 290 (PC), 
Kef - „ (Para 2) 

R Anno^C.P.C., S. 151 N. 1, 4 and 6; O. 23 

R. Babu Ram Dayal, Vakil, for Petitioners. 

REFERENCE. / Para 

(74 ) 22 WR 290 (PC) o 

ORDER: This is a revision against the judg¬ 
ment of the Court of Small Causes. The suit 
was for the recovery of an amount due on a 
P r °m isso . r ^ n ° te aUeged to have been executed 
by the defendant on 29-3-1951. The hearing in 

evtr Ca t S h* fix ? df °r. 21-9-1951. Before, how- 

was fiW? in .h of ' ,eanng cam . e an application 
was filed in the Court purporting to be a com¬ 
promise petition on behalf of both the parties 

dav <l ;s' , .o 5 , 1 h an f d ,! h ' i 0rder „ 0t ,he “<*» oUhlt 
oay *s to the following effect: 

“The hearing has been advanced. The plain¬ 
tiff in person, defendant by vakil; a compro. 

It fc h 1L bG f n filed , which has been verified. 
It is, therefore, ordered that the suit be 

A ftpr r< fK? lr J P ursi iance of the compromise;’ 
n/i ^ e - P e ^ tl0ner before me who was 

the defendant in the case filed an affidavit and 

werlTS'To hf eeine , k that •"» "es 

^♦ re J a i to bim in the suit; that he did 
not employ any vakil on his behalf; that he is 
no party to the compromise He therefore 

on Ue thl L 5 - 1 aS f d fu the decree * hat w as passed 
™ be bas* of the compromise. The lower 

£° u t rt . u th is application on the ground 
that the remedy of the party was to file n 

[n g thpl SUlt an ^. he could not move the Court 
in these proceedings. The defendant therefore 
has come up in revision before me ineretore 

J£) Jheshort P° int ‘o be considered is as to 

reeard tn lh th/ emedy °. f the defe ndant, having 
clfe d In a l n s ,mh CUmstan< ? s of th is particular 
^,. e :J n K a11 such cases where a compromise is 
?“ e ^ d by one party and denied by the other 

nartv P 7n Ce m Ure has f lways been to direct the 

of the part/ What S th* f ° r> the a ! le gation 

*w;. i SS-s 

and a case where he alleges Mat it 
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The verification on the back of the compromise 
petition does not show that the defendant was 
there in person. The fact that no summons 
was taken on to the defendant, that the hear¬ 
ing of the case was advanced from 21-9-1951 to 
6-9-1952 and the fact that the defendant was 
not there in person, all go to show that the 
defendant did not give his consent. In support 
of this there is the affidavit of the defendant 
also. It is just possible that the plaintiff may 
be able to prove that the defendant did give 
his consent to this compromise. In my 
opinion this is clearly a case which could be 
regarded as a case where one of the parties 
could be said to have practised fraud upon the 
Court. As such the Court would have juris¬ 
diction under its inherent powers to make en¬ 
quiry and correct its own proceedings. I, 
therefore, allow this revision, set aside the 
order of the lower Court and remand the case 
to the Court of Small Causes for enquiring 
into the fact as to whether there was a com¬ 
promise as alleged and decide the case accord¬ 
ing to law. If the lower Court comes to the 
conclusion that the defendant gave his con¬ 
sent, then the decree would stand; otherwise 
the case would have to be heard and judgment 
pronounced after proper trial. The petitioner 
will be entitled to costs of this revision. Advo¬ 
cate's fee Rs. 25. 

B/K.S. Revision allowed. 


A.I.R. 1953 HYD. 128 (Vol. 40, C. N. 51) 
JAGANMOHAN REDDY J. 

Shabbir Ali Hussain, Petitioner v. Janaba 
Sartaj Jaha Begum, Respondent. 

Revn. No. 188/4 of 1951-52, D/- 18-7-1952. 

Houses and Rents — Hyderabad Rent Con¬ 
trol Order (1353 F), S. 6 (c) — Excess rent 
amount with landlord to credit of tenant — 
Suit for arrears of rent by landlord — Adjust¬ 
ment of rent. 

Clause (c) of S. 6, Hyderabad Rent Control 
Order provides that where any amounts have 
been paid towards rent regarding a dwelling 
house in excess of fair rent the sum will be 
paid back to the lessee or adjusted in accord¬ 
ance with the directions. Where, therefore in 
a suit filed by the landlord in a Small Cause 
Court against the tenant for recovery of rent 
in arrears, the Court comes to the conclusion 
that the Rent Controller has fixed the rent at 
a rate lower than what is actually paid by 
the tenant and a plea is taken in the suit by 
the tenant for adjustment of the amount under 
S. 6 (c), the tenant is entitled to have the 
same adjusted. AIR 1951 Mad 343, Ref. 

(Para 1) 

Syed Anisuddin Ahmed, for Petitioner; 
Mohamad Murulla Ansari, for Respondent. 

REFERENCE. /Para. 

('50) 1950-2 Mad LJ 579: (AIR 1951 Mad 343) 1 

ORDER: In this revision the only pmnt for 
consideration is whether the lower Court 
having come to the conclusion that the Rent 
Controller had fixed a rent of Rs. 25 instead 
of Rs. 75 should have accepted the plea of 
adjustment based on Cl. (c) of S. 6 of the Rent 
Control Order which provides that where anv 
amounts have been paid towards rent regard¬ 
ing a dwelling house in excess of fair rent 
whether it was paid before or after the coming 
into force of the said order, the sum will be 
paid back to the lessee or adjusted in accord¬ 


ance with the directions. The house was taken 
on lease on 3-2-1950. it appears that a sum of I 
Rs. bUU was paid by the revision-petitioner to^ 
the responuent towards rent till 2-10-1950 at the 
rate ol Rs. 75 per month. Rent was due from 
3-10-1950 to 2-4-1951 which the respondent de¬ 
manded, but the petitioner moved the Rent 
Controller on 15-3-1951 for fixing fair rent 
which was fixed by him at Rs. 25 per month. 
After debiting the rent account at the rate of 
Rs. 25 per month upto 2-4-1951, there is still 
uue to the petitioner a sum of Rs. 250. The 
respondent had filed a suit on 25-4-1951 for the 
recovery of rent at the rate of Rs. 25 for six 
months from 3-10-1951 to 2-4-1951. The peti¬ 
tioner in his written statement filed on 5-7-1951 
has stated that he had adjusted the rent upto 
2-7-1951 and that Rs. 175 has still to be ad¬ 
justed. The Small Cause Court held that there 
was no separate suit for refund of the sum of 
Rs. 175 and as such rejected the petitioner's 
contention and decreed the respondent’s suit. 

As far as the claim for refund of Rs. 175 
was concerned the judgment of the Small Cause 
Court is in order but in decreeing the suit it 
clid not act according to the Rent Control Law. 
The plea of the petitioner for adjustment of 
the amount is in accordance with Cl. (c) of 
S. 6 of the Rent Control Order and if he wants 
that the suit amount should be adjusted from 
the amount due to him under the aforesaid 
provision of the Rent Control Order, he is 
entitled to have the same adjusted. Once that 
amount is adjusted, the respondent will have 
no claim for rent against the petitioner for the 
period claimed. The respondent’s advocate con¬ 
tends that the petitioner should have requested 
him to adjust the rent and unless he did so he 
cannot take that plea. From the facts set out 
above it is clear that after the petitioner ^ 
applied to the Rent Controller for fixing fair 
rent on 15-3-1951, the respondent filed a suit 
on 25-4-1951 presumably to counter that appli¬ 
cation and it cannot be said that petitioner had 
admitted the suit claim based upon rent of 
Rs. 75 per month. On the other hand in his 
written statement he has categorically claimed 
an adjustment of the rent up to the date of 
the filing of the written statement and asked 
for a refund of Rs. 175. In these circumstances 
he intended and did in fact invoke the provi¬ 
sions of Cl. (c) of S. 6 of the Rent Control 
Order. No doubt in — 'In re Navaneeth- 
ammal’, 1950-2 Mad LJ 579, Rajamannar C. J. 
and Balakrishna Iyer J. held under Cl. (c) °f 
S. 6, Madras Rent Control Act of 1946 which 
corresponds to Cl. (c) of S. 6, Hyderabad Rent 
Control Order, that the mere fact that the 
landlord has with him a credit of certain sum 
of money towards rent does not necessarily 
mean that the tenant has not committed default. 
But where however (as in this case) the whole 
proceedings show that the petitioner is con¬ 
testing the right of the respondent to demand 
rent at the rate of Rs. 75 per month and has 
aDDlied to the Rent Controller for fixing a fair j 
rent, it cannot be presumed that his intention 
was not to have the same adjusted. The peti¬ 
tioner in fact asked for such adjustment. 

(2) In this view of the matter the revision 
petition is allowed and the decree of the lower 
Court set aside. 

C/V.S.B. Revision allowed. 
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suit under the relevant provisions of the 
Hyderabad Civil Procedure Code correspond- 
. the Provisions contained in K. 8 of O 
34, Civil P.C. 

. < 4 > lc has been held by the Supreme Court 
in the case of — ’Mahabir Gope v. Harbans 
Naram Singh’, AIR 1952 SC 205, that the gene¬ 
ral rule is tnat a person cannot by transfer or 
otherwise, confer a better title on another than 
ne nimself has and therefore a mortgagee can¬ 
not create an interest in the mortgaged pro- 
perty which will enure beyond the termination 
of his interest as mortgagee. It follows that 
he may grant leases not extending beyond the 
hfm 0d m,? f t 3 mort S a ee; any lease granted by 
must come t0 an end at redemption A 
Ca , naot during the subsistence of'the 
mortgage, act in a manner detrimental to the 
mortg a gors interest such as giving a lease 
which may enable the tenant to acquire occu- 
pancy rights in the land thereby defeating 
the mortgagor’s right to khas possession 

(5) In this view of the law it can safelv hn 

di’snu ^f d h that the petitioner ’s interest in the 
disputed house came to an end after the ter 

the mortgagee’s interest by rearon 

afi/'^ e T P J 0n - ° rder 34 > R - 8, Civil P.C., S? 
alia provides that on payment into Court of 
the amounts due from the mortgagor, th£ 

K. erty is J n Passion of the mortgag^ 

house despite the fact that thf Upa ♦ of the 

seeured /nghtt t 

of S. Ill, Transfer of ProDertv aT*L i' (C 
ffiSSHhS the S£ i0 ^<*tiJbfeS? 

proper^y in^isp^r^uMhX^ SPf ^ 
for the petitioner relying ^ ®H V °l at ' 

Rent Control Order 1353F a rent 
ever mav be the Dositivfn«**J2? ued ^ hat what 
der the Transfer ?? th A e P^tioner un 

of Civil pSure, he Sd the Codl 

without an order of th^ Com n be . evicte< 
effect. 1 me Controller to tha 

£SS» h »|u«i,a,: 

♦ion of a decree or of£p^^ het a 6r l n execu 
fore or afterthenSSSfl? and whether be- 
except in acroplo£I 0tnu /i t ?*i? n °* this Ordei 
this Section!" 0 da ° Ce w,th the Provisions of 

lord^who^seeks to liict 5 < £® ets * th v at a land ' 

should existrelationship iS ofSere 
tenant i.e., there VS A l 1 , a " dlord and 

S&'ffiTMS HgVSS &S& 

haus “ ve,y: b ««- 
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QAMAR HASAN J. 

Ameenuddin, Petitioner v. Mohammad Kha¬ 
der Ali, Respondent. 

Revn. Petn. No. 216 of 1951, D/- 8-9-1952. 

(a) Transfer of Property Act (1882), S. Ill 
(c) — Lease by usufructuary mortgagee — 
Duration — Redemption by mortgagor — 

The general rule is that a person cannot by 
transfer or otherwise, confer a better title on 
another than he himself has. A usufructuary 
mortgagee, therefore, cannot create an interest 
in the mortgaged property which will enure 
beyond the termination of his interest as mort- 
gagee. U follows that he may grant leases not 
extending beyond the period of a mortgage- 
any lease granted by him must come lo an 
end at redemption. AIR 1952 SC 205, Rel. on. 

The interest of a tenant of a mortgaged 
house therefore comes to an end on redemption 
of the mortgage and the mortgagor is entitled 
to actual possession of the house in execution 
of his decree for redemption. (Paras 4, 5 ) 

Anno: T. P. Act, S. Ill N. 5 Pt. 2. 

f(b) Houses and Rents — Hyderabad Rent 
Control Order (1353 F), S. 8 — Tenant from 

Fff!?f UCtUa I y r mo /. tgagee ~ Redemption - 
Effect — Application under the Order not 
necessary - (T. P. Act (1882), S. 111(c) ) 

Clause (2) of S. 8 directs that a landlord 

rw s 1? ks f ,° ev,ct a ten ant shall apply to the 

wo?.M°lfc r f0r a dil ? cti011 in ‘hat behalf. It 
would thus appear that in order to attract the 

°f this Section there should exist 
. ♦{!!;, roiationship of landlord and tenant i e 

f the tL* P u rivity of c °ntract between 

The absence of definition of the 
word tenant in the Order rules out the idci 
?/ statutory tenant, leaving the expression In 
Us ordinary significance under the Transfer of 

uSHF'.i?' 1 ’ wi ‘, h ,he effert ““ •■finj 

°f the mortgagee’s interest in the Dro- 
,mde y b s ufft ,ea ^- a,so terminates 

-£«* 1»8S and £S S&Mfe; 

martin,^ tbe te nant from mortgagee, the 

toe t^thn i ev , ct the tenant without apply! 
mg to the ControUer under the Order. 

Anno: T.P. Act, S. Ill N. 5. (PaKl 7) 

( 1952 SC 205: 0952 SCR 775) /Par ^ 

mmm 

' eV ;°2) °Th°e b, Ie ned /T ' he R ” nt 

ruled ^ 

c °rne up before us in revision J r haS novv 

the Jetitione S r P th e e 0 flrst% e otot nt tn nt b 0n /i aise 1 bv 
is what is the nositW n? V * be det . er mined 
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Nankoo Nathia v. Parmeshwaeamua 


&. I. fi; 


‘tenant.’ The absence of definition rules out 
the idea of statutory tenant leaving the ex¬ 
pression to its ordinary significance under the 
Transfer of Properly Act. 

(8) In this view of the matter, I find no 
force in this revision, and I refuse to inter¬ 
fere with the order passed by the learned 
Fourth Judge, City Civil Court. The rule is 
discharged with no order as to costs. 

B/D.R.R. Rule discharged. 
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(2) The revision-petition seeks to attack the 
order of the lower Court on two grounds: firstlv 
that the trial Court was wrong in holding that 
the suits had already been consolidated earlier 
and that tnerefore the later application of the 
Indian Civil P. C. to tne Hyderaoad State could 
not in any way affect the previous consolidation, 
of the suits. Following up this contention it is 
urged that as a matter oi fact there is no order 
of tne Court that the suits were consolidated 
earlier. It is further urged that having regard 
to the facts of the case, S. 648, Hyderabad Civil 
P. C. is not applicable and so the suits could not 
be consolidated. 


MANOHER PERSHAD AND SRINIVASA- 

CHARI JJ. 

Nankoo Nathia, Petitioner v. Nagnur Par- 
mesh waramma and others. Respondents. 

Revn. Petn. No. 89 of 1952, D/- 22-8-1952. 

(a) Civil P.C. (1908), S. 151 — Ends of jus¬ 
tice — Consolidation of suits which are not 
cross-suits — (Hyderabad Civil P. C., Ss. 648 
and 644). 

Every Court whether a Civil Court or other¬ 
wise must in the absence of express provision 
be deemed to possess inherent powers in its 
very constitution, all such powers as are neces¬ 
sary to do the right ana undo the wrong in the 
course of the administration of justice. 

(Para 8) 

S. 648, Hyderabad Civil P. C., provides for 
the consolidation of cross-suits, and it does not 
apply to consolidation of suits which are not 
cross-suits. But excepting S. 648, Hyderabad 
Civil P. C., there is no other specific provision 
for consolidation of suits which are not cross- 
suits. (Para 8) 

Therefore, where the Court consolidated 
suits which were not cross-suits under S. 648, 
Hyderabad Civil P. C., the consolidation would 
hold good and would be deemed to have been 
passed under S. 644, Hyderabad Civil P. C. 
corresponding to S. 151, Indian Civil P.C. 33 
Ca! 927; AIR 1947 Nag 248; AIR 1943 Bom 12 
and AIR 1922 Pat 566 (1) Ref. on. (Para 13) 

Anno: Civil P.C., S. 151 N. 4 Pt. 13. 

(b) Civil P.C. (1908), Ss. 115 and 151 — 
Judicious discretion — No interference. 

Where the trial Court came to the conclu¬ 
sion that as the defendant has not started the 
evidence and they have not filed the list of de¬ 
fence witnesses, it would be in the ends of jus¬ 
tice to allow the plaintiff lo produce her evi¬ 
dence again after she had closed her evidence, 

Held, that it was not an injudicious discre¬ 
tion and there was no reason for the II gh 
Court to interfere in revision. (Para 14) 

Anno: Civil P.C., S. 115 N. 20; S. 151 N. 4. 

Amanullah Khan, Vakil, for Petitioner; 

Khaja Abdul Muqtadar, for Respondents. 
REFERENCES: Courtwise/Chronological/ Paras 
(’43) AIR 1943 Bom 12: (ILR (1943) 

Bom 104) 11 

(’06) 33 Cal 927: (3 Cal LJ 67) 9 

( f 47) AIR 1947 Nag 248: (ILR (1947) 

Nag 691) 10 

(•22) AIR 1922 Pat 566(1): (1 Pat 669) 12 

ORDER.: This is a petition in revision on behalf 
of defendant No. 1 against the order of the Court 
below dated 9-6-1951 whereby the Court directed 
the plaintiff to produce her witnesses and the 
defendants to file their list of the defence wit¬ 
nesses. 


(3) The second contention is that when the 
plaintiff nad closed her evidence in November 1950, 
she coihd not be allowed to produce her evidence- 
again and in permitting che p.aintiff to produce 
evidence again the Court had not used its dis¬ 
cretion judicially. 

(4» On behail of the oilier side it is contended 
that it is not correct to say tnat the suits were 
not consolidated before. Relying on the proceed- 
ings-shcet oi 21-9-19o0, it is stated that on that 
date the suits were consolidated. 

(5) As regards the question whether S. 643, 
Hyderabad Civil P. C. is applicable, the learned 
Counsel for the plaintiff very rightly conceded 
before us that S. 648, Hyderabad Civil P. C. was 
not applicable, but his contention is that the 
Court has got inherent powers under S. 644, 
Hyderabad Civil P. C. corresponding to S. 151, 
Indian Civil P. C. to consolidate suits. Thus, he 
urges that there is nothing wrong in the order 
of the Court below which could be interfered with 
in revision. 

(6) With regard to the question of the evidence- 
of the plaintiff, it is stated that though the plain¬ 
tiff had closed her evidence in November 1950. 
the defendant had not started his rebuttal evid¬ 
ence, therefore, the Court allowed the plaintiff 
to examine witnesses who were already mentioned 
in the list. Thus he contends that there is nc 
wrong exercise of discretion. In the result it is* 
contended that the revision petition should be dis¬ 
missed. 

(7) In so far as the first contention of the learn¬ 
ed advocate for the petitioner is concerned which 
relates to the consolidation of the suits, from a. 
perusal of the proceedings of the lower Court 
dated 21-9-1950, it is clear that the Court at the 
instance of the plaintiff consolidated both the 
suits. Therefore, it is not correct to say that the 
Court did not consolidate the suits as a matter 
of fact. - 

(8) The question that has to be considered is as 
to whether having regard to the nature of the 
suits, they could be consolidated together. We 
went through the plaints in both the cases. In 
our opinion, having regard to the nature of the 
suits they could be consolidated. The conten¬ 
tion is that under S. 648. Hyderabad Civil P. C., 
only cross-suits could be consolidated and as 
these are not cross-suits, these could not be con¬ 
solidated. It is true that both these suits are of 
the plaintiff herself and these are not cross-suits. 
So S. 648. Hyderabad Civil P. C. would not be 
applicable. But we do not agree with the conten¬ 
tion of the learned advocate that the Court has 
no inherent power to consolidate the suits of this 
nature which are not cross-suits. It may dc 
pointed out that every Court whether a Civil { 
Court or otherwise, must therefore, in the absence; 
of express provision for the purpose be deemed tc 
possess inherent powers in its very constitution,; 
all such powers as are necessary to do the ngnt 
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terfere. We do not regard it as an injudicious! 
discretion. Petition in revision is, tneretore, dis*! 
missed with costs. Advocate's fee Rs. 35. 


and undo the wrong in the course of the adminis¬ 
tration of justice. Admittedly, excepting S. 643, 
Hyderabad Civil P. C. there is no other specific 
provision to that effect. In tne absence of express 
provision the Court must be deemed to have in¬ 
herent power, and in this connection it has the 
inherent power to determine how its proceedings 
should be conducted. 

(9j In the ca^e oi — ‘Hukumchar.d v. Kamal 
Chand\ 33 Cai 927 it has been held by Woouroffe 
and Mukherjee JJ.: 

“The Court has therefore in many cases where 
the circumstances require it acted upon an 
assumption oi tne possession ot tne innerent 
powers, to act ‘ex aeoico justitiac’ and to do 
that real and substantial justice for tne admi¬ 
nistration for which it alone exists. It has 
been thus held that when the Coae contains 
no express provision on tne matters hereinafter 
mentioned tne Court has inherent power ‘ex 
deblto justitiae’ to consolidate; postpone 
pending the decision of the selected ac¬ 
tion and...” 

(10) In — ‘Manoher Vinayak v. Laxman Anand- 
rao\ AIR 1947 Nag 248, Grille C. J. and Padhye 
J. held that mere is no specific provision of law 
in the Civil Procedure Code for consolidation of 
two suits as is contained in O. 41 of the Rules 
of Supreme Court requiring one trial and one 
Judgment in consolidated actions. It is under the 
inherent powers of the Court under S. 151, Indian 
C. P. C. that the suits are consolidated. The 
legal effect of the ‘de facto’ consolidation is 
usually achieved by two suits being tried together 
by the consent of the parties and with the 
approval of the Court. 

(11) In — ‘Ganesh v. Gopal’, AIR 1943 Bom 
12 Broomfield and Macklin JJ. held that: 


B. H.G.P. 


Revision dismissed. 


I 1 / “If suits are filed simultaneously there is no 
contravention of the part of the rule which 

... i ra n t ■ . . ... 


prohibits the plaintiff from afterwards suing 
for a relief omitted in a former suit, the two 
suits should be consolidated and tried together 
on the same evidence.” 

(12) In — ‘Mohd. Fazal v. Malikumar Mahton\ 
AIR 1922 Pat 566 (1), Coutts and Das JJ. held: 

^ ourt ha5 inherent jurisdiction to conso¬ 
lidate the suits with jurisdiction exercisable 
without the consent of the parties.” 

(13) Having regard to the consensus of opinion 
of all Courts that there is the inherent power 
in a Court to consolidate suits In the ends of 
Justice, we do not find anything wrong in the 
order of the Court below in consolidating the 

su ^- Oi course, the trial Court had con¬ 
solidated the suits under S. C48, Hyderabad Civil 
y but in our opinion that order of consoli¬ 
dation would hold good and would be deemed to 
lave been passed under S. G44, Hyderabad Civil 
con-esponding to S. 151, Indian Civil P. C. 
nus, this contention fails. 

♦Jlu ^ re S&rds the other question which relates 
^<52* e evidence » ^re is absolutely no force in 

^ true that in Novem- 


2 11 is tnie that ^ Novem- 

f P lalnt itf had closed her evidence, but 

Plaintiff requested the Ourt that as the defen- 


• --, —v. w.,v viiikD Od U1C UC1CU- 

Si^JEhi not started with the defence evidence, 
b e Permitted to produce those witnesses 
wnose list had already been filed earlier. The 
£! me to , tl l e conclusion that as the defen- 

not HiS? n ,°, t , st ! r J ed the evi dence & they have 
be in the i Lst of the defence witnesses, it would 
. Wodnr* 1 ,°J Justlce t0 allow ibe plaintiff to 
IK evidence. in exercise of its dlscre- 
I on by the Court below we see no reason to in¬ 
i' fe/' 
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PALNITKAR C. J. 

AND DtaHPANDE J. 

Ramchandra Reddy, Petitioner v. Shan- 
kuiamma, Respondent. 

Writ Petn. No. 200/8 of 1952, D/- 8-10-1952. 

(a> Constitution of India, Art. 132 (1) —» 
Suosianual question of law. 

judgment Holding S. 13, (Hyderabad) Atiyat 
tnquuns Act, ivoi ultra vires tbe coustuuuon 

— interpretation ol constitution iuvo,vctl — 

Cernueaie coiua be granied. (fara 2) 

Auno: C. P.C., App., Constitution of India, 
Art. 132 N. 1. 

(b) Constitution of India, Art. 133 — Civil 
proceeding — (Constitution of India, Art. 226) 

— (Hyderabad (Abolition of Jagirs) Regulation 
(69 of 1358F), S. 21 (2) ). 

The question whether it is a civil proceeding 
or not snouid be decided taking into view the 
nature of me proceeding. Under the provisions 
oi s. 21 (2), uyderaoad (Abolition of Jagirs) 
Regulation, claims relating to a jagir or to any 
snare in tne income inereof have been made 
the subject-matter of civil litigation. Thereiore 
tlu term ‘civil proceeding’ in Art. 133 of the 
Constitution applies to civil writs issued under 
226. (Para 3) 

Anno: C. P. C., App.; Constitution of India, 
Art. 133 N. 2. 

Ramchandar Rao Nandapurkar, for Peti¬ 
tioner; Sadashive Rao, for Respondent. 

ORDER: This is a petition for leave to 
appeal to the Supreme Court, and a certificate 
under Arts. 132 and 133 of the Constitution is 
prayed for. 

( 2 ) For the purposes of Art. 132, Cl. (1), we 
have to decide whether the case involves a 
substantial question of law as to the inter¬ 
pretation of the Constitution. In the judgment 
under consideration, we find that S. 13, (Hyde¬ 
rabad) Atiyat Enquiries Act of 1952 has been 
held ‘ultra vires’ of the Constitution. We are. 
therefore, of the opinion that this is a case 
which involves a substantial question as to the 
interpretation of the Constitution. In our 
opinion, a certificate under Art 132, Cl (1) 
should be granted to the petitioner 

(3) With regard to Art. 133, Cl. ( 1 ) (a), it is 
admitted by the parties that the value of the 
subject-matter of the dispute is above Rs 
20.000. It is also clear that the High Court by 
the judgment under consideration has dis¬ 
agreed with the judgment of the Honourable the 
Revenue Minister and therefore, under the 
provisions of the said Article, leave must be 
granted inasmuch as there is a difference of 
opinion. The question whether passing of 
orders by this High Court in its writ jurisdic¬ 
tion under Art 226 of the Constitution is a 
civil proceeding for the purposes of the said 
Article was argued before us. Shri Sadashive 
Rao, the learned Advocate for the counter- 
petitioners argued that this Article applies only 
to cases in which the High Court exercises 
jurisdiction under thq Civil Procedure Code in 
cases of regular appeals. No doubt, it is a 
moot point We have considered the point 
very carefully. We are of the opinion that 
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the question whether it is a civil proceeding or 
not should be decided taking into view the 
nature of the proceeding. It is clear that the 
proceedings before the High Court were not of 
a criminal nature. The property which is the 
subject-matter of the dispute consists of lands, 
houses and other movabje and immovable pro¬ 
perty. The question as to who should get the 
income or a share of the income of the Jagir 
belonging to the family is also involved. Under 
the provisions of S. 21 (2), Hyderabad (Aboli¬ 
tion of Jagirs) Regulation, claims relating to 
a jagir or to any share in the income thereof 
have been made the subject-matter of civil 
litigation and it has been laid down that all 
such claims shall be filed in and decided by the 
appropriate civil Court. Thus, it is clear that 
the subject-matter of the dispute involves pro¬ 
ceedings of a civil nature. Section 15, Supreme 
Court of Judicature Act, 1884, reads as follows: 

"15. Proceedings in ‘quo warranto’ shall be 
deemed to be civil proceedings, whether for 
purposes of appeal or otherwise.” 

No doubt, Art. 226 of the Constitution covers 
not only writs in the nature of ‘quo warranto’ 
but also other writs. Applying the principle 
contained in S. 15 above-mentioned, we are of 
the opinion that the term 'civil proceeding’ in 
Art. 133 of the Constitution will apply to civil 
writs issued under Art. 226. We, therefore, 
also grant a certificate to the petitioner under 
Art. 133, Cl. (1) of the Constitution. A certi¬ 
ficate be, therefore, accordingly granted. 
A/H.G.P. Application allowed. 
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PALNITKAR C. J. AND SRINIVASA¬ 
CHARI J. 

Gujrathi Ramanna, Petitioner v. Parpati 
Venkatram Reclcli and others, Respondents. 

Writ Petn. No. 358 of 1952, D/- 13-10-1952. 

Debt Laws Hyderabad Debt Conciliation 
Act (1 of 1349F), S. 14 — Requirements of. 

The petitioner had obtained a money decre? 
for a sum of Rs. 9,000 and odd against one 
G. G submitted a petition for the settlement 
of this decretal amount before the Debt Conci¬ 
liation Board at Warangal. After some pro¬ 
ceedings, the Conciliation Board passed orders 
on 29th Amardad 1353F, as the parties had 
arrived at an agreement. After recording the 
order dated 1 29th Amardad 1353F, no further 
steps were taken by the Debt Conciliation 
Board. 

Held that under Cl. (1) of S. 14, it is im¬ 
perative upon the Board to reduce to writing 
in the form of an agreement the amicable set¬ 
tlement arrived at between the parties. The 
Board had failed to carry out its statutory 
duties. Under S. 14 when such an agreement is 
drawn up, certain entries are to be made in 
the agreement. That should have been done 
in the light of the order, dated 29th Amardad 
1353F. The agreement should contain descrip¬ 
tion of movable and immovable property of 
the judgment-debtor as described in Cl. (Alif) 
of the Section and should also contain the 
other details mentioned in S. 14(1). (The High 
Court decided that an agreement be drawn up 
accordingly and then the agreement be re¬ 
gistered as laid down in Cl. (3) of the said 
Section). (Para 4) 

J. V. Narsing Rao, for Petitioner; Sadashiv 
Rao, for Respondents. 


ORDER: In this case, an interesting ques¬ 
tion of law as to the interpretation of S. 14 
Hyderabad Debt Conciliation Act 1 of 1349F 
has arisen. 

(2) The facts briefly are that the ancestor of 
the respondents, Gopal Reddi, was indebted to 
the petitioner, who had obtained a money de¬ 
cree for a sum of Rs. 9,000 and odd -against 
him. Gopal Reddi and others submitted a peti¬ 
tion for the settlement of this de¬ 
cretal amount before the Debt Conciliation 
Board at Warangal. After some proceedings, 
the Conciliation Board passed orders on 29th 
Amardad 1353F as the parties had arrived at 
an agreement. The summary of the said 
order is to the effect that Rs. 3,000 had been 
paid by the judgment-debtors; that the rest of 
the amount to be paid was settled at Rs. 5,500; 
that the judgment-debtors were to pay the 
same by paying Rs. 1,500 out of this on 15th 
Farwardi 1354F; and that the remaining Rs. 
4,000 were to be paid in three equal instal¬ 
ments. It was agreed that an agreement was 
to be drawn up and registered after the said 
amount of Rs. 1,500 was paid on 15th Farwardi 
1354F. It appears from the record of the Debt 
Conciliation Board that the said amount of 
Rs. 1,500 was paid on 12th Farwardi 1354F 
along with the necessary money for registra¬ 
tion, etc. 

It is also clear from the file that the agree¬ 
ment was not drawn up as required in S. 14, 
Cl. (1) of the said Act. On 11th Khurdad 
1354 F the creditor submitted a petition before 
the Talukdar of Warangal stating that though 
the Board had passed an order under S. 14, 
it had not prepared the agreement nor had 
got it registered, and prayed that the same 
may be done forthwith and the creditor was 
prepared to pay the registration fees. No order A 
appears to have been passed on this petition. 
The file ultimately was sent back to the Debt 
Conciliation Board. When the file was receiv¬ 
ed there, the creditor again submitted a peti¬ 
tion on 17-2-1950, before the Board making the 
same prayer as was made before the Taluk¬ 
dar and stating that under S. 14 an agreement 
be drawn up and got registered. This petition 
was rejected on 29-1-1951. Against this order, 
the present petition had been submitted and 
we wish to treat the same as a writ petition 
under Arts. 226 and 227 of the Constitution. 

(3) We have gone through the order under 
consideration and we are not clear as to the 
reasoning adopted by the said Board. The 
Board seems to be of the opinion that some 
interpolation has been made in the original 
order, dated 29th Amardad 1353F and a word 
"suam” (third) instalment seems to have been 
added in that order. The Board is of the opi¬ 
nion that the interpolation was meant for pur¬ 
pose of saving limitation, and that the inter¬ 
polation had made the order incapable of exe¬ 
cution. 

(4) We have heard at length the arguments 
of the learned advocates of the parties, and 
we are of the opinion that this writ petition 
should be allowed. The question for decision is 
whether an agreement as laid down in S. 14 or 
the said Act has been drawn up or pot. it is 
clear from the file and from the various peti¬ 
tions submitted by the parties, that after re¬ 
cording the order dated 29th Amardad 1353is 
no further steps were taken by the Debt con¬ 
ciliation Board. Under Cl. (1) of S. 14, it • 
imperative upon the Board to reduce 

ing in the form of an agreement the amicaoie 
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settlement arrived at between the parties. The 
Board has failed to carry out its statutory 
duties. Under S. 14 when such an agreement 
is drawn up, certain entries are to be made 
in the agreement. That should be done in the 
light of the order, dated 29th Amardad 1353F. 
The agreement should contain description of 
movable and immovable property of the judg¬ 
ment-debtor as described in Cl. (Alif) of the 
Section and should also contain the other de¬ 
tails mentioned in S. 14(1). We direct that an 
agreement be drawn up accordingly and then 
the agreement be registered as laid down in 
Cl. (3) of the said Section. 

(5) It was represented to us that while 
these proceedings were dragging on before the 
Board and before the Talukdar, the original 
debtor died and his sons have been brought 
on record. Shri Sadashiv Rao, the learned ad¬ 
vocate for the said sons (legal representatives) 
drew our attention to this fact and raised a 
question as to how far it is possible for the 
agreement being drawn up against the legal re¬ 
presentatives of the judgment-debtor We 
leave this question to be decided by the 
Board. We allow this writ petition, as above- 
and direct the Board to act accordingly. In 
view of the circumstances of the case, we 
make no order as to costs. 


B/D.H. 


Petition allowed. 




AIR 1953 HYDERABAD 133 (Vol 40 C. N. 56) 
QAMAR HASAN AND JAGANMOHAN 
REDDY JJ. 

State of Hyderabad v. Annantha Reddy and 
others, Respondents. 

Criminal Confirmation No. 1467 and Appeals 
Nos. 1392 to 1401 of 1951, D/- 24-3-1952. 

(a) Criminal P. C. (1898), S. 367 - Appre- 
aation of evidence — Credibility of witnesses 
Eye witnesses — In considering their evi¬ 
dence, it is necessary to see whether they are 
independent witnesses or have interest in any 
of the parties — (Evidence Act (1872), S. 1 ). 

N.lui Cr ' P ' C " S ‘ 36? ’ N> 61 EvL SVl 

_ ( b) Crimina 1 P . C. (1898), Ss. 162 and 288 
hiliiV revi0 “ s statement of witness — Admissi- 
S 145 ~ Extent of — (Evidence Act (1872), 

0 A c “Sf reading of S. 162, Criminal P. C, 

vioni It 5 ’, Evid . ence Act > would that pre- 
eic^t ts 4 are ina <imisslble in evidence 

S 52 X* cxt f 4 t mentioned therein. If any 
as l statements have to be utilised 

mii*I P r* they Can onIy ^ under s - 288 » Cri- 

(Para 8) 

^Se C i c rs C - 1 4 S 5 10: S - 288 N - 2 - »• 

K Evidence Act (1872), S. 27 — Scope 

27 ’ Evldenc * Act * what is 
as arnUf lhat the rccovcr y should be made 
tte accS U i« nC ti 0f l nfo ™ ation lavished by 
sStemp^ C ?J5* ord ? r to make 250 much of that 
If thence discovery admissible, 

accused produces certain articles as a 

very itself is inadmissible. (Para 10) 
Mpo: Evidence Act, S. 27 N. 1 , 3, 4. 

P, C (1898) ^ ico 

“X fes * “ 


Statements of witness to police made during 
the course of investigation are clearly in¬ 
admissible under S. 162. Recording courts 
must be careful to see that no inadmissible 
evidence is allowed to be adduced or recorded 
because it raises an inference or gives rise to 
the suggestion that the trial judge was in¬ 
fluenced by such inadmissible evidence. 

(Para 11) 

Anno: Cr. P. C., S. 162 N. 2, 11 and 12. 

Mohd. Mirza, Govt. Advocate, for the State; 
Manohar Rao Jagirdar, for Respondents. 

JAGAN MOHAN REDDY J.: In this case, 
the Sessions Judge of Bidar convicted the ac¬ 
cused Ananthareddy, Malgonda and Mathuri 
Narsayya, son of Narsayya Dhed, under Ss. 302 
and 148, Indian Penal Code, and sentenced 
each of them to death and two years rigorous 
imprisonment respectively and convicted seven 
accused, viz., Fakirappa, Ramanr.a (Ramayya), 
Shankerappa, Sangayya (Sangappa), Lingayya, 
Gundappa and Bhaganna (Bhagayya) under 
Ss. 302 and 148, Indian Penal Code, sentencing 
them to transportation for life and two years 
rigorous imprisonment respectively. He ac¬ 
quitted three accused viz., Ramanna, Erayya 
(Eraooa) and Lalayya of the aforesaid charges. 
In the case of the first three accused, who have 
been sentenced to death records have been sent 
for confirmation and all the ten accused who 
have been convicted have also filed appeals. 

(2) The story of the prosecution is that the 
accused along with some others who belonged 
to the party of Ananthareddy (Accused No 1) 
due to enmity with Lakshmareddy, the de¬ 
ceased with whom the said Ananthareddy had 
some land disputes, murdered the deceased 
after inflicting wounds with axes near the pial of 
Rasool Saheb’s house at about 6 a.m. on the 8th 
Dai. 1359 F., while the said Lakshmareddy was 
going to his field. This incident was witnessed 
by four persons, viz., Malkappa (Malkanna) P. 
W. 4, Papayya (Pagagonda) P. W. 6, Keshanna 
(Keshgonda) P. W. 7 and Revappa P. W. 8, who 
it is alleged reported the incident to Gunda- 
reddy P. W. 2, the brother of the deceased 
Lakshmareddy, who in his turn reported the 
incident at about 7 a.m. to the Police Patel of 
the village, Lakshmareddy, P. W. 1 . The said 
Lakshmareddy, P. W. 1. made a report to Sub- 
Inspector in charge of the Station House, Mad- 
noor who issued the F.I.R., Ex. 1, with which 
is attached the original report. On receipt of 
the said report, at 11 a.m. the Sub Inspector 
of Police Md. Abdul Ghafar, P. W. 9 went to 
the spot made a Panchanama of the dead body, 
Ex. 16, and sent the body for post-mortem 
examination to the Civil Surgeon of Bidar who 
issued the post-mortem report Ex. 17. 13 out 

tiirlnJi ? CC , l i sed who . were alleged to have 
taken part in the commission of the crime were 
arrested on the same day and as a result of the 
information furnished by them axes were re- 
coyered through Panchanamas Exs. 3 to 13. 
After the investigation was completed a charge 

fnr et iT WaS dled before the Magistrate, Bidar, 
for offences under Ss. 243 and 124 of the 

3 n 9 de «nH a ^(» Pe T na i- Co £ e (corresponding to Ss. 
Bahman, 1359 'f Penal C ° de) on 14 "> 

“M, 
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after his transfer Gaziuddin Ahmed the suc¬ 
ceeding Addl. Sessions Judge recorded the evi¬ 
dence of 7 witnesses afresh but was transferred 
before the conclusion of the case. In view of 
the application of the Indian Criminal P. C. 
from 1-4-5! the Sessions Judge who convicted 
the accused, conducted the trial under the 
Indian Criminal P. C. from 6-7-51 with the aid 
of the assessors. The previous statements of 
some of the witnesses recorded by the Sessions 
Judge who could not complete the trial before 
his transfer, became available to the defence 
for being utilised in the manner provided for 
in S. 145 of the Indian Evidence Act for the 
purposes of discrediting some of the material 
prosecution witnesses the effect of which will be 
noticed at the appropriate time hereafter in 
discussing the evidence. 

(4) The following incriminating evidence 
against the accused has been urged by the pro¬ 
secution, namely: 

(1) That there have been eye-witnesses who 
have seen the accused attack and injure 
the deceased with axes which resulted in 
his death. 

’(2) The incident was reported to the brother 
Gundreddy by these eye-witnesses and 
Gundreddy and the said eye-witnesses 
reported to the Police Patel, P. W. 1. 

'(3) The Police patel immediately made a re¬ 
port mentioning the names of the 13 ac¬ 
cused upon which the F.I.R. Ex. 1 was 
issued which included these names. 

(4) The accused were arrested the same day 
as a result of this investigation and the 
material objects, viz., the axes with which 
the accused are alleged to have perpetrated 
the crime were recovered at their instance 
from their respective houses. 

(5) The Police Patel’s (P. W. 1) evidence in 
brief is that about 7 a.m. Gundreddi. P. W. 2 
came and informed him that his brother 
Lakshmareddy was killed by the 13 accused 
whose names he mentioned and that he was 
informed of this incident by the eye-witnesses 
Revappa, Malkanna, Papagonda and K^shgonda 
and that immediately he issued the report at¬ 
tached to Ex. 1. According to the endorsement 
on the report and the evidence of P. W. 9 the 
investigating Ofiicer, it is clear that it reached 
the station house at Madnoor which is only 
two miles from Elgoi at about 11 a.m. and 
immediately after the receipt according to P. 
W 9 he reached the spot at 12-30 p.m. Accord¬ 
ing to P. Ws. 2 and 8. however, P. W. 9 reached 
the spot one hour or two hours after the inci¬ 
dent which would be about 8 or 9 a.m. The 
determination of the approximate time at which 
the Sub-Insnector reached th« spot becomes 
Important for the consideration of the ques¬ 
tion whether the report was sent before or 
aft<r the arrival of the Sub-Inspector on the 
scene. It is contended on behalf of the ap¬ 
pellants and suggestions have been made in the. 
cross-examination both of P. W. 1 and P. W. 2 
that the r^oort was sent bv P. W. 1 at the in¬ 
stance of P. W. 9 after the investigation had 
been made and the names of the accused were 
subsequently ascertained. In order to deter¬ 
mine this question it will have to be seen 
whether the testimony of P. Ws. 1, 2 and 9 
can be believed. (His Lordship th*n referred 
to the evidence of P. Ws. 1. 2 and 9 and con¬ 
cluded that it cannot be believed). 

(6) If the statement in th* First Information 
Report could be believed, it is a very strong 


piece of in -liir.inating evidence against the ac¬ 
cused, but in the view 1 have taken, it appears 
to me that the evidence of the eye-witnesses is 
robbed of considerable force. 

(7) When considering the evidence of the' 
eye-witnesses, it is also necessary to see whe¬ 
ther they are independent witnesses or have 
any interest in Gundreddi, P. W. 2 or the de¬ 
ceased Lakshmareddy. (The judgment then 
refers to testimony of other P. Ws. and con¬ 
cludes that it is unsafe to rely on it). 


(8) The State Prosecutor has urged that the 
previous statements of the witnesses should be 
read as a whole. This argument in my view 
is wholly untenable in law. A cursory read¬ 
ing of S. 162, Criminal P. C. or S. 145, Evidence 
Act, would show that previous statements are 
inadmissible in evidence except to the extent 
mentioned therein. If any of the previous 
statements had to be utilised as a whole, they 
could only be done under S. 288, Criminal P. 

C. and if this was not possible, the Public Pro¬ 
secutor ought to have utilised the right of re¬ 
examination to obtain any explanation of the 
witnesses regarding the previous statement so 
confronted, a right which has not been exer¬ 
cised at all. 

(9) After going through the evidence of these 
eye-witnesses, the casual nature in which these 
witnesses relate the incident,—very unconcern¬ 
ed and unmoved—in soite of its seriousness, 
creates an irresistible impression that the state¬ 
ments are artificial and made up for the occa¬ 
sion, a typical example of which is the state¬ 
ment of P. W. 8 when he says that when Pa- 
payya. P. W. 6, was going, witness asked him 
and Papayya told him that Lakshmareddy was 
killed. If this is so. he couid not have been 
in his house when the accused dragged the , 
deceased past it. On a consideration of the 
evidence of ibese witnesses as a whole, I am 
of the view that it will be unsafe to rely on 
their testimony. 

(10) The next incriminating circumstances 
against the accused is the recovery of the axes 
and clothes of the deceased alleged to be at 
their instance so as to ma^e it admissible un¬ 
der S. 27. Evidence Act. Exhibits 3 to 13 are 
the Panchanamas of the recovery which shows 
that from the accused Gundappa, Baganna, 
Ramanna, Shank^rappa, Sangappa, Anantha- 
reddy, Lalayya, Narsayya, Lingayya, Fakirappa 
and Malgonda, axes w~re recovered and from 
accused Ramappa. a rug (Kambal), dhoti and 
shamla of the deceased were recovered. None 
of these articles ar~ al'eged to contain any 
blood-stains, nor were they sent to the .Chemi- 
cal Examiner. The prosecution case is tnat 
the deceased after being killed was dragged ana 
thrown into the well and his dhoti an d snanila 
and rug (Kambal) were left behind which the 
accused took with them. There is, however, 
no positive evidence with respect to this tact. 
When the dead body was recovered the ae- i 
ceased had on him only a shirt and a half s 1 ee e 
vest which were found to contain human blood 
vide Ex. 16 (3) report of the Chemical Exa- 
miner. If the dhoti and shamla recovered from 
the accused belonged to the deceased, the de 
ceased having been struck violently and there 
being profuse bleeding, as »s evident from the 
earth on the spot sent to the Chemical E ^mmer 
which contained human blood, one would have 
expected these articles to have be°n immersed in 
blood, but no such thing is evident either from 
the Panchanamas or the testimony of the Pane 
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witness Maruthi, P. W. 5, the only Panch who 
has been examined. P. W. 5’s testimony that 
on the Police Sub Inspector’s enquiry accused 
Ramanna brougnt the dhoti and other things 
makes the recovery itself inadmissible. For 
purposes of S. 27, Evidence Act, what is re¬ 
quired is that the recovery should be made as 
a consequence of information furnished by the 
, accused in order to make so much of that state- 
iment leading to the discovery admissible. The 
: witness is also unable to say which axe was 
recovered from which accused. On the other 
hand, his statement that there are no blood¬ 
stains on any of those axes makes the recovery 
useless. The evidence pertaining to this aspect 
of the case led by the prosecution, in my view, 
has the effect of overburdening the record. 

(11) Before concluding I wish also to observe 
that in the depositions of P. Ws. 8 and 9. 
evidence of the statements made by witnesses 
to the police during the investigation which is 
clearly inadmissible under S. 162, Criminal P. 
C. has been let in. Recording courts must be 
careful to see that no inadmissible evidence is 
allowed to be adduced or recorded so as to 
raise an inference or give rise to the sugges¬ 
tion that the trial Judge was influenced bv 
'such inadmissible evidence. 

(12) I have not deemed it necessary to con¬ 
sider the defence evidence in the view I have 
taken of the prosecution evidence. 

(13) From the entire review of the evidence 
on record, the credibility of the witnesses, and 
a consideration of the probabilities. I have no 
hesitation in coming to the conclusion that the 
prosecution has not discharged the heavy onus 
resting upon it to bring home the guilt to the 

\ accused- In this view of the matter, the con- 
’ victions and death sentences award'd to the 
three accused Ananthareddy, Malgonda and 
Narsayya cannot be confirmed and the appeals 
0 u e 10 a^sed are allow'd bv setting 
aside their convictions and sentences and 
.ordering their release forthwith, if not required 
to be detained under law. The axes recovered 

destroyed*** <0 ^ accused and lhe clothes be 

This iV dgment wUl Govern the other fcon- 
nectcd appeals. 

C/K.S. Appeals allowed; Convictions quashed. 


AIR 1953 HYDERABAD 135 (Vol. 40 C. N. 57) 
. MISHRA C. J. AND 
MOHAMMED AHMED ANSARI J. 

ta?'‘ ndap P a ’ Petitioner v. Collector of Gul- 
and another > Respondents 

27-ll- I 5f2 0n N0 ‘ 641/B5/2 of 1952-53, D/- 

rintendence titUti ° n ° f India * Art ’ 227 ~ Su Pe- 

wsMctJd u ?j! er Art - 227 ““t be 

SSoV ft ^ S J here n ' here 648 been a grave 

*u^ment«, or flasrant abuse of any 

a£ STS Z mmpt 

*StTi a* *• 


that their income is or was used in that 
manner. (Para 2) 

Apparao, for Petitioner. 

REFERENCES: Courtwise/Chronological/ Paras 
(’35) AIR 1935 All 514: (154 Ind Cas 1004) 3 

(’51) AIR 1951 All 667: (52 Cri U 984(2) ) 4 

(’33) 60 Cal 618: (AIR 1933 Cal 132: 

34 Cri LJ 299) 3 

(’51) AIR 1951 Cal 138: (56 Cal WN 23) 4 

(’51) AIR 1951 Cal 193 (SB) 4 

(1841) 1 QB 66: (113 ER 1054) 3 

ORDER: This is an application for the issue 
of a Writ of ’certiorari’ under Art. 226 of the Con¬ 
stitution. At the time of arguments, it was desired 
to press it as an application in revision under 
Art. 227, it being urged that the case was a fit 
one for interference under its power of superin¬ 
tendence. 

(2) The applicant- Gundappa was a tenant at 
Rs. 6/- per month of two muigies and two rooms 
belonging to a mosque situate at Station Bazaar, 
Gulbarga. The rent was later increased to Rs. 
11 - 8-0 per month and at a subsequent reassess¬ 
ment made by the Committee in 1358F. the 
amount was enhanced to Rs. 15/- per month. 
The petitioner considered that the increase was 
unjustified and he ventilated his grievance in the 
Court of the Tahsildar by seeking cancellation 
of the last mentioned enhancement. The Court 
of the first instance refused to interfere and the 
decision was upheld in appeal by the Collector of 
Gulbarga. Gundappa now contends that the 
Rent Control Order does not apply to the case 
in view of S. 10, which excludes from its opera¬ 
tion buildings etc., whose rent is utilised for edu¬ 
cational, charitable and public purposes. 

This point was not raised in the Court of the 
Tahsildar & though in the memorandum of appeal 
filed by the petitioner before the Collector of 
Gulbarga, aground to that effect was included, 
it was apparently abandoned at the time of the 
argument. We say so because the point is not 
referred to in the appellate Judgment and further 
because the argument could not be sustained with¬ 
out any allegation much less proof of the facts 
which could entitle the building to exemption 
namely that its Income was utilized for the pur- 
poses mentioned in S. 10. We need scarcely stress 
that the mere fact that the muigies and the rooms 
beiong to a mosque does not necessarily implv 
that their income is or was used in that manner, 
\; e ^ mc of reassessment of rent in 1358 Fasli 

< 3 > ^ P° wers of the High courts under Art.' 
f re th . e same which they possessed before the 
passing of the Go/eminent of India Act, 1935 
Bnder n , ll “ Aet of 1935, the general superintend- 
n of lh f. H, 8 h Court included powers of judi- 
thi ®L We11 as , of administrative character and 
we re exercised as was pointed out in - 
^ewat v Bam . Na resh Sahi', AIR 1935 All 
fA 4 nm q /h Ce M °fu al circum stances only. In — 
aU l v ’ Em P eror '. 60 Cal 618, Sir 
°Thf obscrved in this connection: 

nJnr 1 U P e 5?£ ndence which this Court 
ba ? . over al* jurisdictions subject to appeal, Is 

♦“P th f? wrtbm the bounds of their 
authority, to see that they do what their dutv 

SSfa and they do it in a leS mSmerf g 
does not involve responsibility for the correct- 
y. ness of their decisions either in fact or law'* * 
Jo-? obviously not practicable that under Art. 
2 7 ttrts Court should retry all cases which have' 
been tried by judicial tribunals & that it should do 

So?ffia5? “S? V**®* but arbKrtnd 

and It has to be exercised upon judicial pSSSplS 
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which give it its character. As remarked by 
Lord Denman C. J., in — -Queen v. Balton', (1841) 
1 Q. B. 66 at p. 76: 

"It is of much more importance to hold the rule 
of law straight, than lrom a feeling of the sup¬ 
posed hardship of any particular decision, to 
interpose relief at the expense of introducing 
a precedent full of inconvenience and uncertain¬ 
ty in the decision of future cases.” 

(4» The position has been clearly defined in — 
‘Sukhdeo v. Brij Bhushan’, AIR 1951 All 667; 
— -Narendra Nath v. Binode Behari\ AIR 1951 
Cal 138; and — ‘Dalmia Jain Airways Ltd. v. 
Sukumar Mukherjee’, AIR 1951 Cal 193 (SB), & it is 
now well established that the supermtendence 
referred to in the aforementioned Article does 
not invest the High Court with an unlimited pre¬ 
rogative to interfere in cases where a wrong 
decision has been arrived at either in fact or in 
law. The powers enjoyed under it must, we 
apprehend, be restricted to cases where there has 
been a grave dereliction of duty or flagrant abuse 
of any fundamental principles of law and natural 
justice, and they must further be confined to 
cases where no other adequate or prompt remedy 
is available. Applying this principle, it is clear 
that the present case does not fall within the 
article. 

(5) This application has no substance. We 
dismiss it accordingly. 

A/D.H. Application dismissed. 


AIR 1953 HYDERABAD 136 (Vol 40 C. N. 58) 
PALNITKAR C. J. AND SRINIVASA- 

CHARI J. 

Afzal Begum, Petitioner v. Gulam Samdani 
and others, Respondents. 

Writ Petn. No. 129 of 1951-52, D/- 23-9-1952. 

Houses and Rents — Hyderabad Rent Con¬ 
trol Order (1353 F), Para 8, Cl. 3(a) — 
“Amaada” or “Tayyar” — Meaning. 

The word “Amaada” or “Tayyar” in Cl. 3 
(a), of Para. 8 does not mean that if an ex¬ 
pression of a desire to pay the arrears of rent 
is made before the Controller that will be 
sufficient compliance. What it means is that 
when the Rent Controller is ready to hear the 
objections of the parties, an actual tender of 
the money due should be made before him. 

(Para 3) 

R. Baburam Dayal, for Petitioner; Abul 
Wahid Oasi, for Respondents. 

JUDGMENT: In this case, a question of 
interpretation of para 8, cl. 3(a> of the Hyderabad 
Rent Control Order has arisen. The rendering 
of the Urdu wording of that clause is that if 
after hearing the objections of the parties, the 
Controller is satisfied that the tenant has not 
paid the arrears of rent due or tendered the rent 
due by him, then he may order the eviction of 
the tenant. The Urdu wording which is equiva¬ 
lent to this clause is ”VOH USKI ADAYI KE 
LIYE AMAADA YA TAYYAR NAHI HAI”. It 
was argued before us that the word ‘‘AMAADA” or 
“TAYYAR” means that if an expression of a 
desire to pay the arrears of rent is made before 
the Controller that will be sufficient compliance 
of the wording of the clause and actual payment 
of tendering of arrears is not necessary. We 
are not prepared to agree with this contention. 

(2) The facts which have given rise to this 
revision petition which we have treated as a 
writ petition, are briefly as follows: The res¬ 
pondent executed a registered rental agreement 
on 30th Farwardi 1354 Fasli in favour of the peti¬ 


tioner, stating that he would pay a monthly rent 
of Rs. 30 on the first of each month. On the 
basis of this rental agreement, the petitioner 
liled a suit before the Rent Controller on 13-g 
1358 Fasli, stating that arrears of rent lor a period 
of 3 years and 5 months were due and that they 
not having been paid, the tenant should be evic¬ 
ted and arrears ordered to be paid. On 25-7-1358 
Fasli the respondent filed the written statement 
denying the execution of the Rent Deed and 
stated that he is not the tenant of the petitioner 
and made several other allegations stating that 
the house really belonged to one Saheb Begum, 
who had mortgaged the same with the petitioner 
and that the so-calied rent was really the interest 
due towards the mortgage-money, which was not 
allowed under the law. While the case was 
pending before the Rent Controller, the petitioner 
filed a suit on 4-3-1358 Fasli in the Court of 
Small Causes for arrears of rent for three years* 
In his written statement in that Court, the res¬ 
pondent again denied that he was a tenant. The 
Small Cause Court decreed the petitioner's suit 
on 27-12-1358 Fasli for Rs. 1,080/- and costs. A 
revision petition was filed against that decree in 
the High Court on 17-1-1950 and the High Court 
rejected the revision petition observing that it 
was not for the respondent to raise the question 
of mortgagor and mortgagee and their relations 
‘inter se,’ as he was only a tenant. After the 
rejection of the said revision petition by the High 
Court, the respondent deposited the decretal 
amount in Court on 22-1-1950. 

(3) It is now alleged on the basis of this pay¬ 
ment that this must be construed as amounting 
to readiness of the respondent to pay the amount 
and that though he has paid the amount long 
after the filing of the suit before the Rent Con¬ 
troller. it should be held that he had complied 
with the provisions of para 8, cl. 3(a) referred 
to above. We are clearly of the opinion that 
this is not a compliance of the above provision. 
What the provision means is that when the Rent] 
Controller is ready to hear the objections of the] 
parties, an actual tender of the money due should| 
be made before him. We find in the written state-j 
ment that has been filed before the Rent Con-1 
troller that not only he did not tender the amount 
but he denied that he was a tenant and contended 
that the petitioner could not receive the rent. 
This cantankerous attitude cannot be reconciled 
with willingness to pay. Under the circumstances, 
we cannot hold that the provisions of the above^ 
para have been complied with. We are clearly 
of the opinion that he is a defaulter. 

(4) Shri Babu Ramdayal. the learned advocate 
for the petitioner, raised another point. He argu¬ 
ed that there was an amount of arrears of rent 
for 5 months due which he could not recover from 
the respondent as having been time-barred, but 
for the purposes of assessing the question ot 
tender of the rent due. the Court should look 
into, the fact of non-payment of this amount. We 
are of the opinion that there Is great force in 
this argument. Shri Abul Wahid Oasi, the 
learned advocate for the respondent, stated tna. 
as the amount had become time-barred lie was 
not bound to pay. However, it is not necessary to 
decide this question of non-payment of 5 montns 
rent in view of our interpretation of pa» 8. ci. 
3(a). We, therefore, allow this writ petition, 
quash the lower Court's order and direct tne 

eviction of the tenant. .. nn 

(5) The tenant today submitted an application- 
We cannot entertain it and it is rejected. 

t,/vqr Petition allowed! 
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SIDDIQI J. 

Baji Rao, Appellant v. Ganaji and others, 
Respondents. 

Appeal No. 399/4 of 1359 Fasli. D/- 10-3-1950. 

Limitation Act (1908), Arts. 132 and 147 — 
(Hyderabad) Limitation Act (2 of 1322 Fasli), 
Arts. 118 and 133 —■ Applicability — T. P. Act 
(1882), S. 67. 

A suit for foreclosure of a mortgage without 
possession which expressly stipulates that the 
mortgagee is entitled to foreclose the property 
on failure to pay the mortgage money is main¬ 
tainable and is governed by Art. 133 and not 
by Art. 118 of the (Hyderabad) Limitation Act. 
36 Deccan LR 858, Rol. on. (Para 2) 

Anno: Lim.Act, Art. 132 N. 1,2; Art. 147 N. 1. 

Govir.da Rao Arhdapurkar, for Appellant; 
Sham Rao, for Respondents. 

REFERENCE. /Para. 

36 Deccan LR 858 2 


JUDGMENT: This is a suit by a mort¬ 
gagee against the mortgagor for enforce¬ 
ment of the terms of the mortgage and 
he prays for a decree for foreclosure. 
The trial court on issues 1 and 2 as 
to the mortgage and rights and consideration 
found for the plaintiff and as regards the issue 
No. 4 relating to the compliance with the terms 
of the Money Lender’s Act partially decided in 
favour of the defendant that the accounts have 
not been supplied to the defendant from time 
to time as determined by the provisions of that 
Act. The Court in this respect remarked that 
this matter would only effect the right of the 
plaintiff to recover interest and costs. But 
under issue No. 3, that he referred to the bar 
of limitation and dismissed the suit as barred 
by period of limitation on account of Art. 118 
t of the local Limitation Act. The appellate 
Court upheld this view and dismissed the first 
appeal. The plaintiff, therefore, is before me 
in his second appeal. The preliminary objec¬ 
tion by the respondent's advocate that second 
appeal does not lie fails because for reasons 
hat would be sufficiently evident from the 
latter portion of this judgment. 

(2) The first point that comes up for con¬ 
sideration is whether Art. 118 will be appli¬ 
cable or Art. 133 of the local Limitation Act 
will apply. The first mentioned Article refers 
t0 a case °* mone y secured on immovable pro- 
Pk ' y . a 4 nt * * ays down a period of 12 years from 
tne date when the right to get that monev 
accrues to the plaintiff. But Art. 133 of this 
. Act is an express provision for cases of fore¬ 
closure and mortgage and has a long period of 
30 years from the date of mortgage money being 

The lower court has applied Art. 118 
on this ground that here the mortgage is 


s 'lX„ one without possession and therefore 
Plaintiff cannot come in for a foreclosure suit. 

ti n ‘fu Vlew would be Perfectly correct if I come 
WnH !^ OI ^ U u ion that in a mortgage of this 
f- pnnnt^f n *l ff ha ? no right of foreclosure on ac- 
anrf L* the mherent nature of the contract, 
i«t some coHoteral or side 

out s deed of mortgage though with- 

that ? n ..« ont M ins a clause t0 the effect 
if wil L be entitled *0 foreclosure 

11 T ; , a mount of mortgage is not paid. 

H “ ls ° n . e thing to say that a simple mortgage 

but it 'k «H tSel tl carry t , he right of foreclosure, 
contended a ]! ogetber a. different matter if it is 

ween tiS m sp i te of such cont ract bet¬ 
ween the parties such express term would be 




void and unenforceable at law for some legal 
prohibition, public policy, so on. This condi¬ 
tion being there the defendant will have to 
convince me that that term is void or voidable. 

1 have always been of opinion and have taken 
that line in number of reported cases that the 
law of contract as it stands gives complete 
liberty to contract to the parties and such an 
authority between competent parties is only 
restricted by specific prohibitions and such pro¬ 
hibition will have to be express or by necessary 
implication. 

In *36 Deccan L R 858\ I have pointed out 
that Law of contract gives considerable amount 
of freedom of contract to the parties to the 
contract and the Transfer of Property Act has 
not completely superseded the provisions of the 
Contract Act in dealing with the immovable 
property in matters not covered by Transfer of 
Property‘Act. The Contract Act being a gene¬ 
ral law covering all contractual transactions, 
the Transfer of Property Act is a specific law- 
relating to the transactions of property and 
for that reason the provisions of Transfer of 
Property Act will certainly supersede the pro¬ 
visions of the Contract Act so far as they 
relate to property, but where the provisions of 
the Transfer of Property Act are silent and do 
not cover a particular case or cases and when 
there is no restriction on the liberty ot the con¬ 
tracting parties there can be a valid contract 
under the Contract Act & that contract cannot be 
avoided merely on the ground that the Trans¬ 
fer of Property Act does not directly provide 
for it, and I have refused to accept and read 
such a principle into the Transfer of Property 
Act. 

Here I am not concerned with this question 
whether this mortgage is a simple mortgage or 
not but I have stated in that case reported that 
a simple mortgage would be one in which there 
is no contract as to the right of foreclosure* 
and I have also held that S. 67, Transfer of 
Property Act, does not take away the right of 
foreclosure if such a right has been contracted 
for. In view of that reported case and for the 
reasons I have mentioned there, plaintiff is en¬ 
titled to sue for foreclosure whether he will 
get that decree or not in view of the facts of 
this case would be altogether a different matter. 
That being so, I have no hesitation in applying' 
Art. 133, Limitation Act, because this is a suit 
for foreclosure and has admittedly been insti¬ 
tuted within 30 years from the date when the 
mortgage money fell due and became recover¬ 
able. 


(3) Apart from this consideration, I hold that 
Art. 118 even if applicable to this case is in¬ 
effective for this reason that the amount be¬ 
came recoverable according to the terms of the 
contract not on 15th Azur 1343 Fasli but on 
15th Azur 1344 F. The lower court came to the 
conclusion otherwise for this reason that in the 
absence of any evidence as to the intention of 
the parties the document will have to be re¬ 
sorted to in this matter. The date mentioned 
there and the period for which mortgage was 
made being repugnant to each other the court 
concluded that the intention of the parties is 
evident from the document itself was for the 
mortgage to subsist upto 15th Aaur 1343 Fasli 
on account of that date being a definite one to 
indicate the intention of the parties and the 
following sentence of 3 years period of a gems 
ral nature will be necessarily of lesser ins 
portance in finding the intention sought, , 


. *» 
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On the other hand, I am of opinion that the 
period of the mortgage as stated in this docu¬ 
ment is 3 years there is every reason to as¬ 
sume that it is the period on which all the 
emphasis lay as the patties came to terms and 
contracted accordingly. Those who have ex¬ 
perience and knowledge of agricultural con¬ 
tracts in this country know perfectly well that 
the agriculturist does not go about in his daily 
dealings usually by particular dates but cer¬ 
tainly the period of mortgage would be a very 
important matter for them. This is a case 
from Marathwadi district and it will be very 
difficult for me to come to the conclusion that 
in the circumstances of this particular case the 
parties attached any importance to that parti¬ 
cular date, 15th Azur 1343 Fasli. Perhaps the 
parties were fully unaware of the Fasli calen¬ 
dar. 

But of course these are mere guesses and 
probabilities and the matter cannot be decided 
solely on them unless supported by the record. 
If this date was really important to the parties 
and as the question of limitation was raised it 
was open to the defendant to show that that 
particular date had some particular importance 
in the mind of the parties so as to enable the 
court to overlook the period of 3 years con¬ 
tracted for. The Fasli year begins from 15th 
Azur and if the parties were particular about 
dates, I do not see any reason why it was not 
convenient to terminate this contract of mort¬ 
gage on the end of the Fasli year instead of 
dating it to the 15th. Surely a period of 15 
days is almost negligible in a case of this kind. 
Evidently the 15th Azur was fixed because the 
year from the date of mortgage ended on that 
date. 

The year 43 Fasli was to my mind inserted 
erroneously under the impression that the 3 
years period concludes on that date and having 
come to 3 years contract the date was probably 
found by the scribe. Apart from the fact that 
cimilar contracts are usually made for 3, 5, 6 
./ears, I am supported in this view that it was 
a contract for 3 years, in this fact that one of 
the terms of this deed lays down that interest 
will be paid annually from year to year from 
ihe date of the contract. Now if this contract 
was only for 2 years there was no need to make 
this term in these words because the onlv date 
cn which interest would be payable would have 
been 15th Azur 1342 Fasli and then of course 
the year aft'T the whole amount of mortgage 
money and interest would become due. It was 
easier and simpler to say in that case that in¬ 
terest will be paid on 15-1-42 and the whole 
amount on 15-1-43 and there was no need to 
/adopt the present phraseology. 

Even if Art. 118 applies the period will com¬ 
mence from expiry of 3 years and the suit is 
instituted within limitation i.e., within the 
period of limitation of 12 years if accountpd 
from 15th Azur 1344 Fasli. I, therefore, hold 
that in either case the suit is free from the bar 
of limitation. 

(4) On other points the lower courts have 
found for the plaintiff. I see no reason to dis¬ 
agree with them. Of course consequences of 
the finding of fact under issue No. 4 will have 
to be determined. I have it on the 
oath of the plaintiff in the witness 
box and in the absence of any evidence of re¬ 
buttal I have no hesitation in holding that 
plaintiff is a licenced ;nonev lender. Indeed it 
V’ould be an act of unusual daring to swear to 


it when he does not hold the necessary licence, 
and the defendant could have easily rebutted 
it. Of course, the accounts have not been sup¬ 
plied to the defendant from time to time as 
found by the trial court and for that reason 
plaintiff will not b? entitled to the interest and 
the costs of this suit. But 1 see no reason to 
dismiss this suit to the extent of the principal 
amount with foreclosure terms and a foreclosure 
decree 

I, therefore, allow this appeal and reverse 
the judgment of the lower courts and decree 
the plaintiff’s suit for foreclosure for the prin¬ 
cipal amount of Rs. 300/- and a preliminary 
decree is granted therefor with a period of 6 
months to pay the mortgage amount. No order 
as to costs for the reasons above mentioned. 
C/K.S. Appeal allowed. 
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Chathakni Ramulu, Petitioner v. Chathakni 
Ganga Ram, Respondent. 

Revn. Petn. No. 262/4 of 1951, D/- 9-10-1952. 

Civil P. C. (1908), O. 39, R. 1 and O. 43, 
R. 1 (r) — Order granting temporary injunc¬ 
tion — Appeal — Maintainability. 

Where a notice to show cause why a tempo¬ 
rary injunction should not be granted in favour 
of the plaintiff under O. 39, R. 1 is issued to 
the defendant, the latter has two remedies 
open: either to go before the trial Court and 
show that there was no cause for the issue of 
the injunction or file an appeal under the pro¬ 
visions of O. 43, R. 1 (r) against the order 
granting injunction. The Court cannot comoel 
him lo choose any particular remedy. When 
the defendant has chosen to prefer an appeal 
against the order the appellate Court cannot 
dismiss it on ground that other remedy was 
open *o the appellant but must give a hearing 
and the appeal should be disposed of according 
to law. (Para 2) 

Anno: C.P.C., O. 39, R. 1, N. 20. 

Jehangir Ali, for Petitioner; Bhimsen Rao, for 
Respondent. 

ORDER: This revision petition has been 
directed against the order of the District Judge 
at Nizamabad, dated 27-9-1951, by which he has 
dismissed the appeal of the present petitioner 
on the ground that it was premature and does 
not lie. We have heard the arguments of the 
learned advocates of the parties at great 
length. We are of the opinion that this revi¬ 
sion petition should succeed and the judgment 
of the lower Court be set aside. 

(2) The facts briefly are: that a temporary 
injunction under the provisions of O. 39 R. 1 
was granted in favour of the plaintiff-respon¬ 
dent by the trial Court. The petitioner filed 
an appeal against that order in the Court 
below. The Court came to the conclusion that 
the appeal is not maintainable as the petitioner 
had a remedy of representing his case as to 
why the temporary injunction should rot oe 
granted before the trial Court and n ptire Jto 
show cause was actually issued by that Coun. 
We do not agree with this contention. ir \ e # 
defendant-petitioner has two remedies open, 
cither to go before the trial Court and show 
that there was no cause for the issue of toe 
iniunefion or file an appeal under the provi 
siors of O. 43, R. 1 (r). The. Court cannot 
compel him to choose any p art icular remedy. 
When the petitioner had chosen the course oi 
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filing an appeal before the lower Court, he 
ought to have been given a hearing and the 
appeal should have been disposed of according 
to law. We remand the case to the lower Court 
and direct that the appeal be disposed of ac¬ 
cording to law. We allow costs to the revision- 
petitioner. Advocate’s fee Rs. 30. 

B/K.S. Revision allowed. 

A.I.R. 1953 HYDERABAD 139 (Yol.40,C.N. 61) 
PALNITKAR C. J. AND IYl. S. ALI KHAN, J. 
Mangani Ram Nathumal, Appellant v. Gov¬ 
ernment of India, Respondents. 

Revn. No. 27/4 of 1952, D/- 12-9-1952. 

(a) Civil P. C. (1908), S. 80 — Suit against 
Railway — Notice — Suit filed when 
Hyderabad Civil P. C. was in force at the place 

— No provision in Hyderabad Civil P. C. 

corresponding to S. 80, Civil P. C. — 
Notice is not necessary; (Para 3) 

Anno: C. P. C., S. 80 N. 9. 

(b) Railways Act (1890), S. 77 — Hydera¬ 
bad Railways Act, S. 46 — Word ‘Loss* in 
S. 77 does not include non-delivery — Suit 
against Railway for compensation for non¬ 
delivery — Notice under S. 77 is not neces¬ 
sary — Notice expressly claiming compensa¬ 
tion but not specifying any fixed and certain 
sum as compensation — Notice is in sufficient 
compliance of S. 77: Case law referred. 

(Para 3) 

Anno: Railways Act, S. 77 N. 2. 

(c) Railways Act (1890), S. 80 — Scope — 

Suit for compensation for loss of consignment 
carried by more than one railway — All Rail¬ 
ways could be made parties. (Para 5) 

Anno: Railways Act, S. 80 N. 1. 

(d) Limitation Act (1908), S. 9 and Art. 31 

— Hyderabad Limitation Act, Art. 26 — Suit 
against railway for compensation for non¬ 
delivery — Absence of Forum — Effect — 
Starting point of limitation — (Hyderabad) 
SuPs agai-st G'wemme^t Act (5 of 1320 F). 

.Held that before 26-1-50, that is, the advent 
ox the Coast tution and the integration of the 
State Railways on 1-4-50 the plain¬ 
tiff had no forum where he could sue both the 
Railways. Till the advent of the constitution 
he could not sue the Hyderabad State Rail- 
wav as S. 4 of the (Hyderabad) Suits against 
uoverament Act was an impediment in his 
way. Nor could he have sued the East Punjab 
Railway in Hyderabad as lnd»a was a sove- 
JJ/JT 1 t l e and was doubtful whether any 
Hyderabad Court would have entertained a suit 
J^the Government of India. Absence of 
" ad the effect of suspension of remedy. 
Ap^rt from all this the law of Limitation has 
Jo be apulied liberally and, having regard *o 

the 3"^ °* J h ? ^ the Pri^Ple that 
aoLn f^ t ff ,u S r\ tit,e 2 to date his caose of 
ahlp Jj? th ® dat , e whei » the remedy is avail. 

and ’ therefore, the suit 
AM ,,n,i t at,0 “ «“der Art. 31, Limitation 

nmi«r« rres 2 0 ?v d,1,e Art - 26 of Hyderabad 

Cal'cm Ct ’. AIR 1924 0,11 60 °: ATR 1928 
ual 646 (SB) and AIR 1935 Cal 333, R 1 . on. 

P™ 0: J*®* Act » S. 9 N. 2, 3; Art. am™. 5 * 
VaWl a fS a I Da ?; al and Gir >ia Parshad Sanghi 

«. U Respwiden t s KriShna Chandra Mula * 

cffinSr Courtwi^e/Chronological/ Paras 
('25 £4 9, as 428 ; 11 AU LJ 775 Note) 5 

V W 85 Ind Cas 474: (AIR 1925 AU 273) 3 


C26) 96 Ind Cas 604: (AIR 1926 All 686) 3 

(’26) 97 Ind Cas 474: (AIR 1926 All 698) 3 

(’46) AIR 1946 All 198: (ILR (1946) AU 250) 3 
C49) AIR 1949 All 223: (1949 AU LJ 166) 3 

(’03) 5 Bom 371 5 

(’72) 18 WR 145(2) 5 

C07) 34 Cal 419: (11 Cal WN 1071) 5 

C24) 79 Ind Cas 520: (AIR 1924 Cal 600) 5 

(’28) AIR 1928 Cal 646: (56 Cal 61 SB) 5 

(’35) AIR 1935 Cal 333: (62 Cal 66) 5 

C45) AIR 1945 Cal 412: (49 Cal WN 240) 3 

(’49) AIR 1949 Cal 380 3 

(’27) 102 Ind Cas 149: (AIR 1927 Lah 471) 3 

(’27) AIR 1927 Oudh 478(2): (3 Luck 102) 3 

(’23) 75 Ind Cas 18: (AIR 1924 Pat 811) 5 

(’27) AIR 1927 Pat 344: (6 Pat 105) 5 

(’28) AIR 1928 Pat 95: (105 Ind Cas 546) 3 

(’28) AIR 1928 Pat 259: (107 Ind Cas 158) 3 

(’28) AIR 1928 Pat 270: (7 Pat 192) 3 

(’33) 12 Pat 67: (AIR 1933 Pat 45) 5 

(’33) AIR 1933 Pat 630: (148 Ind Cas 396) 5 

(’51) AIR 1951 Punj 383 3 

ORDER: This is a reference from the 
Single Bench dated 11-1-1952. We have 
heard the arguments of the learned advocates 
of the parties and record our opinion below. 

(2) The reference has arisen from a revision 
petition against the order of the District and 
Sessions Court, Secunderabad, dated 9-8-1951, 
by which the revision petitioner’s (the joint 
family of Mangani Ram Nathmal per Manager 
Nathmal) suit against (1) the Government of 
the Union of India owning the East Punjab 
Railway per the Chief Administrative Officer 
of East Punjab Railway, head office, Delhi and 
(2) the Government of the Union of India 
owning the Nizam State Railway per General 
Manager. Head Office, Secunderabad, was dis¬ 
missed. Hence the revision and the reference 
by the Single Bench. The facts alleged are 
that on 20-11-1946 a consignment of two bags 
of *alu baqara’ and one of ‘hing’ valued at Rs. 
569 were on behalf of the revision-petitioner 
handed over to the North Western Railway 
at Multan City for carriage and safe delivery 
to him in Hyderabad. The consignment was 
not delivered in time and was not delivered 

o , date of the suit - i e -t 20-7-1950. On 
8-4-1947, the revision-petitioner gave notices to 
both the respondent Railways und'T S 46 
Hyderabad Railways Act, corresponding to 
S. 77, Indian Railways Act. The second res¬ 
pondent Railway replied on 17-4-1947 that the 
matter was receiving attention and after some 
correspondence by which they sent for the 

fJlf 4 u and tl ? e - recei P l > they ultima- 

lQ4ft fhnt vwc revislon *Pet»tioner on 20-7- 
19.8 that, his claim cannot be entertained as 

it was barred by limitation. The revision- 

wnWino 0I ? . further correspondence 

protesting that his claim was not barred, but 

f n ^ aid ^ SP ° n l ent on t”-2- 19 49 dismissed his 
?? . the same P lea of limitation. To 
enaWe himself to sue the respondents Railways 
the revision-petitioner filed an appeal to the 
Secretary to Hyderabad Government. Railway 
Department, on 6-1-1949 but the Secretary did 
not reply and it seems that he did not take 

suit ^ ° n appeal tiU the date ° f thl 

suit. In these circumstances the revision-neti- 
tioner has claimed that he had no remedy till 
advent of the Constitution on 26-1-1950 
andtheintegration ofthe Nizam State Railway 
with the Indian Railways on 1-4-1950 and 
hence his suit is within time. ResranrW 9 
filed a written statement on lO-l-l^pleading 
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that the revision-petitioner was not entitled to 
maintain the suit as not only he had given no 
notice under S. 80, Indian C. P. C. and S. 77, 
Indian Railways Act, but his suit is also hope¬ 
lessly out of time. The first respondent Rail¬ 
way also filed a written statement on 31 - 3-1951 
and it is to the same effect. 

(3) The only questions in this revision peti- 
tion are.* whether the notice under S. 80, Indian 
C. P. C. and S. 77, Indian Railways Act, or the 
corresponding S. 46. Hyderabad Railways Act, 
is necessary and whether the suit is barred by 
limitation. As far as notice under S. 80, Indian 
C. P. C. is concerned the learned District and 
Sessions Judge, Secunderabad, has held cor¬ 
rectly that as at the time of the filing of the 
suit the Hyderabad Civil Procedure Code was 
in force and there is no provision in it corres¬ 
ponding to S. 80, Indian C. P. C., no notice 
under S. 80 was required. Regarding the notice 
under S. 46 or S. 77 of the Railways Act, the 
judgment under revision is silent, but the 
learned advocates of the respondents argued 
'hat notice under the said sections was neces¬ 
sary and though the revision-petitioner gave a 
notice on 8-4-1947. it did not comply with the 
provisions of the sections and was insufficient 
and incorrect inasmuch as no compensation and 
no fixed and determinate amount of compensa¬ 
tion was claimed in it. They explained that 
though the revision-petitioner’s contention is 
that the consignment was not delivered to him, 
.vet the word ‘loss’ used in S. 77 has been 
interpreted in the cases cited in the margin * 
to include “non-delivery” and. therefore, it was 
incumbent on him to give a notice in full com¬ 
pliance of the requirements of the section and 
claim fixed and determinate compensation. This 
contention is easily disposed of, for the notice 
given by the revision petitioner expressly claim¬ 
ed compensation and though it did not claim 
any fixed and certain sum as compensation, 
neither the wording of S. 77 nor the authorities 
cited require that a fixed and certain sum 
should be claimed in the notice. Thus, we arc 
of the opinion that the nojice issued by the 
revision-petitioner was in sufficient compliance 
of the provisions of the section. We may men¬ 
tion further that the view taken in the cases 
cited above that the word ‘loss’ used in the 
section includes non-delivery is against the 
volume of authority of the Indian High Courts. 
Reference may be given to the marginally fl 


* Thakurdass Manrokkham Lai v. E. I. Rail¬ 
way Co., 96 Ind Cas 604 (All); Shec Dayal v. 
G. I. P. Railway Co.. 97 Ind Cas 474 (All); 
E. I. Railway Co. v. Fazal Elahi, 85 Ind Cas 
474 (All); Haryana Cotton Mills Co. Ltd. v. 
B. B. and C. I. Rly. Co.’, 103 Ind Cas 149 (Lah); 
Sristidhar Mandal v. Governor General in 
Council, AIR 1945 Cal 412. 
ff Jalli G. A. v. Dominion of India, AIR 1949 
Cal 380; Janeshwarlal Rajeshwarlal v. Dominion 
of India*, AIR 1951 Punj 383; Governor General 
in Council v. Mohammad Badr-i-alam’, A. I. R. 
1949 All 223; Governor General in Council v. 
Debi Sahai\ AIR 1946 All 198; Bala Prasad v. 
B.N.W. Rly. Co., AIR 1927 Oudh 478 (2); Nagen- 
dra Nath Sen v. B. and N. W. Railway Co., 
AIR 1928 Pat 95: Tarachand v. B. N. Rly. Co., 
AIR 1928 Pat 259; G. I. P. Rly. Co. v. Gopiram 
Gauri Shankar. AIR 1928 Pat 270; 96 Ind Cas 
f>04 (All); 97 Ind Cas 474 (All); 85 Ind Cas 474 
(All); 102 Ind Cas 149 (Lah); AIR 1945 Cal 
412. 
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cited cases. Of the cases cited by the learned 
advocates for the respondents, —- ‘102 Ind Cas 
149 (Lah)’ is clearly against his contention and 
as to the rest of the cases, we can only hold 
that the volume of authority is against the 
view taken in them. It is thus clear that as 
the goods were not delivered, no notice under 
S. 77 was required; and the notices issued by 
the revision-petitioner were in sufficient com¬ 
pliance of the section. 

(4) The most difficult question in this revi¬ 
sion, however, is that of limitation. The learn¬ 
ed advocates for the defendants argued that 
the suit is hopelessly out of time from every 
point of view. They argued that Art. 26, Hyde¬ 
rabad Limitation Act, corresponding to Art. 31, 
Indian Limitation Act, is the only article that 
is applicable to this suit; that the goods were 
consigned for delivery on 20-11-1946 and, there¬ 
fore, time began to run as soon as the ordinary 
period of transit was over; that for a consign¬ 
ment to arrive from Multan to Hyderabad it 
could not take more than a month or so and, 
therefore, taking the ordinary period of transit 
to end, say, on 1-1-47 time began to run from 
that date and the revision petitioner should 
have filed the suit before 1-1-48 but he has 
filed it on 20-7-1950: that there was no need 
for the plaintiff to enter into any lengthy cor¬ 
respondence with the respondent Railways as 
they were not admitting any liability; that he 
should, therefore, have forthwith given the 
notice and filed the suit in pursuance of S. 77, 
Indian Railways Act; that even conceding with¬ 
out admitting that he waited for a icply of 
the respondent Railways, the first reply was 
given to him on 20-1-1948 and he should have 
filed the suit within one year of that date; that 
even conceding further that he entered into 
negotiations pleading with the Railways that 
his suit was not barred by limitation, which he 
should not have done and even exempting this 
time, he should have filed his suit within one 
year of the second refusal of his claim on 6-1-. 
1949, i.e., on or before 6-1-1950 whereas he has 
filed his suit, as already stated, on 20-7-1950. 
Thus, the learned advocate argued that looked 
at from any point of view, the plaintiff’s suit 
is hopelessly out of time. The learned District 
and Sessions Judge has in the judgment under 
revision fully endorsed this opinion. We have 
to examine whether this finding and the con¬ 
tentions of the learned advocates can be upheld 
after considering the reply of the learned 
advocate for the revision-petitioner. 

(5) The learned advocate for the revision- 
petitioner argued that owing to unprecedented 
political and constitutional circumstances his 
remedy was affected. He stated that the cir¬ 
cumstances which affected his remedy were the 
attainment of independence by India on 15-8- 
1947; and the attainment of independence by 
Hyderabad; that Hyderabad also became a 
sovereign state, as the British paramountcy 
over it was expressly ended and it was recog¬ 
nized that it was not replaced by the para¬ 
mountcy of any other power; that all the rail¬ 
way areas in the Hyderabad State were also 
renditioned on 2-8-47; that it is a principle of 
International Law that a sovereign state cannot 
be sued in any other state; that because of it 
the revision-petitioner could not sue the Gov¬ 
ernment of India owning the East Punjab Rail¬ 
way in Hyderabad, nor could he sue the Nizam 
State Railway in Delhi; that he could not sue 
the state-owned Nizam State Railway in 
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Hyderabad, because of the provisions of S. 4, 
Hyderabad Suits Against Government Act (No. 
V of 1320), which provide that before an appli¬ 
cation for permission to file a suit against 
Government car. be filed with the Government 
Legal Adviser, the right of appeal to the De¬ 
partment concerned should first be exercised bv 
a petitioner; that, as already stated above, the 
revision-petitioner tiled an appeal before the 
Railway Secretary who, however, did not take 
any action on it. The learned advocate argued 
further that this state of affairs continued 5 till 
the accession of Hyderabad State to India in 
October 1948, the advent of the Constitution 
and the integration of the Nizam State Railway 
with the Indian Railways on 1-4-1950; that till 
the last-mentioned date he had no forum where 
he could have sued both the respondent Rail¬ 
ways; that it was essential for the success cf 
his suit to sue both the Railways and no law 
compels him to sue the North Western Railway 
alone in Delhi; that as a matter of fact the North 
Western Railway was partitioned and the oor- 
tion with the Multan City went to the share of 
Pakistan and obviously, he could not have sued 
he Government of India at Multan, that simi¬ 
larly he could not have sued at Delhi the East 

m ' n . J u„F a i lway which is the P° rt ion of the 
N f °T th .c W u St , ern ij ailwav that fell to the share 
of India before the India Independence (Rights 
Property, Liabilities) Order of 1947 and. after 
the said C)rder of 1947 he could have sued the 

KnfwT b Ra,lway J n De,hi > but in that case 
have sued that Railway alone; that, as 

wavs d Act h d eVG ,"> Unc ' ei ; S ' 80 - Indian Roil* 

onfEaaw., on? COmpelW sue 
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ontatotinn A the deci ! 10n of the question 
of limitation is thus reduced to two points only 

2, n e I s .whether S. 4 of the Act, V of 1320, was 
Jhf y «K ,n tbe way o{ the revision-petitioner and 
be comnpl| S H W ! iether *u C revision-petitioner can 
only Tat/na th s , us t , the East Punjab Railway 
bnt'tnhn f the latter point first, it is impor- 
nnt u c ^ ear about the reasons why he could 

Delhi"' S „ Ued „ the Punjab Railwayat 
n a£ . ter the India Independence 

I? if de?°tha r t ie the and Liabilities) 0rd er, 1947. 
the East PiSVn M° nsignme ^ was made to 
the North P W pS R » U n ay or their Predecessor, 
Wester n Railway at Multan- that the 
contract was with these Railways; that aSord- 

an g agent^fv^vf 16 Nizam State Rai >way was 
if ™£ er Vu on y . whlle according to some others 
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sued the Eas t t h Pun1ah S tei >etiti0 S er cou,d have 
so? For even B So nS£?^-, But is this «ally 
would have been Act - which 

ve oeea the sec tion applicable to his 


suit against the East Punjab Railway, gives 
him the option to sue the delivering Railway, 
and in the exercise of this option considerations 
like the following considerations have been 
deemed to be valid: 

"If the Railway which delivers the goods at 
destination to the consignee or any other 
Railway in the series should be the railway 
on whose line the loss, etc., occurred, ‘the 
consignee, if he should be a resident of the 
destination station or of the station of that 
railway on whose line the loss etc., occurred, 
may find it easier to institute his suit at that 
place than if he be obliged to go to the place 
from which the goods were forwarded’. The 
effect of S. 80 is, therefore, to ‘enable* the 

oncrrintrAJ ...L?. .... 


•*—; io enaoie me 

aggrieved party, subject to other conditions. 

to ‘choose the railway for instituting his suit 
for rfimnancatinn CimnA.p . .. _ ri 


-- -- - l iijdinuiiug nis SUU 

for compensation. Suppose the railwav on 
whose line the loss, etc., occurred, is looked 
upon as a mere agent of the forwarding rail- 
way, then, if this section had not been enact¬ 
ed, it is possible to raise the objection that 
the agent cannot be sued. ‘Kokamal v G I P 
Rly.\ 21 Ind Cas 428 (All) tha? therefore! 
the suit against that railway is not maintain¬ 
able and that it should be instituted only 
agamst the forwarding or contracting rail¬ 
way Again, the objection to the suit against 
the losing railway may also be that there is 

r ‘Gujendro Mohun 
Shana v. E. B. Rly. Co.’, 18 W R 145 (2> 
between the plaintiff and the offending rail¬ 
way The t !li a J\,r| r t fore ’ as a S ainst such rail¬ 
way, the plaintiff has no right of suit l n 

thG , raising of such defences 

?hat b thP n?L* e fr *? llways -. R is now enacted 
r»fi..,I, u- u ^ has a nght to choose the 
railway which he may sue, either the railway 

from which the plaintiff obtained his pass or 
b ? ugbt bis ticket or to which he dehVered 

ct^oHn° ds ° r anima,s - or the railway admini- 
£ at >°" ° n whos ,° railway the loss, injurv. 
destruction or deterioration occurred Of 
course, the plaintiff has always a right of 
suit agamst the railway with Which hemade 
his contract originally, that is, with which he 
has privity of contract, to refer to it shortly 

wh,-pS ) 7 ardin 5 °, r the contracting railway’ 

^ T St ahvays sue ^ his own E 
ests. But he may have no right of suit 
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way at Delhi, Section 80 Indian jab Rail ‘ 
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had an option and would WOuld have 
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appears to be no reS S ?5 way - There 
hold that he elected to suW y th^ Mi ShouId not 
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dence and it was convenient to him ^ sufil" 
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but found impediments in the way. We have 
already described these impediments above & 
we will comment upon tnem just now. But 
before we do tnat we may mention here that 
altnough S. 30 gives the piaintilf the option to 
sue any one ot the two companies through 
whose lines the goods have been carried, it by 
no means prohibits nim from impleading both 
the companies in a suit. Indeed in many cases, 
it may oe difficult for the piaintilf to know 
before the institution of the suit on which line 
the loss occurred: hence if the plaintiff sues 
1 of the 2 Railways it may very well turn out 
that the loss occurred on the other railway & 
it was a necessary party to the suit. Such was 
the case in—‘E. 1. R. Rly. Co. Ltd. v. Kedarnath 
Seth', AIK\1927 Pat 344. Thus, the insistence 
of the learned advocate for the revision-peti¬ 
tioner that before 26-1-50. that is, before the 
advent of the Constitution and the integration 
of the Hyderabad Railways he had no forum 
where he could sue both the Railways does not 
seem to be devoid of weight. 

Coming to the impediments which the revi¬ 
sion-petitioner had in suing the Nizam State 
Railway it seems to us fairly clear that the 
provisions of Suits Against Government Act. 
(V of 1320 F.) were really in the way. The 
Nizam State Railway was a state-owned Rail¬ 
way, and to sue it, the permission of the Gov¬ 
ernment was necessary. We do not think that 
the plea of the revision-petitioner that the 
Legal Adviser's Office wanted in some kindred 
cases that he should also file an appeal before 
the Railway Seoetary is inrorrect. In this wry, 
the piaintilf could not sue the Nizam State 
Railway till the advent of the Constitution. Nor 
could he have sued the East Punjab Railway 
in Hyderabad as India was a sovereign State 
and in spite of the comm-nt of the learned 
Sessions Judge. Secunderabad, we have our 
doubts whether any Hyderabad Court would 
then have entertained a suit against the Gov¬ 
ernment of India. Thus, it seems to us that 
the main points of the arguments of the learned 
advocate for the revision-petitioner are not de¬ 
void of force. The Nizam State Railway took 
time for inquiry and then without answering 
what happened to the consignment in a straight¬ 
forward manner, pleaded limitation on. 20-1-48. 
In this way we are dearly of the opinion tnat 
before the advent of the Constitution and the 
integration of the Railway on 1-4-1 9 d 0 there 
was no forum. Absence of forum having re¬ 
gard to—‘Dwijendra Narain v. Joges Chandra, 
79 Ind Cas 520 at p. 530 Col. (2) (Cal) has 
the effect of suspension of remedy, bnniiarij, 
it has been held in — ‘Hari Mohan v * P*™®' 
shwar Shaw’. AIR 1928 Cal 646 and- Jateen- 
dra Chandra v. Rabatecmohon, AIR 193o Cal 
333, that the piaintilf is entitled to gate the 
cause of action from the date on which the 
remedy is available. Apart from all this, we 
are persuaded that the Law of Limitation has 
to be applied liberally &. having regard to the 
circumstances of this case, this principle is all 
the more applicable. We are thus of th <e opin¬ 
ion that this revision petition should be al 
lowed. In the circumstances of the case we 
make no order as to costs. 
g /K g Revision allowed. 
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Sketna Dev Padmiah, Petitioner v. Firm of 
Srigiri Venkiah and others. Respondents. 
Revn. Petn. No. 255 of 1950, D/- 12-9-1951. 


(a) Companies Act (1913), S. 4 (2) — Mem¬ 
bers less than 20 . 


Where the members of the ‘Chit Fund’ to¬ 
gether with the organisers are less than 20, the 
association is not compulsorily registrable as 
a company under S. 4 t2), Companies Aci. 29 
Mad 477, Foil. (Para 4) 

Anno: Companies Act, S. 4 N. 2. 

(b) Promissory note — Suit based not solely 

on pro-note but also on transaction resulting 
in pro-note — Pro-note inadmissible — Plain¬ 
tiff can prove transaction and arrears on that 
account. (Para 4) 

(c) Hyderabad Paper Currency Act, S. 15 — 
Suit on bearer pronote does not lie. (Para 4) 

(d) Debt Laws — Hyderabad Money Lenders 
Act, S. 2, Exemption (E) — Applicability. 

Exemption (E) is not at all applicable where 
the amount has not been advanced upon any 
negotiable instrument other than a promote. 

(Para 6) 

(e) Debt Laws — Hyderabad Money renders 

Act, S. 2, Exemption (B) — Association of 
lender not registered as Stake-holder — 
Exemption does not apply. (Para 6) 

(f) Debt Laws — Hyderabad Money Lenders 
Act Ss. 2, 9 — Organizers of Chit Fund held 
money-lenders — Their suit for loan held could 
not be decreed, if they had no license. AIR 
1935 Mad 385; AIR 1937 Mad 364, Distmg.^ ^ 

Bhimsen Achari, for Petitioner; V. K. V. 
Sunder Raj, for Respondents. 

REFERENCES: Courtwise/Chronological/ Paras 

(’06) 29 Mad 477: (16 Mad LJ 385) 4 

(’35) AIR 1935 Mad 385: (158 Ind Cas 1037) 6 
(’ 37 ) AIR 1937 Mad 364: (169 Ind Cas 692) 6 


ORDER: This revision petition arises out of 
money suit by the firm of ‘Srigiri Venkiah, 


a money —,7 . . , . 

the Organiser of a ‘Chit t una which had 

twelve members, each subscribing Rs. 100'; '* 
month for the p-riod of a year The defendant 
1 was a member of the fund and held two 
shares contributing Rs. 200/- a month Accord¬ 
ing to the rules of the Chit Fund, it is said, 
the total amount of subscription collected every 
month was auctioned among the members and 
one who bid the lowest amount, i.e. gave the 
largest discount, secured the amount bid for. 
\fter the conclusion of a successful bid, tn 
purchaser of the lot was required to execute 
in respect of the annual contribution, as secu 
rity of the regular payment of . 
subscriDtion. It was stated in the plain tnai 
defendant 1 purchased in auction a chit in t 
fourth month and another in th° sixth.month 
and executed a pronote on each occasion, and 
defendant 2 e stood surety for the same. Accord¬ 
ing to the plaintiffs defendant 1 did not pay 
his contribution for the six months fg 10 ™ 
Th° defendant 2 on demand paid «s. ^ 
under the two pronotes, and defendant 1 
Rs 100/- only. Thus the defendants owe Rs. 
1061-13-6 including interest. 

(2) Defendant 2 died during the Pudency 
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nisation of ‘Chit Fund’ and his membership 
with two shares, and securing two chits in tne 
auction, and the execution of both the pronotes. 
But he claimed that defendant 2 paid fis. 575/- 
to the plaintiff under the pronotes besides Rs. 
100/- paid by himself. He iurther staled that 
a sum of Rs. 200/- was paid by himself to 
Ramaswamy the father of Venkiah, a partner 
of the plaintiff’s firm. Thus they have paid in 
all Rs. 947/- and only Rs. 252/8/- are due by 
defendant 1. This could not be paid owing to 
the defendant having left the place due to dis¬ 
turbed conditions in the State and the ‘Chit 
Fund’ also having ceased to function He 
pleaded that in view ol me piainuu s arm not 
having been registered as a banking company 
under the Indian Companies Act, and not 
holding a license under tne riyderaoad Money 
Lenders’ Act, the suit is liable to be dismissed. 
Further as both the pronotes are payable to the 
bearer, in contravention of S. 15. Hyderabad 
Paper Currency Act, they cannot form the 
basis of the suit. 

(3) The trial Court rejected these objections 
but held that payments to the extent of Rs 
465/- were proved, and accordingly passed a 
decree to the extent of Rs. 954-8-2, against 
which the defendant 1 has come to us in revi¬ 
sion, and has raised the same points of law 
as were pressed before the lower Court. 

(4) Taking into consideration that the mem¬ 
bers of the Chit Fund’ together with the orga¬ 
nisers are less than 20, the registration of the 
association is not compulsorily registrable under 

in -v , diai l c ° m P ar -‘es Act as was held 

29 m^h N a™™™ 3 S f tn v ’ S ’ Appiab Sastri ’. 
29 Mad 477 The advocate for the petitioner 

also does not press this point. As regards the 
contention that the pronote in question is a 
bearer bond, and has been drawn up in contra¬ 
vention of the Hyderabad Paper Currency Act. 

dDle d thnt at fh of l ^ e res P° ndent admits in prin- 
f ‘ * t e note cannot form the basis of 

nlaint hi 1 h t s - ubn ? lts th3t according to his 
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deemed to bflSn- SS transactions will be 
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(E) save this transaction from the definition c t 
a ‘loan'. 

(6) Exemption marked (B) is to this effect: 
“Any loan given to, or obtained from, a So¬ 
ciety or association registered under any lav/, 
and also any amount in its custodv *as a 
trust.” 

It is obvious that plaintiffs, the so-called stake¬ 
holders, are not registered under any law a^ 
stake-holders tnougn they may be a registered 
firm for carrying on otner business. Exemption 
(E) also is not at ail applicable, as the amount 
has not been advanced upon any negotiable 
instrument other than a pronote. It is further 
argued on benalf of the respondent that the 
transaction in question is not that of borrowing 
and lending in view of the fact that the respon¬ 
dent is a stake-holder and trustee cn behalf of 
all the members of the ‘Chit Fund’. Besides, the 
appellant was a purchaser in auction of two 
chits and not a borrower. Two decisions of 
Madras — ‘Raghavan v. Arumugham’, A. I. R. 
1935 Mad 385 and — ‘Ramanatha Ayyar v 
Narayanaswami Ayyar’, AIR 1937 Madr'as 36-i 
have been relied upon in this respect. This 
argument is met by the appellant by submitting 
that the transaction in question is that c'f 
borrowing and lending pure and simple. Had 
it been otherwise, i.e., the pronotes were taken 
merely as collateral security for the due pav- 
ment of the monthly instalments, the amount 
m tne pronotes could not have been Rs. 1200/- 
each and interest would have been charged 
only on instalments that remained unpaid and 
not on the whole amount of the pronotes. It 
^ admitted that the petitioner bought the first 
chit in the fourth month, when he was respon¬ 
sible to pay only Rs. 800 being the full amount 
of the remaining eight instalments of the Chit 
£ und - 'y b -Y should he execute a pronote of 
Rs. 1200/- instead? Similarly, when he bought 
the second chit, he had to pay only six instal¬ 
ments; but he undertakes to pay Rs r>nn/- 
togother with interest, which could not be due 
unless and until all the instalments fell in 
arrears So it is dear the pronotes were not 
executed as mere collateral securitv for the 

■i8v ai t n hpi g 1 r nS ‘ al r n,S - In “ * AIR ' 1935 Mad 

frh t h v 1 n L / t dships , were of ‘ b e opinion that 
a Chit Fund transaction was only buyin* and 

law S - a "» d th° l b ? rr ° win 5 and lending? for the 
law. aa it then stood, did not exclude monev 
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1937 Mad 364’ the other ruling eit-d hvSbl 

that° C e a v^r for lh K responden t the scheme wat 
that every member was to subscribe Rs 

per month; and th° second month’s colWtf-i " 

was to go t? the stake-holder as a reward , " 

his services in running the Scheme ThI a I»V or 

dant did not pay ffi SYndTmtataenfS 
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executed a pronote instead. The stake-holder 
sued for the' amount of the second instalment. 
The defendant besides pleading limitation, had 
contended that the suit was for the enforcement 
of a specific performance and not a suit for 
money. His Lordship Beasley C. J. concurring 
with AIR 1935 Mad 385 which was itself not 
conclusive on this point, thought that the 
stake-holder in the case was not a borrower 
and a contract to pay for the services rendered 
in connection with the Chit Fund’ could be 
enforced; but as he had not heard the parties 
on this point he refrained from expressing a 
definite opinion and dismissed the suit cn the 
point of limitation. AIR 1937 Mad 364 likewise, 
is not helpful to us in arriving at a definite 
conclusion as regards the nature of the transac¬ 
tion and the contract between a ‘Chit Fund’ 
subscriber and the Manager of the Fund. 

(7) In the case before me the contention of 
the plaintiff that the suit is in fact for the 
realisation of the instalments that had fallen 
due. and that the pronotes were taken as mere 
collateral security for the future instalments, 
is not supported' by the pronotes themselves. 
Had it been so, as is alleged by the plaintiff, 
the first note would have been for Rs. 800/- 
and the second note for Rs. 600/- only; but 
the notes are for Rs. 1200/- and interest on 
both the notes is chargeable or the whole 
amount including the instalments already 
paid up. In short, the plaint reveals that 
the ‘Chit Fund’ Scheme was a borrowing and 
lending society, doing the business for mutual 
benefit; and the so-called auction for the sale 
and purchase of a Chit was in fact for securing 
priority of obtaining a loan. Therefore, the 
advancing of the month’s collections to the 
defendant on each occasion was a loan for all 
intents and purposes, and the Organisers of the 
Fund, money-lenders. A license for carrying 
on this business, therefore, was necessary. For 
the breach of the provisions of the Hyderabad 
Money Lenders’ Act under S. 9, the claim of 
the plaintiff cannot be decreed. Revision is 
allowed and the suit dismissed with costs. 


B/R.G.D. 


Revision allowed. 
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Vishnu Das, Petitioner v. Dr. Krishna Kumar, 
Respondent. 

Revn. Petn. No. 262/4 of 1951-52, D/- 11-9-52. 

Civil P. C. (1908), S. 151 — Application for 
fair rent before Rent Controller — Stay of suit. 

When the Rent Controller has jurisdiction to 
determine fair rent, the balance of conve¬ 
nience will lie in staying the suit for rent for 
otherwise it will be putting the parties to 
inconvenience and expense. 

Not only there was an application for the 
fixation of a fair rent before the Rent Con¬ 
troller, but, in fact, the Rent Controller had 
fixed a fair rent, and an appeal had been filed 
against the order of the Rent Controller: 

Held that the suit in the Small Cause Court 
be stayed till the decision of the appeal against 
the order of the Rent Controller was pro¬ 
nounced: Case law Ref. (Paras 3, 4) 

Anno: C.P.C., S. 151 N. 2. 

Hasan Abid Ali, for Petitioner; Ghouse 
Mohammed, for Respondent. 


REFERENCES: Courtwise/Chronological/ Paras 
(’50) Revn. Petn. No. 253/5/1A of 1950 
(Hyd) 2 

(’51) Revn. Petn. No. 124/4 of 1951 (Hyd) 

(’50) AIR 1950 Madh-B 8 

(’51) AIR 1951 Madh-B 115 2 

ORDER: This is a revision petition in a civil 

case. By judgment dated 11-12-1951, the First 
Judge, Small Cause Court, has decreed the land¬ 
lord’s suit for four months* rent amounting to 
Rs. 400. This revision petition is against this 
order. I have heard the arguments of the 
learned Advocates of the parties and record my 
opinion below. 


(2) The learned Vakil for the revision-peti¬ 
tioner argued that the learned Judge, Small 
Cause Court, erred in not staying the suit 
when not only there was an application for the 
fixation of a fair rent, before the Rent Control¬ 
ler, but, in fact, the Rent Controller had fixed 
a fair rent; that the contractual rent was 
Rs. 100 p.m. and the fair rent fixed by the 
Rent Controller was Rs. 9 per month; that 
there is plenty of authority for staying of the 
suit before the learned Judge: vide — ‘Dul- 
hammal Rizumal v. Abdul Kadar\ AIR 1950 
Madh-B 8 and — ‘Ramchandra v. Rameshwar’, 
AIR 1951 Madh-B 115, and a judgment of this 
Court in — ‘Revn. Petn. No. 124/4 of 1951*. 

In reply the learned advocate for the respon¬ 
dent argued that an appeal has been filed 
against the order of the Rent Controller which 
is paloably unjust; that there is authority of 
this Court for not staying the rent suit: vide 
— ‘Revn. Petn. No. 253/5/1A of 1950* and that, 
therefore, the learned Judge was quite correct 
in not staying the suit. 

I have carefully considered the arguments 
of the learned advocates and I am of the , 
opinion that the judgment under revision can¬ 
not be upheld. The judgment of this Court 
referred to by the learned advocate for the 
respondent held that the suit need not be 
stayed as the Court can make ample provision 
for safeguarding the rights of the tenant in 
case a lower rent is fixed by the Rent Con¬ 
troller as fair rent, and a perusal of the 
judgment under revision will show that the 
learned Judge did not pay any heed to this 
condition and make no provision in his judg¬ 
ment for refund. Moreover, the judgment of 
this Court relied upon by the learned advocate 
for the respondent can be distinguished as in 
that case the Rent Controller had not fixed 
any rent and the learned Single Bench Judge 
who decided that case was pleased to remark 
that one does not know how long will it be 
before the Rent Controller would fix the fair 
rent. Such is not the case here. # The Rent 
Controller has already fixed the fair rent and 
the appeal cannot certainly take a long time. 

(3) On principle it appears to me that when 
the Rent Controller has jurisdiction to deter- j 
mine fair rent, the balance of convenience will . 
lie in staying the suit for rent for otherwise 

it will be putting the parties to inconvenience 
and expense. , . 

(4) On these grounds I accept this revision, 
set aside the judgment under revision and 
direct that the suit be stayed till the decision 
of the appeal against the order of the Ken 
Controller is pronounced. I make no order a. 

to costs. „ , 

B/D.H. Revision allowed. 
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A.I.R. 1953 HYD. 145 (Vol. 40, C.N. 64) 
SRINIVASACHARI J. 

Abdul Munim Khan, Appellant v. The State 
of Hyderabad. 

Criminal Appeal No. 1403/6 of 1950, D/- 17- 
.9-1951. 

(a) (Hyderabad) Special Tribunals Regula¬ 
tion (5 of 1358 Fasli) — Valid.ty — Regulation 
js not unconstitutional — Constiiution of 
India, Arts. 14, 21, 245. 

The Hyderabad Special Tribunals Regu¬ 
lation is not unconstitutional and is valid 
law. (Para 13) 

The Regulation does not infringe Art. 

14 of the Constitution. All constitutions 
.have recognised the power of the legisla¬ 
ture to make classification of Courts rest¬ 
ing upon reasonable grounds of distinc¬ 
tion. It does not offend against the gua¬ 
rantee of equal protection of the laws 
■envisaged by Art. 14. Equal protection oi 
the laws is ensured when the laws oDerate 
alike on all subjects without any discri¬ 
mination. As regards Procedural Law, it 
is open to the Legislature to abolish 
Courts, create new ones and it may pres- 
cribe different modes of procedure in its 
discretion. This power is subject only to 
one limitation and that is that in so doing 
the legislature shall not dispense with any 
substantive rights. AIR 1951 Hyd 11 (FB) 
FoU - (Para 13) 

The trial of an accused by a Special 
Tribunal under the Regulation does not 
infringe Art. 21 of the Constitution. The 
•expression “procedure estabUshed by law” 
in Art. 21 must mean procedure prescribed 
by the law Of the State: AIR 1945 PC 48 
and AIR 1950 SC 27, Rel. on. (Para 14a) 

-r P rovisi ? n ^ the Special Tribunals 
Regulation whereby the Tribunal would 
get jurisdiction only when the case was 

nnt n un^ ed r, by .- tha Militar * Governor is 
E? *® Wut A onal and does not amount 
i° H l 0 f' ng the extant law, namely, the 
Procedure Code, because a pro- 

Ant iV? A $t that the operation of the 
k° be determined by some officer 
,° e . s n. ot amount to delegation of any 

in ant^ C ri o P r Ver -. 11 , can <>"* amount to 
ffnuSfnf Sa H on *t° enforce the Act on the 
thereTn 1 ° f the condi tions specified 
• 3erein - (Para 14b) 

tion b) „f (H R yderabad) Special Tribunals (Valida- 
- VaUdUy ^ ReeruJatioa < 19 «>, S. 3 

tro S s e DecwL 0f .n® Re S ulat . ion validates re- 
pShZnZ Proceedings that took 
absent the Special Tribunal in the 

Govemor f t® sp ! cifi ? order b y the Military 
governor transferring the case to 

?he b K h- 7 he ^ration' did not altee? 

had J jurS& n ° f , the , Tribun al because it 
held by it Sd'St The proceedings 
because th»« uld not be re S arded as void 
to S thS was . n ° express prohibition 
purport h fn C o Se ’ a n d statutes which merely 

in legal proceed- 
SUlariSS their nature only irre- 

the law ’ always Permissible under 
f n \ ( p ara 14d ) 

SFS* 1 P - c ;. <1898), S. 337 _ Evi- 

«-r B a,8aB?-sr™ M* ° f - 

1958 Hyd/19 <fe 20 

Milk- 


An approver is one who purchases his 
own freedom at the expense of others; he 
is prone to throw the blame upon his 
fellow conspirators for acts done by him 
and primarily he is a man admittedly 
guilty of a crime and the prosecution re¬ 
lies upon his statement in order to be able 
to get complete details about the crime 
where there is no other satisfactory me- 
tnod of getting all the evidence in the 
case Therefore, in such cases where a 
Court has before it the evidence of an 
approver corroboration is always insisted 
upon by way of 'ex majore cautela’ As 
regards the nature and extent of the cor¬ 
roboration there is no ditference between 
English and Indian Law. It is not nece£ 
sarj that every statement should b° 

£°*™ b ° rated - 41 »s sufficient if it is corro¬ 
borated in material particulars. (Para 16a) 

The general rule is that ‘prima facie’ it 

evdnin p® l i nsafe t0 convict any one on the 
evidence of an accomplice. Every endea- 

S; SSL? £■“ g 

K?5 Sa her ,he story 

133 A U 0: 4. C 5 r : P ' C ’ S ' 337 N - W S. 

Plice! JSSt" Act a8721 ' S - 133 - ACCOM. 

narticioaTin^ iS 0ne - wh0 is an active 
Thafiot"*!. 1 ? the commission of the crime 
The fact that a person is passively helDinfi 
another to commit a crime or having 

n C /l t l w at Where 3 Person helps the crS 

m 

Anno: Evi. Act, S. 133 N 2 s 18 ' 19) 

DoVK;!, 9 ,- Mcotiflc- 

SifoV' accused 

quite sumdent a to°°fom r ?h e /“,* is 

xr jag,* ss S’'“E 

Sat' it aS w M e „S ke b " »nsMe l Si„„ al S 

viction on the t0 £ ase a con ~ 

St’jkx 1 wfs^S* zuB th l n r® * 

ass. 

opportur^ty^tef^ee^te the injured *had no 

caution that he exXsra gUanc V md ‘ he 
Even the omission to (Para 20b > 

necessary procedure, at the uEl the'ifc 
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tification parade, would detract from its 
value and tne utmost scrutiny and vigil¬ 
ance is expected of the officer conducting 
such parade. The proceedings thus con¬ 
ducted ought to leave no room or loophole 
to create tne least suspicion in the mind of 
the Court. There is a duty cast upon the 
officer to make a thorough enquiry. He 
should ask the accused whether he had been 
taken round anywhere just to satisfy him¬ 
self (the Magistrate), whether there could 
have been the remotest possibility of the 
injured having seen the accused. (Para 21) 
Anno. Evi. Act S. 9 N. 5. 

<t) Evidence Act (1872), S. 24 — Probative 
value of confession — Duty of Court — Cri¬ 
minal P. C. (1898), S. 164. 

Confessions are not always true and they 
must be checked, more particularly in a 
murder case, in the light of the whole of 
the evidence on the record, to see if they 
carry conviction and where the confession 
has been restracted it is the duty of the 
Court, especially in a case of murder to 
satisfy itself by considering all the material 
points and surrounding circumstances whe¬ 
ther the confession is true. In order to 
render a confession admissible it must be 
voluntary. It is the duty of every Court 
to enquire carefully into all the circumst¬ 
ances that led to the making of the confes¬ 
sion. When considering about confessions 
one of the most important factors which 
should be taken into consideration is the 
length of time during which the accused 
was in police custody before making the 
confession. No doubt, no hard and fast 
rule can be laid in this regard but the 
Court will have to judge for itself from 
the intrinsic evidence of the confession and 
the surrounding circumstances as to whe¬ 
ther such confession should be relied upon. 
AIR 1945 P. C. 181, Rel. on. (Para 23) 
Anno. Cr. P. C. S. 164 N. 11. 

(g) Criminal P, C. (1898), S. 164 - Mode 
of recording confession and procedure. 

Section 164, Criminal P. C. correspond¬ 
ing to S. 168, Hyderabad Criminal P. C. 
does not compel a Magistrate to put ques¬ 
tions to the accused; he can be asked to 
give the story in his own way. The idea 
is that it must be a spontaneous narrative. 
The Indian High Courts have deprecated the 
practice of putting questions and eliciting 
answers. The idea of putting questions also 
does not appeal to common sense because 
a Magistrate could put questions only if he 
had before him, a note of what the accused 
was going to say. (Para 23(m) ) 

Anno. Cr. P. C. S. 164 N. 11. 

(h) Criminal P. C. (1898), S. 172 — Use of 
police diary — Admissibility in evidence. 

Section 172(2), Criminal P. C. strictly 
forbids the use of the entries in police dia¬ 
ries as a piece of evidence. The diary can 
be used to enable the police officer to re¬ 
fresh his memory or it might be used for 
the purpose of contradicting him. These 

are warranted by the se ^. 10n ** Mj 

a privilege attaching to this document and 
such privilege cannot be dispensed with. 
The prohibition to its use by the accused 
or by the Court excepting for the res- 
tricied purposes has been imposed on 
grounds of sound public policy and the 
Court cannot deviate from it. The entries 


by themselves cannot be taken as evidence, 
but there is nothing to' prevent such 
entries being looked into for the elucidation 
of points which need clearing up. 19 All 
390 (FB), Rel. on. (Para 25-27) 

Anno: Cr.P.C., S. 172 N. 4, 6. 


(i) Criminal P. C. (1898), Ss. 375, 428 and 
540 — Additional evidence — Power of appel¬ 
late Court. 


In the matter of additional evidence, the 
Appellate Court has always the power to- 
call for the same under the provisions 
of Ss. 375, 428 and 540, Criminal P. C. The- 
first section would come into operation 
when the case is before the High Court 
for confirmation of the sentence of death. 

The second section would come into opera- 
tion when there is an appeal peuding before 
the High Court and the third S. 540 con¬ 
templates the summoning of any person as 
a witness or examining any person in 
attendance though not summoned as wit¬ 
ness or the re-calling of a witness who 
has been already examined. This section* 
therefore, is more or less an omnibus sec¬ 
tion giving power to the Court to examine- 
witness, if it considered necessary. Calling 
of additional evidence is not confined to 
cases where the accused makes the appli¬ 
cation. It would also apply to cases where 
the prosecution makes such an applica¬ 
tion. The object of the section is just as 
much the prevention of the escape of a 
guilty person through some carelessness of 
the orosecution or the Magistrate as the 
vindication of the innocence of a person 
wrongly accused owing to the carelessness 
and ignorance of one party. There is no 
differentiation between the two cases. If 
there is the apprehension of justice failing- 
by an erroneous acquittal or by an erro¬ 
neous conviction, the Court would be justi¬ 
fied in exercising its discretion in calling 
for additional evidence. It is not desirable 
to allow the prosecution to patch up the 
evidence wanting in the case. Negligence 
on the part of the prosecution can never 
be a ground for taking additional evidence 
against the accused and by allowing such 
additional evidence, surely justice would 
fail (P ara 29 > 

Anno: Cr.P.C., S. 375 N. 2; S. 428 N. 4* 

S. 540 N. 4. 

D A. Grant and Mohammad Dawood Khan* 
for ' Appellant; V. Rajaram Iyer, Advocate 
General, for the State. 
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the Chief Justice dated 13-4-1951, there being 
- diiference of opinion between the Hon'bie 
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a umticiivv. v* vyuwvu yciwccu uig 

Judges constituting the Division Bench. 

Tnis case has assumed much more importance 
than the general class of cases ol murder which 
we come across every-day because of the poli¬ 
tical background behind it and because there 
was implicated in it the most powerful figure 
in Hyderabad during the period prior to the 
Police Action. 

(2) The motive alleged for the crime bv the 
prosecution is that one Shoebullah Khan" who 
was editing a daily Newspaper called ‘Imroze’ 
was repeatedly publishing articles against the 
policy of Syed Mohamad Khasim Razvi, the 
leader and President of the Itehad-ul-Muslim. 
which was the most powerful organisation 
exercising enormous control over the adminis¬ 
trative machinery in the Hyderabad State Its 
ultimate aim was to keep the Hyderabad State 
as an independent unit and not allow it to 
accede to the Indian Union. Shoebullah was 
opposed to this policy and it is stated that he 
gave vent to his views in his daily Newspaper 
Imroze. It is stated that Khasim Razvi having 
got annoyed at the repeated attacks by Shcebul- 
Khan against him and his policy decided 
that Shoebullah Khan should be got out of his 
way. With a view to achieve this object he 
oi his Satlelites, Syed Khader 
Mohiuddin Aseer, who was the President of 
Ward A of the Ittehad-ul-Muslimin and con- 
h»m. as t° what steps should be taken to 
see that Shoebullah Khan was put out of the 
way. 

(3) The whole story about how the conspiracy 
was hatched and what stages it passed through 
has been deposed to by one Khader Mohiuddin 

prover 006 °* the accused ’ who turned an ap- 

firs^.S !° the , above witness the 

snmJ h ht '°°, k P ]ace about this a flair was 
somewhere m February 1948 between Khasim 

S the Ittiha/?^® 1 ?- ° f the A Ward Bl ' a uch 

Aflir K II - h d ' Ul ' MUSl ‘ mm ' Wh ° is P - W. 1. 
fiutv ; f aV1 " g . S0U,lded P. W. 1 about the feasi- 
ShnoK.m u making arrangements for putting 

appears In hZ 0U J °f th .® way - Khasim Razv? 
SS? i f aV A k , opt n s ‘ ,ent f or about two 

£e S Barus-salam, the headquarters of 
brSatt ld :?- M « sIi '" in . Khasim Razvi again 
coSered^r, 11 ^^ 1 and asked Aseer if he had 

S if S the ™ tter that he had men- 

statnd to him some time ago. Aseer, it is 
affiranTlnn^ Tl en,husi astic about this 
not be 5® t0 v, hav . e replied that it would 

inhuman °ts^ e f °u h,m to undertake this most 

heart and 1 r k ,u S h £ was a man with a tender 
children d farther that he had his old parents 

Razv[ a blg . / ami,y to support. Khasim 

Aseer P w^' S n- d tl ?! t he did not want tha t 
murder and^'thl’f b i mseI ( should undertake the 
the instrument 1 bc , achieved through 
cm t ™ men - al ‘ty of a Razakar of the loealitv. 

have been r lu*i{ S q"" den l | a,so ‘ here appears to 
ing ol Annie! i?<? eW i, ere about the beginn- 
turned fmfl' 1 ? 48 > atter Khasim Razvi re- 
have sent lr h,S t0l e r of Hinso'i- he is said to 
to flnrTnnt f °u *i? e Syed Kadirullah, P. W 27 
thatthemnrde her 11 wou,d be Possible to see 
was disa?nnSLi WaS v, COril o itted - Khasim Razvi 

Pressed Syed Kadirullah ex- 

(cl There., ^ to und ° rtak e the task. 

at about 10 p°M Vh a S - tat6 R that on 1 3-8-1949 

r. Khasim Razvi sent for Aseer 


to his bungalow and had a discussion with him 
tnerc auoui mis ailair. This is the first stage 
when some decision appears to have been 
taken as regards the plan to be adopted in the 
execution ot the task. Khasim Razvi was in 
conversation with one Azimuddin, the Chief 
Engineer, who was seated there with a sten- 
gun in his hand. Aseer went to see Razvi at 
this time and Razvi, it is stated, called him in- 
to his drawing room and told him that the 
matter could not afford to wait any longer as 

t H 1H (7C n nrl aa /> 4 ^ _ _ 1 . • m i \ • • « ■ 


things had come to a crisis. Telling him he 
asxed his A. D. C. Sajjad Hussain to give his 
pistol to Aseer and when Sajjad Hussain said 
that there would be no other pistol for use, 
Razvi directed Vazir Mohammed Khan, his 
Private Secretary to give his pistol to Sajjad 
Hussain. Thus closed the first stage of the con- 
spiracy. 

The secon(1 sta S e in the conspiracy was 
on the very next day when Aseer, P. \V. 1 is 
said t° have sent for one Syed Mustafa ‘alias’ 

P U W °°2 ^nH W t t tbrough Syed Abdu l Khadei-. 
f’ ,'ufi a cu t ? ld , h ‘ m l tbat he should somehow 
•hL ,hat Shoebullah Knan was murdered as 

Razvi Wr i,i° S f tbe President, Khasim 

i-As Sr,* *r d 

gMS p a£ w.To. 

my.‘ “ t Jf s 

objected to Mustoo, a razakar of the loealitv 
be - g r d for the murder of Shoebullah Khan 
Sa f d ,i! hat they could very easilv be identi- 

wis "dLsst 

SviVd 1 ’?. WcSSSa he \fJS'To hav ir 

jews-’s srAsga 

A-“ tSr M 

sSSs# ssOfig 

SSHHFKB* 

quite clear, but it is stated tw A day 1S not 
him to come the nei, differ J PwS"*** 1 ^ 
the desire of Aseer, Munim Khan 1 A -> As pe i' 
to Aseer’s house the next Tav rthi, A ' 2 ' ,' v ® nt 
17-8-1948). Somehow or othS he S »S d b * 
not handed to Munim Khan that V?® pi , sto1 was 
the purpose underlying thT n»!* day a so; what 
handing over otSgttef »» <* the 
to conjecture. P " aS| one ls not able 

ullah Husalnfan^AbS , w - he . n 

of Mohsin Raza) came t n 4 . Hash ‘un (father 
this time, according To til ^ seer s . house - At 
cution, Abdul Azif Has^imiT?’ prose - 

offered the services of his inn S c aid j to have 
Raza, for this task anri .son, Syed Mohsin 

AseeJ that hfs aon wold work"!'? h r to “ 
takes us to {hf lS l 948 . th ' S task ’ Th * 



when it appeare^^have reached^ ^ ons P‘racy 
was the night of 19-8-1948 On lhk 5 nal T stage 
ullah Husaini, Abdul Aziz hIk' day Ima m 
Raza and Munim Khan are said t?* 11, Mohsir 
Aseer s house and they aU diSuL < f'l g0 ? e t( 
Plan to murder Shoebullah j t k°staS 


148 Hyderabad Abdul Munim Khan v. State of Hyderabad (Srinivasachari J .) A. I. R, 


that at this stage another person Syed Sajid 
Ali, P. W. 5, who is the brother-in-law of Aseer 
came there. On seeing him this party stopped 
the conversation and a little later Aseer took 
Munim Khan into the adjoining bed room and 
taking out a pistol from his almirah, handed it 
over to Munim Khan just near the door between 
the drawing room and the bed room. I would 
have occasion to deal more in detail about this 
handing over of the pistol and how it was de¬ 
signed that Sajid Ali should not know about 
this. Mohsin Raza and Munim Khan appear to 
have gone away while others also appear to 
have left soon after the handing over of the 
pistol. The conspiracy being over, it is stated 
that A-2 and Mohsin Raza started on their 
task in right earnest and they first went to the 
office of Tmroze’ where Shoebullah Khan is 
said to have been working every-day till 1 
A M and peeped through the windows to see 
if 'Shoebullah Khan was there, but not finding 
him there they returned to Aseer’s house and 
told him that Shoebullah had not come. The 
pistol that was taken from Aseer was also re¬ 
turned to him. 

(j) The day following, namely. 20-8-1948 in 
the evening at about 6 P.M. again Munim 
Khan and Mohsin Raza came to Aseer’s house, 
demanded the pistol and after getting it. went 
again to the ‘Imroze’ office and to their dis¬ 
appointment again they found the office closed. 
They went back again to Aseer’s house to re¬ 
port as to what had happened. 

(k) Then came the next day, viz., the fateful 
dav 21-8-1948. It was at 7 P.M. on this day, 
it is stated that Munim Khan went to Aseer s 
house and finding that Mohsin Raza had not 
come informed Aseer to send him along to the 
cross-roads near the ‘Imroze’ office. Soon after 
Mohsin Raza met Aseer. He was directed to 
join Munim Khan at the cross-roads. 

(l) An hour later at about 8 P.M. the prose¬ 
cution story goes on to say that Munim Khan, 
Zamiruddin, one ox the absconding accused. 
Mohammad Azeezuddin, P. W. 8 and one Mak- 
doom Pershad. were returning towards Ungam- 
palli cross-roads from Kachiguda after having 
had a walk when it is stated that , M h u "' ra )n K £ 
called Zamiruddin aside andl asked1 himMo join 
him and Mohsin Raza in attacking Shoebullah 
Khan. Zamiruddin, it is stated, readily agreed 

and joined. .. 

(m) Even at this stage they were not quite 

S^rinRazfhad^no swSd wS?taSf they, 
therefore, Benton a bicycle to fetch the sword. 
After getting the sword the three accused ap- 
near to have marched on their dast ®r dl >’ 
v£! to put an end to the life of Shoebullah 

They went to the house of Shoebullah 
Khan and knocked at the door and a young 
girl who has not been called by the prosecu¬ 
tion told them that Shoebullah was not in the 
house. They appear to have been loitering on 
Ihe road after this and it was at about 1 AAL, 
on the night of the 21-8-1948 they found Shoeb- 
ullah Khan and his brother-in-law, Ismail Khan, 
coming out of their office going along towards 
their house which is just about 200 yards away. 

(o) After they approached the gate j of the 
house, the accused greeted them and Shoebul- 

nh Khan and Ismail returned their greetings. 
The accused is then said to have enquired from 
Shoebullah Khan whether they had seen some 


three people running. Just as this conversa¬ 
tion was going on Munim Khan, accused 2, it 
is stated, went behind Shoebullah Khan and 
tired the pistol. Immediately Shoebullah Khan 
fell down and Ismail Khan, his brother-in-law, 
ran towards his drawing room (which is open¬ 
ing on the main road) to get a rifle, and Munim 
Khan pursued him and inflicted serious in¬ 
juries with the sword, with the result that the 
left hand and the little finger of his right hand 
were cut oil and Ismail Khan also fell down. 

(p) After this incident the three accused are 
said to have fled wending their way through 
lanes and gone to Aseer’s house to report to him 
that they had completed the task entrusted to 
them. These persons appear to have deposited 
the pistol and the sword in Aseer’s house and 
gone to their respective houses. This, in brief, 
is the story of the murder of Shoebullah^ ac¬ 
cording to the prosecution. 

(5) It is stated that Shoebullah Khan and 
Ismail Khan were hurried to the hospital and 
Shoebullah Khan appears to have succumbed 
to the injuries by 5 A. M., on 22-8-1948, while 
Ismail Khan was admitted into the hospital 
and after treatment for about 20 or 25 days he 
was discharged. Ismail Khan’s statement was 
recorded immediately after the occurrence on 
22-8-1948. In his statement he is said to have 
stated that one of his assailants was one of the 
brothers of Dastagir, Vakil, by name Gulam 
Yazdani or Gulam Samdhani. On this informa¬ 
tion the police arrested, on 22-8-1948, Gulam 
Yazdani and Gulam Samdhani. On 25-8-1948, 
the police held an identification parade wherein 
Gulam Yazdani and his two brothers Gulam 
Subhani and Gulam Samdhani were put in and 
Ismail Khan, the injured, was asked to iden- 
tify the man who inflicted injuries on him and 
who shot Shoebullah Khan, and at this parade 
Ismail Khan stated that he could not find his 
assailant in the group and so Gulam Yazdani 
and his brothers were released. 

(6) Between 25-8-1948 and 5-10-1948 there 
does not appear to be any event worth men¬ 
tioning and it was on 5-10-1948 that A-2, Abdul 
Munim Khan, was arrested. The police held 
another Identification Parade on the same day 
under the supervision of a Magistrate, and it 
was at this parade that Ismail Khan is said 
to have identified Abdul Munim Khan, A-2, as 
the person who shot at Shoebullah Khan and 
inflicted injuries on him. Mohsin Raza, who is 
said to have been with Abdul Munim Khan in 
the murder was arrested on 10-10-1948. Khader 
Mohiuddin Aseer the person who figured pro¬ 
minently in the plot and the conspiracy to 
murder was arrested on 15-10-1948 and on 30- 
10-1948 he was produced before a Magistrate 
who tendered pardon to him. He turned an 
approver and has been examined as P. W. l i 


the case. 

(7) The prosecution took time after time to 
file the charge-sheet and this covere a periem 
of 8 months from 29-11-1948 to 27-7-1949 as 
evidenced by Ex. D. *7. The challan was filed 
against five persons of whom two were report¬ 
ed to be absconding, charging them unde 
Ss. 243, 248, 06 and 77, Hyderabad Penal 

(8) The case came before the Special Tribunal 
‘IV’ and before the Tribunal 42 witnesses were 
examined on behalf of the prosecution and as 
manv as 103 exhibits were filed. The defence 
led no evidence. The Special Tribunal after 
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a protracted enquiry found all the accused 
guilty; accused 1 was found guilty under Ss. 77 
(b) and 243 read with S. 66, Hyderabad Penal 
Code; accused 2, Abdul Munim Khan, guilty 
under Ss. 77 (b) and 243 and also 248, read 
with S. 7, Hyderabad Penal Code and accused 
3 was found guilty under Ss. 77 (b), 243 and 
also 248, read with S. 7, Hyderabad Penai Code, 
and they were sentenced to dilferent terms of 
imprisonment on the different counts. All the 
three accused were sentenced to transportation 
for life and the case, therefore, came before 
the Division Bench for confirmation of the 
sentence and there were also appeals filed bv 
the accused against their conviction which were 
also heard by the Division Bench. A revision 
application was filed on bchaif of the Govern¬ 
ment praying for enhancement of the sentences. 

(9) The Division Bench held in so far as 
Syed Mohammad Khasim Razvi and Mohsin 
Raza were concerned that the prosecution had 
not made out a case against them and therefore 
acquitted them of all the charges while as re¬ 
gards A-2, Abdul Munim Khan one of the Judges, 
the Chief Justice was of the opinion that 
the identification of A-2 was not satisfactory 
and did not carry conviction and therefore he 
acquitted A-2 as well, while the other Judge, 
Khaliluzzaman Siddiqi J„ held that he had no 
doubt about the guilt of this accused just as 
he had doubts about the guilt of accused 1 and 
3 and being satisfied about the complicity of 
A-2 in the crime confirmed the sentences passed 
by the Special Tribunal against accused 2, 
Abdul Munim Khan. 


(10) After this there having been a difference 
of opinion between the two Judges constituting 
the Division Bench with regard to one of the 
accused, the learned Chief Justice directed that 
the case be placed before me to be dealt with 
according to law and the case was, therefore, 
put up before me. 


(11) A point of law was argued at this stag 
by the Advocate General and the Counsel fo 
the accused as to whether 1 could hear onl 

r ? lat ‘bg to accused 2 or whethei 
under the law, it would be deemed as thoug! 
the whole case was before me. After hearin 
Jr? ,. ar Suments of the respective Counsel ii 
aetau, I gave my finding on 18-5-1951 that 
«f, s ° n] ‘y competent to hear the case of Abdu 
Munim Khan, accused 2 

this finding the case came up fo 
°n 13-8-1951 and was heard by m 
from day to day. 

ConnLw lee ?u objection was raised by th. 
•T, 0 V"?. el ., for tjie defence with regard to th' 

case d & i° £ th ?, S P ecial Tribunal to try thi 
instanpl ii, f a fi ied o Counsel ur S ed in the firs 
Hself w a that -i he S P ecial Tr *bunals Regulatioi 
rnt V0ld as infringed Art 14 of thi 
of India. All Constitutions hav. 

SEln he # P r er . of the le g'slature to mak. 
ground^ Xd- C . ourts T restin g upon reasonabl. 
the tin f ctlon ‘ 11 does not otlend agains 

envisS h,f A f , cq V al P rot ection of the law; 
nd Fl„5, y n Ar ( 1 - . 4 of the Constitution o 
when thp f Prote ction of the laws is ensurec 
without th anl a H S operate alike on all subject! 
dural Law discrimination As regards Proce 
author ® CCOrdin g to Cooley, the famou: 
Courts’ t0 the Legts’ature “to abolish 

discretion” Cooley*s Constitutional Limitalions 



Vol. I, page 552. This power is subject only 
to one limitation and that is that in so doing 
the legislature shall not dispense with any sub¬ 
stantive rights. This question about the Special 
Tribunals Regulation being void was raised in 
the case of — ‘Abdur Rahim v. Joseph A. 
Pinto’, which came up before the Full Bench 
of this Court and in that case the Full Bench 
held that the Special Tribunals Regulation 
was valid law, — ‘AIR 1951 Hyd 11 (FB)\ 

14 (a) The next argument of the learned 
counsel for the accused was that the trial in 
this case infringed Art. 2l of the Constitution 
cf India, in that it was not according to the 
procedure established by law. As to what is 
meant by ‘procedure established by law’ has 
also been defined in the case already referred 
to. Mathews in his book on American Consti¬ 
tution referring to the ‘due process clause in 
the 14th Amendment* says, 

‘ This clause requires that the defendant shall 
have due notice and a fair hearing and pro¬ 
vided these conditions are fulfilled the me¬ 
thods of procedure in Criminal Trials are 
within the control of the State. The due 
process clause provides for ordinary proce¬ 
dure and does not require any particular 
procedure.** 

Coming nearer home, the Chief Justice of India 
in the case of — ‘Gopalan v. The State of 
Madras’, AIR 1950 SC 27 at p. 39 interpreted 
the words 'procedure established by law*. His 
Lordship observed “‘procedure established bv 
law*, must mean procedure prescribed by the 
law of the State.’’ 


(b) It was urged that the provision in the 
Special Tribunals Regulation whereby the Tri¬ 
bunal would get jurisdiction only when the 
case was transferred by the Military Governor 
was unconstitutional and it amounted to abro¬ 
gating the extant law, namely, the Criminal 
Procedure Code. I do not agree with this 
contention because a provision in an Act that 
the operation of the Act is to be determined 
by some officer does not amount to delegation 
of any legislative power. It can only amount 
to an authorisation to enforce the Act on the 

SSE - en t. of the editions specified therein. 
Wills m his ‘Constitution’ says, Legislature may 
delegate the power to determine th? conditions 
or contingencies under which a statute shall 
be operative. 


r ww ™ uon was raised in the cas> 
. +iF n r» eror /Y' ® snoar ilal* and was negativec 

thPir T nJ-H?h C0Un ^ il - 1945 P C 48. Thereir 
iuJ nh 3 ! ds ^ I P s adverted to the judgment o 
the Original Court (the Calcutta High Court 
and also to the observations of the Chie 

Sd‘sir 0 7 nf h rf,ii F K d v^ C ? urt Sir Varadachariai 
and Sir Zafrullah Khan in the appeal and dis 

Zaf ruffKh heni ' Sir Varadachariar and Sii 
£ a ‘™‘l a o Khan y er ® of the ©Pinion that th< 
wn* r Cr »minal Courts Ordinance left th< 

22lp? OVern | nent « he discretion to direct wha< 
? r , c ' ass of offences should be tried bj 

loft f pe * C u a Court and this was bad because i 1 
lef ‘. to the sweet will and pleasure of the exe- 
cutive Officer to lay down the policy or th 

haH d f t 0 i n Wlth . reference fo which the powei 
J? r a . d ,fo be exercised, and this resulted in a dis- 
elimination between one accused and anothei 

B0 ^fore the oJdtaiS 

Court and the other before the Special Court 
Sfir Lordships of the Privy Council exores 
sed that they were not in agreement with P the 
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Judges of the Federal Court and that it did not 
violate any principle and that that fact did not 
make the act or ordinance ‘ultra vires’. A 
similar observation was made by the Chief 
Justice of India. Iiarilal Kama in the case of 
— ‘Gopalan v. The State of Madras', AIR 1950 
SC 27. 

(c) Another argument advanced was that 
according to the Special Tribunals Regulation, 
the Tribunal would get jurisdiction to try a 
case only if there was a specific order by the 
Military Governor transferring the case to the 
Tribunal. The learned Counsel contended that 
in this case there was no such order. In this 
connection it would be desirable to note the 
sequence of events, relating to this case. The 
challan, in this case, was filed on 27-7-1949, 
the evidence, in the case, started on 17-8-1949 
and the charges were framed on 29-9-1949. 
After this the Counsel for the defence raised 
an objection before the Special Tribunal that 
it had no jurisdiction to try the case. It was 
after this dale on 6-10-1949 that an order was 
issued by the Military Governor referring this 
case to the Special Tribunal. On 8-10-1949 again 
another Regulation was promulgated by the 
Military Governor styled ‘The Special Tribunals 
(Validation of Pioreedings) Regulation’ and by 
virtue of S. 3 of the aforesaid Regulation it 
was provided that all proceedings taken by 
the Special Tribunal in relation to the offences 
which the Special Tribunal was, by an order 
of the Military Governor dated 6-10-1949, 
directed to try, shall be deemed always to have 
been as valid and effectual for all purposes as 
if the said order had been made before the 
tribunal look cognizance of the offence. In short 
this Regulation purported to validate retros¬ 
pectively all proceedings that took place before 
the Tribunal. The learned Counsel for the 
defence very strongly urged that the Military 
Governor could not have validated the proceed¬ 
ings which were ‘ab initio 1 void. The tribunal 
overruled this objection and on appeal both 
the Judges of the Division Bench h°ld that this 
plea was unsustainable. As the law stands, I 
am also inclined to agree with the findings of 
the Tribunal and the learned Judges. 

(d) The next question that arises for con¬ 
sideration is as to whether the Military Gov¬ 
ernor by a validating Regulation could 
regularise an irregular trial and confer juris¬ 
diction on the tribunal. It cannot be said that 
the Tribunal had no jurisdiction at all. 

With regard to the Validating Regulation 
promulgated by the Military Governor it has 
to be observed that in the various classes of 
legislation there is such a thing as curative 
legislation or a validating law. Curative sta¬ 
tutes have been styled by Crawford in his 
treatise ‘Statutory Construction* as those sta¬ 
tutes which attempt to cure or correct errors 
and irregularities in judicial or administrative 
proceedings. The nature of the validating 
regulation of the Military Governor was ex¬ 
actly the same. After all what the Military 
Governor sought to do was to regularise an 
irregularity. It did not affect the jurisdiction 
of the Tribunal because it had jurisdiction 
already. The proceedings held by it could not 
be regarded as void because there was no 
exoress prohibition to try the case, and sta¬ 
tutes which merely-puroort to cure defects in 
legal proceedings, which are in their nature 
only irregularities, are always permissible 
under the law. 
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(15) After disposing of the point about the 
jurisdiction of the tribunal to try the case, I 
have now to determine as to whether there is 
sufficient evidence in the case to prove the 
guilt of accused 2, Abdul Munim Khan. The 
case against Abdul Munim Khan, A-2, accord¬ 
ing to the prosecution is that he was sent for 
by Aseer, P. W. 1, in furtherance of the con¬ 
spiracy hatched in his house to put an end 
to the life of Shoebullah Khan. It is stated 
that accused 2 received a pistol from F. W. 1, 
Aseer, and in company with Mohsin Raza and 
another friend of his by name Zamiruddin, who 
is an absconding accused, started on this ex¬ 
pedition and on the night of 21-8-1948 at about 
1-15 A. M. fired at Shoebullah Khan which 
resulted in his death and that he also inflicted 
severe injuries on Ismail Khan. He has, there¬ 
fore, been charged for the murder of Shoebullah 
Khan, for the abetment of murder and parti¬ 
cipation in the conspiracy. The evidence pro¬ 
duced by the prosecution to connect accused 2 
Abdul Munim Khan, with the guilt consists 
of (i) P. W. 1, Aseer, who was tendered pardon 
and turned an approver, (ii) P. W. 5, Syed 
Sajjid Ali, who is said to have been present 
when the pistol was handed to A-2. (iii) P. W. 

10. Gulam Yazdani, before whom accused 2 is 
said to have admitted having murdered Shoe¬ 
bullah Khan and (iv) P. W. 31, Ismail Khan, 
the injured, who is said to have stated that the 
man who attacked him on the night of 21-8-48 
was the sam° man who slapped the boy in 
the Chappal Bazaar Mosque on the last day of 
Ramzan 1948. In addition to this evidence the 
prosecution relies upon his own confession 
recorded by the Magistrate which is Ex. P. 7. 

(16) (a) The first piece of evidence is that of 
Aseer, P. W. 1, the approver. It has to be 
borne in mind that an approver is always 
regarded as a man of little moral worth because 
his disclosure of facts is in its very nature the 
result of inducement or oromise to oardon and 
in this case actual tendering of pardon. An 
approver is one who purchases his own free¬ 
dom at the expense of others. He is prone to 
throw the blame upon his fallow conspirators 
for acts done by him and primarily he is a 
man admittedly guilty of a crime and the 
prosecution relies upon his statement in order 
to be able to g^t complete details about the 
crime where there is no other satisfactory 
method of getting all, the evidence in the cas°. 
Therefore in such cases where a court has 
before it th* evidence of an approver corrobo¬ 
ration is always insisted upon by wav of ‘ex 
majore cautela*. As regards the nature and 
extent of the corroboration there is no differ¬ 
ence between English and Indian Law. Tt is 
not necessary that every statement should be 
corroborated. (After discussion of the evidence 
of P. W. 1 the Judgment proceeds). 

(17) T.he general rule is that ‘prima facie’ it| 
would be unsafe to convict any one on the; ' 
evidence of an accomplice. Every endeavour 
should be made to test the truth of such evi¬ 
dence. The Court will have to consider whether 
the story bears the impress of truth. As I 
have observed above P. W l’s story does not 
bear the impress of truth. It was argued by 
the learned ’ Advocate General that it wou d 
have to be determined whether P. W. 1 could 

be charged as a co-accused. If he could not be 
his evid^noe could not be reiected. I am of opin¬ 
ion that P.W 1 is clearly an accomplice A witness 
in the position of an abettor who had been 
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tendered pardon is an accomplice. He is an 
abettor because he instigated A-2 to go and 
commit the crime. I, therefore, hold P. W. l's 
evidence should be rejected. 

(18-19) (After discussion of the evidence of 
P. W. 5 and that of P. W. 10 in part the judg¬ 
ment proceeds). 

(e) The learned Advocate General urged 
that having regard to the part played by him 
in this case this man could not be regarded 
as an accomplice and his statement is not 
liable to be rejected on this ground. It was 
argued that like P. W. 2 and P. W. 4 this man 
was not a willing agent in the commission of 
the crime. The trend of decisions in the various 
High Courts has been to regard an active oarti- 
cipant in the commission of the crime.* one 
who is a ‘particeps criminis* alone, as rn 
accomplice. The fact that a person is passively 
helping another to commit a crime or having 
been present when the crime was committed 
does not inform the police or for the matter 
of that where a person Helps the criminal, in 
disposing of the murdered body or concealing 
it, would not make him an accomplice. In this 
connection the cases of — ‘Ramaswami Goun- 
den v. Emperor*. 27 Mad 271. ‘in Re Adanni 
\ enkadu’.AIR 1939 Mad 266. decided bv the 
Madras High Court and the case of — ‘\ T urul 
Amin v. Emperor*. AIR 1939 Cal 335 decided bv 
the Calcutta High Court would be in point. 
One has to take into consideration the nature 
and eictent of his participation in the crime. 
If the Court finds that his act is such as to 
lender it probable that he himself would have 
been charged for the offence, then his evidence 

0i value - 14 ma >' be Pointed 
™‘,th»t this witness, Gulam Yazdani. has 
escaped being made an accused in the ca«e bv 
.° I 3 ' 6 ' Ismail Khan time again 

cinnnf^ 0 !, thlS ^ as his assailan t and one 
io?o 0t fatb ™ ' vhat transpired between 22-8- 

JfJ 8 thil d i, 25 ' 8 ‘ 948 v/hich made Ismail Khan 
him t i he ' vas not tlie Person "*ho attacked 
S - 1 do not re J ect his evidence on the ground 

of th? an accomplice but 1 am strongly 

that thls man cann °t b ® relied 
5 D ’ f " the reasons set out by me. Though 
not an accompace in the actual murder he was 

an ft?T parti , c jP ant in ‘he conspiracv during 

of ti!?e ta .? es ‘ (A , fter discussion of the evidence 
of tins witness the judgment proceeds). 

KhfS np ?‘ witness is P. W. 31, Ismail 

3? ured hlt nself. who is the most 
3P? witness in this case. I would deal 

stage h r ™& nce extenso later but at this 
Identifiea«n U d pre j er ‘o discuss about the 
Idenf n ! ! T parade of 25-8-1948 and the 
de^e^r 11 P ? rad ® of 5-10-19-18 and the evi- 
Kar Si ing t0 tbe incident in the Chappal 
Ramzan) M0SqUe ° n 7 * 8 * 1948 (the last Friday of 

hafhSV r ff ard t0 identification Parades it 
test k nnt * tha L the identification Parade 
convictioS 1 thn.m>f U ? Cient to J orm the basis of 

other evident 8 nni l 5i ay , add wei ® ht to the 

to be tabn iL° other factor also that has 

not be Sf? to hac« n f lderat - , 2. 1 ? is that il would 

fleation bv thL b in •? a conviction on the Identi- 
the name y of h th 0 ^ red person especially when 
the identifipr was ^ mentioned by 

gaUonTto hi,' s , tag 1 ,he 
scrutiny aboufiLnr , most car ^ul 




that ail precautions are taken in the matter of 
satisfying himself that the injured had no 
opportunity to see the accused before. A Magis¬ 
trate conducting an identification parade should 
take an intelligent interest in the proceedings 
as the life of an accused depends cn his vigil¬ 
ance and the caution that he exercises. (After 
discussing the evidence with regard to identi¬ 
fication parade of 25-8-1943 the judgment 
proceeds). 

(21) (a) Having dealt with the identification 
parade of 25-8-1948, it would be convenient to 
deal with the other Identification Parade held 
cn 5-10-1948. 

lb) A-2. Abul Munim Khan, was arrested on 
5-10-1948 and this parade was held on the 
same day. No doubt this circumstance has to 
be explained by the prosecution that although^ 
Ismail Khan is said to have mentioned about 
his assailant as being the person who slapped 
the boy in the Chappal Bazaar Mosque as early 
as 25-8-1948, it was not until 5-10-1948 that 
A-2. who was known to be the person who 
slapped the boy in the Chappal Bazaar Mosque 
was arrested and the Identification Parade held 
to enable the injured to identify the accused. 
P. XV. 10, Gulam Yazdani says that there were 
rumours afloat about Munim Khan being the 
man who was referred to by Ismail Khan as, 
the person who slapped the boy in the Chappal 
Bazaar Mosque. It was urged by the prosecu¬ 
tion that A-2 was sent away to the front as a 
Razakar. As regards this identification parade 
also the learned Counsel for the accused urged 
that the proceedings were not conducted pro¬ 
perly. Why was this parade held when Yazdani 
knew who Munim Khan was? He could easily 
have been arrested. The first objection of the 
counsel for the accused is that this parade was 
held in the police head-quarters; the second 
objection is that it looks as though the whole 
thing was cut and dry and the Magistrate 
t0 P ut his rubber stamp on this 
which had been got up already, and the third 
objection is that the majority of the persons 
who were included in the parade were all 
police men and no members of the public were 
called. As I have already observed, even the 
omission to observe a minor necessary proce- 
dure at the time of the identification parade. 
\vou d detract from its value and the utmost 
scrutiny and vigilance is expected of the officer 
conducting such parade. The proceedings thus 
conducted ought to leave no room or loophol! 

!n„rt ea l the - east suspicion in the mind of the 
Tb " re ls a duty cast upon the officer to 
make a thorough enquiry He should ask the 
accused whether he had been taken round 

tr n Jp\ he ?h J ^ S to satisfy himself (the Magis¬ 
trate), whether there could have been the 
remotest possibility of the injure? hav! 
lng^een the accused^ I find from the statement 
V 6 ’ [ he Ma g>strate that he satisfied 
f ?? y b .£ squiring from the Police 
Officers there that the injured had not seen 

I L a H CC nn ed .^ revi0usly * He says * “besides that 
P h w ?« n^ er o m r a ? S -, 0f satisfying myself— 
P u g j 8 * 1 fai1 *0 understand how the 
Maptrate.had no other means to satisfy him- 
self. Enquiring from the Police Officers would 
^t absolve the Magistrate from making inde¬ 
pendent enquiries. He could have asked 

the trouble to verify as to whether peri fid 
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been called from among the members of the 
public. He goes by what the nolice tell him 
—P. W. 26. page 3. The fact that the profession 
of many of those who were called is employ¬ 
ment in the Police Department does not put 
him on the guard. He does not care to direct 
the police to get persons other than police 
constables. My view is that not much turns 
upon an Identification Parade. The fact that 
the accused has been pointed out as the assail¬ 
ant is no proof that he took part in the crime. 
At best it can only serve as corroboration of 
the evidence in Court. 

(22) It would be convenient at this stage to 
discuss about the Chappal Bazaar Mosque 
incident. The Chappal Bazaar Mosque has as¬ 
sumed a notoriety and importance in this case 
by reason of the fact that Ismail Khan, the 
injured, is said to have made a statement that 
the man who inflicted injuries on him was the 
person who slapped the boy in the Chappal 
Bazaar Mosque on the last Friday of Ramzan 
(1948). (After discussion of evidence with re¬ 
gard to this incident the judgment proceeds). 

(23) Having dealt with the two identification 
parades held on 25-8-1948 and 5-10-1948 and 
the Chappal Bazaar Mcsque affair, I would now 
advert to the confession of accused 2 which is 
also relied upon by the prosecution. The con¬ 
fession of accused 2 was recorded on 21st Azur 
1358 Fasli, corresponding to 21-10-1948, and is 
marked Exhibit P. 7. This confession was 
recorded by the Magistrate Shankar Pershad, 
P. W. 11. Before discussing about the recorded 
confession it would be necessary to know about 
the probative value of confessions in criminal 
cases. It was observed by their Lordships of 
the Privy Council in the case of — ‘Harold 
White v. The King*, AIR 1945 P C 181, that 
confessions are not always true and that they 
must be checked more particularly in a murder 
case in the light of the whole of the evidence 
on the record, to see if they carry conviction 
and where the confession has been retracted 
it is the duty of the Court, especially in a case 
of murder to satisfy itself by. considering all 
the material points and surrounding circum¬ 
stances whether the confession is true. In order 
to render a confession admissible it must be 
voluntary. It is the duty .of every Court to 
enquire carefully into all the circumstances 
that led to the making of the confession. When 
considering about confession one of the most 
important factors which should be taken into 
consideration is the length of time during 
which the accused was in police custody before 
making the confession. No doubt no hard and 
fast rule can be laid in this regard but the 
Court will have to judge for itself from the 
intrinsic evidence of the confession and the 
surrounding circumstances as to whether such 
confession should be relied upon. Both the 
learned Judges constituting the Division Bench 
have rejected the confession. The learned Chief 
Justice has observed, 

“Having regard to the defects both in thj? 
investigation and the evidence mentioned 
above, I am not prepared to give that weight 
to them (confessions) which I would other¬ 
wise have done”. 

Likewise Khaliluzzaman J. has not attached 
any weight to it. As regards the confession of 
A-2, the following objections were raised by 
the counsel for the accused: 

(i) That A-2 was in police custody from 
5-10-1948, that is to say for 16 days prior to 


the date of the confession. No doubt this fact 
is borne out by the record because according 
to P. W. 37, A-2 was arrested on 5-10-1948 and 
this confession was recorded on 21st October 
1943. Length of time in police custody is 
enough to raise a suspicion. Although such a 
confession may not be inadmissible it will cer¬ 
tainly affect the value of the confession and 
when the confession is retracted, the Court will 
probe into the matter in order to ascertain, 
why the accused made the confession. 


(ii) That A-2 was tortured by the police 
officer investigating the case. It was also urged 
that the police employed third degree methods. 
In so far as this objection is concerned I am 
not inclined to agree with the counsel for the 
accused, because it was open to the accused to 
have stated before the Magistrate that the police 
resorted to third degree methods in extorting 
the confession from him and that he has not 
done. No doubt, there is a strong circumstance- 
in favour of the accused, namely, the person 
against whom this charge is made of having 
tortured the accused is one Ghouse Beig, who 
certainly was an important witness for the 
prosecution, having regard to the very promi¬ 
nent part played by him in the investigation 
of this case. This Ghouse Beig was not called 
by the prosecution and legitimately the counsel 
for the accused argued before me that I should 
draw an adverse inference against the prose¬ 
cution on account of their failure to call this 
important witness and subject him to cross- 
examination. There is evidence on record that 
it was this Ghouse Beig who took accused 2 
and Mohsin Raza to the Magistrate; it was 
he who tackled the case; he it was that sub¬ 
mitted application for adjournment to file the 
challan. 

(iii) Accused 2’s learned counsel also object¬ 
ed to the confession being admitted on the 
ground that the Magistrate did not record the 
confession in the form of questions and 
answers. His complaint was that the Magistrate 
should have put questions and elicited answers. 
If the story was given in the form of a narra¬ 
tive he contended that it had to be taken with 
caution and in support of this argument he 
relied upon a decision of this High Court re¬ 
ported in 15 Deccan L. R. 31, I am afraid this 
argument cannot be sustained. Section 164, 
Indian Criminal P. C. corresponding to S. 168, 
Hyderabad Criminal P. C. does not compel a 
Magistrate to put questions to the accused; he 
can be asked to give the story in his own way. 
The idea is that it must be a spontaneous nar¬ 
rative. The Indian High Courts have deprecated 
the practice of putting questions and eliciting 
answers. The idea of putting questions also 
does not appeal to common sense because a 
Magistrate could put questions only if he had 
before him, a note of what the accused was 
going to say. In the case of — ‘Abdul Jalil 
Khan v. Emperor’, reported in AIR 1930 All 
746, one accused gave a different version from 
the other accused and the Magistrate thereupon 
put some questions. It was held in that case 
that the Magistrate could not put Questions. 
This objection, therefore, is of no avail. (After 
pointing out certain discrepancies betwe-n the 
confession and the evidence in the case the 
judgment proceeds). 

(24) I have in the foregoing paragraphs dealt 
with the evidence, documentary and oral, pro¬ 
duced by the prosecution to prove the guilt 
of A-2 in the murder of Shoebullah Khan and 
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the inflicting of injuries on Ismail Khan. It 
now remains for me to consider about the 
evidence of Ismail Khan himself, who has been 
examined by the prosecution as P. W. 31. (After 
discussion of the evidence of this witness the 
judgment proceeds). 

(25-27) So far as entries in case diaries are 
concerned, the section of the Criminal Proce¬ 
dure Code which deals with them is S. 172. 
An Officer investigating the crime has to record 
the result of his investigation day to day and 
this is called the case diary. Sub-clause (2) 
of the above section says that a Court might 
send for such diaries in a case only to aid in 
enquiry and not for any other purpose. The 
section, therefore, strictly forbids the use of 
the entries in diary as a piece of evidence. The 
Court can for its own satisfaction and for its 
own assistance go through them. This point as 
to the admissibility of entries in Police Diaries 
as evidence in a case was discussed at length 
by a Special Bench of the Allahabad High 
Court in the case of — ‘Queen Empress v 
Mannu*, 19 All 390 (FB). It was held in that 
case that it could be used to enable the Police 
Officer to refresh his memory or it might be 
used for the purpose of contradicting him. 
These are warranted by the section itself. It 
is, according to me, a privilege attaching to this 
document and such privilege cannot be dis¬ 
pensed with. The prohibition to its use by the 
accused or by the Court excepting for the res¬ 
tricted purposes has been imposed on grounds 
of sound public policy and the Court cannot 
deviate from it. The same matter came up for 
decision before the Privy Council in a case 
which went up from the Court of the Judicial 
. Commissioner, Central Provinces. Their Lord- 
V ships while fully approving of the decision in 
— Queen Empress v. Mannu’, 19 All 390 (FB) 
observed that using the diary for a purpose 
other than merely elucidating points which 

!5oir.« e £ l P* up was against the provisions 
? r . iminal P- C. It, therefore, follows 
mat the entries by themselves cannot be taken 
as evidence, but there is nothing to prevent 
such entries being looked into for the elucida¬ 
tion of points which need clearing up. I do not 
S *°; el y upon the entry in the diary of 
S ™ e having a beard. The defence could 
very well have cross-examined Hamiduddin 
£., an or ll came to know of this entry late 

^ Court to tender him for 
cross-examination. The law prevents my using 

to l do r so Ut Hamiuddin Khan > e^n if I wanted 

to 1 must als0 point out tha t with regard 

attack persons , who attacked and how the 

a £™ s m fde Ismail Khan’s statements are 

SWaL- c ° n, radictory. (After discussion 

facts oniv d ^ nc * th f jud sment proceeds): These 

not havi y i? *° , sh0 7 that Ismail Khan could 
ot have noted clearly who the assailant was. 

an 2 a 9 L^ most a * the close of the arguments 

?ate finoro? was . flle d by the learned Advo- 

wmnfifaS praying that the Court might) 

Son if Wltnesses mentioned in the appli- 

the annbeir ° Wev - e f’ urged that he was making 

tion fhit th a W m h ° Ut prejudice to his conten- 

to prov? iho e m ui de ? ce on record was enough 
ariI Sf° v ,^the guilt of accused 2. A copy of this 

to the counsel tor the 

add!tlon o i Wh0 - J 0pp0sed the admission of this 

Whffl/SfrSfi A s i milar application was 
ea before the Division Bench and the Division 

1 


Bench rejected the application. No doubt, I 
am not bound by the order passed by the 
Division Bench in rejecting the application, and 
it is open to me to consider about the merits 
of tiie application ‘de novo’, and grant or refuse 
the application. In the matter of additional 
evidence the Appellate Court has always the 
power to call for the same under the provisions 
of Ss. 375, 428 and 540. Indian Criminal P. C. 
The first section would come into operation 
when the case is before the High Court fori 
confirmation of the sentence of death. Thel 
second section would come into operation when} 
there is an appeal pending before the High! 
Court and the third S. 540 contemplates the' 
summoning or any person as a witness or exa-j 
mining any person in attendance though not' 
summoned as witness or the re-calling of aj 
witness who has been already examined. This 
section, therefore, is more or less an omnibus 
section giving power to the Court to examine 
witness, if it considered necessary. The case 
now before me has come up both by way of 
confirmation of sentence passed against accus¬ 
ed 2 and also by way of an appeal filed by 
accused 2. I have now to consider whether this 
is a fit and proper occasion to call additional 
evidence. It has to be borne in mind that 
calling of additional evidence is not confined 
to cases where the accused makes the appli¬ 
cation. It would also apply to cases where the 
prosecution makes such an application. The 
object of the section is just as much the pre- 1 
vention of the escape of a guilty person through 
some carelessness of the prosecution or the 
Magistrate as the vindication of the innocence 
of a person wrongly accused owing to the 
carelessness and ignorance of one party. There 
is no differentiation between the two cases. If 
there is the apprehension of justice failing by 
an erroneous acquittal or by an erroneous con¬ 
viction the Court would be justified in exercis¬ 
ing its discretion in calling for additional evi- 
dence. I would be entitled to call for the 
additional evidence if I feel that the additional 
evidence will expand or clear up the evidence 
in support of the charge; but not where, on 
the evidence, a conviction could not be sus¬ 
tained that I should call evidence which may 
go to support such a conviction. I would herein 
X 10 *® observations of an eminent Judge 
of the Madras High Court, Sadasiva Iver J 

ror^Mj'sIo Naidu V. Enap,, 

" ot „ deny th ? p ° wer of the appellate 
Court to do so under S. 423, Criminal P. C„ 
but I am clearly of opinion that it should be 
exercised against the accused ‘only in very 
exceptional cases’.*' 

L ha Y e ' therefore, to determine whether excep- 

r !i m f tanc ! s exist in this case. The 
same Judge also observed, 

?l iscr ? ti ? n to be exercised by the appel- 

,rK» rt m J aking additional evidence is 
nrn,.f^ b tr *u y . d ? scretion as is shown by th- 

Sure V (t SfSi 1 ‘* h $ l record its reasons’. 

1 *i. shou d not bo exer cised, esoeciallv, 
aga , l st the accused in a criminal case', where 
under similar circumstances the Court of 

adriftiin h n e i ar i, n ^ a Civil appeal would not admit 
R d 27, Cilil P C.’’ 6 ° n aPPCal Under °‘ 4l ’ 

1883 j M °bmood J. stated that when 
all evidence produced by the prosecution faili 
to sustain the charge, the High Court Jill 
direct that additional evidence should be taken 


151 Hyderabad Samrat Mul v. Indar Mul (Palmthar C. J & Srinivasachari J.) A.LB. 


except in very exceptional circumstances, 
especially where the prosecution having had 
ample opportunities to produce evidence and 
that evidence falls short of sustaining the 
charge (Empress of India v. F. Fateh', 5 All 217). 

I would go further and say that negligence 
on the part of the prosecution can never be a 
l ground for taking additional evidence against 
the accused and by allowing such additional 
'evidence surely justice would fail. 

(b) The learned Chief Justice has pointed 
out the unsatisfactory manner in which the 
investigation was conducted in this case. I 
entirely agree with him that this case has been 
investigated and conducted in most slipshod 
manner. I would herein refer to a few instances 
of the absolute want of care of the prosecution: 

(0 The weapons that are said to have been 
used for the murder and for inflicting injuries 
on Ismail Khan have not been properly re¬ 
covered. So far as the pistol is concerned^ the 
pistol was returned to Vazir Mahomed Khan 
by Aseer and the pistol has not b°en produced 
in Court. In the evidence of P. W. 37, he says 
that Vazir Mahomed Khan’s statement was 
recorded but before ever he could be produced 
he appears to have left for Pakistan. No stre¬ 
nuous effort was made to know about the 
whereabouts of Vazir Mahomed Khan. 

(ii) The sword is recovered from the police 
office as Vazir Mahomed Khan with whom it 
was left by Sajjid Ali, P. \V. 5, is said to have 
surrendered the same when there was a general 
order for surrendering of arms. The identity 
of the sword has not been correctly established. 

(iii) The statement that it was the man who 
slapped the boy in the Chappal Bazaar Mosque 
that hit Ismail Khan was made as early as 25- 
8-1948 and this statement was also recorded in 
the case diary by P. W. 37. Gulam Yazdani, 
P. W. 10, knew about it th^n alone. In fact 
Gulam Yazdani is said to have been present on 
the day of the slapping of the boy in the Mosque 
and therefore he knew who it was that slapped 
the boy. There could have been no diffi¬ 
culty in knowing the actual murderer. In spite 
of this A-2. Abdul Munim Khan was not ar¬ 
rested till 5-10-1948 and the explanation that is 
offered by the Investigating Officer is that he 
could not be get. It was incidentally suggested 
by the orosecution that he had left for the 
front. That he had gone to the front is clear 
from the evidence of P. W. 23, Mahomed Abaul 
Ahad. When asked whether himself, Hassan 
Ali, Zamiruddin and Munim Khan went to 
Alampur he says “No, we did not go — P. W. 
23. page 3 —. ar.d the reason given for not 
going is given by him as arrangements not 
having been made, and this witness also says 
that U or 2 months after the death of Shoebu - 
lah Khan they all went to the President. Ziaud- 
din from where they had to go to Alampur. 
That clearly shows that Munim Khan was here 
H or 2 months after the death of Shoebullah 
Khan and did not go to the front. 

(iv) The presence of important witnesses is 
not secured and ensured like Vazir Mahomed 
Khan and Sajjid Hussain. 

(v) Material witnesses have not been called 
with regard to whom there could be no excuse 
of their being not available. Such witnesses 
are Fazle Razul Khan and Ghouse Beig. the 
very life and soul of this case. Both these 
persons were wholly in charge of the investiga¬ 
tion of this case and one cannot understand 


why the prosecution fought shy of putting these 
persons in the witness box. 

Acting on this principle that it would not be 
desirable to allow the prosecution to patch up 
the evidence that is wanting in this case, I 
agree with the learned Chief Justice that this 
application for adducing additional evidence 
cannot be granted. 

(30-31) (After discussion of some more evi¬ 
dence the judgment proceeds:) On such un¬ 
satisfactory evidence I feel it would be hazard¬ 
ous to convict the accused of the charge. In 
such cases although the facts may cast the ut¬ 
most suspicion on the accused, what the Court 
has to consider is whether they amount to some 
suspicion or whether they contain that ele¬ 
ment of certainty so essential to a conviction 
in a criminal case. I am of opinion that the 
evidence, as it has been presented to the court, 
is not such as to make it clear, beyond all 
possible doubt, that Abul Munim Khan, A-2, 
shot at Shoebullah Khan and inflicted injuries 
on Ismail Khan. The result is that the evi¬ 
dence is not conclusive and there is a doubt, 
and. therefore, the accused would be entitled 
to the benefit of doubt. I am, therefore, in¬ 
clined to agree with my Lord the Chief Justice 
in holding that the prosecution has failed to 
make out its case against A-2, Abul Munim 
Khan, and he is, therefore, entitled to an ac¬ 
quittal. He is found not guilty of the charges 
made against him. The appeal of accused 2 
is allowed and the judgment of the Special Tri¬ 
bunal is set aside. In view of the fact that I 
have come to the conclusion that A-2 is entitled 
to an acquittal. I do not think it necessary to 
go into the Revision Application of the prosecu¬ 
tion for enhancement of the sentence against 
Munim Khan from one of transportation for > 
life to that of the extreme penalty of the law, 
namely, death. 

(32) I cannot help remarking that the most 
gruesome murder has been perpetrated and 
there is material enough to show that the Ra- 
zakar element was responsible for it, but in 
criminal law, suspicion, however strong 
might be, cannot take the place of legal proof 
and further probably for want ot sufficient 
proof a guilty man is escaping punishment, but 
according to well accepted notions it is better 
that ten guilty men escape rather than one in¬ 
nocent man suffer. 

(33) I must express my thanks to the Advo¬ 
cate General and the counsel for the accused 
for their having argued very ably which en¬ 
abled me to sift and analyse the mass of evi¬ 
dence in this case. 

a /k S - Appeal allowed. 
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Samrat Mul and others, Appellants v. Indar 
Mul, Respondent. 

Revn. Petn. No. 292/4 of 1950. D/- 16-9-1952. 


Stamp Act (1899), S. 2(5), (22) ana Sch. 1. 
r t. i — Bond, promissory-note and acknow 

Jgment of debt. 

In order to determine as to whether the 
particular document is a promissory-noie 
or a bond, the intention of the parties is a 
very necessary circumstance to be laneu 
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into consideration. AIR 1938 PC 121. Foil. 

(Para 2) 

Anno: Stamp Act, S. 2(5) N. 6; S. 2(22) N 
4; Sch. 1 Art. X N. 8. 

Laxminarayan Somani, for Appellants- 
Govind Das Mehta, for Respondent. 

CASE CITED : 

(A) (’38) AIR 1938 PC 121: 47 Mad L\V 601 
ORDER: This is a revision directed against 
the order of the lower Court, declaring a docu¬ 
ment that was produced by the plaintiff as a 
bond. The suit was filed on the basis of deal¬ 
ings between the plaintiif and the defendant In 
support of the dealings between the parties 
the plaintiff produced an extract from his ac¬ 
count book, which contained a recital of the 
transactions between the parties and under 
which the defendant promised to pay the 
amount that he had borrowed, to the plaintiff 
It was contended by the defendant in the 
lower Court that this document was a promi« 
sory-note and inasmuch as it did not contain 
any stamp, it was inadmissible in evidence 
The lower Court after going through the con- 
tents of the document came to the conclusion 
** S°s ld , not , be regarded as promissorv- 

thi cHmn deC i a * ed lt J t0 be a bond and levied 
the stamp duty and the penalty from the 

P' a ! nbfr - We understand that the stamo duty 

nn,1nH<T P ™ aIt £ , ha ^ e also been P aid by the 
plaintiff. The defendant has come up in revi- 

Dg th ? ° L rder of the lower Court 
■ '“l We have read the document and we are 

the ° r j er ° f the iower c ° urt 

note S f G /! gard . ed as a Promissory- 
nartic.iiar t0 determine as to wheUier the 
h p bcu a r document is a promissory-note or a 
b °"d> the i ? tent,on of ^e parties is a very 
sMeratl™ ClrC U m .l tance to be taken into con- 

down hv’ i, a r d D ' he tast that ha * been laid 
th f- Pnvy Council in determinin'* 
a question is that the intention of the 

laid dow h n S E t0 i, be '°? ked int0 - This has been 

- Varam Privy Council in the case of 

d . a [ am Chand v. Firm Mian Mir Ahmad 
f h z ' z Ahmad*, AIR 1938 PC 121 (A) ApplS 
he above test laid down bv the Privy Council 

document C u.^ Cnt in qu * stion > we 
the Se\vh1fn e ^ CU , ted by the defendant at 
was P^ver | th ? 1 ?- an was advanced and it 
thtc I‘ e er the lnt ention of the parties that 
!^:i shou, f d b ® "egotiabl?It was to 

defendant Under °thn, debt cont r acted by the 

it was not inwfL V 10 !* cir cumstances. where 

it was onli nS a ° , be ne 5° tiable and where 

debt thp L,?i e ^ to serve as evi dence of 
nrnm?J fte document cannot be regarded n* o 

SZCVlT areu l d b >- 'Earned 

PromissoUnote it P fi ,t '? n ? r \ hat if il is not a 

ment of a HpM « • a * .^fast an acknowledg- 

1 Of Schedule c* lthm the scn P e of Art. 

in agreement Luu *5? St , amp Act - We are not 
cause we find n, tb j ,ear ned Advocate be- 
words nrom-1 1 " the_ document that there are 
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SURYANARAYANA RAO J. 

State of Hyderabad, Petitioner v. Kaneez 
Fatenia, Respondent. 

, Criminal Revn. No. 527/6 of 1951-52, D/- 

-’•<”1J 0-. 

from (Control) Act 

— Accused, a woman, obtaining a per¬ 
mit to visit her parents in Hyderabad Ci.y — 
Accused without obtaining fresh permit directly 
going to Guibarga where her parents had gone 
— Accused held guilty of a technical offence 
~ fr-ntence of fine of Rs. 100 held adequate in 
the circumstances of the case. (Para 2) 

nf fiL Cri “M a i P ? < 1898) > S - 32 ~ Sentence 
of fine — Matters to be taken into account. 

Where a fine is imposed on an accused 
person, it should be such as is commen- 
sura.e with the offence, the character and 
conduct of the accused, the circumstances 
leading to the commission of the offence, 
he degree of ‘mens rea‘, as well as with 
the financial circumstances of the accused 
lo impose a fine which the accused has no 
i-eans io pay really means that the 
accused is being sentenced under the cloak 
to undergo imprisonment or sub¬ 
ject himself to further legal process The 
‘‘' ie no e )' ent should be either excessive 
oL SU . as > t0 l ? ake an accused feel, how- 
e\er wrongly, that he is being persecuted 
instead of being prosecuted. (Para 2) 

Anno: Cr.P.C., S. 32 N. 6. 

fnr I *°hp 0n ^t n 1 d A M ! rz f,’ Government Advocate, 
for the State; Azizullah Khan, for Respondent! 

m,?ru DEI ! : *2 this revi sion petition Govem- 
ment seek enhancement of the fine imposed on 

of thl Infh.t"f f ° r ®°" travenine the Provisions 
f the Influx from Pakistan Control Act Th** 

[fP°?, den V is a woman who obta^ 

fh f I> . derabad t0 VJ sit her parents but finding 

2? ^ 1 

i ed a °S« to Guibarga she should have got 
down at Hyderabad and obtained a fresh ner 

rot h°er P n°eS t0 Gl *j barga ° r she ™u\t £~ e 
got her permit amended. She did not do so 

v-cted Clrcumstances she "as rightly co^ 


trat"e fined^lfer ^s ^Jff)0 S / en whirh trial * Iagis ' 
reduced to Rs. 100 /-'Thi ^ ,n appeal > was 

pendent Tource ^ ^ 

|nJ°Sni a the° pJotSons 3 of'tawTl SdfiSS 

> SK BF ™ d ' eb r IM^only & tWffS 1 he 0 / BS£ 

-“ n,a ■ anypro - 

knowledge that the • h ? S personal 

i 


«'v y oc s n i. d “ es r "“uw pr?- 

acknowledgment L'L " be r ®earded as an 
a debt. Thl fa/t u » ® as . ? vidence of such 
Pay the debt worn? tL C °^ ains a P romi se to 
category of an \ ^ U away fr om the 

are, therefore of th» W e ^? men A of a debt. We. 

& sHrn" “ sm 

ss^c^.V'sssr ' vi,h 

Revision dismissed. 
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permitted. In the circumstances, I consider 
the fine of Rs. 100/- adequate. Any enhance¬ 
ment of fine would really be punishing her 
supporters or relatives. Where a fine is im¬ 
posed on an accused person, it should be such 
as is commensurate with the offence, the 
character and conduct of the accused, the cir¬ 
cumstances leading to the commission of the 
offence, the degree of mens rea, as well as with 
the financial circumstance’s of the accused. To 
impose a fine which the accused has no means 
to pay, really means that the accused is being 
sentenced under the cloak of fine, to undergo 
imprisonment or subject himself to further legal 
process. The fine in no event should be either 
excessive or such as to make an accused feel, 
however wrongly, that he is being persecuted 
instead of being prosecuted. In the result the 
revision petition is dismissed. 

C/K.S. Revision dismissed. 
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PALNITKAR C. J. AND SRINIVASACHARI J. 

Mohd. Azam Gori, Appellant v. Mohd. Sal- 
ahuddin Gori and others, Respondents. 

Misc. Appeal No. 97 of 1950, D/- 13-10-1952. 
Court-fees Act (1870), S. 17 — Hyderabad 
Court-fees Act, S. 13 — Relief for possession 
and mesne profits. 

The word "subject” in the Indian Court- 
fees Act and the words 'cause of action’ 
in the Hyderabad Court-fees Act are not 
synonymous. Case Law discussed. 

(Paras 2, 3, 6) 

Anno: Court-fees Act, S. 17 N. 11. 

Jalil Ahmed, for Appellant; J. V. Narsing 
Rao, for Respondents. 


CASES CITED : 

(A) (’78-80) 2 All 682 FB 

(B) ('43) AIR 1943 Pat 355: 209 Ind Cas 530 

(C) (’35) AIR 1935 Cal 573: 63 Cal 163 

(D) (’82) 8 Cal 593: 10 Cal LR 359 FB 

(E) (’30) AIR 1930 Mad 833: 54 Mad 1 FB 

(F) (’42) AIR 1942 Oudh 402 205 Ind Cas 364 

(G) (’94) 16 All 401: 1894 All WN 124 

(H) (’38) AIR 1938 Mad 241: 174 Ind Cas 983 

JUDGMENT : This is a miscellaneous appeal 
against the order of the District and Sessions 
Judge, Warangal, rejecting the plaint under 
0.-7, R. 11, Sub-cl. (3), Civil P.C. This was a 
suit by the plaintiff, who is the appellant be¬ 
fore us for possession of a house situated in 
Girmajipet, Warangal and for a decree for 
mesne profits for three years prior to the date 
of the suit. An objection was raised by the 
office that the two reliefs viz., the rehef relat- 
ing to the possession of immovable property 
and the relief as regards the mesne Profits 
should be valued separately and court- 
fee payable on each relief should be 
paid. It was contended by the plain¬ 

tiff that where the main relief was for posses¬ 
sion of the immovable property the claim as 
regards mesne profits was only an 
relief and, therefore, he was entitled to value 
the reliefs separately, add them up and pay 
court-fee thereon. An issue was raised in this 
behalf and after hearing the arguments of the 
plaintiff’s advocate the District Judge held that 
the court-fee paid by him on the above calcu¬ 
lation was not correct. He, therefore, called 
upon the plaintiff to pay the additional court- 
fee and granted two weeks’ time to pay the de¬ 
ficit court-fee. This order was passed on 14-7- 


1950. Again on 12-8-1950 inasmuch as the defi¬ 
cit court-fee was not paid by the plaintiff with¬ 
in the time granted by the court, the court re¬ 
jected the plaint for not making up the defi¬ 
cient court-fee. It is against this order that this 
appeal has been filed. We heard the arguments 
of the respective advocates and also the Gov¬ 
ernment pleader and we are of opinion that 
the order of the lower Court is wrong. 

(2) For the determination of this question,, 
the relevant section of the Court-fees Act that 
would have to be looked into is S. 13, Hydera¬ 
bad Court-fees Act, corresponding to S. 17 o£ 
the Indian Act. It has to be observed that the 
words of S. 17 of the Indian Court-fees Act are 
to the following effect: 

“Where a suit embraces two or more distinct 
subjects the plaint or memorandum of ap¬ 
peal shall be chargeable with the aggregate 
amount of the fees to which the plaints or 
memoranda of appeal in suits embracing 
separately each of such subjects would be 
liable under this Act”; 

whereas the words of S. 13, Hyderabad Court- 
fees Act are as follows: 

“Where in any suit different causes of action 
have been joined then the court-fee on such 
plaint or memorandum of appeal shall be 
computed on the total of the value of each 
claim based on each cause of action.” 

It would, therefore, appear that the words in 
S. 13, Hyderabad Court-fees Act and those in 
S. 17 are not identical in terms. The word in 
S. 17 is ‘subjects' whereas the wrods in S. 13 
are ‘Causes of Action'. The question is whether 
the word ‘subjects' is to be construed as being 
synonymous with 'causes of action.’ No doubt 
this view was taken by the Allahabad High 
Court wherein their Lordships construed the 
word ‘subject’ as synonymous with cause of 
action — 'Chedilall v. Kirath Chand’, 2 All 
G82 (A). But this interpretation of the Allaha¬ 
bad High Court was not followed or approved 
by the other High Courts, for the Patna High 
Court in — ‘Ramadhin Singh v. Baijnath, AIR 
1943 Pat 355 (B), clearly held that the word 
•subject' in S. 17 of the Indian Act is not the 
same as ‘cause of action'. The Calcutta High 
Court dissented from this view in — ‘Haru 
Behari v. Kshitish Bhusan’, AIR 1935 Cal 573 
(C). It would, therefore, follow that the word 
‘subject’ in the Indian Court-fees Act and the 
words ‘cause of action’ in the Hyderabad Court- 
fees Act are not synonymous and cannot be 
regarded as being the same. 

(3) The next question is that where two re¬ 
liefs are based .on the same cause of action 
whether it is obligatory on the plaintiff to 
value the reliefs separately, assess the court- 
fee on each relief and add them up and pay 
the aggregate court-fees. What is the basis for 
the claim for possession of land and what is 
the basis for claim for mesne profits? We are 
of opinion that both the claims are .connected 
and both are based on the right or title of the 
plaintiff to the land. The cause of action re¬ 
lating to mesne profits flows from the estab¬ 
lishment of the right of the plaintiff to the 

su ff land, claim fQr possession and mesne pro¬ 
fits is treated as one entire daim This Wg 
the view taken by the Calcutta High Court in 
the case of — ‘Kishorilal v. Sharat Chunde , 
8 Cal 593 (D) and this decision was followed 
by the Madras High Court in the case.of g 
‘Re Parameswara Pattar, AIR 1930 Maa 

(E). 
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(5) Even under the Indian Court-fees Act 
the trend of decisions has been that the claim 
for possession to iand together with the claim 
lor mesne profits could not be regarded as 
distinct subjects of claim within the meaning 
of S. 17, Indian Court-fees Act. This has been 
the view of the Madras High Court: vide AIR 

i rwir. tif.J OO'J / 1 ? \ ~ 1 ... . r* i 


u. t/. a m. a. Ansari 


” >i ——- 


the view oi uie mauias nign uouri: vide AIK 
Mad 833 (E) and vide also — ‘Sundaram • 

Pin’ ATP 10 _ 1 *> / TT* » .. » 


1330 mau ooc \.&j uuu viub uiso — aunaaram 
v.’Subba Rao’, AIR 1342 Oudh 402 (F) and — 
•Reference under Court-fees Act', 1370 S. 5, 
10 All 401 (G). Another aspect of the case 
which might be considered is with reference to 
O. 2, R. 2, Civil P.C. Order 2. Rule 2 forbids 
the splitting of claims which the plaintiff is 
entitled to make in respect of the cause of 
action. But a suit for possession alone could 
be filed when claiming mesne profits and that 
would not debar the plaintiff from bringing a 
separate suit for mesne profits. It was. there¬ 
fore, argued that the fact that the plaintiff i* 
at liberty to file a suit separately for mesne 
profits and not include it along with the claim 
for possession would show that these are two 
different subjects and if these are different 
subjects, then S. 17 of the Court-fees Act 
would come into operation. With regard to 
this aspect of the case it has been held that 
for the purposes of S. 17 of the Court-fees 
Act, this will not be the test that would be 
applied The Madras High Court in the case 
£,77. . n ¥E?' a,ny Reddiar v. Venkat Perumal 
Reddiar, AIR 1938 Mad 241 (H) held the 

?S Ve th VleW th 2L in order t0 determine whe- 
rnt 3 * re d !, fFer l rit and d ‘ s, inct subjects or 

SuSd th WA »~ u - nder °- 2 ' R - 2 wiU not be a P- 

w,,h ,h6 vle "’ held 

f J 6) n J a 0r all 4 . the , above reasons we hold that 

S H 13 of F thl t £ e J° We K r , C o Urt cannot stand a nd 
ann v 2 .ft Court i e <* Act cannot 


JId. Habibuddin v. Govt, oi- Hid. (Misra 

applicant gave the petitioner every oppor¬ 
tunity io urge his case and they proceed¬ 
ed in a manner laid down for the hearing 
of such applications, if their conclusions 
are against him, it does not follow that 
any error in them, assuming that there are 
such errors, can be corrected by issuing a 
writ of certiorari. For, every error is not 
necessarily of natural justice and it can¬ 
not be corrected as if the High Court sits 
as an appellate authority over the deci¬ 
sions of Custodians of Evacuees* Property. 
AIR 1952 SC 319, Ref. (Para 2) 

Anno: Civil P.C., Const, of India, Art. 226 
N. 13. 

(b) Constitution of India, Art. 14 — T.st of 
lnlringement of — (Administration of Evacuee 
Prop;rly Act (1950) ). 

The test generally applied to ascertain 
whether any particular enactment is vio¬ 
lative of Art. 14. is to see whether it is 
based on some rational classification. The 
rational classification denotes three thii.gs: 
a reasonable differentia between the per¬ 
sons governed by the impugned Act and- 
those not covered, a definite objective for 
enacting the law and a nexus between the 

am ft 1 , ! bou ' d be , i ust and reasonable. 
AI £ i?£ 2 ,«9« 7 5u Rel - on : AIR 1952 SC 123 
and AIR 1952 SC 235, Ref. (Para 3) 

( 1950 ) ni f, i im r ic tiO ^i °f. Evac } Jee Property Act 
(lJpO) fulfils all these tests. The terri¬ 
torial classification also has been recognis¬ 
ed as a rational classification both in this 
country and United States and what is 

Hpr d rfi 8r °“ nd °S edification cannot ren- 
der discrimination thereby brought in as 
violative of the guarantee of equal pro! 
tection. The discrimination did not there- 
violate he guarantee of the actuM 
protection of laws given by Article 14 . 

(1950) A s mi 3j) Strati v Property Ad 

S a) V ?« dl aJ.l5) C0 ) aSlitU ‘ ,0n of 

_.?5 ct )° n 4 ° be ing intimately connected 

ba ed on S ,°h heme ° f - the Act and being 
based on the necessity for ascertaining 

he genuineness and legality of transfere 
Votive of aS 

(Distinction between the rights ^of'enff 
nent domain and of police power indicTt- 

(1950) A S m ]!l islra 5. 0n ot Evacuee Proper'y Ad 
Constitution - (cSSSSSj 0 of* 

Wowii^ 00 ^?**? 11 : °* In dia, Art. 226 _ Oer contalnecTin^sf 4 n ? 01 ? flr mation of a sale 

1 Acl S i s;f trall °» »' and in exercise 6 of° n Sie e ’ p once 

‘ ” ^*’*0 »nwSM ShTHkiS 

nent Sn£f „’SStttSZ fV ^ 

(Distinction between the exercise 
pointed out)!* ^ ° f emlnent 


appiy to this case andthe'court-fee wMeZ 
SuJrfM * ? e C0UrNfee Payable on the 
of the ddm for p0sse | sion and the value 
Th(l i • for « mesne profits added together 
Court ,S • a J l0 % ed ’ the °rder of the lower 
costs nf .hi aside - Tbe appellant will have his 

case wii,'^ back ioTe to? 

•*» && Tisr ,h6 Revi - 

B/D.H 


Appeal allowed. 
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nted, Pdfuon? r ab v bU r? n S/o .Azimuddin Ah- 
through the r„«^« Gove £ nment of Hyderabad 
pendent.™ Custodlan » Evacuee Property, R es - 


1953. nt Petn ' No ' 15/5 of 1951-52, D/- 15-1 


O. 4 U). 

confirmation 6 ft a , P ?£ Cant , hims ! lf nought the 
sions of the hJEL#* under tha Provi- 

AdministraXn* Sw, Slm il ar to S - 40 - 

and thisnrm-ici Evacuee Property Act, 

-Fee ^ 
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in reachW thl^Si ^ the auth °rities 
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The Act is clearly retrospective and the 
mere fact that iis application will result in 
hardship to an individual cannot be a 
ground of exempting him. (Para 11) 

Anno: Civil P.C. (1908), Pre. N. 7. 

(f) Adininistra ion of Evacuee Property Act 
(1950), S. 40 — Scope. 

Section 40 is not bad on the ground of 
vesting uncontrolled discretion in the Cus¬ 
todian. (Para 11) 

Syed Mohd. Ahsan Abidi and Mohd. Yousuf 
Mazhar Ali, for Petitioner; B. N. Shastri, for 
Respondent. 
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(I) (’52) AIR 1952 SC 339: 1952 SCJ 490 
ORDER: This is an application for writs of 

certiorari and prohibition against an order of the 
Custodian of tne Evacuee Property, which is of 
4-4-1951. He has refused confirmation of the sale of 
a house, No. 1079-B, in favour of the applicant. 
The house is situated in Ma-Sahib Talab, Hydera¬ 
bad City and belonged to one Akhtar Jahan 
Begum. The applicant claims that on Mehir 25, 
1358 Fasli (25-8-1949) lie purchased it for Rs. 
35,000 and took possession. The sale deed is 
alleged to have been registered on the same date. 
It is admitted that Akhtar Jahan Begum after¬ 
wards left for Pakistan, and is an evacuee as 
defined by the law relating to the Administra¬ 
tion of Evacuee Properties. Before the transac¬ 
tion of the sale was completed the Hyderabad 
Evacuee Property Regulation had come into force 
on 22-8-1949. The regulation was later repealed by 
another State Regulation which was also repealed 
by the Administration of Evacuee Property Act 
which was extended to this State by the Noti¬ 
fication for September 1950. The applicant had 
applied for the confirmation of the sale in his 
favour to the Deputy Custodian of Hyderabad 
under the Regulation on 14-2-1950, which was 
refused. Whereupon, he went in appeal which 
was also disallowed by the Custodian. Against 
this order he went in revision to the Custodian- 
General, which has been rejected on 17-3-1950. In 
between the dates of the dismissal of the appeal 
and the rejection of the revision petition, this 
application for issuing of the Writs was filed in 
this Court challenging the correctness of the 
order of the Custodian as well as the constitu¬ 
tionality of S. 40 of the Administration of Eva¬ 
cuee Property Act (31 of 1950). 

(2) If the applicant’s case on the unconstitu¬ 
tionality of S. 40 of the Act fails, there is no 
ground to allow his Writ application. For their 
Lordships of the Supreme Court in the case 
of — ‘Ebrahim Aboobakar v. Custodian-General 
of Evacuee Property, New Delhi’. AIR 1952 S. C. 
319 (A) have laid down that to justify issuing of 
the’ Writ of certiorari the order must be either in 
excess of jurisdiction, without jurisdiction or in 
violation of fundamental principles of justice. 
Therefore, the Writs prayed for can only be 
issued if all or any one of the aforesaid condi¬ 


tions exist in the particular case, otherwise not. 
The applicant himseii sougnt tne comirmation of 
the saie under tne provisions of the Regulation 
similar to S. 40 of the Act, and tms provision 
conierred jurisdiction on the Custooian in his 
discretion to com*rm or refuse the sale. Tne order 
upon tne application cannot in tnese circum¬ 
stances be heid either in excess of jurisdiction or 
to be without jurisdiction. As regards the vio¬ 
lation of tne fundamental principles of justice, 
the authorities in reacnmg the conclus.on against 
the applicant gave the petitioner every opportunity 
to urge his case. They proceeded in a manner laid 
down for the hearing of such applications. If 
their conclusions are against him, it does not 
follow that any error in them, assuming that 
there are such errors, can be corrected by issuing 
a Writ of certiorari. For every error is not neces¬ 
sarily of natural justice and it cannot be corrected 
as if this Court sits as an appellate authority 
over the decisions of Custodians of Evacuee Pro¬ 
perty. The success or otherwise of the applica¬ 
tion therefore depends upon the acceptance or 
rejection of the arguments addressed on behalf 
of the applicant, relating to S. 40 of the Evacuee 
Property Act being against Arts. 14, 19(l)(f) and 
31 of the Constitution. We propose to deal with 
the arguments seriatim. 


(3) The ground urged for holding the Section 
to be violative of Art. 14 is that it places certain 
disabilities on persons who are citizens of this 
State for purchasing properties from those who 
are defined as evacuees under the Act. Moreover, 
the Act does not extend to the whole of India. 
The test generally applied to ascertain whether 
any particular enactment is violative of the arti¬ 
cle is to see whether it is based on some rational 
classification. The rational classification denotes 
three things: a reasonable differentia between 
the persons governed by the impugned Act and 
those not covered, a definite objective for enact¬ 
ing the law and a nexus between the two that 
should be just and reasonable. In the case of 
—'State of West Bengal v. Anwar Ali Sarkar’, AIR 
1952 S. C. 75, (B» Fazl Ali J. says: 

“There is nothing sacred or sacrosanct about the 
test of reasonable classification, but it has un¬ 
doubtedly proved to be a useful basis for meet¬ 
ing attacks on laws and official acts on the 
ground of infringement of the equality princi¬ 
ple.” 

Mahajan J. in the above case refers: 

“By the process of classification the State h&s 
the power of determining who should be regard¬ 
ed as a class for purposes of legislation....- 
The cassification permissible, however, must be 
based on some real and substantial distinction 
bearing a just and reasonable relation to the 
objects sought to be attained and cannot be 
made arbitrarily and without any substantial 


' 

i 


basis." 


?as J. in the same case says: 

.In order to pass the test, two condi¬ 
tions must be fulfilled, namely, that the classi* 
fication must be founded on an Intelligible 
differentia which distinguishes those that are 
grouped together from others and that duer 
entia must have a rational relation to the object 
sought to be achieved by the act. The differen¬ 
tia which is the basis of the classification ana 
the object of the act are distinct things and 
what is necessary is that there must be a nexus 
between them." 

men Aiyar J.. approves in ee ase* he 

propositions laid down by Fazl All J. in the earuv 
of —'State of Bombay v. F. N. Balsara, Al 
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1951 SC 318 (C). The seventh proposition in the 
latter case is as follows: 

“While reasonable classification is permissible 
such classification must be based upon some real 
and substantial distinction bearing a reasonaoie 
and just relation to the object sought to be 
attained, and the classification cannot be made 

arbitrary and without any substantial basis. 

Then the test of reasonable classification had been 
applied by the majority of their Lordsnips of the 
Supreme Court in the latter case of —’Raning 
Rawat v. State of Saurashtra’, AIR 1952 SC 123 
(D>, and in —’Lachchmandas Kewalram v. State 
of Bombay’, AIR 1952 SC 235(E>. We have, there¬ 
fore, to ascertain the constitutionality of S. 40 
of the Administration of Evacuee Property Act 
by applying the aforesaid classification test to it. 

(4) It is well known that alter the partition 
of the country a large number of persons migrated 
from this country to Pakistan and this migration 
created different problems. The fact of having 
migrated is a reasonable differentia marking them 
off from the others, and so also those who had 
purchased their properties from those who acquire 
lands from persons si ill residents in the country. 
This distinction is a rational one having regard 
to the circumstances in which the large imlux 
of population took place. 

(5) The next question is about the object of 
the legislation, and whether it can be held to be 
•just and proper. In the case of AIR 1952 SC 123 (D> 
it has been held by the majority of the Supreme 
Court that in order to ascertain the object, the 
preamble and the surrounding circumstances of 
the legislation could be gone into. The object 
of the Act is to provide for the administration 
of evacuee properties and for certain matters con¬ 
nected therewith. This, in our opinion, is a definite 
and rational object, and the second requirement 
oi the doctrine of classification has been accord¬ 
ingly fulfilled in the case. 

. The third question is the nexus between the 
ODjeet and the provisions contained in the Sec- 
e en i ire scheme of the Act is to provide 
cus i? dy and administration of the evacuee 
£h e title of the evacuee is not affected, 
me restoration of the properties contemplated, and 

aSent 3 8? f!? 5 , practicall y as * statutory 

?? ct ? n 40 \ m our °P ini on, contemplates 
g00d faith > valu *ble con- 
\hi l! gahty and genuineness of the conve- 
L undoubtedly with a view 

£ tK « y r^ dmiI Vf er thc P r °P ert ^ and there 
and th* o reasonabl * nexus between the object 

Scan? 9?“% Which ls ^pugned by the ap- 
flUed fhA , th f ee . conditions having been ful- 
PliSnt h rtr,^ l m nt J tl . 0n com Ptaiued of by the ap- 
pSction of ♦ t h VU l lat€ the guarantee of the equal 
anrt n , of the laws given to him by Art 14 
and this plea of his therefore fails. 

miMtJrvT 5 then ,.urged that the Act is discri- 

sar Now^th 1 f xte u ds , ° niy to part ° f the 

been neJaSLi classification has 

in this c^mtrv classific ation both 

enori „L“ ., nt;ry and United States and what is 

mlnaUon thereto**? 1 ** 0 cannot ren der discrl- 

Siett, br B 0U f 11 “ vio,ative of the 
the The rcsult * that 

abouts 40 linl l . e Adv ocate of the applicant 

»ta being violate “Trt m fSL.° n ° f 

flrmatiorf ,s that the need of con- 

«8ht of the c?tlz^ e limitati °n on the 
Property, and 5 7??. 0f A h L s co »ntry to acquire 

to the freedom S l Vod beca,1Se 11 ls contrary 
ireeaom to acquire properties conferred 


by Cl. (f» of sub-Art. (li of Art. 19. In advancing 
this argument, the Advocate of the applicant has 
overlooked me undoubted power oi tne sovereign 
to prevent, persons under its jurisdiction irom 
conduct mg tnemseives in a manner detrimental to 
the general weilare. This is generally known as the 
Ponce power k ls distinct- as well as separate from 
the right of eminent domain. Its distinguished cha¬ 
racteristic is that the State can reguiate exercise 
of the right oi property in order to prevent its 
being detrimental to the interest of the general 
public. From one point oi view considerable re¬ 
semblance between the two powers exists. In that 
each power recognises the superior right oi the 
community against the selfishness oi the indi¬ 
vidual; but there is this fundamental differentia 
between them that for thc proper exercise of the 
police power it is necessary to make compensa¬ 
tion. nor does it amount to taking of the property. 
The power is constitutionally recognised by c). <5> 
of Art. 19. which authorises reasonable restric¬ 
tions on the exercise of the right of the property 
m the interest of the general public. Now there 
are authorities of different High Courts in this 
country holding certain restrictive provisions ot 
me Administration of Evacuee Property Act as 
reasonable and constitutional, and S. 40 bein^ in- 
timately connected with the scheme of the Act°and 
being based on the necessity for ascertaining the 
genuineness and legality of transfers, appears tc 
us to be a reasonable restriction on the right of 
a citizen to acquire property. Thus, in the case 
T A ?‘ at 'C Engineering Co. v. Achliururam', AIR 

page 773- <46 <P ' B '‘ (P '’ h3S been observed »t 

i» ct H We f thi , nk that upon a fair consideration 
hi i , r i actors mvolved ' enactment can 
Art J 19 SatlSfyins the rec l ui rements of 

ni ,i tlns rcason ' we think that there is 

no force m the argument that the Act is void 

under Art. 19(f) of the Constitution, nor can 
m our opinion, any argument be at all advanced 
under Art. 31 of the Constitution.- aa ' ancca 

Similarly in — ‘Shanta Devi v. Custodian of 

fofnivi t° Pe i y - Am 1952 MadIlya Bharat 181 
Vrt P ixi t J- at page 186 observes: 

’ If it were necessary to decide the point I would 
.W ^?T d t0 hold that the restrictions imposed 
o. y ** *83 

So also in — -Shade Mohd. Din v Taknr 

Uiat th?r P 'tin 1 , 428(H ' a Divlsion Bench lias held 
that the restrictions contained in S. 17 of the Act 

a y*,f® asonable and in the interest of the general 
public. The several provisions of the Act nr*' 

SSJ hereIore ' pa * 

>f the* propertv^the°appliI 
cant without compensation, and therefore s \n 

E— 

oi Thf; or ^ 40 1S not covered by cl. (5) of Art 

ss& 

to purposes ot health, morals. SfetTS'wEf 
without compensation does not wnlfi * 
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damaging or taking of property without just 
compensation within the meaning of the law of 
eminent domain. It follows therefore that the 
constitutional provisions which limit the exer¬ 
cise ot the power of eminent domain, so that 
just compensation must be provided for, have no 
application to and impose no limitation upon 
the proper exercise of the police power." 

The difference has been also pointed out in the 
case of — ‘Nabhirajiah v. State of Mysore’, AIR 
1952 S. C. 339 (I), by Chandrasekara Aiyar J., for 
he observes at page 343: 

• There was no requisition of property in this case 
under S. T5-A of the Defence of India Rules. 
The control Order was promulgated under R. 
81 (2)(bb> which provides for the regulation of 
letting and subletting houses. It is rather the 
exercise of a police power of Regulation in public 
interest than anything done in the exercise of 
a power of eminent domain, in which case alone 
questions relating to compensation and public 
purpose will arise." 

(10) The necessity of confirmation contained in 
S. 40 having been held to be reasonable, consti¬ 
tutional and in cxericse of the police power, the 
absence of any provision relating to compensation 
which is a limitation on the exercise of the power 
of eminent domain does not arise in this case and 
this argument of S. 40 being contrary to Art. 31 
of the Constitution also fails. 

( 11 ) It was then urged that on the day the 
property was purchased the applicant did not know 
that his vendor was going to be an evacuee as she 
left the place subsequently, and therefore his be¬ 
ing subjected to the loss is harsh and inequitable. 
These would have no weight if the 
Act be held to be retrospective. Now, Sub- 
S. (1) of S. 40 clearly requires confirma¬ 
tion of all transfers made after 14-8-1947 by the 
evacuees and ‘evacuee’ has been defined as any 
person who leaves after the first day of March 
1947. The Act, in these circumstances, is clearly 
retrospective and the mere fact that its applica¬ 
tion will result in hardship to an individual can¬ 
not be a ground of exempting him. Then it was 
argued that S. 40 vests absolute discretion in the 
Custodian to allow or disallow sales. But the ob¬ 
ject of the Act having been clearly laid down, the 
Section, in our opinion cannot be held to be baa 
on the ground of vesting uncontrolled discretion 
in the Custodian. 

(12) On the grounds mentioned above, we thinx 
that there is no force in this application, and 
therefore, it is disallowed. 

A/H G P Application disallowed. 
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NAIK C. J. AND MOHD. AHMED ANSARI J. 

Jaikishen and others, Appellants v. Thota¬ 
ram and another, Respondents. 

Second Appeal No. 883 of 1349Fasli, D/- 

1-10-1951. r „ • 

Debt Laws — Hyderabad Prevention of Agri¬ 
cultural Land Alienation Act — Retrospective 

CftCC The Notification declaring the judgment- 
debtor’s tribe to be agricultural one has 
no retrospective effect. It is not the date 
of the execution petition which is to be 
taken into consideration for determining 
whether the Prevention of Agricultural 
Land Alienation Act was applicable; but it 
is really the date on which the decree- 
holder got vested right under the decree. 
AIR 1923 Lah C73, Rel. on. (Paras 3, 4) 


Vinayak Rao Vaidya, for Appellants; Moulvi 
Abu Wafa Monmed Khasim, for Respondents 

REFERENCE. /PaL 

(’23) AIR 1923 Lah G73: (76 Ind Cas 135) 4 

NAIK C. J.: This is a second appeal on 
behalf of the decree-holder in an execution 
proceeding and the point to be decided is 
whether the Hyderabad Prevention of Agricul¬ 
tural Land Alienation Act is applicable to the 
case. The relevant facts are as follows: 

(2) A decree in favour of the appellant was 
passed on the basis of a compromise on Mehir 
18, 1345 Fasli: 24-8-1936, A. D. By it the 
decretal amount of Rs. 5,220/- was made pay¬ 
able in ten instalments and in case of default 
of two instalments, consecutive or otherwise, 
the decree-holder became entitled to recover the 
possession of the lands in suit as owner by the 
execution. It is contended on behalf of the 
appellant that at the date of the decree the 
judgment-debtor was not a member of the 
tribes which have been declared as ‘agricul¬ 
tural’ under the Act, and only on Thir 26, 1347 
Fasli: 31-5-1938, his tribe which is ‘Pardesi’ has 
been declared as ‘Protected’. This date of the 
declaration is not challenged in the appeal. 
Although the execution proceedings were 
started after that on Thir 20, 1348 F: 26-5-1939, 
yet in the application the non-payment of the 
two instalments on which the decree-holder 
became entitled to possession of the property 
are given on Ardebehist 31, 1344 and 1347 F: 
5-4-1935 and 1938 A. D. Both of them are 
prior to the judgment-debtor’s tribe being 
declared ‘protected’ under the Act. These facts 
are also not challenged. 

(3) The contention of the appellant is that 
it is not the date of the execution petition 
which is to be taken into consideration for 
determining whether the Prevention of Agri¬ 
cultural Land Alienation Act was applicable; 
but it is really the date on which the decree- 
holder got vested rights under the decree. It 
is contended on behalf of the judgment- 
debtors that the compromise on the basis of 
which a decree was passed amounted to a 
mortgage by conditional sale and the decree- 
holder’s prayer of being given proprietary pos¬ 
session under S. 10, sub-s. (3) of the Act 
cannot be granted by the Civil Court; but the 
decree has to be transferred to the revenue 
Court. Both the lower Courts have upheld tne 
contention of the judgment-debtor. 

(4) We think that the appellant’s contention 
is correct. It cannot be said that the Notifica¬ 
tion declaring the judgment-debtor’s tribe to 
be agricultural has retrospective effect, 1 ms 
has been held in — ‘Miran Baksh v. Milkjn 
Ram’, AIR 1923 Lah 673, in connection witn 
the similar provision of the Punjab Land Alie¬ 
nation Act and the reasonings apply to tnis 
appeal also. Then it appears to me to be tne 
intention of the parties that the remedy by ^ 
execution alone should be open to the aecrt j\ 
holder, which has become vested as soon as tne 4 
two instalments due were not paid by jut.- 
judgment-debtor, and the later Notification 
applying the Act to the judgment-debtor can 
not affect the vested right. The appeal ig 
therefore, allowed, the judgments of both ine 
lower Courts set aside and the case is rema 

to the Court below to be proceeded w»n 
according to the merits of the case. The partie 
will bear the costs of this appeal. 

(5) ANSARI J.: I agree. , 

zn w Appeal allowed. 
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C/D.H. 





1963 N a it a van v. State (\ 
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SRINIVASACHARI AND JAGANMOHAN 

REDDY JJ. 

i\ T arayan and others. Appellants v. State. 
Appeals Nos. 902 to 904 of 1951-52, D/- 9 - 9 - 
1952. 

(a) Criminal P.C. (1898), S. 154 — Inconsis¬ 
tency between F. I. R. and evidence of in¬ 
formant — Evidence held: would not be re¬ 
jected 

The object of the F. I. R. is to have a 
contemporaneous account against the 
alleged offenders at the earliest opportu¬ 
nity when the occurrence took place and 
the inconsistency between the statements 
in the F.I.R. and the evidence of the in¬ 
formant at the trial would discredit the 
evidence of the informant to that extent 
but does not make the statement in the 
F.I.R. the evidence upon the matter in the 
case. (Para 4) 

Anno: Cr. P. C., S. 154 N. 9. 

(b) Evidence Act (1872), S. 27 — Statement 
•connecting fact d.scovered with offence charg¬ 
ed is not admissible — Fact discovered in con¬ 
sequence of information given by several ac¬ 
cused. 

No confession made to a Police Officer 
by an accused person whether in custody 

f.nw be p r° v ? d gainst the accused 
unless it be made in the immediate pre- 
sence of a Magistrate; so much of the in- 
rec ® lved fr om a person accused 
°J. a " la °£ nc ®.» custody of a Police Officer 
as relates distinctly to the fact thereby 
discovered is admissible under S. 27, Evi- 

bS Ce a?v ' - a fS! Cai \ bC pr ? ved against him 

nm™ any u- s i atement made t0 a Police 
Sffh thP ^ COnn l cts tbe fact discovered 
Where a cbarged is inadmissible. 

cull * if f , i 1S discovered as a conse- 
quence of information furnished by seve- 

flrst «ve 6d h ° nly the inforrna tion which is 
sibleff ft n , by H 0, ] e £ tbe accused is admis- 
ment L t *l® ads to tbe discovery. The state- 

^Zle ieSa T^ concealment 0l *of any' 

?lr aghvfVad^eS^h 2 id 9 

AIR 1947 p r a?£ he d overru led by 

Approved ^IR AI iV 9 B 5 0 2 m B S 

Anno: Evid. Act, S. 27 N. 3, 10. (Par3 8> 

nwu» - wn.«** 
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Vol. 40, C.N. 70) material particulars by independent evi- 

1 JAGANMOHAN dence. (Para 16) 

JJ- Anno: Evid. Act, S. 133 N. 2. 

>ellants v. State. .(d) Penal Code (i860), S. 302 — Criminal 

of 1951-52, D/- 9 - 9 - triai “ Motive — Pioof of, necessity of. 

Ordinarily when there is sufficient direct 
, S. 154 — Inconsis- and circumstantial evidence connecting the 

nd evidence of in- accused with the commission of the offence 

would not be re- *11° proof of motive becomes unimportant. 

(There was held not sufficient motive for 

nt R ' a S g amst haV the Aimofpinal Code, S. 302 N. 14. 19> 

earliest opportu- - < e ) PeQ al Code (I960), S. 34 — Common 

2 took place and -7“ „°* ~ 'Hyderabad Penal 

; n the statements ff-T’ ~ lCr - p c > <1898), Ss. 223 and 
ridence of the in- . . .. 

uld discredit the common intention within the meaning 

It to that extent of s : 34 implies a pre-arranged plan. To 

statement in the convict the accused of an offence apply- 

the matter in the ing , 34 should be proved that the cri- 

(Para 4) '™ nal act was done in concert pursuant to 

. 9 . pre-arranged plan It is no doubt diffi- 

e c»,i. ■ c .. “ not impossible to procure direct 

wi'th ‘ ‘ evidence to prove the intention of an in- 

with offence charg- dividual; it has to be inferred from his 

* sc » vered ln , con ‘ act or conduct or other relevant circum- 

ven by several ac- stances of the case. Care must be taS 

„ n ° . t0 confuse same or similar intention 

a Police Officer w {J. h . common intention; the partition 

Aether in custody which divides “their bounds” is often verv 

ainst the accused thl "; nevertheless, the distinction is real 

immediate pre- an « substantial, and if overlooked will re- 

much of the in- suIt m miscarriage of justice. Where the 

a person accused accused (one of whom had an axe in hi<; 

jf a Police Officer hand) chased the deceased and two of 

the fact thereby ^hem caught hold of the deceased and the 

under S. 27, Evi- other inflicted injuries on the neck and 

oved against him body with the axe, common intention to 

ie to t a Police oT^. t , K n \ u u rder can be inferred from their 

e fact discovered act - Whether in order to sustain such 

is inadmissible. a oMivtctMn under the substantive section 

re - a conse - r u W1 l h S ’ 34 a char ge should be sped- 

mished by seve- Acally framed, there is a divergence of 

rmation which is opinion in the different High Courts but 

accused is admis- where the accused has suffered no di2 

:overy. The state- Judice the omission to specifically chfrJe 

le in Police cus- und er S. 34 will not materially affect a [he 

:ealment of any conclusion in the case. AIR 1941 pc 

knowledge of its and AIR 1941 Rang 301, Relied C 8 

:overy in conse- ' (Pa 9n , 

ent is admissible _ Anno: Penal Code, S. 34 N 1 7 - rwmsi , 

: 167; AIR 1947 P - C., S. 535 N. 2, 3; S. 223 N ,8 ’ ’ Cnm,nal 

(FB): AIR 1932 (f) Penal Code (I860) S 709 e 

299 (FB), Relied. Mitigation — Murter bv hlSS T Sen . tence — 
Id overruled by That tu' , Ured assassins. 

52 Bom 72 held murder were ^ ho . committed 

r m a 

! 133 tot-, Anno: Penal Code, S. 302 N. 18. <Para 21) 

atolng toacPvf!! 5 Ap G pSnt?°G E on b al te p a “ d ? bi _ ms _ e 7 Achari, for 


°Ln,» jg ?F MP “ w “3 (PC) 

cavity; and ,he lr £ b ?„ «j»<r in- 33 Cri u 396 2S6: 56 Bom ”2: 

Practi°ce ed whi , ch %P haf ng * h f salutary rule of (F 1219 52 (FB) IR 1952 B ° m 299: 52 Cri LJ ‘ 
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(H) (’50) Confirmation Case No. 13 

of 1950 (Bom) 

(I) (’45) AIR 1945 PC 118: 46 Cri LJ 

689 (PC) 

(J) (’41) AIR 1941 Rang 301: 43 Cri LJ 
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JAGANMOHAN REDDY. J.: Three persons. 
Narayan, Sopan and Lakshman, who are the 
appellants before us were charged for the mur¬ 
der of one Jivan Rao on 11-11-1950, in a field 
known as Farkandi in the village of Ivlungaloore. 
The story of the prosecution is tnat Jivan Rao 
was going to Ambadh village on a horse-back, 
accompanied by P. W. 1, Bhawane. After cross¬ 
ing the border of the village from which they 
were proceeding, Jivan Rao was accosted by 
Narayan who came and caught hold of the reins 
of the horse on which Jivan Rao was riding & 
stopped him from proceeding further. Jivan Rao 
apprehending danger apparently looked behind 
& observed Sopan & Lakshman running towards 
him from behind, and finding that these people 
were chasing him, he got down from the horse 
and ran towards the field known as Farkandhi 
belonging to Venkat Rao. It is further alleged 
that on this field Sooan and Narayan caught 
hold of Jivan Rao and brought him down and 
Lakshman inflicted injuries on him with an axe 
in consequence of which Jivan Rao died. Infor¬ 
mation of the occurrence was given by Bhawane 
to the Police Patel, Saheb Rao. P. W. 13 made 
a report (Ex. 2) the same day, on the basis of 
which the First Information Report dated 12- 
11-1950, was issued and sent to the Court by 
post reaching it on 14-11-1950. The accused 
Sopan and Narayan were arrested on 13-11- 
1950, and the accused Lakshman was arrested 
on 25-11-1950. Later, as a result of the investi¬ 
gation, Venkat Rao who was also found to have 
had something to do with the offence was in¬ 
cluded in the challan as an absconding accused. 
The inquest (Panchnama) on the dead body was 
made on 13-11-1950 (Ex. 1). On the same day 
the axe, alleged to have been used for inflict¬ 
ing injuries on the deceased was discovered as 
a consequence of the information alleged to have 
been given by the accused and a Panchnama 
(Ex. 3) was made relating to this discovery on 
the same day. Panchnamas (Exs. 5, 6 and 9) 
relating to the seizure of shirt and two dhoties 
belonging to the accused were also made. After 
the investigation was completed a challan was 
filed on 25-12-1950. 

The accused pleaded not guilty. At the trial 
the prosecution examined 14 witnesses and 
marked the evidence of the Doctor recorded in 
the enquiring Court and the accused examined 
5 witnesses. After the defence evidence was 
over, the Court acting under S. 540, Criminal 
P C., examined four witnesses. It may here 
be stated that the Committing Magistrate order¬ 
ed the striking out of the name of the absconding 
accused, Venkat Rao, from the challan against 
which a revision was filed by the prosecution 
before the Sessions Judge who has made a re¬ 
ference recommending to this Court that the 
revision should be allowed and the order of the 
Committing Magistrate set aside. The revi¬ 
sion is also before us for consideration which 
will be dealt with separately. 

(2) The learned Sessions Judge, on the evi¬ 
dence on record held all the three accused guilty 
of the murder of Jivan Rao under S. 302, Penal 
Code, but preferred not to give them the maxi¬ 
mum sentence allowed by law as according to 
the Sessions Judge they appeared to him to be 


hired assassins. It is against this conviction 
and sentence that the accused have appealed. 

(3) We have heard the arguments of the 
le,arned Advocate for the accused and the Pub¬ 
lic Prosecutor in extenso. The main contentions 
oX the learned Advocate for the accused may be 
summarised as under. 

1. That the First Information Report mentions 
an axe being used although P. W. 1 , Bha¬ 
wane states specifically that he has not ob¬ 
served an axe in the hands of any accused; 

2. That the discovery relating to the axe is 
not admissible under S. 27, Evidence Act; 

3. That the evidence of conspiracy or motive 
is totally unreliable; 

4. That there are material discrepancies in the 
statements of the eye-witnesses with regard 
to the actual occurrence; 

5. That even if it be conceded for the sake of 
argument that it is proved that Lakshman 
inllicted injuries on Jivan Rao the other ac¬ 
cused, Sopan and Narayan, could not be 
held guilty under S. 243 for the reason that 
no common intention as required under S. 7 
corresponding to S. 34, I P. C., has been 
established and that any conviction is in¬ 
valid by reason of a specific charge not 
having been framed under S. 7; and 

6. That in the alternative no case of abetment 
under S. 66 equivalent to S. 109,. I. P. C., 
has been made out. 

(4) With respect to the first contention, viz., 
that the statements under S. 154, Criminal P. C., 
in the F. I. R. and those in the evidence of 
Bhawane, P. W. 1, are contradictory, it is well 
to remember that the object of the F. I. R. is 
to have a contemporaneous account against the 
alleged offenders at the earliest opportunity 
when the occurrence took place and the in¬ 
consistency between the statements in the F I. 
R. and the evidence of the informant at the 
trial would discredit the evidence of the in¬ 
formant to that extent but does not make the 
statement in the F. I. R. the evidence upon the 
matter in the case. It is no doubt true that 
P. W. 1 Bhawane states that he did not observe 
any weapon in the hands of the accused as he 
was at some distance. But there is nothing in 
th» F I R. which justifies the comment of the 
learned Advocate for the Appellant that this 
witness has stated anything to the Police Patel 
about an axe. All that the report says is that 
P W. 1 Bhawane informed the Police Patel 
that as Jivan Rao and he were going to Ambadh, 
Narayan, Sopan and Laxman accosted him ana 
took Jivan Rao’s life and that after the receipt 
of the report, he — the Police Patel — went 
and saw that Jivan Rao was lying dead in uw 
Farkandi with injuries caused by an axe on nis 
body and neck. There is, therefore, no warrant 
for the assumption that Bhawane had made 
contradictory statements. Further, in the cross- 
examination of P. W. 1, no question was put t° 
him with reference to this alleged contradic¬ 
tory statement in the F. I. R. 

(5) Now coming to the second point, viz., 
that the discovery relating to the axe is no 
admissible under S. 27, Evidence Act, Uk 
learned Advocate for the appellant has address 
ed elaborate arguments before us and hassu 
mitted that the statement as recorded tag 
Panchnama - Ex. Ill - has not.been tg 
down in the first person and that it is a joi 
statement of the accused which does wt* _ 
which of them individually gave the in^tm 
tion leading to the discovery. Before we d 
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with his contentions, it is necessary to r.o'.ice 
the language in which the Panchnama has bec-n 
recorded. The following is an English tran¬ 
slation of the Panchnama, Ex. III. 

••The accused aforesaid (namely Sopan and 
Narayan) have stated before us, the Panchas, 
that on 11-11-1950 1, Lakshman and Karaya:. 
have murdered Jivan Rao in the Firkandi 
number with Lakshman's axe. and mvselt 
and Lakshman have buried the axe in the 
Firkandi number of Venkat Rao in 
which there is Jawari cultivation and 1 
will go and show it. So saying he took us 
and the Police to the said field where there 
is Jawari cultivation and an axe with blood 
stains was dug out from that place and he 
said that we killed Jivan Rao with this axe. 
Narayan accused was also present and said 
that that is the axe with which we three kill¬ 
ed Jivan Rao. My brother Karappa and 
Lakshman sat and buried the axe in the Ja- 
war field and I was standing at a distance.” 
Without expressing our view as to whether it 
is essential that the information furnished by 
the accused should be recorded in the first per¬ 
son so as to make it admissible in evidence, it 
is clear from the aforesaid statement in the 
Panchnama that the informations furnished by 
Sopan and Narayan have been recorded in the 
first person, although they could have been 
taken down in a more lucid and specific lan¬ 
guage. The words, "I, Lakshman and Nara¬ 
yan , myself and Lakshman”, “Naravan the 
accused was also present and said ‘we'three’” 
used in the panchnama can only point out to 
the fact that the first statement is that of Sopan 
and he second statement is of Narayan and 
^ i he sa ™ is made in the first person. The 
„ evidence of the Panch witness Jheeja, P W 8. 
who proved Ex. 3 relating to the discovery of 
the axe is as follows: 

“Another panchnama was held in respect of 
he chscovery of axe. It was kept concealed 
£ « L7 enkat Rao .’ s adjacent field known 

that ,32 nd1 "? dawan cr °P- Sopan showed 

that place and dug it out saying that with 

Thi 3X6 ? njunes were inflicted to Jivan Rao 

that tfme ha i d k lo °d stains which were dry bv 

and savfhaf ‘.! entlfy "W signature on Ex. 3 
na sa y the contents are true.” 

sugg r est' V that n0 thi ng f ‘i the cros s-examination to 
Solan h f ? ta ‘ement was not made by 

there anv f!? tcd . ir ? the Panchnama nor was 
of the Panchnama r^° discredit the authenticity 
tin ■ In l he cross-examination, cer- 

to appear to have been put relating 

ne^an^d 31115 ° n the aXe to wh?ch the ^ 

"2Se b SS*S? , 5, the **? and its handle 
stSns c?n he d was , dried . and that the 
the axe?" " n now also on the handle of 

4 P. b W. 0t 9 *2. th . e Pa nchnama Bansi 

tion he stated 3 ‘ cross -«xamina- 

e d was kent™!^ , th ? axe which was recover- 
grqund. Svte- d D bene ? th T , the ,evel of the 

Sating oS states tlfafl ’ R W ‘ 14) Investi ' 
Pointed out hv ^nL ha j he recovered the axe 

in cross-examination 1 {£? m ? de j a Pa nchnama. 
elicited ths ^ iac * that was 

covery of *y.« e distance of the place of re¬ 


view, canr.ot be thrown out as being not cre¬ 
dible. The trial Court has also believed the 
same. 

<G) The only Question is how much o£ the 
statement made by the accused is admissible 
under S. 27, Evidence Act. in the case of — 
•Lachman Singh v. The State*. AIR 1W2 S C 
167 (A) their Lordships of the Supreme Court, 
in a case where as a result of the statement 
made by several accused certain parts of the 
dead body were recovered but the initial point¬ 
ing out was by one of the accused, heid that: 
“even it the rule to b? applied in the case was 
that it is only the information which is first 
given that is admissible under S. 27 and once 
a fact has been discovered in consequence of 
information received from a person accused 
of an offence, it cannot be said to be redis¬ 
covered in consequence of information re¬ 
ceived from another accused person, the case 
was covered by the rule” 

and the discoveries made at the instance of 
the pei-son who initially pointed it out were ad¬ 
missible under S. 27. In this case it is clear that 
it was the accused Sopan who made the first 
statement and it was he who led the Police 
and the Panchas to the place where the axe 
was buried & had the same recovered. Conse¬ 
quently the discovery of the axe made at th* 
instance of Sopan would be admissible in evi¬ 
dence under S. 27. There have been recorded 
in the Panchnama as well as in the evidence of 
Jheeja P. W. 8 certain statements alleged to 
have been made by the accused which are 
clearly inadmissible in evidence under S. 27. 

Whatever difference of opinion there may 
have b een m the High Courts in this count?? 
with respect to the admissibility of the entire 

° f the accused 0Ilce a fact has been 
discovered as a consequence thereof, the Privv 
CouricR has set at rest that controversy in the 

nw e n, H* ter .K a ? e .u the Madras High Court while 

SESMS* 6 W of IndIan ^thor ty u 

against them, nevertheless took the view th S 
^nfomrtton which served to connect the 
Smfc t c-K, SC0Ve ^ ed ™ lth the off ence charged w 

a-SiSrU $ “ KF 

duced^not 

ed with the murder aVd there^as no 

sbbjs 

artsiw 

Emperor’, AIR 1932 Bom 286 m C wi dra v * 
^veTlf any *'Sr S l^eon ’ ’ 

should be separated and nmitto/i 1 !? ac ^ miss ^le 
Which can be P admitted n and I1 (he e Cour?s 1 should 
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apply their minds only to the admissible evi¬ 
dence under S. 27, Evidence Act. 

(7) In the recent case of — ‘Rama Shidappa 
Thorali v. State’, a Full Bench of the Bombay 
High Court in AIR 1952 Bom 299 (F) held dis¬ 
approving — “Rangrao v. State’. AIR 1952 Bom 
72 (G) and the confirmation Case No. 13 of 
1950 (H) Bombay, that when a statement of 
an accused while in custody is tendered in evi¬ 
dence under the provisions of S. 27, Evidence 
Act, on the ground that an article which is 
concealed and the accused's knowledge of its 
whereabouts are discovered in consequence of 
the statements, words included in the state¬ 
ment with regard to the authorship or conceal¬ 
ment, for example, “I have concealed” “I have 
hidden” or "I have kept” are admissible in evi¬ 
dence. The judgment of the Full Bench de¬ 
livered by Chagla C. J., with which we are 
in respectful agreement, has after an exhaus¬ 
tive consideration of the case-law on the point 
come to the aforesaid conclusion and is in ac¬ 
cord with the decision in AIR 1947 P C 07 (B) 
where their Lordships of the Privy Council 
pointed out that the fact discovered referred 
to in S. 27 embraces the place from which the 
object is produced. It is, therefore, clear that 
the fact discovered need not merely be the 
physical object like an axe, and not only the 
place from where these objects are found, but 
the fact discovered may also be the knowledge 
of the accused of the place where the articles 
were concealed. Their Lordships at page 70 
further observed that: 

‘•Information supplied by a person in custody 
that ‘I will produce a knife concealed in the 
roof of my house’ does not lead to the dis¬ 
covery of a knife; knives were discovered 
many years ago. It leads to the discovery of 
the fact that a knife is concealed in the house 
of the informant to his knowledge, and if 
the knife is proved to have been used in the 
commission of the offence, the fact dis¬ 
covered is very relevant.” 

From a consideration of the provisions of Ss. 25, 
2G and 27 and the leading cases referred to 
above, the following points emerge: 

(i) No confession made to a Police Officer by 
an accused person whether in custody or 
not can be proved against the accused 
unless it be made in the immediate pre¬ 
sence of a Magistrate; . 

(li) So much of the information received 
from a person accused of an offence in 
custody of a Police Officer as relates dis¬ 
tinctly to the fact thereby discovered is 
admissible under S. 27, Evidence Act, 
and can be proved against him but any 
statement made to a Police Officer which 
connects the fact discovered with the 
offence charged is inadmissible; 

(iii) Where a fact is discovered as a conse- 
quence of information furnished by 
several accused, only the information 
which is first given by one of the ac¬ 
cused is admissible if it leads to the dis- 


(iv) The statement of the accused while in 
’ Police custody regarding the conceal¬ 
ment of any article or the accused s 
knowledge of its whereabouts and the 
discovery in consequence of the said 
statement is admissible in evidence. 

(Applying these principles to the statements *®* 
lorded in the Panchnama and proved by P. Ws. 


2, 8, 9 and 14, the following statement of Sopan 
alone is admissible under S. 27, Evidence Act, 
against him: 

“Myself and Lakshman have buried the axe 
in the Farkandi Number of Venkatrao in 
which there is Jawari cultivation and I will 
show it. So saying he took us and the Police 
to the said field where there is Jawari culti¬ 
vation and an axe with blood-stains was dug 
out from that place/’ 

The rest of the statement whether of Sopan or 
Narayan is clearly inadmissible. 

(8-15) We propose now to deal with the 
third and fourth contentions of the appellants’ 
Advocate relating to the evidence of motive 
and the commission of the offence. (After 
reviewing the evidence of prosecution witness, 
his Lordship proceeded). 

(16) This leaves for consideration the evid¬ 
ence of P.W. 2 Babu, P.W. 5 Thatayya, C.W. 

2 Bapu, C. W. 3 Rustum. From the evidence 
of these four witnesses, it is apparent on their 
own admission that none of them tried to 
prevent the commission of the murder by the 
thi'ee accused, even though all of them saw 
the accused chasing Jivan Rao. Even if, as 
admitted by Babu P. W. 2, Thatayya P. W. 5, 
and Rustum C. W. 3 Babu alone tried to 
intervene, the fact remains that after the 
incident none of the witnesses tried to arrest 
the accused, but carried on their work as if 
nothing had happened and went home after 
their work was finished. This conduct on their 
part is not what in the ordinary course of 
human conduct one would expect of them. If 
they were in fact present on the scene as stated 
by them, then their conduct would incline us 
to the belief that they were accomplices and 
assisted the commission of the offence by their 
inactivity or alternatively they came on the 
scene immediately after the commission of the 
crime There is no reason for Bhawane mak¬ 
ing a’ false statement that he has seen these 
witnesses after the incident. It must not be 
forgotten that (on their own admission) they 
were working for Venkat Rao who is one of 
the absconding accused in this case at the in¬ 
stance of Shanker who is his Bataidar and at 
Venkat Rao’s instigation it is alleged this 
offence was committed. Even on the basis that 
these witnesses were in some way accomplices 
to the commission of the crime, their evidence 
will have to be looked at, applying the salutary 
rule of practice which has acquired the force 
of law, only on being corroborated in material 
particulars by independent evidence. Bhawane 
P. W. 1, whose evidence we have believed, 
corroborates the presence of these witnesses 
on the scene and the fact that Sopan was witn 
them at the time when he came and found 
Jivan Rao lying dead with wounds on the necK 
and body. He further states that none of these 
witnesses said anything when Sopan asKea 
him to tie the horse to the tree and go away 


J 

* 


urn iu iic me - -v iL.i 

rhis evidence clearly confirms our view tnai 
:he aforesaid witnesses were in the nature oi 
accomplices. The learned Advocate has argueo 
that if these witnesses were present on we 
scene, as they alleged, they could have observj 
ad the axe being buried by the accused, but 
they did not say anything about this fact m 
their evidence. He further submits; that It is 
quite contrary to human conduct for the a^ 
cused to be burying the axe in the prese^ 0 
these persons who had witnessed the* incidem 
These contentions would be valid if they 
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independent witnesses without having become 
accomplices in the commission of the olTence. 

(17) P.W. 4 Nago Rao, who is an independent 
witness and on whom there was practically no 
cross-examination of any worth tending to 
discredit his evidence, has stated that he was 
working in his field, which is outside the 
village of Mangrool, at about breakfast time in 
the morning when he saw Jivan Rao going to 
Ambadh on horse-back followed by Bhawane 
and these three accused Lakshman. Sopan and 
Narayan were going by a short-cut which met 
the road taken by Jivan Rao to Ambadh. (His 
Lordship reviewed his evidence and proceeded). 
There is, in our view, corroboration on mate¬ 
rial particulars in the evidence of these eye 
witnesses by the evidence of other independ¬ 
ent witness as to make them credible. 

(18) Apart from this evidence there is also 
strong circumstantial evidence to connect the 
accused with the guilt of the olTence, which is 
as follows: 

(i) P. W. 1 Bhawane who speaks of the 
three accused chasing Jivan Rao into a 
field and of his finding Jivan Rao lying 
dead in the field with injuries on the 
neck and body and of Sopan asking him 
to tie the horse to a tree and go away; 

(ii) P. W. 4 Nago Rao speaks of having seen 
Jivan Rao on a horse followed by Bha¬ 
wane proceeding towards Ambad and 
the three accused (of whom Lakshman 
was carrying an axe) proceeding by a 
short-cut which meets the road to 
Ambad; 

(iii) the discovery of the axe which was hid¬ 
den in the ground on the information 
given by Sopan from near the scene of 
occurrence; 

(iv) the seizure of a blood-stained shirt from 
Narayan through a Panchnama Ex. 5 
which was admitted by Naravan in his 
statement under S. 342 to be his; 

(v) the certificate of the Chemical Examiner 
showing that the said Khudta of Nara¬ 
yan and the axe recovered had stains of 
human blood on them; 

(vi) the total absence of any explanation by 
the accused either as to their presence 
on the scene of occurrence or as to the 
chasing of Jivan Rao or of the blood¬ 
stains on the shirt of the accused Nara¬ 
yan ? r . on ! he axe > except for the plea 
of alibi which has been disbelieved by 
the lower Court and with which we are 
m agreement; 

, af0 F esaid Proved facts are links in the 
cnam of circumstantial evidence which forge 

^JJ* clusio n that the accused have committed 
me offence as alleged. 

hai 19 «.w« A , dvocate for the accused 

motiw b / mtted , l t at the evidence as to the 
sufficient j? rel i able J Ordinarily when there is 

and circumstantial evidence 

the offing ‘ he , acc “? ed with the commission of 
become as ln th ,s ca se the proof of motive 
by the P *® rtan t- In this case ‘t is alleged 
hUmical?v°rt^c!!^ 10 j t hat % three accused were 
Mina bS d p P °^ d towards Jivan Rao because 

brotherhood 'Y', w ?° belongs to their 

Kfahenwhl^ ted ]?, ad0 Pt Jivan Rao’s son 

Apart froS ^iT®» d,s bked by the accused. 

katrao al ®° ol,e ged that Ven- 

inlml?allv h di- ! Sef a I ed ^ T F nurder was also 
y disposed towards Jivan Rao because 


of certain disputes over land. (His Lordship 
reviewed the evidence in this respect and 
proceeded). 

(20) There is one other point about which a 
good deal of stress has been laid by the Advo¬ 
cate for the accused and that is that even if it 
is proved that Lakshman had inflicted the 
blows on Jivan Rao, the other accused Sopan 
and Narayan could not be convicted under 
S. 243 for the reason that no common intention 
under S. 7 has been established. In the alter¬ 
native the prosecution has not made out a case 
of abetment under S. 66, Hyderabad Penal 
Code, corresponding to S. 109, Indian Penal 
Code. In the case of — ‘Mahboobshaw v. 
Emperor’, A I R 1945 PC 118 (I), their Lord- 
ships of the Privy Council held that common 
intention within the meaning of S. 34 implies 
a pre-arranged plan. To convict the accused of 
an offence applying S. 34 it should be proved 
that the criminal act was done in concert 
pursuant to the pre-arranged plan. It is no 
doubt difficult if not impossible to procure 
direct evidence to prove the intention of an 
individual; it has to be inferred from his act 
or conduct or other relevant circumstances of 
the case. Care must be taken not to confuse 
same or similar intention with common inten¬ 
tion; the partition which divides “their bounds” 
is often very thin; nevertheless, the distinction 
is real and substantial, and if overlooked will 
result in miscarriage of justice. 

In the case of — ‘Sulaiman v. The King’, AIR 
1941 Rang 301 (J). cited by th? learned Advo¬ 
cate, the accused were held not to have a 
common intention to cause injury known to be 
likely to cause death though the combined 
effect of the injuries caused w'as likely to cause 
death. In that ease a common assault on the 
deceased was made by the accused and his 
party with fists and one of them made an 
assault with a stick. On these facts it was held 
that the offender knew that he was likely to 
cause not only hurt but grievous hurt and "that 
the common intention of his party was to cause 
grevious hurt. The facts of the case justified 
that conclusion but in the instant case where 
the facts are that the accused (one of whom 
had an axe in his hand) chased the deceased 

and l?° th ?m caught hold of the deceased 
and the other inflicted injuries on the neck and 
body with the axe, common intention to com¬ 
mit murder can be inferred from their act The 
learned Sessions Judge in the charge framed 

by n ° doubt in the minds of the ac- 

cusetl that each one of them along with the 

W ° .,? ssaulted Jivan Rao and inflicted 
"f™ w . lth an . axe causing his death, on 
h c " t,of Previous enmity at Mangrool and 
thereby committed an offence of murder. In 

Jrirlmln w h . as “**« U dear that they 

^ intention to commit an offence of 

C o Ur ^’ T the accused were not 
charged under S. 7, Hyderabad Criminal Pro- 
cedure Code. Whether in order to sustain such 

0I i Vu der - the sub stantive section read 
with S. 7 of the said Code, a charge should be 
specifically framed, there is a divergence of 
opinion in the different High Courts, but It is 
clear that where the accused has suffered no 
prejudice and the Advocate for the accused 

^ a sr^ffl b pfii t0 l h0W a °y P re j ud ice the omission 
t? specifically charge under S. 7 will not mate 

nally affect the conclusion in the case The 

[ I 0 '. 5 * and Narayan in assisting Lak- 
ehman in the commission of the crime also 
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constitutes abetment under S. 66, Hyderabad 
Penal Code (corresponding to S. 109, Indian 
Penal Code). We, therefore, hold the accused 
Lakshman, Sopan and Narayan guilty of the 
offence under S. 243 and confirm the conviction 
and sentence passed by the learned Sessions 
Judge. 

(21; We would, however, pause here to 
observe that the reasoning assigned by the 
Sessions Judge for awarding sentence of life 
imprisonment on the ground that the accused 
appear to have been hired assassins is not, in 
cur view, correct. Nevertheless, we confirm the 
conviction and the sentence and dismiss the 
appeals. 

B/R.G.D. Appeal dismissed. 


A.I.R. 1953 IIYD. 16C (Vol. 40, C.N. 71) 
KHALILUZZAMAN SIDDIQI J. 

Gopinath, Petitioner-Appellant v. Sayed Pa- 
thru, Respondent. 

Appeal No. 219 of 1950, D/- 1-2-1951. 

t(a) Civil P.C. (1908), O. 8, R 5 — Defen- 
dan; not putting written statement due to 
negligence but later oa putting seme defence 
— Court coming to conclusion that plaintiff has 
not proved his case — Court is jus .fied in dis¬ 
missing suit — In such case failure io file 
written statement does not amount to ad¬ 
mitting plaintiffs case — (Hyderabad Cavil 
P.C., S. 109). (Para 4a) 

Anno: Civil P.C., O. 8 R. 5 N. 6. 

(b) Civil P.C. (1908), O 41, Rr. 27, 28 - 
Remand in second appeal to allow appellant to 
tender further evidence should not be ordered. 

(Para 6) 

Anno: Civil P.C., O. 41 R. 27 N. 1; O. 41 
R. 28 N. 1. 

Maruthi Rao Joshi, for Appellant. 

CASES CITED : 

(A) (’48) AIR 1948 Nag 168: ILR (1947) 

Nag 982 

(B) (’36) AIR 1936 Bom 285: 60 Bom 788 

(C) 20 Deccan LR 540 

JUDGMENT : Appellant’s lawyer heard. A 
suit was filed for possession of a small piece 
of open land behind the plaintiff’s house. The 
trial Court dismissed the suit for want of 
proof and that judgment was upheld on first 
appeal. This is the second appeal. 

(2-3) It is contended by the learned lawyer 
for the appellant in the first place that the 
plaintiff’s evidence was sufficient to entitle 
him to a decree; secondly that even if the 
evidence was insufficient the case ought to be 
remanded for further evidence as the plaintiff 
was misled by the fact that there was no de¬ 
fence in the case and he believed that only 
minimum amount of evidence would be suffi¬ 
cient to obtain a decree in view of these cir¬ 
cumstances. The third contention is that it 
was the duty of the Court to point out to the 
appellant that the evidence produced by him 
was insufficient. 

(4) What actually happened in this case is 
that the defendant failed to submit his writ¬ 
ten statement on a day fixed for that purpose, 
and in view of the statements of the Vakil, 
the Court ordered that the defendant is not 
allowed to put in his defence and framed 
issues and proceeded with the case. Thereafter 
while there was no written statement on the 
record, the defendant’s Vakil was present and 


adduced evidence on behalf of the defendant 
and finally the suit was dismissed. In view of 
these facts I am unable to apply the nrinpini* 


. .. . . _ apply the principle 

laid down in — ‘Sheo Narayan Harlal v 
Kanhayalal’, AIR 1948 Nag 163 (A), or — *Shrh 
ram Surajmal v. Shriram Jhunjhunwalla* 
AIR 1936 Bom 285 (B); or 20 Deccan LR 540 '’ 
(C). The reason is in cases where the defence 
is put in and there are only partial denials, it 
ioliows in view of the provisions of S 109 
Hyderabad Civil P.C. tljat a fact not specifi¬ 
cally denied is deemed to be admitted. It may 
be as pointed out in one of the above stated 
rulings where the defendants did not put in 
the written statement purposely or inten¬ 
tionally, it may be possible to interpret his 
conduct to mean that the plaintiff's claim or 
certain facts alleged by him have been admit¬ 
ted by necessary implication. 


(4a) I have always been of opinion that the 
Indian Civil P.C., whatever may be the law in 
other countries, .does not usually impose any 
penalty or punishment where a party in a civil 
suit fails to appear or fails to do a certain 
act. What this Civil P. C. provides is where 
the parties fail to perform an act which is 
necessary for the further prosecution of the 
case, the Court shall proceed further if it so 
desires so that the failure of the party does 
neither call for punishment nor entitles him 
to any benefit by way of compelling the Court 
to adjourn the case where it does not want to 
do so in the interests of justice. That being so 
the theory of admission of a fact stated in the 
pleadings whether by necessary implication or 
otherwise must logically or reasonably result 
from the circumstances present. That is to say 
where a person admits or denies some facts 
and does not admit or deny any one of them 
clearly then the operation of the principle em¬ 
bodied in S. 109, Civil P.C. will come into ope¬ 
ration. Similarly as in AIR 1936 Bom 285 (B) 
it may be possible to say in a case where no 
defence has been lodged in spite of an oppor¬ 
tunity to do so, it may be rightly concluded 
by necessary implication that certain facts 
have been admitted. But to push this theory 
to this extent that where the conduct of the 
parties does not actually amount to admis- 
sion(?) is to be assumed to have been admit¬ 
ted by way of punishment simply because on 
account of the negligence or some other fault 
he failed to put in defence is, I think, going 
much further than what is contemplated under 
our Civil P.C. What happens here on account 
of the* defendant’s failure to act in time is he 
is not allowed to put in his written statement. 
It is clear that he wanted to put in a written 
statement, certainly not merely to admit the 
case but, as it is clear, to resist the case. 
Therefore unless the Civil Procedure Code per¬ 
mits an admission by way of necessary impli¬ 
cation as a punishment for failure, I am not 
prepared to interpret S. 109 to extend to a 
case of this kind. 

(5) The other two rulings one of Nagpur 
and the other of the Hyderabad High Court 
do not help this case. What has happened here 
is that the plaintiff produced all his evidence 
which consists of four witnesses. The defen¬ 
dant, who was not allowed to submit his de¬ 
fence, produced two witnesses evidently an 
the evidence he wanted to submit. On that 
evidence the trial Court refused to believe tne 
story put forth by the plaintiff that the land 
in dispute was under his ownership. The argu¬ 
ment of the learned lawyer is that the plain- 
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tiff proceeded with the case on the assumption 
that the plaintiff’s allegations in the plaint 
were admitted by necessary implication and 
therefore the plaintiff had put in only mini¬ 
mum amount of evidence which is required in 
a case where there is no express denial. If this 
contention is correct, I am afraid the learned 
lawyer might have gone a step further and 
said “well my case is admit.ea: llv re is no 
need for the plaintiff to produce any evidence”. 
Naturally in cases of admission no evidence is 
required. Only in cases where there is a de¬ 
nial that the plaintiff is called upon to pro¬ 
duce evidence. Of course in cases where there 
is no defence evidence, the minimum amount 
of evidence is all that is required. 

(6) The plaintiff comes in and claims title 
of a piece of land. He has no documentary 
evidence of whatever nature because he savs 
that in villages there is no record of owner¬ 
ship. There is also evidence produced by the 
defendant denying the ownership and posses¬ 
sion of the plaintiff. In spite of these factors, I 
might have remanded this case if I had found 
that the plaintiff was actually misled at any 
stage of this suit or he was prevented from 
bringing in further evidence which he could 
produce but did not for some cogent reason. 
After the judgment of the trial Court was de¬ 
livered, the plaintiff certainly knew that the 
evidence he has produced has failed to con¬ 
vince the Court. If there was any evidence yet 
to be tendered he should have mentioned that 
fact and claimed a remand in the first appel¬ 
late Court. But no such case is made out and 
I am not prepared to interfere in the grounds 
at this stage in second appeal. There is noth¬ 
ing on the record to show that there is any 
< €v “tence m the possession of the plaintiff 
which can be of any-use. As pointed out by 
their Lordships in the Privy Council remand¬ 
ing cases without a careful consideration of all 
these factors may lead to false evidence being 
Drought m into Court and remand of cases re- 
quires great care. It is admitted by the learned 
e * for th . e a PP elIan * that there is no 
fnrl i n . y e , v,dence on the subject. I, there- 
lore d Ismiss this appeal. As the respondents 
are absent there is no order as to costs. 

B/R.GJ). Appeal dismissed. 

A.I.R. 1953 HYD. 167 (Vol. 40, C.N. 72) 
PALNITKAR C. J. AND 
SIADAT ALI KHAN J. 

MotiJ&m a !] d others > Appellants v. 

won Ram Ganoji and others, Respondents. 

Civil Revn. No. 129 of 1951, D/.18-8-1952. 
abatement R ' 9 — Setting aside 

LimitS ~ Limitati ° n “ 

dt §• pendant 1 was said to have died 

forTfhe th p ft S IT 1 conditlons Prevailing be- 
the SmfcSL Ac jj on 11 wa s alleged that 
Afterth!i mu f d f, red him in seme jungle, 
files were Action “was found that the 
■condition^ p ell-mell condition. Wb-n normal 
fife ,S» wtawd. the Mansiff took the 
and their d lss “£ d notices to the parties 
tSatel - r Th . e lawyer for defendant 

■MueaRnin. his client was not making any 
in* in3ii?? H and not come to him for giv- 
had happened^ 11 hi that h e did not know what 
SttSSSFStt p ij Afterwards on 18th 
a ld58 F the said lawyer stated that 


his client died more than 8 months ago. On 
\‘hh Azur 1 J F a petition was presented to 
the lower Court, suiting that defendant 1 was 
cither dead or could not be found or traced 
and therefore, in view of the statement of the 
iav.ver ior ille said defendant, the plaintiff 
put in a petition, making the heirs of the de¬ 
ceased as his legal representatives. 

H r ‘id that in such a case the provisions of 

O. 22, ft. 9, Civil P. C. were applicable and the 

petition which was presented long after the 
expiration of the period of limitation should he 
treated as one for setting aside the order of 
abatement. !n view of the extraordinary cir- 
i uinstances in which defendant 1 was said to 
have died, it was clear that the plaintiff was 
roi expected to knew when and where the said 
defendant died. Under these circumstances, 
the lower Court was right in giving the benefit 
of S. 5, Limitation Act to the plaintiff. AIR 
1938 Mad 218. Rcl. or-. (Para 3) 

Anno. C. P. C., O. 22 P.. 9 N. 7, 8; Lim. Act, 
S. 5 N. (j. 

Kalyan Rao Patki, for Appellants; Govind 

P. ao Ardhapurkar, for Respondents. 

REFERENCE. /Para. 

(’38) 174 Ind. Cas. 951: (AIR 1938 Mad 218) 3 

ORDER : This revision petition is directed 
against the order of the Munsiff at Nanded 
dated l-G-1951, by which he has allowed the 
plaintiff’s petition for setting aside the order 
of abatement and bringing the legal represen¬ 
tatives of defendant 1, Ganoji, on record. 

(2) The brief facts of the case are that 
Ganoji is said to have died during the abnor¬ 
mal conditions prevailing before the Police 
Action and it is alleged that the Razakars 
murdered him in some jungle. After the 
Police Action it was found that the files were 
in pell-mell condition. When normal conditions 
were restored, the Munsiff took the file on 
hand and issued notices to the parties and 
their lawyers. The lawyer for defendant 1 
stated that his client is not making any ap¬ 
pearance & did not come to him for giving in¬ 
structions and that he does not know what 
has happened to him. Afterwards on 18th 
Amardad ]358F the said lawyer stated that 
his client died more than 8 months ago. The 

f^ er T /°. r ,h * P' a i nt j ff enquired into these 
facts It ls stated before us that it was not 
PossMe for the plaintiff to actually find out 
jnd satisfy himself whether the said defendant 
is dead. Therefore, on 10th Azur 1359P a peti- 
* on t '™ s Pr^ented to the lower Court, stating 

rnnL defen * dant j 1 ls , ei [ her dead or cannot he 

ad - traced > an . d therefore, in view of the 

d-fnt u j the . ] f wyer for the said defen- 

hS If fir d ^ pUt ‘U a petition > making the 

fives a t if*o d ^? a « Cd ** a fi his leffal rep resenta- 
;L' es ,- ^ Pl* a ° f limitation was raised before 

!SE£’S&aS ch was disall ° wed - 

After e°m? through the records of the 
S" n e „? r ? satisfied that no ground has been 

rwt hi} i 0 L, 0U [ .mterference. The lower 
Court has rightly held that in such a case the 
provusmns of O 22, R. 9, Civil P.C. will be 

Gd P loni nft nd i he Petitmn which was present- 
fiLil ft u r the expiration of the period of 
iM? sh ? uld he treated as one for setting 
aside the order of abatement. It is clear that 
m such cases, the provisions of S 5, Limita¬ 
tion Act will be applicable. In view of the 

^mumstances in which defen! 
dant 1 is said to have died, it is clear that 
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the plaintiff was not expected to know when 
and where the said defendant died. Under 
these circumstances, the lower court was right 
in giving the benefit of S. 5, Limitation Act 
to the plaintiff. In — ‘Secretary of State v. 
Vinjamuri Kist Namacharyulu’, 174 Ind Cas 
951 (Mad), it has been held that the ignor¬ 
ance of the death of the respondent in the 
absence of negligence or other act of omission, 
for which the appellant can be held responsi¬ 
ble, would be sufficient cause within the 
meaning of S. 5, Limitation Act and the de¬ 
lay in applying to set aside the abatement can 
be excused. We are, therefore, of the opinion 
that there is no force in this revision petition 
and we dismiss it. We make no order as to 
costs, as the defendant has already agreed to 
pay Rs. 30/- as fees to the guardian ‘ad litem’ 
of the minor respondent. 

B/D.H. Revision dismissed. 


A.I.R. 1953 HYD. 168 (Vol. 40, C.N. 73) 
MANOHAR PERSHAD AND SIADAT 
ALI KHAN JJ. 

Rashid Chenoy, Appellant v. Raja Pratap- 
girji, Respondent. 

Civil Appeal No. 972-848 of 1354 Fasli, D/- 
23-7-1952. 

Registration Act (1908), S. 87 — D’fcct in 
procedure — Document presen .ed to Registrar 
having jurisdiction — R gis.ration done by 
officer appointed by Registrar — Officer ap 
pointed not having jurisa.ct on by himself s.ill 
validity of R g station cannot be dis uted: 
AiR 1929 PC 273; AIR 1931 PC 52; AIR 1938 
Nag 550; A»R 1924 Cal 349; AIR 1914 All 7d 
(2); AIR 1923 All 232, Dist. and Case law 
referred and discussed. (Para 5) 

Anno: Reg. Act, S. 87 N. 2. 

J. V. Narsinga Rao, for Appellant; Hari- 
kishen Singh, for Respondent. 

CASUS CITED: 

.(A) (’29) AIR 1929 PC 279: 7 Rang 624 
lB) (’31) AIR 1931 PC 52: 10 Pat 481 

(C) (’38) AIR 1938 Nag 550: ILR (1940) 

Nag 74 

(D) (’24) AIR 1924 Cal 349: 74 Ind Cas 679 

(E) (’14) 1914 All 76(2): 24 Ind Cas 451 
,(F) (’23) AIR 1923 All 232: 65 Ind Cas 654 
(G) (’23) AIR 1923 Rang 176: 1 Rang 22 
.(H) (’74-75) 2 Ind App 210: 15 Beng LR 

228 (PC) 

(I) (’14) AIR 1914 PC 16: 42 Ind App 22 

(J) (’22) AIR 1922 PC 279: 49 Ind App 375 

(K) (’21) AIR 1921 PC 93: 47 Ind App 177 

(L) (’89) 11 All 319: 1889 All WN 101 (FB) 

(M) (1900) 23 Mad 580 

(N) (’88-89) 16 Ind App 19: 16 Cal 468 (PC) 

(O) (’76-77) 4 Ind App 166: 1 All 465 (PC) 

<P) (’35) AIR 1935 Lah 301 

(Q) (’01) 28 Ind App 15: 23 All 233 PC 
JUDGMENT: This is a first appeal in a civil 
case. The only point for determination in this 
appeal is whether the registration effected is valid 
in law. We have heard the arguments of the learn¬ 
ed Advocates of the.parties and record our opinion 
below. 

(2) The learned Advocate for the appellants ar¬ 
gued that the registration effected is infructuous 
in law inasmuch as it has been effected by the 
Assistant Registrar of the suit property which was 
beyond the limits of the Hyderabad City; that the 
Registration Act delimits the jurisdiction of the 
Assistant Registrar to the precincts of the Hydera- 


A. I. B. 

bad City; that the only exception in the Act is 
in section 24 (ii) and is in favour of the Registrar 
& not in that of the Assistant Registrar, and that 
that section 87 only cures defects in procedure and 
not defects of jurisdiction and, hence, as in this 
case the Assistant Registrar has no jurisdiction 
outside the City, he could not have registered the 
mortgage deed and as such, the registration is in¬ 
fructuous in law. He has cited the following 
cases. ^ 

— # Ma Pwa May v. Chettiar Firm*, AIR 1929 PC 
279(A). — 'Dottie Keran v. Lachmi Prasad Sin- 
ha', AIR 1931 PC 52 (B) — ‘Suganmal v. Mt. Um- 
raobi\ AIR 1938 Nag 550 (C); — ‘Basanta Ku¬ 

mar v. Manjuri Dassi’, AIR 1924 Cal 349 (D); 52: 
AH. 34 (Sic). Bansraj Singh v. Rajbans Barthi' 
AIR 1914 All 76 (2) (E>; Mt. Ram Pia v. Hazari 
Lal\ AIR 1923 All. 232 (F). 

We have carefully gone through all cases referr¬ 
ed to by him and are of the opinion that they are 
distinguishable. There can be no quarrel with 
the principle that registration outside territorial 
jurisdiction is invalid. In the case under consi¬ 
deration, however, the Registrar had admittedly 
power under section 24 (2) to effect registration of 
the property situate anywhere in this State and 
therefore, as the document was presented to him 
all the cases referred to by the learned advocate 
become, strictly speaking, irrelevant. The only 
question that remains is whether the Registrar can 
delegate the registration to one of his officers, as 
he delegated it in this case to the Assistant Regis¬ 
trar. The cases cited by the learned advocate 
throw no light on this point. The question may 
be viewed from this point of view that by the pre¬ 
sentation of the document to the Registrar, the 
Registrar became seized of jurisdiction and anyth¬ 
ing he did after he had jurisdiction can only be a 
question of procedure. It may be that under S. 

36, Registration Rules, he should have himself re- * 
gistered the document. But the question is that 
when he issued a commission delegating the act of 
registration to his subordinate officer, whether the 
delegation deprives him of the jurisdiction or is 
it a mere defect in procedure? A little discus¬ 
sion on this point seems necessary. 

(3) To begin with, the case of — 'S. M A. R 
Chettv Firm v. Ko Teik Ka\ A. L R. 1923 Rang 176 
(G) may be referred to where it was held that: 
"Where a document is presented by a person duly 
authorised to present it who thus initiates the 
jurisdiction of the registering officer and who 
does all that is required to do under the Act and 
is guilty of no shortcoming thereunder, it would 
be contrary to the scheme of the Act and it 
could not have been the intention of the Regis¬ 
trar that he should be punished for any error 
or defect in procedure of the registering officer 
subsequent to the presentation”. 

Similarly Sir Barnes Peacock in —'Sah Mukhun 
Lai v. Sah Kundan Lai’, 2 Ind App 210 (H) held: 
"Now considering that the registration of all 
conveyances of immovable property of the value 
of Rs. 100 or upward is by the Act rendered 
compulsory, and that proper legal advice is not j 
generally accessible to persons taking conveyance 
of land of small value, it is scarcely reasonable 
to supnose that it was the intention of the legis¬ 
lature that every registration of a deed shou doe 
null and void by reason of a non-compliance 
with the provisions of Ss. 19, 21 or 36 (now Ss. 
34-35, Indian Registration Act. XVI of 1908) or 
other similar provisions. It is rather to *•> 
inferred that the legislature intended that suci- 
errors or defects should be classed under t 
general words 'defects in procedure’ in S. 88 (n 
S. 87> of that Act so that innocent and ignoranv 
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persons should not be deprived of their property 
through any error of inadvertence of a public 
officer on whom they would naturally place re¬ 
liance. If the registering officer refuses to regis- 
"ter, the mistake may be rectified upon appeal 
under S. 83 or upon petition under S. 84. as 
the case may be; but if he registers where he 
ought not to register, innocent persons may be 
misled, and may not discover, until it is’ too 
late to rectify it. the error by which, if the 
registration is in consequence of it to be treated 
as a nullity, they may be deprived of their just 
rights". 


(4) The learned commentator. Sir Brojendra Lai 
Mitter, in his commentary on the Indian Regis¬ 
tration Act on S. 35 page 162 after quoting the 
above passage from ‘2 Ind App 210 (H> has re¬ 
marked: 

"But later rulings of Privy Council leave hardly 
any doubt that the registration in such a case 
is a nullity. The view taken in recent cases is 
that the provisions of the present section (S. 
35) are not merely directory but imperative. 
In — ‘Jambu Parshad v. Muhammad Aftab Ali', 
AIR 1914 PC 16 (I) their Lordships said; 

‘One object of Ss. 32, 33. 34 and 35 of Act III 
of 1877 was to make it difficult for persons to 
commit frauds by means of registration under 
the Act. It is the duty of Courts in India not to 
allow the imperative provisions of the Act to 
be defeated when, as in this case, it is proved 
that an agent who presented a document for 
registration had not been duly authorised in the 
manner prescribed by the Act to present if. 

"Similar observations occur in still later cases 
T7J C i 1 ° teylal v - Collector of Moradabad', AIR 
1922 PC 279 (J) & —‘Bharat Indu v. Md. Hamid 
AU Khan’. AIR 1921 PC 93 (K). The view taken 
Dy the High Court of Allahabad in —'Hardei v. 
Rani Lai', ll All 319 (L) <F B>, and by the High 
Court of Madras in — ‘Pakran v. Kunhammed'. 
23 Mad 580 (M) that non-compliance with the 
provisions of Ss. 34 and 35, is a mere ‘defect 
m procedure 1 within the meaning of S. 87. can 
no longer be sustained. In fact the decision in 
case ’ < L) >s inconsistent with the ruling 
of the Privy Council in ‘Jambu Pershod's case' (I. 
cited above." 

rJl?ii 5 \ h0 . wever ' be remarked that all the cases 
fn ,1° by Sir Mister are prior to 1929 and 

PriTO II pn 929 ii P C 279 (A) their Lordships of the 
with^o^° UnC ,^L again quoted *2 Ind App210'(H) 
thoV In view of this lt is difficult to agree 

the , autbority of the Allahabad and Madras 
th^ eferred t0 by Slr Mitter is weakened, or 
ConJu^ ^ es are inconsistent with the Privy 
clearlv n & S ' A princlple that can be deduced 
no nS.a ? th , es , e cases b thnt wbere there is 
of V or , s V spi S :ion of fraud it is not the Intention 

tion H Ofl ^ 8 K, tr ^ tl0n Act to invalidate a registra- 

from d thf S h , l , Ch J S otherwise val id- This is evident 
from the Pull Bench case of - ‘Hardei v. Ram 

Hi oh above - wher e the Allahabad 

even: " relylng on ' 2 L A - 210 ( H > held tliat 

mmfho^ anc .l of the execu tant of an instru- 
airoLf l ^ the Registrar would not on that 
invalid!" fender hls registering the Instrument 

v S lS!&£c J ’ C !i ed the case of -'Majid Husain 

of tS 16 £? d App 19 (N) 111 su pp ort 

their i^M propo ®* tlon - where it was held by 
™ Lordships of the Privy Council that: 

s2kin* A d ^ lon 111 the statute to parties 

terms* hw.n^ rat 0I ^. a document had not in 

Scat? of ‘♦M*. ^ nevertheless the 
n-mcate ox the Registrar was sufficient and 


satisfactory proof of due and proper registra¬ 
tion." 

Tile Privy Council case of — ‘Mohammad Ewaz 
v. Bnjiar. 4 Ind App 166 <0> may also be 

referred to here. There Sir Montague E. Smith 
explained that: 

“the object of the Registration. Law being to 
aiiord notoriety to instruments relating to im¬ 
movable property, the circumstance that a docu¬ 
ment has been m fact registered, satisfies the 


object at which the statute aimed." 

And further, 

"A certificate of registration is sufficient to 
render a document- admissible in evidence, 
without inquiry as to whether the same was 
properly granted." 

We may also refer to —‘Zohra Jan v. Haveli 
Shah’, AIR 1935 Lah 301 (P). This case has an 
almost direct bearing on the point now under con¬ 
sideration. as it has been held there that: 

’ The appointment of an official by Registrar to 
do the registration shows that he was duly 
appointed & S.87 covers any defect in qualifi¬ 
cation necessary for the appointment." 

Tlie learned advocate for the appellant argued 
that as this case was decided on S. 11, Registra¬ 
tion Act, and the Hyderabad Registration Act 
contains no section corresponding to S. 11. it has 
no bearing on the present case and the Registrar 
could not have delegated the registration to the 
Assistant Registrar. It may, however, be pointed 
out that the Lahore High Court- has expressly 
stated in their judgment that even if the appoint¬ 
ment had not been under S. 11. S. 87 would have 
cured any defect in appointment. 

(5) The above should not blur the other side 
of the case: of course there are circumstances 
which vitiate registration. These are well stated 
in Lord Atkin’s judgment to be as follows: 

"In seeking to apply s. 87. Registration Act. 
it is important to distinguish between defects in 
procedure of the registration and lack of 
jurisdiction. Where the Registrar has no juris¬ 
diction to register as where a person not entit¬ 
led to do so presents his registration or where 
there is lack of territorial jurisdiction or where 
the presentation is out of time, the section is 
imperative. On the other hand, if the Registrar 
has jurisdiction in exercise of it the section 
takes effect." 


Keeping these also in view the position comes to 
this that where the defect is one of jurisdiction 
as opposed to one of procedure, it is not curable. 
This is evident right from ‘2 Ind App 210* (Hi down 

t0 W C ™?? il , case of ~ 'Mujibunnissa Begum 
v. Abdur Rahim*, 28 Ind App 15 (Q» and AIR 

1929 P.C. 279 (A). No doubt, it cannot be gainsaid 
that lack of territorial Jurisdiction makes a regn. 
invalid. But when as in the case under considera¬ 
tion the Registrar has jurisdiction, his appoint- 

"L* £ g K teri ^ offlcer to do the regn. does not 
appear to be a defect of Jurisdiction & is a defect 

as such cura ble bv S. 87 Indian 
^egris.ration Act or its corresponding Section 

t°K the .. Hyderab ad Registration Act. in 

1*1 n we are of the pinion, that 

nnLr g t S h trat e ?, ected b ? ^e Sub-Registrar, 
under the directive of the Registrar is 

fnrl^w * a *£ annot 4 be ^ uestion od. We hold, there- 
tered ^ * the raortsag(Mieed was properly regis- 


V? merits me execution of the mortgas 
deed is admitted. The allegation is that the 
was no consideration; but this contention has i 
force, as the defendant himself made several pa 
ments under it. In the result, we agree with t 
finding of the first Court. There remains the plai 
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tiff’s appeal. Tue iirst appellate Court has not 
given any interest lor the pendency of the suit. In 
our opinion some interest should have been allow¬ 
ed. We direct 2 per cent interest for the pendency 
of the suit k till full payment. In the result, the de¬ 
fendant’s appeal is dismissed and the plaintiff’s ap¬ 
peal is allowed. Plaintiff wiil get cost through¬ 
out. This judgment should govern the connected 
appeal. 

B'M.K.S. Order accordingly. 
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MANOHER PERSHAD AND DESHPANDE JJ. 

Lakshmamma, Petitioner v. Someswar Rao 
and another, Respondents. 

Civil Revn. No. 51/3 and Appeal No. 241 of 
1951, D/- 13-1-1953. 

(a) CivU PC. (1908), 0. 1, R. 10 — Appeal. 

There is a clear distinction between a 
case where a party's name is struck out 
on the ground of misjoinder and the case 
where the suit is withdrawn or abandoned 
at the last hearing. The provisions of O. 

1, R. 10 (2) would not apply to the latter 
case. The question whether an appeal 
would lie or not against an order striking 
out the name of a party would depend on 
the fact whether it is in substance a de¬ 
cree and whether the rights of the parties 
have been conclusively determined by the 
Court with regard to all or any of the 
matters in controversy in the suit. 

(Para 11) 

(Conflict of opinion between Madras 
High Court on the one hand and Rangoon, 
Allahabad, Lahore and Patna High Courts 
on the other pointed out). (Paras 4 to 10) 
Anno: C.P.C., O. 1 R. 10 N. 42. 

(b) Civil P.C. (1908), O. 1, R. 10 — “Whose 
presence before the Court may be necessary.” 

A person is a proper party only if his 
presence before the Court is necessary to 
enable it to effectually and completely ad¬ 
judicate upon and settle all the questions 
involved in the suit. In other words, the 
expression “proper party” means a party 
who may be interested in the result of the 
suit and who may have a right to seek the 
assistance of the Court in coming to a 
decision on the point at issue. (Para 22) 

In a partition suit a person who is not 
at all interested in the result of the suit 
and who is not entitled to any share or 
interest in the suit property on the plaint 
allegations is not a proper or necessary 
party. (Para 23) 

Anno: C.P.C., O. 1 R. 10 N. 14 Pts. 1, 2; 
N. 16 Pt. 10. 

(c) Civil P.C. (1908), O. 14, R. 1 — Issues 
between co-defendants. 

In a partition suit issues arising as bet¬ 
ween co-defendants which are not mate¬ 
rial or necessary for adjudication of the 
plaintiff’s claim and which would un¬ 
necessarily complicate matters and raise 
controversies which do not arise for deci¬ 
sion in suit should not be framed and 
tried. (Paras 24, 25) 

Anno: C.P.C., O. 14 R. 1 N. 3 
K. Ramamurthy, for Petitioner; Ramaswamy 
Iyengar, for Respondents. 


CASES CITED: 

(A) (’22) AIR 1922 All 42: 64 Ind Cas 961 
:B) (’31) AIR 1931 All 333(2): 53 All 466 

(C) (’25) AIR 1925 Pat 121: 85 Ind Cas 90 

(D) (’33) AIR 1933 Mad 435: 143 Ind Cas 476 

(E) ( 34) AIR 1934 Rang 154: 152 Ind Cas 1079 

(F) (’44) AIR 1944 Lah 273: 217 Ind Cas 376 

(G) (’42) AIR 1942 Pat 270: 199 Ind Cas 196 

(H) (’26) AIR 1926 PC 88: 96 Ind Cas 
887 (PC) 

JUDGMENT : These are two connected peti¬ 
tions, one an appeal and the other a petition 
in revision, filed on behalf of Kalluri Laksh¬ 
mamma, the plaintiff against the order of the 
Court below dated 3-9-1951 holding that defen¬ 
dant 3 is not a necessary or a proper party 
and refusing to frame certain issues. 


(2) Shri Ramaswamy Iyengar, the learned 
advocate, for the respondent raised a prelimi- 
nary objection that the order of the Court be¬ 
low holding that defendant 3 is not a proper 
or necessary party and that her name should be 
struck off, is not an order which is appealable, 
and as such, the appeal is not tenable. Re¬ 
liance is placed on the cases of — ‘Abdul 
Hakim Khan v. Ram Copal*, AIR 1922 All 42 
(A) and — ‘Sher Ali v. Jagmohan Ram*, AIR 
1931 All 333(2) (B). 

(3) On behalf of the appellant Shri Rama- 
murihy urged before us that where the name 
of the defendant is struck out, the effect is 
the same as if the suit is dismissed against 
him and as far as he is concerned, the suit 
comes to an end, and therefore, he contends 
that the appeal is proper. Reliance is placed 
on — ‘Rnmji Pandey v. Alaf Khan’, AIR 1925 
Pat 121 (C). 


(4) After giving a careful consideration to 
this question, we feel that there is a differ¬ 
ence of opinion among the various High 
Courts in the Indian Union. In the case of — 
'Jujushiti Panda v. Lakshmana Dola*, AIR 
1933 Mad 435 (D), Beasley C. J. and Bardswell 
J. held: 

“Where parties have been wrongly joined and 
the suit against them is given up by the 
plaintiff or upon that ground he exonerates 
them or there is a finding come to that they 
have been wrongly joined, then the correct 
procedure is to strike out their names as 
having been improperly impleaded. On the 
exoneration or the striking out of the names 
of persons on the ground of misjoinder, they 
cease to be parties to the suit. And these de¬ 
fendants must be treated as persons who 
had been dismissed from the suit and not 
as persons against whom the suit has been 
dismissed.” 



(5) Arrayed against this view, there are the 
decisions of the Rangoon, Allahabad, Lahore 
and Patna High Courts. In the case of — 
‘Mapu v. K. R V. E. K. Firm’, AIR 1934 Rang 
154 (E), it has been held that: 

“An order striking out a person’s name from 
the list of the defendants is in effect an 
order dismissing the suit as against him and 
the dismissal of the suit as against him is 
final unless and until it is set aside by way 
of a.cuejl”. 

(6) In the case in AIR 1931 All 333(2) (B), 
Mears C. J. and Sen J. held that: 

“Where a cause of action against a defendant 
is specifically pleaded and a distinct relier 
has been claimed against him, and the defen¬ 
dant is not impleaded only for the sake oi 
convenience, an order directing the removal 
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of the name from the array of the parties 
is in substance, although noc in form, a de¬ 
cree, because the euect of the order is the 
refusal to grant the relief to plaintiii which 
he had prayed for. The proper remedy for 
the party aggrieved from the order is to Hie 
an appeal and not an application in revision 
under S. 115.’* 

(7) In the case of—'Bobu Ram v. Shafi-ul- 
.Zaman’, AIR 1944 Lah 273 <F), Harries C. J. 
and Mahajan J. held that: 

"The order of the Court removing the name 
of the defendant from the* array of parties 
was in effect an order of dismissal of the 
suit against him.” 

(8) In the case of —'Jagdiswar Prasad v. 
Harsaran Rai\ AIR 1942 Pat 270 (G; Harries 
C. J. and Dhavle J. held similarly that: 

“The effect of striking off the name of a party 
from the array of the defendants is that the 
suit as far as he is concerned comes to an 
end” 

(9) In a Privy Council decision — 'Haveli 
Shah v. Shaikh Painda Khan’, AIR 1926 PC 
88 (H), there is a similar observation that 
striking out of the names would amount to 
this, that the suit was brought to an er.d as 
against those persons. 

(10) Thus it would appear from this that 
the majority view is that when a party’s name 
is struck out, the suit eorr.es to an end and as 
far as that person is concerned, it would be 
deemed to be dismissed against him. 

(11) There is no direct ruling of this Court 
on this point but the practice of this Court has 
been to treat an order of such a nature as a 
non-appealable- order. Though there was no 
direct ruling we were inclined to refer this 
matter to a larger Bench, but the learned ad¬ 
vocate for the respondents Shri Ramaswamy 
Iyengar stated before us that he does not press 
this point in view of the fact that there is 
difference of opinion in the High Courts and a 
separate revision petition has been filed on 
behalf of the appellant. But he contended that 
in that case, it has to be seen whether inter- 
lerence is justified in revision. As the learned 
advocate did not press this point and as a 
separate revision petition has also been filed, 
we do not wish to refer the matter to a larger 
Bench and enter into a detailed discussion of 
me point We may nevertheless point out that 
me question whether an appeal would lie or 

in ;,u°* U d de P end on the fact whether it is 
in substance a decree and whether the rights 

mini!? ,P ar l les h ave been conclusively deter- 
!?} m f ? d by A he Court with re 6 a rd to all or any 
our e /u s in controversy in the suit. In 

a rfl«£ ini u n there ls a clear ^distinction between 
thp j re , a P art y* s name is Struck out on 
th t of . misjoinder and the case where 

last hpLil W rit hdrawn . or abandoned at the 
woulS n„\ ng ' T , he provisions of O. 1, R. 10(2) 
would not apply to the latter case. 

suffld ) en?°mJ e - h , aV ? t0 - see whether there is 
iurisH?oHnr. mat o? al 2° invoke our revisional 
the Detit?nn 0r Shn . Raman ?urthy, advocate for 
defend™ Tf’ .l ont ! nds , that his case is that 
ma whn hL th l dau 8 hter of late Chandram- 

SSght to h? n= fiS n \ n th f suit house > oow 

is not Petitioned and that defendant 1 

'Persona^ n«ci d ° P ^ d so ? nor has rights as a 
drSSa ShfiM® «nder the will by Chan- 
SSm thlthTi, fraudulent. He, therefore, 
of ChanHro2^ he r Presence as the proper heir 
Chandramma, the partition must be effect¬ 


ed and instead of determining who is the pro¬ 
per heir, the learned Judge has erred in strik¬ 
ing out the name of defendant 3 from the 
array of defendants. He, therefore, contends 
that defendant 3 is not merely a proper but a 
necessary party lor effective determination of 
the suit. 

(13) The second contention is that defendant 
3 has domed that she is the daughter of late 
Chandramma and claim; to be the daughter of 
the plaintiff while the plaintiff' denies both the 
facts. It is, therefore, necessary that an issue 
be framed to that effect. The third contention 
is that the learned Judge has erred in dis¬ 
allowing the issues as to whether defendant 1 
is ihe adopted son of Kalluri Veeria, husband 
of late Chandramma and the gjit-deed and the 
will are fraudulent. These issues, he contends, 
are necessary lor ascertaining the real nature 
of the case. 

(14) On behalf of the respondents Shri 
Ramaswamy Iyengar, the learned counsel 
urged before us that so far as defendant 3 is 
concerned, she is neither a proper nor a neces¬ 
sary parly as she is not entitled to any share 
or interest in the suit house or for a decree 
for partition or possession of any share there¬ 
in. 

(15) With regard to the question of the 
issues being framed relating to the adoption of 
defendant 1 , the gift-deed and the will, he con¬ 
tends that in the circumstances of the case, 
the questions relating to the adoption of de¬ 
fendant 1. the gift-deed or of the will in his 
favour which have been raised by the plaintiff, 
do not arise for determination in this suit as 
they are not germane or relevant to the adju¬ 
dication of the plaintiff’s claim. 

(16) In order to appreciate the respective 
view points of the learned advocates of the 
parties, a reference to the pleadings is neces- 

U7) In the plaint plaintiff has averred that 
£*» ttwwittow of one Kalluri Ramanna and 
that defendant 1 is the son of Maseti Kistia 
3nd styles himself wrongly as the adopted son 
of Kalluri \ eena and Chandramma, the widow 
Defendant 2, it is stated, is the son of defen- 
S ‘ and defendant 3 is the daughter of the 
said Kalluri Chandramma by the said Kalluri 
Ramanna, husband of the plaintiff with whom 
she lived as mistress almost from the time she 
attained Puberty; the husband of the plaintiff 
died in 1913 and left cash and moveable pro- 

a ^° Ut Rs - J 2 > 00 °/-; Plaintiff and 
Chandramma had Stridhan, that is, 
gold jewels weighing about 50 tolas given to 

fh2 i y n t m h L Plainti ?' S - hu ? band wMle the said 
K r r a as ? l Y lng m the Plaintiff’s hus- 
bouse « mistress, he married plaintiff; 

K years * af .i er he . r , marriage, defendant 3 

lYvini» b °™wh°.i, the said Chandramma and was 
living with them in the same house; Chan¬ 
dramma had acquired a dominating position 

«<T' t e h k»°K !Se J an u after the death of the P'ain- 

L i!i?«*. nd iu sh 5 and her dau Shter continu¬ 
ed to live in the house of the plaintiff. 

Plaintiff being illiterate used to be guided 
by her; she promised to manage her house and 
property for her benefit; she used to do 
money-lending business with the property of 
the plaintiff; she had no money of her own 
left to purchase the properties; she purchased 
with plaintiffs funds the house of Duba 
Kaxrnia in Secunderabad; again with a portion 
of the said fund and jewels of the plaintiff 
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cash left by the husband and the profits there¬ 
of, Chandramma purchased the house No. 
2732 for Rs. 7,000/- out of which Rs. 6,000/- 
belonged to the plaintilf. At the time of the 
purchase of the house, Chandramma said that 
she would purchase it in the name of herself 
and the plaintilf and she would put Rs. 1000/“ 
of her own and Rs. 6.000/- of the plaintiff; 
plaintiff was illiterate and reposed confidence 
in her ana believed her version to be true. 
The expenses of Rs. 200/- for the said pur¬ 
chase were paid from the plaintiff’s funds; 
later the said house was improved at a cost 
of Rs. 8000/- from plaintiff’s properties. 

Some time after the second marriage of de¬ 
fendant 1, his second wife Nagamma began to 
quarrel with the plaintiff and harass her; see¬ 
ing this Chandramma rented a room for the 
plaintilf and put her there and gave her pro¬ 
visions and moneys for her expenses; later 
when the plaintiff's eye-sight was completely 
spoiled and she could not cook for herself, 
Chandramma put the plaintiff in the house of 
defendant 3 who began to feed and look after 
the plaintiff. After the death of Chandramma 
when the plaintilf asked defendant 3 about 
the management of the property, she was in¬ 
formed by the husband of defendant 3 that 
the sale-deed of house No. 2732 stands in the 
name of Chandramma and defendant 2 instead 
of the plaintiff; that Chandramma executed 
two deeds: one gift-deed and the other will 
during her illness. Chandramma was not the 
full owner of the house, as such, she was not 
entitled to make a will; Chandramma in collu¬ 
sion with defendant 1 exercised fraud on the 
plaintiff to deprive her of her properties; the 
recitals in the documents are false to the 
knowledge of Chandramma and defendant 1. 
In conclusion, plaintiff prays for a declaration 
that she is entitled to the said house in pro¬ 
portion to her moneys (Rs. 14,200) and that 
Chandramma is entitled to only Rs. 1000/-. 
Defendants 1 and 2 have no manner of right 
to the said house; Chandramma is the mistress 
of the plaintiff’s husband and defendant 3 is 
her daughter. 

(18) Defendant 1 totally denied the allega¬ 
tions of the plaint. Defendant 3 in her writ¬ 
ten statement denied that she is the daughter 
of Chandramma but alleged that she is the 
daughter of Ramanna and is entitled to the 
property as his heir; Chandramma had no 
right to the property and as such, she was not 
entitled to execute either a gift-deed or a will. 
Plaintiff, being the wife, is entitled to a_decla- 
ration that she is entitled to the said house 
till her lifetime. Plaintiff filed a reply after 
which the case was posted for issues. 

(19) In the meantime, on 10-4-1951, defen¬ 
dant 1 put in a petition stating that in view of 
the allegations of defendant 3, there arises no 
question of her being entitled to any share 
in the said house or being granted a decree 
for partition or possession of any share there¬ 
in in her favour and as such, defendant 3 is 
not a necessary or proper party; and that her 
name should be struck off therefrom. The 
questions relating to the adoption of defen¬ 
dant 1 or a gift-deed or the will in his favour 
which have been raised by the plaintiff do not 
arise for determination, as they are not per¬ 
tinent or relevant to the adjudication of the 
plaintiff’s claim. Plaintiff filed a counter after 
which the learned District and Sessions Judge 
heard the arguments of the parties and accept¬ 


ed the petition of defendant 1 and directed 
that the name of defendant 3 be struck off. 

(20) From a perusal of the pleadings it is 
clear that the real question in issues is whe¬ 
ther the moneys belonging to plaintiff’s hus¬ 
band were invested in the house purchased 
by Chandramma and if so plaintiff would be 
entitled to a share in the house proportionate 
to the amount invested and if the plaintiff 
establishes this fact, she will be entitled to a 
decree. 

(21) We have now to see whether defendant 
3 is a necessary or a proper party and whe¬ 
ther her presence is necessary for the proper 
adjudication of the case within the meaning of 
O. 1, R. 10, Civil P.C. Plaintiff wants to re¬ 
tain defendant 3 alleging that she is the 
daughter of Chandramma and as Chandram- 
ma’s share in the invested money is Rs. 1000/- 
she will be entitled to that amount. Secondly, 
defendant 3 denied that she is the daughter of 
late Chandramma and claims to be the 
daughter of the plaintiff and her heir, while 
plaintiff denies both these facts. It is, there¬ 
fore, necessary to decide the said points raised 
by the parties in order to decide the point at 
controversy. Thirdly, defendant 1 claims to be 
the adopted son of Chandramma and he 
alleges that he has a will in his favour which 
would affect the rights of defendant 3. Under 
these circumstances, he contends that defen¬ 
dant 3 is a proper and necessary party. 

(22) We are afraid, we cannot accept the 
contention of the learned advocate, in view of 
the allegations in the plaint; there arises no 
question of her being entitled to any share in 
this suit or any share or interest in the suit 
house for granting a decree for partition or 
possession in her favour. Plaintiff would be 
entitled to a decree provided she establishes 
that Rs. 14.200/- were invested from her pro¬ 
perty for the purchase of the house and that 
fraud was practised on her. The question of 
the interest of defendant 3 would only arise to 
the share of Chandramma. The fact whether 
defendant 3 is entitled to the share of Chan¬ 
dramma or defendants 1 and 2, are questions 
which are not pertinent or relevant to the ad¬ 
judication of the plaintiff’s claim; they are the 
rights ‘inter se* between defendant 3 and de¬ 
fendants 1 and 2. and plaintiff’s claim can be 
decided without having to determine those 
rights and the fact whether defendant 3 is 
Ramanna’s heir also does not become relevant 
for the determination of the suit. Admittedly, 
she would rot be entitled to any share in the 
lifetime of the plaintiff. Further defendant 3 
in para 7 of her written statement denies that 
she is Chandramma’s daughter. When she de¬ 
nies that she is the daughter of Chandramma, 
the question whether she would be entitled 
to her share or not, docs not arise, and a per¬ 
son is a proper party only if his presence be¬ 
fore the Court is necessary to enable it to 
effectually and completely adjudicate upon 
and settle all the questions .involved in the 
suit. In other words, the expression “proper 
party” means a party who may be interested 
in the result of the suit and who may have a 
right to seek the assistance of the Court in 
coming to a decision on the point at issue. 

(23) As discussed above, defendant 3 is not 
at all interested in the result of the suit and, 
therefore, in our opinion also defendant 3 does 
not in any way become a proper or a neces¬ 
sary party. Thus we find nothing wrong in 
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the order of the Court below and this conten¬ 
tion fails. 

(24) We have next to consider whether it is 
necessary to frame an issue regarding the fact 
of the adoption of defendant 1 and the gift- 
deed and the will. As pointed out above, 
these are questions which are not pertinent or 
relevant to the adjudication of the plaintiff's 
claim. Admittedly, defendant 1 is in posses¬ 
sion of the property. If the plaintiff estab¬ 
lishes her claim, she will be entitled to the 
possession of the property. The question whe¬ 
ther defendant 1 is the adopted son or not 
does not become material and it is not neces¬ 
sary for the adjudication of the plaintiff's 
claim. These are questions ‘inter se' between 
the defendants. The introduction of the said 
question and the framing of the issues regard¬ 
ing them, would, in our opinion, complicate 
matters and raise controversies which do not 
arise for decision in this suit. 

(25) We are, therefore, of the opinion that 
the issues pertaining to the adoption of defen¬ 
dant 1 or the gift-deed or the will in his 
favour are not at all necessary. Thus there 
does not remain any force in this petition in 
revision. Petition in revision is, therefore, dis¬ 
missed. This order shall govern the connected 
appeal. Parties to bear their own costs. 

B/K.S. Appeal and Revision dismissed. 


Kaphaisai v. Gango Dai (Suldiqi -J.) 
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t BauSSSjm. M ° ,her ' Appellants v ‘ Ga ”S° 

’ 3-1950 1 APPCal N °' 296/4 ° f 1359 Fasli > D/- 10- 

CivffP C °S ( «° 8) ’ i? 21> 31 - Hyderabad 

proDertv S ' ~ De , cree f « r specific movable 
hp. n!i/ Non-mention of money value to 

canSol tbf value” 3 e "*** ~ ExeculU,g Court 

H J* n as -, h ° w ^ ver Power, in view of S. 58 

to fix thl , C - (0 ; 2r > R - 31(2), Civil P.C ) 
ra .T, l “ e amount of compensation that 

that b havo Varded lr ? view of the conditions 
See ansen in the execution ofjhe 

Anno: C.P.C., O. 21 R. 31 N. 6. * 2) 

Go < Sl' in Rao Ra0 F!chMi laPU ^ a ^u for A PPeHants; 

fen Cha " 

sisS G £ N Ir : J his , , is a suit betw e e n two 
decree for h ® s i sters > the Plaintiff, got a 
pSSt? 1r /ftSSi ry of certain specific movable 
prayer in but in s Pite of her 

the amoun?nf P lK lnt tl ? e decree did not specify 
red K r the y a i!? e ., of the articles refer- 
mean that Lo ? 1 Civil Proc edure Code. I 
amount V u, lues of the jewellery or the 

ffiwas such from the defen- 

account of i a m d c J ded « y trial court °n 
cree was ■SS? de ? cy of evidence and the de- 

speciflc Dronprt^ d SIr T Py delivery of the 
decree m entioned. In execution of the 

and her husband® t°* i h ,? def , e J ldants > the sister 
iect'of the t°. deliver those articles, sub- 

these articles ^ «,* court P rocee ded to value 
proceHure fnr £ i he p “ r P° se ot alternative 

val U e of thrjew e elle e ry e t0 reC0ver the 


The first appellate court dismissed the ap¬ 
peal of the judgment-debtor which was based 
solely on this legal ground that the Execution 
Court was incompetent to add to or alter the 
terms of the decree as they stood. An appeal 
was preferred to this High Court and was 
heard *ex parte' and- the judgments of the 
lower courts were modified in one respect 
otherwise the judgment was upneld. Now on 
account of Regulation No. i of 1358 Fasli the 
second appeal in the High Court is re-opened 
and I have to decide the appeal 'de novo’. 

(2) The question for decision before me is 
whether the execution court is competent in a 
case like tms to do something which was with¬ 
in tne duty of the trial court. In the absence 
ot any express provision to that etfect, I would 
nave been very reluctant to import any gene¬ 
ral authority in the executing court to add to 
the decree where the trial court disallowed that 
particular alternative relief for insufficiency 

±Z' de H Ce : that ca - se> the a PPellant’s con¬ 

tention that the execution court is not compe¬ 
tent to go beyond the exact limits laid down 
by a decree even into collateral or dependent 
matters would have prevailed. But here we 
nave a specific provision of the Civil Procedure 
Code dealing with a case of this kind and all 
diose principles relating to the powers of the 
original court of trial and the execution court 
-not be ^invoked to defeat a specific provi- 

olitehr 10n Tt 56, Ci -J il P -9- covers this case com- 

E fail J\ P des Where the judgment-debtor 

( f ul Ied t0 carry out the decree (i.e. to deli- 
will S e proper ‘ y ) the decree-holder 

due for non w r t0 S V C .u compensation found 
uue for non-delivery of that property according 

to the terms of the decree. Now this 7 decree did 

not provide for this contingency and the value 

was not deeded upon and fixed. But the later 

provision of the same section lays down that 

otherwise the decree-holder will be entitled to 

the court ai find nt by way K , of compensation which 
I,®,™"* find, reasonable. Now this provision 

nt tn t‘L a » P?l ! es t0 . tbe execution court and 
not to the trial court because this contingency 

arises only when the value of the articles has 
not been so fixed in the decree for the pur¬ 
poses of execution. I, therefore, hold that whUe 

ihaf e 'm CU V" g Court is not competent to go into 
that question now and fix the if 

hese articles which was’ at the time ff \hl 

sole competence of the trial court but the .2! 

cution court can in view nf JuL ne 

SMS M t ‘AfiS 

Sf& that have arise " lor tte eStto„ o't 

ttU&SfZ appaa > 

C/K.S. Appeal allowed. 
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QAMAR HASSAN AND DESHPANDE JJ. 

Ratanlal Kesarachand and others. Appellants 
v. Bandulal Radhakishen and others. Respond¬ 
ents. 

Second Appeal No. 23^/2 of 1951, D/- 27-10- 
1952. 

(a) Registration Act (1908), S. 17 —Declare 
or extinguish — Subsequent agreement lecitiug 
that consideration for sale was returned and 
vendee had no right in property is provable 
and docs not require registration — (Evi¬ 
dence Act (1872), S. 92) — (Hyderabad Evid¬ 
ence Act, S. 76 (6) ). Case law Ref. and Rel.* 
on; AIR 1914 Mad 639 (1), Dist. (Paras 4, 7) 

Anno: Reg. Act, S. 17 N. 15, 18; Evi. Act, 
S. 92 N. 10, 20. 

(b) Registrator Act, S. 49 — Unregistered 
deed, though requiring registration does not pre¬ 
vent evidence being let in to show the sham 
or nominal nature of the sale transacts for, 
the effect of such evideice is toi to vary or 
contradict the terms of the sale-deed: A. I. R. 
1926 Rang 94, Rel. on. (Evidence Ac , S. 92). 

(Paras 4, 6) 

Anno: Reg. Act, S. 49 N. 19; Evi. Act, S. 92 
N. 9, 10, 20. 

Govind Das Mehta, for Appellants; Vinayak- 
rao Vaidya and Ram Pandit, for Respondents. 
CASES CITED: 

(A) (’52) AIR 1952 All 83 

(B) (T5) AIR 1915 Mad 530; 25 Ind Cas 721 

(C) (’26) AIR 1926 Mad 362: 91 Ind Cas 452 

(D) (’26) AIR 1926 Rang 94: 95 Ind Cas 512 

(E) (’35) AIR 1935 Lah 821: 160 Ind Cas 773 

(F) (’36) AIR 1936 Lah 576: 165 Ind Cas 156 
\G) (’38) AIR 1938 Oudh 119: 174 Ind Cas 378 

(H) (’14J. AIR 1914 Mad 639(1): 23 Ind Cas 

409 (FB) 

(I) (’32) AIR 1932 PC 55: 136 Ind Cas 798 

(J) (’24) AIR 1924 PC 226: 47 Mad 729 

(K) (’25) AIR 1925 PC 75: 3 Rang 106 
DESHPANDE J.: The facts out of which 

this second appeal has arisen are that Defend¬ 
ants Nos. 1 and 2, Kesarchand and Gulabchand. 
got a decree in a money suit against defendants 
Nos. 3, 4 and 5, Sitaram, Jainarayan and Dhan- 
raj and in execution of the decree, attached 
the house situated at Wasi, Taluqa Kalam, and 
in the Court sale it was purchased by defen¬ 
dant No 6. Mudaliar. Bansilal, the plaintiff, 
alleged in his plaint dated 6th Amardad, 1352 
F., that the house along with other property 
was sold bv defendants Nos. 3 to 5 for Rs. 
1,500/- for’which they executed a registered 
sale-deed dated 1st Farwardi. 1349 F., and gave 
possession of it to the plaintiff. It was further 
alleged that when he came to know of the 
attachment he filed a claim petition which was 
dismissed on the 27th Khurdad, 1352 F. Hence 

the present suit. . ... 

Defendants Nos. 1 and 2 in their written 
statements denied the fact alleged in the plaint 
and stated that the sale-deed by defendants 
Nos. 3 to 5 in favour of.plaintiff was a nominal 
one without consideration and was brought into 
existence with a view to defraud the creditors. 
The suit remained ex parte so far as defendant 
No 3 was concerned and the court guardian on 
behalf of defendants Nos. 4 and 5 denied any 
knowledge of the execution of the sale-deed 
and stated that the sale-deed was bad for want 
of legal necessity. Defendant No. b. the auction- 
purchaser, resisted the claim on grounds simi¬ 
lar to those advanced by defendants Nos. 1 and 


2 and further relied on a document alleged to 
be in the custody of one, Kanniahalal, evidenc¬ 
ing true nature of the transaction between the- 
ostensible vendors and vendee. It was further 
alleged that the plaintiff had never been put 
in possession of the house in pursuance of the 
sale. 

On behalf of plaintiff three witnesses were 
examined and the defendants Nos. 1 ar.d 2 
examined one witness and defendant No. 6 
examined one witness. Thus, in all five wit¬ 
nesses have been examined. On this evidence, 
the Court of first instance held that the sale^ 
deed in favour of the plaintiff though proved, 
cannot be said to create a title in him because 
of the document produced by the witness, Kan¬ 
niahalal, purporting to show the nominal 
nature of the sale-deed. The learned lower 
appellate court on the contrary held that the- 
document required registration as it purported 
to extinguish the right created by the sale-deed. 
The document being inadmissible in evidence 
the right created by the sale-deed would re¬ 
main unaffected giving the plaintiff an unham¬ 
pered right to a decree under S. 330, Hyderabad 
Civil P. C. It is against this judgment and 
decree that the defendants Nos. 1, 2 and 6 have 
(filed?) the present appeal. During the pend¬ 
ency of this appeal respondents Nos. 1 and 2 
have died and are represented by their legal 
representatives. 

(2) It is argued on behalf of the appellants 
that the agreement does not require registra¬ 
tion as it merely declares the existing right and 
does not create or extinguish any right, title or 
interest to the property. Even supposing that 
it requires registration, this document can be 
relied upon for the collateral purpose of prov¬ 
ing that the sale-deed was a sham one. In 
support of this contention, the learned Advo¬ 
cate has relied upon: — ‘Ram Rao Singh v. 
Ajodhya Pd. Singh’, A I R 1952 All 83 (A); — 
Seshacharlu v. Chinniah’, AIR 1915 Mad 530 
(B); — ‘Ramayya v. Appayya’, AIR 1926 Mad 
362 (C); — ‘Abdul v. Arliu’, AIR 1926 Rang 
94 (D); — ‘Punjab & Sind Bank Ltd. v. Rus- 
tomji’, AIR 1935 Lah 821 (E); — ‘Warkam 
Singh v. Sunder Singh’, AIR 1936 Lah 576 (F); 

— ‘Jafac Ali Khan v. Qamar-un-nissa’, A. I. R. 
1938 Oudh 119 (G). In reply the Advocate for 
the respondent-plaintiff strongly contends that 
the agreement filed by the witness, Kanhiaha- 
lal, clearly extinguishes the right of the plain¬ 
tiff and as such it requires registration and as 
it is not registered it is inadmissible in evidence 
even to show collaterally the nominal nature 
of the transaction because it affects the immov¬ 
able property. In this connection he relies on 

— ‘Venkatachalpathi Garu v. Muthu Venkata- 
chalapathi’, AIR 1914 Mad 639(1) (H). So far 
as the cases cited on behalf of the appellant 
are concerned, he concedes that the proposition 
of law laid down in cases cited by the learned 
Advocate for the appellant is quite correct. But 
he contends that the sale-deed is not a sham 
one but a bona fide transaction by which tne 
right to the disputed property was transferred 
in his favour. The contention of the appellant 
that under S. 53, T. P. Act, the sale should be 
regarded as executed in order to defraud tne 
creditors does not help the appellant in any 
way because under S. 53, such a sale does not 
become void but voidable and unless and unui 
it is set aside the sale remains valid. 

(3) We have gone through the records of this 
case carefully. As held by both the lower 
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courts the sale-deed and the agreement are 
proved to be executed by their respective exe¬ 
cutants. The only question which tails to be 
decided in this appeal is whether on a construc¬ 
tion of the document it can be held that the 
sale-deed was a sham or a nominal transaction. 
In this agreement it is stated that the piaintitf. 
as settled already, received back the considera¬ 
tion of the sale-deed and the assertion is that 
the piaintitf had got no right in the property 
which is the subject-matter of the dispute. 
Taking into consideration the statement of the 
witness, Kanniahalal, and the two documents 
together, I am of the opinion, that the transac¬ 
tion of sale was merely a nominal and sham 
transaction. The intention of the parties was 
that the judgment-creditors’ property should be 
saved and in order to achieve this they staged 
a drama of executing a sale-deed and an 
agreement which together considered, conclu¬ 
sively proved that there was no intention of 
transferring the right, title and interest of the 
properly in favour of the plaintiff. Under such 
circumstances, I hold that no right was passed 
in favour of the piaintitf in the property. 

(4) As regards the contention that the agree¬ 
ment requires registration, my opinion is, that 
the agreement does not require registration 
because it does not in itself create or extin¬ 
guish any right, title or interest in the property 
It merely shows the nature of the transaction' 
so c a ll ed as the sale-deed, as was held in — 
AIR 1915 Mad 530 (B): 

"A document which simply proves that a 
document executed previously was only be- 

" a ™ if 15 n ^y re ’J?, Omissible in evidence 
even if unregistered.” 

In the case of — ‘AIR 1926 Mad 362 (C)\ it 
was clearly held that: 1 ' * 

“?How 5 Un t r , e ?j stered . document which merely 
shows that a registered sale-deed executed 

nrnnori S ^ in res . pect of certain immoveable 
ad^£cihi W?S ° nl J nominal its nature is 
SSS*tiSL evid 7 ce in . asmuch a s it is not 

immoveable d property" ny trans “ tlra 

used h tn P ^ ent ^ a f*u Iso l , he agreement is being 
oneVnrt / hat sale-deed was a nominal 
as in th* & ef0re 11 1S admissible in evidence 
case of ® ^A d iR aS iooI e T> ab0ve referred to. In the 
that: AIR 1926 ^ 94 (D) '* il w as held 

SIS* a person who has executed a docu- 
S u eks V 5 show that the document is a 
5 not i 52!- dee ? ard represents nothing he 
he tirmc t0 J vary or contradict any of 
faadffiliS \ he docurn ! nt , and oral evidence 
SSSSW? Jo prove that there was no such 
agreement between the parties.” 

sB W: 

.'a-oS s s ajek . l ?p e 

tetsna HII ^ 

tartaS". S? ,T el3 t acl “ 0 wledges a, a 
Person, does r^uirf r4istr a ?io^- r “ CUlar 

ledges^teTant s i mply acknow - 

transaction. Therefor?V !a if deed 4 was a sha m 
gistration. In thp it . d ?. e ^ not require re- 
W. it was held that- ° f AIR 1935 ^ 82 t 


“the letters which merely contain an acknow¬ 
ledgment oi the past transaction will not 
require registration.” 

Similarly in the case of — ‘AIR 1936 Lah 576 
(Fj , it was held that an agreement which was 
a mere recital of existing fact and which did 
not of itself declare any rights which did not 
previously exist, did not reouire registration. 
And in the case of — ‘AIR 1938 Ouah 119 (G)’, 
it was held that a document, which amounts 
merely to an admission of a pre-existing state 
of ailairs and does not operate to create title 
is admissible in evidence, though unregistered 
Thus, in view of these cases, it is my opinion, 
that the agreement does not require registra¬ 
tion and can be used in evidence to show that 
the transaction was a sham or nominal one 
The case of — ‘AIR 1914 Mad 639 (1) (H)\ 
does not in any way help the respondent, be¬ 
cause in that case the document was an out- 
and-out sale and the piaintitf sought relief 
alleging that it was a mortgage. So, it would 
appear that in that case claim of the plaintiff 
was never that there was a sham transaction 
but that the sale was in reality a mortgage. 
As the letter which was to be proved affected 
the transfer of the right which was admitted 
by the plaintiff, the latter was held to require 
registration. But. in the present case, the facts 
are different. The defendants do not state that 
title passed to the plaintiff, and therefore, this 
case does not help the respondent. 

(5) The evidence of Kanniahalal clearly goes 
o prove that the intention of the party was 
that none should claim any right in the JS 

vi fV f , thls evidence and in view of 
.fale-deed and the agreement taken 
1S eiearly proved that the transac- 
nn I ? was a sham and a nominal transai 

DeUv Snflf^li) 0 /‘ ght ° r title in the Pro- 
•. a d . eed does not require to be set 

aside, as it creates no right, title and interest 

t t Vl Z ° f ? ese , facts > 1 am of the opinion 
that the court of first instance was right in 

?n S ™l S 1 S,n< U he f uit \ Therefore, I allow the 
appeal with costs throughout and restore the 
judgment and decree of the trial Judge 

(6) S QAMAR HASSAN J.: I agree through 

& *« 

“Thus informed °f the circumstances, surround¬ 
ing the execution of X and U their r nrHcii 

ments°so t a tft positifl ? > ^mine these ft? 

and necessary implication?the^real Sure° of 

lZ srs’aftis; e r 

and a mortgag? only wa f in the a H . m °I tgage 

prescribes a rule of evidence- 5 i merely 

ugh, J , he sssssjf ,he 
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In this connection proviso 6, S. 76, Hyderabad 
Evidence Act, which applies to this case should 
be kept in mind; Any iact may be proved 
which shows in what manner the language of 
a document is related to existing facts. 

(7) For this purpose, the learned trial Judge 
took the impugned document into consideration 
and on evidence came to the conclusion that 
the sale-deed of 1st Ferwardi, 1349 F., Ex. No. 
2, though ostensibly evidenced a sale, yet the 
document of 3rd Ferwardi, 1349 1\ unmistak¬ 
ably went to show the sham and fictitious na¬ 
ture of the sale-deed. The learned District 
Judge ignored the document as, in his opinion, 
it purported to extinguish the right created by 
the sale-deed. But it is to be observed that 
the appellants exhibited the document not to 
prove a reconveyance but to show the fictitious 
and fraudulent purpose of the sale-deed. Had 
they used it for the purpose of showing the 
extinguishment of title created by the sale- 
deed, the observations of the Full Bench in 
the case of AIR 1914 Mad 639(1) (H) would 
have applied with full force. What they de¬ 
sired to make out was that the sale transaction 
was meant to save the property from being 
sold in execution of the decrees. In this they 
are supported by the recital in the impugned 
document that by reason of certain decrees the 
vendors had sought the assistance of the vendee 
and a deed of sale had been executed, but the 
vendee had taken back and received the consi¬ 
deration money paid before the Registrar and 
the earnest money as well. There is no ex¬ 
planation on the part of the executant why such 
a document came into existence two days after 
the formal sale-deed. It is also significant that 
the document was left in the custody of D. W. 
5 to prevent the vendee from raising any ad¬ 
verse claim to the property ostensibly sold. I 
am satisfied that the questioned document in 
its attendant circumstances cannot be said to 
evidence a reconveyance. It was brought into 
existence to keep the property safe for the 
vendor after the danger of its being sold in 
execution of the decree was over and to evi¬ 
dence the nominal nature of the sale transac¬ 
tion. For this purpose, the document can be 
used and no question of registration arises. 
The appeal, therefore, succeeds with costs 
throughout. 

B/M.K.S. Appeal allowed. 
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PALNITKAR C. J. AND SIADAT ALI 
KHAN J. 

Manohar and another, Petitioners v. Dattaji 
and others. Respondents. 

Civil Revn. No. 287/4 of 1950, D/- 20-8-1952. 

Pre-emption — Suit for — Suit based on 
Hyderabad Revenue Law — Death of pre- 
emptor pending suit — Ordinary rules and 
not provisions of Muhammadan law apply 
Legal representatives of pre-empior can be 
brought on record — (Muhammadan Law 
Pre-emption). 

It is no doubt true that under Muhammadan 
Law it has been held that if during the pen¬ 
dency of the suit, the pre-emptor dies, the suit 
cannot be continued by his legal heirs. But 


where the pre-emptor bases his suit upon the 
provisions of Revenue Law and alleges that 
in view of ihe provisions of Dastur-ul-Amal 
ShiKmidaran he has a preferential right of 
purchase, ordinary rules and not provisions 
oi iUuhammedan Law will apply and after 
the death of the pre-emptor his legal repre¬ 
sentatives can he brought on record and the 
suit disposed of according to law. (Para 3) 

Ramchandra Rao Shedakar, for Petitioners- 
Govind Das Mehta and Govind Rao Deshnande’ 
for Respondents. ^ 

ORDER : This is a revision petition directed 
against the order of the Munsiff at Omerga 
dated 26-7-1950, by which he has declined to 
entertain the petition filed by the legal repre¬ 
sentatives of the deceased plaintiff. 

(2) The facts of the case briefly are that 
Vaijnath the plaintilF died during the pen¬ 
dency of the suit and on 28th Shehrenar 1356 
Fasli, the Court dismissed the suit on the 
ground that the plaintiff is dead. The pre¬ 
sent petitioners who are the sons and heirs of 
the deceased Vaijnath submitted a petition for 
their being brought on record as the legal re¬ 
presentatives of the deceased plaintiff on 30th 
Shehrewar 1356F, stating that the deceased 
died on 18th Amarded 1356F. The defendants 
contested this petition stating that the petition 
was time-barred and that no such petition 
could lie in view of the nature of the suit. The 
lower Court after recording the evidence of 
the parties came to the conclusion that the 
allegations of the petitioners with regard to 
the date of death of the deceased were proved 
and that the petition was within time, but 
dismissed the petition on the ground that in 
view of the nature of the suit, the provisions 
of Mohammedan Law will apply and as such 
the petition cannot be entertained. 

(3) It is contended before us by the learned 
advocate for the petitioners that the suit was 
filed under the Dastur-ul-Amal Shikmidaran 
and under the provisions relating thereto un¬ 
der the Revenue law and that it was not a 
suit based on any provisions of Mohammedan 
Law. After going through para. I of the 
plaint, we are of the opinion that the suit 
was based on the plaintiff’s right under the 
Revenue Law and that the plaintiff alleged 
that in view of the provisions of the Dastur- 
ul-Amal Shikmidaran, he had a preferential 
right to purchase the land in question. It is 
clear that under such circumstances the pro¬ 
visions of Mohammedan Law will not apply. 
It is no doubt true that under Mohammedan 
Law it has been held that if during the pen¬ 
dency of the suit, the pre-emptor dies, the suit 
cannot be continued by his legal heirs. But in 
this case, as the plaintiff has based his suit 
upon the provisions of the Revenue Law, the 
ordinary rules will apply. We are of the opi¬ 
nion that the petition of the revision-peti¬ 
tioners should be allowed. We order accord¬ 
ingly and direct that the petitioners be 
brought on record as the legal representa¬ 
tives of the deceased and the suit be tried and 
disposed of according to law. We allow the 
revision petition, and set aside the order of 
the lower Court. Costs will abide the result. 

B/G.M.J. Revision petition allowed. 
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manohar parshad and deshpande jj. 

Noor Mohammad, Petitioner v. Sedmai, 
Respondent. 

Petn. NO. 589 of 1952, D/- 4-2-1953. 

(a) Constitution of India, Art. 133 (1) (a) — 
Applicability — (Civil P. C. (1908), S. 110). 

Suit filed in Hyderabad State long before 
coming into force of Constitution when 
Hyderabad Civil Procedure Code was in 
force _^uit dismissed—-Appeal to Hyderabad 
High Court allowed after coming into force 
of Constitution and alter Indian Civil P. C. 
was aoplied to Hyderabad — Valuation oi 
subject matter of suit in Court of first 
instance on date of institution below Rs. 

20,000/- but above Rs. 10,000-Valuation 

in appeal above Rs. 20,000/-Appellant 

having right of appeal to Judicial Com¬ 
mittee or H. E. H. the Nizam according to 
law in force before Constitution — After 
Constitution these authorities ceasing to 
have jurisdiction to hear appeals by virtue 
of Art. 374 (4): 

Held that in the absence of any provision 
in the Constitution authorising H. E. H. to 
entertain and dispose of appeal no question 
of any vested right of appeal arose and the 
question of leave must be determined ac¬ 
cording to Art. 133 of the Constitution — 
Leave cannot be granted under Art. 133 (1) 

(a) as requirement as to valuation is nor 

fulfilled: AIR 1951 SC 217, Rel. on; AIR 
1952 Him P 14 and AIR 1951 Orissa 141, 
Disting. (Paras 9, 10) 

Anno: C.P.C., S. 110 N. 8. 

(b) Interpretation of Statutes — Retrospec¬ 
tive operation — Rule as to, stated. (Para 7) 

Anno: C.P.C., Pre N. 3. 

(c) Constitution of India, Art. 133 (1) (c) — 
Substantial question of law — (Civil P. C. 
<1908), S. 110 (c)). 

The question whether the Hyderabad 
Money Lenders Act is applicable to the 
facts of a particular case is not a substantial 
question of law either of public or private 
importance and leave cannot be granted 
under Art. 133 (1) (c) or under S. 110 (3), 
Civil P. C. (Para 11) 

Anno: C. P. C.. S. 110 N. 17. 

Sadashiv Rao, for Petitioner; Bishambar 
Dayal, for Respondent. 

CASES CITED: 

(A) (’52) AIR 1952 Him P 14 

(B) (’51) AIR 1951 Orissa 141: ILR (1950) 

Cut 663 

(C) (*51) AIR 1951 SC 217: 1951 SCJ 320: 

52 Cri LJ 736 (SC) 

ORDER: This is a petition for leave to appeal 
to the Supreme Court filed on behalf of the 
defendant against the judgment of this Court 
allowing the appeal of the plaintiff and setting 
aside the judgment of the trial Court which had 
dismissed the suit. 

(2) In this petition Shri Sadashiv Rao, Advo¬ 
cate, urged before us that though the subject- 
matter of the suit at the time of the institution 
of the suit was Rs. 16257/9/3 yet at present it 
is Rs. 21700/- and as the suit' was filed before 
the enforcement of the Constitution and before 
the amendment of S. 110, Civil P. C., it cannot 
away the vested right of appeal of the 
petitioner, and the petition for leave to appeal 
to the Supreme Court should be granted, more 
1958 Hyd/28 <fc 24 , 


so, when the judgment of the High Court is not 
vi affirmance. Reliance is placed on the cases 
cf — \Murtu v. Parasaram’, AIR 1952 Him P 14 
(A) and — 'Kamal Nayan v. Bira Naik’, AIR 
i951 Orissa 141 (B). 

( 3 ) On behalf of the other side it is urged 
that no question of any vested right of appeal 
arises as the Judicial Committee before which 
an appeal could be filed is not in existence now 
and there is no provision in the Constitution of 
India giving powers to the Nizam (now the Raj 
Pramukh) to hear the appeals. Following up 
the contention it is urged that the only provision 
.ipplicable is Art. 133 of the Constitution, but 
according to this Article, it is necessary that the 
amount or the valuation of the subject-matter 
<*f the dispute in the Court of first instance and 
still in dispute on appeal was and is not less 
than Rs. 20,000/-. Admittedly, the valuation of 
the subject-matter in the Court of the first 
instance was less than Rs. 20000/- as such no 
leave can be granted to the petitioner. 

(4) We find sufficient force in this contention. 
Admittedly, the value of the subject-matter of 
rhe dispute in the Court of the first instance was 
Rs. 16257/9/3. The question, however, is whe¬ 
ther for the fulfilment of the said requirement 
as regards the amount or value of the subject- 
matter of the dispute, the present petition is to 
fie governed by the provisions of S. 110, Civil 
P. C. or Art. 133 of the Constitution of India or 
some other provisions. 

(5) In order to decide this point, it is neces¬ 
sary to state that the suit was filed on 6th 
Khurdad 1353 F. (April *44) which was dis¬ 
missed on 15th Azur 1355 F. 20th (October ’45). 
An appeal was filed in this Court on 16th Dai 
1355 F. (20th November 1945) which was allow¬ 
ed on 16-12-1952, and the present petition is 
dated 16-1-1953. The Constitution of India came 
into force on 26-1-1950 long after the institution 
of the suit when the Hyderabad Civil Procedure 
Code was still in force. The Indian Civil Pro¬ 
cedure Code (5 of 1908) was applied to Hydera¬ 
bad State on 1-4-1951. 

(6) It was urged on behalf of the petitioner 
that the right of appeal was a substantive right 
and not a mere matter of procedure and that it 
would be governed by the law prevailing at the 
date of the institution of the suit and that right 
cannot be taken away by any subsequent enact¬ 
ment unless the subsequent enactment purports 
expressly or by necessary implication to be 
retrospective. 

(7) We do not dispute this point. It is a 
fundamental rule of law that no Statute shall 
fie construed to have a retrospective operation 
unless such a construction appears very clearly 
from the terms of the Act, or arises by neces¬ 
sary and distinct implication (see Maxwell on 
Interpretation of Statutes, Edn. 9, p. 221) It 
is further observed that every statute which 
takes away or impairs vested rights acquired 
under existing laws, or creates a new obligation 
jjr [™?. ose ? a new duty, or attaches a new 
disability m respect of transactions or consi¬ 
derations already past, must be presumed to be, 
out of respect to the Legislature, to be intended 
not to have retrospective effect, (see Maxwell 
on Interpretation of Statutes, Edn. 9, p. 222). 
The language of Art. 133 of the Constitution of 
Indians also quite plain and there is nothing in 
it which might lead to the conclusion that it was 
me /o\* to have a retrospective effect 

(8) Now we have to see what was the law 
prevailing at the time of the institution of the 
suit. The relevant law In force on 6th Khurdad 
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1353 F. when the present suit was filed was not 
that contained in the Civil Procedure Code, for, 
the Code was applied to the State of Hyderabad 
on 1-4-1951. Second appeals were admitted in 
the High Court under the provisions of the 
Hyderabad Civil Procedure Code and appeals 
against the decree and order of the High Court 
were preferable to the Judicial Committee under 
the Special Act known as the “ZABT-E-JUDI- 
CIAL COMMITTEE". Of course, the provisions 
of that Act were similar to those embodied in 
S. 110, Civil P. C. as it existed before the 
amendment to that Section and Art. 133 of the 
Constitution of India, the only difference being 
in regard to the valuation of the subject-matter 
of. the suit. According to the law prevailing 
then, an appeal could lie to the Judicial Com¬ 
mittee if the value of the subject matter of the 
suit was not less than Rs. 10,000/-. 

(9) This Act was replaced by the Appeals to 
H. E. H. the Nizam’s Regulation No. 21 of 1358 
F. This Regulation was in similar terms ex¬ 
cepting that according to this Regulation also 
the valuation of the subject matter ought not 
to be less than Rs. 10,000/-. By a Firman dated 
.23-11-1949, H. E. H. the Nizam accepted the 
Constitution of India as being suitable for the 
Government of Hyderabad. On 26-1-1950, the 
Constitution of India became applicable to the 
Union of India and the Part B States. Under 
Art. 374 (4) on and from the commencement of 
the Constitution, the jurisdiction of the authority 
functioning as the Judicial Committee here to 
entertain and dispose of appeals and petitions 
from or in respect of any judgment, decree or 
order of any Court within the State ceased and 
all appeals and other proceedings pending before 
the said authority at such commencement stand 
transferred to and have to be disposed of by 
the Supreme Court. This sub-clause thus 
abolishes the jurisdiction of the Judicial Com¬ 
mittee and after the Constitution of India came 
into force that body and its jurisdiction alto¬ 
gether ceased. There is no other provision in 
the Constitution authorizing the Nizam (at 
oresent the Raj Pramukh) to hear such appeals. 
The alleged right of appeal was to H E. H. under 
the then prevailing law “ZABT-E-JUDICIAL 
COMMITTEE” and latterly the Regulation No. 
21 of 1358 F., and when that authority has 
ceased to function, and the Act and the Regu¬ 
lation are no more in force and when there is 
no provision in the Constitution authorising 
H. E. H. tp entertain and dispose of appeals, no 
question of any vested right of appeal arises. 
Similar observations were made by their Lord- 
shios of the Suoreme Court in the case of — 
Manardhan Reddy v. The State of Hyderabad’, 
AIR 1951 SC 217 (C). The cases cited by the 
learned Advocate for the petitioner do not ap¬ 
ply to the facts of the present case. In both the 
cases aooeals could lie to the then Privy Council 
and now the Supreme Court while this is not 
so in the present case as no appeals from the 
decree or order of this Court could lie to the 
Privy Council then. 

(10) Further in the Orissa case the petition 
for leave to anneal to the Supreme Court was 
filed long before the Constitution of India came 
into force. In view of this, we do not wish to 
discuss them in detail. Thus, the only provisions 
applicable are Art. 133 of the Constitution of 
India and S. 110, Indian Civil P. C. (5 of 1908). 
According to these provisions it is necessary 
that the amount of the valuation of the subject- 
matter of the 'Mspute in the Court of first 
instance and still in dispute in appeal was and 


is not less than Rs. 20,000/-. Admittedly, the 
valuation of the subject-matter of the dispute in 
the Court of the first instance is less than Rs 
20.000/-. Thus the present petition does not 
fulfil the requirements of both the said Divi¬ 
sions of law. 

ill) We have then to consider whether the 
petitioner would be entitled to the benefit of 
Art. 133 (c). Under this provision it is neces¬ 
sary that this Court should certify that it is a 
fit case. It is urged on behalf of the petitioner 
that a substantial question of law is involved 
and that as such leave should be granted. We 
do not agree with this either. There is no such 
substantial question of law in the case within 
the meaning of Para 3 of S. 110, Civil P. C. 
The only point is whether the Hyderabad Money 
Lenders’ Regulation of 1347 F. or the Hyderabad 
Money Lenders’ Act of 1349 F. is applicable to 
the case. It was held that the Hyderabad Money 
Lenders’ Act of 1349 F. was applicable. It i? 
a matter which has been determined with refer¬ 
ence to facts and no question of law either of 
public or private importance arises and, there¬ 
fore, leave cannot be granted either under Art. 
133 Cl. (c) or under S. 110 sub-s. 3. On the 
merits also we are of the opinion that this is not 
a fit case. The suit is based on a pro-note which 
is admitted. The pro-note is for previous loans 

advanced which are also admitted. 

• 

(12) The only contention is that accounts were 
never gone into and the amount consists of 
interest and compound interest. This Court has 
held that after the execution of the pro-note, 
accounts cannot be opened and the pro-note was 
executed after going through the accounts. The 
petition is, therefore, rejected. 

A/K.S. Petition rejected. 
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SHRIPAT RAO PALNITKAR C. J. AND 
A. SRINIVASA CHARI J. 

Mohd. Kasim, Petitioner v. Mohd. Munawar 
Khan, Respondent. 

Revision Petn. No. 29/4 of 1951, D/- 7-10- 
1952. 

Workmen’s Compensation Act (1923), S. 22 
— Additional District Collector not appointed 
Commissioner — Power to hear application. 

Where a District Collector is appointed 
as a Commissioner for the purposes of the 
Workmen’s Compensation Act, he acts in 
his capacity as a persona designata. There¬ 
fore, an Additional District Collector, who 
is not so appointed, cannot be regarded as 
Commissioner for the purposes of the Act. 
Hence, he has no jurisdiction to hear and 
dispose of an application for compensation 
under S. 22. (Para 1) 

Anno: W. C. Act, S. 22 N. 1. 

Hameedullah, for the Petitioner. 
JUDGMENT: This is a revision petition 
against the order of the Additional Collector 
at Hyderabad dated 30th April 1951 by which 
he has awarded 15 days’ wages as compensa¬ 
tion under S. 6, Workmen’s Compensation Act. 
to the respondent. The learned advocate for 
the petitioner argues before us that the order 
under consideration is without jurisdiction in¬ 
asmuch as under S. 22 of the Act, the petition 
for compensation can be heard and disposed oi 
by a Commissioner appointed under the Aci 
A Commissioner as defined under the Act is « 
person who is appointed as such under S. -0 01 
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the Act. Under S. 20, the State Government 
has to appoint a person to be a Commissioner 
by a Notification, for the purposes of this Act. 
A Notification dated 4th Azur, 1357 F., issued 
by the Secretary to Government, Labour De¬ 
partment, has been issued which appoints all 
the District Collectors as Commissioners for 
the purposes of the said Act. It is clear that 
when the District Collector is appointed a Com¬ 
missioner for the purposes of this Act, it is in 
his capacity as a persona desigr.ata that the 
appointment is made. Therefore, the Addi¬ 
tional District Collector cannot be regarded, in 
our opinion, as Commissioner for the purposes 
of the said Act. Hence, the Additional District 
Collector cannot be said to have jurisdiction to 
hear and dispose of the application of the res¬ 
pondent. We, therefore, set aside the order 
under consideration and direct the Collector of 
Hyderabad to hear and dispose of the petition 
according to law. 


B/V.S.B. 


Order set aside. 


A.LR. 1953 HYD. 179 (Vol. 40, C.N. 80) 
SRINIVASA CHARI AND PALNITKAR JJ. 
Thatha Rao Dada Rao, Appellant v. Jummar- 
lal Dhanji and another. Respondents. 

Appeal No. 230 of 1359 Fasli, D/- 11-1-1952. 

(a) Civil P. C. (1908), S. 100 and O. 41, R. 
31 — Perusal of evidence in second appeal. 

If the judgment of the lower appellate 
Court is not in consonance with the provi¬ 
sions of O. 41, R. 31 and the lower aope!- 
late Court has not referred to various 
witnesses as to whether on what grounds 
t: £ a & r ?es or disagrees with the trial Court, 

A the High Court can peruse thoroughly the 
evidence in the case. (Para 1) 

Annor C.P.C., S. 100 N. 53; O. 41 R. 31 N. 6 . 7. 

(b) Civil P. C. (1908), O. 8 , R. 5 — Admis¬ 
sion in evidence. 

Where in a suit for cancellation of a sale 
deed one of the two defendants gives evi¬ 
dence in support of the plaintiff’s case but 
the Court holds that the sale deed is re¬ 
gular and genuine it would not be fair and 
just to pass a decree against such defen¬ 
dant and in favour of the plaintiff to the 
extent of half share. If the plaintiff has 
any right on the basis of such evidence he 
may have recourse to such remedv as may 
be available to him in law. (Para 2) 

Anno: C.P.C., O. 8 R. 5 N. 6 . 

Sadashiva Rao and Ramachander Rao Bade- 

Ahl L nt; Lax man Rao Ganu and 

Abdul Wafa Mohamed Kasim, for Respondents. 
CASES CITED: 

m Cas 644: 35 93 

(B) ( 51 > AIR 1951 SC 16: 1951 SCR 852 

nr> PA ^NJTKAR J.: This appeal has been filed 

* fact?f f fh* f That] ? a . J * 30 defendant 2 . The 

DlA&Kff* th c ? se bnefl y are tha * Jummarlal 

tion nt nf f ''#K Sp0n ? en j l fl L ed a suit for canoella- 
tion of the sale deed dated 23rd Dai 1347 f 

fearar 

*"S b'- he l“n 

ffi*SS d et h *VU^ d in ^waun^Th? praij! 


perty peacefully. The defendants made him 
believe* that if the plaintiff sold the land to 
them the enmity will vanish and disappear in 
due course of time. They made him believe 
tnat during the duration of enmity they would 
pay half the produce of the land to the plain¬ 
tiff and after the cessation of the hostilities 
the land would be returned to him. 

The plaintiff alleged that the defendants 
failed “to give half the produce of the land and 
Jid not return the land as agreed and that he 
realised that the defendants had committed 
Iraud. He therefore filed a suit for cancella¬ 
tion of the sale on the ground of fraud. Defen¬ 
dant 2 filed a written statement stating that 
there was no element of fraud in the contract 
of sale, that the land was sold on 23rd Dai 
1357 F. for Rs. 5,000/- which was already 
paid to the plaintiff, that the sale deed was 
duly registered and that there was no agree¬ 
ment as stated in the plaint for the return of 
the land. The defendants stated that 
there was not only a sale deed but sub¬ 
sequent to the sale deed there was a de¬ 
cree passed against the plaintiff for 
declaration of the patta and rights of defen¬ 
dant 2 and shikmi rights of defendant I and 
that the plaintiff admitted in that case the 
genuineness of the sale deed. 

Defendant 1 Baba Rao did not file his writ¬ 
ten statement and the case was decreed ‘ex 
parte against him. The first Court after re- 

nffir^°K evi i ence de ?, re ® d the su *t which was 
. ,he t appellate Court on 30th Dai 
1359 F Against the latter judgment and de¬ 
cree defendant 2 filed this appeal before us 
Normally when the two lower Courts are con¬ 
current on the evidence of fact, it is not the 

re r ga d e tn° h?!fn Hlgl? ? ourt to interfere w«h 
finrffh }u e ap P reciatlon of evidence. But we 
Sr dat the Judgment of the lower apoellate 

agrees or disagrees with the trial Court Ther* 

cas^se^UD^byX pliint^ ar V gainst th, 

deed in quesUon is a Hlc?!* j hat , the S£dl 
There is a recital L fhl 81S , ter ^ sale deed 
Plaintiff received Rs 5000/ 5, ^ ^ at thl 
chase money from the dSfrnHSS ards »L he pur 
recital is repeated before thl p S - • T he sam ' 
registered the sale Hpph 6 c R , e . eistrar wb< 
the admission bv the V* ere * 

filed by the plaintiff in £ he civil sui 

and shikmi rights in f whfoh 1 , a pattl 

admits receipt of rJ 5 S/- Th? a lff plearI .J 

nal Cowrreferred h to P abow ff ****** the 
would not pay the monev e de f? nd ants 

^ration for the sate did tS ^ ^ ™ 

duced on behalf of the tSiiltffi.VHS®* Pn> 
that there was a 
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plaintiff and the defendants, but simultane¬ 
ously there was a contract that after the cessa¬ 
tion of hostilities as referred to by the plaintiff 
the sale deed and the land in dispute would 
be returned to the plaintiff. In other words the 
plaintiff alleges that a contract different from 
what was written in the sale deed was entered 
into by the parties. We have to consider the 
question whether under S. 76, Hyderabad Evi¬ 
dence Act corresponding to S. 92, Indian Evi¬ 
dence Act such evidence can be admissible. 
We are clearly of the opinion that in view of 
the wording of S. 92, Indian Evidence Act such 
evidence cannot be allowed to be admitted. 

Mr. Abul Wafa Mohamed Kasim the learned 
Advocate for the respondents relies upon pro¬ 
viso (4) to S. 76 corresponding to proviso (1) 
to S. 92 and argues that any fact may be prov¬ 
ed which would invalidate any document or 
which would entitle any person to any decree 
such as fraud, intimidation, illegality etc. But 
it is to be remembered that only a fact which 
would invalidate a document such as fraud 
can be proved. It clearly means that fraud 
was committed in the execution of the docu¬ 
ment or that a document which was not in¬ 
tended to be executed was executed fraudu¬ 
lently in favour of the defendants. Such is not 
the allegation of the plaintiff in this case. 

Plaintiff alleges that there was no fraud 
whatsoever with regard to the writing of the 
sale deed. The sale deed was written clearly 
with the open intention that only a sale deed 
has to be written. Hence, we are of the opinion 
that the evidence for proving that the sale deed 
was not intended to be written cannot be led, 
where no question of fraud arises with regard 
to the execution of the sale deed. Therefore 
we have to consider the argument of the learn¬ 
ed Advocate for the respondents whether there 
was fraud under S. 17, Hyderabad Contract Act 
corresponding to the same Section of the 
Indian Contract Act sub-s. (3) that defendants 
made a promise that they would return the 
land without any intention of performing it. 
The two lower Courts have not given such a 
finding that the intention of the defendants 
was not to perform the promise and that they 
have given a promise that they would return 
the land after the lapse of the so-called enmity. 

On carefully considering the evidence of the 
parties we are of the opinion that there is no 
material on the record to prove that defen¬ 
dants intended to do any act without the in¬ 
tention of performing the same. We are there¬ 
fore of the opinion that the fraud as alleged 
by the plaintiff is not proved in the case or 
that there is any substance in the allegation of 
the plaintiff that defendants entered into a 
promise with the object of not performing fhe 
same. We are supported in our view by the 
judgment of the Bombay High Court in — 
'Dagudu v. Nana*, 35 Bom 93 (A) in which it 
has been held that under S. 92 such evidence 
cannot be admitted and parties cannot be 
allowed to prove a different contract from that 
expressed in the document without proving any 
fraud in the preparation of the document. 
Moreover, as alleged by the plaintiff, assuming 
that he received the produce for 4, 5 years and 
afterwards defendants changed their mind and 
stopped giving him the produce or refused to 
return the land, that does not go to establish 
initial intention of not performing the promise 
as alleged by the plaintiff. The defendants 
may have changed their mind subsequently 
and such a change of mind does not neces¬ 


sarily mean that there was an initial intention 
which is a necessary element to constitute 
fraud. 

On the evidence on record we are satisfied 
that there was neither such a promise by the 
defendants nor the case of fraud as alleged by 
the plaintiff is proved. In cases of fraud, the 
important thing which has got to be proved is 
the intention to defraud. This point has been 
very lucidly dealt with by their Lordships of 
the Supreme Court in — ‘Yeshvant Deorao v 
Walchand Ramchand’, AIR 1951 SC 16 (B)! 
Such an intention to commit fraud has not 
been proved in this case. We therefore allow 
the appeal, set aside the judgments and de¬ 
crees of the two lower Courts and dismiss the 
plaintiff’s suit with costs throughout. 

(3) One more fact which agitated our mind 
was whether to dismiss the suit in toto or dis¬ 
miss so far as defendant 2 (appellant) is con¬ 
cerned because Baba Rao (defendant 1) in his 
statement on behalf of the plaintiff has given 
evidence in support of the plaintiff’s case 
though his evidence is certainly not worth any 
credit. But as we have taken the view that: 
the sale deed is regular and genuine and no 
fraud is proved, it would not be fair and just 
to pass a decree against Baba Rao defendant 
1 and in favour of plaintiff to the extent of 
half share as that is merely on his evidence as 
plaintiff’s witness. If the plaintiff has any right 
on the basis of the said evidence, he may have 
recourse to such remedy as may be available 
to him in law. Appeal allowed. Costs of all the 
Courts will be given to the extent of the costs 
of the appellant. 


(4) SRINIVASA CHARI J.: I entirely agree 
with my learned brother that this appeal 
should be allowed and as an interesting ques¬ 
tion as to whether what would constitute fraud 
has to be determined in this case I desire to 
add a few lines. That there was an intention 
to defraud at the time when the transaction 
took place it is not always possible to lead 
direct evidence but a party would be permit¬ 
ted to show by the subsequent conduct of the 
opposite party that at the time when the 
transaction took place there was no intention 
to carry out the terms of the contract or to 
fulfil the promise that was made. This view 
is supported by a decision of the Supreme 
Court in AIR 1951 SC 16 (B). It has to be ob¬ 
served that it would constitute fraud only 
where either there has been a promise made 
without any intention of performing it or 
where there has been an active concealment of 
fact by one having knowledge or belief of the 
fact 

So far as the facts of this case are concerned 
the first contingency is not to be found be- 
cause the plaintiff has not been able to prove 
by the evidence of the conduct of the defen¬ 
dants that there was no intention on the part 
of the defendants to carry out the terms of the 
contract. For a period of four years the defen¬ 
dants did conform to the terms of the contract 
by giving the plaintiff a portion of the produce 
as agreed upon. They however stopped giving 
-* share in the produce after 1351 F and this 
failure on their part to give a share in the pro¬ 
duce from the year 1351 F cannot be . re .^ re 
as a conduct which would lead to an > nf n ren 
that the defendants had no intention of per 
forming the contract or keeping u P ,b ^ 
mise. At the worst this act of the defendants 
could be regarded as a breach of thepromis 
ar a violation of the agreement entered iw» 
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at the outset for which the plaintiff has his 
own remedy. 

(5) The other contingency of the defendant 
having concealed from the plaintiff any mate¬ 
rial fact which they had knowledge or belief 
of, does not also arise in this case because the 
plaintiff entered into this arrangement with 
open eyes and according to him it was with a 
view to avoid the interference by his enemies 
of his possession of the land so that it could 
not be said that there was any fact which de¬ 
fendant concealed from the plaintiff in induc¬ 
ing him to execute the sale deed. When these 
facts are not borne out by the evidence no 
fraud could be held to have been established 
and the plaintiff cannot succeed. 


C/D.H. 


Appeal allowed. 
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PALNITKAR AND DESHPANDE JJ. 
Govardhan Das, Appellant v. Ahmadi Begam, 
Respondent. 

Second Appeal No. 717/4 of 1356 F., D/- 
28-11-1952. 

(a) Civil P. C. (1908), S. 107 — Appreciation 
of evidence by appellate Court. 

Ordinarily the opinion of the trial Court 
which records the evidence and has the 
opportunity to look to the demeanour and 
behaviour of the witness should be given 
preference to unless there are other impel¬ 
ling grounds for disagreeing with that 
view. (Para 5) 

Anno: C.P.C., S. 107 N. 14. 

<b) Evidence Act (1872), Ss. 45, 67 — Hand- 
\ writing expert. 

Where the evidence does not, in any 
special manner, refer to the expert know¬ 
ledge with regard to the hand-writing, the 
sworn testimony of the other witnesses 
should be given preference to the opinion 
of the expert when those witnesses swear 
on oath that the signatures were written in 
their presence by the signatories. (Para 6) 
Anno: Evidence Act, S. 45 N. 6. 

. JlS) Evidenc « Act (1872), S. 45 — Hand 
writing expert. 

After a severe attack of Malaria or some 
virulent disease the patient may recover 
within a week, and there may be tremor in 
his hand as compared to the signature which 
he may have made a week or 10 days prior 
to the illness. Such facts also should be 
taken into consideration by the handwriting 
experts before expressing their final opin¬ 
ion. (Para 6) 

Anno: Evidence Act, S. 45 N. 6. 

. < d) Ev A dence Ac ‘ 0872), S. 45 - Handwrit¬ 
ing expert. 

A fine or stub pen, haste or deliberation, 
good or bad health, sitting or standing, 
arunk or sober may radically change the 
appearance and quality of writing. At the 
most, expert opinion on hand-writing can 
raise a suspicion as to the genuineness of a 

, but is of D0 moment unless 
confirmed by other evidence. (Para 8) 
Anno: Evidence Act, S. 45 N. 6. 

toili^Se Act < 18,2 >’ S ' 61 - Circum- 

may ’ in add >t io n to the 
usual methods, be proved by circumstantial 
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evidence as S. 67 prescribes no particular 

kind of proof. AIR 1937 Cal 467, Rel. on 

(lr 3T3 O) 

Anno: Evidence Act, S. 67 N. 1. 

Jahangir Ali and Sadashiv Rao, for Appel¬ 
lant; Gopal Rao Borgaonker and Waman Rao, 
for Respondent. 

CASES CITED: 

(A) ('05) 2 Cri LJ 311: 1 Cal U 385 

(B) ('12) 13 Cri LJ 289: 16 Cal WN 812: 

39 Cal 606 „ n< _ 

(C) (’20) AIR 1920 Nag 164(1): 56 Ind Cas 247 

(D) (’37) AIR 1937 Cal 467: 170 Ind Cas 267 

JUDGMENT: Heard the arguments of the 

parties. 

(2) This is defendant’s appeal. The plaintiff- 
respondent filed a suit for the payment of Rs. 
1500/- or in the alternative for the sale of the 
property and payment of the mortgage money. 
Plaintiff’s case was based upon two mortgage 
deeds: one is dated 1st Farwardi 1351 F. for the 
sum of Rs. 800/- and the other dated 17th Dai 
1353 F. for Rs. 250/-. In the written statement, 
the defendant while admitting the mortgage 
deeds stated that he had paid on the 31st Far¬ 
wardi 1353 F. Rs. 950/- towards the mortgage 
money in respect of the two mortgage deeds 
and that he had to pay the balance of Rs. 100/- 
for which a decree be passed and that he is 
prepared to pay that amount. 

(3) Ex. No. A. 1 was filed by the defendant 
in support of his claim of payment of Rs. 950/-. 
This document was denied by the plaintiff. The 
trial Court after recording the evidence of the 
parties came to the conclusion that Ex. No. A. 

1 was proved by evidence and therefore it 
passed a decree for Rs. 100/- in favour of the 
plaintiff and in the alternative for the sale of 
the property if the plaintiff (defendant?) did 
not pay the money. 

(4) The first appellate Court disagreeing with 
the judgment of the trial Court decreed the 
plaintiff’s claim in toto and was of the view 
that Ex. A. 1 was not proved by evidence. 
Against that judgment this appeal has been 
filed and the question for determination is 
whether Ex. A. 1 has been proved or not. 

(5) Ordinarily the opinion of the trial Court 
which records the evidence and has the oppor¬ 
tunity to look to the demeanour and behaviour 
of the witness should be given preference to 
unless there are other impelling grounds for 
disagreeing with that view. Keeping this crite¬ 
rion in mind, we examined in detail the evi¬ 
dence in this case as also the judgment of the 
first appellate Court. We are of the opinion 
that the judgment of the trial Court is correct 
and should be upheld. The approach to the 
case by the first appellate Court is that the 
witnesses of the plaintiff have not borne testi¬ 
mony to the fact that the plaintiff who is a 
'pardahnashin* lady signed E$. A. 1 in their 
presence. It is clear that being a pardahnashin 
lady the defendants who were not persons 
before whom she would move without pardah 
could not swear to the fact that the document 
in question was signed by her. One fart which 
has got to be kept in mind in connection with 
this is that the whole transaction in question 
was entered into between the parties through 
one M?hd. Mumruddin who was the father of 
r^ pl The two mortgage deeds prove this 
fact. The mortgage money with respect to Ex 

2 was paid before the Registrar by the said 

th! n h2rtr dn # a *H d the Registrar has Witten on 
the back of the mortgage deed that currency 
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notes worth Rs. 800/- were paid in his presence 
to defendant by Mohd. Muniruddin. The docu¬ 
ment has been executed in favour of the plain¬ 
tiff, Ahmedi Begum, and it is clear that the 
transaction was gone through the medium of 
Mohd. Muniruddin, her father. 

The same thing has happened with regard to 
Ex. No. 3, the other mortgage deed, on the re¬ 
verse of which also the Registrar has endorsed 
that Rs. 250/- worth of currency notes were 
paid by Muniruddin to the defendant. Thus, 
it is clear that the whole transaction was en- 
tered into through the father of the plaintiff 
The lower appellate Court while discussing the 
evidence has not taken this important fact into 
consideration. Another fact which is worth 
mentioning is that the suit in question was filed 
more than a year after the Ex. A. 1 was alleged 
to have been executed and defendant by his 
notice dated 16th Mehir 1353 F„ relied upon 
this fact of payment of Rs. 950/- and the exist¬ 
ence of the document Ex. A. 1. The question 
therefore to be decided is whether the money 
was paid to the plaintiff through Muniruddin 
and Syed Ismail, the husband of the plaintiff. 

(6) Plaintiff (defendant?) has produced five 
witnesses in support of Ex. A. 1 and the pay¬ 
ment of Rs. 950/- mentioned therein. D. W. Ms 
Govardhan Das. He is the defendant himself. 
He states on oath that he paid the money at 
the hotise of Muniruddin through Syed Ismail 
io the plaintiff, and the document Ex. A. 1 was 
written and sent inside for the signature and 
oyed Ismail brought out the same saying that 
o s, £ ned his wife, the plaintiff. D. W. 
2 is Shanful Hassan. He is the witness who has 
Mgned on Ex. A. 1 and gives evidence in detail 
and states that the defendant paid Rs. 950/- in 
his presence to Syed Ismail who went inside 
and paid the money to his wife, the plaintiff, 
it is true that he in cross-examination has stated 
1 hat the plaintiff is a pardahnashin woman and 
hat the transaction was entered into' through 
the vakil sahib, i.e. Mohd. Muniruddin. He also 
states that the money (obviously Rs. 950/-) was 
taken by Syed Ismail and that the same was 
aken to Ahmedi Begum and handed over to 
her He states that Muniruddin had also gone 
inside when the document was signed. He also 
signed on the same. He identifies his own 
signature and also the document Ex. A. 1. A 
little difficulty has been created in this case on 
account of the opinion of the handwriting 
experts. The Hyderabad Government Expert 
has given the opinion that the thumb impres- 
sion on Ex. A. 1 marked as A and B is such 
that it is not capable of being identified; while 
the other Expert has stated that the signatures 
marked X and Y on Ex. A. 1 cannot be said 
to tally in view of the reasoning given by him. 
But the signatures X ard Y are those of Syed 
Ismail and Mohd. Muniruddin. 

It would have been better if the signatures 
of other witnesses also, viz. Shariful Hassan and 
Dawool Khan have also been sent to the opinion 
of the Expert. After looking at the signatures 
of the witnesses, Shariful Hassan on Ex. A. 1 
and the signature on the statement, it is difficult 
to say that they differ. That is a factor in 
favour ofi the case of the defendant. Tb^t is 
also the case with regard to the signature of 
Dawood Khan or Ex. No. A. 1 and on the state¬ 
ment recorded by the Court. With regard to 
? he opinion of the hand-writing expert we have 
to state that we cannot agree with the same in 
view of the evidence and facts of this case. In 
his statement on oath, the hand-writing expert 
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Shri M. B. Dixit states that there is tremor in 
some letters in signature X as also in some 
letters in signature Y. He admits that the 
beginning word ‘meem’ in Exs. A. 1, 3 and 4 k 
not different. He states that “ ‘ray* of A 3 is 
longer whereas in A. 1-4 it is straight and not 
so long. He states that he has not measured 
the difference in bends by Curvometre but bv 
naked eye. Thus, it is clear that the above por¬ 
tion of the evidence does not. in any special 
manner, refer to the expert knowledge with 
regard to the hand-writing; and examination bv 
the naked eye of the above words in the sig¬ 
nature is not different from that of a lay man 
ihat is also the case when he states 
-the bend in word ‘ray’ in ‘Munir* in signature 
A. 1-4 is much smaller than the bend in 
signature marked in the letter ‘lam’ and ‘yee’ 
^ in signature X.” 

There is no leason therefore, why the sworn 
testimony of the witnesses Sheriful Hassan and 
Dawood Khan should not be given preference 
to this part of the opinion of the expert when 
those witnesses swear on oath that the signa¬ 
tures X and Y were written in their presence 
by the signatories. 

It appears from the statement of the expert 
that he took assistance of one Mr. Joshi in 
carrying out his work of a hand-writing expert. 
He states that himself and Mr. Joshi examined 
some cases separately and discussed. He deposed 
that sometimes there used to be difference on 
some points. Thus, it is clear that experts differ 
in their opinion. He admits that to the naked 
eve, in the signatures given in B. 1 and B. 2 
there is some difference due to bad ink of B. 2. 
It is to be remembered that the signatures in 
the above Exs. have been admitted to be of the 
self-same person. He admits in cross-examina¬ 
tion that he has not examined the word ‘hay* 
but he states that there are some differences. 
Naturally he admits that he is not infallible. He 
further states that due to lapse of time there 
may be some differences but in this case, as 
the signatures purport to be of the same year, 
the differences have got to be accounted for 
on the other grounds. 

With regard to the question of tremor in 
signatures we wish to suggest to the hand-writ¬ 
ing experts whether besides the lapse of time 
the question of the general health of the signa¬ 
tory at the time of signature can also be taken 
into consideration or not. It is common know¬ 
ledge that after a severe attack of Malaria or 
some virulent disease the patient may recover 
within a week and may have to sign papers and 
there may be tremor in his hand as compared 
to the signature which he may have made a 
week or 10 days prior to the illness. We think 
that such facts also should be taken into con- 
sideration by the hand-writing experts before 
expressing their final opinion. The science of 
identifying signatures in writings has got to be 
developed in these directions if more accurate 
results are to be obtained and the oueefion of 
tremor has got to be given importance ard 
pprtinencv with regard to the signature on a 
di c put°d do^ume^t The expert admits t^at 
does not know Urdu. Whether & how far an ex¬ 
pert should know the language i~ w^ich t^e sig¬ 
natures have been evecuted is discussed in some 
rulings; and in — ‘Panehu i^on^al v. Emperor. 

1 Cal L.T (A) it was held that the evidence 
of thp exports should be approached with con¬ 
siderable care and caution. 

(7) Mr. Charles Hardless in his book: “The 
Identification of Hand-writing and the Detection 
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of Forgery’ 1 has slated that comparison by 
formation and noting the make of some special 
letters as guides is an unsatisfactory test. From 
the way in which the expert has given evidence 
in this case, it is clear that he has relied upon 
the make of special letters: ‘meem’, ‘hay’, ‘rav* 
while arriving at his conclusion. On the whole 
we do r.ot find any reason to give preference to 
the opinion of the hand-writing expert on the 
sworn testimony of witnesses who have signed 
the document. 

(8) Ames (page 28.) has expressed the opin¬ 
ion that a fine or stub pen, haste or deliberation, 
good or bad health, sitting or standing, drunk 
or sober may radically change the appearance 
and quality of writing as may the condition of 
health or age change or impair the personal 
appearance of the writer. It has been held that 
at the most, expert opinion on hand-writing can 
raise a suspicion as to the genuineness of a 
document but it is of no moment unless con¬ 
firmed by other evidence. Looking at the other 
evidence in the case, we are satisfied that the 
suspicion created by the expert has no founda¬ 
tion. We therefore cannot accept the opinion of 
the hand-writing expert. See — ‘Suresh v. Em¬ 
peror’, 16 Cal WN 812: 39 Cal 606 (B). Under 
S. 67 of the Evidence Act, when a document is 
alleged to be in the hand-writing of the person, 
it must be proved to be so. In — ‘Kasidanbi v. 
Gangulal', AIR 1920 Nag 164(1) (C), it was 
held that it is not necessary that the attesting 
witness should have already seen the lady sign 
the document. In — 'Ashutosh v. Nalinakshya', 
AIR 1937 Cal 467 (D) it was held that the hand¬ 
writing may in addition to the usual methods 
be proved on circumstantial evidence as S. 67 
of the Evidence Act prescribes no particular 
kind of proof. Thus, in our opinion, the docu¬ 
ment Ex. A. 1 is proved by the witnesses who have 
borne testimony to the fact that the husband 
and father of the plaintiff took the document 
inside, got her signature over it and assured to 
them that it was signed by the plaintiff. 

The lower appellate Court, it is to be remem¬ 
bered, did not allow the appeal on this ground; 
but on the grounds as mentioned above, that 
the plaintiff did not sign the document in the 
Presence of the witnesses. That was not pos¬ 
sible because she was a pardanashin lady and 
the statements of her husband and her father 
that she had signed was enough for the wit- 
nesses who signed the document. The evidence 
£f the hand-writing experts is recorded at the 
High Court at the instance of the respondent, 
tn the particular circumstances of the case we 
ara 9 * opinion that the evidence is not 
sufficient to establish the case of the respondent. 

(9) Looking from the naked eye (as stated 

py the hand-writing experts) we do not find 
any difference between the signatures on Exs. 
& 17 ’ 18 > 19 > 20 ’ 21 > 22 > 2 3* 24, 25. 

27 » 28, 29, 30 though if we closely compare; 
as the hand-writing expert has stated there may 

fifJ 0 n ]S, dl . fferences in ' meem ’ here and ‘ray’ 
there; Wav here and ‘wav’ there; and it is to 
he remembered that all these signatures have 
°[ one and the same person. It is to be 
remembered that these Exs. A. 14 to A. 30 are 
ren t Signed by the said Muhammed 

Km^ dd r{Ju- an a d ffrfp t0 t enant from time 
thot T’ *“■*■ further established by the fact 
^ at ff H*e 'Y hole , tran saction — hot only of the 
dn^ e K^ e 4 u Ut ^ a L S0 collectio "s of rents — was 
Munirn^!* he °. f p ! aintiff Muhammed 

and the stature of Muni- 
ruddm was regarded as sufficient on behalf of 


the plaintiff. That shows the important role 
played by Mohd. Muniruddin in the transaction 
in question. 

(10) Our attention was drawn to Exs. 9 and 
10. These arc letters written by Muniruddin 
to Syed Ismail, the husband of the plaintiff 
dated 10th Ardebehist 1353 F. and 24th Thir 
1353 F. . In Ex. 9 it is mentioned that the de¬ 
fendant Govartihan Das is insisting for the 
return of his mortgage deed stating that the 
amount is ready and be accepted. The writer 
of these two letters is the same Muniruddin. 
In Ex. 10 it is written that at the instance of 
Govardhan Das the writer of the letter (viz., 
Muniruddin) went to Govardhan Das and 
Govardhan Das stated that “you wait for a few 
days as the person who was given the money 
has gone to Nanded.” The learned advocate for 
the respondent argued that if money was paid 
as stated in Ex. A. in Farwardi prior to the 
writing of these letters whether Muniruddin 
would write like that. But it is to be noted that 
as stated in Ex. A. 1 Rs. 100 were still to be 
paid to the mortgagee and it has been men¬ 
tioned in Ex. A. 1 within two months the bal¬ 
ance of Rs. 100 will be paid and the document 
will be taken back. The learned advocate also 
argued that if a major portion of the mortgage 
money was paid why was the rent of Rs. 10 
paid to the respondent. This objection is un¬ 
sound as it is mentioned in Ex. A. 1 itself that 
from the date of the writing of that Ex. only Re. 
1/- per month will be paid as rent instead of 
Rs. 10/- per month until such time as the 
balance of Rs. 9/- is paid to the mortgagee. 
It is further written in A. 1 that the document 
has been signed in the presence of the father 
and husband of the plaintiff. It is clear from 
the above, that enough precautions were taken 
by the defendant-appellant when the money was 
oaid to the plaintiff and Ex. A. 1 was executed 
by the plaintiff in his favour. 

(11) On a careful consideration of all the 
facts of the case, we are of the opinion that 
there is no reason to disagree with the judg¬ 
ment of. the trial Court. The approach of the 
appellate Court was somewhat far-fetched; as 
that court stated that there was no proof that 
the document Ex. A. 1 was signed in the 
presence of the plaintiff’s witnesses. The defen* 
dant and his witnesses do not state that th V 
oocument A l was signed in their presence 
by the plaintiff and stated that they signed the 
same as the father and the husband of the 
plaintiff stated that it was signed in their pre¬ 
sence by the plaintiff. We, therefore, set aside 
the judgment and decree o£ the first appellate 
Court and restore the judgment and decree of 

^^Co^. This appeal is allowed. We 
award the appellant the costs of this appeal. 

Appeal allowed. 
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Bhi" k Re SI) ?n&„t PeU,i0ner V ' The CoUec “ 

12-^1952 riminal N °' 2343/7 ° f 1951 ' 1 952, D 

r ^ rr ns.A ct (1878), S. 18 (a) - Reasons f 

finn I 1 atl0n ~ F ® Uure to record that cancell 
tion is necessary for public peace — Effect 

The authority should clearly record In 
many words that the cancellation of the llcen 
is necessary for the purposes of security 
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public peace. When the authority omits to 
record such a reason, it fails to comply with 
the provisions of S. 18 (a). (Para 2) 

Anisuddin Ahmed, for Petitioner; Gopal Rao 
Tuljapurkar, for Respondent. 

ORDER: Heard arguments of parties. The 
facts which have given rise to this writ petition 
are briefly as follows: 

The petitioner had in his possession a 12-bore 
gun lor which he held a licence under the Arms 
Act. On 13-3-1952, the Collector of Bhir informed 
the petitioner that the licence for the said weapon 
has been cancelled and that the petitioner should 
deposit the rifle together with the licence and am¬ 
munition at the Ponce Station. Shn Anisuddin 
Ahmed, the learned advocate for the petitioner, 
argues that under S. 18, Arms Act. authority has 
been given for the officer concerned to cancel or 
suspend the licence with regard to the arms 
which were licensed but cl A of that Section 
makes it incumbent upon the officer to record in 
writing the reasons for such a cancellation and 
that the licence can be cancelled only when it 
is deemed necessary to do so in the interest of the 
public peace. From a reading of the sub-section, 
it is clear that the licence can be cancelled when 
the officer deems it necessary to do so for the 
security of the public peace. We do not And such 
reasons recorded either in the report of the Dis¬ 
trict Superintendent of Police dated 8-3-1952 nor 
in the reply dated 13-4-1952 sent by the Collector 
of Bhir to the Registrar of this High Court. Both 
these writings state that the petitioner has mis¬ 
used his gun and therefore the licence should be 
cancelled and that the petitioner is not a good 
citizen. Shn Anisuddin Ahmed further argues 
that the delivery of blows with the butt-end of 
the gun alleged in the report of the District 
Superintendent of Police is not admitted by the 
petitioner: but even conceding without admitting 
that he had done so, it is not a misuse of the 
gun. 

(2) After reading the reasons recorded by the 
District Superintendent of Police and the expla¬ 
nation given by the Collector, we are satisfied that 
the provisions of S. 18-A have not been complied 
with by the cancelling authority That authority 
should have clearly recorded in so many words 
that the cancellation was necessary for the pur¬ 
poses of security of public peace. The authority 
having failed to record such a reason, we direct 
the authority concerned to reconsider the whole 
question in the light of the arguments of the 
parties and proceed according to the provisions 
of S. 18-A already cited above. We issue a writ 
accordingly. 

A/M.KS. Order accordingly. 
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PALNITKAR C- J. AND SRINIVASACHARI J. 

Syed Yakub Ali, Petitioner v. Addl. Collec¬ 
tor, Hyderabad and others, Respondents. 

Writ Appln. No. 45 of 1952. D/- 25-6-52. 
Houses and Rents — Hyderabad House Rent 
Control Order (1353 F.), R. 8(e) — Giounds of 
eviction — Considerations involved. 

While deciding the question of “reason¬ 
ableness" of the ground for eviction, the 
Rent Controller ought to take into consi¬ 
deration every circumstance that might 
atTect the interests of the landlord or of 
the tenant in the premises, including the 
financial hardship which might be inflicted 
upon the tenant if the order for eviction 


was made. (1924) 2 KB 173 and (1948) 1 

KB 73, Rel. on. (Para 1 ) 

Gopal Rao Ekbote, and Mohammed Abdul 
Knader Qurishi, for Petitioner; Abu Sultan 
Wahiduddin Mohomad, Mohomad Abdula Bari 
Faruqi, and Mohomad Jehar.gir Ali for 
Respondents. 

CASES CITED: 

(A) (1924) 93 LJKB 726: (1924) 2 KB 173 

(B) (1947) 1947-2 All ER 604: (1948)-1 KB 73 

PALNITKAR C. J.: This is a petition for 
the * issue of a writ of Certiorari against the 
order of the appellate authority upholding the 
order of the Rent Controller. The short point 
for decision is whether under R. 8 (e) of the 
Rent Control Order, the respondent has made 
out a reasonable ground for evicting the 
petitioner, the tenant. After perusing the 
orders of the two lower tribunals, we are not 
satisfied on this point. The Rent Controller 
does not seem to have devoted his mind and 
attention to the facts of the case and allega¬ 
tions made by both the sides which may go to 
determine the question. While deciding the 
question of “reasonableness", the Rent Con¬ 
troller ought to have taken into consideration 
every circumstance that might affect the inte¬ 
rests of the landlord or of the tenant in the 
premises, including the financial hardship 
which might be inflicted upon the tenant if the 
order for eviction was made. This has been 
held in — ‘Williamson v. Pallant', (1924) 2 KB 
173 (A). Another ruling on the point 
submitted by the learned Advocate for the 
petitioner is — ‘Harte and another v. Framp- 
ton\ 0948) 1 KB 73 (B), in which it has been 
held that in considering the question of the 
relative hardship involved to a landlord and a 
tenant by the making or refusal to make an 
order for possession, tbe Court should take into 
account the hardship to all who may be 
affected by the grant or refusal of an order for 
oossession. The Court should weigh such 
hardship with due regard to the needs of both 
the tenant and the landlord. We do not find 
any such discussion in the orders of the two 
lower tribunals. 

(2) The learned Advocate for the respondent 
argues that the landlord is a lawyer who had 
to discontinue his profession on account of his 
suffering from paralysis. He states that the 
malgis (shops) in question are ancestral pro¬ 
perty in which the brothers of respondent 2 are 
also sharers and that their needs also have got 
to be looked to. He states that because res¬ 
pondent 2 is not able to practise his profes¬ 
sion as lawyer, he wishes to establish some 
business and increase his income which has been 
reduced due to cessation of practice. 

(3) The learned Advocate for the petitioner 
contends that both the lower Courts have come 
to the conclusion that it has not been made 
clear as to wiiat business the respondent wishes 
to start in the malgis. The vague statement 
that he will open a hotel there should not be 
given much weight because he has also stated 
that if permission for opening a hotel be no¬ 
granted, he mav think of doing some other 
business. The learned Advocate for the peti¬ 
tioner also contends that the petitioner has a 
furniture shoo, which he is running in the pre¬ 
mises for the last twenty years and that ne 
will suffer heavy loss if he is made 

the ‘malgis*. We, therefore, remand the case 
and direct the Rent Controller to take into view 
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the alleged hardships of the landlord and of 
the tenant and come to a conclusion as to 
whether the landlord has made out reasonable 
ground for the eviction of the tenant. The 
orders under consideration are quashed and the 
case is remanded as above. 

(4) Costs will abide the result. 

(5) A. SRINIVASACHARI J.: I agree. 

B/D.R.R. Case remanded. 
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SURYANARAYANA RAO J. 

Hanmantha, Petitioner v. Hanifabi and others, 
Respondents. 

Revn. No. 152 of 1951, D/- 22-10-1951. 

(a) Criminal P. C. (1898), S. 145 — No like¬ 
lihood of breach of peace — Order regarding 
possession. 

Though ordinarily where the Magistrate 
comes to a conclusion that there was no 
likelihood of breach of peace, any further 
order passed by him in connection with the 
question of possession is beyond his juris¬ 
diction there are certain cases where in 
spite of the Magistrate holding that there 
was no likelihood of breach of peace, he 
still, in the interests of justice, has got to 
pass an order regarding possession. Case 
law ref. (Para 1) 

Anno: Cr. P. C., S. 145 N. 12. 

(b) Criminal P. C. (1898), S. 145 — Plea in 
lower Court that there was apprehension of 
breach of peace — Contrary plea in revision 
should not be allowed except in rare cases. 10 

1 Deccan LR 107, FoU. (Para 3) 

Anno: Cr. P. C., S. 145 N. 61. 

(c) Criminal P. C. (1898), S. 145 (6) — Exist¬ 
ence of likelihood of breach of peace — Further 
enquiry. 

On the existence of apprehension of breach 
of peace the further enquiry relates only to 
possession under S. 145 ( 6 ). (Paras 3, 4) 
Anno: Cr. P. C., S. 145 N. 12. 

Apparao, for Petitioner; Syed Abdulla, for 
Respondents. 

CASES CITED: 

(A) 1 Deccan LR 158 

(B) 3 Deccan LR 131 • 

(C) 4 Deccan LR 278 

(D) 17 Deccan LR 138 

(E) 18 Deccan LR 535 

(F) 31 Deccan LR 143 

(G) 34 Deccan LR 267 

(H) 35 Deccan LR 58 

(I) 10 Deccan LR 107 

ORDER; This is a revision application in 
Proceedings under S. 148 of the Hyderabad 
v-nminal P C., corresponding to S. 145 of the 

«?«» j ^ ode- The flrst part y wh ° had com¬ 
plained m the lower Court that there was 
apprehension of breach of peace is the revision- 

tho*Tu ne *V 9 ia main contention before me is 
mat the Magistrate having found that there was 
-i[ hoo ,d of breach of peace should have 
Xn.VM lth » drop P ed further proceedings and 
C uldnot have gone further and given a finding 
“at the respondent was in possession of the 
property at the crucial time and that she could 

Ukln b »^ Is ? oss ? s ! ed v, by the revision-petitioner, 
Jaw into his own hands. Mr. Apparao 
appearing for the revision-petitioner has cited 


the following authorities of this High Court in 
support of the proposition that where the Magis¬ 
trate comes to a conclusion that there was no 
likelihood of breach of peace, any further order 
passed by him in connection with the question i 
of possession is beyond his jurisdiction: — ‘1 * 
Deccan L R 150’ (A); — ‘3 Deccan L R 13T (BK 
— ‘4 Deccan L R 278’ (C); — ‘17 Deccan LR 
138’ (D); — ‘18 Deccan LR 533’ (E); — ‘31 
Deccan LR 143’ (F); — ‘34 Deccan LR 267’ (G) 
and — ‘35 Deccan L R 58’ (H). These rulings 
do not discuss the effect of admission of all 
the parties to the proceedings that there is 
a likelihood of breach of peace; therefore, it 
is unnecessary for me to discuss these autho¬ 
rities in detail. As a general proposition of law 
I agree with the principle urged. But there 
are certain cases where in spite of the Magis¬ 
trate holding that there was no likelihood of 
breach of peace, he still, in the interests of 
justice, has got to pass an order regarding 
possession; for instance, where in the case of 
emergency the Magistrate has directed that 
possession of the property should be taken over 
by the police or by the Court, acting prima 
facie on the complaint or information before 
him. and when later he finds that there was 
no likelihood of breach of peace, he has got to 
make restitution of possession to the person 
from whom possession was taken by the police 
or by the Court. 

(2) On the merits Mr. Apparao for the re¬ 
vision-petitioner contends that for ascertaining 
whether there was likelihood of breach of peace 
the Magistrate had called for a report from 
the Police; that the respondent has suo motu 
appeared in Court even without notice to her. 
On the other hand, Mr. Abdullah Thimmapuri, 
appearing for the respondent has pointed out 
from the counter of the respondent that the 
respondent has not denied the apprehension of 
breach of peace and that on the other hand 
she denied that she, being a poor and helpless 
widow, could have the courage or the strength 
to commit breach of peace, and that she 
asserted that the first party in collusion with 
the patwari of the village was trying to create 
some trouble and interfere with her peaceful 
enjoyment. At this stage it is relevant to point 
°ut that between the parties there were also 
other proceedings of criminal nature. The 
respondent had filed two complaints before the 
police. The police took action against the re¬ 
vision petitioner ( 1 ) for theft and (2) for 
trespass in respect of other items of property 
of the respondent. In both the cases, the 
revision-petitioner was acquitted in appeal in 
the Sessions Court. That may be so, but it is 
a relevant circumstance to point out that at 
the crucial time there were certain misunder¬ 
standings and lllfeelings between the two par¬ 
ties and that the first party was certainly try- 

c"®*® some trouble as against the 
respondent The respondent is a widow and 

a ?- Dears to ha ve been killed 
record ^ Pollce Actl0n as is seen from the 

(3) I have now to consider on the merits ‘as 
to which of the contentions of the two learned 
advocates is correct. I do not take the counter 

iTTK dent J°r an that there was no 

tffit 11 «£ d f bre K h1 tak * >t to mean 
that there was likelihood of breahh of peace- 

^' ly .. she denie , d that she could be resoonsibfe 

J'° 1 '.’t- The advocate for the respondent has 

quoted a ruling in — 'Gadaganpa v. Chanba- 

sappa*. 10 Deccan L R 107 (I) decided by a 
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Division Bench of this High Court wherein it 
was held that the party who in the lower Court 
contended that there was apprehension of 
breach of peace should not be allowed in re¬ 
vision to contend that there was no apprehen¬ 
sion of breach of peace. If such contention is 
accepted it would only mean that in other 
words the party really said that he had filed 
a false case in the lower Court and since the 
decision in the lower Court was against him he 
is now trying to blow hot and cold by reason of 
a plea contrary to what he had taken in the 
lower Court. Such attitude should not be en¬ 
couraged or approved, for, it will open the 
door wide for fraud and untruth. I respectfully 
agree with this principle and only in excep¬ 
tional and rare cases where the bona fides of 
the party are proved beyond doubt, could a 
contrary plea be permitted if it is otherwise 
consonant with the material on the record. 
Hence I hold that as both the parties admitted 
in the lower court that there was likelihood of 
breach of peace it was unnecessary for the 
Magistrate to have further proceeded to en¬ 
quire whether there was likelihood of breach 
of peace and thus the only evidence that 
should have been allowed was with regard to 
possession. From the record I take it that the 
parties persisted to lead evidence as regards 
possession though the revision-petitioner has, 
in his statement in support of his claim for 
possession, also added a statement that the 
respondent was trying to dispossess him. There 
is no other evidence aliunde by the revision- 
petitioner or the respondent as regards breach 
of peace. 


A. I. R. 


(4) At the close of the evidence it was un¬ 
necessary for the Magistrate to have reagitated 
the question as to the existence of appiehen- 
sion of breach of peace, once the parties had 
themselves admitted its existence and pro¬ 
ceeded to trial on the footing. It is true that 
the respondent’s vakil started arguing there 
has no likelihood of breach of peace contrary 
to the counter filed by his client. But that does 
not affect the legal position. The Magistrate’s 
finding that there was no apprehension of 
breach of peace is, therefore, improper and is 
set aside. On the existence of apprehension 
of breach of peace the further enquiry relates 
only to possession under the analogous S. 145 
(6) of the Indian Criminal P. C. and the 
Magistrate having appreciated the evidence of 
the parties has come to the conclusion that the 
respondent has been in possession and that the 
revision-petitioner should not interfere with her 
possession. 


(5) In the result substantial justice has been 
done in the case and I see no reason to inter¬ 
fere. Subject to the modification of the order 
of the Magistrate as regards his finding on the 
question of the existence of breach of peace, 
the revision petition is disallowed. 

(6) Since the advocates have argued the 
case also on questions of law, I direct the 
parties to bear their own costs in this Court. 


C D.H. 


Order accordingly. 
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QUMAR HASSAN AND MANOHAR 
PERSHAD JJ. 

Narsing Rao Ramkrishnayya, Petitioner v. 
Veerayya uajanna and others, Respondents. 
Hevn. Petn. No. 337 of 1952, D/- 22-9-1952. 


, i a) C (1908) ' 0 8. R- 6 - Legal 

and equitable set off — Distinction 


In the case of a legal set off, the amount 
could be claimed by the defendant as a 
matter of right subject to the payment of 
(he Court fees, while in the case of an 
equitable set off, it is in the discretion of 
the Court. (Para 5) 

Anno: Civil P. C., O. 8, R. 6 N. I. 

(b) Civil P. C. (1908), O. 8, R. 6 — Equitable 
set off — Essential conditions for claim — 
Suit on breach of, sen-ice contract by master 
— Set-off of claim for damages for unautho¬ 
rised sale of (servants) defendant’s goods 
cannot be allowed. 7 All 284, Rel. on. (Para 11) 


Anno: Civil P. C., O. 8, R. 6 N. 5. 

Rama Murti. for Petitioner; K. Venkatachari, 
for Respondents. 


CASES CITED: 


(A) (’85) 1885 All WN 40: 7 All 284 

(B) (’52) AIR 1952 Hyd 34: ILR (1951) Hyd 
621 

(C) (’35) AIR 1935 Mad 115(1): 58 Mad 338 

(D) (’51) AIR 1951 Hyd 57: ILR (1951) Hyd 
632 

(E) (’78-80) 2 All 252 

(F) (’17) AIR 1917 All 176(1): 39 All 362 

(G) (’16) AIR 1916 Pat 167: 37 Ind Cas 367 

(H) (24) AIR 1924 All 872: 46 All 922 


ORDER: This is a petition in revision on 
behalf of defendant 1 against the order of the 
Court below dated 1-2-1952 deciding issue 5 
against him. It is argued on behalf of the 
defendant-petitio.ner that the Court below has 
erred in deciding issue 5 against him. His 
contention is that set off claimed by him arises 
out of the same transaction (and?) as such - 
the defendant is entitled to both legal and an 
equitable set off. Reliance is placed on the 
cases of—'Pragilal v. Maxwell’, 7 All 284 (A); 

— ’Suryanarayan v. Ratanlal’, AIR 1952 
Hyd 34 (B); —’Lakshmanan Chettiar v. Rama- 
nathan Chettiar’, AIR 1935 Mad 115(1) (C). 

(2) On behalf of the other side it is urged 
that the defendant is not entitled to either 
legal or eouitable set off. With regard to the 
legal set off it is contended that as the sum 
claimed by the defendant is not an ascertained 
sum, he cannot be entitled to a claim for a 
legal set off. With regard to the question of 
equitable set off, it is • contended that as the 
claim of the defendant is for damages and the 
claim of the plaintifl is based on a contract, it 
cannot be said that it arises out of same 
transaction. Reliance is placed on the cases of 

— Muslim Bank v. Hasan Shiraza’, AIR 1951 

Hyd 57 (D); — ‘Raghunath Das v. Ashraf 
Hussain', 2 All 252 (E); — ’Victoria Mills Co. 
Ltd. v. Brij Mohanlal’, AIR 1917 All 176 (1) 
(F); 'Mt. Diltor Koer v. Harkhoo Singh, 
AIR 1916 Pat 167 (G) and — ‘Har Prasad v. 
Ram SaruD Radha Kishen’, AIR 1924 All 872 > 

(H). . . . 

(3) In order to appreciate the view points oi 
the parties, a reference to the allegation of the 
defendant in the written statement is nec«s- 
sary. In para. 1 of the written statement the 
defendant has alleged that in pursuance of the 
plaintiff’s request he left his service and 
moved into the plaintiff’s workshop where in a 
rear portion he was allowed to do his sole 

business. Thereafter, when he was away 

in Akola, plaintiff got the lathe machines ana 
other tools sold away in order to make nim 
an employee of the plaintiff. 
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(4) Because of the (un?) authorised sale de¬ 
fendant claims Rs. 2000/- as damages and 
this amount he wanted to be set off against 
the suit claim. Thus, it is clear from this tnat 
;he defendant claims the amount by way of 
damages. 

(5) We may point out that set off mav be 
of two kinds; legal set off and an eauitable set 
off. In a legal set off, the amount claimed is 
an ascertained sum of money which is legally 
recoverable, while in an equitable set off, the 
defendant is entitled to get credit for the 
amount by way of equity and it is not neces¬ 
sary that the amount claimed should be ascer¬ 
tained. In the case of a legal set off, the 
amount could be claimed by the defendant as 
a matter of right subject to the pavrr.ent of 
the court fees, while in the case of an equitable 
set off, it is in the discretion of the Court. 

(6) If the defendant claims a legal set off. 
among the necessary conditions, one condition 
is that the defendant’s claim must be for an 
ascertained sum of money. The contention of 
the learned advocate on behalf of the res¬ 
pondent is that (as?) the defendant’s claim is 
tor damages as such, it cannot be said that it 
js for an ascertained sum of money. We find 
considerable force in this contention. “Ascer- 
tained sum of money means a sum of money of 
which the amount is fixed and known; it does 
-not necessarily mean a sum admitted by the 
other side or decreed by the Court. 

< 7 > S j m „ ilar discussions had arisen in the 
,^ S °i ? 252 < E >: AIR 191" All 176(1) 

lJ2„ a ?iL A ? 192 i. A11 372 (H) * wherein it has 
>een laid down that claims for damages are 
not claims for ascertained sums of money. 

>mu S ’ -5 .°\ i r ? pinion (are?) items (such?) as 
unliquidated damages and mesne profits the 

ihl n}. ® f which is not ascertajnable until 
the Court determines it. Order 8 R. 6. Civil 

of rvtj, provides that in a suit for the recovery 

aeah^? « y iL th 1 • de .&£ da !? t can claim t0 se t off 
cnm D ^f Plaintiffs demand any ascertained 

thTruL^ ? « ey ! esa ]! y recoverable by him from 

clairS ‘^ As dlscussed above the amount 

™l, as , dar ? ages 1S not an ascertained sum 

Civil P^ow and?) .u S0 accordin 8 ‘o the Code of 
damL P iJ. 6, there cannot be a set off for 
tn i T £i s ,s c lear from illustration (c) 
B us this contention fails. 

1 inn \,ar;t r th J? ' ve have t0 consider the ques- 
S.fitS e,he . r tbe defendan t is entitled to an 

outset b that ‘ th T ' IK may be P° inted out at the 
cannot JS ? e defence of equitable set off 

Court l w c i aimed as a matter of right but the 

lhe sam Q a?'( SCre i0 .j t0 - ad i ud >cate upon it in 

separate 6 suit! ° r rt t0 be dealt with in a 

tha ( t ) a? n th» e ^ alf , the respondent it is urged 
cretion thlc E 0Urt u has exe rcised its dis- 
interfere ? n ll , CoUrt shoold be reluctant to 
theK, the ? ame H nle ? s U is sh own that 
cially 1 has n0t exer «sed its discretion judi- 

hel ( d°th a I , n ,Ul e . Presen , t - case the ‘rial Court has 

and as tK f ^ U °2 S are entirely different 
a as such the claim for an equitable cet off 

Partv 1S or t - SUstainable - 11 is essentiallir a 

croSdemanrt/ , e ? uitable set off that the 

traS?Sn 1h a . h *° Ul . < l ar J s f ° J ut of the same 

is \ ‘he defendant will have to 

the samVKnc^r 131111 °± set ofF arises out of 

a -aasr? 


placed on the case of 7 All 284 (A). We are 
airaid. we cannot accept this contention. 
Plaintiff’s claim for the money in the present 
suit is based on a contract while the defen¬ 
dant’s claim is for damages. It cannot be said 
that it arises out of the same transaction. It is 
further contended that the transactions are 
connected in their nature and circumstances. 
We are afraid we cannot accept this either. In 
our opinion, both the transactions are entirely 
different. 

(11) In 7 All 234 (A), relied upon by the 
petitioner, it has been held that the right of 
set off would be found to exist not only in 
cases of mutual debts and credits, but also 
where the cross-demands arose cut of one and 
the same transaction, or were so connected in 
their nature and circumstances as to make‘it 
inequitable that the plaintiff should recover 
and the defendant be driven to a cross-suit. 

(12) Thus, it is clear from this ruling also 
that in order to entitle the defendant to an 
equitable set off, the defendant will have to 
establish that his demand arises out of the 
same transaction or is so connected in its na¬ 
ture and circumstances as to make him entitle 
to the same. 

(13) As discussed above, the plaintiff’s case 
is based on a contract while the defendant’s 
claim is for damages. It cannot be said either 
tnat it arises from the same transaction or is 
connected with the same. In our ODinion, this 
ruling does not help the contention of the Ad¬ 
vocate of the petitioner. Thus, the contention 
lor an equitable set off also fails. Petition in 
revision is, therefore, dismissed. Costs to abide 
the result of the suit. 

C/M.K.S. Petition dismissed. 
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Balwant Rao and others, Appellants v. Kerba 
and another, Respondents. 

lgfl 000 ' 1 Appeal No - 1353 o£ 135 6 F., D/- 25-8- 

Sn «S Civ ,« P ., C ’ u (1 5 08) * 0.1. R. 10 — Partition 

i Rolls .Sde'r-R. ° f Partition (1352 F -> 

are n entitfi f ?f part i tion . n °t only those who 
are entitled to a share in the joint familv 

property but also those persons who are 

and also 11,056 Per- 

hp r hose roamage provision has to 

nertT ° Ut 0f ^ joint family Pro- 

EFlS? XT"" Parties - 37 De ™n% 

C ’ °‘ R 10 >6- 3ra 
tin?) Evidence Act (1872). S. 108 - Presump- 

whireahmitc h ? S been establish ed that the 

he hafrS ° f a v Per 2 m are not known and 
ne has not been heard of for the nast 

years before the date of theTuit ^ 

sumption would be that he is Sve Pre " 

Anno: Evidence Act, S. 108 N. 1 (Pan * 5) 

„ 7 a5aoth ^o. £ or Appellants. 

CASE CITED: 

(A) 37 Deccan LR 654 


■* ^ Hyderabad Mir Ahmed Alt v. State of Hyderabad 


A. I. R. 


other members of the joint family claiming that 
he is entitled to one-tnud snare in tne joint 
family property. Tne persons who are made 
parties to tins suit are: U» the uncle of the piain- 
tilt and C!i nepuew oy a predeceased uncie. Tne 
delenoants resisted the suit on tne ground tnat 
the pannedf was not entitled to any snare m the suit 
property as he was not a member of the joint 
lamny. The trial court recorded tne evidence led 
by Doth the parties and passed a preliminary de¬ 
cree in favour of the piaintuf to the extent of 
one-tnud share in the joint lamhy property. When 
the case came up in appeal, the appellate court 
remanaed tne case to the trial court to enable 
the defendants to examme some witnesses who 
were not allowed to be examined in the first in¬ 
stance. When the case came to the trial court 
after remand, the defendants did not produce 
those witnesses whom they were directed to exa¬ 
mine by the lower appellate court in its order 
of remand but des.red to produce other witnesses 
whom the court declined to examine. Eventually, 
the trial court passed a . preliminary decree in 
lavour of the plaintiff. This decree was confirm¬ 
ed by the lower appellate court. This appeal is 
against the judgment of the lower appellate court 
confirming the decree of the trial court. 

(2) The points urged by the learned advocate 
for the appellant are: 

. (a) that the suit is liable to be dismissed be¬ 
cause all the necessary parties in a suit for 
partition were not before the court; 

(b) that the court was wrong in not having per¬ 
mitted the defendants to examine the wit¬ 
nesses who were produced by them in court, 
and 

(c) that it has not been established that Doula 
who is admittedly a member of the joint 
family has absconded as alleged by the plain¬ 
tiff or that his whereabouts were not known, 
therefore, he was also a necessary party to 
the suit and if his share also were taken 
into consideration, the plaintiff would not 
be entitled to one-third share but only to 
one-fourth. 

(3) The first argument relating to necessary 
parties not being impleaded was elaborated upon 
by the advocate for the appellant by submitting 
before us that there were in addition to the parties 
before the court the mother of the plaintiff who 
was entitled to maintenance from out of the joint 
family property. It is also clear from the state¬ 
ment of P. W. 5 that Lakshman defendant 2 has 
two unmarried daughters. It is well established 
that in a suit for partition not only those who 
are entitled to a share in the joint family 
property but also those persons who are 
entitled to maintenance and also those per¬ 
sons for whose marriage provision has to be made 
from out of the joint family property are neces¬ 
sary parties. 

(4) In this connection we would refer to R. 3 
of the Rules under the Law of Partition of 1352 
P. which is to the following effect: 

“In a suit for partition of joint family property 
all those persons who are entitled to a share in 
the joint family property, those who have a 
right- of residence and those who are entitled 
to maintenance from out of the income of the 
joint family property and those*who are entitled 
to the expenses of the marriage from out of 
the joint family property, shall be made necessary 
parties/* 

According to the above rule the mother who is entitl¬ 
ed to maintenance & the daughters who are entitled 
to marriage expenses are necessary parties to the 


suit. It is not denied by the learned advocate for 
the respondent that the mother is alive or that 
Laxman has daughters. Under the above circum¬ 
stances. the mother and the daughters of Laxman 
are necessary parties; that these persons are neces¬ 
sary parties in a suit for partition has been decid¬ 
ed by this court in the case of — ‘Bapu Rao v. 
Hanmantha Rao*, 37 Dcccan L. R. 654 (A). 

(5) With regard to the statement made by the 
plaintiff that Doula who was one of the members 
of the joint family had run away has not been 
established. We must point out that there is no 
mention in the plaint as to when he ran away 
and since what time his whereabouts are not 
known, and there not having been any specific 
mention as to when Doula ran away, the defen¬ 
dants did not make any statement with regard 
to Doula. Under S. 108, Evidence Act, unless it 
has been established that the whereabouts of 
Doula are not known and he has not been heard of 
for the past seven years before the date of the 
suit, the presumption would be that he is alive. 
If he is alive, he is a necessary party to the suit 
& the plaintiff will not be entitled to a one-third, 
share in the joint family property but only to 
one-fourth, as admittedly he is an equal sharer. 

(6) The only point that has to be considered 
is as to whether the court was wrong in not allow¬ 
ing the defendants to examine the witnesses 
whom they produced in court. On a perusal of 
the judgment relating to the remand, we find that 
the Sessions Judge had expressly stated that the 
defendants would be entitled to examine only 
those witnesses whom they had mentioned in the 
list and that they would not be entitled to exa¬ 
mine any other witness. Under those circumst¬ 
ances we think the trial court was right in not 
allowing the defendants to examine the witnesses 
produced in court. Inasmuch as we have come 
to the conclusion that the necessary parties were 
not before the court at the time of the suit, we 
must set aside the preliminary decree passed in 
this $ase and remand the case to the trial court 
with the following directions: 

(i) that the trial court do make all those per¬ 
sons parties to the suit who have been de¬ 
clared to be necessary parties under the 
above rule, and after taking the statements 
of the persons who have been made parties 
take evidence that might be produced by the 

parties. , . . 

<ii> As regards Doula, the trial court should take 
a statement with regard to his whereabouts 
and as to whether he is dead or live, from 
the plaintiff and after taking the statement 
of the plaintiff and the reply of the defen¬ 
dant in this regard, take evidence and if it 
comes to the conclusion that he is alive, ne 
should be made a party. 

After going through the above procedure, the trial 
court should decide the case according to law. 

(7) We, therefore, allow this appeal, set asiae 

the judgment of both the courts and remand the 
case to the trial court with the aforesaid direc¬ 
tions. Costs of this appeal will abide the result. 
C/D.H. Appeal allowed. 
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Mir Ahmed Ali Khan, Petitioner v. State of 
Hyderabad. . 

Criminal Transfer Petn. No. 1942 of 1950, L>/- 
13-4-1951. 
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(a) Criminal P. C. (1898), S. 526 (8) (before 

amendment of 1923) — Hyderabad C».minal 
P. C., S. 494 (8) — Hearing — Meaning — 
Hearing in S. 494 (8) means first opponuaity 
after cause for transfer lias arisen. 29 Deccan 
LR 401, Foil. (Para 2) 

Anno: Cr.P.C., S. 526 N. 19. 

(b) Criminal P. C. (1898), S. 526 (8) and (9) 

(before amendment of 1923) — Hyderabad 
Criminal P. C., S. 494 (8) — Application by 
accused stating that he would apply for transfer 
— Even if Judge could decline to order stay of 
proceedings, yet he should at least have adjourn¬ 
ed the case giving reasonable time to accused 
to move the High Court. (Para 2) 

Anno: Cr. P. C., S. 526 N. 19, 22. 

(c) Criminal P. C. (1898), S. 526 — Principles 
governing cases for transfer. 

In cases of transfer, it is of paramount 
importance that parties arraigned before the 
Courts should have confidence in the im¬ 
partiality of the Courts. It is the duty of the 
High Court at all events to clear away every 
thing, which might reasonably engender 
suspicion and distrust in the Courts and so 
to promote and maintain in the public a 
feeling of confidence in the adini istration 
of justice, which is so essential for social 
order and security. It is of fundamental 
importance that justice should not only be 
done but should manifestly and undoubtedly 
seem to be done. AIR 1951 Hyd 50 (FB), 
Foil. (Para 4) 

Anno: Cr. P. C., S. 526 N. 4. 

Shanker Rao Bargaonkar, for Petitioner; 
Gopal Rao Marumkar, Govt. Advocate, for the 
State. 


CASES CITED: 

(A) 29 Deccan LR 401 

(B) 7 Deccan LR 236 

(C) 14 Deccan LR 191 

(D) ('51) AIR 1951 Hyd 50: 52 Cri LJ 273 (FB) 

• ■ - is an application for transfer of 
a criminal case comprising charges for murder 
and .other offences, now pending before the 
special Sessions Judge at Warangal. A number 
or prosecution witnesses have already been 
examined and during the course of further 
cross-examination of one of the prosecution 
witnesses, the Advocate for the accused desired 
to elicit from the witness the names of persons 
under whom the witness had hitherto worked 
as a driver. Unfortunately there was disagree- 

J “dge and the Advocate with 
tha i the Advocate withdrew from the 
E Wlsb to 'Print out that this need not 
Hfl e -. hap ? e ? ed ^ K 1S no * conducive to the 
the Bench or the Bar. On the same 
accused filed an application 
f0r t me }° , en £ a ge another lawyer. 

ca£ £ ?£* gav f J* da ? s , time and P° st ed the 
f® s * l ° l he " ext da y- It is futile to expect that 
£L® ?"u* ■? , J nurder w , he " already several wit- 

accusL h * been exandned - »t is possible for an 
! n S to engage a fresh lawyer and duly 

the X Sft t0 pr °F eed Wlth the case, within 
the next 24 hours. The accused could not engage 

't at the Court was p”! 

com rtfr^l th , the case hurry which the accused 
sS P 7A. U u nreaso " ab,e > , flled an application 
for franco* ha would «PPly to the High Court 
TuflS"S* Sr . of the case and for stay. The Special 

case 8 to d 30?l SS i e o d «in the ap ft U i )n and Posted the 
accused?™ h 0 ' °?, ? hi , ch day he ordered the 
ed t° Put in a list of witnesses to be sum¬ 


moned through the Court. On 2-12-1950, the 
Judge directed accused 2 to produce witnesses 
of his own accord. On 5-12-1950, the Court 
c..a.iuned a witness on behalf of accused 3 and 
the case was posted to 12-12-1950. On 11-12-50, 
the Judge ordered the file to be sent to the High 
Court in pursuance of the transfer application. 

(2) It is rather unfortunate that the learned 
Special Judge should have considered it fit to 
proceed with the case when the petitioner had 
categorically stated that he would apply for 
transfer. The Special Judge had held that S. 494 
(8). Hyderabad Criminal P. C. was not appli¬ 
cable to the transfer application. Section 494(8) 
corresponds to S. 526 (8), Indian Criminal P. C., 
before the amendment of 1923 and its transla¬ 
tion is reproduced below: 

Adjournment osi "11, in any criminal case or appeal 
application under L fore the commencement cf the 
this section. bearing, the Public Prosecutor, the 

complainant or the accused notifies 
to the Court leforo which the case or 
apical is feuding his intention to 
make au application under this sec¬ 
tion in reject of the case, the Court 
shall exercise the powers of postpone¬ 
ment or Adjournment given bj S. 344 
in such a manner as will adord a 
reasonable time for the application 
being made and an order being 
obtained thereon, before the accused 
is called on for Lis defence, or, in the 
ease of an appeal, before the hearing 
of tho appeal.” 


Apparently the Special Judge came to the con¬ 
clusion that the transfer application was not 
filed before the “hearing". A Division Bench of 
this Court has interpreted "hearing” in S. 494 
(8) to mean the first opportunity after cause for 
transfer has arisen (Vide — ’Tulsiram v. Sarkar 
Ah’, 29 Deccan L R 401 (A)). That being the 
atest view of the High Court, it would have 
been more appropriate to grant stay. Mr. Gopal 
Rao Marumkar, the Government Advocate has 
strenuously argued that it was competent for 
tne learned Judge to have declined to grant the 
stay, in view of the earlier rulings reported in 
— 7 Deccan LR 236’ (B) and — ‘14 Deccan 
LR 191’ (C). Technically it may be so, but the 
more advisable course for the Judge would have 
t0 T f0 J l0W th e latest ruling. Further, even 
if the Judge could decline to order stay of 
proceedings, yet he should at least have ad¬ 
journed the case giving a reasonable time to 
the accused to move the High Court. 

(3) On the merits of the application we feel 
constrained to observe that it is unfortunate 

wbh .K® Special . Judge should have proceeded 
} th this case with such unnecessary hurry as 

» ^e mind of the accused a reason- 

apiln a ct P K^ henS1 j ^^U that the Court was prejudiced 

friai Whn 1 and that he would not secure a fair 
trial. While unreasonable delay is certainly to 

sec P E" hfv V"' s , ame Ume Judges should 

themselves unwittingly do not 

«®n m ThS' B , cause ,°f unnecessary delay of litiga¬ 
tion. The learned Special Judge could have 

SS a £«* s “me to the accused to get a X* 

35 oteeeTa, tge 

a vs sgirjz: szsr * suspi! 

<fi We are conscious that in a case like thk 
where several prosecution witnesses 
examined a transfer order wiU lSd ft ftirtSS 
delay and inconvenience. Unfortunate^ U 5Sn! 
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not now be avoided in this case. It could have 
been avoided by the Special Judge himself. 
Confidence in Courts and interests of justice 
are paramount considerations and all other 
considerations are subservient. In tills connec¬ 
tion we wish to draw the attention of Judicial 
officers to the recent Full Bench ruling of this 
High Court reported in — ‘Mohd. Abdul Kaoof 
v. State of Hyderabad’, AIR 1951 Hyd 50 (FB) 
(D), wherein the principles governing cases of 
transfer have been discussed, and it has been 
laid down that 

“It is of paramount importance that parties 
arraigned before the Courts should have con¬ 
fidence in the impartiality of the Courts. It is 
the duty of the High Court at all events to 
clear away every thing which might reason¬ 
ably engender suspicion and distrust in the 
Courts and so to promote and maintain in the 
public a feeling of confidence in the admi¬ 
nistration of justice, which is so essential for 
social order and security. It is of fundamental 
importance that justice should not only be 
done but should manifestly and undoubtedly 
seem to be done.” 

These principles should be borne in mind r.ot 
only by the High Court but also by all Judicial 
Officers so that they may be on guard to see 
that no cause is given to the accused to move 
for a transfer since a transfer especially at a 
late stage always throws a burden on public 
time and finance, with its attendant inconve¬ 
niences besides affecting the prestige of the 
Court. In the result the transfer application is 
allowed and the case is transferred to the 
Sessions Judge, Warangal, for trial. 

C/V.B.B. Application allowed. 


A.I.R. 1953 HYD. 190 (Vol. 40, C.N. 88) 
MISRA C. J. AND SRINIVASACHARI J. 
Komrusetti Agayya and another. Petitioners 
v. Sub-judge, Secunderabad and another, 
Respondents. i < 

Writ Petn. No. 97 of 1952, D/- 31-1-1953. 
Constitution of India, Art. 227—Rectification 
of dereliction of duty — (Civil P. C., O. 20, R. 4 
and O. 41, R. 31). 

Where a case is set up by one party and 
there is evidence led in support of such 
case, the failure of the presiding officer of 
the Court to bestow any thought or to con¬ 
sider the matter, would be regarded as a 
dereliction of duty. Thus, disposal of a 
case on an alternative but minor ground 
without considering and giving a finding 
on the primary ground of relief sought in 
the suit amounts in law to a failure or a 
dereliction of the duty on the part of the 
Court. The High Court has ample powers 
under Art. 227 of the Constitution to have 
such defect rectified. AIR 1952 SC 179, 
Rel. on. (Para 3) 

Anno: C.P.C., O. 20, R. 4 N. 6 and 9; O. 41, 
R. 31 N. 6 and 12. 

Ramaswamy Iyangar, for Petitioners; Nar- 
simha Iyangar, for Respondents. 

CASE CITED: 

(A) (’52) AIR 1952 SC 179: 1952 SCR 519 
SRINIVASACHARI J.: This is an application 
for the issue of a Writ of Certiorari directed 
against the order of the Subordinate Judge, 
Secunderabad, as the appellate authority in 
proceedings under the House Rent Control 


Order. The applicants before us applied to the 
Rent Controller, Secunderabad, for the eviction 
of their tenant, respondent 2, on the ground 
that the house was required by them for their 
use and occupation. The petitioners averred 
that they were residing at a place called ‘Lak- 
nawara’ in Sangaredcy; that they had to leave 
the place on account of the fear of communists 
and that they had been driven to the necessity 
of having to settle down permanently in Secun¬ 
derabad and eke out their livelihood. The 
petitioners averred that they required their 
house which was in occupation of respondent 
2 for their own use to enable them to carry 
on business there. They said that they pur¬ 
chased the suit-property purposely with a view 
to settling down in Secunderabad and carrying 
on business there. It was also stated in the 
petition that when purchasing the property 
they were assured by the vendors that they 
would be given vacant possession of the pre¬ 
mises and accordingly the tenant, who was in 
occupation of the premises, was asked to exe¬ 
cute an agreement in favour of the petitioners 
undertaking to vacate the premises within one 
month from the date of the agreement. Accord¬ 
ing to them, they were entitled to eject the 
tenant both by reason of the fact that they 
required the premises for their own use and 
occupation and also on account of the fact that 
he had undertaken to vacate the premises 
within a month from the date of the rental 
agreement. 

(2) The tenant, while admitting the execution 
of the rental agreement, contended that the 
document was executed by him in ignorance 
of its contents. He stated that it was repre¬ 
sented to him that % the paper contained only a 
rental agreement and he was wholly unaware 
that in the rental agreement there was a con¬ 
dition that the premises would be vacated 
within a month from the date of the execution 
of the document. In fact he emphatically 
denied having ever undertaken to vacate the 
premises within a month. The Rent Controller 
after examining the evidence came to the 
conclusion that the petitioners had failed to 
show sufficient cause for the eviction of the 
respondent. The landlords appealed to the 
Sub-Judge, Secunderabad, and the Sub-Judge 
dismissed the appeal holding that the landlords 
had not been able to establish that the tenant 
undertook to vacate the premises within a 
month. Against this order of the Sub-Judge 
the landlords have now come before this Court 
seeking to quash the order of the appellate 
authority under Article 226 of the Constitution. 

(3) In order to exercise our powers under 
Art. 226 of the Constitution, the essential 
conditions are— 

(a) it must be shown that the authority 
passing the order had no jurisdiction to 
enquire into the matter or that he had 
exceeded the jurisdiction vested in him, 
or 

(b) that there has been a violation of the 
principles of natural justice. 

The learned counsel for the petitioners urged 
before us that the Sub-Judge failed to bestow 
anv thought on the main ground on which the 
landlords sought eviction of the tenant, viz., 
that the house was required for their use ana 
occupation. A perusal of the order of the Sud- 
.Tudge would show that he has as a matter o 
fact not considered this aspect of the case, no 
has based his order upon the other contention 
raised bv the landlords, namely, that 
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tenant was estopped from contending that 
he could not be ejected by reason of 
the fact that he undertook in the rental 
agreement (Exhibit P. 1) to vacate tne 
premises within one month. This conten¬ 
tion of the landlords was an alternative con¬ 
tention wherein they raised the plea of estoppel 
as against the tenant. We find that the Sub- 
Judge has discussed in detail about this piea 
of the landlords and has come to the condu¬ 
it sion that on the evidence this plea could not be 
> sustained. It would appear from the aDplica- 
tion before the Rent Controller that the' land¬ 
lords based their case for eviction on the 
ground of their requirement. This they sought 
to establish by evidence. Petitioner 1 and 
Lakdawala, the vendor went into the box and 
deposed about their need for occupation of the 
house, but we find from a perusal of the order 
of the Sub-Judge that there is not a word 
mentioned about this plea. Indeed, he has not 
even alluded to the evidence that was led in 
this behalf. It was urged by the learned Advo¬ 
cate for the respondent that it was not neces¬ 
sary for the Sub-Judge to deal with every 
ground raised by the landlord and that he 
could very well dispose of the case on any one 
the grounds, if the matter could be disposed 
of without reference to the other grounds. We 
reel that this argument cannot be sustained. It 
would appear that the main ground and the 
basis for the application for eviction was the 
requirement of the house by the landlords for 
their own use and occupation. The plea of 

S .k • on , ly by ! vay of an additional 
•SJffJ * hat 1S * t0 say that the landlords were 
S 11 ,! 0 e Y»ct the tenant in view of the 

!L ven by - the tenant The Primary 
the requirement of the landlords 

n1nh e i„i! hen \ h . at was the Primary ground, the 
r nn b fho C0U i^ not have dis P°sed of the case 
en fit, a . 1 * ernat , lve P |ea - It was open to him to 
conrfi Ll he Primary ground and come to a 
SSW orje way or the other. He might not 

come Wu? the eviden ,ce of the landlords and 
now „ V? 16 , c ? ncIus,on as he has done 
S' a hi * S - a l al F ea dy. there is not a word 
SSL?Th? n ‘ he 'Judgment of the Court of 
gfvea Rent % ntl0] K also omitted to 

inecessitv 6 tm! ?n the q . u ? s,10n of landlords’ 
to a faih.rJ" ’ ‘"oor opinion, amounts in law 
oarf Sri,” £ r a dereliction of the dutv on the 
' r n th?r the Re ? t Con troller and the Sub-Judge 

^ress the wfu 1 '^’ il is ? carcely necessa^to 
is set i«f ^ known rule that where a case 
!ed S ?n c P by one part y and there is evidence 

Ks d n in S g UP o P fflcer 0f t n SU ? t CaS6 ’ the *f2‘ 

consider 8 t h? ° bes ‘°^ \ ny thought or to 

dereliction 2?, e r, m , wou, d be regarded as a 
cowers under ^rt' 22 ^ fif th C ° urt bas ample 
have .he S&JSLf vide 

of 'Madras* ?Ti >loyPes ’ Association 

(4) We IL P r d ln AIR 1952 SC 179 (A). 
Sapuellatp J ni■ saside the order of the 

’ Sub^udge c h e "n^ an u ^ emand the case to the 

that he do fo into tS 8 ’■ V ?- th the dirertion 
<Wirement of question about the re- 

°f the suit nrom- landI °rds for the occupation 

Suedl 0 ^^ to . ' a w an Thf^ftio^wfu b t 

■vlr«« wjkS®* 

Case remanded. 
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A.IR. 1953 HYD. 191 (Vol. 40. C.N. 89) 
SHRIPATRAO PALNITKAR C. J. AND 
SRINIVASA CHARI J. 

Sultan Husain Khan, Petitioner v. Sat- 
narain Lai, Respondent. 

Civil Revn. Petition No. 369 of 1952, D/- 13- 
10-1952. 

Civil P. C. (1908), O. 9, R. 13 — Ex parte 
decree against several defendants — One alone 
applying to set it aside — Competency. 

Under O. 9, R. 13 there is no compulsion 
on one of the defendants against whom an 
ex parte decree is passed to make his co¬ 
defendants parlies to his application to set 
aside the decree. Where such an application, 
is made by one defendant only, then under 
the proviso to the rule a discretion has 
been given to the Court to decide whether 
the decree can be set aside as against the 
other defendants also. However, this does 
not mean that as the decree is against 
several defendants they all should be made 
parties. There is no warrant for such v 
proposition. (Para 3) 

Anno: C. P. C„ O. 9 R. 13 N. 15 Pt. 1; N. 23. 
Syed Naimullah and Rashid Siddique Hus¬ 
sain, for Petitioner; Gopalrao Ekbote. for 
Respondent. 

JUDGMENT: This revision petition is directed 
against the order of the First Judge of the City 
Civil Court, dated 28th January 1952, dismissing 
the petition of the revision petitioner for setting 
aside the ex parte decree passed against him 
(2) The respondent is absent. After hearing the 
arguments of the learned Advocate for the peti- 
tioner, we are of the opinion that this revision 
petition should be allowed. The facts briefly are 
that the respondent obtained a money decree 
against the petitioner and two others on the basis 
of a promissory note executed by all the three 
defendants. As the judgment and decree was 
passed ex parte, the petitioner sought to set it 
aside under the provisions of O. 9, R. 13 civil 

* After , due ^y. the first’ Court found 
that the service on the petitioner was not sufficient 
and Proper under the provisions of the law but 
that Court dismissed the petition on the ground 

nondfbf ot . her t wo defendants were not made res- 
pondents in the petition. This judgment was 

mh 1 app !f 1 by the lower Appellate Court 

ont 3 , qu . es f Uo ° of . Iaw to be decided is wheUier 

one of the defendants can apply for an order to 
set aside the ex parte decree. Under the provi 
sions of . Order 9. Rule 13, Civil P. C? there R. 
compulsion on the petitioner to make his c^defen 
dante parties to the petition. AU that is laid doS 

♦2 above role ^ that if the court is satisfied 
that the summons was not duly served thp mm -t 

an order siting aside "the* S&KJ 

against him upon such terms and conditions as 

Sffi£ 1 it pa K n e t . ,nt0 cou r fc or “ 

k a Proviso to this rule which 
laj* down that where the decree is Tlh ? 

trzssst sstsSM! sa 

proposition. The decree may JmSS 5 such R 
but that is „„ crlterlorf 
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A. I. B. 


petition under Order 9, Rule 13, Civil P.C. We are 
of the opinion, therefore, that the defendant who 
iias submitted the petition can submit the same 
without making the other defendants parties. We 
remand the case to the first Court and direct that 
the petition of the revision petitioner be decided 
the merits as also the question v/hether the 
decree will be set aside against the other defen¬ 
dants as well, who are not parties to the petition. 
The revision petitioner is entitled to the costs of 
this petition. Advocate’s fee Rs. 30/- 
B 7 V.S B. Case remanded. 


A.I.R. 1953 HYD. 192 (Vol. 40, C.N. 90) 
QUAMAR HASAN AND DESHPANDE JJ. 

Nawab Mohd. Razack Ali Khan, Petitioner- 
Appellant v. Hyderabad Bank Ltd. and another, 
Respondents. 

Revn. No. 375 of 1952, D/- 31-10-1952. 

Civil P. C. (1908), O. C, R. 17; O. 1, R. 10 — 
Amendment not altering nature of suit or 
adding nc;v cause of action. 

A, liquidator of certain Bank, sued B for 
recovery of certain loan. B admitted the 
loan but alleged to have pledged certain 
more shares of the same Bank. On enquiry 
A found that there was a deliberate fraud 
committed by C, husband of B, in deliver¬ 
ing and depositing those shares while C 
was the Bank’s director. A therefore, 
applied for permission to implead C as 
defendant and to make consequential 
amendments in the plaint: 

Held that A had no knowledge of these 
facts when he filed the suit and hence 
could not be said to have omitted them 
from plaint. (Para 6) 

(2) Further as the amendment did not 
alter the nature of the suit or amount to 
a substitution of a totally new case, it could 
be allowed by the Court under O. 6, R. 17, 
Civil P. C. AIR 1922 PC 249, AIR 1927 
P C 18 and AIR 1950 Mad 32, Disting. 

(Para 8) 

(3) That once the amendment is allowed, 

C was a necessary party to the suit. AIR 
1932 Cal 448 and AIR 1935 Sind 194, Ref. 

(Para 8) 

Anno: Civil P. C., O. 6, R. 17 N. 3, 4, 8. 
Raja Bahadur Bishweshwamath, for peti¬ 
tioner; Hassan Abid Ali, for No. 1; Rashid Siddiq 
Hussain, for No. 2, for Respondents. 

CASES CITED: 

(A) (’22) AIR 1922 PC 249: 48 Cal 832 (PC) 

(B) (’27) AIR 1927 PC 18: 6 Pat 323 (PC) 

(C) (’50) AIR 1950 Mad 32: 1949-2 Mad LJ 421 

(D) (’32) AIR 1932 Cal 448: 138 Tnd Cas 104 

(E) (*35) AIR 1935 Sind 194: 158 Ind Cas 814 

ORDER: This application in revision is 

directed against the order of the learned First 
Judge, City Civil Court, Hyderabad, dated 
22-3-1952 allowing the plaintiff to amend the 
plaint in terms of his application of 7-1-1952 
and add the petitioner as party defendant in 
the suit. 

(2) The plaintiff, the Hyderabad Bank in 
voluntary liquidation orieinally instituted the 
suit* again? ♦ Mrs. Hasan Banu, opponent 2 for 
recovery o' a demand loan amounting to Rs. 
30,957-4-2. Mrs. Hasan Banu admitted the loan, 
but demurred as to the number of shares 
alleged to be pledged with the plaintiff. She 


asserted that in addition to hundred old shares 
of Sirpur Paper Mills and two hundred' new 
shares of the same Mill, she had pledged 
another three hundred old shares of Sirmir 
Paper Mills and in support of this allegation 
she relied on a receipt apparently purporting 
to oe given by the plaintiff Bank. The plaintiff 
categorically denied the truth of this statement 
in his rejoinder stating that the receipt filed 
by the defendant did not relate to any trans¬ 
action with the plaintiff Bank, that it was 
neither on the printed form of the plaintiff 
Bank nor did it bear the .signature of anv 
proper officer for or on behalf of the Bank It 
was further submitted that a deliberate fraud 
was sought to be perpetrated on the plaintiff 
by the defendant (if one of that name existed 
and was a real person) and Nawab Mohd 
Razak Ali Khan who was the Director and 
later the Managing Director of the Bank. In 
order to create evidence in the books of the 
Bank regarding deposit of three hundred old 
shares of Sirpur Paper Mills, the said Nawab 
taking advantage of his connection with and 
official position in the Bank managed to tam¬ 
per with the register of the Bank in a clumsy 
manner which betrayed itself. For this reason, 
the plaintiff suspected that Hasan Banu was 
not a real person and that Nawab Razak Ali 
Khan had for his own ends got an account 
opened with the Bank fictitiously in the name 
of the said Hasan Banu and he himself or 
someone had been fictitiously signing as Hasan 
Banu and the said Nawab had been attesting 
oil such signatures, delivering shares, taking 
them back, receiving and making payments 
himself and perhaps having the benefit of all 
the said monies himself. Neither the father’s 
name nor husband’s name of Hasan Banu was 
furnished to the Bank; nor the address was 
piven in the books as care of Nawab Mohd. 
Razak Ali Khan. 

(3) Reproducing these allegations in a sepa¬ 
rate application of 7th January 1951 the plain¬ 
tiff asked for permission to implead Nawab 
Razak Ali Khan and make consequential 
amendment in the plaint. The defendant and 
Nawab Mohd. Razak Ali Khan resisted the 
application on various grounds the principal 
ones being that he was neither a necessary nor 
a proper party to the suit and that the addition 
of the proposed fresh party and consequential 
amendment of the plaint would alter the 
character of the suit. 

(4) The learned First Judge on a careful 
consideration of the whole matter in the light 
of the materials on record before him overruled 
the contentions advanced by the opposite par¬ 
ties and holding that the proposed amendment 
and addition of the Nawab as party defendant 
would not change the character of the suit, 
allowed the plaintiff’s application. 

(5) It is against this order Nawab Mahamed 
Razak Ali Khan has come up in revision. The 
learned Advocate for the petitioner argued that 
the learned Court has erred in allowing the 
proposed amendment and addition of the peti¬ 
tioner as defendant, because a new case was 
set up on fresh facts, which facts were available 
even when the plaint was filed and that if 3 
new case cannot be allowed to set up, tne 
addition of the petitioner would become super¬ 
fluous and not covered by the provisions or 
O. 1, R. 10(2), Civil P. C. The learned Advo¬ 
cate for the petitioner cited — ‘Ma Shwe Mva 
v. Maum? Mo Hnaunc’, AIR 1922 PC 249 (A 
and — ‘Ram Saran Mandar v. Mahabir Sanu 
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AIR 1927 PC 18 (B) in support of his conten- in 1912 and when they came up to appellate 
tion that under the guise of amendment a new Court they applied and obtained, an amendment 
case cannot be allowed to be set up. For the basing their claim upgn a contract made in 
nmnosition that if available facts are not made 1903. His Lordship on these facts observed: 


Cd-jtS 1 .U****" * -- --- w — — v —i' • ~ ^‘ v**w 

proposition that if available facts are not made 
part of the plaint as originally tiled, the intro¬ 
duction of fresh facts so as to make out a new 
case is not permissible, he relies on — ‘Gopala 
Krishnamurthi v. Sredhara Rao’, AIR 1950 Mad 
32 (C). To show that the petitioner is neither 
a necessary nor a proper party to the suit 
reliance is placed on — ‘Banvihari Mukerji v. 
Bhejnath Singh’, AIR 1932 Cal 448 (D) and — 
‘Mukhi Jeramdas Jethanand v. Tikhmal Mul- 
chand', AIR 1935 Sind 194 (E). 

(6) The first point to be considered 
is whether the plaintiff, at the time of 
the institution of the suit, had knowledge 
of those facts which he seeks to bring 
on record by means of an amendment of 


1903. His Lordship on these facts observed: 
“The real question in controversy between the 
parties in these proceedings was the exist¬ 
ence and character of an agreement alleged 
to have been made in 1912 for the delivery 
of certain sites of oil specified and identified 
by the numbers stated in the plaint, which 
could only have been delivered in respect of 
that subsequent bargain. When once that 
contract has been negatived to permit the 
plaintiff to set up and establish another and 
. an independent contract altogether would in 
their Lordships' opinion, be to go outside the 
provisions established by the Code of Civil 
Procedure." 


on record by means of an amendment of (8) It will be seen that these facts are very 
the plaint. As already stated the suit is brought different from those in the present case. Simi- 

by the liquidator in the name of the Bank. He terly the case of — ‘Ramsaran Mandar v. 

was a complete stranger to the suit transaction Mahabir Sahu', (B) is distinguishable on facts, 

until the Bank went into voluntary liquidation There the whole case was sought to be altered 
and the present suit had to be brought in the at the time of argument in the Privy Council, 

discharge of his statutory duties. For the The reason for the rule enunciated by the Privy 

purposes of the suit he could naturally rely on Council appears to be that the substitution of 
the apparent tenor of the suit documents and a totally new case in place of the original one, 
entries in the books of the Bank. When the cannot be said in any sense to be an amend- 
defendant produced a receipt to support her ment of the original claim. No such considera- 
allegation that she had, in addition to the tion arises in the present case. ‘The original 
shares mentioned in the plaint, pledged three claim has not been altered. What is intended 
hundred shares of Sirpur Paper Mills, the to be made sure is whether the original defen- 
liquidator was put on inquiry and made a close ciant has entered into a bona fide transaction 
scrutiny of the whole environment in which or her husband has been piampulating in her 
the suit transaction was brought about. In the name for ulterior motives taking advantage of 
Bank's books and other necessary papers the his official position in the Bank and on which 
husband's name or that of the father of the of them the liability is to be fixed. In this 
defendant was not mentioned except that she view of the matter, we need not discuss the 
\ could be contacted through the petitioner. It oases cited by the learned Advocate of the 
1 ls admitted that defendant is the wife of the petitioner in support of the proposition that 
petitioner. In these circumstances, it seems the petitioner was nof a necessary party Those 
difficult to predicate of the liquidator. that he rulings also are distinguishable on facts Once 
had pre-knowledge of facts and omitted it to jt is held that amendment allowed was not 
state them in the plaint. This aspect of the beyond the competence of the Court below the 
case, therefore, distinguishes it from the Madras petitioner becomes a necessary party * The 

Case rpfprreH ahnve result ic _* 


case referred to above. result is tl 

(7) The other argument that the amendment dismissed, 
would alter the character of the suit though C/D.R.R. . 
at first it appeared plausible to us, yet on 
lurther consideration seems to be devoid of 
substance. Even after the amendment the suit a t p 
remains a suit • for money had and received. ** ** 

R - civ il P. C. states that all such . 

amendments shall be made as may be neces- ^ 

sar y for the purpose of determining the real Narsimg< 
question in controversy between the parties. Baghade a 
Um♦u bt * ther , e are auth <>rities which clearly Revn Pe 

l™ 11 * he exercise of this right; an instance of civil P 

?2?.°L SU $_.cases is to be found in - ‘AIR pL 1 ™ Ll 


that ^ revision SE'a^WrS 
dismissed. There will be no order as to costs. 

C/Djt.R. . Revision dismissed. 

A. I. R. 1953 HYD. 193 (Vol. 40, C. N. 91) 
PALNITKAR C. J. 

AND SRINIVASACHARI J. 

Narsimgeer, Petitioner v. Satyanaravan 
Baghade and another. Respondents ^ 

Rcvn. Petn. No. 23 of 1951-52, D/- 22-9-1952. 

£.£• 9: 21 * 5? and 60 - 


Yoo,°L such caseS is t0 be found in - ‘AIR ?1, Rr. 59 and 60 — 

i??, 2 PC 249 (A), where Lord Buckmaster „ J" hen entitled to lead evidence. 

astuf judgment ° £ the privy coundi wSat'asse?* ® 

but provisions ggL*® “ Merest in the attached^ 


J_|. , rrilvlC LA/1U DULAlIldSiter 

delivering the judgment of the Privy Council 
declares that: 

AU rules of Court are nothing but provisions 
intended to secure the proper administration 
ti<J U ui?? * s> therefore, essential that 
n/r , be made to serve and be sub- 
”i a ™ te J t0 that purpose, so that full powers 
■or amendment must be enjoyed and should 
W 8 n S be hberally exercised, but nonethe- 
i e i! "»P°r r has yet been given to enable 

fnr Su ct cause o£ action to be subsUtuted 
^ e n °tber nor to change by means of 
amendment the subject-matter of the suit." 

toethl™ T ,or u S are -, no doubt, very wide, but 
fi of be **94 “ connection with the 

SnaL^L^f Whlch * sh0 . w that parties 

nginaily sued in respect of a contract made 
1958 Hyd/25 & 26 
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Anno: C. P. C., O. 21 R. 59 N. 2. 2) 

Bishambar Dayal, for Petitioner 
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debtor is in possession of the attached house, is 
his possession to be considered to be on his own 
behalf or some other person lor the purposes of 
the same order. The brief facts of the case are 
that the petitioner ootamed a decree against one 
Dayalpuri and attached the house in question in 
execution proceedings stating that it belongs to 
the judgment-debtor. The respondent Satyanara- 
yan Baghade obtained a money decree against 
respondent 2, Narendapuri and attached the same 
house in execution of his decree stating that it 
belonged to Narenarapuri. The house has now 
been put up for sale. The petitioner submitted 
his petition in the lower Court under O. 21. R. 
58 stating that in view of the decree of tire High 
Court declaring that the house belonged to Dayal¬ 
puri he has an interest in proving that the 
house belongs to Dayalpuri and therefore was not 
liable to attachment in execution of a decree 
against Narendapuri. The lower Court rejected 
the petitioner's claim without making any enquiry 
into his allegation on the preliminary ground that 
the petitioner is neither in possession of the at¬ 
tached house nor does he claim to be in posses¬ 
sion of the attached house. We are unable to 
agree with the opinion of the lower Court. 

(2 1 For the purposes of Rr. 59 and 60, the fact 
which the petitioner has to prove is either that 
he has an interest in the attached property or 
is in possession of the same. The lower Court 
has obviously failed to observe that even if the 
petitioner has an interest in the attached property 
he has a right to lead evidence. Under Rr. 59 
and 60, Civil P. C. it is clear that if the peti¬ 
tioner is able to prove his .claim that he has a 
decree against Dayalpuri and that the house be¬ 
longs to Dayalpuri, he can always succeed. Thus 
both for the purposes of Rr. 59 and 60 the peti¬ 
tioner has, in our opinion, a 'prima facie' case 
to prove. We, therefore, set aside the order of 
the lower Court and direct that proper enquiry 
should be made into the claim of the petitioner. 
We allow costs to the revision petitioner. Advo¬ 
cate’s fee Rs. 30. 

B/V.S.B. Revision allowed. 


A. I. R. 1953 IIYD. 194 (Vol. 40, C; N. 92) 

MISRA C. J. 

Mohd. Akbar Khan, Petitioner v. Jaswant 
Rao and others, Respondents. 

Rovn. Appln. No. 737/B5/2 of 1952-53, D/- 
2-12-1952. 


Civil P. C. (1908), S. 115 — Wrongly casting 
of issues and burden of proof is not ir¬ 
regular exercise of jurisdiction. 

Where a perverse decision is given 9 r a 
conscious departure from the true princi¬ 
ples of law is made,—such cases are of very 
rare occurrence — different principles are 
apolicable. (Paras 1, 2, 3, 4) 

Anno: Civil P. C., S. 115 N 9, 12. 

Jalil Ahmed, for Petitioner. 

CASES CITED: . 

(A) (’17) AIR 1917 PC 71: 44 Ind App 261 

(PC) 

(B) (1900) 27 Ind App 216: 25 ®°J? 

(C) (’83-84) 11 Ind App 237: 11 Cal 6 (PC) 

ORDER: This is an apnlication in revision 
under S. 115, Civil P. C. The suit is still pend- 
ing decision in the Court of the learned Mun- 
siff of Parbhani. The complaint is about the 
nature of the issues framed by him. It is said 
that the learned MunsifT has cast the issues 


wrongly inasmuch as he placed the burden of 
proof on the applicant without justification. 

The first point which has to be considered 
in this case is whether in wrongly casting the 
burden of proof on the applicant, the learned 
Munsiff can be said to have committed an error 
of jurisdiction within the meaning of S. 115, 
Civil P. C. The Section, it is well known, is 
the definitive of the scope within which the 
revision power of a High Court can be exer¬ 
cised. As observed by their Lordships of the 
Privy Council in —‘Balakrishna Udayar v. 
Vasudeva Aiyar’, AIR 1917 PC 71 (A), the 
Section applies to jurisdiction alone. It is not 
directed against conclusions of law or fact in 
which the question of jurisdiction is not involv¬ 
ed. Once it is conceded that Court had the 
requisite jurisdiction to decide the matter, it 
is wholly immaterial for the purpose of the 
Section whether the decision is right or wrong 
on merits. Reference in this connection may be 
made to the well-known passage in the pro¬ 
nouncement of Lord Hobhouse in —‘Malkarjun 
v. Narhari’, 27 Ind App 216 (PC) (B): 

“In so doing the Court was exercising its ju¬ 
risdiction. It made a sad mistake it is true; 
but a Court has jurisdiction to decide wrong 
as well as right. If it decides wrong, the 
wronged party can only take the course pre¬ 
scribed by law for setting matters right; and 
if that course is not taken the decision, how¬ 
ever wrong, cannot be disturbed.!’ 

(2) The earliest case in which the matter 
was considered is —‘Amir Hassan Khan v 
Sheo Baksh Singh’, 11 Ind App 237 (PC) (C). 
Their Lordships there remarked: 

“The question then is, did the Judges of the 
lower Courts in this case, in the exercise of 
their jurisdiction, act illegally or with mate¬ 
rial irregularity. It appears that they nad 
perfect jurisdiction to decide the question 
which was before them, and they did decide 
it. Whether they decided it rightly or wrong¬ 
ly, they had jurisdiction to decide the case; 
and even if they decided wrongly, they did 
not exercise their jurisdiction illegally or 
with material irregularity.” 

It follows that when the Court has exercised 
its jurisdiction in the prescribed way but its 
conclusions on merits are challenged recourse 
cannot be had to S. 115. CivilIP. C., f° r redres 
of the wrong since the Court ^nnot be said 
to have acted illegally or with ™ a * e " a \ 
laritv in the exercise of its jurisdiction 
onlv decides wronglv; but does not necessarily 
exercise its jurisdiction wrongly. 

(3) There have been, it is true, occasia " a 
departures from this rule in view of some.hart 
cases and I am aware of decisions where it na. 
I,eon said that where issues are framed wrong- 
lv or their burden has been misplaced, it may 
be deemed to constitute irregular exerdseof 
iurisdiction inasmuch as the error isbasica 

it cannot be rectified except after great acg 
if the aggrieved party is forced to a t ti^ 
after the decision of the suit I regret ^ a 
not able to reconcile myself to that vnew. 
may, of course, at times, happen that a per 
vers^ decision is given or a consctous depar¬ 
ture from the true principles of la*. « n, and 
Such cases are of very rare orriiPrinciples. 

have to be determined on Jrror in do- 

Cases where there is a bona fide error^ ^ 

riding ouestions of law or fact turisdi©* 
under it. and if there is no question of P ■ r 
Mon arising in them, they do not fall u 
S. 115, Civil P- C. 
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(4) In the present case, I can find no justi¬ 
fication for holding that there is any irregula¬ 
rity in the exercise of jurisdiction. I regret 
therefore, I am unable to admit this applica¬ 
tion. 

(5) The application is rejected summarily. 

B/R.G.D. Application rejected. 


A.I.R. 1953 HYD. 195 (Vol. 40, C. N. 93) 
SIADAT ALI KHAN J. 

Hussain Bin Ali and others, Plaintiffs v. 
Salah Bin Ahmed and others, Defendants. 

Suit No. 4f/5 of 1358F, D/- 3-7-1951. 

(a) Muhammadan Law — Wakf — Sbafei 
School. 

A wakf-alal-aulad simpiiciter is recog¬ 
nised as perfectly valid and the mere fact 
that there is no provision in it, either 
express or implied, for an ultimate gift to 
poor or charity cannot render it invalid. 

(Para 4) 

(b) Muhammadan Law — Wakf — Shafei 

School — Acceptance of wakf by beneficiaries 
cannot be deemed to be a condition for its 
validity. (Para 5) 

(c) Muhammadan Law — Wakf — Shafei 
School — Wakf contingent on death of wakif 
— Validity. 

According to Shafei School of Muham¬ 
madan Law though it is a condition of the 
validity of the wakf that the wakf should 
be unconditional and absolute without be¬ 
ing contingent upon any future event, still 
if it is made contingent upon death of 
wakif it is deemed to be valid. Though 
such a wakf is deemed to be valid, still 
it is regarded at least partially a will, in¬ 
asmuch as it can be revoked like a will, 
and like a will can only be enforced to the 
extent of a third of the donor’s property 
only and if it were in favour of an heir the 
consent of other heirs is required for its 
validity. (Para 7) 

Held upon a construction of the wakf as 
a whole that it was not a contingent wakf 
and it contained all the conditions neces¬ 
sary for creation of wakf. The mere state¬ 
ment of the wakif in it that the will he has 
already made or the will that he may make 
in future will be binding on beneficiaries 
cannot be validly deemed to be' a revoca¬ 
tion of a very solemnly created wakf. The 
wakf was irrevocable and could be enforced 
during the lifetime of the. wakif. 

. (Paras 8, 9) 

(d) Trusts Act (1882), S. 1 — Rules regulat¬ 
es trusts cannot be applied to Muhammadan 

No proof that certain property was 

SKK?* by e w ^ df 0 “t o * income of endowed 
— Such property not dedicated ex- 

rr^i L by £i tenn f " ords ^ intention of 
~ Such property cannot be fol- 
1 40154 property — (Muhammadan Law 

Annof Trusts Act, S. . N. 3. <P ™ “> 

IfSwSSffS, Kda'Ss PWnUflS; «« 

CASES CITED; 

(A) (’93) 20 Cal 128 


(E) (’40) AIR 1940 Cal 417: ILR (1940) 2 Cal 
189 

(F) (’32) AIR 1932 Oudh 71: 135 Ind Cas 372 

(G) (’32) AIR 1932 PC 81: 59 Ind App 74 (PC) 

(H) 34 Deccan LR 412 

(I) (’45) AIR 1945 All 261: ILR (1945) All 818 
(FB) 

(J) (’44) AIR 1944 Oudh 291: 20 Luck 6 
JUDGMENT: In tins suit for account and 

injunction tne four plaintufs have sued their 
grand-iutner, Salan Bin Anmed. with some other 
relatives. They allege tnat Salah Bin Ahmed 
has dedicated certain properties by two valid deeds 
of Wakf dated 16th Farwardy 1346 F. and 5th 
Khurdad 1351 F; that these deeds are deeds of 
WAKF-ALAL-AULAD conferring on them the 
right to the usufruct of the property; that the 
grand-lather is not allowing them to derive any 
benefit from the properties; that, on the other 
hand, he is thinking of alienating them and, 
therefore he should be restrained by an injunction 
from alienating the property and compelled to 
account for its usufruct: and when this is done 
they should be awarded their share. In reply 
the defendants have denied that the abovemen- 
tioned deeds were deeds of WAKF-ALAL-AULAD. 
They allege that the deeds were mere wills and 
have been revoked by their author. The following 
issues were framed by my predecessor on 13th 
Dai 1359 F. corresponding to 13-11-1949 A. D. 

“I* Whether tne suit is maintainable without 
the sanction of the Prime Minister, H. E. H. the 
Nizam's Government; 

2 . Whether the valuation of the suit is correct 
and proper Court-fees have been paid; 

3. Whether the plaintiffs have any right of 
action. 

4 - Are deeds dated 16th Farwardy 1346 F. 
and 5th Khurdad 1351 F. Wakfnamas but are 
wilis and are therefore, unenforceable during 
the lifetime of the defendant* 

5 ' S h U ef ™ dant 1 0811 revoke the deeds 
dated 16th Farwardy 1346 F. and 5 th 

Khurdad 1351 F. and whether they have been 
cancelled because of his revoking them 1 
\W*e h er having regard to the content of 
the deeds the plaintiffs have any right to 
account and whether the plaintiffs can get 
during the lifetime of defendant 1 £ v 

7 metoe/ tS e JT dlnB stat€ment of account; 
7 ' 1116 houses mentioned in lists B 

and c were purchased or taken on mortage 
by defendant l from the income of the 
endowed property and’as’such this property 
comes within the meaning of eJdowTpr£ 

8> , ^ e ? er J? c e doci ™ent dated 5th Khuidad 
1351 F. was executed du ring th#* i]i« oco 

9 Whethe^th T hen he had des P aired of life* 

C , tac0me of the endowed propSty 

HJUSf* ta Para - 5 of Plaint VS 

10 entitled?" rclief are toe Plaintiffs 

InSMeS^tTan^ fh? 
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ably argued by the learned advocates of the 
parties, and the only question on which they 
laid emphasis was whether having regard to the 
tenets of the Shafei Law the Wakfs are valid. 
It is admitted that the parties follow the Shafei 
Law. As already stated, the case was well argued 
and reference to over 70. original books of highest 
legal authority on Shafei Law was given by the 
parties; in addition, a large number of cases 
decided by the Indian High Courts were also cited. 
I have perused the original Arabic books referred 
to and also the Case Law and studied the whole 
question in the light of the record and state my 
opinion below. 

(2) The learned advocate for the defendants 
has argued the following four points: 


aforesaid sons, if any of them dies without anv 
issue, his share will devolve upon the other 
sons. This Wakf property will be endowment 
upon my sons and their issues; and nobody 
else will have any right in it. 

Towliath (Supervision)’: The supervision of 
this endowed property will pertain to the 
seniormost among my sons and issues who 
would reside in Hyderabad provided that their 
conduct, integrity, trustworthiness and bona 
fides is admitted and, when they leave Hydera¬ 
bad they will have power to appoint any 
trustworthy person as Agent and to entrust 
him with th^ administration of the work as 
also with the repair and maintenance, etc, of 
the endowed property. 


1. The object of the Wakf is benefit to the 
poor but here the property was bestowed upon 
the family to the exclusion of the poor and, 
therefore, the alleged Wakf is invalid; 

2. That in Shafei Law it is necessary that all 
the beneficiaries should accept the Wakf; 
that here there was no such acceptance nor 
even an oiler and hence the alleged Wakfs 
are invalid; 

3. That the enforcement of the Wakfs have been 
made contingent on the death of the Wakif, 
that is, defendant 1 ; for the income of the 
endowed property has been bestowed upon the 
family after the death of the donor and, 
therefore, the Wakfs here are similar to a 
will entailing the power of revocation; and 

4. That if the power of revocation is reserved 
in a deed of Wakf, the Wakf becomes void; 
and as such a power is reserved in the docu¬ 
ments under consideration, the Wakfs are 
void. 

(3) As this case has been much contested, it will 
be advisable to translate the operative portions 
and important recitals of the two deeds under 
consideration, which are Exs. A-5 and A-6. 

Ex. A-5 is headed as ‘Wakfnama’ and runs as 
follows: 

“I, Salah Bin Ahmed Mohsin Lahamdi, resident 
of Chatta Bazaar adjacent to Nawab Salar 
Jung's Devdi, Jamadar of Arabs, write in full 
possession of reason and senses and without 
4 force of coercion and of my own free-will ana 
volition that, the following two houses which 
are my own property to the exclusion of any¬ 
body else and which are in my full possession 

and disposal. 

(here comes the description of the two houses) 

. and the 

lands adjacent to them are hereby dedicated as 
WAKF-ALAL-AULAD in accordance with the 
Moslem Law and in the path of God. The 
income of the endowed houses and the land 
should be spent first in the maintenance of 
the houses and the land and the residue should 
be spent upon the subjects of the Wakf. 
Subjects of the Wakf. 

Living sons:—(1) Ewaz Bin Salah, (2) Mohd. 

Bin Salah, (3) Ahmed Bin Salah; 
and (4) sons of the deceased sons Umar Bin 
Salah and Ali Bin Salah 
and their soas and the issues of all of them, 
generation after generation, as long as they 
exist and whether they remain in Hyderabad 
(Deccan) or Hazarmouth or any other place. 
All the sons should get equal shares, i.e. l/5th 
each of the residue of the income of the endowed 
property which will devolve after them upon 
their male and female issues in the proportion 
of 2 shares to male and 1 share to female; 
but the issues of the daughters will not get 
any share in the endowed property. Of my 


'Control of the endowed property’: Every 
person from the subjects of the Wakf shall have 
the right to demand accounts of the income of 
the endowed property and check and audit 
them whenever he likes whether the Mutavalli 
may be from the sons or a stranger. On the 
above conditions I have endowed the aforesaid 
property on my sons and their issues till they 
remain, as a valid legal and perpetual Wakf so 
that the property will not be sold or given in 
gift or transferred and nobody can be its owner. 
Thus dedicating the property with all the legal 
and Sharai conditions on the aforesaid sons, I, 
myself, as long as I live, will keep it in my 
possession and disposal and will be its Superin¬ 
tendent and Mutavalli and after my demise 
the supervision and the distribution of the 
income, etc. may be arranged in the manner 
described above. 

NOTE: If in my lifetime I do not build the 
dilapidated house on the east of the endowed 
house No. 6901, adjacent to Nawab Salar Jung 
Baradari, then, out of my estate, before it is 
distributed, Rs. 10,000/- should be set apart and 
the house built up by the Mutavalli and Exe¬ 
cutor; and as to the rest of the estate it will 
be the bounden duty of my Sharers (heirs) to 
abide by the directions of God and Prophet and 
my will which is now made or which may be 
made in future. I have written these few words 
as Wakfnama before all the persons present so 
that it may be of authority in future. God 
suffices us. 

Dated: 16th Farwardy 1346 F. 

NOTE: The will which I have made separately 
or which I may make in future will have to be 
acted upon by the subjects of the Wakf.” 

Sd. Salah Bin Ahmed. 


‘Witnesses’: 

(four in number) 

The Wakfnama of 5th Khurdad 1351 F. is in 
xactly the 6ame words as the Wakfnama I have 
lescribed above, except that, instead of two 
louses five houses have been dedicated in it. 
Ixactly the same words have been used in the 
atter Wakfnama upto the note ending "will have 
o be acted upon by the subjects of the Wakf & 
hen an explanation is added which runs as 
ollows: 

"It mav be explained that out of the houses I 
have dedicated by my Wakfnama dated I5tn 
Farwardy 1346 F. one house situate inside Deim 
Darwaza has been taken over by the C. l- 
for public purposes, and that I h ^ve purchased 
in its place houses Nos. 6717 and 6718 situate 
in Hvderguda and also two more houses Nos. 
114/97/8B and 115/97/7B in Mukharab GunJ 
street and have dedicated all these-p^ToUath 
written this Wakfnama. II 
of this Wakfnama comprising the houses m 
tioned previously and specified here to my 
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Ahmed Bin Salah as he is most suitable and, 
therefore, as stated above he should after my 
demise act as Mutavalli of the endowed pro¬ 
perty till he lives and after him the person who 
would be suitable.” 

Dated: 5th Kurdad 1351 P. 


'Witnesses’: 

(four in number) 


Sd. Salah Bin Ahmed. 


(4) The real question is the interpretation cf 
these Wakfnamas so as to judge their validity; 
and the four points made by the learned advocate 
for the defendants invite attention to some of 
the important points involved in their interpre¬ 
tation. Thus point No. (1) is that as no benefit 
has been reserved for the poor, the Wakfs under 
consideration cannot be deemed to be valid; for 
whether before the Mussalman Wakf Validating 
Act of 1913 or after it, it has been almost un¬ 
animously held by all the Indian High Courts that 
for a valid Wakf an ultimate gift to charity 
should expressly or impliedly be given; otherwise 
the Wakf cannot be deemed to be valid. No 
doubt as held by the eminent Judge, the late 
Amir Ali, in 20 Cal 128 (A), the mere use of the 
word 'Wakf implies an ultimate gift to the poor 
and endowment in favour of one’s family is 
also regarded in Muslim Law as charity; but 
this view has not prevailed and the High Courts 
of Allahabad,—'IrfanAliv.Official Receiver', AIR 
1930 All 837 (B), — ‘Mt. Rukiah Begum v. SarajmuT, 
AIR 1936 All 404 (C); Calcutta —'MasudaKha- 
tun Bibi v. Mohd. Ebrahim', AIR 1932 Cal 93 (D); 
—'Mohd Ali v. Dinesh Chandra', AIR 1940 Cal 417 
(E) and Oudh — ‘Sheikh Ramzan v. Rahmani', 
AIR 1932 Oudh 71 (F); have held that no ultimate 
gift to charity can be deemed to be implied, 
where none is named, from the mere use 
of the word 'Wakf. The Privy Council has also 
taken a similar view. — 'Gulam Mohd v. Gulam 
Hosain’, AIR 1932 PC 81 (G). In the Wakf under 
consideration, there is not only no express limi¬ 
tation in favour of the poor, but there is also 
no implied reservation, as the Wakif has expressly 
stated ‘the Wakf property will be endowment upon 
my sons and their issues; and nobody else will 
“Jf rtght in. if. Thus having regard to the 
Indian decisions the Wakf documents cannot be 
t ? l be val l i l d - But there appear to be other 
cw the parties are governed by the 

o«fh the numerous works of highest 

Affiad 1 slmniMf b ? b0th the parties ’ Wakf-Alal- 
Nnnf ®! mpliciter is recognized as perfectly valid. 
ftn evnr f * hese authorities make any mention of 
“express or implied ultimate gift to the poor 

^k t S%K l n I1 t^ a i l , k by We£ e Om£ 

18 °* Al-Mughnl-ul-MuhtaJ, by 

VoL 5» P- 368 - These autho- 
rities show that if a property is dedicated on Zaid 

and nothing further is said after Zaid it' will be 

Wakf on the poor.) endorse the view that on 

m ° 34 W n beC ° me tte beneficia- 
P. 414 took similar view. Sto “t SLs tastt? 

£ ebruar y that JaboTaS^blfoS 

the advent of the Constitution. Numerous Acte 

™h K 'aTS 

hf T the pure Shafei Law, and having 
r^ard to it I cannot hold that the Wakf docif 
ments under consideration are Invalid because of 
omission in them of any ultimate gift to thlfpoo! 


whether express or implied. In the result, this 
argument of the learned advocate for the defen¬ 
dant is rejected. 

(5) The learned advocate for the defendants 
laid great emphasis on his second point and it 
is in his argument on it that he has cited most 
of the original Arabic authorities, a reference 
to some of them will be found in the margin.* 

He has arg-ued that according to Shafei 
Law, acceptance of the Wakf is necessary 
when the Wakf is in favour of a speci¬ 
fied person or persons: that the accep¬ 
tance should be just after the utterance of the 
words creating the Wakf and should be by all 
the persons on whom the endowment is made. 
I have carefully checked these statements and 
I do not agree with them. The founder of the 
Shafei School of Muslim Law, Imam Shafei, 
himself has stated in his work UMM that Wakf 
is among those transactions which are unilaterally 
complete as soon as the words making these tran¬ 
sactions »are uttered. This clearly rules out 
acceptance: but then it is said that if his two 
eminent disciples, viz.. Imam Rafei and Imam 
Nuwi are agreed upon any point, thev are to be 
followed in preference to what Imam Shafei is re¬ 
ported to have said as they, being eminent 
lawyers and greatly conversant with Imam 
Shafei's works and reasoning, are eminently fitted 
to say what really Shafei has said. Granting 
even this the texts do not uniformly show that 
Rafei and Nuwi are agreed on acceptance being 
a condition for the validity of a Wakf. They 
show that according to the accepted report only 
Rafei has laid it down as a condition, while 
Nuwi has agreed with him in his work Mifihaj, 
but differed from him in his work known as 
Rowza. And it is agreed that if there are diver¬ 
gent views on any question of law in the various 
works of Nuwi, then the views expressed in 
Rowza are to be preferred to those expressed in 
MinhaJ. To detract from the weight of this diver¬ 
gence between Rafei & Nuwi it Is argued that though 
acceptance is not made a condition of the validity 
of the Wakf in Rowza, still the chapter in which 
Nuwi has expressed himself thus is the chapter 
on theft, whereas he has made acceptance a con¬ 
dition in Minhaj in the relevant chapter on 
Wakf: and therefore, Minhaj is to be preferred 
in this particular case. It is not necessary for 

,1 e ? lde bet ^ e ! n t ? ese m,es of preference: 
suffice it to say that not only many later Jurists 
have come to the conclusion that acceptance Is 
not a condition of the validity of Wakf, but tha t 

* (Kilabul-Umm by Imam Shafei Vol. Ill, p. 274 
o£ th f 'i?, Wwad a comme ntary on Irshad by Imam 
p - 462 Farwald Mukkiah by Allamh 
Syed Alwi p. 41, (1317) A. H. Edition at Mecca); 
Gaijure? commentary on Minhaj; Bag-Yatul-Mul 
by M° hd - Abdur Rahman, known 
^ a karia Ansari’s commentary on 
Ibnul. Wardls Albahat; Syed Omar Barakat’s 

SherbaW^l-MXj „? 

s commentary Nihayatul-Muhtaj; 
Abdul Hained Sherwani Tnhfatul 
Muhtaj (itself a commentary of Nuwi's Minhah- 
Mugni-ul-Muhtaj, a commentary of Minhaj & 
tabul-Anwar by Imam Yusuf Al-arad-baili- Su- 

Tffilab' hSJES?* commentary on Minhaj-ut- 
Tunab, Kltab-ur-Rahmatul Ganlyal by Ibn Ha- 

Zakaria Rawza-ut-Talabir; Syed Alvi- 
ul-SakkaJ’s Fathul-Mubean); (Minhaj’s com 
mentary Tahfatul-MuhtaJ; iSajul-TullSs 
commentary, Fathul-Wahhab; mS coSK 

Irshad ’s commentary Fattud 
T^^ d Ibn Ha ^ ar l Imam Safei’s Umm 1 Ahu 
Ishak Shlrazi's Kitabul-MohazzTb) 
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they have also scrutinised the grounds of both 
the divergent views I will lirst quote one or 
two Arabic texts to show that acceptance is not 
a condition and then a text or two in winch 
the grounds lor the divergent views are stated. 
Thus it is stated in Fathul-Wahab, a commentary 
on Minhaj-ut-Tullab, Vol. I, p. 292 that: 

“Conditions for the validity of Wakfs are 
permanence and tne dedication being absolute 
and unconditional; acceptance even irom a 
specified person is not a condition; lor a Wakf 
is made with the intention 01 seeking nearness 
to God. What I have stated above about a spe¬ 
cified person is reported irom the majority and 
it nas been preferred and adopted in Rowza in 
the chapter on theft, and also in the commen¬ 
tary on Wasit wnere it is based on the autho¬ 
rity of a text of Shafei; & Awzae and others have 
stated also that that is the accepted view. It is 
stated also that acceptance is made a condition 
from a specihed person lor the reason that it 
(Wakf) is conferring of ownership; «and this 
was the original view". 

In Fathul-Jawad, a commentary on Sharhul- 
Ir-shad at p. 460; after stating that acceptance 
is a condition for the validity of Wakf on the 
authority of Minhaj, it is stated further that: 

“In Rowza, in chapter on theft (non-acceptance 
and) non-rejection (by beneficiaries) is preferr¬ 
ed and it is stated further that condition for 
the validity of Wakf is that it should not be 
rejected by beneficiaries; and it is this view 
for a long time; and the authority for it is that 
it is based on a text (of Shafei) and adopted 
by a vast majority". 

Tfie reasons for making acceptance a condi¬ 
tion are stated to be as follows, viz., that where 
the beneficiaries are specified persons, accept¬ 
ance is easy and possible; that it is difficult to 
hold that a thing or its usufruct can pass into 
the ownership of a beneficiary without his con¬ 
sent when it is not a case of inheritance. These 
grounds are considered and replied to in Nihaya- 
tul-Muhtaj, a commentary on Minhaj Vol. IV, p. 
294 in the following words: 
that is: 

“It is said that a Wakf is the ownership of usu¬ 
fruct and not of the property; but the better 
view is that in a Wakf not ownership passes 
to the beneficiaries; only as Subki has stated 
and explained the use is made lawful: he has 
said that no agreement or acceptance of a Wakf 
is necessary; for the beneficiary does not own 
the usufruct by any act of the person creating 
the Wakf; really he allows the use thereof for 
the sake of God". 

The abovementioned reasons for acceptance 
being necessary for the validity of a Wakf or not 
speak for themselves and no comment is requir¬ 
ed. I am satisfied that though there is a differ¬ 
ence of opinion in the learned of the Shafei 
School as to whether acceptance is a condition 
of Wakf or not the true position is as stated by 
Subki in the following words at p. 363 of Mughni- 
ul-Muhtaj by Allama Sherbaini, Vol. II. viz: 

“that what is gathered from the language of 
Shafei and his followers is that they do not 
make acceptance a condition (for the validity 
of Wakf).’* 

The same author Subki is reported in the same 
book just quoted to have further stated that: 
“and this (non-acceptance) is evident from texts 
of Shafei in other places (in chapters other 
than the chapter on Wakf); and accepted and 
preferred by She ik Abu Hamid, Salim and 
Mawardi, as also by the author (Nuwi) in Rowza 


in the chapter on theft; and he (Nuwi) has 
reporied it in Wasit aLso from Shafei; Ibn Salah 
has also adopted and preferred this view; and 
our Sheik is also of tne same opinion in his 
Munhaj and in A1 Mohernmet, and (perhaps) 
Rafei's view also is agreeable with this.” 

And lastly it is elucidated in Kitabul-Anwar by 
Imam Yusui Ai-Araobaiii, vol. 1, p. 414 a work of 
hign authority that: 

“originally this (acceptance) was made a con¬ 
dition of the validity of Wakf as is reported 
in Minhaj; but later on this view was correct¬ 
ed by Imam Shaiei and others.” 


All this will show that according to Shafei School 
acceptance cannot be deemed to be a condition of 
the validity of Wakf, and I hold the same. As¬ 
suming for the sake of argument that it is a 
condition, the evidence of the plaintiffs show that 
it was accepted by all the grandsons and that 
both the surviving sons of the Wakif were also 
then present. It is true that according to the 
tenets of Shafei School, no inference is usually 
drawn from mere silence; but in the circum¬ 
stances of the Wakf under consideration when 
their father was creating a Wakf by which the 
sons of two of his deceased sons — disinherited 
according to Muslim Law — were getting a share 
equal to them, they should have spoken; and if 
they did not speak, the only conclusion is that 
they accepted the Wakf. As the learned advocate 
for the defendants has not adduced any evidence 
to rebut this evidence of the plaintiffs, I must 
attach credence to it. 

(G) In this second argument of his, the learned 
advocate for the defendants has also stated that 
there was no offer of a Wakf and therefore no 
acceptance. I will consider this after dealing 
with his argument at serial (3) of para. 2 of this 
judgment. 

(7) In my opinion the most important point 
made by the learned advocate for the defendants 
Ls about the Wakf being contingent. This I have 
numbered as serial (3) of para 2 of this judgment. 
Briefly the argument is that as defendant 1 has 
withheld the usufruct from the use and enjoy¬ 
ment of the beneficiaries till after his death, the 
Wakf is a contingent Wakf and one of its inci¬ 
dences is that it can be revoked like a will. First 
I will examine the Shafei Law on this point and 
then see whether in the Wakf-deeds under con¬ 
sideration, the Wakf is made contingent on de¬ 
fendant l’s death, I began by quoting from the 
commentary of Imam Zakaria Ansari, on the text 
Al-Bahjat of Ibn-ul-wardi, where on p. 272 it is 
stated that: 

“there are four conditions for the validity of a 
Wakf viz., (1) statement of the use, (2) making 
it absolute & unconditional (3) perpetuity &per- 
mance&(4) making it binding. A Wakf can only 
be valid if it is absolute and unconditional: thus 
a Wakf like a gift cannot be deemed to be valid 
if it is made contingent (e.g., when the doner 
says 'I dedicate my house when the beginning 
of’ the next month comes’; but if he were to 
say ‘I dedicate my house to the poor after my 
death’, A1 Ustad Abu Ishaq held in a Fatwa 
that the Wakf is valid and it becomes opera¬ 
tive after his death like the manumission c* 
a slave whose enfranchisement has been agree 
to. All the learned and the Imams have age^ 
with him and Rafei has stated tWs WaU is 
like a will; for Kaffal has stated that if tne 
Wakif puts the property endowed in tms 
manner to sale it will be deemed that he ha 
revoked the Wakf And the Imam Obnu 
Ward!) has said that this to not simply makmg 
the Wakf contingent but it is 
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than that, for the disposal of the proper¬ 
ty is ordained in it to be after death. 
Subki has stated that what Shafei and his 
followers are at one is that such a Wakf is valid 
and this is also the Fatwa of Ustad Abu Ishaq. 
This statement of the Imam Ubn-ui-Wardii 
that the Wakf here is contingent is correct; 
but it should be noted that in a will the devo¬ 
lution of property is validly made contingent 
on death, hence it can also be valid in a Wakf”. 
And it is stated m Bagyatul Mustarhashaddin by 
Mufti Abdur Rahman lbn Mohd., known as ‘alavi', 
at p. 192 in question No. 10: 

“A Wakf cannot be made contingent; for exam¬ 
ple, if a donor says T dedicate my house three 
days before my death-sickness; the Wakf can¬ 
not be valid; but there are two exceptions to 
the invalidity of a contingent Wakf; one is 
where the Wakf is lor public purposes and ex¬ 
pressly stated to be so; for the agreed reason 
that in such a case the ownership oi the endow¬ 
ed property like mosques and schools in God; 
thus such a contingent Wakf is valid absolute¬ 
ly; secondly when a Wakf is made contingent 
upon death as when the donor says 'I dedicate 
my house after my death’ or when he says 
'when I die my house is a Wakf’, the Wakf 
will be valid and will take effect after death. 
By consensus of opinion it will go the way oi a 
will, inasmuch as it will be liable to revocation 
and will be valid to the extent of a third of 
the donor’s estate only, and in case it is made 
in favour of an heir the consent of the other 
heirs will be necessary; in all other respects 
it will go the way of a Wakf and it will be gov¬ 
erned by the rules pertaining to the Wakf.” 

In Vol. Ill of commentary Allamah Sulaimanul 
Baijrami on commentary of Manhajutullab p. 206 
it is stated that: 

•a condition for the validity of a Wakf is per¬ 
petuity and therefore, it will be Invalid if it 
were timed, as when a donor says T have dedi¬ 
cated it on *Zaid’ for an year’; and another 
condition is Tanjis, that is, the Wakf should 
be unconditional and absolute and, therefore, 
if it were made contingent as when a donor 
says T dedicate it on Zaid when the beginning 
of the next month comes’, it would be invalid. 
But if a Wakf is made contingerft on death, 
it is valid, as when a donor says 'I dedicate 
my house after my death on the poor’. Both 
the Sheikhs (Rafei and Nuwi) have stated that 
‘it is like a will; as Kaffal has said that if the 
house is put to sale, it will be deemed that the 
Wakf is revoked .Zarkashi has re¬ 

lated from Alkazi that ‘if a donor were to make 
an unconditional Wakf but were to make the 
enjoyment of its usufruct contingent upon his 
death, the Wakf will be valid and will be like 
a will; and the donor will have the power of 
revocation; a similar proposition that it is like 
a will will be found in Sharhae MinharJutullab*. 
These quotations establish quite clearly that though 
it is a condition of the validity of the Wakf that 
the Wakf should be unconditional and absolute 
without being contingent upon any future event, 
still if it is made contingent upon death it is deem¬ 
ed to be valid by Shafei and his followers includ¬ 
ing Rafei and Nuwi. It will be seen further that 
though such a Wakf is deemed to be valid, still 
it is regarded at least partially a will inasmuch as 
it can be revoked like a will, and like a will can 
only be enforced to the extent of a third of the 
donor’s property only and if it were in favour of 
mi heir the consent of other heirs is required for 
its validity. In all the numerous books cited by the 
plaintiffs no reference is given to any book or text 


which establishes a contrary view. The Fatwa filed 
by the plaintiffs and written by Al-Habib Abdullah 
Bin Ahmed cf the Nizamia College also does not 
contain anything on Janjis of contingency of the 
Wakf. I am. therefore, persuaded that this state¬ 
ment of law by the authorities quoted is the correct 
Shafei Law. 

<3> Now I pass on to examine the two Wakf docu¬ 
ments under consideration in the light cf the above 
condition of Tanjis. No doubt, defendant 1 has 
stated in so many express words that he has dedi¬ 
cated his prop?rty in perpetuity and that it cannot 
be sold or given in gift or transferred and so forth 
in more than one place; yet the following portion 
of the deed requires careful consideration. It is 
found verbatim the same in both the deeds and it 
is as follows: 

“Thus dedicating the property with all the legal 
and Sharai conditions on the aforesaid sons, I 
myself as long as I live, will keep it in my posses¬ 
sion and disposal and will be its Superintendent 
and Mutavaili ‘and after my demise the super¬ 
vision and the distribution of income etc., may 
be arranged in the manner described above’.” 

The first thing to consider about this passage 
is the Wakifs statement that he will keep the 
property in his possession and disposal as long 
as he lives. Is the possession and power of dis¬ 
posal to be that of an absolute owner? There 
is no difficulty in answering this question, for 
not only he has stated in the lines just above 
this passage that there will be no owner of the 
property as it will be Wakf, but in the passage 
itself and Just after the words under considera¬ 
tion he has qualified his possession and power of 
disposal by stating that he will be the Superin¬ 
tendent and Mutavaili of the property. The only 
conclusion from this, especially when it is 
considered in the light of the context of the 
whole of the deed wherein he has repeatedly 
declared the property to be Wakf is that, the 
possession and power of disposal reserved are 
those of a Mutavaili 

The next thing to consider is the effect of 
the underlined (herein ' ’) words, viz., ‘and 

after my demise the supervision and distribution 
of the income*-etc. may be arranged in the 
manner described above*. The plain and impor¬ 
tant question about this sentence is:— Has 
defendant 1 made the usufruct contingent upon 
his death? If this question is answered in the 
affirmative the Wakf will be liable to revocation 
like a will and if it is answered in the negative, 
the Wakf will be binding and irrevocable. The 
question is of the intention of defendant 1, and, 
of course, I will have to gather it not only from 
the underlined (herein 4 ’) sentence, but from 

the whole deed. The sentence taken by itself 
is almost liable to the construction that the 
gift of the usufruct is made contingent, almost 
but not quite; for the Urdu words used are 
‘IHTEMAM HOTA RAHIGA*, & not ‘IHTEMAM 
HOGA\: had he used the latter words, then the 
intention that the distribution of income etc. 
should be after his death will be stronger; but as 
he used the former words it appears to me that 
the intention is to refer to the ‘continuity’ of 
the arrangements he has detailed and not to its 
contingent character. I cannot forget that the 
underlined (herein 4 *) sentence has come just 

after the passage in which he has described his 
possession and power of disposal to be that of 
a Mutavaili: and also after repeated declaration 
of Wakf in the deed. 

It may also be noted that he has expressly re¬ 
ferred to the income and usufruct in another place 
* 
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in the deed, where he has said that the income of 
the endowed houses shall first be used in their 
repair and maintenance and that the residue 
shall be distributed between the beneficiaries. 
All this, I think, goes to show that the intention 
was to make the Wakf binding and effective and 
not to make the usufruct contmgent on death. 
The learned advocate for the defendants has 
stressed that in both the Wakf deeds the last line 
is about the will of the defendant being binding 
on the beneficiaries. I do not think that this 
has the effect of making the Wakf contingent: 
for the notes to the Wakf deeds show that 
defendant 1 is treating the Wakf as separate 
from the will; he speaks of his Matruka along 
with the endowed property, and directs that Rs. 
10,000/- should be taken out of the Matruka for 
construction and repair of the endowed house 
No. 6901, v/hich is the first house endowed in the 
first Wakf deed Ex. A-6. The directive that his 
will shall be binding on the beneficiaries per¬ 
tains by express intendment not only to future 
wills but also to a present will co-existing with 
the Wakf: and this indicates that he does not 
regard them conflicting; and as he has spoken 
of his Matruka, it shows that he has other pro¬ 
perty left, — as in fact he has — after endowing 
the property specified in the two Wakf deeds: 
and that it was in respect of the Matruka that 
he wanted his behests to be binding on the 
beneficiaries. 

Thus I do not think I will be justified in 
regarding the last sentence of the deed as indi¬ 
cating an intention on the part of the donor that 
the Wakf deeds he has so solemnly made are 
mere wills; and liable to revocation. The plain 
truth of the matter is that if he had intended 
that the Wakf deeds should have effect after his 
death he should have stated that the houses 
specified in both the deeds shall be Wakf after 
his death. He has not done that. On the other 
hand he has not only endowed the houses by 
using express words of Wakf repeatedly but also 
expressly stated that the income shall be distri¬ 
buted between the beneficiaries. Thus on very 
careful consideration, I have come to the conclu¬ 
sion that the Wakf is not a contingent Wakf 
and I, therefore, reject this argument also of the 
learned advocate for the defendants. In para. 6 
of this judgment I have reserved for considera¬ 
tion the learned advocate for the defendants’ 
argument, that in the Wakf deeds under consi¬ 
deration there is no offer of Wakfs and, therefore, 
there cannot be any acceptance of them. What 
he means is that as the Wakfs were contingent 
and hence governed by the rules pertaining to 
wills, they were wills and not Wakfs. As I have 
now after careful consideration held that the 
Wakfs are not contingent, this part of his 
argument also falls to the ground and I reject it. 
The Wakf deeds contain all the conditions neces¬ 
sary for the creation of Wakfs and are therefore 
deeds of Wakfs and not wills. 

(9) There remains the fourth point and argu¬ 
ment of the learned advocate for the defendants 
namely, that as a power of revocation has been 
reserved in the Wakf deeds, Exs. 5 and 6, these 
documents and the Wakf contained therein are 
void. I have dealt with this in the proceeding 
paragraphs and I do not think that the mere 
statement by defendant 1 that the will he has 
already made or the will that he may make in 
future will be binding on the beneficiaries can 
validly be deemed to be a revocation of a very 
solemnly created Wakf. I, therefore, reject this 
argument also of the learned advocate for the 
defendants. 


(10) In the light of the above findings I have 
to decide the various issues. As stated above 
issue No. 1 has already been decided by my 
predecessor. Issue No. 2 is about Court-fees, The 
learned advocate for the defendants did not press 
the point; on the valuation stated in the plaint 
the Court-fees appear to be proper; and if in the 
accounts that would be taken in the preliminary 
decree, mere Court-fees will be found to be due, 
they will be realized. Issue No. 3 is, “Whether 
the plaintiffs have any right of action”. In the 
light of the above findings they clearly have a 
right of action for a statement of accounts as 
also for a perpetual injunction to restrain the 
alienation of the Wakf property. I hold the same 
and decide this issue in favour of the plaintiffs. 
Issue No. 4 is about the nature of the deeds dated 
16th Farwardy 1346 F. and 5th Khurdad 1351 F. 
I hold that they are valid Wakf deeds and are 
enforceable during the lifetime of defendant 1 . 
Issue No. 5 is 


•'Whether defendant 1 can revoke the above- 
mentioned two Wakf deeds and whether they 
have in fact been revoked and cancelled by 
defendant 1.” 

In the light of the above findings, these Wakf 
deeds are not revocable and their cancellation 
by defendant 1 is of no effect. Issue No. 6 is 
'Whether the plaintiffs have any right to account 
during the lifetime of defendant 1’. I hold that 
they have, and decide this issue in favour of the 
plaintiffs. Issue No. 8 is ‘Whether the Wakf deed 
dated 5th Khurdad 1351 F. was executed during 
the illness of defendant 1 when he had des¬ 
paired of life. The defendants have adduced no 
evidence in respect of the seriousness of the ill¬ 
ness of defendant 1. Their witness No. 4, a 
medical attendant, has just stated that the 
defendant was admitted into the hospital for 
about three weeks and was then discharged. He 
does not depose to the seriousness of the illness or 
even to the nature of the illness atall.lt appears 
from the evidence adduced on behalf of the 
plaintiffs that he was suffering from Hernia and 
was always in full possession of his senses. I, 
therefore, decide this issue againt the defendants. 
Issue No. 9 is as to whether the income of the 
endowed property as described in para. 5 of the 
plaint is cbrrect. Sufficient materials to deciae 
this usue is not brought on record and I, there¬ 
fore, leave it to be decided later on after taking 
due evidence. There remains issue No. 7 which is 
“Whether the houses mentioned in lists B and 
C attached to the plaint were purchased and 
taken on mortgage by defendant 1 from the 
income of the endowed property and are, 
therefore, endowed property?” 

The learned advocate for the plaintiffs waxed 
eloquent on this point and argued that having 
regard to the Indian Trusts Act these houses 
should be regarded as Wakf property; for, they 
were purchased from the income of the houses 
expressly endowed in the two Wakf deeds and, 
therefore, on the doctrine of 'following the 
trust property’ the plaintiffs should be allowed 
to follow them. I do not agree with him. The 
plaintiffs have not adduced sufficient evidence to 
show that these houses were purchased from 
the income of the endowed property. They have 
just stated that their grand-father defendant 
1 . used to speak like that; but that is not suffi¬ 
cient. Defendant 1 has totally denied that he 
purchased uiese houses from the > income of tne 
endowed property. Section 1, Indian 
is quite clear and it states that Nothing herein 
contained affects the rules of Mohammadan-U 
as t" Wakfs". There are number of cases in wmc 
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it has been held that the rules regulating trusts 
cannot be applied to Wakfs. Besides, according to 
Muslim and Shafei Law a property cannot be 
dedicated pxcept by the use of certain words 
uttered with intention of creating the Wakf. 
There is no such evidence here and the donor 
himself has deposed that he did not dedicate these 
houses. I, therefore, decide this issue against the 
[plaintiffs and hold that the houses mentioned in 
lists B & C cannot be followed as trust property. 
The plaintiffs have a right to account to a 1/4 
(one fourth) share of the income of the Wakf pro¬ 
perty and nothing more. The last issue is ‘To 
what further relief are the plaintiffs entitled?’ 
I have already said that they are entitled to 
the perpetual injunction prayed for and to a 
preliminary decree of accounts and I, therefore, 
direct mat such a decree be passed and accounts 
be stated from the date of the Wakfs till the 
date of the suit and also^ of this judgment. 

(11) Before I close I may refer briefly to the 
cases cited by the learned advocate for the defen¬ 
dant like, the case in —’Mahomed Ali Khan v. 
Ahmed Ali Khan’, AIR 1945 All 261 (FB) (J) and 
— ‘Mahomed Safi v. Khadim Ali’, AIR 1944 Oudh 
291 (u>. These and similar cases cited by him 
hold that for a Wakf to be valid the dominant 
intention should be charity. I have already dis¬ 
cussed in para 4 of this judgment that I have 
in this case to apply pure Shafei Law and have re¬ 
ferred to the authoritative works on Shafei Law 
which validate Wakf-Alal-Aulad pure and simple. 
Paragraph 4 of this Judgment may, therefore, be 
referred to in this connection. I therefore, pass 
a preliminary decree of accounts with costs and 
direct that the defendants be restrained from 
alienating the property. I fix a period of three 
months for stating the accounts. I will appoint 
a Commissioner if the need is felt and the plain¬ 
tiffs approach me for that purpose. I direct defen¬ 
dant 1 to state the accounts within the next 3 
months from the date of the decree. The suit 
shall stand adjourned for making a final decree 
to 5-10-1951. 

B/K.S. Judgment accordingly. 
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SRINIVASA CHARI J.: This is an applica¬ 
tion for a writ of certiorari praying that the 
order of the Dy. Chief Traffic Manager reduc¬ 
ing the petitioner from the position of a Com¬ 
mercial Inspector to the rank of an Assistant 
Station Master be quashed on the ground that 
the said order was illegal and beyond the powers 
vested in the Dy. Chief Traffic Manager. The 
petitioner further prayed for an order that the 
petitioner be. reinstated in his original positoq 
of Commercial Inspector. We heard the argu¬ 
ments of the learned advocates for the peti¬ 
tioner and the Government advocate. 


U) lhe petitioner was holding the office of 
Commercial Inspector in the Nizam’s State 
Railway. The petitioner being aggrieved by 
the orders of the Railway Authorities in res¬ 
pect of his promotion etc., submitted an appeal 
to the Railway Board setting forth his com¬ 
plaints against the officers in the Railway. He 
alleged in his representation to the Railway: 
Board that he was denied promotion during 
1945-1949 and further that a promotion to the 
post of Traffic Manager in the same year was 
denied to him. that an increment due to him in 
1947 was not granted. These grievances were 
set forth in the form of a memorandum and 
the petitioner requested that the same be for¬ 
warded to the RaUway Board through the pro¬ 
per channel. The said memorandum, the oeti- 
tioner contended, was not forwarded, but ins¬ 
tead a charge was framed against him for seri¬ 
es misconduct, for using disrespectful and ob¬ 
jectionable language and making serious allega¬ 
tions against his superior officers. In the charge 
however, the attention of'the petitioner was 

Jf. awn , ^ the . P°F« on s of the memorandum 
wherein the said disrespectful and objectionable 
language was said to have been used. The 
petitioner was directed to show cause in writ¬ 
ing why he should not be removed from ser¬ 
vice or punished with any of the lesser nenal- 

shmlSf cSS in S’ 1702 °i f the , RaUw ay Establi- 
^ode. Ha was also called upon to sub- 

A fLr +K def £ nce within a period of seven days. 

s A ubmittSl Wa f given > the Petitioner 

the char £es levelled against 
mm which is dated 6-12-1951. 

to , the cha *ge the petitioner sub- 
Sde d fo? ^ actio , n . Permissible under the 
Lode for using disrespectful and improper lan- 

Sgffi JE bolting of Se aKKm 

th£ IS* as a Pf n alty and he also urged that 

ChLfTrflffio T^ U d be i ? posed onl y by the 
Manager and not by the Dv. Chief 

Manager. In substance his answer was 

that the imposition of any penalty could hi» 

?lS y n b v y ^, C ^ e L Trafflc Manager and°not by 

^)it?nL Ch ‘ ef Traffi ? Manager. After that the 
pehhoner was again addressed on 13-12-1 Qsi 
asking him to show cause why he could nni k 
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he had violated R. 1719 of the Indian Railway 
Establishment Code. Again the petitioner con¬ 
tended tnat tne competent authority alone was 
entitled to withhold the appeal for infringement 
of instructions contained in R. 1719. After 
this another letter was addressed by the Dy. 
Chief Traffic Manager to the petitioner stating 
that he had not answered the charges mention¬ 
ed in tne charge sneet and that he, therefore, 
held him responsible for serious misconduct and 
was proposing to demote him as Asst. Station 
Master. Tne petitioner was called upon to 
shew cause why this penalty could not be im¬ 
posed. This procedure was followed in accord¬ 
ance with the provisions of R. 1712 of the Rail¬ 
way Establishment Code. In answer to this the 
petitioner in his letter dated 26-12-1951, stated 
that in the absence of clarification of the points 
raised by him he considered the decisions and 
proposals of the authorities as illegal and if any 
action was taken the authorities would be held 
personally responsible and that, he would be 
constrained to assert the fundamental rights 
conferred on citizens of India by the Constitu¬ 
tion. It was after this on 16-1-1952, that the 
order demoting him to the rank of Assistant 
Station Master was served on him. The letter 
said 

“You have failed to answer the charge sheet 
No. E. 351/3/12-1951 and the notice No. E. 
351/21-12-1951 to show cause why the penal¬ 
ty of demotion as Assistant Station Master 
should not be imposed. You are with effect 
from 17-1-1952 demoted as Assistant Station 
Master”. 

It is this order that the petitioner is now 
challenging and has applied to this Court for 
quashing the same as being illegal. 


(3) The learned advocates for the petitioner 
urged before us that the provisions of Sub-Arts. 
(1) and (2) of Art 311 of the Constitution were 
not conformed to. They contended that the 
petitioner had been reduced in rank without 
an opportunity having been given to him to 
show cause against the action; they further urg¬ 
ed that this order was passed by an unauthoris¬ 
ed person, that is to say, not by the authority 
by whom the petitioner was appointed for Art. 
311, Sub-Art. (1) contemplates the removal and 
dismissal by that authority who appointed a 
person. Counsel for the Railway submitted 
that the order that was sought to be quashed 
was in the nature of an administrative order &, 
therefore, a Writ of Certiorari would not lie. It 
was also urged that a Writ by way of Mandamus 
could not issue for the reason that the Railway 
could not be compelled to keep him in the place 
where he desires to be reinstated. 

3 (b) The petition before us being one tor 
the issue of Writs of Certiorari and Manda^f 
invoking our jurisdiction under Art. 226 of the 
Constitution, it would be necessary to consider 
whether the order sought to be quashed par- 
takes of the nature of an administrative order 
or could be regarded as a quasi-judicial order, 
for it is only in the latter case could we exer¬ 
cise our powers under Art. 226 of the ^ 4 Con A t 'i 
tution. Proceedings by way of Departmental 
enquiry are. in our opinion, in the nature oi 
quasi-judicial proceedings. 

The learned counsel for the respondent 
relied upon the case of the — province of 
Bombay v. Khooshaldas’, AIR 19 d 0 SC 222(A). 
The test laid down by the Supreme Court 
in the leading case of the — ‘Province of 


Bombay v. Khooshaldas’, (A) is to the effect 
that where in order to arrive at a decision the 
law enjoins a judicial approach by the 
authority deciding then such a decision or 
order would be regarded as quasi-judicial order. 
What has to be considered is the manner in 
which the decision has to be arrived at. Is 
there any duty to decide judicially will be the 
question that will have to be considered. In 
the Supreme Court case above referred to, the 
Chief Justice laid down that there ought to be 
a judicial element in the process leading to the 
decision. The fact that a decision of fact is 
arrived at by an executive authority and that 
decision affects the rights of parties would not 
matter. What is essential is the determination 
of the question judicially. Fazl Ali J. in the 
same case also observed “The real test is: Ts 
there any duty to decide judicially?” Das J. 
who concurred with the Chief Justice and 
Fazl Ali J. also expressed that the real test 
was whether there was a duty to act judi¬ 
cially. 

(4) It may also be observed that in deter¬ 
mining as to whether a particular order should 
be regarded as quasi-judicial or not, it would 
have to be considered as to whether following 
ingredients are present in it: 

(a) a dispute or 4 lis’ which contemplates the| 
setting up of a case and an opposition; and 

(b) whether the officer concerned has to 

weigh the pros and cons to come to a con¬ 
clusion. . 

A 4 lis’ would come in where one party pui 
forward a claim and another contests it, a 
third party decides it. But it is not quite 
necessary that there should be two parties 
whose dispute is decided by another authority 
in order to constitute the decision of such 
authority as ‘quasi-judicial’. It may be that in 
certain cases, a case is set up by one party 
and the authority is authorised to investigate 
into the matter and decide the case. In such 
cases if the Statute prescribes that the autho¬ 
rity should hear the objections, institute an 
enquiry and make an investigation and then 
come to a conclusion after taking into consi¬ 
deration alj the facts and circumstances of tte 
case, it would still be regarded as a quasi- 
judicial act. provided such decision affects the 
rights of parties. That this is the position of 
the law is supported by the case of — Jwx • 
Electricity Commissioners’. (1924) 1 KB 171(B)- 
The case of the — ‘Province of Bombay v. 
Khushaldas’,(A) cannot help the kffg* 
counsel for the respondent because in that case 
their Lordships had to consider about reqm 
sition of certain premises for a public P“ 
pose under the Bombay Land Requisition Orck 
nance. 5 of 1947. The question arose as to 
whether the decision of the Government thJ 
there was a public purpose had to be arrive 
at after instituting an enquiry They ne 
that there was no such statutory ^ ty ®" d ut jve 
Legislature had committed to the execu ^ 

authority the decision as to the 

premises is required for a public purpose, 
Court could not go into the question. 

f5) The result of all these decisions u: 
where the decision affects the right of^a ^. 

the fact that there are no two paggs person 
propose and other to oppose, and oU t of 

to decide, would not take the s . Qns pro . 
the category of quasi-judicial deci 1 th0 
vided the law enjoins an enquiry 
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objections and considering Lai\ ALR 1945 FC 47 (H) f which went up to 
of the case. Decidedly in the Privy Council, vide — ‘High Commrs. for 
such as the one before us India v. I. M. Lair, AIR 1948 PC 121 (i». While 
oins that a member of a interpreting sub-s. (3) o? S. 240, Government 
he is dismissed or removed of India Act, their Lordships of the Federal 
should be given an oppor- Court observed that the person against whom 
rd his objections and the some disciplinary action is proposed to be taken 
d to consider these objec- before the actual order of either dismissing, 
orders. There are. there- removing or reducing to a lower rank is taken, 
dicnts viz. (i) the duty to such person should be afforded a reasonable 
;ive a decision and (ii) such opportunity of showing cause against the pro- 
e rights of a party. We posal to reduce him or dismiss him. In the 
>pimon that that decision case of — ‘Secretary of State v. I. M. Lal\ 
9 uas i"j u diciaL * n case the point arose as to whether the plaintilT in a 
Bharat High Court which suit or in an action for wrongful dismissal 
it ot Certiorari against an should be afforded an opportunity after the 
e services of an employee finding of the enquiry had been considered and 
try of Madhya Bharat the the punishment decided upon. The High Court 
that no writ would lie. was of the opinion that this was not necessary, 
le facts wouid show that The High Court came to the conclusion that 
allegations cenied by the there was no necessity to have two enquiries 
optional and not obli- and a further notice .to the person against whom 
mhya Bharat Civil Service the charge was brought informing him about 
appeal) Rules, 1950, and the punishment proposed to be inflicted and 
0a l or ?. to enquire the asking him to show cause why such punish- 
the decision could not be meat should not be made was not necessary, 
judicial act to be subjected With this opinion of the High Court Varada 
i.- at< U of Madh >' a ' Chari J. agreed in the Federal Court. The view 
(C) ' We a . re of the ma i° rit . v consisting of the Chief Justice 
Xh the view expressed by and Zafrullah Khan J. was ‘contra*. The Chief 
Orissa High Court in the Justice and Zafrullah Khan J. held that the 
- i. V ' .u Kapila ’- Person who would be dismissed or reduced in 

„ .u wil L ere , the lea rned rank must know what punishment is proposed 
Arf r 9 M as . b . e if n £ co , r ?' as t L he Penalty for certain acts or commissions 
i, p'ntit the .C° n t stl - on his part and must be told the grounds on 
„ „ e c«h,.^ to ‘ nter£er ® which is proposed to take such action, and 

ari C o, r !i! n and quash must be given a reasonable opportunity of 
•ision ? Hp showing cause why such punishment should not 

—“su^h^hinH^ n H ‘ eh fK imposed (- ‘AIR 1945 FC 47 (H)’). When 
ov' S AIR ?nf? h r^ r i?f^ V ‘ the matter went up before the Privy Council 
nL’t t k 19 ° 3 Ca J 316 ^ on ap P eal ^eir Lordships agreed with the view 
nent to be cons.dered is as taken by the majority of the Judges of th^ 

innc a lf 11 A 1S » tr oV° n ,o had CO u ’ Federal Cour t and held that the § provision 
i°ri Ar 'f 3 1 ^ 2 » of the relating to a reasonable opportunity of showing 

of th P f CoSuulta' Sii cause a * ai “S : he ac,i0 " Proposed to be tak«[ 
thlla- oaslltut I°n that was a mandatory statutory provision Thev 

" are mandatory were dealing with S. 240, sub-ss. (2), and (3) 

' T her<, fore, where a dis- Government of India Act corvesoondinr* ( to 

mmm mmsrnm 


matter by hearing objections and considering 
the pros and cons of the case. Decidedly in 
cases ol this kind, such as the one before us 
the constitution enjoins that a member of a 
Civil Service before he is dismissed or removed 
or reduced in rank should be given an oppor¬ 
tunity to Dut forward his objections and the 
authority is expected to consider these objec¬ 
tions and then pass orders. There are. there¬ 
fore, both the ingredients viz. (i) the dutv to 
hear objections and give a decision and (ii) such 
decision affected the rights of a party. We 
are, therefore, of opinion that that decision 
must be regarded as quasi-judiciaL In case 
before the Madhya Bharat High Court which 
was a case of a Writ of Certiorari against an 
order terminating the services of an employee 
in the Health Ministry of Madhya Bharat the 
learned Judges held that no writ would lie. 
but in that case the facts would show that 
the enquiry into the allegations denied by the 
Civil Servant was only optional and not obli¬ 
gatory under the Madhya Bharat Civil Service 
(Punishment and Appeal) Rules, 1950, and 
where it was not obligatory to enquire the 
learned Judges held, the decision could not be 
regarded as a quasi-judicial act to be subjected 
to Certiorari — ‘Lilawati v. State of Madhya 
Bharat’, AIR 1952 Madh B 105 (C). We are 
inclined to agree with the vi*\v expressed by 
the Judges of the Orissa High Court in the 
a 3 t S d !£? shinat h Patnaik v, P. K. Kapila’, 
AIR 1952 Orissa 285 (D), where the learned 
.Judges held that where there has been a con- 
trayention of Cl. (2) of Art. 311 of the Consti¬ 
tution the High Court is entitled to interfere 
under Art. 226 of the Constitution and quash 
the order in Certiorari. Our view is further 
supported by the decision of the Calcutta High 
Court in the case of — ‘Suresh Chander Das v 
W-m^ngshu Kumar Roy*, AIR 1953 Cal 316 (E) 

(6) The next argument to be considered is os 
^“; er A he Railwa - V administration had con- 
formed to the provisions of Art. 311 (2) of the 

It J would a PPear from Art. 311, 
Sub-arts, ( 1 ) and ( 2 ) of the Constitution that 
the provisions contained therein are mandatory 

^ n ;l, a r e u n0 l director 7' Therefore, where a dis¬ 
missal has been made by an authority who had 

“°P° we r. ,0 U appoint or where a reasonable 
opportunity has not been given for showing 
cause against a contemplated action of dismiS 
sal, removal or reduction in rank, the action 
would be held to lie void and inoperative. This 
*12 e * s a re P r °duction of sub-ss. (2) and (3) 
of S. 240, Government of India Act, 1935. The 
Federal Court of India and the Privy Council 

war-s & 

, 3 -<G). the above case their 

& SXJSEi s Co 2 tf 

to the present Art. 311, were mSdJSSr and 

as is ssrsa w x 

no provision similar to S. 240 (i) (2) and 
(3), Government of India Act, 1935. Therefore 

^Mr nactin i, the Govern ment of India Act’ 

^SSSSSSSS. 


d ?^,. ,hat . lf , th | action by the Railway Admi- 
nistration lacked the essential mandatory pro- 

SSiS, r,g , hts (Bn, 2 in .? d by the Constitution the 
v^H an^ °. f the Railway authority would he 
void and inoperative. 

♦h,?* haV \ to C0 ^ lder whether the record in 

Xted stricMv 0 ^ 5 tha / th -? Ral,way authorities 
S con/ormity with the conditions 
^ d d0 ™ i n Statute. That the procedure 
warranted by law was adhered to in this case 
is clear from the letter No. E.352/21-12-1951 1 

hfr>y by ChiS y -SK T M fflc Onager whereS 
.... cnier Traffic Manager holding the 

?«?■ . 9 s .. beln ? resnonsible for Serious 
misconduct intimated to him that he propped S 

Mm £ ASSt Stfl l ion Master and cSed 

upon him to sh-'w cause before the 27th Instant 
why that penalty should not be impSsedW* 
may point out that if there has bSS%JSi 
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of the provisions of Art. 311, Sub-arts. (1) or 
(2) we would be justified in exercising our 
powers under Art. 226 of the Constitution to 
rectify an irregularity. This is a case where 
the petitioner has been reduced in rank and 
where a person has been reduced in rank sub¬ 
art. (2) of Art. 311 says that he shall not be 
reduced in rank until he had been given a 
reasonable opportunity of showing cause against 
the action proposed to be taken. So far as this 
aspect of the case is concerned we are satisfied 
that the petitioner had been given a reasonable 
opportunity to show cause against the action 
proposed to be taken. As detailed by us above, 
the petitioner was furnished with a charge- 
sheet, he was asked to give an explanation andj 
when he failed to give an explanation the 
authorities issued a notice to him to state as 
to why action under the rules could not be 
taken against him; he was asked to show 
cause. This he failed to do. Under those cir¬ 
cumstances, we are of opinion, it could not be 
argued with success that no reasonable oppor¬ 
tunity for showing cause had been given to the 
petitioner. 

(7) The next argument is that Art. 311 (1) 
had not been conformed to. With regard to 
this, it has to be observed that it is only in 
the contingency of the person being dismissed 
or removed that such a dismissal or removal 
should be effected by that authority who 
appointed and not otherwise. This is a case 
where there has been only a reduction in rank 
and not an absolute dismissal or removal. Thus 
the provisions of Art. 311, Sub-arts. (1) and (2) 
cannot be invoked. Therefore, we come to the 
conclusion that neither the provisions of Art. 
311 (1) nor Art. 311 (2) were violated. No case 
has been made out for the issue of a Writ of 
Certiorari and the result is that the applica¬ 
tion is dismissed. But having regard to the 
particular facts of this case, we direct that 
each party do bear his own costs. 

A/R.G.D. Application dismissed. 
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Khaja Mian, Appellant v. State of Hyderabad. 
Criminal Appeal No. 652 of 1950, D/- 1-2-51. 
Hyderabad Arms Regulation (13 of 1358, 
Fasli), Ss. 10 and 11 and 14 — Possession of 
spear-head without licence is no offence — 
Arms Act (1878), Ss. 14, 15, 16 and 19 <f>. 9 
Bom 478 and 1 Weir 666, Rel. on. (Para 3) 
Anno: Arms Act, S. 14 N. 1; S. 15 N. 1; 
S. 19 N. 7. 

Syed Ismail, for Appellant; Gopal Rao Tulja- 
purkar, for the State. 

CASES CITED: 0 

(’83) 9 Bom 478 3 

1 Weir 666 3 

JUDGMENT: This is an appeal against the 
conviction and sentence of the accused under 
Ss 11 and 14 of the Hyderabad Arms Regu¬ 
lation No. 13 of 1358 Fash and a legal question 

has arisen. v - j 

(2) The facts briefly are that the accused 
was durge-sheeted for unlawfully keeping in 
possessor one spear-head. The question arises 
whether the possession of the said weapon is 
an offence under the said Regulation. Section 10 
°f the said Regulation lays down that — no 


person shall have in his possession or under 
his control any cannon, fire arms, ammunition 
or Military stores, except under a licence and 
in the manner and to the extent permitted 
thereby. * 

(3) It is clear that the accused had neither 
a cannon nor fire-arms, nor ammunition, nor 
Military stores in his possession. It is only 
the possession of these four categories of 
articles that has been prohibited unless under 
a licence by the Act. The spear-head in ques¬ 
tion in this case is not included in that category. 
Hence, the provisions of S. 10 do not apply to 
this case and it cannot be said that the pos¬ 
session of the spear-head is an offence under 
the said Section of the Regulation. The learned 
Government Advocate has relied upon S. 11 of 
the Regulation. The lower Court also has held 
that S. 11 of the Regulation applies to this 
case. The Urdu version of the Regulation 
Section 11 was read before us, and it appears 
to us that there is a lacuna in the Urdu Sec¬ 
tion. We, therefore, referred to the original 
Regulation which is in English and published 
in the Government Gazette for 1358 Fasli Vol. 
80 Extra-ordinary Gazette No. 12 dated 29th 
Bahaman 1358 Fasli. That Section reads thus: 

“Any person possessing arms, ammunition or 
Military stores, the possession whereof, has 
in consequence of the cancellation or expiry 
. of a licence or of an exemption or otherwise 
become unlawful, shall without unnecessary 
delay deposit the same either with the 
Officer-in-charge of the nearest Police Station 
or at his option and subject to such condi¬ 
tions as the Government may by rules pres¬ 
cribe with a licensed dealer.” 

From the wording of this sub-section, it is 
clear that the person possessing the articles 
referred to in this Section should deposit them 
with the Police or with a licensed dealer when 
licence to possess the same has been cancelled 
or its period expires or on account of non¬ 
applicability of the exception or for some 
other reason the further possession becomes 
unlawful. This section pre-supposes for its 
application, that originally the possession of the 
person must have been lawful and has become 
unlawful due to subsequent events. Such is 
not the case of the spear-head regarding which 
the accused has been charged. Hence, in our 
opinion, S. 11 is not applicable to the facts of 
the case. The only Section applicable could 
have been S. 10, if the article in question was 
one of those mentioned in the said section. 

In our opinion, the mere possession of the 
snear-head in question is not unlawful under 
S 10. We are fortified in our opinion by 
‘Government of Bombay v. Dodyama’, 9 Bom 
478, in which it has been held that the posses¬ 
sion of swords and daggers without a licence 
is not punishable. Such is also the view ex¬ 
pressed in — ‘Pakir Ahmad, In re, 1 Weir 666, 
in which it has been held that the Possession 
of a sword without licence in a place to whicn 
S. 15, Indian Arms Act, has not bieen rende rea 
aDplicable. is not punishable under S. 19 (U- 
We, therefore, hold that mere possession of tne 
spear-head in this case is no offence and, 
therefore, no offence has been committed by 
the accused. We quash the sentence of w 
lower Court and acquit the accused The ban 
bond entered into by the accusedl is cangg 1 
and the fine if paid should be refunded. 
Appeal allowed. , 

B /K.S. Appeal all ° W d ’ 
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R. Arvindam, Petitioner v. Mariam Vander- 
man, Respondent. 

Petition No. 103/2 of 1952-53, D/- 3-2-1953. 
Special Marriage Act (1872), S. 2(3)—Effect 
of want of consent of father. 

The provisions contained in S. 2(3) are 
mandatory in their character and where 
mandatory provisions have not been com¬ 
plied with, such marriage is void in law 
tnere is no scope for the application of 
the doctrine of factum valet. AIR 1929 
Cal 631 (SB), Foil.; AIR 1946 Nag CO (SB), 
Not Foil. (Para 7) 

Anno: Sp. M. Act, S. 2, N. 2 and 4. 

Venkata Char, for Petitioner. 

CASES CITED: 

<£1 <2®> AIR 1929 Cal 631: 56 Cal 628 (SB) 
< B > <«) AIR 1946 Nag 60: ILR (1946) Nag 1 

(bis) 

<C (SB) 51 ^ AIR 1951 Pun * 88 ' 53 Pun LR 257 

(F» 1 ?i 9 n M r> ad 808: 1949 ‘ 1 M ad LJ 511 

£ IR 1950 Bom 307: 52 B om LR 394 
(F) ( 99) 21 All 460: 26 Ind App 113 (PC) 

SRINIVASA CHARI J.: This case affords 
an example of how marital ties are sought to 
be made in order to overcome and circumvent 

P rovis ions of law as in this 
case it happened that a marriage was sought 
to be solemnised just to be able to set an 

\vdthont N r tl0na l! S p rtificate and remain here 
anlhw e e j baC o 10 Pakistan. This is an 
application under S. 17, Special Marriage Act 

whSh g wS r 1 de< ! lar ? tion tha t the marriage 
2S * solemnised 01 ? 3-10-1951 between the 

d Manam Vanderman before 
,^ j Registrar of Special Marriage, Secundera- 
b , a , d ’ b , e declared null and void. The petitioner 

Maritl yJS?, Petiti0n th u at the indent, 
Mariam Vanderman, was the daughter of one 

Vanderman, who left India for Pakistan with 

tan da vn bt tK The father stayed away in Pakis- 

PakiSn e .,nHpr eSP ? ndent herein r etumed from 
Pakistan under a temporary permit The neti- 

tioner stated that the respondent who had 

miT hlfd hKf S k tan under a temporary per- 
hir ? that she was be i n £ pressed by the 
“ ie ; to get back to Pakistan a7 she had 
nder a temporary permit and that she 

stated retUm i° Pa } cistan - H e further 
stated that the respondent told him that cer- 

S to ri r?m S '° - he r S j? ld her that if she want- 
course ownWrmanenUy, the only 

SpS-iiHSt 

uJdSr the sida S l ^ maiTy h ^ r 

her object may be Svld A vi^ that 
Indian National’s Certificate d Tt ic ? ai i 
the petitioner went hofnr * ^ stated that 

Marriagesand i"Led ,L‘ h / He8i . strar 

Mudaliar’ and made . *22! "? me of ‘A. R. 
Registrar stating that hefore the 

the respondent Thn nnti*«^ as wlBin g to marry 
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the Police having come to know that there were 
some suspicious circumstances surrounding this 
marriage began to make enquiries and they 
came to know that the person, A. R. Mudaliar 
who is said to have married the respondent, 
Mariam Vanderman, under the Special Marri¬ 
age Act was not A. R. Mudaliar himself but 
his cousin, the petitioner. This was disclosed 
when the police went to investigate about the 
matter at the house of A. R. Mudaliar. The 
petitioner happened to be there and he made 
an open confession of what had happened. 

(2) After this the petitioner was advised to 
get the marriage declared null and void and 
he, therefore, appLied to this Court for a decla¬ 
ration that his marriage with the respondent 
be declared null and void. These are facts 
that have been alleged in the petition. Be¬ 
sides alleging these facts, the petitioner sought 
to get the marriage declared null and void on 
the ground that one of the conditions upon 
which a marriage under the Special Marriage 
Act could be solemnised not having been con¬ 
formed to, such a marriage could not be held 
to be valid, the condition being that where any 
of the parties to the marriage had not com¬ 
pleted the age of 21 years, it was essential that 
the consent of his or her father or guardian 
to the marriage should be taken. Admittedly 
the petitioner was below the age of 21 years 
and in this case the consent of the father was 
not taken. 

J 8 )™- was taken out to the respondent 
and as she could not be served in the ordinary 
way, substituted service was ordered and when 
she was absent in spite of the substituted ser¬ 
ges 116 W3S S6t 6X Pafte by an order of tW* 

< 4 > pe *i tion er examined in support of 
fc^tition, himself his father and one other. 
Besides this oral evidence he produced the role 
vant documents from the office of the Registrar 

siorHta .?f arria S es - , the application for admis- 
sion in the schools in which he studied and the 

L S H C fr v® panted to him on his passing 
the H. S. C. Examination. By the latter dooii 

Uve a S S‘ 0n ha Tf sr b sr ,o 

ag * of T the Petitioner is concerned aS the 

that this S ma?ria a ge t was° t brought a k concerne d 
able the respondent to stav^L about to on¬ 
ly, the petitioner has naiated^ l nt " 

all happened from the date It Us what) 
dent approached him with th*^!2i the ^POn- 
should oblige her by iSdn?® ?^ Ues t that he 
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through the petitioner’s evidence in detail we 
are satisfied that the petitioner never intended 
to marry the respondent, that no consent of the 
father was taken for this marriage and that 
the whole ceremony was gone through in order 
that the respondent may get the domicile of 
the petitioner as her husband, who was an 
Indian national. It is not necessary for us to 
go into the question as to whether this marriage 
could be declared null and void on the ground 
that the respondent never intended to marry 
her or on the basis that it was merely a made- 
up affair and that both the parties did not 
enter into the contract seriously. It would 
suffice for our purposes to declare the marriage 
null and void on the sole ground that a very 
essential condition which is a ‘sine qua non’ to 
the validity of a marriage where one of the 
parties happens to be under the age of 21 years, 
was not adhered to. Admittedly in this case 
the petitioner was below the age of 21 years 
at the time of the marriage. Section 2, sub-s. 
(3), Special Marriage Act, 3 of 1872, makes it 
obligatory that where any of the parties had 
not completed the age of 21 years, consent of 
his or her father or guardian should be ob¬ 
tained to the marriage. The petitioner’s father, 
as has been stated by us above, has gone into 
the box and stated that he never knew about 
the marriage until the police came to investi¬ 
gate and informed him that it was his son who 
appeared before the Registrar under an as¬ 
sumed name of ‘A. R. Mudaliar’. 

(6) Tlie short point now is as to whether the 
provisions of S. 2(3) are mandatory in their 
nature or merely directory. The object of the 
Legislature appears to be that a person under 
the age of 2l years is not likely to understand 
the true import and the necessary consequences 
of a marriage and so it has been enjoined that 
the consent of the parents who are interested in 
the welfare of their children should be obtain¬ 
ed as a very essential safeguard. The Legisla¬ 
ture has intentionally fixed the age of 21 years 
for a person to enter into a contract of his 
own accord without reference to his parents 
having regard to the responsible and onerous 
nature of the marriage contract. The idea is 
that it should not be merely a child’s play to 
enter into a marriage and soon after get it dis¬ 
solved at the whim and caprice of any party. 
Further the words of sub-s. (3) of S. 2 of the 
Act are 

“each party must, if he or she has not com¬ 
pleted the age of 21 years, have obtained the 
consent of his or her father or guardian to 
the marriage.” 

The words of the sub-section clearly indicate 
that this provision relating to getting the con¬ 
sent of the father or guardian where either of 
the spouses happens to be under the age of 21 
years is of a mandatory character. If we were 
to disregard the words appearing in the Section 
— ‘must have obtained the consent of his or 
her father’ — the rights of the parents or the 
guardians would be completely destroyed where 
their children are not in a position to fully 
appreciate the consequences of entering into a 
marriage contract. We are of opinion that the 
conditions laid down in S. 2 cannot be regarded 
as me.^lv formal but they are conditions on 
the full Iment of which alone a marriage could 
be decl. red to be valid. We are in this con¬ 
nection inclined to follow the decision of the 
Calcutta High Court in the case of —‘Basanta 


Sen v. Aghore Nath Sen’, reported in AIR 192& 
Cal 631 (SB) (A) and are hesitant to follow 
the decision of the Nagpur High Court reported 
in — ‘Ganesh Prasad v. Mt. Damayanti’, AIR 
1946 Nag 60 (SB) (B). The trend of decisions 
in India appears to be in favour of declaring 
such a marriage null and void as would appear 
from the judgment of the Punjab High Court 
reported in — ‘Parbati Mukherjee v. Samaren- 
dranath’, AIR 1951 Punj 88 (SB) (C) and the 
decision of the Madras High Court in the case 
of — ‘Jaya Lakshmi v. Soundararajan', AIR 
1949 Mad 808 (D) and the decision of the 
Bombay High Court in the case of — ‘Santosh 
Kumari v. Chimanlal Munilal’, AIR 1950 Bom 
307 (E). 

(7) We may consider the question as to where 
the marriage is a fait accompli would the doc¬ 
trine of factum valet govern the case and 
whether the marriage could not be rendered 
invalid by reason of the non-fulfilment of the 
conditions mentioned in S. 2 of the Act. In this 
connection it would be useful to advert to the 
observations of the Privy Council in the case of 
— ‘Balusu Guru Lingaswamy v. Balusu Rama 
Lakshmamma', 26 Ind App 113 at p. 144 (PC) (F), 
wherein their Lordships observed that the fac¬ 
tum of the external act would not be void in 
law merely by reason of a directory test not 
having been complied with, but it would be 
void only when the mandatory tests are flouted 
and are not complied with. We have already 
held that the provisions contained in S. 2(3) 
are mandatory in their character and where 
mandatory provisions have not been complied 
with, such marriage would be void in law andj 
there would be no scope for the application of' 
the doctrine of factum valet. Therefore on the) 
sole ground that a mandatory provision of the 
law had not been conformed to. we declare the 
marriage solemnised under the certificate of the 
Registrar of Special Marriages, between the 
petitioner in the assumed name of A. R. Muda¬ 
liar and Mariam Vanderman, daughter of one 
Vanderman, to be null and void. The marriage 
is dissolved. Ordered accordingly. Having re¬ 
gard to the particular facts of the case, we 
make no order as to costs. 

(8) SHRIPAT RAO J.: I agree. 

B/V.S.B. Ordered accordingly. 
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PALNITKAR C. J. 

AND SRINIVASA CHARI J. 

Bansilal Singh, Petitioner v. Benjamin Paul 
ind others, Respondents. 

Writ Petn. No. 684 of 1951, D /- 19-6-1952. 

Houses and Rents — Hyderabad Rent Con- 
rol Order (1353 F), Rr. 4, 5 — Determination 
>f fair rent — Principles. 

It is obligatory on every Rent Controller 
rhen determining the amount of fair rent to 
ake into consideration a number of cijcmn- 
tances such as the prevailing rent[ for r motor 
property in the locality in which the house is 
ituated, the accommodation available for uie 
enant the location of the house andI the amem- 
ies that the tenant is enjoying. Similarly, gg 
ncreasing or decreasing of the rent is not g 
o the whim and caprice of 

who has to take into consideration matter 
such as the general increase or decrea^ ^ 
rents in the vicinity, the enliancemeiit or 

iion of municipal asse ^ ment ; fT a "3 P i^ to*^;he 
md particular amenities afforded ^ 2) 

tenant. 
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Held that the order reducing the rent did not 
conform to R. 5 as the Rent Controller had not 
bestowed any attention to the fact that the 
municipal assessment had been increased and 
that the owner had spent towards the repairs 
of the portion a large sum of money and there¬ 
fore should be set aside. (Para 3) 

Moleshwar, for Petitioner; P. L. Gajpat Rao, 
for Respondents. 

JUDGMENT: Heard the arguments of the 
respective advocates. On going through the record 
we are of opinion that the Rent Controller in 
this case has not conformed to the provisions of 
R. 5 of the Rent Control Order. 

(2) An application was filed by the tenant for 
the fixation of a fair rent under R. 4 of the Rent 
Control Order. The Rent Controller reduced the 
rent from Rs. 40 to Rs. 20. It is obligatory on 
every Rent Controller when determining the am¬ 
ount of fair rent to take into consideration a 
number of circumstances such as the prevailing 
rent for similar property in the locality in which 
the house is situated, the accommodation avail¬ 
able for the tenant, the location of the house and 
the amenities that the tenant is enjoying. The rea¬ 
sons given by the Rent Controller for reducing 
the rent, according to us, do not justify the reduc¬ 
tion of rent according to law. The increasing or 
decreasing of the rent is not left to the whim 
and caprice of the Rent Controller. It has to be 
determined having regard to certain well estab¬ 
lished principles such as the general increase or 
decrease of rents in the vicinity, the enhancement 
or reduction of municipal assessment, special and 
particular amenities afforded to the tenant. These 
are matters • which the Rent Controller should 
have taken into consideration. 

(3) The Rent Controller has not conformed to 
the provisions of R. 5 of the Rent Control Order 
and has not bestowed any attention to the fact 
that the municipal assessment has been increased 
and that the owner has spent towards the repairs 
of the portion a large sum of money. We allow 
this application and remand the case to the Rent 
Controller with a direction to investigate into the 
matter again in the light of R. 5 of the Rent 
Control Order and having regard to directions 
set forth above and pass a fresh order. The peti¬ 
tioner will have the costs of this petition of this 
Court. Advocate's fee Rs. 40 (rupees forty only). 

B/D.R.R. Application allowed. 

A. I. R. 1953 HYD. 207 (Vol. 40, C. N 98) 
SIDDIQUI AND SRINIVASACHARI JJ 

Re S S po n tot s H)derabad V - Slddappa “ d ° th “* 

Appeal No. 539/6 of 1950, D/- 9-8-1951 

Penal Code (1860), S. 97 - Accused when 
may counter-attack ending in death 

If the accused apprehending immediate 
dange r to his life thinks that it is only J he 
made a counter-attack that he could save 
his hfe and make the attack he is entitled 
The question in such cases whe¬ 
ther the act of the accused was commen- 
surate with and proportionate to the attack 
opponent is t 0 be determined having 

S of Z case! CU 3r faCtS 

Anno: Penal Code, S. 97 N. 2. ‘ 3) 

ca £ op f al r 5 a 0 °f 0 .^K run i k ^ Government Advo- 
* o^JLf. tate ' Ahmed Sheriff, for Respondents. 


ed wno were charged under Ss. 124 and 243, 
Hyderabad Penal Code. The story of the prose¬ 
cution is that on 8th Amardad 1356 F., at about 
8 a. m. the six accused went to the land known 
as Saharai Indola situated in Niianga Taluq, 
Bidar District and finding the deceased;. 
Basappa, sowing seeds and cultivating the land 
which, according to the accused belonged to 
them, inflicted severe injuries on Basappa and 
in consequence of which Basappa d*ed and 
sharnappa received severe injuries. The accus¬ 
ed were charged with the muraer of Basappa 
and for rioting. The accused denied the com¬ 
mitting of the crime. On behalf of the prose¬ 
cution eleven witnesses were examined, of 
wnom P. Ws. 7, 8 and 9 were examined as 
eye-witnesses. It was stated by the prosecution 
that the motive for the crime was a afspute 
between the party of the accused and the 
party of the deceased with regard to the pos¬ 
session of the land. The prosecution examined 
other witnesses also with regard to the dispute 
about the land and about the fight between 
the two parties. On the evidence before the 
Sessions Judge, the Sessions Judge came to 
the conclusion that the accused weie guilty of 
the ortence of murder of Basappa, but he held 
that this act of the accused was in exercise of 
tneir right of private defence. In the result 
the Sessions Judge acquitted the accused. It 
is against this judgment that this appeal has 
been preferred. 

(2) It is argued by the learned Public Pro¬ 
secutor that the Sessions Judge, having found 
the accused to be guilty of the muider of 
Basappa, was wrong in having held that they 
were entitled to commit the murder in exercise 
of their right of private defence. The sole ques¬ 
tion in this appeal is as to whether the accused 
were entitled to commit the act they have been 
charged with in the exercise of their private 
defence and whether the circumstances neces¬ 
sitated the exercise of the right of private 
defence. So far as this question is concerned 
it cannot be gainsaid that the right of private 
defence could be exercised and a person may 
; p e l strlk ' £ 1S adversary with such a sharp 
weapon which may cause his death where he 
J®Jnii 3 ?, 0 ®!? 1 i e apprehension that he would 
b. killed. If the facts show that his adversary 
was using such a weapon, the use of which 1 

22# U ^ C w USe , death > . the accused is entitled to 
defend himself and in defending himself if he 

happens to kill the adversary he cannot be held 

hv l tL 0f i mUr ^f r B 92 e ar sument was advanced 
by the learned Public Prosecutor that it was 1 

to'thp t0 in!hn®r cused ? ersons to have recourse 
to the authorities or have gone to a Court of 

law in order to establish their right of posset 

sion rather than have recourse to the inflicting 

death U of eS th W . lth H 3 Sha i p weapon » a*'tocaust 
death of the deceased. The evidence in the 

thfsword whYch A w^- Sed ^ BaSappa snat <*ed 
u which was in the possession nr 

A - V " app a and tried to inflict injuriS on Ato- 

appa and actually inflicted injuries on him and 

fSS,°?h. Ram ?J ina » the amj sed. It is also clear 

received 0 a ^ fr0I V 1 the evidence that Aynappa 
fell This wrf7 e,re ^ ow * rom the sword and 
BasaDDa C ,Wof the attack by 
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nappa, we should regard it as an act of the 
accused in the exercise of their right of private 
defence. As has been observed by us above, 
the accused is always entitled to inflict severe 
injuries which may cause death, if there is 
danger of his being killed. We, therefore, 
agree with the Trial Court that in this case the 
accused were entitled to the exercise of private 
defence and if in the exercise of private defence 
they have used lathis and inflicted injuries on 
.the deceased which caused death, they cannot 
be held guilty of the murder of the deceased. 

( 3 ) It has to be remembered that the right 
of private defence is available to a person 
where it is for the protection of property or 
lor the person. In the case before us admit¬ 
tedly Basappa was tilling the soil on the field 
which belonged to the party of the accused and 
if after remonstration Basappa did not forbear 
from tilling the party of the accused threatened 
to beat when Basappa snatched the sword from 
Aynappa and hit him. The provocation was at 
the instance of Basappa. Although it is an ele¬ 
mentary principle of law and jurisprudence 
that a man cannot take the law into his own 
hands but should have recourse to the proper 
authority to get his grievances redressed, but 
in a case where there is no reasonable oppor¬ 
tunity for seeking his redress in a Court and 
there is imminent danger to his life on account 
of a nerson attacking him with a sharp wea¬ 
pon, he can avoid the danger to his life by 
counter-attack on the assailant. If the accused 
apprehending immediate danger to his life 
thinks that it is only if he made a counter¬ 
attack that he could save his life and makes 
the attack he is entitled to do so. The question 
also arises in such cases whether the act of the 
accused was commensurate with and propor¬ 
tionate to the attack of the opponent. A blow 
by a first cannot be returned by hitting with a 
sword. Whether the attack was commensurate 
with and proportionate to the attack of the 
adversary would have to be determined having 
regard to the particular facts and circumstances 

■of the case. 4 . .. , . 

(41 As regards the argument of the learned 
Public Prosecutor that recourse should be had 
to the authorities or a Court of law to establish 
their right of possession, we are of opinion that 
the events that have happened in this case do 
not justify and do not warrant our coming to 
the conclusion that the accused could have had 
recourse to the authorities. In the result we 

dismiss this appeal. . 

(5) SIDDIQUI J.: I agree. In cases of m- 
minent danger to life, the one in danger of life 
is entitled to nrotect his life, and even counter¬ 
attack if necessary, if the circumstances, per¬ 
mit, just to protect oneself. In the circum¬ 
stances of this case the attack complained of 
is justified. Appeal is dismissed. 

C/V S B Appeal dismissed. 
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sjAIK C. J. AND MOHD. AHMED ANSARI J. 

Kondiba, Petitioner v. Tatayya and others, 
Respondents. 

Civil Revn. Petn. No. 344 of 1358 Fasb, D/- 
1-11-1951. 

Limitation Act (1908). Art. 177 — Hyderabad 
Limitation Act, Art. - Death of defendant 
- Application for substitution of legal repre¬ 
sentative filed after two years held barred. AIK 
1951 Jiyd 55, Dist. (Para 1) 

Anno: Lim. Act, Art. 177 N. 2. 


B. Ram Lai Kishen, for Petitioner; Madhav 
Rao Madhekar, for Respondents. 

CASE CITED: 

(’51) AIR 1951 Hyd 55: (ILR (1951) 

Hyd 429) 1 

ORDER: This is a revision application 
against an Order of the lower Court that the 
application to bring the legal representatives of 
a deceased defendant on record was beyond 
time. The facts necessary for the decision of 
the case are that the plaintiff had come in 
revision to the High Court and when the case 
was still in the High Court, defendant 1 died 
on 28th Azur 1356 F; (28-10-1946) the plaintiff 
filed a petition to bring the legal representa¬ 
tives on record on 20th Khurdad 1356 F (20-4- 
1947), which was even then clearly beyond time; 
the plaintiff’s petition was disallowed and the 
case was sent back to the original Court. The 
record of the case was received there on 28 th 
Ardibehisht 1357 F, (28-3-1948); but no one 
appeared and summonses were sent to the 
plaintilT as well as to the defendants to appear. 
At last on 10th Isfandar 1358 F, (10-1-1949), 
that is, about 10 months after the receipt of 
the record, the plaintiff appeared and on 25th 
Isfandar 1358 F (25-1-1949) he filed the appli¬ 
cation to bring the legal representatives of the 
deceased defendant on record, which the lower 
Court has held that to be beyond time. It is 
against this Order that the plaintiff has come 
in revision before us. . 

His counsel relies on a decision of this Court 
reported in — ‘Venkata Narsimham v. Konda 
Reddy’, AIR 1951 Hyd 55, in support of his 
contention that the Order of the lower Court 
should be reversed. I have carefully gone 
through this judgment and I do not think that 
it helps the petitioner, at all. In that case it 
was the defendant who died and it was his 
revision petition that was pending in the High 
Court, when he died; after the case came back 
to the trial Court, the plaintiff applied to bring 
the legal representatives of the defendant, on 
record and the representative raised the objec¬ 
tion about its being time-barred. Naturally, it 
was not thought equitable for the representa¬ 
tive of the defendant to raise an objection for 
which he himself was responsible and the appli¬ 
cation was filed within four months of the 
receipt of the record in the trial Court; whereas 
in the present case, the plaintiff himself knew 
of the death of the defendant, had filed an 
application in the High Court to bring the 
legal representatives on record, which was re- 
jected because no process fee was paid, wnen 
the case came back to the original Court it 
was for him to find out whether the record 
has been returned and to bring the leg® 1 * 
Dresentatives of the deceased party on record. 
He cannot escape from his responsibility merely 
by stating that no notice was given to him 
intimating receipt of the record in the original 
Court. Article 155, Hyderabad Lunitation Act, 
is clear on the point and under it the starting 
point for the limitation of four months is from 
the date of the death of the deceased party. 
Admittedly the application of ^Jf^Ijfmade 

S KSfS SM3 

B/K.S M ' A ‘ AN Revision dismissed. 
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MANOHAR PERSHAD J. AIR 1922 PC 112: 3 Lah 127 (PC) 

r . B <*-) (34) AIR 1934 PC 213: 56 All 634 (PC) 

C. J. Balaram and another, Petitioners v. (F) ('46) AIR 1946 Bom 280: ILR (1946) Bom 
Rukmaiinamnia and others, Respondents. 636 v ' 

Petn. No. 500 of 135SF, D/- 13-11-1950. <G, 87 l '(FB) AIR 1945 Bom 88: ILR (1944) Bom 

41 psa w&r sms>sri ifikkz is%r 780: i949 - iMad Lj412 

ieasonable Srounds” - (Words (J) 33 Deccan LR 413 (FB) 
and Phrases). (K) 35 Deccan LR 153 (FB 

The expression ‘sufficient or reasonable MANOHAR PERSHAn i • i 
grounds' in S. 8(2)(f) should not be given weeniSduFman ft 

SS S - 8 “ 

(Fara 4) judgment of thp Rp.it. 


(K) 35 Deccan LR 153 (FB) 

MANOHAR PERSHAD J.: (On difference bet¬ 
ween Knahiuzaman J. & Srinivasa Chari J.) This is 
a petition by the tenants lor the issue of writ 
of certiorari against t:ie decision of the Dis¬ 
trict Mag.strate, Secunderabad affirming the 
judgment of the Rent Controller and directing 


....... . , „ kiruid Judgment of the Rent Controller and directing 

(b) Evidence Act (1872), S. 45 — Expert t * 1 ? t , tbe landlords be put in possession of the 
inion and proof. building. The facts set out in their netitinn »ro 


opinion and proof. building. The facts set out in their petition are 

The certificate of a doctor cannot bv it- and G - Venkata Subbayya 

self be admissible in evidence unless the ‘°r th f £ ent C ? nlro51er > Secunderabad, 

doctor is examined as a witness - AIR 1928 ck (3) ' of t!le R?nt Control Order 

Lah 427 (1), Rel. on; AIR 1923 Bom 183 Sddl uilT w £ ere they Uve * narrow 

Ref. (Para 5 > ' D , dark - tkey . have become ill and petitioner 1 

Anno- Evid Act S 45 N i ' 5 ^ , . kn l a ? an,ina 1 “ suffering from Tuberculosis, and 

• a ‘ Act> 45 N - 3 - nn’-ess they shift to some other house which is 

<c) Constitution of India, Art. 226 — Scope. m°: C airy . and s P aci0US there is no chance of 

di jhe fue of writ of certiorari which is ' vacate™ prenSes mid pTSion^be^en fS 

S? t h2 a r^„ J t n K D , atUr l* may be granted them. The tenants admittS? the? SnJ? 

cL? H ritn , F beo ,w has . refused to exer- denied the facts of the petition and stated that 

™1^ r A sdlcti0 * or , tbere 1S an absence of Rukmanamma and G. Venkata Subhawa want- 

^ f e fact , of wan t of jurisdic- to sell the house to one Andori Ishwaravva & for 

Let Sor rl f f f f0m nal u Ure of the su b- tliis purpose were trying to get £?*'premislL 
J e^n^i tter °>- f - rom the absence of some vacated and evict the petitioners A P f,,rtw 

22ft, SlSSTi 7 proceedings - Mere objection was raised that the facts sit out^ffi 

mmmm 

mu 4 - . (Fara 6) ierence of opinion between the Judges th« 

not subs?ami?eVby m Si?U?d^ a ?an^ St A?t. ^ UP bef ° re ”* ™ der S.°8. High 

(Para 6) ““J. medical certificate produced bv the 

* - mature 


nnd scope of proceeding^ ' " Watu 

jurisdiction exercised k v u? • 
Court under Art. 226 is both of revfeorv** 

HF-»*MSSXf= 

. < p ara 7) 


sbusa 


«o, for Respondents. 1 ^ reuuoners : Sadashiv 
CASES CITED: 

(A 26 JS ) IJ I 3S9 923 B ° m 1831 84 Ind Cas 643: 

<B ’»6 < 'S^i 9 3 28 Lah 427 «> : 

1958 Hyd./27 & 28 


Thn f|.i_j ~ can oe piacea on it 

The t.iird contention is that undpr q q A f »r 0 

Rent Control Order there niurhf m k 8 f S € 


427 ?fMB) V - Ja v P n£? an P® 8 ’* AIR 1928 >Lal 

v® srsg 9 i 93 (c '' H ik z* 

P-tap v. Para£ Na^. & po m’Sfft 
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1949 P. C. 19D (Sic). In reply on behalf of the 
landlords it is argued that as the Controller had 
recorded arguments in the proceedings it has 
become a part ol the record; hence the record, 
as it is, is sulficient to justliy the eviction. Re¬ 
liance is pUcei on — ‘Juggiial Kamiapat Firm 
v. Collector oi Bombay', AIR 1946 Bom 280 (F>, 
—‘Haveliram v. Maharaja of Morvi’, AIR 1945 
Born 33, (FB) iG>, — •Krisiniamurthi v. Fartha- 
sarathi’, AIR 1949 Mad 780 OB. 

(3» In order to appreciate the arguments of the 


learned Advocates on behalf oi the parties, a 
reference to the original petition uled by the 
landlords is necessary. In para 5 of the petition 
it is stated that the house m which they are 
staying at present is unhealthy and hopelessly in¬ 
convenient and it has become the cause oi their 
llmess. In para 6 it is stated that the house is 
very small and cannot accommodate ail the mem¬ 
bers of the iam.lv. In para 7 oi the petition it 
is mentioned that the house is needed for their 
personal use ana not for giving to other people on 
rent. In para 8 it is stated that the petitioners 
have received a notice of ejectment from the 
landlord of the house in which they are at 
present staying. This petition was substantiated 
by a certificate issued by one Dr. Moses and a 
notice of ejectment given to the petitioners by 
Gajapathirao, Advocate of Koia Narain. Tiie 
tenants denied the allegations in the petition. 
So, the question that remains for my considera¬ 
tion is whether there is suific.ent material on 
record before the Rent Controller for the 
grounds set out in the petition of the landlords 
justifying an eviction of the tenants and whether 
this is a fit case for the issue of writ of cer¬ 
tiorari. It must not be forgotten that this is a 
petition for issue of a writ oi certiorari and I 
am not s.tting i:i appeal against the judgments 
of the Courts below and so I have got to see 
whether there is any justification for the 
issue of such a writ. In this connection I have 
got to consider first whether the facts set out 
in the landlords’ petition justify such an evic¬ 
tion. The whole question rests on the wording of 
S. 8 Rent Control Act. The argument of 
the present petitioners is that an order can only 
be given if it falls within the purview of S. 8. 
and as no such grounds have been mentioned in 
the petition of the landlords no order of eject¬ 
ment can be given. The decision on this point 
depends on the interpretation of this section, 
which runs as follows: 

8 "(1) A tenant in possession of the building 
shall not be evicted therefrom whether in 
execution of a decree or otherwise and 
whether before or after the termination of the 
tenancy except in accordance with the pro 
visions of this section. 

(2) A landlord who seeks to evict his tenant 
shall apply to the Controller for a direction 
on their behalf. After hearing the objections 
of the parties, if the Controller is satisfied that 

(a? haTneither paid the due rent before the 
presentation of the petition nor is he ready to 

pay the same, or . 

(b) is not ready to pay the reasonable rent 
for the period of his future possession, 

(c) without the permission of the landlord has 
leased or sub-let the entire building or any por¬ 
tion thereof or used the building for purposes 
other than those for which it was leased 

(d) was not staying in the limits of the city, 
district or village where the house in question 
is situated 12 months prior to the filing of 
the petition and that in the public interest his 


stay in the city , district or the village is essen¬ 
tial and that the landlord is not in a position 
to secure any suitable place for his residence, 
or 

ie) that the tenant has not fulfilled any of 
the terms of the agreement, or 

(it that the landlord has got sufficient or rea¬ 
sonable grounds for tne cancellation of the 
agreement of tenancy, 

the Controller shall make an order direct¬ 
ing the tenant to put the landlord in posses¬ 
sion of the building." 


(4) It is urged on behalf of the tenants that 
the petition oi the landlords does not fall under 
any oi the said clauses oi S. 8 while the conten¬ 
tion of the landlords is that it falls under cl. 
(fi. Both the contesting parties have placed 
great stress on the wording ‘sufficient or 
reasonable grounds’ in ci. (f> of the aforesaid 
section and the whole decision rests on the 
interpretation of this. It is argued on behalf 
of the petitioners that ‘sufficient or reasonable 
grounds' should be analogous to those specified 
immediately previously. The contention of the 
other side is that it is not necessary that ‘suffi¬ 
cient or reasonable grounds’ should be given a 
restricted meaning. There has been difference of 
opinion on the interpretation of this. Klialeeluz- 
zaman, J. has held that it should be analogous 
while Srinivasa Chari J. has held that it should net 
be given a restricted meaning. In this respect I agree 
with the opinion of my learned brother Srinivasa- 
chari J. that the words ‘sufficient or reasonable 
grounds’ should not be given a restricted meaning 
as it cannot be said that the provisions of S. 
8 are exhaustive. It must be remembered that 
the Rent Control Act was passed having regard 
to the shortage of housing accommodation during 
and after the period of war and to protect the 
nghts of the tenants so that they may not be 
unnecessarily harassed by the landlords, but it 
cannot be said from this that no regard can be 
paid to the needs of the landlords and in cases 
where such needs are established Court would 
not grant relief to them. To interpret otherwise 
would mean to ignore the needs of the landlord 
which, in my opinion, cannot be the meaning of 
this Act. In the Rent Control Act of Calcutta 
and Bombay, similar provisions are made in 6. 11, 
which reads: 

"Notwithstanding anything contained in the 
Transfer of Propertv Act 1882, the Presidency 
Small Cause Courts Act 1882 or the Indian Con¬ 
tract Act 1872, no order.or ^ ere Jl th ^ 

premises are bona fide required by the landlord 
either for purposes of building or for rebuilding 
or for his own occupation or for the occupa¬ 
tion of anv person for whose benefit the pre¬ 
mises are held or where the landlord can show 
any cause which may be deemed satisfactory by 
the Court". 


It has been held by these Courts that the legis- 
iture in enumerating in the proviso in S. 11 the 
rounds upon which a landlord can successfully 
laim an order for possession did not intend to 
mit the claim to those grounds, but merely enu- 
lerated those grounds for the purpose of mdicat- 
lg the grounds upon which a landlord would oe 
ntitled to possession as of right leaving it open 
> the Court to exercise its discretion in his favour 
pon anv other grounds which might appe^ J 
tie Court to be satisfactory. The other ■ 
lourts in the Indian Union also have held sunnar 
iew. I am of the view that the words suf . fl £‘ el ^ veI1 
easonable grounds’ in cl. (f) should not be g 
restricted meaning. 
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(5) After which the only question that remains 
for consideration is wheiner there are 'suiiicient 
or reasonable grounds’ m the case. On benalf of 
the landlords it is stated that the present house 
in which they live is not healthy. In order to sub¬ 
stantiate tins they have filed a eertineate of a 
doctor. On behali ot the tenants it is argued that 
the nouse m question is no oetter than the house 
in which the landlords are at present living and 
the fact that the landlords are ill has not been 
proved by any e/idence as the certificate of the 
doctor, under the Evidence Act, is not in itself 
admissible in evidence. Reliance is placed on — AIK 
l‘J23 Bom 163 (A» & — AIR 1928 Lah 437 In 

— AIR 1923 Eom 183 (A), a certiticate of a Professor 
of Anatomy was in question k it was held by their 
Lordships of the Bombay Hign Court that this is 
only a hearsay evidence and is not acinussiole in 
the absence of the statutory authority, in the 
second case, AIR 1928 Lah 42/ (1> (B>. it has been 
laid down by their Lordships of the Lahore High 
Court that the opinion of the experts is not legal 
evidence unless they appear in tne Court as wit¬ 
nesses and are examined by both the parties in 
respect of their opinion. I am, therefore, of the 
view that under the Evidence Act, the certificate 
of the doctor cannot by itself be admissible in 
evidence unless the doctor is examined as a wit¬ 
ness. 

(6) In the case admittedly the doctor has not 
been examined and no other evidence adduced. 
It is stressed on behaif of the landlords that the 
arguments recorded in the proceedings became 
a part of the record and so it is admissible and 
is sufficient evidence. I cannot agree with this 
contention. Thus I hold that the certificate in 
question is inadmissible in evidence. After which 
the question that remains for consideration is 
wnether this is a fit case for the issue of writ of 
cert.oran. As I have discussed above this is not 
a regular appeal, but it is only a petition for the 
issue oi writ of certiorari which is discretionary 
ui nature, and may be granted when the Court 
below has refused to exercise jurisdiction or there 
is an absence of jurisdiction. The fact of want 
of jurisdiction may arise from the nature of the 
subject matter or from the absence of some essen¬ 
tial preliminary proceedings. Mere formal or acci¬ 
dental errors on the face of the proceedings do not 
lafiord grounds of certiorari & where the pro¬ 
ceedings are regular upon their face and the Court 

5*? „ JU fi sd ctl0 ?.’ the Court will not grant 

the writ of certiorari on the ground that the Court 

, merely misconceived a point of law 

on ! 1C " f id ence impeaching the decision 

nrVrl he , fa v tS ' but where ^e^ was no evidence 
considered in support of the point 

'Uorar7 d be a 8r0Und f0r 185116 of writ of cer- 

It is argued that in the case there is no evid- 
ence at all and the Rent Controller has based his 
judgment on the certificate alone, and so this Is 

0f OTlt certiorari. TlSSgh 

T nT .f CertlllCate .u ^admissible in evidence 
Nyet I am of opinion that this is not a fit case 
to issue a writ of certiorari, as it cannot be said 
that there was absence of Jurisdiction or refusal 

L e tfL CSe Ju f rlsd ‘ ct ' on - 11116 f act that toe S- 

snhfjanNatcd by oral evidence can 
at toe most be said to be a material irregularity 
—f^c- 56 °f Jurisdiction In not taking evid- 

cient ground for interference by way of certiorari 
K edln f. It is not merely y the y order^ r of°Uie 
H nt controller that is sought to be quashed but 
a^ the order of the appellate authS S 
ppellate authority has refused to interfere hi 


appeal and I am not inclined to interfere. In 
— AiRly36Mad 9o9iC), a sumlar discussion had 
arisen. It was a cuse of Maoras Vuiage Pancha- 
yat- Act regarding election. in that case mere 
was me report oi tne Tensildar regarding wmch 
a discussion had ar.sen wheiner mere report oi 
the Tensildar is admissible m eviaence or it had 
to be substantiated oy the orai testimony oi tne 
'lelisndar, and it was laid down mat the laiiure 
on tne part oi the revenue authorities to take evid¬ 
ence may at tne most be a material irregularity 
but cannot ue a ground lor issue oi writ ox certi- 
oi an. As 1 1 ic is^ue oi wnc oi certiorari is a dis¬ 
cretionary matter I am not inclined to interiere 
:n tne discretion used by the iower Court as I am 
oi opinion that tne lower Court has rightly used 
its discretion. 


i 


<71 It is urged on behaif cf the petitioners that 
the proceedings be remanded to tap Court below 
lor evidence. As already seated, this is not a re- 
gmar appeal and the nature ana scope oi these 
proceedings are distinguishable from that oi ap¬ 
peal. The powers of tne appellate Court are wider 
ihan those ot the Judge or Bench of Judges ad¬ 
judicating upon these proceedings. The appellate 
Court may reject or return the memorandum of 
appeal, may reverse or vary the whole decree or 
remand the case. It lias power to pass any decree 
or make such lurther or other decree or order as 
me case may require wnereas the proceedings on 

wh«h£ y ^ V0U . 6 a consideration of the question 
wnether tne autnonty or tribunal against whose 

vr!r l . e , Pel ‘ ti0n ^ presented has acted in 
rUv C “. of authority or without any autoo- 

be 3 nr l pJin“ S a 1Cu0n . at aU * Tile decision may also 
be questioned as being in violation of the prin¬ 
tout on naiura ! justice or bei ng vitiated by fraud, 
ciUus.on or interest of the Tribunal. The line 

between questions of law and quest'ons of fact 

d not be perfectly earmarked In ?Sch c£2 

voh.-t , tho U t dRrnental i y the Proceedings would in- 

ed facts ^ STSL° f H S uch iQfcr °nce from admitt- 
rehearme ^ he P r °ceedingscannot be said to be a 

ssj jays; Pz K& 

Deccan L KTS' a nS , trU6 thot * ™ 

Court has remanded the cilhSoSfS ° f 
tion in revision under s 17 hi 15? a PeN* 
this Court in toe exercise of rt , Act ’ and 

tendence remanded tmf lts J )0wer of «>perln- 

Nigrankar, who passed toe^itp^ aVin? h6ld ^t 
rised bv law and th7 orde f s was not autho- 
l.e., in IS Sds it ^erefore. void. 

ww. rsrfisffis' 

visions no Hlsh rm.W vi t de 1116 statutory pro- 



212 Hyderabad Goverdhan v. Govt, of Union of India (Manohar Pershad J .) 


are, however, not limited to S. 615, Civil P. C. 
The various High Courts have revisional jurisdic¬ 
tion under dillerent Acts as well. Small Cause 
Courts Act. Specific Reliel Act. The jurisdiction 
exercised in revision and that exercised through 
the writs are both oi revisory and superintending 
nature. The Hyderabad High Court Act also 
gives power oi superintendence which are revi- 
sional in nature over Courts subordinate to it. 

In — ‘Veerbhadrappa v. Abdur Rahim’, 33 Deccan 
L. R. 413 (J), it has been laid down by a Full 
Bench of this Court that a Debt Conciliatory 
Board for the purposes oi that Act is a subordinate 
Court and under S. 17, High Court Act, High 
Court has power of superintendence over them. 
In — ‘Raja Pratapgirji v. The State’, 35 Deccan 
L. R. 153 (K), another Fuli Bench consisting oi 
seven Judges have held that under S. 17, High 
Court Act, High Court has power of superintend¬ 
ence and the powers exercised by the High Court 
for the issue of the writ are in the nature oi revi¬ 
sional powers. This was a case where the writ 
was moved for quashing an order of an executive 
authority. In 39 Deccan L. R. 440 (I), it has been 
laid down that a Taluqdar under the Rent Con¬ 
trol Act is subordinate to the High Court. From 
these it is clear that the High Court has power 
of superintendence and revision and can issue 
writ of certiorari whenever necessary. Thus it 
has to be seen whether this is a fit case. 

(3) In the case there is no question of error of 
jurisdiction, but one relating to irregularity in the 
exercise oi jurisdiction in not taking the evidence, 
which, in my opinion, is not a fit case for the 
issue of writ of certiorari. Thus there remains 
no substance in this petition and I agree with 
Srinivasachari J. that this petition should be re¬ 
jected. Petition rejected accordingly. 

A/K.S. Petition rejected. 
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Goverdhan Bang and Jt. Family of Kaniram 
Laxminarayan, Petitioners v. Govt, of the 
Union of India, Owning G. I. P. and N. b. 
Railways, Respondents. 

Revn. Petn. No. 236 of 1951, D/- 3-2-1953. 

(a) Civil P. C. (1908), O. 6, R. 17 — Discre¬ 
tion of Court to allow amendment of pleadings. 

Amendment of the pleadings is in the 
discretion of the Court, but that discretion 
has to be exercised according to judicial 
principles. The main consideration to be 
borne in mind in exercising the discretion 
is that the rules of procedure have no 
other aim than to facilitate the task of 
administering justice, that multiplicity of 
suits should be avoided and that the inte¬ 
rests of substantial justice should be 
advanced. While considering whether 
the amendment should be allowed, 
the Court need not or ought not 
to go into the alleged falsity of the case 
in the amendment. So also, the Court 
ought not to give its finding on the merits 
of the amendment sought for without first 
allowing the amendment, framing an issue 
thereon and allowing both the sides to 
adduce evidence. But there is a limitation 
on the wide powers of the Court to amend 
the pleadings viz., that the Court cannot 
by way of amendment substitute one dis¬ 


tinct cause of action for another, or change 
the subject-matter of the suit. (Para 8) 
Anno: C.P.C., O. 6 R. 17 N. 1, 2. 

ib) Civil P. C. (1908), O. 6, R 17 _ 
Amendment taking away right accrued to a 
pai'^y by a lapse of time. 

The rule prohibiting the amendment 
which takes away, an existing right from 
the defendant, refers to a legal right which 
has accrued to the defendant and not a 
bare right to plead limitation. Hence, 
where there is no attempt by the proposed 
amendment to introduce a new cause of 
action or to claim a new relief, the rule 
does not apply. AIR 1942 Oudh 161; AIR 
1935 Mad 202 and AIR 1939 Nag 23, Rel. 
on - (Para 13) 

Anno: C.P.C., O. 6 R. 17 N. 5. 

(c) Civil P. C. (1908), O. 6, R. 17 — Amend¬ 
ment to be refused when application is not in 
good faith. 

It is true that it is one of the necessary 
conditions for the exercise of the Court’s 
discretion in allowing an amendment that 
the applicant has acted in good faith. But 
as a general rule, leave to amend ought not 
to be refused merely because the applicant 
has not acted ‘bona fide’, but would be 
refused if he has been acting ‘mala fide’. 

(Para 14) 

Anno: C.P.C., O. 6 R. 17 N. 7. 

(d) Civil P. C. (1908), O. 6, R. 17 — Amend¬ 
ment affecting jurisdiction. 

While considering whether an amend¬ 
ment should be allowed or not, the Court 
ought not to go on the merits of the case. 

If, after allowing the amendment, the 
Court comes to the conclusion that the 
Court has no jurisdiction, the Court could 
return the plaint to the plaintiff to be pre¬ 
sented in the proper Court. (Para 16) 
Anno: C.P.C., O. 6 R. 17 N. 16a. 

(e) Provincial Small Cause Courts Act 
(1887), S. 25 — High Court’s power of revision 
— (Civil P. C. (1908), S. 115) —(Hyderabad 
Small Cause Courts Act (6 of 1330F), S. 12). 

The power of revision under S. 12 of the 
Hyderabad Small Cause Courts Act is 
wider than that under S. 115, Civil P. C. 
Under S. 115, Civil P. C. the High Court 
cannot interfere when the lower Court 
having jurisdiction has arrived at a wrong 
decision on a question of fact or even on a 
point of law. But the powers conferred 
under S. 12, Hyderabad Small Cause 
Courts Act. are wide enough to justify an 
interference in some cases on a question of 
fact and law also. 

Thus, where the lower Court has wrongly 
refused to allow amendment of the plaint 
the High Court has power to interfere in 
revision under S. 12. (Para 17) 

Anno: Prov. Sm. Cause Courts Act, S. 25 
N. 1, 7, 11, 12. 

(f) Civil P. C. (1908), O. 6, R. 17 - 
Amendment of plaint. 

Plaintiff brought a suit for damages for 
non-delivery of the consignment consisting 
of one bag of ’pista’ and one bag of Q u ' al - 
Plaintiff sought amendment of plaint oy 
introducing words ‘dry dates’ in place 
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■pista’ and ‘alu bukhara’ in place of -qulai’ 
and the amount of compensation claimed 
was also sought to be reduced. 

Held that the amendment should be 
allowed as it did not alter the cause of 
action or change the nature of suit. 

(Pclfd 11) 

Anno: C.P.C., O. 6 R. 17 N. 2. 

Rai Bishamber Dayal and Girja Pershad 
Sanghi Vakil, for Petitioners; S. P. Srivastava, 
for Respondents. 
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hohJi? E ^ : «i. This . - S a petition in revision on 
behalf of the plaintiffs against the judgment 
and decree of the Court below dated 6-6-1951. 

dismissing the plaintiffs’ suit. The facts in 
brief are: 

' Bang and i° int family busi¬ 

ness of Kam Ram Lakshminarayan, Plaintiffs 
hied a suit for I. G. Rs. 1027/10/- against the 
Government (Union of muia)/ owning the 

don 1 ’; nd i l ^ e N- S> Railwa ys- The allega- 
tion in the plaint is that on 28-12-1946 Messrs 

ti^ P m S H anker Gangaram or their representa^ 

Artmi?- a t e *° Ver to the first defendant Railway 
Administration at their Wadi Bandar, parcel 

?nrt k th g < ?? Ce ' Packages (one bag P pista 
of d th? e JS er °, f Qulai >. bearing private marks 
^io! * a a S »r nder for carnage and delivery to 
Station^ N &- 1 at Hyderabad — Deccan Railway 
p®.: 1 ° n> Kirpa Shankar Gangaram sent the 
I^Uway Receipt to plaintiff No 1 withThe in 

livery of the suit consignments. Defendant 
No. 1 in his written statement denied that anv 
consignment containing one bag of Pista aSd 
other of qulai was booked by KirpafhanfcS 
SaP»™° n 28-12-1946 and stated that from 

other Ah,° p, agS 006 ° f Karak and the 

PWr/'^m Buqara were booked under 

ofSd to S Jn he - bae co ? taining Ka rak was 
t0 ,, consi gnee who refused to take 

&£ - ! «*r£ 

P'aintm SSSiPf 

a 4menSt P S" Zt Z 


lu oversight and by reason of a weak carbon 
beiiig used by the slan while preparing tne 
K. tx. resulting in weak and faint impression 
or words, tne plainiilis have claimed one bag 
or t'ista and one bag of Qulai instead of its 
actual contents of one bag of dry dates ana 
tne other bag of Aiu Buqara; that xor fair 
unu just disposal of the suit, and for deter¬ 
mining tiie real question in controversy, the 
following amendments are necessary: 

(a; the words 'one bag dry dates’ and ‘one 
bag of Aiu Buqara’ be substituted at all 
places in the plaint instead of the words 
one bag of Pista and one bag of Qulai’ 
wherever they have been used; 

(b) In para. 6 of the plaint the details 
of the amount of I. G. Rs. 1027/10/- may be 
struck oil and the following details may be 
substituted instead of the said details in the 
said para.; 

(i) the value of one bag of dry dates weigh¬ 
ing 2 mds. at Rs. 71/- per md. the same 
being prevalent in the Hyderabad market 
in the first week of May 1948: total 
Rs. 142/-; 

(ii) the value of one bag of alu buqara 
weighing 2 mds. at O. S. Rs. 130/- per 
md. total Rs. 260/- less railway freight 
and customs duties not paid — balance 
Rs. 340/-; 

(c) The words ‘O. S. Rs. 340/-’ may be 
substituted in ail places instead of the 
words T. G. Rs. 1027/10/- in the plaint, 
and 

(d) That the following para may be added 
as per para 6(a) of the plaint. 

The second defendant-railways offered one 
bag of dry dates on 13-12-1949, which was in 
a damaged and deteriorated condition and 
did not bear the proper marks, to the plain- 
tiff who denied to accept the same.” 

(4) This petition was opposed by the defen¬ 
dants and a reply was filed on their behalf to 
the effect that the plaintiffs are not entitled to 
an amendment as this would not only alter 
the cause of action and the nature of the suit, 
but that the plaintiffs’ suit will be barred bv 
limitation if the amendment is allowed; that 
it will affect the jurisdiction and that finally, 
1 seriously hamper the defendants who 
cannot bs compensated by costs. 

(5) The Court below after hearing the argu- 

acc n o S t e °H f t 1 l e .? artie /., regarding the amendment, 
?hf e £i«v tho ? a of the defendants and rejected 
soft P l 10 V° r a "\ end ment. In the result, the 
revision dlsm,ssed - Hcnce th5s Petition in 

behalf' I nf th *L Petit t-?" in re y ision R is argued on 
has /rrPri £f. tll !? ner that the court below 
nas erred in rejecting the petition for the 

not en nnTv nt B h n ldin fu that the amendment would 
rfpnr£a y fk Ch 3 n f !e i he nature of the suit but 
S ‘ ve 0 he defendants of the vested right and 
Itlift? afi ^ ^ jurisdiction of the Court. 

nf Irlr ded that L the sui t is for compensation 
P 1 a-dekvery of the goods. Originally in the 

for one h^efn/p- 1 ^ 1 th ^ the consignment was 

through b 3L° f Plsta , and one bag of Qulai, and 
u-w/a, the . amendment, the plainUffs only 

' an ‘ ed ^ stat . e t. ba t the consignment was no‘t 
for one bag of Pista and one bag of Qulai but 
J° r tp f e bag °f Alu Buqara and one bag of dw 
dates By these amendments neither the cause 

It hTi nor w the of the sCft is altered 
It is only when the cause of action and th* 

nature of the suit is altered that thS Sort fa 
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justified in rejecting the petition for amend¬ 
ment. Reliance is placed on the cases of — 
‘Munammad Raza v. Zamiruddin*, AIR 1932 Pat 
3oj (A) and — ‘Jarmni Baia Biswas v. Bank 
of Chettiuad Ltd.’, AIR 1935 Rang 522 (B>. 

(7) On behalf of the other side Shri Sri- 
vastav, Advocate, very strongly urged before 
me that the amendment would not only alter 
the cause of action and the nature of the suit 
but would deprive the defendants of the vested 
right and would also ailect the jurisdiction of 
the trial court. In view of this, he contends 
that the amendment should not be allowed. 
Reliance is placed on the cases of — ‘Kokamai 
Ivlaoho Ram v. Gulab Singh Gurudat Saiga’, 
AiR 1925 Bom 248 (C); — ‘Wadhava Singh v. 
Pratap Singh’, AIR 1928 Lah 933 (D) and — 
‘Guiain Mond. v. Mehta Chandras’, AIR 1927 
Lah 771 (E). It is also contended that when the 
Court below has rejected the petition for 
amendment, this Court ought to be very reluc¬ 
tant in interfering in the discretion of the 
court below. I find that similar contention was 
raised on behalf of the defendants before the 
trial court also. 

(8) In order to appreciate the view points of 
the learned advocates, a reference to O. 6, R. 17 
is necessary which runs thus: 

“The Court may, at any stage of the proceed¬ 
ings, allow either party to alter or amend his 
pleadings in such manner and on such terms 
as may 'be just and all such amendments 
shall be made as may be necessary for the 
purpose of determining the real question 
in controversy between the parties.” 


Thus, it is clear from this that amendment 
of the pleadings is in the discretion of the 
Court, but that discretion has to be exercised 
according to judicial principles. The main 
consideration to be borne in mind in exercising 
the discretion is that the rules of procedure 
have no other aim than to facilitate the task 
of administering justice, that multiplicity of 
suits should be avoided and that the interests 
of substantial justice should be advanced. While 
considering whether the amendment should be 
allowed, the court need not or ought not to go 
into the alleged falsity of the case in the 
amendment. So also, the court ought not to 
give its finding on the merits of the amendment 
sought for without first allowing the amend¬ 
ment, framing an issue thereon and allowing 
both the sides to adduce evidence. But there 
is a limitation on the wide powers of the Court 
to amend the pleadings viz., that the court 
cannot by way of amendment substitute one 
distinct cause of action for another, or change 
the subject-matter of the suit. 

( 9 ) j n _ ‘Ma Shwe Mya v. Mg. Mo Hnaung, 

AIR 1922 PC 249 (F), their Lordships of the 
Privy Council observed as follows: 

“All rules of Court are nothing but provisions 
intended to secure the proper administration 
of justice and it is, therefore, essential that 
they should be made to serve and be subordi¬ 
nate to that purpose so that full powers of 
amendment must be enjoyed and should 
always be liberally exercised but nonetheless 
no power has been given to enable one 
distinct cause of action to be substituted for 
another, nor to change, by amendment, tne 
subject-matter of the suit.” 

(10) The reason of the above rule is that 
substitution of a totally new case in place of 

the original one cannot be said many sense to be 
an amendment of the original claim. Nor can 


it be said that a totally new “case is necessary 
ior the purpose of determining the real ques¬ 
tion in controversy be.ween the parties”, that 
is, the controversy disclosed in the suit as 
originally framed. It follows from this principle 
that under the present Code: 

(i) An amendment will generally be allowed 
where the nature of the suit is not altered 
provided it does not cause prejudice or 
surprise to the opposite party, vide — 
•Kannalal Damrulai v. Bnagwandas*. AIR 
1949 Nag 5 (G); — ‘Rohini Kumar v. 
Niaz Mohd. Khan’, AIR 1944 Cal 4 (H);— 
•Eusoof Karva v. Mrs. Niemeyer & Co.*, 
AIR 1941 Rang 37 (I) and — ‘Ghaudhri 
Atmaram v. Umar Ali*, AIR 1940 Lah 
256 (J) and 


(ii) An amendment may be allowed even if 
it introduces a new ground of claim or 
allegation of fact inconsistent with the 
original pleadings where the court thinks 
just and necessary, vide — ‘Mangilai 
Nandram v. Zam Singh Ghagu & Co.’, 
AIR 1941 Nag 289 (K); — ‘Mangammal 
v. Rengappa Naicker’, AIR 1935 Mad 137 
(L)—Gopalakrishnayya v. Ramaswami*, 
AIR 1931 Mad 369 (M) and — ‘Chaudhri 
Hakam Ali v. Hashu*, AIR 1938 Lah 244 
(N). 

(11) Similar is the gist of the authorities 
cited by the learned advocate on behalf of the 
respondents. In view of this, I do not wish to 
discuss them in detail. To my mind, therefore, 
the question to be considered is whether by 
the proposed amendment the nature of the suit 
or the cause of action is altered. In the present 
case, plaintiff has claimed damages for non¬ 
delivery of the goods. In para 1 of the plaint, 
he has mentioned the goods as one bag oi Pista 
and one bag of Qulai: by the amendment, the 
plaintiff wants to insert one bag of dry dates 
and one bag of Alu Buqara. This is the 
amendment which the plaintiff wants to make 
in the plaint. The cause of action was and is 
the non-delivery of the goods which would 
remain in either case. It is, therefore, difficult 
to hold how it can alter the cause of action or 
the nature of the suit itself. It is urged that 
it would deprive the defendants of the vested 
right, as for instance, the right of limitation. 

(12) It is true that as a rule, plaintiff will 

not be allowed to amend his plaint by intro¬ 
ducing a new cause of action which since tne 
date of the suit has become barred by tne sta¬ 
tute of limitation. In other words no sucn 
amendment should be allowed as will take aw y 
the valid defence under the law ofj^tatioj 
Thus, where a plaintiff, though entitled t 
various alternative reliefs sued only for one I 
the reliefs within the period of limitation, he 
should not be allowed to amend the Pjimt m 
such a way as to enforce his otLr relief * 
have become time-barred at the date of 
amendment. _ 

( 13 ) The rule prohibiting the amendment 
which takes away an existing: right from 
defendant, in my opinion, refers to a legal ign 
which has accrued to the defendant and not^a 
harp richt to plead limitation. Hence w 
there is no attempt by the proposed amendment 
to introduce a new cause of acl ‘?-l or \° s no t 
a new relief, the ru e in my opinion does ^ 

3 ?if-"sampaTstaM A® 
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'Ramnath Hajarimal v. Mohanlal Radhakisan’, 
AIR 1939 Nag 23 (Q). 

ill) It is true that if the defendant is de¬ 
prived of any vested right, then i n that case, 
the court would be reluctant to allow an 
amendment. In this case no question of de¬ 
priving the right of the defendant arises at all. 
The defendant claims that period of limitation 
would start from the date of the non-delivery 
of the goods: that would hold good and would 
not be affected by the amendment. It is further 
contended that the amendment should not be 
allowed as the application is not in good faith. 
It is true that it is one of the necessary condi¬ 
tions for the exercise of the Court's discretion 
in allowing an amendment that the appUcant 
has acted in good faith. But as a general rule, 
leave to amend ought not to be refused merely 
because the applicant has not acted bona fide, 
but would be refused if he has been acting mala 
fide. To my mind, this contention of the 
learned Advocate also does not hold good Ori¬ 
ginally, the plaintiff had claimed I. G. Rs. 
1027/10/- and by the amendment he claims 
only O. S. Rs. 340/- which cannot be said to 
be mala fide. It is urged that the plaintiff’s 
claim is more in the nature of a gamble I fail 
to appreciate this argument either. Plaintiffs 
have paid a higher court fee and are claiming 
only O. S. Rs. 340/-. The learned District and 
Sessions Judge also has held that the plaintiffs 
have not acted bona fide. He has based his 
conclusion on two facts: 

(i) That the plaintiffs in para 2 of the plaint 
have stated that Kirpa Shanker Gangaram 
sent the receipt with the instructions that 
one bag of Pista should be delivered to 
plaintiff No. 2 after taking delivery which 
clearly rules out the possibility of any 
mistake occasioned by the faint-writings, 

<ii) When the Railway authorities offered to 
deliver the consignment to the plaintiff, 
he refused to accept. 

05) To my mind, these facts do not consti¬ 
tute mala fide of the plaintiff nor do they as 
a matter of fact go to prove that the plaintiff 
has not acted bona fide. 

06) The next question that remains to be 
considered is whether an amendment could be 
refused on the ground that it affects the juris- 

fhaV°P °-f th « S 0ur £- The lower Court has held 
that as it affects the jurisdiction of the Court, 
the amendment cannot be allowed. I am afra'd, 

nnfn. nn ° t "'Ml* this °P inion - I may orly 
point out that while considering whether an 

amendment shoiffd be allowed or not, the court 

pf£ ht -° So on the merits of the case If, 

after allowing the amendment, the court comes 

to the conclusion that the court has no jur£ 

niainrff *** u 0Urt could return the plaint to the 

P fm f Tho i be » Pre - Se . n lt d in the P^Per c-urt 
• u *7 he last pomt tha t has to be considered 

Ih ,S »"* r siSn.e a „denc S e 
m S ?"?' S'™ 12 d S 

AcUs "aS"cSl* 

trnl than that unde r Civil PC It is 

and as® 

mvtfssr^gi *3 


when the lower court having jurisdiction has 
arrived at a wrong decision on a question of 
fact or even on a point of law. But the powers 
conferred under S. 12 of the Hyderabad Small 
Cause Courts Act are wide enough to justify 
an interference in some cases on a question of 
lact and law also. 

(18) Thus, after giving a careful considera¬ 
tion, I feel that the court below has erred in 
rejecting the petition for amendment ar.d this 
is a fit case where interference is called for in 
revision. The plaintiff \yill have, however, to 
pay to the defendant Rs. 25/- by way of costs. 
The petition in revision is, therefore, allowed, 
judgment of the court below is set aside and 
the case is remanded to the trial court with 
the direction that the court should proceed with 
the case on the merits after allowing the 
amendment to be incorporated. Costs of this 
Court to abide the result of the suit. 


B/K.S. 


Revision allowed. 
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NAIK C. J. AND MOHD. AHMED ANSARI J. 

Pingle Kodanda Ramma Reddy, Appellant v. 
J. K. Ram Rao, Respondent. 

Appeals Nos. 435 and 418 of 1351F., D/- 
14-6-1952. 

(a) Tort ■— Malicious prosecution — Essen¬ 
tials — Absence of reasonable cause is not 
necessarily malice. 

Mere absence of reasonable and probable 
c ?H5 e i A d ° es n ot necessarily mean malice. 

1926 p C 46, AIR 1950 Assam 101, AIR 
1944 PC 1 and AIR 1940 Mad 683, Rel. on. 

(Paras 8, 12) 

(b) Tort —- Malicious Prosecution — Malice 

— Anger is not malice. (p ara igj 

(c) Tort — Malicious Prosecution — Burden 

defffit - M?cf alC ' S fi “ di ” E “ »' 

Even though the Magistrate may have 
arrived at a finding i n favour of the defen¬ 
dant, Civil Courts have got to reach iheir 
own conclusions in decreeing the suit for 
carnages for malicious prosecution. The 

t b he rd DlaiStiff r0 ° f lD SUCh Cases is a £ vays on 
me plaintiff (Para 1G) 

Jalil Ahmed, for Appellant; Ramchander Rao 
Nandapurkar, for Respondent. 

CASES CITED: 

(B) $8 AIR S P A C ss^n l l0 L l UCk 215 (PC) 
IL R 1950-2 Assam 181 

(C) (44) AIR 1944 PC 1: 45 Cri T T mi /pn\ 

(D) (1891) 61 UQB 151: (1891) 2QB 3 °7 3 lft PC) 

Q 

o S dl * m J? sed the entire claim of Sain 

caflS; ?! C Z1S S ,0 ,his 
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at various places in this State as well as in 
Madras. In 1932, the defendant sold it to 
Iyengar for Rs. 50,000 and the sale was of all 
the stocks, assets and liabilities as per its 
balance-sheet of March 31, 1932. No formal 
document was executed and the terms of the 
sale are to be gathered from the two letters of 
the parties whose copies have been placed on 
the record of the case. Exhibit 27/1 is Iyengar’s 
letter to the defendant, bears the date 19-8-32 
and contains the oiler. Exhibit 2 is the defen¬ 
dant’s reply to the above oiler and is dated 
25-8-1932. According to this later document, Rs. 
15,000, out of the price, was paid and the re¬ 
maining sum of Rs. 35,000 was to be cleared by 
20-11-1932. The defendant was to have a lien 
in respect of the kerosene oil stock in the 
Madras godown, which was to be in the custody 
of his agent. But as regards the rest, the pur¬ 
chaser was authorised to take immediate deli¬ 
very of all the properties. In respect of the 
different agencies appointed before 1-4-1932, the 
purchaser had to get their agreements with the 
defendant cancelled and relieve him of all the 
responsibilities and liabilities in respect of the 
deposits made by the agents. It appears from 
the evidence that the relation between the 
parties soon became strained and the entire 
amount of the purchase price was not paid. It 
further appears that about fifty-nine barrels of 
Lubricating oil belonging to the company were 
in a godown owned by the defendant which he 
alleges to be within the compound of his bunga¬ 
low, No. 939 A, Residency Bazar. Hyderabad- 
Dn. Exhibit 21 is the map of the godown, with 
an endorsement by the defendant showing that 
it was let out to the American Oil Company; 
but in his evidence in the case he says that it 
was not really let out; and was shown to be 
so let out in order to get the permission for 
the storing. This appears to me to be the 
correct position, for on 9-12-1932, the purchaser 
wrote to the defendant that if he would return 
the sixty barrels of Lubricating oils in sound 
condition the purchaser would give him credit 
for Rs. 3,515/11/10, which is not consistent 
with their possession being with the sub-agent. 

(4) On 23-1-1933, G. K. Rama Rao and C. R. 
Govindu, the two plaintiffs in this case, who 
were also the employees of the purchaser, the 
former working as a travelling inspector and 
the other in the general staff, came to the 
godown, carted away twenty-four barrels of 
Lubricating oil to the Hyderabad Railway Sta¬ 
tion and booked them for Madras. The defend¬ 
ant tried to stop their being despatched and 
it is said that notwithstanding his being shown 
an authority by the purchaser to despatch them, 
he dishonestly complained to the Residency 
police about their removal without his permis¬ 
sion, which he alleged to amount to an offence 
under S. 380,. Penal Code. Exhibit 16 is the 
copy of the Information and Ex. 17 is the 
copy of the complaint to the Circle Inspector 
of Police of Residency Bazar, Hyderabad-Dec- 
can. In the meantime, the two plaintiffs went to 
Madras; but were arrested on 15-2-1933, at 
Ramkot in Hyderabad-Deccan, and were four 
days later let out on bail. The Magistrate after 
recording the evidence including that of the 
defendant as P. W. 9 discharged the accused by 
a judgment of 31-7-1933. He came to the con¬ 
clusion that the ownership of the barrels was 
transferred to the purchaser, who had also their 
possession as they were in the godown rented 
t 9 the Sub-agency at Hyderabad. After refer¬ 
ring to the various admissions by the defendant 
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he held the barrels to be in possession of the 
purcnaser till 5-11-1932. Later, he said that the 
offer of the return of the barrels was not 
accepted till 27-1-1933, four days alter the 
carting, so that on 2J-1-1933, possession was still 
with the purchaser. He concluded that as the 
accused acted under the authority of the pur¬ 
cnaser, who honestly believed himself to be 
in possession of the barrels and as they carted 
the barrels openly, dishonesty and secrecy were 
not proved, and the accused should be discharg¬ 
ed. The weakest part of the judgment in my 
opinion is that relating to the offer for the 
return of the barrels in the letter of 9-12-1932. 
In it the purchaser has first claimed Rs*. 
4,111-3-1 as due from the defendant from which 
he offers to deduct the price of the barrels if 
they are returned. Clearly, the offer contem¬ 
plates redelivery of the possession and till then 
acknowledges defendant’s control over them, 
otherwise the claim which included their price 
is meaningless. With the offer still open, how 
could the purchaser honestly direct their re¬ 
moval is not quite clear. 

(5) After the discharge, the two accused on 
Shehrewar 24, 1343 Fasli (30-7-1934) filed the 
plaint alleging that Iyengar as the purchaser 
was entitled to possession, on 5-11-1932, the 
defendant informed him about the stock in 
Hyderabad being with the sub-agent, plaintiff 
No. 1 being the purchaser’s servant at Hydera¬ 
bad was directed to take the Lubricating oils 
from the godown and despatch them to Madras, 
plaintiff No. 2 was asked to accompany plaintiff 
No. 1, some barrels were carted, but when the 
remaining were being removed from the go- 
down, the defendant obstructed, was shown the 
authority, nevertheless he prosecuted the plain¬ 
tiffs who were eventually discharged and have 
jointly suffered the loss of Rs. 20,000. In the 
plaint, there is no explanation as to why the 
price had been earlier credited to the purchaser 
in the letter of 9-12-1932 and the offer for their 
return made. The defendant in his written 
statement admitted that the concern was sold; 
but has raised the pleas that only Rs. 25,000 
out of the price were paid and for the rest he 
was entitled to a lien on oils in his possession. 
Another plea taken is that the purchaser was 
not entitled co the fifty-nine barrels, as he had 
already debited their price in the letter of 9-12- 
1932. Then the showing of the letter authoris¬ 
ing the plaintiffs to take the barrels is denied 
*nd it is alleged that the plaintiffs taking 
advantage of the temporary absence of the 
defendant brought carts at about 9 O’ Clock in 
the morning of 23-1-1933, entered his compound, 
assuring the Chowkidar about permission trans¬ 
ported the twenty-four barrels to the Hydera¬ 
bad Railway Station, and when the defendant 
sent his sen-ant to the Station, the plaintiffs 
met him, told him that they would come, but 
they did not come, eventually he informed the 
police, who after enquiries challaned the 
plaintiffs. It is obvious that one of the pleas 
for the prosecution being honest and on reason¬ 
able ground is the acknowledgment of defen¬ 
dant’s possession by the purchaser himself. 

(6) The case which was instituted in the 
Original Side of the High Court was later 
transferred to the Court of the First Civil Judg 
of the Hyderabad City, who on Bahman 3, ww 
Fasli (Dec. 6, 1941) came to the conclusion twi 
the ownership oi the twenty-four barrels of 
Lubricating oils was transferred to the P u 
chaser, and the defendant had no lien 
them for the unpaid amount of the purenas - 
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money, as he had a lien only on the Madras 
godown according to the sale transaction. Then 
the Judge came to the conclusion that the 
letter from the purchaser authorising the taking 
was shown to the defendant and notwithstand¬ 
ing this authority he prosecuted the plaintiffs. 
He further held that there was no evidence of 
malice; but as there were no circumstances 
justifying the complaint of theft, the claim of 
damages by plaintiff No. 1 should be allowed to 
the extent of Rs. 5,000. As regards plaintiff 
No. 2, he was not prosecuting the case and no 
judgment should be given in his favour. The 
defendant has appealed impleading only plain¬ 
tiff No. 1 as the respondent who alone has filed 
the cross-objection. Hence, I need not consider 
in this appeal the correctness of the decision 
concerning plaintiff No. 2 of the part of the 
record which relates to nis claim. 

(7) I am of opinion that the decision by the 
Judge on the legal issue is very unsatisfactory. 
He at page 231 of the paper-book just mentions 
that certain authorities were cited on behalf of 
the defendant, which lay down that the plaintiff 
in order to succeed must prove the prosecution 
to have been started either maliciously or with¬ 
out any reasonable ground. Then at page 232, 
he accepts the authorities as correct; but re¬ 
trains from citing any one in support of the 
legal proposition he has accepted as correct 
Later, he on the same page decides about there 
being no evidence of malice, but holds that 

^= tance / dld not exist from which a ease 
of theft or of any other kind of dishonesty could 
nave been made out, the dispute was of a civil 
?", d the defen dant who had for some 
time acted as a honorary Magistrate could not 

p1aintfffs V acts ' he ' rUe nature °* lhe 
. am afraid he has misunderstood the 

law relating to damages for malicious prosecu- 

dim; M Lea < V ii ng for the momen t the question of 

?vl ir f m,K t h r arc al ?°Sether four essentials 

for rinW 1 be pr0ved . in order to make a ease 
tor malicious prosecution successful. The plain- 

, firs i estciblish that he was prosecuted 

by the defendant. Secondly, he must prove that 

the proceeding terminated in his favour Thes" 

do not arise in this case. Thirdly, the plaintiff 

must show that his prosecution was without 

^ho»m ab G aDd P robable ca use and lastly, he 
shoiffd convince the Court about the prosecu¬ 
tion by the defendant being due to a malicious 
'" ten t> and not with one of carrying Taw imn 

•Ba?hLd > H r CS c S - Gn u als ap P ear the case 

jf,o r) pc Lfi r d A? r S i ngh r V - Budri Sah ’. AIR 

r L \ 6 (A), where Lord Dunedin after 

by the ' Coir?' of 1 the f °V r , Propositions laid 

<S? S5 ^pSSSEf;-- 

numerous authorities in his country I sha 
t - he Iates t which is the case of- 
AIR mso Municipal B °ard v. Bankim Chandra’ 
rVl 5 °^ 101 4 (B) ’ where Ram Labhaya’ 
p' 4 P CoiS?u r amnorit,!”"" as weU as >° the 
(9) It is obvious that the Judge in the case 

aiifSS 

fn «? s# Fo *faving found no evidence of malice 

No th i G decree in favour of plaintiff 

W °- 1 18 otherwise unexplainable. It is neces¬ 


sary to emphasise that both the essentials must 
be proved to exist before a decree in favour of 
the plaintiff' can be given. This has been 
repeated by the Privy Council in the ease of — 
Braja Sunder Deb v. Bamdeb Das’, AIR 1D44 
P C I (C), where one of the appellants in 
the case the Raj of Aul, and the two original 
Plaintiffs, his employees. It appears that a 
daughter of one Karikrishr.a was with the con¬ 
sent of her fatfier taken to the Raja's house in 
order to make a subordinate form of marriage 
with him and about a month later she fell ill 
and died. This caused commotion among the 
persons who belonged to the girl’s caste, which 
was accentuated when it was rumoured that the 
vouneer sister of the deceased girl was to be 
sent to tne Palace. Later, a First Information 
Report was made implicating the Raja, his two 
servants, who were original plaintiffs to the 
suit, and the father of the girl in the offence of 
buying and selling minor girl for purposes of 
illicit intercourse and the defendants to the suit 
were considered responsible for instigating the 
prosecution as well as instructing the police 
The Raja, however, was not sent for trial, the 
two original plaintiffs were put on trial; but 
the case was eventually dismissed. Thereafter, 
a suit for malicious prosecution was filed, which 
was decreed by the original Court; but dismis¬ 
sed by the High Court of Patna. Lord Porter, 
m delivering the opinion of the Privy Council 
dismissing the appeal, observes at page 4: 

"In order to succeed in an action for malicious 
prosecution the plaintiff must in the first 
instance prove two things: (i) that the 
defendant was malicious and (ii) that he 
acted without reasonable and probable cause. 
Majice has been said to mean any wrong or 
indirect motive, but a prosecution is not 
malicious merely because it is inspired by 
anger. However wrong headed a prosecutor 
may be. if he honestly thinks that the accused 
has been guilty of a criminal offence he can- 
n°t be the initiator of a malicious prosecu- 
tion But malice alone is not enough: there 
must also be shown to be absence of reason- 
able and probable cause. If, i n the present 
case, tne respondents honestly believed a 
cuminal oftence to have been committed and 

nft‘ii r fKii 0nab .u e - cau . se for so doin g> they are 
not liable in this action, and even though they 

were mahcious they stiff would not be liable 

if they had reasonable and probable cause 

for believing in the appellant’s guilt ” 

(10) The Judge of the Court below, therefore 

basis if k S - 3 Part 0f the claim on the 

cause bemg reasonable a "d probable 

So. ? ls dec i s,0 1 11 e y e n on this issue does not 

do P iot t ®r.K t0 . be J usllfled *>y the record. I 
mnhohi » Z, that absence of reasonable and 
maS 1 Tho C3n r! n , I ?° case be evidence of 
= 0 V Th ? re . a . re En Shsh cases as well as 
* m this country which hold that such 

resorderf o Und ? certa »n circumstances can be 
regarded as evidence of malice. In — -Brown 

obsenrecTat F8& 2 Q B 718 < D >’ Ca v " 

“2, f the , re ma y b e such plain want of 

reasonable and probable cause that the jury 
may come to the conclusion that the prosZ 

chIrL CO h d n °i honestl y have believed fn the 
charge he made, and in that case want of 

mS ab But ai I d a ^° ba f 16 CaUse is ev ‘dence of 
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circumstances may be.Want of 

reasonable cause is sufficient evidence of 
malice in those cases only in which it is 
sufficient evidence that there was no genuine 
belief in the accusation made. If it appears 
that there was such a belief the plaintiff must 
produce some independent evidence of malice, 
and cannot rely on the absence of reasonable 
cause.” 

(11) A Division Bench of the Madras High 
Court has in — ‘Abu Bucker Ebrahim v. 
Maghanlal K. Javeri’, AIR 1940 Mad 683 (E) 
held that absence of reasonable and probable 
eause does not necessarily mean malice and 
where it is found that the defendant honestly 
believed about the plaintiff being a party to 
fraud on him, there is no malice even though it 
i 3 found that he had no reasonable grounds to 
launch the prosecution. Again, in the Assam 
ease — ‘AIR 1950 Assam 101’ (B) already 
referred, the learned Judge had held at p. 106: 

“But it is not in every case that because there 
is absence of reasonable or probable cause for 
a prosecution that a Judge would be justified 
in inferring malice. Where there is something 
more to indicate the existence of indirect or 
improbable motive besides the mere absence 
of reasonable or probable cause a finding that 
the prosecution was malicious would be 
justified.” 

( 12 ) I need not multiply authorities, for it 
appears to me to be fairly well established that 
in order to sustain the decree of the lower 
court in this case, I must come to the conclu¬ 
sion not only that the lodging of the complaint 
by the defendant was without reasonable and 
probable cause; but he did then entertain no 
genuine belief in the accusation he was making. 
I now propose to deal with the evidence in this 
case. 

(13-15) (His lordship then discussed the evi¬ 
dence and concluded as follows): I cannot in 
these circumstances regard the complaint of the 
defendant to the police regarding the two 
persons to be without reasonable and probable 
cause. 

(16) It may be that he was acting in anger. 
But that anger is not malice. It is true that 
the Magistrate has arrived at a finding in favour 
of the defendant. But civil Courts have got to 
reach their own conclusions in decreeing the 
suits for damages for malicious prosecution. 
The burden of proof in such cases is always on 
the plaintiffs. In the particular case before me, 
the letter of January 27 has not been produced, 
the sub-agent has not been produced, accounts 
have not been produced to show payment of 
rents or the chowkidar’s pay. The purchaser 
has prior to the removal credited the defendant 
with their prices in his account and the letter 
of correction is not proved. The twenty-four 
barrels were removed without defendant s per¬ 
mission, the evidence of the two plaintiffs about 
the circumstances following the showing of the 
authority is conflicting, they are not 
corroborated, the writing of the letter itself is 
suspicious. In these circumstances, I do not 
think the motive of the defendant in informing 
the police can be treated as indirect or wrong. 
The Judge who delivered the judgment in the 
case has believed the oral evidence of the wit¬ 
nesses; but he did not record their depositions 
and therefore cannot be in a better position by 
having observed their demeanours. Comments 
are made in the judgment on the conduct and 
•oral evidence of the defendant. But that alone 


cannot sustain the decree in the case when the 
burden of proof rested on the plaintiff and had 
not been properly discharged. I, therefore, allow 
the defendant’s appeal, disallow plaintiff No. l’s 
cross-objection, dismiss the suit; but without 
any costs to the defendant either of this appeal 
or of the Court below. 

(17) NAIK C. J.: I agree. 

C/D.R.R. Appeal allowed. 
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SIDDIQI J. 

Janardhan Reddy and others. Petitioners v. 
State and others. Respondents. 

Misc. Petn. No. 2331/7 of 1950, D/- 21-12-50. 

(a) Hyderabad High Court Act (1337 F), S. 4, 

Cl. 3 — Older of Admission Judge under S. 4, 
Cl. (3) is not appealable. (Para 2) 

(b) Coustitution of India, Arts. 132 and 134 

(1) (c) — No substantial question of law as to 
interpretation of the Constitution involved — 
No special ground made out under Arts. 132 and 
134 (1) (c) — Leave to appeal to Supreme Court 
refused. (Para 3) 


Danial Latifi, for Petitioners; Rajaram Iyer, 
for Respondents. 

ORDER: Parties heard. The able Advocate 
for the applicants seeking leave to appeal to 
the Supreme Court submits that his application 
for the issue of a writ was based on matters 
not only covered by the decision of the High 
Court but also in respect of other matters 
such as obtaining the sanction of H. E. H. the 
Nizam for the carrying out of the sentences and 
also with regard to the manner in which the 
sentences are to be carried out. He submits 
that in Hyderabad in execution of death sen¬ 
tences the practice formerly was to sever the 
head from the shoulders and the order of the 
High Court has described the mode of carrying 
out the sentence by 'hanging until he be dead'. 
The Advocate General in reply to the argu¬ 
ments of the able Advocate for the petitioners 
says that he believes that the sentences will 
be submitted to H. E. H. the Nizam for his 
sanction but that he can only make a binding 
statement in this regard after consulting the 
Government as the legal position has to be 
examined by Government. With regard to the 
other matters of any consequence raised, the 
Advocate General submits that all these are 
covered expressly or by necessary implication 
by the High Court judgment. 

(2) As I am rejecting the application for 
leave to appeal to Supreme Court, the ^ ar J ie 9 
Advocate for the petitioners requests that i 
should mention this fact in my order that tne 
order of the Admission Judge under S. 4, U. 
of the Hyderabad High Court Act is not appeai- 
able in the sense that no appeal from the order 
of the Admission Judge lies to any of uie 
benches of this High Court. That statement is 
correct. The order is not so appealable. 

(3) The application for issue of a writ, na 
come before me under S. 4 Cl. 3 of the Hyd ? 
bad High Court Act for admission and 1 nav« 
rejected it under the provisions of Cl. 3 as 
application was infructuous and the ca *® it<; 
tempted to be made had no pnma facie me 

The order was: „ , . AoA the 

-This High Court has finally ^^.ded the 
appeal. The Supreme Court has refused to 
grant leave. After a final deeision 
High Court, there is no right in the subject 
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to be protected under Article 226 of the 
Constitution. If the petitioner can open the 
decision of the High Court in some appro¬ 
priate proceedings, he may do so. The appli¬ 
cation is misconceived and is, therefore, 
rejected. This order will govern connected 
appli cations.” 

The above order refers equally to the procedure 
adopted. I see no effective substantial question 
of law (as to the interpretation of the Con¬ 
stitution) involved and no special ground has 
been made out under Arts. 132, and 134 (1) (c) 
of the Constitution of India. I, therefore, reject 
this application for leave to appeal to the 
Supreme Court. 

C/V.B.B. Application rejected. 
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PALNITKAR C. J., SLADAT ALI KHAN AND 
JAGANMOHAN REDDY JJ. 

Muzafaruddin Mohammad, Petitioner v. State 
of Hyderabad. 

Bail Petn. No. 578/6 or 1952, D/- 14-8-1952. 

tCHminal P. C. (1898), Ss. 496, 497, 498 and 

I r~ ® ai ! when cai > be granted through a 
pleader without personal appearance. 


The meaning of the word ‘bail’ as ordi¬ 
narily and commonly understood is to set 
tree a person who is under arrest, detention 
or is under some kind of restraint bv 
taking security for his appearance: AIR 
1950 EP 53 (FB) and AIR 1950 Sind 19, 
Rel on (Para U) 

None of the provisions in chap. 39, Cri¬ 
minal P. C., envisages a grant of bail to a 
person not arrested or detained or put 
under some kind of restraint. Section 498 
does not confer any greater powers on the 
A-ourt of Sessions or the High Court apart 
from those conferred by Ss. 496 and 497 
to which it is ancillary or subsidiary. 

T . , (Para 13) 

me mere personal appearance or aD- 
pearance through a pleader in court without 
his being arrested or detained or being 
subject to some kind of restraint cannot 
entitle an accused person to apply for bail 
under S. 497 as no question of his release 

°TOu 1 can arJse in such a case - (Para 13) 
k„. u e . a ? erS0n is not actually in custody, 
but has to be arrested in consequence of a 
™ n .t issued by the court or under 
vested in the police officers to 
arrest him without a warrant, he can by 
surrendering to the court place himself in 

Sa 7l e p0si V 0n as lf he wa s brought 
before the court. This is the significance of 

the word appears’ in S. 497. If an accused 

‘appears’ or is brought before the court 

m ? al P ' C> Within 24 hours 
he is entitled to be represented by counsel 

h, a Proceeding under S. 340 of the 

said code ‘ (Para 16) 

aK ? enc ® a person accused of any non-ball- 

S fc cannot aPPjy f °r bail unless 

ne is liable to be arrested in execution of a 

warrant of arrest issued or is ordered to be 

anri*;#' d> , 1 k US placing Wm under restraint 
that if s - ucb a per son is so sick or infirm 

withmit 1S una . ble t? be brought to a court 
without exposing him to risk or danger of 

darned tn n 5„v PP ies f °, r bail » he m ay be 

have surrendered himself to the 
ustody of the court and can be represented 


by a pleader in the said proceedings for 
bail. (Para 17) 

Anno: Criminal P. C., S. 496 N. 1; S. 497 
N. 3; S. 498 N. 1. 

S. M. Hasan, for Petitioner; V. Rajaram Iyer, 
for the State. 

CASES CITED: 


(A) 21 Deccan LR 94 (FB) 

lB) (’49) AIR 1949 Lah 77: 50 Cri LJ 387 (FB) 

(C) (’45) AIR 1945 PC 94: 46 Cri LJ 662 (PC) 

(D) (’50) AIR 1950 Sind 19: 51 Cri LJ 705 

(E) (’50) AIR 1950 EP 53: 51 Cri LJ 480 (FB) 

(F) (’51) AIR 1951 Nag 471: 52 Cri LJ 1535 

(G) 1 Hale PC 96 

(H) (’26) AIR 1926 Bom 551: 50 Bom 741: 

27 Cri LJ 1169 

(I) (’31) AIR 1931 Lah 99: 12 Lah 435: 
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(J) (’32) AIR 1932 Lah 13: 12 Lah 211: 
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(X) (’30) AIR 1930 Lah 945: 12 Lah 16: 
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JAGANMOHAN REDDY J.: This reference 
arises out of a petition for bail by one Muzafar- 
uddin Mohamed, Taluqa Supply Officer of 
Gangavathi against whom Information was laid 
by the Collector of Raichur that he has been 
responsible, along with one Abdul Hai, for defal¬ 
cation of public funds by reason of a deficiency 
of 517 pallas of food-grain from the Government 
Godown at Gangavathi, of which they were both 
in charge. On receipt of this information, the 
Deputy Superintendent of Police, Koppal, made 
the following endorsement: 

“Handed over to S. I. Police, Gangavathi, for 
registering a case under S. 409, I. P. c. He 
shouM arrest the two accused immediately and 
complete the investigation and Ole the charge- 
sheet; the Inspector. Gangavathi will also per¬ 
sonally investigate the case. 


Sd/- P. Kameshwar Rao, 
Dy. S. P. Koppal. 
26-5-1962. 

Sd/- S. I of Police, 
GANGAVATHL 
16-5-1952.’’ 


aiaieu in me intormation report o 
the Collector that the applicant Muzafaruddii 
lett Gangavathi on casual leave for 16th and 17tl 
May, 1952, with permission to avail Sunday thi 
on _J be Pretext of his mother's seriou: 
Illness. This fact is admitted by the applicant’: 
Advocate, who states that after his arrival in th< 

Hyderabad In connection with M 

m thP ~ has him * lf faUen “1 and L 

yiffprin Nursing Home at Hill View Sanitoriun 

nnrt f K? m , senous Cardiovascular diseasi 
?nnrtiH n n‘“? ! to , f L et up or move about. In thi: 
nn^onni?’ h ^ 5? d tha t the applicant presentee 
Hncn PP hi C f ation *u throush Ws Advocate Mr. S M 
Hasan before the Munslf-Maglstrate. Gangavathi 
who rejected the application on 4 - 6-1952 both or 
the ground that the accused cannot apply through 

aEo A on 0 thi e n 1 T t ^ OUt ^ eing personall y Present anti 
a j?° merits. The Sessions Judge, Raichur 

on behIK t ° h n 21 - 6 ,- i 1952 a Petition* presented 
?/ 1116 applicant on the ground Chal 

nn Kj aU ? n for bail P fesen ted by an Adva.atc 
on behalf of an accused without the accused 

appearing himself in Court cannot be entertained 
this petition for bail came on tor H 
ona l Bencli consisting of HcartS? 
the Chief Justice and Dr. Sladat All Khan J ii 
was urged „„ behalf 0( the st “ " 

( £nL S f ta K e ^ accused was not arrested ht 
cannot be granted bail, and ‘ 
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(b) that an application presented by an advo¬ 
cate on his behalf without hi3 appearing 
personally in Court cannot be entertained. 

(3) The Bench referred these questions to the 
Full Bench, in view of certain observations of 
a Full Bench judgment in — 'Government v. 
Shankar'. 21 Deccan LR 94 (A), which appears 
to lend support to the argument of the learned 
advocate for the petitioner that the accused 
need not personally appear in order to apply for 
bail, but can do so through his pleader. 

(4) The learned Advocate for the petitioner 
relies on the observations of Nawab Azgar Yar 
Jung Bahadur in the aforesaid case for the pro¬ 
position that the person accused of an offence 
can apply for bail through his advocate or 
pleader and that he can be enlarged on bah 
without being actually arrested or detained. He 
further submits on the authority of the Rill 
Bench of the Lahore High Court (Pakistan) in 
— ‘Hidayatullah v. The Crown*, AIR 1949 Lah 
77 (B), that in a proper case the High Court 
has power under S. 498, Criminal P. C. to make 
an order admitting to bail a person suspected 
but not arrested or detained. 

(5) In the Full Bench case in — *21 Deccan 
LR 94 (A)’, Siraj Yar Jung and Jivan Yar Jung 
JJ., held on the language of S. 468 of the then 
Hyderabad Criminal Procedure Code that the 
application must be presented by the accused 
personally and that the word "Khud” (in Urdu) 
prefixed before the word “appears” in the said 
section, in the ordinary parlance, can only mean 
that the person applying for bail should per¬ 
sonally present himself in Court. Azgar Yar 
Jung J., however was of the view that the word 
“Khud” (in Urdu) was used by the Legislature 
with a view to indicate the fact of the appli¬ 
cant appearing voluntarily in Court as opposed 
to a person brought into Court under restraint. 
He proceeded to observe that if this is the in¬ 
tention of the Legislature in inserting the word 
"Khud” in the said section a person can apply 
for bail both through his pleader as well as per¬ 
sonally. In one view, the majority judgment of 
the Full Bench is in consonance with the oroi- 
narv meaning which can be given to the words 
••Khud Hazer Ho Jai” in Urdu and there is no 
warrant for the assumption that the word 
‘Khud* has been used in contra-distinction with 
the words "Hazar Laya JaL” (in Urdu). The 
mere use of the words "Hazar Laya Jai” or 
"Hazar Ho Jai” would by themselves have been 
sufficient to distinguish the cases of persons v,ho 
have appeared under restraint and those v.ho 
appear voluntarily. The Legislature by the use 
of the word "Khud” appears to have intended 
to exclude the case of a person appealing 
through his pleader. 

(6) Now that the Indian Criminal P C. has 
been extended to the State of Hyderabad, it will 
have to be seen whether the contention of the 
learned Advocate for the applicant can be validly 
urged under the provisions of the said Code. 
Section 496, Criminal P. C , deals with bai ab e 
offences, while S. 497 deals with non-bailable 
offences. Sub-section (1), S. 497 which is rele¬ 
vant to the questions before us is as follows: 

"(1) When any person accused of any non- 
bailable offence is arrested or detained without 
warrant by an officer in charge of a pe.ice 
station, or appears or is brought before a 
Court, he may be released on bail, but ne 
shall not be so released if there appear rea¬ 
sonable grounds for believing that he has been 
guilty of an offence punishable with death or 
transportation for life; 


Provided that the Court may direct that any 
person under the age of 16 years or any 
woman or any sick or infirm person accused 
of such an offence be released on bail.” 

The learned Advocate for the applicant submits 
that the word 'appears* in S. 497 being disjunc¬ 
tive, it must be construed independently. In 
other words, his argument is that since the 
section provides for the granting of bail to any 
per ion accused when he is arrested or detained 
without a warrant by an officer in charge of the 
police station or is brought before a Court, some 
kind of restraint on the accused person in the 
said three cases is a necessary condition of 
applying for bail. The use of the word ‘appears* 
in the fourth case would indicate that he need 
not be under arrest or restraint for obtaining 
bail if he appears in Court. 

(7) The learned Advocate-General contends on 
behalf of the State that no person accused of 
a non-bailable offence can apply for bail unless 
he is arrested or restrained or against whom a 
warrant of arrest has been issued, as otherwise 
it will only be a case of anticipatory bail the 
grant of which is not warranted under any of 
the provisions of Criminal P. C. relating to bail. 
In the case of — ‘Jairamdas v. Emperor*, AIR 
1945 PC 94 (C), their Lordships of the Privy 
Council, have observed that Chapter 39 of the 
Code, together with Section 426, contains a com¬ 
plete and exhaustive statement of the powers of 
a High Court in India to grant bail, and ex¬ 
cludes the existence of any additional inherent 
power in a High Court relating to the subject 
of bail. Dealing with the argument that S. 498 
gives wide powers to High Courts and Courts 
of Session, their Lordships observed at page 97 
as follows: 

"Two things must be observed in relation to 
this section. The only bonds ‘executed under 
this chapter’ are executed by persons who are 
accused (not convicted) persons; and the words 
•whether there be an appeal on conviction or not' 
merely qualify or relate to the words ‘in any 
case’ & only mean that all accused persons are 
within the section whether their case is appeal- 
able on conv ction or not. In truth he scheme 
of Chapter 39 is that Ss. 496 and 497 provide 
for the granting of bail to accused persons 
before trial, and the other sections of the 
chapter deal with matters ancillary or subsi¬ 
diary to that provision.” 

(8) In the case of — ‘AIR 1949 Lah 77 (B), 

a Full Bench of the Lahore High Court made 
a distinction between the words ‘admitted to 
bail’ and 'released on bail’ and hav e held that 
S. 498 gives wider powers than are contained 
in Sections 496 and 497. Cornelius J. who deli¬ 
vered the judgment of the Full Bench says at 
page 81 as follows: . 

"But the further argument of the learned ao- 
vocate-General that the Code does not con¬ 
template any action for the grant of bail other¬ 
wise than action which has the effect oi re¬ 
leasing a person from custody whether actual 
or threatened does not appear, upon caremi 
examination, to be well-founded. He referre 
to Sections 496 and 497 wherein in each case 
power is given under which persons who are 

accused of offences may be r f' eas ^.„£ n roiir t 
and attempted to argue that the High * 
could not exercise any power except time 
releasing on bail. This argument, it appear 

me. fails to attach the necessary significance 

to the difference of the language employed Dy 
the Code in stating the powers ofthewig 
Court in regard to bail, from.that 

relation to the powers first in- 

regard by police officers and Courts of 
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stance. As I have pointed above, the High 
Court has power to ‘direct that any person 
be admitted to bail' and giving these words 
their fuli weight, I see no escape from the con¬ 
clusion that the power extends not oniy to 
grant of bail to persons who are in custody of 
the High Court or of any inferior Court or a 
police officer, but also includes a power to give 
direction that persons should be admitted to 
bail who are not in custody.” 

(9) This case was dissented from by another 
Pakistan State High Court in — ‘Mohd. Abbas 
v. The Crown’, AIR 1950 Sind 19 (D>, where 
Tyabji C. J. and Constantine J. held that it is 
not correct to speak of admitting person to bail 
unless and until he was in custody. Admission 
to bail necessarily and essentiaUy implies the 
substitution of the accused of the detaining autho¬ 
rity by the control of the bail (surety) into 
whose hands person bailed is delivered. The 
words 'any person' in S. 498 cannot, therefore 
Include any person who was not under arrest 
and in custody. Dealing with the judgment of 
the Puli Bench of the Lahore High Court re- 
ferred to above, Tyabji C. J. observed at page 
20 as follows: 

“It appears to me to be impossible to accept the 
reasoning and the construction of the words of 
Section 498 adopted in this decision. With all 
respect to the learned Judges who decided this 
case it appears to me that this decision is 
not compatible with the correct meaning of 
the words 'be admitted to bail* and is not in 
accordance with the terminology used in the 
Criminal p. c. with regard to ball” 

. l 1 °L T £ < ;, decision of the Full Bench of the 

S RpnTi? 1 2®* further considered by a 
FuH .Bench of the East Punjab High Court in 

Xlo FP $ m ' A ™ rChan i V ‘ The Crown’. AIR 
1950 EP 53 (E). It was there held that S 498 

E * m P ower the High Court or the' Ses- 

not W°n Urt n] t0 ! rant , 1 bail t0 a person who has 
“,°L5f n Placed under restraint by arrest or 

fn? e i, J 11 that case ’ the persons applying 

Seri f 1 rt r ha hoii Pr ^ Sented ^em selves in Court and 
asked for bail because they apprehended arrest 

hari W ?L ad | ni t ted tl J at no grants for the arrest 

stens^K 1 ou * had the PoUce taken any 
steps to apprehend them, in this Full Benr^h 

Judgment, the learned Judges after considering 

Ss? b e rtt n R pu l upon ^ words ‘ in a °y 

Sr 5 ® Puli Bench case in — ‘AIR iq4q t oh 

it wouid e he rejSed X e ‘f disagreement with it, as 
Pri^ Coi.„hi me decision the 

SSSS 

follows: ’ Kh ° Sla J - observed at page 61 as 

*2“J"* notion of bail presupposes some form 
of previous restraint Therefore, bail cannot be 
?! ant f ed 10 a Person who has not been arrested 
and for whose arrest no warrants have been 
issued, section 498. Criminal PrSedSe cTde 
does not permit the High Court or the cVurt 
? f Sessions to grant bail to any one whose case 

Pried5re e cAe y Sum? 49 ? and 497 - Criminal 
r'ruteaure code. It follows, therefore that hall 

can only be allowed to a person who has 

arrested or detained without warrant or appears 

is 


kind of restraint cannot be put under restraint 
by being enlarged on bail and that the Code 
contains no such provisions whereby what is 
being termed 'anticipatory bail’ can be given. 
These observations have been approved by 
Hemeon J. of the Nagpur High Court in the case 
01 — ’State v. Haian Mohd.’, AIR 1951 Nag 471 (F>. 

(11) We are in respectful agreement with the 
observations of Das C. J. in his referring judg¬ 
ment and Khosla and Kapur JJ. in the Full 
Bench judgment of — ’AIR 1950 EP 53 (E) and 
of Tyabji C. J. in — ’AIR 1950 Sind 19 (D), that 
the meaning of the word ’bail’ as ordinarily and 
commonly understood is to set free a person who 
is under arrest, detention or is under some kind 
of restraint by taking security for his appear¬ 
ance. These observations are based upon the 
meaning of the word ’bail’ as found in the Oxford 
and Webster’s Dictionaries and the legal dic¬ 
tionaries like Wharton or Stroud and the ’Termes 
ae la Ley’. The famous Jurist Blackstone in his 
Commentaries on the Laws of England Vol IV 
4th Edn. 310 also defines bail as * 

"a delivery or bailment of a person to his sure- 
tiei upon their giving (together with himself) 
su.acient security for his appearance; he being 
supposed to continue in their friendly custody 
instead of going to gaol." 

pis is the substantive sense in which the word 
bail is used as a noun, but as a verb it means 

an arrested .person to his sureties 
upon their giving security for his appearance 

f* tv!i e , tun ?. and P lace designated to submit 
to the jurisdiction and judgment of the Court.” 

that'* 111—1 Hale 96 (G)\ it was observed 

"a person is said to be admitted to bail when 
he is released from the custody of the officers 
law a «d entrusted to private custody of 
persons called his ’bail’ who become bounded 

fn«r £ 5 E odu * e him t0 ^wer, accord- 

IS dai’'3r to pte." C *'“ rSe ° r d “‘ m ’ at a specl - 

„, (13 . ) For tbe aforesaid reasons, we are clearlv 

n, ^ °P‘ nion . 1,161 none of the provisions In 

of Sn S’ Cruninal P ’ C " e nvisages a gknt 
of bail to a person not arrested or detained 

of E rnri Cr i° me kind of re3tral nt. Section 498 
of th„ Code does not confer any greater Dowers 

on the Court of Sessions or the High Court aoart 

from those conferred by Ss. 496 and 497 

sentence "the High Court or Court of SessSs 

may in any case, whether there be an anneal m 

conviction or not. direct that any person be J 

provisions. one XlaUr^to^the aLuLt”? baU 

sra.-s* rsara Ssr i 

object ° f that sect| ° n 

of & 496 ^Iri 4 Q 7 °^kE of Ule provisions 
the^udfi Committee!* tfae*said S STLS 

for the EthEE ? n the learned advocate 

II - saWaS? s 

” ad 1x1 ^ c °ntext and for the 
purpose for which the section has been framed 
Ifi as submitted the mere personal aDwamm-n 
or apuearance through a pleader in CouKithSut 
J? beln K arrested or detained or beta* TubS 
to some kind of restraint entities m SS 

to apply for ball, no question $ S 
release on bail can arise. In other ^*£5 
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can be no release without arrest, detention or 
some other form of restraint and for this reason 
the Section makes provision for the release of 
a person arrested or otherwise restrained. A 
person can be said to be under restraint when a 
warrant of arrest is issued by a Court or when 
the authorities have made a decision to arrest 
him m cognizable offences. Often it is not 
possible in cognizable ofiences to know whether 
a po.ice officer who is authorised to arrest 
without a warrant has made up his mind to arrest 
a person or not. But when, as in this case, docu¬ 
ments have been filed which ciear.y show ihat 
the Deputv Superintendent of Podce had directed 
the Sub-Inspector, Gangavathi, to arrest the 
applicant immediately and complete the investi¬ 
gation and fi.e a charge-sheet, such an or er, in 
our view, would be a sufficient restraint entitling 
the person ordered to be arrested to apply for 
I bail under S. 497, Criminal P. C. 

(14) After this case was heard and judgment 
'reserved the learned Advocate-General by his 

anplication dated 8-8-1952. has brought it to our 
notice that a non-bailable warrant of arrest has 
been issued bv the Munsif-Magistrate. Gangavathi, 
on 24-7-1952, long after the orders rejecting bail 
by the said 'Magistrate and the Sessions Judge of 
Raichur were passed. There is, therefore, no 
impediment for the applicant in being entitled 
to 'present an application for bail under S. 497. 

(15) The only question which remains is whe¬ 
ther his physical presence in Court is necessary 
before he can be granted bail. The learned 
Advocate-General submits that bail cannot oe 
given to a person who has not appeared in Court 
personallv or has not surrendered himself to the 
Court, while the Advocate for the applicant con¬ 
tends that this is not necessary. No authorities, 
however, have been cited which deal with this 
asoect of the case. In our view, where a person 
against whom an arrest warrant has been issued 
by the Court or who has been ordered to be 
arrested, is physically in a position to appear 
before the Court and does not so appear or sur¬ 
render himself, he will not be entitled to bail. 
But, there may be instances where a person, in 
spite of his being desirous of appearing and sur¬ 
rendering himself to the Court is physically 
incapable of coming to Court or being brought 
to Court, except by exposing himself to danger 
of his life, applies for bail disclosing the piace 
or abode in which he is staying, the condition 
in which he is and the reason for his non- 
appearance personally, he may be deemed to have 
surrendered himself as being within reach of 
Court, if the Court after directing its mind to 
this question comes to the conclusion in the cir¬ 
cumstances stated in the petition that his per¬ 
sonal appearance is not possible except by ex¬ 
posing hi 5 life to risk or danger. The provisoto 
S. 497 lends support to this conclusion. The 
Legislature has specifically by an anmndment in 
1923 to Criminal P. C.. provided that any sick 
or infirm person accused of an offence puniAab.e 
with death or transportation for life may be 
released on bail. The word •appeals therefore 
should be read with this proviso. If a person 
is so sick or infirm that he is physically unable 
to come to Court, there will be no meanmg in 
holding that he will not be released on bail merely 
because he is unable to physically appear in 
Court, To hold otherwise would be to restrict 
the proviso only to cases where a person becomes 
sick or infirm after he has been arrested, for 
which, in our view, there is no warrant. 

(16) ’Section 497 contemplates the case of a 
person (a) who has been arrested, or (b) wno 
ia detained without warrant by an officer in 


charge of the police station, or (c) who is brought 
before a Court or (d) who appears. In the first 
three cases the accused is definitely in custody 
while in the fourth case he is not in immediate 
custody, but at the same time he is not a free 
man inasmuch as either a warrant has been 
issued by the Court for his arrest or that he 
has been ordered to be arrested. If he is arrested 
m execution of the arrest warrant issued by the 
Court, he will be produced before the Court ana 
if he is arrested by the police in a cognizable 
offence without a warrant, he will have to be 
brought before the Court within 24 hours under 
S. 61, Criminal P. C. In either case the accused 
will be deemed to be in judicial custody so that 
where a person is not actually in custoay, but 
has to be arrested in consequence of a warrant 
issued by the Court or under authority vested 
in the police officers to arrest him without a 
warrant, he can, by surrendering to the Court 
piace himself in the same position as if he was 
brought before the Court. This, in our view, is 
the significance of the word 'appears' in S. 497 
and is designed to cover a case such as has 
been indicated above. If an accused 'appears' 
or is brought before the Court under S. 61, 
Criminal P. C. within 24 hours, he is entitled 
to be represented by counsel in such a proceeding 
under S. 340 of the said Code. In the case - 
*in re: Llewelyn Evans', AIR 1926 Bom 551 (H>; 
— Balkrishna v. The Crown’, AIR 1931 Lah 99 
(X); — 'Amolak *v. Emperor’, AIR 1932 Lah 13 (J) 
anc j — 'Sundar Sing v. Emperor’, AIR 1930 Lah 
945 (K), it was laid down that the accused is 
entitled to be represented by a legal adviser once 
he is in custody. Section 340, Criminal P. C. 
specifically lavs down that '’any person accused 
of an offence before a Criminal Court or against 
whom proceedings are instituted under the Code 
in any Court may of right be defended by a 
pleader". Under this provision it was held in the 
above cases that the accused has a right to be 
represented by a lawyer from the moment he is 
in custody But where he is not in custody or 
not deemed to be in custody either of the Court 
or Police Officer, he cannot be represented oy 
a pleader for the purposes of S. 497, Criminal 
P c 

(17) In the result, our answer to the reference, 
is that a person accused of any nonmailable 
offence cannot apply for bail unless he is liable 
to be arrested in execution of a warrant of arrest 
issued or is ordered to be arrested, thus Placing 
him under restraint and if such a person is w 
sick or infirm that he is unable to be brought to 
a Court without exposing him to risk or danger 
of his life and applies for bail, he may be deemed 
to have surrendered himself to the custody of 
the Court and can be represented by a pleader 
in the said proceedings for bail. 

A , K s Answer accordingly. 
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Dost Mohammad Khan, Petitioner v. Hy dera ‘ 
bad Government and others, Respondents. 

Writ Petn. No. 26/5 of 1952, D/- 19 - 3 ' 19W nf 

(a) Hyderabad Atiyat Enquiries Act 0° 

1952), S. 15 (b) — Atiyat Committee — * 
that the Atiyat Committee consisted.of 
who were not members of the Bab-e-HUR 
does not render the opinion given by the ^ g) 
mittce invalid in law. ' ... 0 f 

(b) Hyderabad Atiyat Enquiries Act < * t 
1952), & 15(b) - Party not heard by AW 3 
Committee. 
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There is no violation of natural justice 
where the Atiat Committee gives its opin¬ 
ion on being called upon to do so by 
H. E. H. without giving an opportunity to 
the parties concerned for being heard when 
the Fjrman does not ordain that the parties 
should be given an opportunity to reore- 
sent their case. (Para 7) 

(c) Constitution of India, Art. 226 — Writ of 
certiorari. 

Writ of certiorari is granted if it is shown 
that a tribunal or body or officer has acted 
wholly without jurisdiction or in excess 
of it or has acted in violation of the prin¬ 
ciples of natural justice or committed an 
„ error apparent on the face of the record 
and such act, or omission, or error has 
resulted in manifest injustice. (Para 8) 

(d) Constitution of India, Art. 226 — Writ of 
mandamus. 

An order for the issue of a writ of 
mandamus is a matter for the absolute dis¬ 
cretion of the Court. Some of the essential 
conditions for the grant of such a writ are: 

(i) that tne person applying must show 
that he is really and specially interested in 
tne subject matter and has a specific legal 
right to enforce; (ii) that there resides in 
him a legal right to the performance of the 
legal duty by the party against whom such 
" w sought; and (iii) that there is 
no other co.ually efficacious, convenient and 
beneficial remedy. ( p ara 9) 

ProhibHion titUti ° n ° f Art ‘ 226 “ Writ of 

The Writ of Prohibition is a writ which 

* tribune ?,T ?r ! ly t0 prevent a c °urt or 
»* tribunal, judicial or quasi-judicial, from 

exceeding jurisdiction or acting contrary to 

rules of natural justice. °'g 9) 

Bishweshwamath, for Petitioner; Narsimha 

sarfossp* for Hcspondents - 

(A) (’52) AIR 1952 Hyd 163: 
iLR (1952) Hyd 595 (FB) 

MANOHAR PERSHAD, J.; This is an annli 

pfoS „ 1 s y-tjfss&s 

Ii@ 

pursuance of the said order * proceedln gs in 

ar^onSo^tl 1 A-SS Kha^jS 0 " 

wst consisting of 23 altamga villages S anH thl 
second consisting of li villages wh?5f ® d the 

tune of Anwar Khan who died in I'm p 
the virasat (succession) proceedings^ i d 
ceased started alonu inn, Yu v® 8 01 the de - 

Ibrahim All Khan was one 1 of fh 3 " 5 1 e , nquiry - 
Shotadi Begun, Se 


were resumed to Khalsa through. His late High¬ 
ness’s Firman dated 12 Ramzan 1324 H. before 
the completion of succession and Inam proceed¬ 
ings. In the succession proceedings the Nazira 
Athiyat recommended that jamiat jagirs having 
oeen already resumed by a Firman of the H. E. 
H. the late Nizam, the altamga jagir alone could 
be continued in favour ol Dost Mohammed 
Khan, and that Shahzadi Begum respondent 4 
be given a guzara (maintenance) of Rs. 100/- 
per month. Aggrieved by this, the petitioner 
and respondent 4 preferred two separate appeals 
before tile Atiyat Appeals Committee, Dosb 
Mohammed Khan praying that the 11 jamiat 
Jagir villages be also restored and respondent 
4 requesting tiiat sne should be given a share 
according to the Mohammedan Law in the mask 
instead of a mere guzara. The Atiyat Appeals 
Committee allowed both the appeals recommend¬ 
ing a one-third share to Shahzadi Begum so 
far as her appeal is concerned and recommend- 
ing restoration of the 11 jagir villages previous¬ 
ly resumed so far as Dost Mohammed Khan’s 
appeal was concerned. On submission of the 
recommendations of the Atiyat Appeals Com¬ 
mittee by the Executive Council to H. E. H 
the latter through his Firman dated 17th Muhar- 
rum corresponding to 24-5-1932 passed the fol¬ 
lowing orders: 

"The opinion of the Attiyat Committee and 
the President is approved. Accordingly the 
altamga mash (including the villages special¬ 
ly meant for jamiat) after taking 5 per cent 
on account of Hakh-e-mallikana, be com 
tinued in favour of Dost Mohammed Khan, 
from the jagirs which the late Ibrahim Ak 
Khan may in his capacity as the heir of 
Anwar Khan bo held entitled to Shahzadi 
Begum, the sister of Dost Mohd. Khan; shall 
b e allowed to one-third share after deducting 
riaq-e-intezami and Haq-e-mallikana.” 

<3) On 9th Khurdad 1342 F. Shahzadi Begum 

ffirliS* 1 an apphcation stating that her brother 
did not pay her anything towards her share 

heard* The Joint S^wtary 

S-, R P ieS gave hj s opinion that 
Shahzadi Begum was entitled to get her one- 

t^ml S hnt e , not f only from the income of al- 
tamga but also from the jamiat jagir yillaffe* 

“ per F *™?an of H. E. H. Dost MohamSed 

this 8 '^nfn£ U ! te «, “d appUcati °n aggrieved by 
this opinion to the Revenue Member. Mr Crof- 

ton, the then acting Revenue Member whii» 

1116 opinion of the Joint Secretary 
h'eth Arzdasht be submitted to 

nf’ ^9 ue , st i°g 111111 to interpret the portion 
original Firman pertaining to thp inmi- 

?, e elu , cidated that 'shahzadi Begun* 

H F H Arzdasht b e submitted to H E H 

ss 

S“ P J"S ng . t0 15 ' 5 - 1947 called for the 


224 Hyderabad Dost Mohammad v. Hyderabad Govt. (Manohar Pershad J .) A. I, g, 


fined himself to three points only although 
various other points have been raised in the 
petition. The first point urged before us is 
that the judgment of the Attiyat Appeals Com¬ 
mittee was passed ex parte and the petitioner 
was not given any opportunity to represent his 
case. This act of Tribunal, he contends, is in 
violation of natural justice and cannot be sus¬ 
tained. The second contention is that cl. (6) of 
Gashti (Circular) 10 of 1338 F. enjoins that the 
Attiyat Appeals Committee shall consist of two 
members of the Bab-e-Hulcumat (Executive 
Council) the impugned opinion which has been 
sanctioned by the Revenue Member and tho 
Chief Minister has been given by Raja Donde- 
raj Bahadur and Shri Govind Rao who were not 
members of the Bab-e-Hukumat aod for this 
reason also the impugned judgment has no vali¬ 
dity in the eye of law. The third contention 
is that undor Circular 10 of 1338 F. which was, 
and still, is, the law relating to virasat pro¬ 
ceedings and Crown grants, it is essential that 
the sanction of H.E.H. should be obtained for 
final adjudication of rights. The proceedings 
were, not submitted to H.E.H. in this case for 
sanction and so the judgment is invalid and 
has no legal force. It is also urged that the 
Attiyat Enquiry Act of 1952 is ‘ultra vires’ the 
powers of the Rajpramukh as well as the legis¬ 
lature of the State under Item 18 of the State 
List (No. 2) of the Constitution. 


(5) Shri Narasimha Iyengar, Advocate, appear¬ 
ing on behalf of Shahzadi Begum in reply con¬ 
tended that H.E.H. only sent for the opinion 
of the Attiyat Appeals Committee and there 
was no question of giving any opportunity to 
any of the parties. With regard to the second 
point, he contends that prior to the Constitu¬ 
tion also H.E.H. used to constitute the Attiyat 
Committee consisting of persons who were not 
members of the Bab-e-Hukumat and that it is 
not necessary that an amendment should be 
made in Circular No. 10 of 1338 F. Following 
up the contention he urged that after the 
Police Action, H.E.H. delegated his power to 
the Military Governor and the present Bench 
consisting of Raja Dhonderaj Bahadur and Shri 
Govind Rao was constituted by H.E.H. on the 
recommendation of the Chief Minister and so 
it cannot be said that the Bench was not pro¬ 
perly constituted. With regard to the argument 
relating to the validity of the Attiyat Enquiries 
Act of 1952, he urges that this ouestion does 
not arise in the present case as the 1 irman 
calling for the opinion was passed long before 
the Constitution came into force. A similar 
argument is advanced on behalf of the other 
respondents as well. 

(6) After giving a careful consideration to the 
arguments advanced, we are of the opinion that 
there is no force in this petition and it should 
be rejected. So far as the first contention is 
concerned, the learned advocate appearing for 
the petitioner has conceded before us that durin 
the days nrior to the Constitution H.E.H. used 
to constitute the Attiyat Committee comprising 
of persons who were not members of the Bab-e- 
Hukumat. But he contends that it cannot be 
held to be legal unless an amendment is made 
in Circular No. 10 of 1338 F. We are afra,d, 
we cannot accept this contention 

had onlv asked fer the opinion of the Attiyat 
Committee. The fact that the Attiyat Com¬ 
mittee consisted of persons who were net mem¬ 
bers of the Bab-e-Hukumat does not become 


so material when it is remembered that H.E.H. 
himself has appointed this Committee. The 
contention that Circular No. 10 of 1338 F. makes 
a provision that only members of the Eab-e- 
Kukumat should be appointed does not in any 
way take away the right of the H.E.H. to ap¬ 
point other persons. This right of the H.E.H. 
is not disputed at all. It is urged that the 
present appointment made by H.E.H. is as a Raj 
Pramukh and not as the Nizam. This does not 
make any difference. 


(7) After this we turn to the other argument 
that the petitioner was not given an opportunity 
to represent his case. In this contention too 
we find no force. H.E.H. had only called for 
the opinion of the Attiyat Committee. The 
Firman does not ordain that the parties should 
be given an opportunity to represent their case. 

In the absence of any such direction, we are 
not inclined to accept the argument of the 
learned Advocate that he should have been 
given an opportunity to represent his case. 

(8) The argument questioning the validity of 
the Attiyat Enquiries Act of 1952 cannot be 
sustained now in view of the decision of this 
Court in the case of — ‘Ahmed-un-Nissa Begum 
v. State of Hyderabad’, AIR 1952 Hyd 163 (A). 
The petitioner has prayed for the writs of cer¬ 
tiorari, mandamus and prohibition. The writ 
of certiorari could be granted if it is shown 
that a tribunal or body or officer has acted 
wholly without jurisdiction or in excess of it or 
has acted in violation of the principles of natural 
justice or committed an error apparent <?n the 
face of the record and such act, or omission, or 
error has resulted in manifest injustice. As 
indicated above, no such points have been made 
out in the present case and so there is no ques¬ 
tion of issuing any writ of certiorari. 

(9) As regards the issue of Mandamus and 
Prohibition we may point out that an order for 
the issue of Writ of Mandamus is, as a general 
rule, a matter for the absolute discretion of tnei" 
Court. Some of the essential conditions rele¬ 
vant for the present purpose for the grant of 
such a writ are: 

(i) that the person applying must show that 
he is really and specially interested in 
the subject matter and has a specific legal 
right to enforce; 

(ii) that ‘there resides in him a legal right to 
the performance of the legal duty by the 
party against whom such a writ is sought 
and 

(iii) that there is no other equally efficacious, 
convenient and beneficial remedy. 

The Writ of Prohibition on the other hand, was 
a writ which used to be issued by the Mng s 
Bench Division primarily to prevent a Court or 
tribunal, judicial or quasi-judicial, from exceea- 
ing jurisdiction or acting contrary ™l es thp 

natural justice. In the present Petition, t v, 
petitioner could not satisfy us as to what w« 
the legal duty of the party against whom 
mandamus is sought. As discussed above the 
petitioner has not made out a case either for tne 
issue of a writ of certiorari or for the issue or 

mandamus and prohibition. Th f facts 

therefore, rejected. Having regardto the 
of this case, we do not wish to make any or 
regarding costs. 

Petition rejected. 


A/V.S.B. 



4958 Madho Ra0 y - Patelba (Qamar Hasan £ Deshpande JJ.) Hyderabad 225 

•AJ.K. 1953 HYD. 225 (Vol. 40. C. N. 106) (P) (*42) AIR 1942 Mad 716: 206 Ind Cas 564 

(Q) (46) AIR 1946 Pat 62: 

225 Ind Cas 541 

nliSSff *f ENT: 7^ appeal 13 0n behalf of the 

plaintiff m a suit for specific performance and it 

a l ga ‘ n ^ t ^ judgment andMecree of the 

?cf^,p d i«H ll r, and „®f Si S ns Judge ’ Aur angabad.dat- 
^ Dai 13o3—F. by which he affirmed the 

J . Ldg “ en ^ 2 nd decree of the District Judge of 
Aurangabad dated 24th Amardad, 1352—F. dismiss- 

^,ft ? a u the P reIim inary ground that the 

taSie 1 ” 8 °" re » s,<!r '‘ i be re- 

Af < ?h- The ma , terial fac,s necessary for the disposal 
of this appeal may be stated as follows: Plaintiff's 

to j* ft 83?7 u2° f ^h 7204 15 - 3 L a univalent 

dmits i .J? 5 ; 0 :? wa ? due ^ from defen- 
to r 2>Jc the father of defendants 3 
a hiLJJ* Survey No ‘ 7 excluding 2 to 

in b S 7 Un 'l y Nos ’ 72 ' 73 ' 79 and 80 situate 

m Chenchoh Limbaji, Kannad Taluq in extin- 

°f the debt by a document dated 16 th 
Ardibehest 1347-F. and put the plaintiff to posseS 
sion of the lands sold and promised to execute a 
regular sale-deed and get it register*! when de 
manded by the plaintiff. The demand it wa ^ 

P buUn^Tt m tl J e m0nth of Khurdad 1347— 
The 3 y 

'T T* admissibl e in evidence 

2?th? a .L2F- ege , d “** in contravention 
of the provisions of Dastural Amal-e-Inteaal Ar?l 
was void and consequently unenforceable Q 

n,i 4> f^ th °? e Courts have given effect to 
the former plea on the authority of - ' S Wvar>S 
v. Anna 29 Deccan. L. R. 819 (A)' m 
Bench of this Court following — ffjaiSl f 
indar Singh'. A. I. R. 1926 £*C. 94 Whddtoat 
an agreement for sale acknowledging the mSS 
of earnest money created a charge on the 

I% b, f7™r ty under S ' 55 cH» $ T pTct" 

SMTMS 5SL3£r£Ps& 

WVSSSLVl 

the property 

FJsrfK sSSSS 

immm 

ceded >?* 7^ contention must be con 

f$SVSB? 

'PASS'S 


QAMAR HASAN AND DESHPANDE JJ. 

r Tfu’ A P pel ! ant v. (Bhao deceased 

i-/. R.) Patelba and others. Respondents. 

Appeal No. 290/4 of 1359 F„ D/- 9-12-1952. 

<*> Ac * (1908) « S. 49 - Hyde- 

rabad Regrstmhon Act S. 43 (as amended in 

Admissibility in evidence of un¬ 
registered sale deed. 

An unregistered sale-deed can be given 
as evidence of a contract in a suit for 
specifi c perfonnance under Chapter II of 

K rab f ad R ! b f f Act - 29 Deccan LR 
819, held not good law. (Paras 5 , 6) 

Anno: Reg. Act, S. 49 N. 11 Pt. 4. 

(b) Registration Act (1908), S. 17(v) — 

s - io,5 > - »«- 

f e , and enumerating the lands intended 

•snlH be tH S0 ? r / f nt . ed that the vendors had 
land f‘ n extinguishment of the 

rewl^nf PU w- vendee 111 Possession, the 
result of which was described to be that 

the vendee had become the owner with 

had *bZoSe 0 H- aUe ? a i i0n # and the vend0 « 
naa become divested of every title and 

^cestm the property sold and that a 

registered sale-deed would be executed 

■when demanded by the vendee. 

„„5 e l d » tba * the document embodied a 

. sass? &r?» D 

* (Para oy 

Anno: Reg. Act, S. 17 N. 53, 75. 

Acl (I8,,) - Ss - 13 “ a 
of the combined effect of S 

» & UK S « £1 
iSBTa SttE ££& “I& 

=“£ 

sssasssiE 

Anno: Sp. R Art, s. 12 N. 3; S. 22^6 *’ 

tor^RespoiiderSs ellanl ‘ 

CASES CITED : 

•I MMs w*»» ~ 
SasaSIs*- 

<G ‘LR 3 P 9? 29: 60 CSl 980 < PC > 

S S KiV IL » (»«) Hyd 873 
W. 24 Deccan LR 717 
5f9 33 Deccan LR 668 
40 Deccan LR 412 
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Act came into force and in view of the amendment 
of S. 43, Hyderabad Registration Act, it cannot 
be regarded to be good law. But the real diffi¬ 
culty which lies m the path of appellant is that 
he has not followed the procedure provided by Ss. 
66 to 68 Hyderabad Registration Act correspond¬ 
ing to Ss. 71, 76 and 77 of the Indian Registration 
Act 

(7) The learned Advocate for the appellant 
argued that the document by itself did not create 
any right or interest in immovable property, but 
merely created a right to obtain another docu¬ 
ment and was covered by Sub-s. 2 (1), Cl. (5) of 
S. 10. Hyderabad Registration Act and therefore 
the provisions of Ss. 66 to 68 of the Act were not 
attracted. The provisions of cl. (5) above referr¬ 
ed to are as follows: 

“Nothing in clauses (b) & (c) of Sub-section (1) 
applies to any document not itself creating, de- 
. daring, assigning, limiting or extinguishing any 
right, title or interest of the value of one hundr¬ 
ed rupees and upward to or in immovable pro¬ 
perty, but merely creating a right to obtain an¬ 
other document which will, when executed, 
create, declare, assign, limit or extinguish any 
such right, title or interest”. 

In the light of these provisions, we have to see 
whether the document in question merely creates 
a right to obtain another document without creat¬ 
ing or declaring any right, title or interest in the 
disputed property. The document after mention¬ 
ing the amount of debt and the person from whom 
it was due and enumerating the lands intended to 
be sold recites that the vendors have sold the 
lands in extinguishment of the debt and put the 
vendee in possession, the result of which is des¬ 
cribed to be that the vendee had become the 
owner with full powers of alienation and the ven¬ 
dors had become divested of every title and in¬ 
terest in the property sold and that a registered 
sale-deed will be executed when demanded by the 
vendee. 

(8) It would thus appear that the document em¬ 
bodies a complete sale and not merely an execu¬ 
tory contract. In such a case, it seems difficult 
to agree with the contention that the document 
lalls within the purview of Sub-s. 2 (1), cl. (5) of 
S. 10 of the Registration Act. It can neither be 
said to be a contract for sale within the meaning 
of S. 54, Hyderabad Transfer of Property Act. That 
section defines it in the following words: 

“A contract for the sale of immovable property 
is a contract that a sale of such property shall 
take place on terms settled between the parties. 
It does not by itself create any interest in or 
charge on such property”. 

The tenor of document as referred to above shows 
that not only terms were settled, but transfer of 
ownership effected in exchange for a P rice - 
— ‘Horsfall v. Hey\ (1848) 154 E. R. 70o (C) it 
has been held that if the parties to an instrument 
have so expressed themselves as to make it ap- 
parent on the face of the instrument that the 
writing was intended to be the record of the trans¬ 
fer then being made, the instrument will operate 
as a convayance and it is immaterial whether the 
words used be in the past tense or in the pre¬ 
sent tense. At this stage, the question of regis¬ 
tration assumes importance. It is argued on be¬ 
half of the appellant that under the document dis¬ 
cussed above, it was part of the obligation of the 
respondents to get the deed that was in contem¬ 
plation by the agreement drawn up. executed and 
registered. S. 27 (c) of the Hyderabad Stamp 
Act provides that in the case of sale the expense 
for providing the stamp shall be borne by the 
transferee. Paragraph 1, clause (d) of Section dooi 


the Hyderabad Transfer of Property Act makes 
it the duty of the buyer to prepare a conveyance 
and tender it to the seller for execution. The 
appellant-buyer instead of complying with the 
above provisions of law contented himself with a 
sale-deed upon a plain paper. It has been observ¬ 
ed in the case of — ‘Valambalachi v. DuraiSwami 
Pillai\ AIR 1928 Mad 344 (D) by Srinivasa Aiyan- 
gar, J. that: 

“If a document duly executed by vendor is tender¬ 
ed by the vendor to the purchaser and the de¬ 
livery of the document is accepted by the pur¬ 
chaser, we must take it that the purchaser who 
accepts the document undertakes to see the re¬ 
gistration himself, he feeling assured that he 
has got provisions of Registration Act, under 
which he can compel the other party to the con¬ 
tract to come and register the document. I am 
therefore inclined to regard that in all cases 
where the purchaser of property accepts an un¬ 
registered document he may be regarded as re¬ 
lieving the other party, the vendor from his ob¬ 
ligation to tender a registered document in per¬ 
formance of the contract. It seems to me im¬ 
possible to accede to the contention that a per¬ 
son who agrees to sell and convey property is 
bound not only to execute a proper conveyance 
once but go on executing as many conveyances 
as may be required by the vendee in respect of 
that property". 

(9) It is contended by the learned Advocate for 
the appellant that the document in question con¬ 
tains an express promise to execute and register a. 
fresh document. Therefore the above case is dis¬ 
tinguishable on facts. But in our opinion, the- 
insertion of that promise does not detract from 
the executed nature of the written contract. The 
argument of the learned Advocate would have 
carried force if the agreement were of an executory jj 
nature. In this connection, we may with advan¬ 
tage quote the observations of Parker J. in — 
•Von Hatzfeld Widenberg v. Alexander*, (I912> 

1 Ch 284 at p. 288 (E» which have been quoted 
with appproval by their Lordships of the Privy 
Council in — ‘Currimbhoy and Co. v. L. A. CreetV 
AIR 1933 PC 29 (F). Parker J. states: 

•‘It appears to be well settled by the authorities* 
that if the document or letters relied on as 
constituting a contract contemplate the exe¬ 
cution of a further contract between the 
parties it is a question of construction whether 
the execution of a further contract is a condi¬ 
tion or term of a bargain or whether it is mere 
expression of the desire of the parties as to the 
manner in which the transaction already agreea 
to will in fact go through. In the former cast 
there is no enforceable contract either because 
the condition is unfulfilled or because the law 
does not recognise a contract to enter intoa 
contract. In the latter case there is a binding 
contract and the reference to a more formal 
document may be ignored.” • ’ - 
It is next contended for the app - ^ 
absence of registration of the ratt " 

cannot have an adverse effect on his suit oecau 
according to the proviso added to s ; P 

Registration Act. by the amending Act 3 of 134^ 
an unregistered document can be rece 
evidence of a contract in a suit for specu ic per- 
formanco. In support of tins contention^reliance 
is placed on - ‘Sheikh Hashim v. Bhagwang*. 

40 Deccan LR 391 <G> and — ®ak u Lstinguisb- 
AIR 1952 Hyd 48 <H>. These casts are astjgDgj 

able on the ground that in * hes f f or sale, 

agreements were held to ****$F£JIIb the 
In the present case, the d0C “™f° t hp e ^Tby the 
sale by which nothing more was to be done 
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respondent except the registration of the docu¬ 
ment. Ignoring the fact that he had failed to 
supply the necessary stamp the question arises 
whether the appellant was bound to have recourse 
to statutory remedy provided by the Registra¬ 
tion Act before coming into the' Court for the 
equitable relief of specific performance. This 
Court has consistently taken the view that any 
person seeking the registration of a document 
embodying a sale must pursue the statutory 
remedy before he comes to the Court for specific 
performance. Reference in this connection may 
be made to —Muryam Bi v. Syed Khawja 1 . 5 Aeen- 
e-Deccan 570 (I), —'Narsagowd v. Raghupat Reddy 1 , 
24 Deccan LR 717 (J), — 'Churappa v. Narain 1 , 
33 Deccan LR 663 (K) and — ‘Maroti v. Honaii' 
40 Dec LR 412 (L). It was contended by the' 
appellant^ that these authorities have lost their 
binding force either because they were decided 
before the proviso was added to S. 43 of the 
Hyderabad Registration Act or they have faded to 
take note of the proviso. This argument makes no 
difference, because the question now is not of 
admissibility of the document but of the statutory 
remedy winch was available to the appellant and 
which he has failed to adopt. The view adopted 
by our High Court is in accordance with the view 
of the Madras High Court in — ‘Satyanaravana 
v. Venkat Rao*, AIR 1926 Mad 530 (M). which 
is further supported by a Bench decision of the 
same High Court in the case of — ‘Venkatadri 
?, on ] a £!? a v * 0fficial Receiver 3ellarv\ AIR 1938 
Mad 801 (N). The learned Advocate for the ap¬ 
pellant refers to — ‘Venkatasheshayya v. Dis- 
trict Board, East Gcdawari\ AIR 1939 Mad 391 <0», 
— Venkata Subbamma v. Subbiah*. AIR 1942 Mad 

7*^ aman Mahton V. Amrit MahtcnV, 
AIR 1946 Pat 62 (Q) for the contrary view. We 
need not consider these authorities because so far 
as our High Court is concerned, the question ap- 
pears to have been well settled. For these reasons, 
wc dismiss the appeal with costs. 

B/VSBl Appeal dismissed. 
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MISRA C. J. 

t,,? 0 ^-™ 3113 Veeresham, Petitioner v. Puddu- 
tun Vajrama, Respondent 

D/ C - i 'l8-3- d l?53 N °' 97 ° /B 5/2 ° £ 1952 3nd 1953 « 

(a) Civil p. c. (1908), S. 115 — No revision 
l«es against a mere finding of the Court below! 

Anno: C. P. C., S. 115 N. 5. W 

(b) Civil P. C. (1908), O. 7, Rr 17 and 18 

Non-production of document. 18 

is vSiV' V ery wide discretion 
is vested in the Court in connection with 

the reception of a document which does 

not accompany the plaint. The presenta- 

denr of n ? lamt and the acceptance in evi- 

dfnwmi 0 / sup P° rtln g document are two 

I ^ ngs - „ There is n^hing in the 

Pa^ied hv h thI enderS \ he plain t nnaccom- 
efTW.ti,m V? e su PPorting documents in¬ 
effective or its presentation void. 

(Para 2) 

5 PCm °- 7> Rl 17 N - 1 Pt- 6. 

-iVSVii *»• R : = - 

issues a fl r5 g ci n ? ral rule when a number of 

« * l's? IS 


issues in order to avoid a remand. To en¬ 
ter upon each question separately and then 
<> bring the rinding thereon to the High 
Court either by way of revision or appeal 
is wholly wrong. (Para 5) 

Ar.no: C. P. C., O. 20, R. 5 N. 2. 

Vaimgani Madhav Rao, for Petitioner. 

JUDGMENT : I have heard the applicant’s 
learned counsel ar.d I am definitely of the opi- 
mon that a revision dees r.ot He against a mere 
finding of the Court below. 

(2) The suit was based upon a promissory 
note. At the time when the plaint was ore- 
sented, tne promissory note was not filed and 
on the date on which it was brought on re- 
cora, tne limitation- for filing the suit had ex¬ 
pired. Ii was urged on behalf of the defendant 
in the lower Court that the plaint should be 
ueemed to nave been presented on the date 
on which the promissory note was filed and the 
suu was therefore barred by time. The conten- 

rt°V va \£ ased ? n 9- 7 > R - 17 > Civil P.c., Which 
renders the production of a document, on which 
Plam^tirehes. imperative on the date on 
whicn the plaint is presented. It is said that 
according to the Code, the plaint must be 
deemed r.ot to have been presented on the 
cate it was actually filed but should be deemed 
o have been presented on the date on which 
the promissory note was filed. This is wrong 

t0 °' i 7, *3? u 18, a dccu ment which 
K‘P, be Produced by the plaintiff when 
, 1S Presented and which is not so 
produced, should not, without the leave of the 

thi*'llJsr;rf ece !> V +u m evidence on h >s behalf at 
•he hearing of the suit. A very wide discre- 

v?th fhl hUS ve ?! ed in , the Cou rt in connection 
with the reception of a document which‘did 

DSint CC °w a * r i y the Pl3 . int - The Presentation of 
plaint and .he acceptance in evidence of a 

supportmg document are two different things 

render th/S?" 5 ,n the Code which would 
render the plaint unaccompanied by the sun. 

> r e.documents ineffective or its 7 presenta- 
the annS' n ?. rde , r 4 > which w as referred to by 

cation PP Th! e . a u r i d counsel - ha s no applf 
5 .™\ The Court below, therefore, rightly re- 

fused to accept the argument in bar of limit* 
rtJ2,w 0ther Preiiminar.y point raised b v the 

refegasfgsaa 

£sl?i™r~ swiaa 
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in order to avoid a remand. To enter upon 
each question separately and then to bring the 
finding thereon to this Court either by way of 
revision or appeal is wholly wrong. The prac¬ 
tice cannot be deprecated too strongly, for, be¬ 
sides being unauthorised it also results in 
holding up the decision of the case for un¬ 
conscionably long periods. 

(6) This application has no force. I reject it 
summarily. 

B/V.S.B. Revision dismissed. 


A I R. 1953 HYD. 228 (Vol. 40, C. N. 108) 
MISRA C. J. AND MOHD. AHMED ANSARI J. 

Mathavarapu Ananthramiah, Appellant v. B. 
Venkat Ratnam and others, Respondents. 

Writ Petn. No. 187 of 1951-52, D/- 26-11-1952. 

(a) Constitution of India, Art. 226 — “For 
any other purpose.” 

The words ‘for any other purpose* con¬ 
template only the enforcement of a legal 
right or performance of a legal duty. AIR 
1950 Pat 387 (FB), Rel. on. (Para.3) 

(b) Constitution of India, Art. 226 — Mere 
volunteer cannot apply. 

The rights of which protection by way 
of writs is provided for in the Constitu¬ 
tion, is a private and personal right. 
Hence, where the applicant is not amongst 
the persons who are injured by an order 
passed by an authority and his position 
is that of a volunteer he has no ‘locus 
standi* to apply to the High Court under 
Art. 226 of the Constitution. (1923) 262 US 
447; AIR 1951 All 1 (FB); AIR 1953 Mad 
94; AIR 1952 Cal 799, Rel. on. 

(Paras 5, 6) 

(c) Constitution of India, Art. 226 — Juris¬ 
diction of Higrli Court. 

The jurisdiction to issue writs is not 
wide enough or large enough to enable 
High Courts to convert themselves into 
courts of appeal and examine for them¬ 
selves the correctness of the decisions im¬ 
pugned or decide what is the view to be 
taken of the points at issue between the 
parties including the issue of jurisdiction, 
if any. AIR 1952 SC 192, Rel. on. 

(Para 5) 

(d) Constitution of India, Art. 226 — Juris¬ 
diction under Art. 226. 

The jurisdiction conferred by Art. 226 
does not provide an alternative mode of 
redress to the normal process of litigation 
in ordinary Courts of law. The powers 
under it are exercised only for meeting 
extraordinary cases where personal or 
private rights of persons have been seri¬ 
ously infringed, and they are otherwise 
unable to obtain any adequate or prompt 
remedy for the redress of their grievance 

(Para 7) 


Ramlal Kishen, for Appellant; Madhav 
ddy and Narhar Sastrym, for Respondents. 
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MISRA, C. J.: This is an application under Art. 
226 of the Constitution for the issue of a Writ of 
Mandamus. The petitioner Muthavarapu Anantha 
Ramiah is an inhabitant of Huzumagar taluq. 
Nalgonda District, and carries on motor transport 
business in that place. On 26-4-1951, opposite 
party No. 1, P. Venkat Ratnam, the Proprietor of 
Rama Mohan Motor Service, Vijayawada, was 
granted renewal for one year of his previous permit 
for plying stage carriages on Suriapet-Jagayyapet 
route. It is alleged by the petitioner that the 
granting of the aforesaid permit is in flagrant 
violation of the mandatory provisions of S. 57, 
Motor Vehicles Act. The specific complaint is that 
the non-adherence to the procedure laid down in 
the above section has operated to deprive the 
vested legal right of the petitioner to take objec¬ 
tion to the grant and that the action of the Re¬ 
gional Transport authority in issuing the permit 
otherwise than in accordance with the procedure 
prescribed by the section is wholly illegal and with¬ 
out jurisdiction. 

(2) Section 57(1) relates to the procedure which 
had to be followed in granting ‘contract carriage 
permits’ or 'private carrier’s permits’. It has no 
application to cases of ‘stage carriage permits’, 
with which we are now concerned. Sub-section (2) 
of that section deals with the latter but it has to 
be read with S. 47. Representations against the 
applications made by persons for running stage 
carriages within the State are allowed by S. 47 
of the Act and under it there are only 3 classes 
of persons who are given this right: 

(a) persons already providing road transport on 
any proposed route or routes: 

(b) a local or police authority within whose juris¬ 
diction any part of the proposed route (or 
routes) lies; and 

(c) an association interested in the provision of 
road transport facilities. 

The applicant does not come within any one of 
these categories and the question which arises foi 
consideration i> whether it is open to him to invoke 
the aid of this Court by way of Mandamus under 
Art. 226 of the Constitution. 

(3) It is conceded that the order complained of 
does not in any manner violate the petitioner's 
fundamental rights. The contention urged on be¬ 
half of the applicant is that since this Court has a 
right to issue writs not only to protect persons 
whose fundamental rights have been invaded, but 
also 'for any other purpose’, the petitioner is en¬ 
titled to relief. The words ‘for any other purpose 
have been interpreted from time to time by the 
High Courts and the decisions are uniform that 
they contemplate only the enforcement of a lefgl 
right or performance of a legal duty. It is suffi¬ 
cient in this connection to refer to the Full Bench, 
case of the Patna High Court in — ‘Bagaram v. 
State of Bihar’, AIR 1950 Pat 387 (A). The obser¬ 
vation of Meredith C. J. in that case may here be 
reproduced: 

“It is quite clear that these words have been added 
advisedlv and must mean something in aaai- 
tion to the enforcement of the rights conferrea 
by Part m and this is so whether they be read 
ejusdem generis or otherwise. It is clear e- 
cause Art. 32, which is the corresponding pro 
vision for the Supreme Court, does not contain 
these words, but speaks merely of the eniorce- 
ment of any of the rights conferred by this 
Part, and that is obviously because the original 
jurisdiction of the Supreme Court extends on. 
to the enforcement of the fundamental righ 
The learned Chief Justice then went on to obsme^ 

“_Art. 226 contemplates the issue of 

directions for purposes other than the ent 
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ment of the fundamental rights. At the same 
time the words can hardly mean that the High 
Court can issue writs for any puroose it pleases 
I think the correct interpretation is that the 
words mean for the enforcement of any legal 
right and the performance of any legal duty. 
To that extent the words must be read 'ejusdem 
generis’, which is the ordinary principle of con¬ 
struction." 

(4) On behalf of the applicant it is said that he 
had a legal right to raise objection to the grant 
of stage carrier’s permit to the opposite party No. 
1 and that this right was denied to him. We have 
already mentioned that this is net correct as he 
is not one of the person referred to in S. 47. 

(5) The next point which has to be considered 
is whether the petitioner as a member of the pub¬ 
lic can come to this Court for the issue of a 
Wnt of Mandamus. Article 226 does not specifi¬ 
cally mention the persons at whose instance the 
writs referred to therein can be obtained. It is 

| however, well-known that the rights of which pro-’ 
tection by way of writs is provided for in the 
Constitution, is a private and personal right As 
observed in — ’Commonwealth of Massachusetts 
v. Andrew W. Mellon', (1923) 262 U. S. 447 (B>. 

"it is only where the rights or persons or property 
are involved and such rights can be presented 
under some judicial form of proceedings, that 
Courts of justice can interpose relief." 

Reference in this connection may be made also 
to the decision in — ’Indian Sugar Mills Associa¬ 
tion v. Secretary to Government, Uttar Pradesh 
Department', AIR 1951 All. l (C>. wherein 
a Pull Bench of the Allahabad High Court laid 
aown that the powers under Art. 226 should be 
sparingly used and only in those clear cases where 
ltS ^°v \ P 6 ^ 011 have been seriously in- 
has no other adequate or specific 
^^L avall f bl i h jm - Th e Petitioners in that 
&Bec W by 1116 order of which they 
Shirf aln f d » , v. A Preliminary objection was raised on 
“™, f the Government to the effect that the 
application was not maintainable as it had been 
“£d by a Person whose rights had not been directly 

jJJSSL 7 he J? arned Judges - wh0 decided the caw 
remarked in this connection that: 

of . the . several millions of this State 
cannot be given the right to come up and agitate 
and rc-agitatc against an Act or order like the 
one in question. He cannot say that his riehts 
^Jrec^y affectecl by the order TheSid 
h® s b( *n registered under Sec. 4 of 
Unions Act, No. 16 of 1929. The appli- 
cant is thus a distinct and separate person from 

Ilf milI f , wh ‘ ch are membem of it an^ 
S® ®rd cr complained against is not an order 

ftnnufont ,Pu ym “ t ° ut of the assets of the 

Sanre ! X)nus nor the retainer 

has to be paid out of movable and 

® P r °P®rty of the Indian Sugar Milk 

ouS to be paid by the sugar mills 

out of their own separate funds.” 

view was taken in - 'in re P Rama 

(Dllnrt' ( { 1 RaJama ? nar . C. J.), AIR 1953 Mad™ 
(D), and the recent case of — ‘Biman Chandra v 
Governor. West Bengal’, AIR 1952 Cal 799 (E?' 

™ ai v ’ and Raman Ltd *' 

fis ssssv&S 

•SMS 


error apparent on the face of the record and the 
act, omission, error or excess has resulted in mani¬ 
fest injustice. Their Lordships emphasize that the 
jurisdiction to issue writs is not wide enough or 
large enough to enable High Courts to convert 
themselves into Courts of appeal and examine for 
themselves the correctness of the decisions im¬ 
pugned or decide what is the view to be taken of 
the points at issue between the parties including 
the issue of jurisdiction, if any. 

(6) It may be mentioned in the present case that 
amongst the remedies provided for cases in which 
the prescribed procedure is not followed or wrong 
decision is given by the Regional Transport autho¬ 
rities in granting the permit, there is a right of 
appeal and methods are provided for rectification 
of errors. The applicant is not amongst the per¬ 
sons who are injured by the grant since he has no 
legal interest to protect. His position being thus 
merely of a volunteer we consider that he has 
no 'locus standi’ to come to this Court under Art. 
226 of the Constitution. 

(7) We have advisedly thought it desirable to 
indicate in this case the view of law that •has 
prevailed in the various High Courts in connection 
JJith the writ jurisdiction. This is because this 
Court is being inundated with applications under 
Art. 226 of the Constitution most of which are 
obviously untenable on elementary principles which 
govern the issue of these prerogative writs. We 
ieel that it is necessary for the guidance of the 
bar to emphasize that the jurisdiction conferred 
by Art. 226 does not provide an alternative mode 
of redress to the normal process of litigation in 
ordinary Courts of law. The powers under it are 
exercised only for meeting extraordinary cases 
where personal or private rights of persons have 

• mfringed ; *ey are otherwise 
P ab ' e to obtain any adequate or prompt remedy 
for the redress of his grievance. 

missed'* 16 application falls “d accordingly dis- 


A/V.S.B. 


Application dismissed. 
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Respondent^ 30 ’ AppeUaDl «“■*» Khan, 
Appeal No. 999 of 1356 F, D/- 9-12-1952 

tSM' g-ss- 

share in emolument of watan. recover 

rig , ht to recover a share in the emolu- 

Srrine f ri%^ atan W"* ? Periodically re- . 
airring right, a suit to establish such right 

Itfon Art d T y * rt * , 117 ’ Hyd erabad Limi- 
within ^ Iporder t0 . constitute a refusal 
Zst a this Ar ticle, there 

a definite demand and refusal 

exircZi S? *• plainti « *33 not 

PC* » M 

(p ara 2 ) 

Anno: Lim. Act, Art. 131 N. 9 Pt 2 

r=?tidyt S ”r e s?spS r d A r Uan ' : Kash “'" h - 
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ment and decree of the District Judge, Parbhani, 
dated 27th Azur, 1356-F, reversing the judg¬ 
ment and decree of the Mur.siff of Sailu who 
had dismissed the suit. 

(2) The only point argued before us was 
that of limitation. The questions of fact as 
found against the appellant were not challeng¬ 
ed by the learned counsel for the appellant. 
The facts found by the lower appellate. Court 
are that Rustam Khan was the incumbent of 
the police patelship of Palodi, Pathri Talua. 
During his lifetime, he applied to the Deputy 
Collector for transfer of incumbency to his son 
Mohiuddin Khan, the father of the appellant. 
Taj Khan the father of the respondent inter¬ 
vened with the prayer that he be declared to 
be an equal sharer in the emolument of the 
Watan. After due inquiry, the necessary sanc¬ 
tion was granted by the Collector for transfer 
of Watan and on express admissions made by 
Rustam Khan and Mohiuddin Khan, Taj Khan 
was declared to be an equal sharer. Mohiuddin 
Khjn died in 1345 F. and was succeeded by 
the appellant. The present suit was instituted 
by the respondent on 26th Bahman 1355 F. It 
was argued by the learned counsel for the ap¬ 
pellant that Article 106 of the Hyderabad 
Limitation Act applied which prescribes a 
period of six years from the date when the 
right to sue accrues. The suit, therefore, ought 
to have been brought within six years from 
the death of the respondent’s father which oc¬ 
curred almost twenty-five years before the in¬ 
stitution of the suit or within six years from 
the death of respondent’s (appellant’s?) father 
which occurred in 1345F. This contention has no 
substance in view of the authority of the late 
Hyderabad Judicial Committee in — ‘Deo Rao 
v. Narain', 34 Deccan LR 153 (A) and — 
‘Yedvalli Gopamma v. Yedwalli Ramchander 
Rao’, 37 Deccan LR 414 (B) which lays down 
that Article applicable in such cases is Article 
117 of the Hyderabad Limitation Act. This 
view is supported by the pronouncement of the 
Privy Council in the — ‘Secy, of State v. Para- 
shram Madhav Rao’, AIR 1934 PC 108 (C). 
That Article provides a period of twelve years 
for a suit to establish a periodically recurring 
right from the date when the plaintiff is first 
refused the enjoyment of the right. In order 
to constitute a refusal within the meaning of 
this Article there must be a definite demand 
and refusal. The mere fact that the plaintiff 
has not exercised his right is not enough. The 
respondent in paras 4 and 5 of the plaint has 
asserted that he received his share of the emo¬ 
lument unto 1353 F., but was refused the right 
on 20th Bahman 1355 F. The lower appellate 
Court has held this allegation to have been 
well substantiated by the respondent from 
which we do not see any reason to differ. The 
refusal being in 1354 F., the suit was within 
time. 

(3) The result is that the appeal fails and is 
hereby dismissed with costs. 

B/V.S.B. Appeal dismissed. 
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PALNITKAR AND SRINIVASA CHARI JJ. 
Vishnu and others, Appellants v. Jawaher 
Mall and others, Respondents. 

Appeal No. 316/4 of 1350 F., D/- 10-12-1952. 
Civil P. C. (1908), O. 2, R. 2 -r Relinquish¬ 
ment of claim for jurisdiction. 


Where on the date when the suit is in¬ 
stituted the Court has not the requisite 
pecuniary jurisdiction over the subject- 
matter of the suit it cannot acquire juris¬ 
diction by reason of the plaintiffs’ re¬ 
linquishing a portion of the claim at a 
later stage of the suit. The relinquishment 
contemplated by O. 2, R. 2 in order to 
bring the suit within the jurisdiction of a 
Court is before the institution of the suit, 
and not at any subsequent stage. AIR 
1921 Mad 696 and AIR 1940 Mad 689, Ref. 

(Para 2) 

Anno: C. P. C., O. 2, R. 2 N. 12. 

Copal Rao Ekbote, for Appellants. 

CASES CITED : 

(A) (’21) AIR 1921 Mad 696: 66 Ind Cas 837 

(B) (’40) AIR 1940 Mad 689: 194 Ind Cas 646 
JUDGMENT: Defendants are the appellants 

before us. The brief facts relating to this case 
are that the suit was filed by the plaintiffs for 
possession of the suit lands on the allegation 
that these properties were mortgaged with 
them by defendants 1 and 2 with possession; 
that subsequent to the mortgage these lands 
were taken on lease by defendants 3 and 4. 
The plaintiffs prayed that a decree be passed 
in their favour for possession of the suit and 
for Rs. 400/- on account of the lease amount 
for a period of three years. The plaintiffs 
valued their suit for the purposes of jurisdic¬ 
tion at an aggregate value of Rs. 400/-, Rs. 
300/- representing the amount due from the 
lessees on account of the lease amount and 
Rs. 100/- being the annual lease amount, the 
suit being treated as a suit to eject the 
lessees. The defendants raised the objection 
that the suit could not be treated as a suit 
against the lessees based upon the lease deeds 
executed by defendants 3 and 4 but must be 
treated as a suit for specific performance to 
get possession of the mortgaged property which 
the plaintiffs were entitled to under the mort¬ 
gage*. The defendants, therefore, contended that 
the suit should be valued according to the 
mortgage amount viz. Rs. 2900/-. The trial 
Court after hearing the arguments of the res¬ 
pective parties came to the conclusion that 
the suit should be treated as a suit for posses¬ 
sion of land paying revenue and. therefore, 
valued the suit at ten times the revenue pay¬ 
able to the Government, that is to say, at Rs. 
880/- and called upon the plaintiffs to pay the 
deficit court-fee. This order was passed on 7th 
Amardad 1347 F. The plaintiffs carried out the 
orders of the Court and paid the deficit court- 
fee. When the case came on for arguments 
the plaintiffs’ Vakil made a statement that the 
plaintiffs were giving up their claim for the 
lease amount for three years, which they hau 
claimed in their suit. The statement of the 
plaintiffs’ Vakil was recorded in the proceed¬ 
ings and final arguments were heard The suit 
was decreed by both the trial Court and * 
lower appellate Court. The defendants nave 
now appealed against the above decrees. 

(2) The learned advocate for the appellants 
has confined his argument to the Question oi 
law arising in the case as to whether it wa. 
open to the plaintiffs to have relinquished 
portion of their claim a* the stage of the a gt- 
ments. His next contention is that on the daw 
when the suit was filed the.claim of Plain¬ 
tiffs was bevond the pecuniary jurisdiction m 
the MunsifT Court. We have considered about 

the matter and we are of opinion that the cou 
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tentions of the learned advocate are well 
.founded. The jurisdiction of the Munsiff Court 
at Kannad was Rs. 1,000/- on the date of the 
institution of the suit and after the finding 
.given by the Court on 7th Amardad 1347 F. 
the value of the suit for the purposes of juris¬ 
diction became Rs. 1180/- (Rs. 880 plus 300/-), 
which was decidedly beyond the pecuniary 
jurisdiction of the Munsiff Court, so that the 
short point is whether, where at the institution 
of the suit the Court had no pecuniary juris¬ 
diction over the subject-matter of the suit, it 
would get jurisdiction bv reason of the plain¬ 
tiffs relinquishing any portion of the claim so 
as to bring it within the jurisdiction of the 
Court. So far as this point is concerned, O. 2, 
R. 2(1), Civil P. C. reads as under: 


“Every suit shall include the whole claim 
which the plaintiff is entitled to make in 
respect of the cause of action; but the plain¬ 
tiff may relinquish any portion of his claim 
in order to bring the suit within the juris¬ 
diction of any Court.'’ 

This relinquishment in order to bring the suit 
within the jurisdiction of a Court, in our opi¬ 
nion, is clearly before the institution of the 
suit, and not at any subsequent stage. This is 
the correct law. We desire to make it clear that 
ir on the date when the suit was instituted 
the Court did not have the reouisite pecuniary 
jurisdiction, it cannot acquire jurisdiction by 
reason of the plaintiff’s relinquishing a portion 
of the claim. We would refer to the case of 
;„ c '“ v “ dd t a s Swamy v. Kaliaperumal’, AIR 
1921 Mad 696 (A) and the ease of — ’Chan- 
drayya v. Seethanna’, AIR 1940 Mad 689 (B). 

<3>F°r the above reasons we set aside the 
decrees of the Courts below and order that the 
piamt be returned for presentation to the pro- 

thl £cl‘ rt '« The appeHants will be entitled to 
the costs of all the three Courts. 

B/V.S.B. Appeal allowed. 
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manohar pershad and vithal RAO 

DESHPANDE JJ. 

Ite»Dtot1 BPe " a “ V ' Ba ” SilaI aEd a “ 0lhe ’ 
Appeal No. 447 of 1354 Fasli, D/-11-2-195' 

<*»«. ^ 135 an 

Article 135 applies only to suits for 

possession by mortgagee as such. Where 

the mortgagee leases the mortgaged pro- 

V? e mort S,agor as his tenant and 

me b m Q th-^i J Ues , the mort S a g° r for eject¬ 
ment the claim for possession is not by 

JT u gag A ee , as such and w °uld be gov- 
Ar t. 13® and not by Art 135 
18 Ind Cas 899 (All), 31 All 318- AIR 
1920 Lah 217 and 114 Pun Re 189*0 Rel 
on. AIR 1949 Pat 166 Distin^ishld. 

(p ara 

^ Aano: Urn. Act Art. 135 N. 2 Pt. 1 ; Art. 13! 

rfil (b) T £*L sfer of Property Act (1882), S 6: 
^d) — Failure to deliver possession. 

There is nothing in law io prevent the 
mortgagee from filing a suit for posses¬ 
sion on the basis of a lease-deed P When 
the mortgagee is entitled under the term? 
£* mortgage to possession and the 
mortgagor fails to deliver the same to him 


the mortgagee is entitled to sue under S. 
68 , cl. (d) for the mortgage money. He 
has also other remedies open to him. He 
may sue for damages for breach of the 
contract to deliver possession or may sue 
for oossession. AIR 1921 Lah 309, 16 Ind 
cas 735 (Cal. AIR 1942 Oudh 172 Rel. on. 

(Para 4) 

Anno: T. P. Act, S. 68 N. 5 Pts. 7 to 10. 

Sadashiv Rao, for Appellant; Gopal Rao Ek- 
bote and Govind Das Mehta, for Respondents. 
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JUDGMENT: Bansilal and Pandurang, plain- 
tiffs-respondents, filed a suit for the possession 
of the lands bearing Survey Nos. 335 and 360 and 
for mesni profits against Ranba, the defendant- 
appellant, with the allegation that the defendant 
took a loan of Rs. 4,500/- for the purchase of 
the lands and mortgaged the lands bearing survey 
Nos. 335 and 360 with the agreement that in case 
the loan is not repaid within a year the plain¬ 
tiffs would be put into possession of the mort¬ 
gaged land;. The defendants could not repay the 
loan, and therefore, in accordance with the terms 
of the stipulation the plaintiffs were put into pos¬ 
session of the mortgaged lands. The plaintiffs 
were in possession through their cultivator;. On 
20th Shehrewar 1338 F., the defendant took the 
lands on lease for one year and after the expiry 
of the period he renewed the lease for a further 
period of one year and promised to hand over 
possession after the expiry of the period. Though 
the period has expired but the defendant ha* 
neither returned the possession nor has he paid 
the amount of the lease. The defendant in his 
written statement denied the allegations of the 
plaint in toto and alleged that as the defendant 
is a member of the protected tribe the suit 
could not proceed in the Civil Court a; provided 
by the Hyderabad Land Restraint and Alienation 
Act. Another legal objection was also raised that 
the suit is time barred. On these pleadings the 
original Court framed certain issues. Parties led 
evidence. On a consideration of the evidence the 
original Court decreed the plaintiffs’ suit. Ag¬ 
grieved by this the defendant went in appeal 
which was allowed only to the extent of one year’s 
mesne profits and dismissed to the extent of the 
possession and the rest of the mesne profits 
Hence this second appeal on behalf of the defen- 
dant. 


i t/Tu ar ^ men t on behalf of the appeU 
• tha r H? e , sult for Possession cannot lie on 
the basis of the lease deed as after the expiry of 
the period of the lease the plaintiffs were not 
put into possession and the cause of action for 
the enforcement of the mortgage accrued and if 
H*L s Y lt t trea ted as one based on a mortgage 
£, e ° tn that case also it would be dismissed as 

??!^o^^A a ?^J? CC0rtllng t0 Art - 13 5. Indian 
Act .’ J 1116 Court3 below . he contends, 
have not considered the case in that light. The 

nnt° , ui c °“tention is that a suit for possession does 
A,® 1 0 U «; the only remedy for the mortgagee is to 
file a suit for the recovery of the mortgage amount 
“• T. P. Act, Reliance Is K 

Qhas tu ’ 16 318 (A) aSd-BiS 

Prasad Ram v. Anup Narain Singh*, AIR 1943 
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Pat 166 (B). Shri Govind Das Mehta on behalf 
of the respondent in reply urges before us that the 
suit is based on a lease deed and it is within 
time. With regard to the argument that a suit 
for possession does not lie it is contended that it 
is not correct to say that a suit for possession 
does not lie as two remedies are open to a mort¬ 
gagee. He may either sue for possession or for 
the recovery of the mortgage amount or for 
damages. We find sufficient force in the conten¬ 
tion of the learned Advocate for the respondent. 

(3) The suit is based on the lease deed dated 
25th Khurdad 1339F.. which is for a period of 
one year, i.e., till 14th Ardibehist 1340F. The 
present suit is dated 15th Ardibehist 1352F., which 
is within twelve years and it is not disputed by 
the appellant also. The contention is that the 
period of the previous lease deed had expired on 
27th Ardibehist 1339 F. and the second lease deed 
was executed on 25th Khurdad 1339F., i.e. nearly 
twenty-eight days after the expiry of the period 
as such the right to enforce the mortgage had 
accrued to the plaintiffs on 27th Ardibehist 1339 F., 
and if this date is taken as the starting point 
of limitation then the suit becomes time-barred 
according to Art. 135. Limitation Act. We are 
afraid, we cannot accept this contention. It is 
true that the renewal of the lease was made 
after a lapse of twenty-eight days but when the 
lease deed has been executed and it has been 
proved, the relationship of lessor and lessee is 
again established, and thus it cannot be said that 
the right to sue on the mortgage had accrued 
Article 135, Limitation Act would apply to suits 
for possession when the mortgagee claims pos¬ 
session as a mortgagee. It is not so in the pre¬ 
sent case. Hence Art. 135, Indian Limitation 
Act is not applicable to the present case and 
Art. 139. Limitation Act would be applicable. We 
are supported in our view by the cases of — 
‘Tulsiram v. Sunderlal’, 18 Ind Cas 899 (All) (C); — 
'Khunialal v. Madan Mohan’, 31 All 318 (D); — 
'Des Raj v. Jai Mai Singh’, AIR 1920 Lah 217 (E> 
and — 'Ganpat Rai v. Jeevanlal’, 14 Pun Re 1890 
(F), where it has been held that where the 
mortgagee leases the property to the mortgagor 
and subsequently sues him for ejectment the claim 
for possession is not by mortgagee as such and con¬ 
sequently Art. 135 would not apply but Art. 139 
would be applicable. 

The cases cited by the learned Advocate for 
the appellant do not apply to the facts of the 
case and are not at all helpful to him. ‘AIR 
1949 Pat 166 (B)\ was a case where the plaintiff 
had brought a suit against the defendants for 
ejectment from two houses and for the recovery 
of Rs. 274-1-0 alleging that he was a rehandar. 
The plaintiff’s case was that he was not given 
possession of the houses on the understanding that 
the defendants-mortgagors will hold and occupy 
them as tenants of the mortgagee on payment of 
the monthly rent of Rs. 2/-. Along with the 
deed of mortgage this agreement was arrived at 
between the parties. In pursuance of this agree¬ 
ment the defendants executed a ‘kabuliat’ em¬ 
bodying the aforesaid terms. The usufructuary 
mortgage was for a term of five years from the 
month of Asarh 1335. to the month of Jeth 1340 
Fasli, while the ‘kabuliat’ acknowledging the 
tenancy was for a term of four years from the 
month of Asar 1335 to the month of Jeth 1339 
Fasli. On expirv of the term of the tenancy, the 
plaintiff wanted to enter into possession of the 
houses, but, as it is alleged by the plaintiff, the 
defendants made a request to allow them to re¬ 
main in the house on payment of an enhanced 
rent of Rs.’5/- per month. This request was 
agreed to and the defendants occupied the said 
houses from the month of Asarh 1339 Fasli on 


the fixed rent of R>. 5/- per mensem and had been 
paying the same upto the month of Bhado 1346. 
The defendants were called upon by the plaintiff 
to execute a fresh kabuliat, but they raised ob¬ 
jection on the ground that they would be put 
to unnecessary expense. The defendants in con¬ 
travention of the agreement having failed to pay 
the agreed rent, the plaintiff served them with 
a notice to quit calling upon them to give vacant 
possession of the houses as the alleged tenancy 
had terminated. The defendants resisted the 
plaintiff's claim impugning the real character of 
the relian and repudiating the relationship of 
landlord and tenant and challenging the maintain¬ 
ability of the suit. It was held that there was 
no relationship of landlord and tenant between 
the parties after the expiry of the term of the 
mortgage. Consequently, the remedy of the mort¬ 
gagee was under Section 68 for the recovery of the 
mortgage money and not by way of suit for pos¬ 
session or for recovery’ of rent in lieu of interest 
This case is clearly distinguishable from the pre¬ 
sent case. In the case before us there is no period 
fixed for payment and the condition is that when¬ 
ever the principal amount and interest will be 
paid the mortgage will be redeemed. In other 
words the mortgagee is entitled to the possession 
of the mortgage property till the payment of the 
mortgage money. 

In the case of — *16 All 318 (A), the mortgagee 
himself had filed a suit for the mortgage money 
under S. 68, T. P. Act and did not claim posses¬ 
sion so the question whether he could sue for 
possession or not did not arise. Still Banerji J. 
in his judgment has expressed his view in the 
following words: 

*‘By the terms of the mortgage-deed the mort¬ 
gagees were entitled to remain in possession 
until the repayment of the mortgage money, 
and the mortgagor was liable not only to deliver 
possession to the mortgagees but to secure to 
them quiet and undisturbed possession. For a 
breach of that obligation the remedy of the 
mortgagees was twofold. They could either sue 
the mortgagor to recover possession of the mort¬ 
gaged property, or they could bring a suit to 
recover the mortgage-money. This last remedy 
is given to them by S. 68 of Act No. IV of 1882.” 

Thus, this case also does not help the contention 
of the appellant, on the contrary it supports the 
case of the respondents. 


(4) After this we turn to the other argument 

rtiich relates to S. 68. T. P. Act. The conten- 
ion is that no suit for possession lies and the 
>nlv remedy open to the plaintiff is to enforce the 
nortgage by filing a suit for the recovery of the 
nortgage amount under S. 68 of the said Act. We 
ire afraid, we cannot accept this either. There i3 
lothing in law to prevent the mortgagee from 
iiing a suit for possession on the basis of a lease- 
leed. When the mortgagee is entitled under the 
erms of the mortgage to possession and the 
nortgagor fails to deliver the same to him the 
nortgagee is entitled to sue under S. 68, ct W* 
[*. P. Act for the mortgage money. He has also 
>ther remedies open to him. He may sue ior 
iamages for breach of the contract to deliver posses¬ 
ion or mav sue for possession. We are suPPo™* 1 
n this view by the cases: — ‘Harnamsingh 
Jhola-jng'. AIR 1921 Lah 309 - Thak" 

;howdry v. Manrup Mahaton, 16 Ind Cas 7» 
Cal) <H); — 'Rampadart v. Nimarsingh, AUt 
942 Oudh 172 (D. Thus, it cannot be saidtnav 
he mortgagee is not entitled to sue for pa>ses- 
:ion of lands. 

(5) Thus, after giving a careful consideration, we 
ire of the opinion that there is no force in 
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dismis5e:i - A Pf«al Is, sonment. It is against this judgment of the 

therefore, dismissed with costs. Sessions Judge that the appellant has come before 

B/K.S. Appeal dismissed. the Hlgh Court m second appeaL 

(2) The learned Advocate for the appellant. 
- confined himself to two contentions. The first 

contention is that the judgment of the Sessions 
233 (VoL 40, C. N. 112) ^ ud ° e carmot be regarded as a proper judgment 

rw apt t because there is no discussion about the evidence 

m the case; he (the Sessions Judge) has merely 
Appellant v. State of st ?^ d that in so far as the statements of the 

witnesses go. he agrees with the learned Mogis- 

115/6 of 105 ? 5 ? n/ °. L t K C lov *' er court * The second contention 

ub/b of 19o_-53, Dz-lo-l- is tnat where the Sessions Judge chose to con¬ 
vict the accused of an offence different from which 
. (1898). Ss. 227, 237, 423 Charged by the Magistrate, an opportunity 

Jnent of charge. should hive been given to the accused to put 

forward his defence with regard to the new chance 

hut tK S no L been cbarg ' unde 5 which he was going to be convicted I 

but the evidence shows would prefer to take up the second contention 

tied a particular offence, &rst. The relevant provision in Criminal p c 
convicted under that relating to altering or adding to ;my charee H 

' in cases where it can S 227 which says that any court may alto or 

l acCUS f ed . ha ^ been P r f add t0 a °y cha^ at any time before the judg- 

I 01 of his having fail- ment is pronounced and in cases of trials 

; material to his defence before the Sessions Court or the Hi<*h Court" 

mendment of the charge, before the verdict of the jury is returad or So 

W offer him a new trial opinions of the assessors expressed. This would 

Eft “ ^ ear that there 15 tSooKte 

AIR 1943 PC 192 Foil. add to, alter or vary an existing charge The only 

» n. 2 , 2a , £££* SSSX 

it a898> ' s »-».«- 

ermination t0 h con '? miD Z a “ used WX SedHtm iSrtnTSSittSl 
ermination should con- ° r any of such offences and he may even be 

II e ™jence and re- charged in the alternative with having SS»£ 

ge with regard to the ted some one of the said offences. The illustration 

no H f‘ d a ' though SS * 8 H C i ear tbat where a * accused KSSed 

Kg {? strict conformity with an offence which may amount to fit or 

* tb ?• 367 the case did receiving stolen property or criminal breach of 

mand for a judgment trust o r cheating, he may be charged SK all 

„ (Para 3) the offences or any one of the offences. The illu 

367 N. 4, 5, 6. station to S. 237 makes it further clear that where 

MoM - 

s 130: 52 Ind App *** 

- 192: 45 Cri LJ 126 (PC) r£mon X canclu ^ ve that even where a 

^notice to^h crimInal ' h ? evldence ^ows that hfhas^cSnSittedT^t? f 

Stocf ' 1,6 “ Stl11 be -m** that ! 

touifVs B“S“ pSSfKlie 'ilK mth “*■*' It »p- 

en his mother alone was breach of trust c- he 0ffence of criminal 

t is stated that when the pert-T H e of K having receiv cd stolen pm- 

f sssr may bw if he - - -i- ssvfif 

te b h^, absence - Later next question is whether the facts are 

“SK SS? !“ 

>ugh he was the owner of though he was not charged with it a " 

T* chai ^ ed nnder has been no prejudkeT th?AccusedT tol of 

Staff goS^Sh^ 11 a canvicti on wold 

igorous imprisonment. On b y ] aw has been well estob^exTb^th^ ^ 

d the°euifl dllabad 031116 to 2* the Priy y Council in the of —ff? 
1Q th6 6vIde nce the offence Emperor*, A. L R. 1925 P c 130 ?F 

’ 40R d T gU ^ y 01 was one ^"tshtPs observed as fSlows: <A> wherem their 

ler S.’ 380 an°d SSSS "SSb SStf ^Sl°a?n the meanin « of these. 

,M WS ^ an *S? SSt+ A jgg 


A.I.R. 1953 HTD. 233 (VoL 40, C. N. 112) 

SRINIVASA CHARI J. 

Naimullah Khan, Appellant v. State of 
Hyderabad. 

Second Appeal No. 115/6 of 1952-53, D/-15-1- 
19«)o. 

(a) Crimina! P. C. (1898), Ss. 227, 237, 423 
— Ketnal on amendment of charge. 

Even where a person has not been charg- 
ed with an offence but the evidence shows 
that he has committed a particular offence, 
he can still be convicted under that 
offence. It is only in cases where it can 
be shown that the accused has been pre¬ 
vented from giving or of hi s having fail¬ 
ed to give evidence material to his defence 
by reason of the amendment of the charge, 
that the court should offer him a new trial 
the „ amended charge, otherwise not 
AIR 1925 PC 130, AIR 1943 PC 192 Foil. 

a /h (Para 2) 

Anno: Cr. P. C„ S. 237 N. 2, 2a, S. 423 N. 31 

c.^ c pfrjj^ nt < ,898 >’ s »-». «• - 

tJ h *J U . dgr ? ent , in add ition to containing 
he points for determination should eon- 
Ja ‘ na resume of the evidence and the re¬ 
marks of the Judge with regard t 0 the 
i statement of every witness. Held although 

' withS dg 4y4 nt r«i S n ?u l n strict oooformity 
n W ofw S a r / ead w,th S - 367 the case did 
anew 1 3 remand for a judgment 

Anno: Cr. P. C. S. 367 N. 4, 5, fif 8 ” 3> 

Mohd - Mir -> 

CASES CITED: 

130: 52 Ind APO 191: 
(B) (’43) AIR 1943 PC 192: 45 Cri LJ 126 (PC) 

mother protested aeaimf wilen the 

ss 't 

s*urs £*iu 

ifsli 

rS fiffiSr aaS g* 
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m respect of it, if the evidence is such as to 
establish a charge that might not- have been 

made . They were not charged with 

that formerly but they were tried on evidence 
which brings the case under S. 237". 

I It is only in cases where it can be shown that the 
'accused has been prevented from giving or of his 
1 having failed to give evidence material to his de- 
- fence by reason of the amendment of the charge, 
i that the court should offer him a new trial on the 
j amended charge, otherwise not. This view of 
mine is supported by the authoritative pronounce¬ 
ment of the Privy Council in the case of — *Tha- 
kurshah v. Emperor’, A. I. R. 1943 P C 192 (B>. 
The power to amend the charge is vested in the 
appellate court under the provisions oi Section 423 
of the Criminal Procedure Code. It is only 
where the court comes to a finding that by reason 
of the amendment in the charge the accused has 
been misled and that coasequently it has resulted 
in a failure of justice, that the court would order 
a retrial and not otherwise. 


It has to be observed in this case that the charge 
against the accused was one of criminal breach of 
trust and the appellate court convicted him for 
theft. I do not see how the accused has been 
prejudiced for having been charged for theft be¬ 
cause so far as the facts are concerned, the evidence 
was the same and it could not be said that the 
accused would have put forward a different de¬ 
fence if he were told that he was charged for 
theft. At the most it could not only be said that 
having regard to the facts, the offence could come 
under Section 408 and S. 380, I. P. C- But that 
cannot be regarded as having prejudiced the ac¬ 
cused or having resulted in miscarriage of justice. 
I, therefore, hold that inasmuch as there has been 
no prejudice to the accused and there has been 
no resultant miscarriage of justice the case need 
not be sent back for retrial. 


(3) Coming to the other argument of the learn¬ 
ed Advocate that there has been no discussion of 
the evidence, I do find that the Sessions Judge 
has merely disposed of the evidence in two lines. 
No doubt the judgment ought to set out what 
the evidence is and not merely say that the Court 
agrees with the opinion of the lower Court. The 
Sessions Judge ought to have discussed the evi¬ 
dence stating as to why the evidence on record 
on the one side should be preferred to the evi¬ 
dence on the other. Section 424 of the Cr. P. C. 
makes it clear that what applies to a judgment of 
the original Court shall apply to that of an ap¬ 
pellate court other than the High Court. The 
judgment, therefore, in addition to containing the 
points for determination should contain a resume 
, of the evidence and the remarks of the Judge with 
I regard to the statement of every witness. It must 
be said that in this case the Sessions Judge has 
ignored this. But I find from the judgment that 
in coming to a conclusion that the offence com¬ 
mitted is one under Section 380 and not under 
Section 406 he has gone through the evidence. Al¬ 
though the judgment is not in strict conformity 
with Section 424 read with S. 36 1 the case does 
not warrant a remand for a judgment anew. I 
would remark that the Sessions Judge ought to be 
more careful In pronouncing his Judgment ana 
not do it haphazardly by merely stating that he 
is In agreement with the trial Court. It ™f y 
happen that in some cases the accused is prejudic¬ 
ed by hie riot having the advantage of the opinion 
of Xcp, appellate court. 

•'4' A note of warning may be sent to the 
"S' - ? Judge stating that he should hereafter 
'be careful in going through the evidence and ex- 

( 


pressing his opinion with regard to the evidence 
in the case as required by law. 

(5) This appeal is dismissed. 

C/D.H. Appeal dismissed. 
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PALNITKAR C. J. AND SRINIVASACHARI J. 

Md. Abdullah, Petitioner v. Saleha Bi and 
others. Respondents. 

Civil Revn. Petn. No. 270 of 1950, D/- 25-9- 
1952. 

Court-fees Act (1870), S. 7(xi)(cc) and (v) 

— Suit bv landlord against tenant for eject¬ 
ment — Denial of title of landlord by tenant 

— Suit is governed by S. 7(xi)(cc) and not by 

S. 7 ( v) — (Hyderabad Court-fees Act, Ss. 4 
(9) (D) and 7(4). (Para 2) 

Anno: Court-fees Act, S. 7(v) N. 1; S. 7(xi) 
N. 2. 

Bheemsenachari, for Petitioner; Jahangir 
Ali, for Respondents. 


CASES CITED : 

(A) (’32) AIR 1932 Mad 409: 138 Ind Cas 88 

(B) (’30) AIR 1930 Cal 42: 57 Cal 349 

(C) 31 Deccan LR 22 

ORDER: This is a revision against the order 
of the lower court calling upon the plaintiff to 
amend the plaint and pay court-fee on the suit 
as on a suit based on title and for possession. 
The netitioner before us is the plaintiff in the 
lower court. He filed a suit for ejectment 
against the defendant-respondent, alleging that 
the predecessor of the defendant took up the 
house on rent; that the predecessor died and 
that the defendants have not paid any rent 
subsequently. He, therefore, prayed for eject¬ 
ment of the tenant and for possession of the 
house. The defence of the respondents was 
that the plaintiff had no title to the property 
and that the house belonged to the defendants 
and that they were in possession of the house 
in their own right. The lower court has come 
to the conclusion that having regard to the 
nature of the suit, it ought to be treated as one 
based on title and, therefore, the plaintiff was 
bound to pay court-fee as on a suit based on 
title and not as a suit for ejectment under S. 
4 cl. 9(D), Hyderabad Court-fees Act. This 
revision is directed against the above order. 

(2) We have heard the arguments of the 
respective advocates of the parties. We are oi 
the opinion that the lower court was wrong in 
holding that this suit would be governed by &. 
7 cl 4, Hyderabad Court-fees Act. We would 
make it clear at the outset that the question of 
court-fee depends upon the allegations in the 

plaint and not on the defence raised by the 

defendant. Therefore, before deciding under 
what section of the Court Fees Act, couit-iee 
has to be paid, the Court has to look into tne 

allegations in the plaint. . for 

(3) It is urged by the learned advocate lor 

the respondents that the plaint allegations JJJ 
such that the suit should be regarded as one 
against trespassers and not against a tenant 
because the allegations in the Ptamt are that 
the defendant denied that the P la *“Vf n . w !? a s a 
owner of the house and the defendant w i 
' tenant and that any rent was due by the de¬ 
fendant. The sum and substance of the argu 
ment is that when such aUegations are rra 
the defendant can by no stretch of imagina 
tion be regarded as a tenant of the plaintiff a 



1963 

the suit cannot be treated as a suit for eject¬ 
ment of a tenant. It has to be observed that 
a tenant holding over does not cease to be a 
tenant because after the period of tenancy, he 
makes default in the payment of rent. In a 
suit for ejectment of a tenant by a landlord, 
the enquiry into the question of title will be 
restricted just to know whether the defendant 
is a tenant of the landlord. The enquiry is only 
confined to that extent. The plaintiff succeeds 
, or fails on the strength of the allegations in 
the plaint and if it is established that the de¬ 
fendant is not a tenant, his suit goes. Where 
the plaintiff’s allegations are that he is the 
owner of the house and the defendant is his 
tenant, to regard it as a suit based on title is 
not warranted by law. Our view is further 
supported by a decision of the Madras High 
Court repotted in — 'Sivasubramania v. Subra- 
mania’, AIR 1932 Mad 409 (A), and the deci¬ 
sion of the Calcutta High Court in — ‘Govinda 
Kumar v. Mohini Mohan’, AIR 1930 Cal 42 (B). 
The learned advocate for the respondent invit¬ 
ed our attention to a decision of this court re- 
ported in 31 Deccan LR 22 (C). We must say 
that that case is distinguishable from the case 
now before us. because from that judgment it 
would appear that the property was under the 
supervision of the Government and even at that 
l he defendant denied .the plaintiff’s 
ownershm of the house and t^eir Lordships 
helc that even at that time the plaintiff was 
aware of the fact that the defendant was denv- 
j!?s tlt,e t? the property and under the cir¬ 
cumstances, to regard him as a tenant ack¬ 
nowledging the plaintiff as the owner of the 
' V a as - not - D ° ssible - Having regard to the 
heM th-d ^ , ™ urns . t f nce s of that case, the Judges 
-SnSf i ¥** SU,t mus L be re garded as a suit 
Son ,,5f¥ s f r, .u That judgment, in our 
su t the nhd the respondent. If in this 

he i* Z, plaxntlff ls , not able to establish that 
hfc ow ner and the defendant is a tenant, 

™uld b di5mi . sse<i - In our opinion it 

to treat b hk «?dt t t r0US t0 compel the plaintiff 
treat ms suit as a suit against tresm^prc 

J|} e «S ain b“ » 

0r 3 the above reasons, the order of 
back to e the°w 1S Set aside - The case will go 

/G.M.J. Revision allowed. 
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cons before it can come to a conclusion. 

It would also have to consider facts and 
circumstances bearing upon the subject. If 
the determination or decision of the autho¬ 
rity results ir* binding the subject so as to 
ailect his right or impose a liability upon 
him, and if the exercise of the power by 
the authority is made dependent by the 
Legislature upon a contingency or a condi¬ 
tion, which condition or contingency is an 
objective fact to be established and not 
u X° the ? pinion of th e authority, then, 
the Court will come to the conclusion that 
there is a duty upon the authority not 
only to decide and determine but to decide 
and determine judicially. (Para 6) 

Anno: C. P. C., S. 9 N. 53. 

(c) Constitution of India, Art. 226 — Writ 
of Certiorari. 

The grant of a Writ of Certiorari is 
discretionary in nature. It is refused if 
the proceedings appear to be vexatious 
and ihe applicant is not bona fide interest¬ 
ed m the subject-matter of the application. 
,, v (Para 9) 

of WrU°of Certiorari. India ’ *« - 

Under Art. 226 a Writ of Certiorari 
can be issued when the person or the Tri¬ 
bunal acts in excess of jurisdiction or fails 
to exercise jurisdiction which is conferred 
upon it or in the exercise of its jurisdic¬ 
tion contravenes principles of natural ius- 

V c f- (Para 10) 

f.il’^ oa f ti . tllt ?oj I of India, Art. 226 — Con- 
farnient of jurisdiction — (Civil P. C. (1908), 

Jurisdiction is not conferred on grounds 
of natural justice. It has to be specifically 
conferred by Statute and more so in the 
inriL-of administrative bodies exercising 
Judicial ° r quasi-Judicial functions. Such 

udfhfn S e i ° keep themselves strictly 
within the four corners of jurisdiction 
that is specifically conferred upon them, 
?l b j rw ise their orders become null and 
void. The fact that an officer has to keep 
law and order does not confer any juris P - 

nprtv 11 l ° dCC,de questi0Ds of to pro- 

a 0 „ (Para 10) 

Anno: C. P. C„ S. 9, N. 3. 

APPa^ f0 J Pet .itioner; Gopal Rao Ekbote 
and Aliuddin Ansan, for Respondents 
CASES CITED; 

(A) (’50) AIR 1950 SC 222: 1950 SCR coi 

(B) (’51) AIR 1951 Nag 38: 621 

ILR (1951) Nag 523 

MANOHAR PERSHAD J.: This is a Petition for 
the issue of a Writ of Certiorari undw Art ms 
of the Constitution of India to aiiash thV 

tLt^eSnTf th° ll hn t0r ’ Glllbarga * dire ^2ig 

YakubAiJ* 0f house ma * be given to one 

J?,P e facts which have given rise to this 
petition are that Mohamed Mahbub Ali made a 
complaint to the Civil Administrator that Tuka 
ajffwwd his home In favour of hls b^' 
ther Mohamed Ismail who is living jolntlv with 
him and the petitioner who Is the sm of m?- 

felT H! e l . sald house » as the house 

ifjf, t0 tb , e of Tukaram on partition But 
S^iw a^^otage of the Police Action, he had 
forcibly taken possession of the said house in th* 
month of September 1948. The a>llS %£ 


mbraV 9 ? a^' 235 (Vo1 ’ 40 * c N - 114 > 

M Jf RA C ' J ' AND MANOHAR PERSHAD J 

ano.hSr“R2 a p 0 „'„d?„“ OMr V ' Mabb °° b Ab “ d 

Writ Petn No. 345/5 of 1951-52, D/- 8 - 4-1953 

(a) Constitution of India, Art 226 Writ 

of certiorari when issued. b ~~ Wnt 

an W a h Hmi ft* ,? rder challenged is purely 
f,? a H^u n o ra il Ve - or an executive order 
the High Court is reluctant to issu P ™ 
writ but if the nature of the pSdines 
is judicial or quasi-judicial, a writ of ccf! 
tioran will be issued, provided it ic t fit 

^k! e ^ 0r,the lssue of the same - (Para 6) 

(b) Constitution of India, Art 226 t„jj 
| lal or quasi-judicial order - (CiA pTc^s: 

order WKi? i? judicial or ffuasi-judicial 
k.,« i-u m , ust be necessary that the Tri¬ 
bunal should have to weigh the pros and 
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upon issued a notice to the petitioner to appear 
and show his right to possession of the house by 
producing evidence. Tne petitioner appeared 
before the Collector and objected that he had 
no statutory authority to enquire into the allega¬ 
tions. This plea of the petitioner was rejected 
by the Additional Collector and the petitioner 
was directed to give possession of the house to 
the complainant, & on his refusal, the Additional 
Collector asked the District Superintendent of 
Police to evict the petitioner. Aggrieved by this 
order, the present petition has been filed for the 
issue of a Writ of Certiorari. 

(3) In this petition it is contended first that 
the Additional Collector had no jurisdiction to 
enquire into the question of title to property and 
the order of the Additional Collector is ‘ultra 
vires' and void. The second contention is that 
the order of the Additional Collector is based on 
the circular of the Civil Administrator, but this 
circular was never published in the Gazette nor 
has it been sanctioned by the Legislature; as such, 
it has no binding effect. Following up this con¬ 
tention, it is urged that it contravenes the pro¬ 
visions of Art. 191 of the Constitution of India. 
The third contention is that respondent 1 has 
no ‘locus standi', to file a petition for posses¬ 
sion against the petitioner. 

(4) On behalf of respondent 1, Shri Gopalrao 
Ekbote, Advocate, in reply, contends that the 
conditions prevailing then were abnormal. The 
Collector was responsible for keeping law end 
order and accordingly he directed that possession 
of the house be given to Mohamed Munir, as he 
was of the opinion that Mohd. Munir was for¬ 
cibly dispossessed during the Police Action. This 
order of the Collector, he contends, is an ex¬ 
ecutive order and however illegal or ‘ultra vires' 
the act may be this Court cannot issue any 
Writs. Reliance is placed on the case of —‘Province 
of Bombay v. Khushaldas S. Advani*, AIR 1950 
SC 222 (A). The second contention is that the 
issue of a Writ of Certiorari is discretionary and 
the Court should be reluctant to issue such a Writ 
when the person who has come to Court has not 
come with clean hands. Reliance is placed on 
the case of — 4 Mohammad Ibrahim v. High Com¬ 
missioner for India in Pakistan’, AIR 1951 Nag 
38 (B). The last contention is that no Writ can 
be issued where the proceedings are vexatious. 

(5) A similar argument was advanced by Shri 
Narahari Sastri, the Advocate for the State. 

(6) In order to appreciate the view points of 
the learned Advocate, we have to see first what 
the nature of the order of the Collector is whe¬ 
ther it is judicial, quasi-judicial or administra¬ 
tive. It is true that if the order in question is 
purely an administrative or an executive order, 
this Court would be reluctant to issue any Writ, 
but if the nature of the proceedings is judicial 
or quasi-judicial, a writ of Certiorari would be 
issued provided it is a fit case for the issue of 
the same. The learned Advocate appearing for 
the respondent has very candidly conceded before 
us that if it is held that the order of the Collector 
is Judicial or quasi-judicial, a Writ of Certiorari 
could be issued. The tests for the determination 
of the question would, in our opinion, be; 

(a) is there any duty cast by the Legislature 
upon the person or persons who is or are 
empowered to act. to determine or decide 
some fact or facts; 

(b) is there some lis or dispute resulting from 
there being two sides to the question he 
has to decide; and 


(c) is there a proposal and an opposition. 

To constitute a Judicial or quasi-judicial order 
it must be necessary that the Tribunal should 
have to weigh the pros and cons before it can 
come to a conclusion. It would also have to con¬ 
sider facts and circumstances bearing upon the 
subject. In other words, the duty cast on the 
Tribunal must not only be to determine and 
decide a question, but there must also be a duty 
to determine or decide that fact judicially, if 
the determination or decision of the authority 
results in binding the subject so as to affect his ' 
right or impose a liability upon him, and if the 
exercise of the power by the authority is made 
dependent by the Legislature upon a contingency 
or a condition, which condition or contingency is 
an objective fact to be established and not left 
to the opinion of the authority, then, the court 
would come to the conclusion that there is a duty 
upon the authority not only to decide & determine 
but to decide and determine judicially. 


(7) In the case before us the Additional Col¬ 
lector issued the motion to the petitioner t* 
appear and show his right to the possession of 
the house by producing evidence. This issue of 
the motion by the Additional Collector to the 
petitioner to appear and produce his evidence 
shows that there is a ‘lis' or dispute which the 
Additional Collector had to decide. The dispute 
has been whether the subject should be deprived 
of his property or not. There are always tw* 
sides to the dispute. There is a proposal and an 
opposition, and there are equally pros and cons 
to be considered. The two sides are: the interest 
cf the complainant Mohd. Ismail and others 
who require the property on the ground that 
Tukaram has sold the house and that they were 
rightfully in possession and have been forcibly | 
dispossessed by Kishen. The interest of the 
other side, on the other hand, is that Tukaram r 
had no right to sell the property and that he 
has the right to retain it. The Additional Col¬ 
lector has held that the petitioner has not pro¬ 
duced any evidence and has failed to establish his 
right and title to the property and that he occu¬ 
pied the said house after the police action. Thus, 

it is clear from this, that there has been an ad¬ 
judication on the matter. Such an act cannot 
be said to be a mere administrative or executive 
act. ' It is in our opinion, if not purely a judicial 
act, at least a quasi-judicial act. As the learned 
Advocate for the respondent has conceded that in 
case of a quasi-judicial or judicial act, a Writ or 
Certiorari could be issued, we do not wish to dis¬ 
cuss in detail the ruling cited by the learned Ad¬ 
vocate. 

(8) After this, we turn to the second argument 
of the respondent which relates to the fact that 
the grant of a Writ of Certiorari is discretionary 
in nature and the Court should be reluctant t° 
issue a Writ when the person who has come w 
the Court has not come with clean hands. Hums 
connection, the learned Advocate drew our atten¬ 
tion to the fact that the complainants were m 
rightful possession of the property and the P« 
tioner taking advantage of the disturbed c°na 
tions in the wake of the Police Action, f . orc '°' 
dispossessed him by taking the law into hu> own 

hands and when he has been ordered to be a 
possessed by the Additional CoUector.he has come 

to this Court in Writ proceedings which is cieju 

to show that he has not come witb dean han^ 
too oro nfroifi we cannot accept this content 


(9) It is true that the grant of a Writ of Cert J 
-ari is discretionary in nature and it wornJ 
-efused if the proceedings appear to be vex 
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,and the applicant is not bona fide interested in 
the subject-matter of the application. In the 
'case before us, it cannot be said that 
the petitioner has not come to the Court with 
clean hands. Petitioner is the son of Tukaram, 
who is said to have transferred the property to 
the complainant’s brother. The contention of 
the petitioner is that it is a joint family property. 
The contention of the complainant is that in par¬ 
tition the property fell to the share of Tukaram 
which is denied by the petitioner. It would thus 
appear that rightly or wrongly, the petitioner 
claims a right in the property and enters into 
possession, such an act of his could not be said 
to be an unclean or a vexatious act. It cannot 
also be said that he has no bona fide interest in 
the subject-matter. 

(10) Now. we have to see if this is a fit case 
where a Writ of Certiorari could be issued. Under 
Art. 226 of the Constitution of India, a Writ of 
Certiorari could be issued when the person or the 
Tribunal acts in excess of jurisdiction or fails to 
exercise jurisdiction which is conferred upon it 
or in the exercise of its jurisdiction contravenes 
principles of natural justice. In the case before 
us, the contention of the petitioner is that the 
Collector had no jurisdiction at all. The conten- 
; ’ tion of the respondents, on the other hand, is 
that the Additional Collector who is an executive 
officer possessed the requisite authority by virtue 
of Circular No. 1599 dated 18-6-19 and that he 
was acting within his jurisdiction. We find that 
the Additional Collector also relied on the said 
circular and held that he has jurisdiction, but 
this circular was neither produced before the 
Additional Collector nor has it been produced be- 
Iore . m - We asked the learned Advocate for the res¬ 
pondents whether there was any such circular & if 

Sh0 ^ produce lfc - They expressed their 
* inability. 'Hie alleged circular which is said to 
jurisdiction has not been produced it no other 
authority has been shown. we fail to under¬ 
stand how the Additional Collector can get juris¬ 
diction. Jurisdiction is not conferred on 
grounds of natural justice. It has to be specifi¬ 
cally conferred by statute and more so in the 
case of administrative bodies exercising judicial 
2L2 U ^ Hudi , cial functions. Such bodies have to 
LW ves J‘ rictly within the four corners 
thf-m Ct 13 specifically conferred upon 

The fflc t t h t>T + S l th u lr ° rders become nul1 and v °> d - 
nr?t il C Q that he . has t0 keep law and order does 

title To jun f dictlon t0 decide Questions of 

to hold ?hK y - , We therefore, constrained 
jj SJJnfhW of the Add ‘tional Collector 

and that he assumed a 
U i ct £ ™t conferred on him by law when 
passing the order under question. 

above rtSSmS!? 8 a careful consideration to the 
^stances we are of the opinion that 

th^netitfoner1f w e i Wh ? re We should srant relief to 
r^tifw H hy.issuing a Writ of Certiorari. The 
petition Is therefore allowed: the order of the 
Additional Collector dated 24-3-1951 Is hereby 
^qui^hed as being ‘ultra vires’ and null and void 7 
^The petitioner would be entitled to costs which 
we assess at Rs. 50/-. wmcn 


A/V.S.B. 


Writ granted. 


A.I.R. 1953 HYD. 237 (Vol. 40, C. N 115) 
PALNITKAR 

AND SURYANARAYANA RAO JJ 

ra ^7X S 4”Ie°S4 n t PPella,,,s Kishe “- 

^7-1951. APPCal N0, 323 of 1356 FasU » D/- 


Suits Valuation Act (1887), S. 11 - Hydera- 

£2 JSS Va uaUon Act * S - 6 — Objection to 
1R previous suit raised 

in subsequent suit — Ex parte decree in pre- 

7n0S) S % < ?Wf!L a ? judicata — Civil P. C. 
dm), S. 11. AIK 1937 All 251, Rel. on. 

(Paras 2 

eft:{£• s - 11 N ' 15 ’ 

Ardhr hmU ^ h ^ f ° • Appellants: Govindrao 
Respondent^ d Govindrao Nagapurkar, for 

CASES CITED: 

(Bi rill a!r m?, 7 - ^ U , 25 i : 169 Ind Cas 609 

Luh 290: 6 Lah 105 (FB) 

oocument. The suit was decreed ex parte and 

registered d“Le„t the 

perty covered bv th , P ° Ssession of the pro- 
cat/fnr r } h document. The advo- 

at Jinmr hori efenda ? 1 - urged that the Munsif 
at Jintur had no junsd ction in resort To,. 

sswATE-s?--1 » 

Sd’ss? wff re c ns fl °L ,he “3 

- lishShf ,h 1 "■**&* HXcourtT 

All Da , yal v - Jafri Begam’, AIR 1937 

(A) » where tha Division Bench ob- 

3S u t0 Junction mus t be 

underlying sTT'SilTct.?* Prindp,e 
the ‘suit ” 1 had no J url sdiction to decide 

orpeomiajy groTn^SV^o^reSp^ 

was d 'nnf S til 8 cas ® ab °rUve if such objection 
there at the earliest opportunity and 

justice.” bCen n0 consequent failure of 

l337~Ca?4?0 al ?ri atb * V - Bemangini Kar*. AIR 
(C). it was laid down that* “th** 

S t0 1 k Su i ,s Vato ti o„ a iet."S 

nn *uty to the decree m the suit” 

2 L eyen add that the document was regsi 
tered in the Sub-Hoeistrar’^ . T , 
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proper Court, the document would have been 
registered in the same Sub-Registrar’s Office 
at Jintur; there is consequently no failure of 
justice. N 

(4) In the result we allow the appeal and 
the plaintiffs suit is decreed with costs 
throughout. 

C/G.M.J. Appeal allowed. 
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MOHD. AHMED ANSARI AND REDDY, JJ. 

Chanda Kantiah. Petitioner v. Commr. E.P. 
T. Hyderabad, Respondent. 

Petn. No. 363 of 1359F, D/-6-4-1953. 

(a) Hyderabad Excess Profits Tax Act S. 5 
(2)(c) — Intention of clause (c) — (Income- 
tax Act (1922), S. 4(3) (ia).) 

The intention of cl. (c) of sub-s. (2) of S. 

5 is that it exempts the income of the 
business as a whole where the entire busi¬ 
ness is run on behalf of the charitable in¬ 
stitution and the whole of the profits of 
that business are utilised for the purposes of 
that charitable institution. There is no war¬ 
rant to exempt only a portion of the pro¬ 
fits of a business which goes to the share 
of a religious or charitable institution. 

(Para 2) 

Anno: I. T. Act, S. 4 N. 21. 

(b) Excess Profits Tax Act (1940), S. 4 — 
How different from Income-tax Act (1922), S. 
4. 

The nrincinle of assessment under the 
E.P.T. Act is that the tax is on the profits 
of the business only, i.e., it is a tax on 
the business as a whole and net on the 
individual who owns the business. It is 
for this reason different from the Income- 
tax Act where the tax is assessed on the 
individual members of the firm. (Para 2) 
Anno: E.P.T. Act, S. 4 N. 1; I.T. Act, S. 4 
N. 1. 


Gopalrao Ekbote, for Petitioner 
CASE CITED: 

(A) (’18) AIR 1918 PC 92: 46 Cal 189 (PC) 
JUDGMENT: This is an application under 
sub-s. (3) of S. 48, E. P. T. Act, for directing the 
Commissioner, Excess Profits Tax to state a case 
on certain questions specified in the supplemen¬ 
tary petition dated 20-2-1953 with respect to the 
IV C- A. P. The assessee who is a businessman 
declared his income for the IV C. A. P. but the 
Excess Profits Tax Officer, inter alia, added to his 
admitted profits, the profits from the commission 
business of the business styled as “Chanda Kantiah 
Commission Shop" and also of the business styled 
“Sudarshanam”. The assessee contended that 
neither of these businesses belonged to him and 
that each should have considered as separate 
businesses for the purposes of the E. P T. Act. It 
is further stated that Chanda Kantiah Commis¬ 
sion Shop was constituted on 1-1-1943 consisting of 
three partners, viz., Andhara Vidyabhi Vardhini 
Sangam of the first part, Nooka Agiah (brother-in- 
law of the petitioner) of the second part and Gansi 
Ram of the third part with shares of 0-12-0, 
0-3-0 and 0-1-0 respectively and contended that the 
petitioner conducted the business without any per¬ 
sonal interest therein and merely on behalf of the 
said Sangam. With respect to the business styled 
"Sudarshanam” the assessee contended that the 
same belonged to the said Sangam. namely. 
Andhara Vidyabhi Vardhini Sangam on the one 
part and Sudarshanam, minor son of Nooka Agiah. 


on the other part. The petitioner claimed that 
he conducted this business also on behalf of the 
said Sangam. The business was commenced on 
5-5-1944 and was closed on 4-11-1945. The Com¬ 
missioner. E. P. T., held that the Chanda Kantiah 
Commission business which originally belonged to 
a firm consisting of the assessee and one B. 
Venkiah was, on the dissolution of the firm, taken 
over by Chanda Kantiah with Nooka Agiah and 
Ghansi Ram as partners. The allegation that 
the petitioner was conducting the business on 
behalf of the Andhara Vidyabhi Vardhini Sangam. ( 
a charitable trust, was negatived on the ground 
that the said trust was only in contemplation of 
the petitioner on that date. The Commissioner 
further pointed out in his order that no evidence 
has been led to show the exact point of time at 
which the Sangam had been made on 6-11-1944. 
The allegation that the existence of the Sangam 
even prior to the registration of it must be in¬ 
ferred from the fact that the petitioner actually 
purchased immoveable property on 17-8-1944 under 
a conveyance expressly reciting that he was doing 
so on behalf of the Sangam and from the fact 
that on 17-10-1944 a sum of Rs. 50.000/- was de¬ 
posited in the Central Bank of India in an ac¬ 
count opened in the name of the Sangam, has 
also been negatived by the Commissioner who held 
that at the most these circumstances indicate an 
intention of the assessee to make the said dona¬ 
tion to the Sangam; but they are not by them¬ 
selves conclusive of the factum of the existence or 
non-existence of the Sangam at the inception of 
the alleged partnership. He further pointed that 
the register containing resolutions of the Sangam 
produced before the Appellate Officer and before 
the Commissioner militated against the claim that 
the register was maintained in the regular course 
of business and even if the Register was accepted. ^ 
it discloses that the Sangam took a concrete shape 
only on 6-11-1944. With respect to the partner- 
ships the Commissioner held that there were no 
instruments evidencing the same and he stated 
that although the profits of Chanda Kantiah Com¬ 
mission Shop were actually ascertained os Rs. 
13,669/- on 29-10-1943 no division of profits was 
in fact made and the first alleged distribution of 
profits took place only in respect of the period 
ending 3-12-1945 and necessarily at a date subse¬ 
quent thereto and that the two alleged partners 
hardly exercised any authority, nor was there 
anything to show that there is community of in¬ 
terests of any of the partners either in relation 
to the transactions with third parties or in regard 
to the actual conduct of the business itself. The 
Commissioner further stated that one of the part¬ 
ners is a Sangam which had yet to come into 
existence and the other was a minor. Having 
regard to these facts he was of the view that tne 
petitioner who was and continued to be a trader 
by calling and vocation, Nooka Agiah and Sudar- 
shanam, the partners in each of the newly started 
businesses, were no other than the petitioners own 
brother-in-law and his nephew respectively, tne 
arrangements made with them fall clearly within 
the prohibition enacted by S. H. E. P- T. Act, ian 
are, therefore, to be ignored. He also negatived, 
the contention of the assessee that at any me m 
share of profits of the business credited to fc.au 
earn is liable to be excluded from assessment 
under the provisions of Cl. (c) sub-s. (2) of_S. • 

E. P. T. Act. The further contention of tne 

assessee that the sums claimed on behalf of Noo 
Agiah and Ghansi Ram should be put on » 
footing of their being employees was also nega ^ 
ed. The Commissioner refused to state » 
the High Court on the ground that al that 
questions were questions of fact, becaus 
was to be done was to draw an inference on 
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alleged facts as to whether the alleged partnership 
is true or not. He held on the authority of — 
‘Nafarchandrapal Choudri v. Shukur Shaikh’, AIR 
1918 PC 92 (A) that there was sufficient material 
on record to draw an inference against the 
assessee. 

(2) The learned Advocate for the assessee sub¬ 
mitted a supplementary petition on 20-2-1953 
setting out the following questions of law on which 
he wanted the High Court to direct the Commis- 
> sioner to state a case. 

"1. Whether the inclusion of the profits of the 
Commission on business in the assessment 
of the petitioner is legal and correct? 

2. Whether there is any evidence to sustain the 
finding of the department that the commis¬ 
sion business was really the petitioner’s 
business? 

3. Whether, even assuming that Uie commission 
business was the petitioner’s business, the 
petitioner is not entitled to the exemption 
provided in S. 5 (2) of the Dasturul Amal in 
view of the fact that the business was earned 
on on behalf of a charitable institution and 
the profits were applied solely for the puroose 
of the institution? 

1 Whether the share of profits of Messrs. 
Nooka Augiah and Ghasiram should not be 
allowed as a business expenditure laid out 
wholly for the purpose of the business even 
assuming that the business was carried on 
by the petitioner himself?’* 

£****■ hearing the arguments, it is quite clear to 
us that questions 2 and 4 are questions of fact 
and question 1 has a bearing on question 3. As 
5 s .{ acts are concerned, they are not dis¬ 
puted and it thus remains to be seen whether in 
law the assessee is entitled to have the additions 
deleted from his income. Clause (c) of sub-s. <2> 

* oi b. 5. E. P. t. Act, analogous to S. 4 (3) (1) (a) 
Income-tax Act. is as follows 

(c) profits from business carried on on behalf 
of a religious or charitable institution when 
the profits are applied solely to the purposes 
of the institution and 
(i) the business is carried on for fulfilment 
primary object of the institution, or 
til) the work in connection with the busi¬ 
ness is mainly carried on by beneficia¬ 
ries of the institution;” 

Under the above provision the E. P. T Act will 

lf ^ business 15 carried on ^n 
{ft** a religious or charitable institution, ( 2 ) 

apphed s °lely to the religious or 
Purposes of the institution, and ( 3 ) (a) 
tte business is camed on for the primary purposes 

or (b) the work in connection 
win busbieas I s m ainly carried on by the 
S5S?X5 tbe institution. All the three con- 
above , should concur before it can 
*/? that the provisions of the Act do not apply 
SUCh business. Mr. Gopalrao Ekbote for 
contends that the assessee is carrying 

Jhe^rofk nf e ?v,° n c behalf of San 8 am and that 

^S&fiS^r^iSSi.^2 ,8am IUe applied solely t0 the 

SfiST 5h ,iritabie purposes of the instituUon. 

condition stated above 
contends that the wording of the Hyderabad 

imowT' Cerent to the wording of the 

^J^the ^ouree 1 of 6 th^cairyinj 3 out *of*a 

SWtV lnsatuU ”' 

|ng to him, Intend that the business car- 

° r ^ behalf of the chari- 
*S?i?,,i? st ‘t u tion must have some relation to the 
«on^t 7 th Urpose J )f . the institution and the dele- 

SSL^hi??*^ 8 J rom ^ Hyderabad Act would 
snow that It Is not necessary that the business 


must be incidental to the primary purpose of the 
institution and the deletion of these words from 
the Hyderabad Act would show that it is not. 
necessary that the business must be incidental to 
the primary purpose of the institution. Without 
the necessity of having to decide whether the 
change in the language noticed materially affects 
tne result, it appears to us that on the facts 
admitted, it is necessary that the business should 
be carried on on behalf of a religious or charitable 
institution and the profits of that business should 
be applied solely to the purposes of the religious 
or charitable institution. We are unable to a^ree 
with the contention of the learned Advocate for 
the assessee that even where one of the partners 
of a partnership business is a charitable Institution 
the business can be deemed to be carried on on 
behalf of the religious and charitable institution 
or that the profits of such business are deemed to 
have been applied solely to the religious or chari¬ 
table purposes of the institution. Under sub-s. i3> 
of S. 14, E. P. T. Act. where two or more persons 
are carrying on the business jointly in the C. A. P.. 
the assessment shall be made upon them joinMv 
and m the case of a partnership, it may be made 
m the partnership name. The principle of assess¬ 
ment under the E. P. T. Act is that the tax is 
on the pronts of the business only, i.e., it is a tax 
on the business as a whole and not on the indi- 
viaual who owns the business. It is for this reason 
coherent from the Income-tax Act where the tax 
is assessed on the individual members of the firm. 
In these circumstances if the partnership is an 
admitted one. then the business carried on bv the 
partnership is the business of that partnership 
and not that carried on on behalf of a religious 
or charitable institution which is one of the part¬ 
ners and similarly the profits of that business 
cannot be said to be applied solely to the religious 
or charitable purposes of that institution, when 
such a charitable institution is only one of the 
"1 th a .share of profits therein. In con¬ 
trast to this position S. 4 (3) (1), Income-tax Act 
to wmch there is no analogous provision in the 

F J- Act ' provides for an exemption 
tor so much of the income, profits or gains derived 

from property held in trust for religious or chari- 
table purposes as are wholly or partly applied or 
finally set apart for application thereto. In our 
view the intention of d. (c) of sub-s. ( 2 ) of s. 5 
E. P. T. Act Is that it exempts the income of the 
business as a whole where the entire business is 
run on behalf of the charitable institution and the 
whole of the profits of that business are utilised 
for the purposes of that charitable institution 
There Is no warrant to exempt only a portion of 
the profits of a business which goes to the Sa2 
of a religious or charitable institution 
(3) We agree with the Commissioner that in 
thU case even assuming that the partnership has 
Proved, which the Commissioner has held 
not to have been proved, the primary pre-requi¬ 
sites for exempting the income of the Sancani are 
P° L pi 3 sent - That apart we cannot interfere in 
the findings of fact by the Commissioner that the 
business during the year of assessment is not that 
of the partnership as alleged, and it is that of 

witlwastsf* ^ ^ KS,at We dismlss to* Petition 
B/VSJ3 - _Petition dismissed 
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SURYANARAYANA RAO J 

Mohommed EinsaUm, Petitioner v. Fakira 
Mohommed, Respondent. aK,ra 
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The fact that questions of law have been 
wrongly decided is not sufficient Aground 
for granting a review of the order”. Simi¬ 
larly, a different view of law subsequently 
taken by the same Court is no ground for 
review. AIR 1943 Oudh 136, Ref. 

(Para 3) 

Anno: C. P. C., O. 47 R. 1 N. 16 Pt. 4. 

Abdul Qayum, for Petitioner. 

CASE CITED: 

(A) (’43) AIR 1943 Oudh 136: 205 Ind Cas 269 

ORDER: Review from the judgment of the 
Court of the Single Judge of the High Court, 
Hyderabad, dated 13-12-1950 in appeal No. 
586/4 of 1358 Fasli on the file of that Court. 

(2) In this review petition under O. 47, R. 1, 
Civil P. C., the petitioner contends that I 
should review my previous judgment in view 
of the fact that a subsequent Full Bench ruling 
of this Court had differed from my interpre¬ 
tation on S. 9 of the Hyderabad Money 
Lenders Act and has held, contrary to my 
opinion, that failure to hold a licence under 
the said Act at the time of money lending 
does not non-suit a money lender. 

(3) I regret this is no ground for enter¬ 

taining a review. “The fact that questions of 
law have been wrongly decided is not sufficient 
ground for granting a review of the order” 
Vide — ‘Birendra Bikram Singh v. Bajrang 
Bahadur Singh’, AIR 1943 Oudh 136 (A). Also, 
a different view of law subsequently taken by 
I the same Court is no ground for review. The 
•review petition is, therefore, rejected. 
<C/D.R.R. Petition rejected. 


A IR. 1953 HYD. 240 (Vol 40, C. N. 118) 

MISRA C. J. AND SRINIVASA CHARI J. 

Laxminiwas Ganeriwal, Petitioner v. The 
Election Commissioner, Delhi, Respondent. 

Writ Petn. No. 811/B/5 of 1952, D/- 20-1- 
1953. 

(a) Representation of the People Act (1951), 
-S. 100 (c) — Improper rejection of nomination. 

Where the nomination paper of a candi¬ 
date is improperly rejected, the presump¬ 
tion is that the improper rejection mate¬ 
rially affected the result of the election. 
The’fact that the candidate whose nomi¬ 
nation paper was rejected acted as an 
election agent of one of the contesting 
candidates cannot displace the presump¬ 
tion. 1 (Paras 1 and 2) 

(b) Representation of the People Act fl951), 

S too (c) — For purposes of cl. (c) Election 
Tribunal has merely to give ‘prima facie’ 
finding. (Para 2) 

Vinayakrao Vaidya, for .Petitioner. 

MISRA C. J. : This is a petition under Art. 
226 of the Constitution. The petitioner. Shri 
Laxminiwas Ganeriwal, was successful at the 
recent election from Ramnarayanpet Constitu¬ 
ency of Medak District for the Hyderabad 
State Legislative Assembly, having polled 
12,656 votes. The contest was against two 
others, Bhoomii Pather, respondent 4, who 
polled only 5800 votes and Partha Sarda Devi, 
respondent 5, who cam.e last with 5108 votes. 
The election was declared void by the Elec¬ 
tion Tribunal at the instance of one Sri Lax- 


man rao, one cf the voters in the Constituency. 
The order was based on two grounds: 

(a) that the nomination papers of two can¬ 
didates, Jagannath Reddy and Mahboob 
A.li were improperly rejected by the 
election officer, and 

(b) that this rejection materially affected the 
result of the election. 

It is argued on behalf of Sri Laxminiwas Gace- 
riwal that cl. (c) of S. 100 gave him the right 
to prove that the result of the election was not 
materially affected by the rejection of the 
nominations but he was not given an opportu¬ 
nity by the Tribunal to do so. It is contended, 
therefore, that the procedure adopted by the 
Court below affected him prejudicially and was 
in violation of the principles of natural justice. 
The record contains no evidence either one 
way or the other in respect of the second 
ground mentioned above. The finding of the 
Election Tribunal that the improper rejection 
of the nominations of the aforenamed persons 
materially affected the result was based on 
presumption in that behalf which, according to 
p. number of decided cases, always arises 
where the electors are wrongfully deprived of 
the right of voting for particular candidates by 
reason of the rejection of their nominations. 

It is not contended that the decisions which lay 
down the above principle are erroneous. What 
is said is that if the petitioner was allowed to 
produce evidence, he would have succeeded in 
displacing the presumption by proving: 

(a) that one of the candidates whose nomi¬ 
nation paper was rejected acted as an 
election agent of one of the contesting 
candidates viz. Partha Sarada Devi, res¬ 
pondent 5, and since he lent his entire * 
support to that lady, it should be infer¬ 
red that even if he had contested the 
election he would not have obtained 
more votes than that lady did, and 

(b) that in any event neither Jagannath 
Reddy nor Mahboob Ali, whose nomina¬ 
tion papers were rejected, was as popu¬ 
lar in the Constituency as the petitioner. 

(2) It scarcely admits of any doubt that for the 
purposes of cl. (c) of S. 100, Representation 
of the People Act, 1951, the Election Tribunal 
has merely to give a ‘prima facie* finding. Ob¬ 
viously it cannot determine the question in¬ 
volved with any degree of accuracy without a 
fresh election. It is of course possible to con¬ 
ceive of cases where an Election Tribunal 
might be able to say that the rejection would 
not have caused any difference to the result 
of the election but this case is not of that type. 

It appears to us that the first factor which the 
petitioner desired to prove, even if established, 
could not displace the presumption since it 
would have been impossible to predicate on its 
basis that the election would have been mate¬ 
rially affected thereby. > 

On the second factor all that could be done 
was to examine the evidence of the opinions 
of the witnesses and that at best would have 
been merely speculative. There is nothing to 
indicate that the petitioner asked for an op¬ 
portunity to produce evidence for the purposes 
of displacing the presumption or that the fai¬ 
lure to afford him a chance of doing so na 
occasioned any failure of justice. The applic - 
tion must, therefore, be dismissed. We crae 
accordingly. # 

A/V.R.B. Application dismissed. 
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exists in both cases: whether possession was 
given in furtherance of the agreement or the defen¬ 
dant was in po session before the Rental Agree¬ 
ment. Reliance is placed on the cases of — 
•Dawood Khan v. Ahmed Sher Khan’, 36 Deccan 
LR 486 (A); — 'Chandoo v. Parohoo’, AIR 1921 
Nag 118 (1) (Bj; — 'Ramzani v. Bansidhar', AIR 
1935 Oudh 385 (C) and — 'Venkata Chetty v. 
Aiyanna Goundan’. AIR 1917 Mad 789 (FB) (D). 

(3) In order to appreciate the argument of the 
learned advocate for the appellant, a reference 
to S. 116, Evidence Act is necessary which runs 
thus: 

"No tenant of immoveable property, or person 
claiming through such tenant, shall, during the 
continuance of the tenancy, be permitted to 
deny that the landlord of such tenant had. at 
the beginning of the tenancy, a title to such 
immoveable property; and no person who came 
upon any immoveable property by the 
licence of the person in possession thereof 
shall be permitted to deny that such person had 
a title to such possession at the time when such 
licence was given." 

Section 116 does not deal or profess to deal with all 
kinds of estoppel or occasions of estoppel which 
may anse between the landlord and the tenant. 
It provide! that neither a tenant nor any one 

♦!? 1 I n ^ g . through a tenant shall be heard to deny 
that that particular landlord had at that date a 
title to the property. Two conditions are essen¬ 
tial to give rise to estoppel: firstly possession of 
the property must have been given to the tenant 
and secondly such possession must have been 
taken with the permission of the landlord. The 
fact whether in a case where possession has not 
gl ' ea £ furtherance of the contract but the 
been in possession before, the question 
of estoppel would anse or not is one which has 
^^J 0n ? lder f d ' Pl e , English rule emphasises 
thA fii° / tenant b«mg let into possession by 

slsxs an foundau - « * 

ncfse sr °i ns ass v v m sss 

Am 1925 All 244 (F); _ 'Ramzan v. XruraK' 
108 Ind Cas 182 (Lahi (G> & —•Rikhikeshv Mela- 

. , 19 ^ ^ «3 (H). it has been held 
by the said Courts that a tenant is estoooed 
to deny his landlord's title only if he 
into possession by the landlord" and Uiat^heS 

HESS*? 8gainSt toe tenant if ^ was already 

(5) A contrary view has. however, been taken 
m the case of - 'Krishna Prosad Lai v BarahnH 
Coal Concern Ltd.’, AIR 1937 PC 251 (I)”^'Mt 
Sajjoo v. Basdeo Prasad'. Am 1937 Oudh 505 % 

Ghiaia’. Sfa IS »t t Lt V „ STS 2 

SrM&w 

s-SS 3 ^ 

8? BE* “SJ 

hold as a tenant.SAjSf? S® ent 1 
and bring in the estop^^m 7$HSS% 
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MANOHAR PERSHAD J. 

Dangam Vanket Rajam, Appellant v. Peddi 
Gundla Rajiah, Respondent. 

Second Appeal No. 613 of 1950, D/-27-1-1953. 

Evidence Act (1872), S. 116 — Possession 
by tenant and estoppel. 

In order to invoke the principle of 
estoppel embodied in S. 116 the real ques¬ 
tion to be decided is not whether the 
tenant was let into possession by the 
landlord but whether a valid tenancy has 
arisen. The tenant may show that no 
valid tenancy has been created between 
the landlord and himself because the 
lease was executed under a mistake or 
in consequence of a fraud, misrepresenta¬ 
tion or coercion practised on him by the 
landlord. But in the absence of any such 
circumstances as would avoid a contract, 
the execution of a lease of a verbal agree¬ 
ment to hold as a tenant, would consti¬ 
tute a valid tenancy and bring in the 
estoppel. AIR 1935 Bom 144; AIR 1935 
Oudh 385, Rel. on. Case Law Ref. 

* x, (Para 6) 

Anno: Evi. Act, S. 116. N. 3. 

J. V. Narsing Rao, for Appellant. 

CASES CITED: 

(A) 36 Deccan LR 486 

<B) ('21) AIR 1921 Nag 118 (1): 

59 Ind Cas 707 

(C) (’35) AIR 1935 Oudh 385: 

154 Ind Cas 1029 

(D) (’17) AIR 1917 Mad 789 (2): 

40 Mad 561 (FB) 

♦ (E) ('85) 11 Cal 519 

*■' <£> (’25) AIR 1925 All 244: 79 Ind Cas 371 
(G ( 28) 108 Ind Cas 182 (Lah) 

<?> A!? 1923 Lah 483: 73 Ir.d Cas 450 

<I) (’37) AIR 1937 PC 251: 

64 Ind Add 311 (PC) 

19 E ° udh 505: tod Cas 84 

(K) ( 35) AIR 1935 Bom 144: 155 Ind Cas 249 
JUDGMENT: Dangam Venkat Rajam. plaintiff- 
appellant, filed a suit for ejectment and recovery 
of the rent against Peddi Gundla Rajia with the 
allegation that the defendant took the 'Gudsi' 
Ifnt from the plaintiff after executing 
The period of le ase has expired 

Sion 6 \ has n < lther retu med the pos- 

session of the hut nor is he paying the rent 

Defendant in his written statement admitting the 

SK the lease stated that the Jefenda^t 

SSlff Sft hp Se tc re iag 0n ^ statement of the 
piamtiff that he is the owner of the Gudsi but 

as a matter of fact, the plaintiff is not the 

owner of the Gudsi, so he is not entitled either 

^rMi e n P ? SSesS On or rent * ° n ^ese pleadings 
certain issues were framed by the trial Court* 

Parties led evidence. On a consideration of the 
ev dence, the trial Court decreed the plaintiff’s 
^suit. Defendant went in appeal which has been 
-^allowed. Hence this second appeal on behalf nf 
the plaintiff. I heard the Sgum^t 3 of the 
Jeanwl Adroeate on behalf of tlm appellant The 
•other side is not represented here. ^ 

1 .ta n *“2 appeal it is argued that the aoDel- 

S Sri sssa ?wsS 

y 85-S - toepSti^t^onTas^ve^ 

1958 Hyd./Sl <fc 82 
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this view by the case of — 'AIR 1935 Bom 144 
(K)’ and — ‘AIR 1935 Oudh 385 (C)'. The prin¬ 
ciple of estoppel applicable will be the same 
whether a man was let into possession or whether 
he has continued into such possession by specific 
agreement between himself and the landlord. 

(7) In this case, a new tenancy may begin 
though the tenant has been in possession prior to 
that. The distinction between a case in which 
the tenant is let into possession by the person 
whose title he himself denies and that in which 
the person whose title he denies did not let him 
into possession, is that, in the former case the 
estoppel is complete, that is, a tenant cannot deny 
the landlord's title asserting that his tenancy con¬ 
tinues while in the latter the estoppel is not com¬ 
plete in the sense that tenant may evade it 
by showing circumstances which would vitiate the 
agreement between him and the landlord. The 
estoppel exists in both the cases. 

(8) Applying this test, to the present suit, I find 
that the Courts below have held the execution of 
the lease-deed to be proved. When the execution 
of the lease-deed is established, the fact whether 
possession was given in furtherance of the lease- 
deed or that the defendant was in possession 
before the execution of the lease-deed does not 
become so material as in both cases the doctrine 
of estoppel would become applicable. 

(9) In view of this, I cannot uphold the judg¬ 

ment of the appellate Court. Appeal is. therefore, 
allowed; judgment of the first appellate Court is 
set aside and that of the trial Court restored. As 
the other side is not represented here, I do not 
wish to pass any order regarding the costs. 
B/VB.B. Appeal allowed. 
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MISRA C. J. AND Md. SIADAT ALI KHAN J. 

Polsetty Papayya, Petitioner v. Hon’ble Re¬ 
venue Minister Yogi Raj, Respondent. 

Writ Petition No. 180/5 of 1951-52, D/-10-4- 
1953. 

(a) Tenancy Laws — Hyderabad Tenancy and 
Agricultural Lands Act (21 of 1950) Ss. 44 and 
103 — Notice issued under Asami Shikmi Act 
_ Saving of — (Tenancy Laws — Hyderabad 
Asami Shikmi Act (1 of 1354 F.), S. 7). 

The words "that the notice should be 
issued after the commencement of the Act 
apply to such proceedings as are institut¬ 
ed after the promulgation of the Act and 
have nothing to do with a notice issued 
under the Asami Shikmis Act, for the is- 
sue of such a notice is an act done under 
the Asami Shikmi Act and is saved by 
S. 103 of the Tenancy Act. (Para 2) 

(b) Tenancy Laws — Hyderabad Asami 
Shikmi Act (1 of 1354 F), S. 24 - Applica¬ 
tion for ejectment — Time for applying. 

A Tahsildar has jurisdiction to enter¬ 
tain an application for ejectment even be¬ 
fore the lapse of one year from the date 
of notice to eject. ( Para 2 > 

(c) Tenancy Laws - Hyderabad „ Asa™ 
Shikmi Act (1 of 1354 F.), S. 7 — Giving 
notice.” 

The words "giving notice” , refer to an 
act of the landlord and not to Us receipt by 
the tenant. ^ara *■> 

Gopalrao Ekbote and Bhimsenachari Asarat, 
for Petitioner; B. V. Subbarayudu, and Sada- 
shivrao, for Respondent. 


ORDER: This is a petition for a Writ of certio- ' 
rari. The petitioner Polsetty Papayya prays that 
the judgment of the Revenue Minister dated 
5-10-1952 reversing the appellate decision of the 
Board of Revenue dated 24-11-1951 be quashed. 
The case was for ejectment of the petitioner from 
certain tenancy lands. The view taken by the 
Board was that the notice issued by Yogiraj lancU 
lord-respondent to the petitioner on 5-6-1949 
under Section 7, Asami Shikmis Act was not suffi¬ 
cient and a fresh notice should have been issued 
under the Tenancy Act. Yogiraj's notice referr¬ 
ed to above stated that he would require the land 
for his own cultivation from the next cultivation, 
year and it called upon the petitioner to vacate 
the land. 

On 9-6-1950, the Tahsildar forwarded the file to 
the Collector without passing any formal order in 
view of the circulars of the Revenue Department 
enjoining that no tenant who had a crop stand¬ 
ing on the land shouia be dispossessed ihereirom. 
He desired that the Collector should himself pass 
suitable orders. On 4-9-1950 the case was decid¬ 
ed by the Collector. The tenant went up in ap¬ 
peal to the Board of Revenue and, as already stat- 
ed, the landlord appealed to the Revenue Minister 
(as he then was) from the judgment of the Board 
of Revenue. On these facts the learned Advo¬ 
cate for the petitioner, Shri Gopalrao Ekbote 
pointed out that the Tahsildar did not enquire 
and decide the case in accordance with the pro¬ 
visions of S. 24 of the Asami Shikmi Act and that 
he could not have decided before the year was 
over. Basing upon this the learned counsel argu¬ 


ed: 


(i). Under Section 7 of the Act a notice of one 
year is required to determine the tenancy, that 
the notice given by the landlord to the tenant 
was dated 5-6-1949; that subsequently the respon¬ 
dent served another notice through the Tahsil on \ 
22-9-1949 which was served on the tenant on 30-10 - 
1949; that in this way the year was completed on 
4-6-1950 or on 29-9-1950 if the dates of the issue- 
of the notices are to be seen or on 29-10-1950 if 
the date of the serving of the notice were to be 
taken into consideration. 

The respondent it is said applied to the Tahsil¬ 
dar for the ejection of the petitioner and the res¬ 
toration of the possession of the land in dispute to- 
himself before the close of the year on 16-5-1950; 
that this was a clear contravention of the provi¬ 
sions of Section 24 referred to above, for the right 
to eject the tenant arises only after the termi¬ 
nation of a year from the date of notice; that no^ 
only the petition was filed much before the pass¬ 
ing of the 12 months but the Tahsildar took action 
on it and in contravention of the provision or 
sub-sections 2, 3 and 4 of Section 24 if the Asami 
Shikmi Act. forwarded the file to the Coll ^f 
without making an enquiry or passing an order, 
that the Tahsildar was bound to enquire and pa» 
an order; that the Collector had only an appel¬ 
late jurisdiction and that subject to the oran* 
passed by him in appeal the Act gave finality'to 
the order of the Tahsildar. It is urged thaU 
since the Collector had no right to decide tw 
case as a court of first instance there was a clear 
violation of the provisions of the statutes lro 

the very beginning. Adva . 

<ii) The next contention of the learned Aav 
cate was that as the application was un** 
Asami Shikmi Act there was only °nc a PP® a ti . 
lowed to the Collector and possibly a r^^i l Tahsil- 
tion to the Board of “SjJSed 

dar did not pass any order, an appeal was rf q( 
from the order of the CoUector to the 
Revenue and a second appeal to h 
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Minister; that this was in contravention of S. 24 
of the Asami Shikmi Act; and that when the Re¬ 
venue Minister was of the opinion that the old 
Asami Shikmi Act applied to the case he should 
have also held that he had no jurisdiction to hear 
the second appeal and should not have heard it. 
It is urged that the impugned decision dated 
5-10-1951 was therefore without jurisdiction and a 
writ of ‘certiorari' should be issued to quash it. 

(iiij The third line of argument adopted by the 
learned Advocate on the basis of Section 24 of the 
Asami Shikmi Act was that since the right of the 
landlord to eject the tenant could mature only 
after the lapse of the year from the date of notice 
and the appeal of the Asami Shikmi Act by the 
Hyderabad Tenancy Act would have saved an ac¬ 
crued right only if a year had elapsed when the 
repealing Act came into force and since the year 
had not elapsed when the landlord applied or 
when tlie Tahsildar forwarded the file to the Col¬ 
lector, there was no accrued right and the repeal 
could not operate to save such a right. It was 
therefore said that the notice issued under the 
Asami Shikmi Act was of no effect. According 
to the learned counsel there should have been a 
fresh notice under Section 44 of the Asami Shik¬ 
mi Act. In this connection, the learned Advo¬ 
cate emphasised also the words "giving notice" in 
Section 7 of the Asami Shikmi Act which he says 
that the tenant should be informed of the 
landlord s intention to eject in the sense that the 
information should reach him one year before the 

ifZ in f V* r vl eht \ 11 15 ur 2ed that asthere 
is nothing to show that Uie tenant was served 
5f r ore 3 0t h October i 949 the order of the S 
dar and of the Collector was ‘ultra vires' and 
could not be saved. ana 

h , a y® carefully considered the above 

i f h T™f nts the earned Advocate. It is evident 

loth L H , y ot? bad Tenancy Act 1950 passed on 
10th June 1950 saves all acts done and all riehts 

befo c r u, lhe promulgation of the Act under 
Sh ' km ‘ Act which it repeals. The 
question therefore, is whether the giving of notice 

in p t i!.r f .f^ PO f ndent landIord was not an act done 
thP rZLi ° f JJ n a „ ccn ‘5 d right and thus saved by 
he repeal. The Board of Revenue took the view 

if thp £ eS V 0tlCe was re| H'ired under Section 44 
nr.Z e Tenancy Act on the ground that S 44 
enacts that a notice should be issued after the 

erTrheZhPn ° f Z ** ‘ Thc 

"that the Wa , s) ^ the view the woras 
tnat the notice should be issued after the com- 

psjrgfgKi 

SL'cir^msScj'ffl righfof th°e 

on his ownership and the lease hndlord based 

Again, looking at “35 , 


of view, there was in fact no breach of the condi¬ 
tion as no orders to eject the tenant were passed 
before the year was over since the Collector pass¬ 
ed them for the first time on 4-9-1950. There is 
no prohibition to apply before the passing of the 
year so that the ejectment takes place alter the 
year is over. Hence, the first argument of the 
learned Advocate that the Tahsildar had no juris¬ 
diction to entertain the application before the 
year was out is incorrect. 

Regarding the second contention, it should be 
noted that on the promulgation of the new Act, 
the landlord applied that his petition should be 
ceemed to be under the new Act and the tenant 
dm not object. In fact, it was the tenant him , 
sjii who went to the Board of Revenue in appeal 
from the order of the Collector. In these circum¬ 
stances, it cannot be denied that the proceedings 
were under the new Tenancy Act, and the second 
appeal to the Revenue Minister was fully compe- 
tent The contention of the learned Advocate 
on this point also is therefore, incorrect. There 
remarns the contention that giving notice means 
also that the notice is served. The record shows 
that the petitioner purposely avoided taking no¬ 
tice, and even apart from this the words -giving 
notice” obviously would be referable to an act 
oi tne landlord and not to its receipt by the te- 
“ant. If the landlord acts as an ordinary pru¬ 
dent man would act in giving notice that should 
suffice. We are clearly of the opinion that there 
was no defect in the issue of the notice and also 
that the forwarding of the file by the Tahsildar 
to the Collector on 9-6-1950 was after the lapse of 
one year from the date of notice ^ 

We have already stated that, even if it had been 
b f„ f ° re ^7®’ ^ ejection was not taking 
place within the year, the condition of a yearns 
notice was not in any way contravened. A care- 

, the , order of ‘he Tahsildar will show 
that he has clearly expressed an opinion that the 
tenant should be evicted not only because he had 

sZph 7 ‘ th ° ut authority but also because he had 
spoiied the land by cutting the trees and digging 

P'tf and. if the Tahsildar did not pass any fonrnd 
° rdC i r £ ^ b «ause of the circulars that nZte 
nant should be evicted who has a crop standing 

he ,°L the Ta f lslldar - therefore, means that 

he ev^i to the conclusmn that the tenant should 
be evicted but desisted from enforcing it because 
of the circulars. The contention that there was 

ed the^nmvf , mc . < ? ITect: for the Tahsildar inspSS 
f K tbe presence of the landlord. The 
tenant absented himself. Incidentals the neff 
turner, it would seem, is not a tenant hut » 

out^authorlbf h landlord ’ “ after sub-letting wftli- 
?ZjZ hont ,X. he stays Secunderabad. At the 
inspection, the sub-tenants presented themselves 
presumably on behalf of Polsetty Papiah We 

dS on Zf t t t H he w Tahsildar ’ s conclusions and the 

fe e ct^ enUe “ e not 5 

petUio^ha^ M a sute^i C e UbSta we a dismlss e it X 
S**# lancUord respondent which we assess 

Petition dismissed. 
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The remedy of review must specifically 
be provided for, and as there is no provi¬ 
sion for review in the House Rent Control 
Order, a review does not lie against the 
order passed by the Additional Collector in 
the exercise of his appellate powers. 

(Para 1) 

Bhimsen Chari, for Petitioner. 

ORDER: This is a petition for the issue of 
a Writ of Certiorari against the order of the 
Additional Collector. The short point for 
decision is whether a review lies against the 
order passed by the said Authority in the exer¬ 
cise of his appellate powers. Under Rule 9 of 
the House Rent Control Order an appeal can be 
filed against the order of the Rent Controller 
before the Collector. There is no provision in 
the said Rent Control Order for entertaining a 
review. The remedy of review must specifically 
be provided for, and as there is no provision 
for review in the House Rent Control Order, the 
review cannot lie. We are of the opinion that 
the order passed by the Additional Collector in 
review is without jurisdiction. Moreover, there 
were no fresh grounds for entertaining the 
review. We accept this Writ Petition and quash 
the order passed by the Additional Collector. 
His original order dated 7-5-1951 will stand. 
B./D.H.Z. Petition allowed. 
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MOHD. AHMED ANSARI AND 
P. JAGANMOHAN REDDY JJ. 

D. D. Italia and others, Petitioners v. Com¬ 
missioner, Excess Profits Tax, Respondent. 

Reference Nos. 334 and 335/C of 1359-F., D/- 
11-3-1953. 

Income-tax Act (1922), S. 10 (2) (xv) — 
Capital expenditure — Test — (Excess Profits 
Tax Act (1940), Sch. 1, R. 1) — (Hyderabad 
Excess Profits Tax Act (1355 F.), Sch. 1, R. 1 

(1) (x)). 

Generally speaking from a commercial 
or accountancy point of view the term 
“capital” connotes an asset which is utilis¬ 
ed for earning profits. Accordingly all ex¬ 
penditure which results in the acquisition 
of a permanent asset or assets with a view 
to its being used in the business for earn¬ 
ing revenue is capital expenditure and any 
amount expended for increasing that asset 
or for adding to it in order to increase the 
capacity of the asset to earn more profits 
or reducing the cost of production is 
treated as capital expenditure. (Para 5) 
Similarly all establishment and other 
expenses such as those incurred by way of 
repairs, replacements, renewals of existing 
assets which do not in any way add to 
their earning capacity but simply serve to 
maintain the original equipment in an 
efficient working order and generally all 
such expenses which are incurred in the 
conduct and administration of the business 
are properly chargeable to revenue expen¬ 
diture. < Para 5 > 

The approach to the question whether an 
expenditure is of a capital nature depends 
on whether an advantage or right of an 
enduring nature has been accrued which 
is necessary for carrying on of the business 
and not for earning profits. Case law 
referred. (Para 17) 


Held on the facts of the case, that the 
payment of three annas share of the profits 
agreed by the assessee who was carrying 
on business in toddy, made to a compel 
titor in order to stop him from competing 
at the auction of toddy shops, was not an 
expenditure laid cut as part of the process 
of profit earning, but it was a necessary 
expenditure for the acquisition of the busi¬ 
ness from which profits were expected. In 
other words, the amount agreed to be paid 
was not necessary for the carrying out of 
the contract but was necessary to obtain 
the contract itself and hence was a capital 
expenditure. (Para 20) 

Further, once the profits come into exist¬ 
ence which is a necessary condition for 
payment to the competitor they attract 
tax. AIR 1931 PC 165, Foil. (Para 20) 
Anno: Income-tax Act, S. 10 N. 13; Excess 
Profits Tax Act, Sch. 1, R. 1 N. 1. 

N. Narasimha Iyengar, for Petitioners; C. 
Rangachar, for Respondent. 

CASES CITED: 

(A) (1921) 90 LJPC 149: (1921) 2 AC 13 

(B) (1926) 95 UKB 336: 1926 AC 205 

(C) (1932) 100 UKB 504: (1932) 1 KB 124: 
16 Tax Cas 253 

(D) (1924) 61 Sc LR 185: 8 Tax Cas 671 

(E) (’37) AIR 1937 PC 139: 1937-5 ITR 202 

(F) (1887) 2 Tax Cas 239 

(G) (’47) AIR 1947 Lah 82: 1946-14 ITR 66 

(H) (’52) AIR 1952 Cal 414: 1949-17 ITR 317 

(I) (’51) AIR 1951 Cal 149: (1951) 19 ITR 425 

(J) (1910) 79 LJKB 563: 1910-1 KB 713 

(K) (’40) 1940-8 ITR Sup 41 

(L) (1926) 43 TLR 102: 11 Tax Cas 372 

(M) (’33) 1933-1 ITR 129 (Cal) 

(N) (’53) AIR 1953 Cal 368: 1952-21 ITR 38 

(O) (1938) 1938-1 KB 477: 21 Tax Cas 400 

(P) (1946) 1946-1 All ER 68: 27 Tax Cas 103 

(Q) (1947) 27 Tax Cas 111 

(R) (’28) 3 ITC 44 (Mad) 

(S) (1901) 1901-2 KB 349: 4 Tax Cas 430 

(T) (’31) AIR 1931 PC 165: 54 Mad 691 (PC) 
P. JAGANMOHAN REDDY J.: The petitioners 

carry on the business of excise contractors in 
the sale of liquor and toddy. In compliance with 
a notice under sub-s. (1) of S. 13 the assessees 
declared profits of Rs. 52.728/- and Rs. 39,976/- 
for the second and third chargeable accounting 
periods respectively. It was contended before 
the Excess Profits Tax Officer that the business 
in liquor was carried on by the firm consisting 
of two partners, namely, D. D. Italia and Bankatr 
lal and the business in toddy was carried on by 
another firm consisting of three partners, namely, 
the said two persons along with one Ramagoua. 
It was stated that though Ramagoud did not 
invest any capital he was taken as a partner ana 
given three annas share as a consideration for 
his not bidding at the auction of the toddy shops. 
The assessees, therefore, claim that the toaay 
business was separate from that of liquor Si tn 
two firms are different for the purpose of assess- 

m (2) During the course of the assessment proceed¬ 
ings the Excess Profits Tax Officer found that 
there was no documentary evidence in suppo* 
of the claim that the toddy business was carrtea 
on by the alleged partnership consisting of 
three partners referred to above. He according 
held that the liquor and toddy busing, belong 
to one and the same firm consisting of the J* 
tloner and assessed the entire profits derived f 
both liquor and toddy contracts. Thei said 
further treated the payment of three 


1963 


D. D. Italia v. E. P. T. Coumr. (P. Jayanmohan Reddy J.) Hyderabad 245 

a % 


share of profit to Ramagoud as capital expendi¬ 
ture and after disallowing some inadmissible 
amounts computed profits at Rs. 77,926/- and 
Rs. 59,115/- ior the 2nd and 3rd chargeable 
accounting periods respectively. On appeal the 
Deputy Commissioner upheld the finding of the 
Excess Profits Tax Officer, but however reduced 
the assessments by Rs. 9,276/- and Rs. 8 460/-' 
respectively for the 2nd and 3rd Chargeable 
Accounting periods due to certain inadmissible 
items added by the Excess Profits Tax Officer 
Against the order of the Deputy Commissioner 
the petitioners filed a petition before the Commis- 
sioner under S. 20 and sub-s. <2i of S. 48, Excess 
Profits Tax Act contending inter alia (i) that 
the business in toddy should be treated as a 
separate business belonging to the firm of D. D. 
Italia, Bankatlal and Ramagoud and should be 
separately assessed; (ii) in the alternative pay-' 
°L 3/1 ,® th share of Profit to Ramagoud 
should be allowed as business expenditure- and 
(no that the estimated sum of Rs. 5C00/- & Rs 
c Jfimed as expenses of Motor Lorry dis- 
allowed by the E. P. T. authorities in respect of 

, and 3rd chargeable accounting periods 
respectively should be allowed. 


(3) One of the partners, D. D. Italia, made a 
P^ n l e o nt . 0 “ H-9-1946 to the effect that Hama¬ 
s' 1 Uken 33 a partner OQ!y in order to keep 
Inm fiom competing with them and that the 
smd Ramagoud neither contributed any capital 
■Kx refused Commissioner of Excess Profits 
thp ♦ tate a case on the ground that 

£ IT/ S? each of 1116 questions cannot 

no^ ouestiorwif^ i°* faCt pure and sim P !c and that 
? U «?i 0I L 0f ,aw arose - assessees there- 

S 48 fl Evre« e p° «° P etitions under sub-s'. (3) of 

■ and^id Tax ^ Ct relat ing to the 2 nd 

a& a ways 

assesseefto ? JJi?* P^ent made by the 

sSF - sav: 

SSS SiriyyiSE-^ 

upon the determin^ion^Mhe contention depends 
expenditure that has hpol exac . t nature of the 
tee when he agreed ^ by 01(5 ***** 

annas share of the Droflt«P rfo^ < L?^ mag0Ud three 
contracts, if the p»t^!frfH erlved ^ rom the toddy 

revenue exFenSture Pft ^hf 0 * * 

deduct it as an exSe h£u i 1 permissib, J e to 
of a capital naUme then it fc‘ S ^V xpenditure 

s st «» 

UZgS? o £ 


notes an asset which is utilised for earning pro¬ 
fits. Accordingly all expenditure which results in 
the acquisition of a permanent asset or assets 
with a view to its being used in the business for 
earning revenue is capital expenditure and any 
amount expended for increasing that asset or for 
> adding to it in order in increase the capacity of the 
asset to earn more profits or reducing the cost of 
production is treated as capital expenditure. 
Similarly all establishment and other expenses 
such as those incurred by way of repairs, replace¬ 
ments, renewals of existing assets which do not 
in any way add to their earning capacity but 
simply serve to maintain the orignal equipment 
in an efficient working order and generally all 
such expenses which are incurred in the conduct 
and administration of the business are properly 
. cnargeable to revenue expenditure. 

(6) , 1 j? 8, however » necessary to examine some of 
uie leading cases on the subject both Indian and 
English based on the analogus provisions of the 
respective Income-tax Act, to ascertain the tests 
to be applied for determining the nature of the 
expenditure. The tests which can be formulated 
f r ^ n J... t 1 hese cases, in our view, can neither be 
infallible nor is their application to the facts of 
any particular case easy for discriminating bet¬ 
ween expenditure which is and expenditure which 
is not incurred solely for the purpose of earning 
income, profits or gains. 

Sm , i,h & Sons v - Moore 1 , (192D 2 
AC 13 (A) the appellant’s father who carried on 
business as a shipping and coal agent for many 
years prior to his death, gave an option to 
his son under his will to take over on his 
death the assets of his business at a 
valuation but without paying anything for 
goodwill The assets included certain forward 
coni contracts made by the father with several 
colhery owners for the delivery of coal by the 
jSJSE , in Period*® instalments at prices which ul¬ 
timately turned out to be very advantageous to 

These COal contracts were valued at 
£30000. The appellant claimed, in arriving 

a lr 0 , Un r 01 the profits of the businesi 
chargeable to Excess Profits Duty under the 

from^ lcm t* of 1 ,’. 1 ?}?: an accounting period 
from 7-3-191o to 31-12-1915, to deduct this £30 000 

?f r 5 p :^ ntbl 8 Part of the purchase price of the 

trad r e - A majority of the House of Lords 

Viscounts Haldane, Cave and 

BRAS ££? dHUt •** “■ -SS2 

P j 0 ?? s to be considered as the 

profits derived from the trading operations 

°hL^ COntm ^ l 1 "" of John Sm 1 ^ & Son. 
teS C 0 °“ l tnted th * n the expenses to be 
•£? t ^° se - and those only, which were 
225E* hi the course of those trading 
251^.°“ , a ° d 11 is plain that the 

Si°’S»w de ^ c ? < 5 1 of wW ch is claimed, does not 
^within that description.. The 

wi 0 'it°t£iri hf £? ld ^ y ll the firm coal, nor 
was it paid by the trading firm as such for 

“f 0 C f 0n h^ Cts i ifc , *“ b y J ohn Ross Smith 
“L hls Private pocket as part of an over- 
{l^^^tion under which the business with 
its assets and future profits passed tote Ws 

5;„^ ! her a »“* mustated u» test in this 
1 buy the crop of an orchard in a rarfcfetiia* 
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£ 40; and in comparing the produce of the or¬ 
chard in that year with its produce in another 
year, it is the £ 40 and not the £ 20 that must 
be taken into account.” 


(8) In the case of ‘British Insulated and Helsby 
Cables, Ltd. v. Atherton’, 1926 A. C. 205 (3) 
the assessee company claimed to deduct a sum of , 
£ 31.784, which was settled upon a trust to form 
the nucleus of the Pensions fund for its emplo¬ 
yees. The fund was constituted by a trust deed 
which provided that members should contribute 
a percentage of their salaries to the fund and that 
the company should contribute an amount equal 
to half the contributions of the members; and 
further that the company should contribute a 
sum of £ 31,784 to form the nucleus of the fund 
and to provide the amount necessary in order that 
past years of service of the then existing staff - 
should rank for pension. This sum was arrived 
at by an actuarial calculation on the basis that 
the sum would ultimately be exhausted when the 
object for which it was paid was attained. On 
the winding up of the fund the whole amount was 
to be distributed among the members. The com¬ 
pany, having paid the sum of £ 31,784 out of 
current profits, claimed that it was an admissible 
deduction in computing its profits for the purpose 
of assessment to income-tax for the financial 
year 1917-18. The House of Lords rejected the 
claim on the ground that the amount so given was 
in the nature of a capital expenditure. 

(9> Viscount Cave, L. C., propounded a test 
which though not exhaustive is of considerable 
assistance in determining the nature of the ex¬ 
penditure in most cases. He said at pages 213 
and 214 of his speech as follows: 

"But when an expenditure is made, not only 
once and for all, but with a view to bringing 
into existence an asset or an advantage for 
the enduring benefit of a trade, I think that 
there is very good reason (in the absence of 
special circumstances leading to an opposite 
conclusion) for treating such an expenditure as 
properly attributable not to revenue, but to ca¬ 
pital.” 

It may be observed with reference to this passage 
that the expenditure is to be attributed to capi¬ 
tal if it is made for bringing into existence an 
“asset or an advantage”, though it is not neces¬ 
sary that it should have this result. It has also 
to be. observed that an asset or advantage is for 
the enduring benefit of the trade. As Romer, 
L. J., citing Rowlat J., pointed out in — 'Anglo 
Persian Oil Co v. Dale’, (1932) 1 K. B. 124 (C), 
that by "enduring” is meant enduring in the way 
that fixed capital endures and not in the sense 
that for a good number of years, it relieves the 
business of a revenue payment. What is perma¬ 
nent and enduring would depend upon the facts 
of each case. The test that was formulated by 
Lord Clyde in — 'Robert Addie Sons Collieries 
Ltd v. Inland Revenue’, (1924) 78 Tax Cas 671 
(D) and which was approved by the Privy Coun¬ 
cil in Tata Hvdro-electric Agencies Ltd. v. Commr. 
of Income Tax, Bombay Presidency and Aden, 
A. I. R. 1937 P. C. 139 at page 142 (E), is in these 

"What is ‘money wholly and exclusively laid out 
for the purposes of the trade’ is a question 
which must be determined upon the principles 
of ordinary commercial trading. It is neces¬ 
sary, accordingly, to attend to the true nature 
of the expenditure, and to ask oneself the ques¬ 
tion, ‘Is it a part of the company s working 
expenses; is it expenditure laid out as part of 
the process of profit earning? ........ --Or. on 

the other hand, is it capital outlay? Is it ex¬ 


penditure necessary for the acquisition of the 
property or of rights of a permanent character, 
the possession of which is a condition of carry¬ 
ing on its trade at all? ’ ” 

(10) In the case of — ‘City of London Contract 
Corporation, Ltd. v. Styles’, (1887) 2 Tax Cas 231 
(F* where the assessee took over a business of 
another company which had a number of unexe¬ 
cuted contracts on hand and the taking over com¬ 
pany paid a lump sum of money to the out-going 
company to obtain the benefit of those contracts 
claimed it as a deduction. Lord Justice Bowen ia 
the course of the argument said this: 

"You do not use it (that is, the money which had 
bought the contractual rights) ‘for the purpose 
of ‘your concern, (which means’ for the purpose 
of carrying on your concern’) but you use it U 
acquire the concern”. 

This case was approved by the House of Lords 
in — ‘John Smith & Sons v. Moore (A)’,. 


(11) The learned Advocate for the petitioner has 
laid great stress upon three cases in support of 
the proposition that the amount spent by the 
assessee in paying off a competitor should not be 
regarded as capital expenditure, but revenue ex¬ 
penditure. The cases upon which he relies are: 

— *R. S. Munshi Gulab Singh & Sons v. Commis¬ 
sioner of Income-tax, Lahore’, A. L R. 1947 Lah 
82 (G) — ‘Commissioner of Income-tax, Calcutta 
v. Piggot Chapman & Co., A. L R. 1952 Cal 414 
(H); and — Commissioner of Income-Tax, West 
Bengal v. Lahoty Brothers Ltd’, A. I. R. 1951 Cal 
149 (I). An examination of these and other 
cases would show that they deal with payments 
made for the purposes of increasing profits or 
minimising expenses or for buying off a competi¬ 
tor or for effecting a price control. 

(12) In cases like — ‘Guest Keen & Nettlefolds 

v. Fowler’, (1910) 1 K. B. 713 (J); A. I. R. 1947 Lah » 
82 (G), expenditure incurred for avoiding pnco 
competition & for increasing profits was held to be 
revenue. Similarly in cases like — G. Seammeli 
& Nephew Ltd v. Rowles’, 1940-8 I. T. R. Suppl. 

41 (K), — ‘Noble v. Mitchell’, (1926) 11 Tax Cas 
372 (L), —‘(1932) 16 Tax Cas 253 (C) ‘Anglo Persian 
Oil Co. (India) Ltd. v. Commr. of Income Tax, 
1933-1 L T. R. 129 (Cal) (M), payments made to 
avoid losses have been held to be revenue expen¬ 
diture. In both these categories of cases the ba¬ 
sis for the decision appears to be to facwtate the 
earning on of the business in a more profitable 
manner than would have been the case if the ex¬ 
penditure had not been incurred. Such payments 
have been allowed as revenue expenditure as they 
were not incurred to secure an asset, but to en¬ 
able the business to continue and make peater 
profits. There is yet another category of cases 
where expenditure Is incurred to buy off a cor^ 
petitor altogether, in which the expenditure has 
been treated as of a capital nature There may 
be other cases which fall into other category 
but we do not propose to examine allsuch cases 
which are not immediately germane to the point 

at issue before us. > 

(13) We will now consider the c f se ^,^ e ^ ^ y ure . ^ 
learned Advocate for the appel ant which.areMOT 
ed in support of the expenditure bemg treagj 
as revenue expenditure. In — A. I. R- 19 - 6 

414 (H). where a firm ° f exchange broJ^sP 
chased the goodwill of another slm ar fgm ^ 
ther with the four seats in the Calcutta E** W 
Brokers Association on payment of annuity ln 
cordance with the terms specked with 
ing firm which agreed not to work as an e ^ 

broker or compete with the transferee firm itwas 

held by Das and Mukherjee, JJ.. that the paym 
of the annuity was a revenue expenditure, cna- 
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kravartti, J. in — ‘Assam Bengal Cement Co. 
Ltd v. Commissioner of Income-tax, West Ben¬ 
gal', A. I. R. 1953 Cal. 368 (N> observed with re¬ 
ference to this case in the following words: 
“With great respect I confess the reasoning of 
the decision is not at all clear to me, because 
after referring to a large number of Indian and 
English cases and particularly to — ‘Collins v. 
Joseph Adamson k Co’, (1938) 21 Tax Cas 400 

(O) and — ‘Associated Portland Cement Manu¬ 
facturers Ltd. v. Kerr’, (1946) 27 Tax Cas 103 

(P) the learned Judges distinguish them and 
place their own decision on the sole ground 
that the payment of the annuity was contin¬ 
gent upon the receipt of brokerage from Ralli 
Brothers. What the last circumstance had to 
do with the payment, as made by the transferee 
firm, being of a capital or revenue nature is not 
easy to see. But, in any event even if the de¬ 
cision be right I feel in no way embarrassed by 
it in deciding the present case, where the pay- 

• ment is not to a person previously engaged in 
the same line of business, in consideration of 
his withdrawing therefrom”. 


We are in respectful agreement with these obser¬ 
vations end at any rate in our view that decision 
is an authority on the facts of that case. In ‘AIR 
1951 Cal. 149 (I) one is not able to glean the full 
facts upon which the decision rests. Banerjee 
J., observed at page 150 that the payment was 
made to keep the competitor out of the area 
where the assessee was carrying on its business 
None of the leading cases upon the subject was 
considered by the learned Judges and the tests 
laid for distinguishing capital expenditure and re¬ 
venue expenditure do not appear to have been 
ioo^^ Cre ^‘ ^ le * earne d Judge observed at page 

</‘It f not possible to lay down any hard and fast 
^ ™ le for distinguishing a capital expenditure 
from revenue expenditure. There is no stand¬ 
ard for making the distinction, except the stand¬ 
ard set up by the prudence and experience of 
merchants. But so far as this case is concern¬ 
ed we are not troubled with the distinction. 
In our view, the case is plain”. 

observations, with great respect, one 
Batter the basis underlying the de¬ 
cision although later on, it appears from the ob- 

cnr^nT 5 Hi? 1 the amount s Paid not being in- 

acquiring an asset and for keep- 
a £° mpetitor out of the area, they were treat- 
, 11 111 our view - not safe to de- 

t h. e nat }»e of an expenditure for the pur- 
flscal >aws on the prudence and expert- 
ence of merchants. In this regard, it will not be 

Crpf>no P \T C( n t0 Ci M the apt obse rvations of Lord 
Greene, M. R. i n the case of — ‘Associated Port 

Manufacture rs Ltd. v. Commissioner 

(1947) 27 Tax Cas ”1 at page 

“L?* Shf the manner ^ which 

a turner might treat his asset in his account hooks 

or balance sheet and the manner in which for 

$ ’sr s of the fiscai iaw ii has to bUrSitS 

not ^ ltem of expenditure is to 
mlisten d m.„ ° f j 1 1 r ® venue or capital nature 
S i S £ nd 1 f l deed in the majority of 
I _f h *5“ ld have thought, depend upon the 

raeSs n! 85561 the rlght acquired by 
of that expenditure. If it is an asset 

S i £mce P sK y thP PP t^ rS f f a capltal asset in the 

But it t u at . ls an end of the matter. 

But it must never be forgotten that, an asset 

anri proper . ly a? d Q ui te correctly appear 

and only appear in the balance sheet as an 
asset, may be acquired out of revenue. There 


is nothing in the world to force a company or 
a trader who buys a capital asset to debit the 
cost of it to capital. Conservatively managed 
companies every day pay for capital assets out 
of revenue, if they are fortunate enough to have 
the revenue available. It is, therefore, no suffi¬ 
cient test to say that an asset has been paid 
for out of revenue, because the consequence does 
not by any means necessarily follow that it is 
an asset of a revenue nature as distinct from a 
capital nature. Similarly, there is not hing to 
prevent a company or a trader who has acquir¬ 
ed a capital asset from refraining from placing 
any value on that asset in his balance sheet”. 

(14) The facts in the case of — * R. S. Munshi 
Goolab Singh & Sons v. Commr. of Income tax, 
Lahore", (G) are distinguishable from the facts 
of this case. There the business was not starts 
ed or acquired by the Kartha of the assessee joint 
family and he had incurred no expenditure in ac¬ 
quiring the concern. The arrangement which the 
printing press owned by the assessee firm made 
with the rival company of Messrs. Feroze Din 
and Sons and Messrs. Attar Chand Kapoor & 
Sons respectively was to secure full time work 
for the assessees press and in the interests of its 
business the assessee arrived at an arrangement 
with his competitors and persuaded them to quote 
uniform prices in the tenders given to Govern¬ 
ment for printing and publishing work, in order 
to keep the press going by securing work so that 
it may show substantial turnover and thus earn 
profits after meeting the expenses of establish¬ 
ment and other costs incidental to the trade which 
were appreciably more than those of its competi¬ 
tors. On these facts, it was held by Mahajan, 
J., that the expenditure was in the nature of re¬ 
venue expenditure. After examining the various 
cases and citing the observations of Viscount Cave, 
L. C. in the — "British Insulated Cables and Halcs- 
by v. Atherton". (B> the learned Judge observed 
"at page 90." that the expenditure was not made 
once and for all and with a view to bringing in¬ 
to existence an asset or advantage for the endur¬ 
ing benefit of the trade. The expenditure was 
of a recurring nature arising in the course of the 
trade, only incurred with a view to enhance the 
annual profits and with no other purpose or ob¬ 
ject in view. 


(15) It may be convenient at this juncture to 
examine the case of — "A. S. Alaganan Chettl v. 
Commissioner of Income tax, Madras’, 3 T. L C. 
44 (Mad) (R) where the assessee who was a carry¬ 
ing contractor paid Rs. 12.000/- to a rival contrao- 
. tor to induce the latter not to compete with him 
which resulted in his obtaining the carrying con¬ 
tract at a rate higher than the previous year, en¬ 
abling him to make larger profits. It was held 
by Coutte Trotter, C. J., Beasley & Madhavan 

that the P*y*“nt of this sum of Rs. 
12 , 000 /- was not a permissible allowance under S. 
10 ( 2 ) (Lx) (now corresponding to S. 10 ( 2 ) (xv), 
Indian Income-tax Act. 

(16) This case is certainly an authority for the 
proposition that even though a sum of money has 
peer * e , xpen ded to shut off a competitor which 
resulted in increased profits to the assessee. the 
amount so spent has been treated as a capital ex¬ 
penditure. This being the conclusion in the case, 
there would appear to be apparent conflict with 
the conclusions arrived at by Mahajan, J., in — 
R, S. Munshi Goolab Singh’s case (G)\ although 
the teste applied in both the cases have been 
drawn from some of the same leading authorities. 

^ ^ these two cases ar « distin- 
guishable and that in fact no conflict does arts* 
in Munshi Goolab Singh’s case (Gy as has al- 
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ready been seen the arrangement was for price 
control and for ensuring that profits are made. 
Mahajan, J., ‘at page 87’ observed that the expen¬ 
diture incurred is in the nature of an annual 
business expenses incurred to run the press to its 
full capacity. The manner in which this object 
was sought to be achieved was for the assessee to 
enter into an arrangement with the competitors 
for procuring the printing contracts which were 
necessary to keep the printing machines work¬ 
ing and meet the working expenses and if 
need be to make profits. This, in our 
view, is quite different from the case where 
an amount has to be spent in order to buy off a 
competitor as a ‘sine qua non’ for obtaining a con¬ 
tract, which yields profit. The amount so expend¬ 
ed is apart from the amount to be spent for work¬ 
ing the contract once it is acquired. Supposing 
the management spends monies in procuring a 
device or a machine which reduces cost of produc¬ 
tion and thereby increases the profits, is the 
money so spent capital expenditure or revenue 
expenditure even though the amount may be paid 
from the revenue account itself? The answer to 
this question both on authority and principle ap¬ 
pears to be that it is a capital expenditure. If 
expenditure incurred in acquiring such an asset 
or advantage which has the object of increasing 
profits can be treated as capital expenditure, then 
the buying off of a competitor with a view to 
eliminating him from the field of business for ac¬ 
quiring a right the exercise of which earns profits 
is an advantage enduring to the trade, in the 
sense that it endures as long as the contract en¬ 
dures, and as such should be deemed to be a ca¬ 
pital expenditure. In the instant case there is 
no question of any established business between 
these assessees as in the case of ‘Munshi Goolab 
Singh & Sons (G)\ The assessees stated in their 
petition before the Commissioner, Excess Profits 
Tax that it is always common in abkari contracts 
that the prospective bidders meet at the last mo¬ 
ment and form and constitute themselves into an 
amalgam for carrying on the business provided 
they are successful in obtaining the contracts. In 
other words, individuals either tender for the con¬ 
tracts singly or along with other potential bidders 
as partners or buy off the most dangerous com¬ 
petitor with a view to securing such contracts 
whichever is advantageous. The very fact that 
the assessees tendered together for liquor and tried 
to set up a partnership between themselves and 
another person for toddy business would show that 
their modus operandi is to tender for toddy or 
liquor business in any particular district and in 
order to acquire it, buy off any potential competi-* 
tor in the district where such tenders are given 
by agreeing to give a share in the profits to him. 
As we have already said there is no proof that the 
assessees carried on an established business to¬ 
gether so as to raise an inference that the buying 
off of a competitor could be deemed only for the 
purpose of increasing their profits and bring it 
within the group of cases which treated such pay¬ 
ments as a revenue expenditure. They buying 
off of a potential competitor in the circumstances 
set out above, did confer an advantage on the 
assessees and was an expenditure which acquired 
an asset for the purposes of earning profits. 

(17) To apply the illustration analogous to that 
given by Lord Cave in — John Smith & Sons v. 
Moore (A)* to the fact: of this case, it would ap¬ 
pear that if each year T. have to spend Rs. 50U/- 
in order to obtain a contract which bring me a 
profit of R r . 1000/- the profits are not Rs. 500/- 
but Rs. 1000/- and Rs. 500/- spent in getting tne 
contract is to be treated as the capital expendi¬ 


ture. It would make no difference if that Rs. 
500/- is spent in the initial outlay or in buying 
off a competitor or for any other like purpose 
which has as its object the procuring of the con¬ 
tract. In the case of 4 (1938) 21 Tax Cas 400 (0)’ 
a trade association of which the company was a 
member had bought the business assets of a mem¬ 
ber of the association with a view to prevent it 
from being acquired by an outside firm which was 
not a member of the association. The associa¬ 
tion when it acquired the business in question 
closed it down and got rid of the assets. The 
share in cash which the company obtained was 
the subject matter of the question at issue, the 
question being whether it was a profit which 
ought to be brought in for tax purpose. Law¬ 
rence, J., dealing with the case of — ‘Southwell 
v. Sevill Brothers Ltd.,’ (1900) 4 Tax Cas 
430 (S) referred to by the Solicitor-General in 
support of his contention that in order that the 
expenditure should be of a capital nature, it is 
not necessary that there should be any tangible 
asset created by the expenditure, observed at page 
409: 

“From that case I think it may be deduced that 
you cannot test the question whether the pay¬ 
ment ;s properly a capital or a revenue payment 
by seeing whether it can be shown to be pro¬ 
ductive. Nor do I think that the argument of 
Mr. King, that what was produced by the ex¬ 
penditure in the present cases was impalpable 
or intangible or incalculable, is a sound argu¬ 
ment for holding that it must be treated as of a 
revenue nature. In fact, in both the present 
cases the payments which were made had, as a 
result the removal or the prevention of a trade 
competitor, who would not have been subject 
to the rules of the association. In my opinion, 
those payments created for the members of that 
association advantages of an enduring nature, * 
and, I think, of such an enduring nature as pro¬ 
perly to be treated as capital, and not to be 
treated as revenue*’. 


Lord Greene, M. R. in the case of — ‘Associated 
Portland Cement Manufacturers Co., Ltd. v. Com- 
missioner of Inland Revenue (Q)’, citing with ap¬ 
proval the above dictum observed that the buying 
off a potential competitor improves the value 01 
the goodwill and thus brings into existence an 
advantage. It would appear from all these cases 
that the approach to the question whether an ex¬ 
penditure is of a capital nature depends on wne- 
ther an advantage or right of an enduring nature 
has been secured which is necessary for carrying 
on of the business and not for earning proius- 

(18) Their Lordships of the Privy Council in 
— ‘AIR 1937 P. C. 139 (E), dealing with a c&~e 
where the appellant company had taken oyer tne 
obligation to make certain payments to thirdpw 
ties as part of a transaction whereby they acqinr- 
ed the agency business from Tata Sons Ltd., ob¬ 
served at page 209: 

“They were certainly not made in the P r0 5®ff 
earning their profits; they were not P a y® e “ l < 
to creditors for goods supplied or services render 
ed to the appellants in their bus ness; they cua 
not arise out of any transaction in the condu 
of their business. That they had to make those 
payments no doubt affected the ultima y* 
in money to them from their businessbu 
is not the statutory criterion. They must h 

taken this liability into account when they ag^ 

ed to take over the business, ^ ^ en 

ligation to make these payments was undeija i 

by the appellants in consideration of then 
quisition of the right and opportunity to earn 
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profits, that is, of the right to conduct the busi¬ 
ness and not for the purpose of producing pro¬ 
fits in the conduct of the business". 

(19) Their Lordships made distinction between 
this case where the assignees had to undertake a 
liability of the assignor as a part of the assign¬ 
ment to pay to third parties some amounts which 
were quite independent of any profits earned and 
the case of — 'Pondichery Railway Co. v. the Com¬ 
missioner of Income-tax Madras’, A. I. R 1931 
P. C. 165 (T) where profits had first to be earned 
and ascertained before any sharing took place. In 
the last mentioned case the Pondichery Company 
had to pay half of its net profits to the French Co¬ 
lonial office which it tried to deduct as an expen¬ 
diture under Section 10 . Indian Income-tax Act. 
Lord Macmillan put the whole matter tersely ‘at 
page 170' in the following words: 

“A payment out of profits and conditional on 
profits being earned cannot accurately be des¬ 
cribed as a payment made to earn profits. It 
assumes that profits have first come into exis¬ 
tence. But profits on their coming into exis¬ 
tence attract tax at that point and the revenue 
is not concerned with the subsequent applica¬ 
tion of the profits.’* 

Mr. Rangachari for the Excess Profits Tax Com¬ 
missioner argues that on this basis also, since the 
amount payable to Ramagoud is to be determined 

1*/^ rence t0 P rofits which must first be 
earned, the expenditure cannot be allowed as de¬ 
duction. We think this contention to be sound. 

ai) P ear ? *° us that on an application of 

thp o Jr reSaid . P nn( r iplc * s 10 the f£ct5 of this case, 
file f£ D° ment t0 &ive three annas share of the pro- 

J a Thf 0rder to st °P from com- 
K £ mr nrT° n 15 not r “ n expenditure laid 
“ part of the Process of profit earning, but 

of th? h.SfT exp t nditure for acouisition 

In She5 wS wh,c £ profits were ex Pected. 
m other words the amount agreed to be paid was 

bu wnft ary f0r th f carr 5’ in S out of the contract 
f U e ? 0btain the contact itself. 

vaStaee ° f the initial asset or ad- 

tff endured as lon ? as the contract or 

he earning asset or advantage lasted. This is 

& 2S&S2 fo ^ d by ** « 2 Si£ 

shared th w.VrfL th8t the losses were not to be 
prtociDle 2 h ev ? n the application of the 
EX ^ F 1 ? 'Pondichery case (T)’ 

necLar^ mto existence which is a 

thev I ? d ^ on tor payment to Ramagoud 

This ludtrmpnf Jin . nis . s of the reference, 
judgment will govern both the references. 

B/D.R.R. Reference answered. 
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MANOHAR PERSHAD AND SIADAT 
ALI KHAN JJ. 

Government. Said, “ ,, • AppeUa “ l »• Hyderabad 

hSmm? APPeaI N °- 1416 0£ 1861 - 52 . D/- 
* aer' 1860 ’’ & 364 ~ i" 

™fre the case of the prosecution is that 

x"c.r« b n?“ d ! 


charge under S. 364. AIR 1947 Cal 35; AIR 
1945 Cal 42; AIR 1940 Cal 561, Foil. 

(Paras 3, 4) 

Anno: P. C., S. 364 N. 1. 

Gopal Krishnia, for Appellant; Mohd. Mir?a, 
Govt. Advocate, for the Govt, of Hyderabad. 

CASES CITED : 

(A) (’47) AIR 1947 Cal 35: 47 Cri LJ 680 
<B) (’45) AIR 1945 Cal 42: 46 Cri LJ 557 
(C) (’40) AIR 1940 Cal 561: 42 Cri LJ 285 

JUDGMENT : This is an appeal in a crimi¬ 
nal case. The District and Sessions Court, 
Medak, by judgment dated 18-10-1950, has con¬ 
victed and sentenced the accused Kalapopla 
Saidulu s/o Yelladu, to five years’ rigorous 
imprisonment under s. 301 of the Hyderabad 
Penal Code corresponding to s. 364, Penal 
Code. We have heard the arguments of the learn¬ 
ed Counsel for the accused Shri Gopal Krishnia 
and the learned Senior Government advocate, 
Snn Mohd. Mirza. 

(2) The facts alleged by the prosecution are 
that on 21-1-1949, in the village of Karvapalli, 
Miryalguoa Taluqa, Nalgonda District, one 
Venkates'.var Rao, a Congress worker was for¬ 
cibly abducted by the accused and his 
comrades five i n number and that the said 
Venkateswar Rao was never heard of again. 
On these facts, the prosecution charge-sheeted 
the accused under Ss. 125, 301 and 243, Hydera- 
bad p ® na L Code : corresponding to Secs. 149, 
364 and 302 of the Indian Penal Code. Six wit¬ 
nesses were adduced by the prosecution. P 
w o 1 • ls .u th ? Investigating Officer, P. 
W. 2 is the informant and P. W. 3 is 
me Patwan of the village, who has deposed 
that Venkateswar Rao was not heard of since 

^t£ aS J 0 I 7 bly abducted - P- Ws. 4, 5 and 6 
Kotia, Kankamma and Yellia have been ad- 

S!t- as e y^ vl tpesses to the fact of physical 
ShS? D ‘ . We bave , carefully considered the 
whole record The learned District and Ses- 

nf 0 I tL J '^ ge A haS K h f 1 l that L there is no evidence 
of the murder but that the abduction of Ven¬ 
kateswar Rao has been proved and he has 
therefore, convicted and sentenced the accused 
under Sec. 301 of the Hyderabad Penal Code. 

(3) The Jearned Counsel for the accused 
has argued that this conviction and sentence 
is wrong , n law. He has cited the marginally 

erar’ Tip 1 Sheikh v. Em£ 

eror, AIR 1947 Cal 35 (A); — 1 Hiatulla 

$SSr a V Vi I S Per0 ^ AIR 194 ^ ^al 42 (B)-^ 

Nath 4 V L Em P eror ’> AIR 1940 Cal 561 
!t has t . been held that when the 
durtJ? f hi Prosecution is that the person ab- 
ducted has been murdered by the abductor, 

0 ? 5L 1S I n n d 0 ian C °^„SV 0 h |e. char8e U ° der s ' 364 

prorvxsiHn “W** 1 ®* agree with the above 

viot^ U o^ 0f a t w> and in the resu lt. the con- 
viction and sentence of the accused is set 

“‘? e S 301, Hyderabad Praal Cod? 

*, acts ot tl *e case reveal that the ao- 

we conS R 8rt in , unlawful assembly. Hence 
we convict him under S. 122, Hyderabad Penal 

Code a C n°I resp °/l ding t0 s - ^5, Indian Pena! 
Code, and as the accused has already served 

IT /ears' imprisonment, he may be E 2 
other°offenc«! "*■ »•*«* *W» 

/V.S.B. Ordered accordingly. 
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MOHD. AHMED ANSARI AND 
JAGANMOHAN REDDY JJ. 

Vithal Reddy Rangareddy, Petitioner v. Hyd. 
Govt, through the Commr., E.P.T., Respondents. 
Petn. No. 352 of 1359F., D/- 27-2-1953. 

(a) Income-tax Act (1922), S. 13—Method of 
accounting — Value of closing stock — (Hyde¬ 
rabad Excess Profits Tax Regulation (1355 F.), 
S. 9). 

If a particular method of accounting has 
been employed by the assessee, the Excess 
Profits Tax authorities are bound to accept 
that method of accounting unless by that 
method the true income, profits and gains 
cannot be arrived at. Having adopted a 
regular method of accounting the assessee 
cannot be allowed to change it or depart 
from it for a particular year or for part of 
that year or in respect of a particular tran¬ 
saction. AIR 1933 PC 198 (2), Rel. on. 

(Para 2) 

It is obvious that the closing stock of a 
year is the opening stock of the next year 
and the assessee is free to adopt his own 
method of accounting. He may instead of 
valuing the stock at cost price or market 
price whichever is lower, regularly employ 
the method of valuing at cost both at the 
beginning & at the end of every year, irres¬ 
pective of any fluctuations in the market 
value or only at market value irrespective 
of the question whether such valuation is 
higher than the cost. But if a trader puts 
into his account one value at the end of any 
accounting year, he should open the next 
year with the same value, as otherwise, a 
true state of affairs cannot be ascertained. 
Case law referred. (Para 4) 

Anno: Income-tax Act, S. 13 N. 2, 3. 

(b) Income-tax Act (1922), S. 66 (2) — Order 
for stating case — (Hyderabad Excess Profits 
Tax Regulation (1355 F.), S. 48(3)). 

Where on undisputed facts the proposi¬ 
tion pf law arising therefrom is well settled, 
it would be otiose to direct the Commis¬ 
sioner to state a case. (Para 4) 

Anno: Income-tax Act, S. 66 N. 4, 10, 16. 

B. Subbarayudu, for Petitioner; N. Narasimha 
Iyengar, for Respondents. 

CASES CITED: 

(A) (’33) AIR 1933 PC 198 (2): 1933-1 ITR 219 
(PC) 

<B) (’25) AIR 1925 Mad 1242: 48 Mad 836 

(C) (’30) AIR 1930 PC 56: 57 Ind App 21 (PC) 

(D) (’39) AIR 1939 Cal 559: 1938-6 ITR 733 

(E) (’46) AIR 1946 Mad 314: 1946-14 ITR 110 

(F) (’49) AIR 1949 Mad 580: 1949-17 ITR 1 
<G) (’53) AIR 1953 Mad 20: 1952-22 ITR 125 

ORDER: This is a petition under sub-s. (3) 
of S. 48 of the E. P. T. Regulation for directing 
the Commissioner to state a case upon the 
following two questions: 

(1) Whether the assessee is not entitled to put 
the market price on his closing stock and 
declare a loss if the market price showed 
a fall from the purchase price and whe¬ 
ther it can be rejected by the Excess 
Profits Deputy Commissioner as notional? 
<2) Whether the Excess Profits Tax Officer & 
the Deputy Commissioner can estimate 
the profit on improper grounds and guess 
work and impose a flat rate ignoring 
evidence on record? 


The learned Advocate for the petitioner wishes 
to press only the first of these questions, as such 
this order will be confined only to that question. 

(2) It is admitted by both sides that certaia 
cotton seeds were purchased by the assessee 
prior to the V C. A. P. which was valued at 
the close of the IV C. A. P. at cost price. In 
the V C. A. P. the stock was opened accordingly 
at the cost price and the assessee valued the 
closing stock at the market rate which was 
lower than the cost price. The Excess Profits 
Tax authorities disallowed this method of valua¬ 
tion in view of the fact that in the previous 

C. A. P. the method adopted by the assessee was 
to value the opening and closing stock at cost 
price. Section 9, Hyderabad Excess Profits Tax 
Act, corresponding to S. 13, Indian Income Tax 
Act, states that 

“profits shall be computed for the purpose of 
this Act in accordance with the method ol 
accounting regularly employed by tht 
assessee.” 


If a particular method of accounting has been 
employed by the assessee, the Excess Profits 
Tax authorities are bound to accept that method 
of accounting unless by that method the true 
income, profits and gains cannot be arrived at. 
Having adopted a regular method of accounting 
the assessee cannot be allowed to change it or 
depart from it for a particular year or for 
part of that year or in respect of a particular 
transaction. 'Feroz Shah v. Income Tax Commr. 
Punjab’, A. I. R. 1933 P. C. 198 (2) (A). It was 
stated by Sir Coutts Trotter C. J., in the case 
of — ‘Commr. of Income-tax Madras v. Chen- 
galvaroya Chetti’, AIR 1925 Mad 1242 at p. 1243 
(B) that the accepted rule is that the assessee 
in crediting the closing stock figure is to take 
either the cost price or the market value which¬ 
ever be the less—a provision obviously intend¬ 
ed to be in favour of the trader and whic* 
enables him more evenly to distribute his loss. 
Lord Buckmaster in the case of — ‘Commr oi 
Income-tax, Bombay v. Ahmedabad New Cotton 
Mills Co., Ltd.’, AIR 1930 PC 56 (C) made cer¬ 
tain pertinent observations which explain fuw 
the basis upon which the opening and closing 
stock has to be dealt with. He observed: 

"The method of introducing stock into eaca 
side of a profit and loss account for w 
purpose of determining the annual profits l 
a method well understood in commercial cir¬ 
cles and does not necessarily depend upon 
exact trade valuations being given to eacn 
article of stock that is so introduced. The one 
thing that is essential is that there should be 
a definite method of valuation adopted whick 
should be carried through from year to year, 
so that in case of any deviation.from.strict 
market values in the entry of the stock at 
the close of one year it will be rectified by 

the accounts in the next year.... u tne 

method of altering both valuations is no* 

adopted it is perfectly plain that the profit 
which is brought forward is not the real one 
It may be more or it may be less 1 , but i has 
no relation to the true profit if the stock >s 
valued on one basis when it goes out withou 
considering the value of the stock when t 
comes in. When, therefore there is unow 
valuation at one end, the effect is t 
both a smaller debit in respect of the st^* 
introduced into the next account and a ' 3 * 
sum for profits realized by the sal.ft 
in market values being immediately reu ^ 
in the price obtained for the jgoodsthat 
sold; in these circumstances to contend 
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there should be undervaluation at one end 
and not at the other is to raise an argument 
which their Lordships cannot accept.” 

(3) In the case of — ‘Chouthmal Gopalchand 
In re’, AIR 1939 Cal 559 (D) Derbyshire C. J. 
who was delivering the judgment of the Bench 
after citing the above observations of Lord 
Buckmaster, held that when an assessee had 
adopted a system of valuation at cost price at 
the end of every year and opening of the next 
year the cost price of the assets must be taken 
to have been their value at the beginning of 
the account year. He further observed : 

“In my opinion, as this stock was at all pre¬ 
vious times valued at cost price and was 
brought into the balance sheet at the begin¬ 
ning of the year at its cost price, then when 
it was taken out of the assets of the com¬ 
pany, it also should be valued in the same 
way at the cost price. The system of valua¬ 
tion which the assessees contend for would, 
it appears to me, have the effect of bringing 
into the accounts of the year a loss in res¬ 
pect of this stock which had not occurred 
during the year." 


Hyderabad 251 


Lionel Leach C. J. and Patanjali Sastri J., in 
— Commr. of Income Tax, Madras v Viswes- 
waradas Gokuldas’, AIR 1946 Mad 314' (E) and 
Rajamannar C. J. and Yahya Ali J. in - 

, of lnco , I P e Tax and Excess Profits 
h madras v. Messrs. Chari and Ram’, AIR 
1949 Mad 580 (F) have also held similarly. In 

4 . Case asse ssee, a merchant, 
adopted as the method of accounting for in- 
P^POses the practice of valuing his 
!“ cks t at the cost price both at the beginning 
?qqe a L the end of th e year. In the Samvat year 
v the assessee opened the account with 
stocks valued at cost price and closed it with 

much U hiXr & tb the ,. market Price which was 
Tax h OffifJr the , c ? st P^e. The Income 

hot i?/F u first accepted it for the said year, 

dls ? ove red his mistake revis- 
the b?sk if tRa" an , d a ? sessed the assessee on 

the hpplnn^™ C °i l pnce of the stock both at 
,, g, and at the end of the vear 

to h £ total t?d * n th ? addition of Rs. 24,855/- 
thafbfn^i *. ncome - 11 was held on these facts 

ctst ?ric? e wiF 


value or only at market value irrespective of 
the question whether such valuation is higher 
than the cost. In our view it is quite certain 
and indeed clear law that if a trader puts into 
his account one value at the end of any ac¬ 
counting year, he should open the next year 
with the same value, as otherwise, a true state 
of affairs cannot be ascertained. The peti¬ 
tioner’s Advocate seeks to draw a distinction 
on the facts of this case and contends that 
since the Excess Profits Tax Act was not ex- 
tended beyond the V C. A. P. the assessee was 
entitled to close the stock at the market value, 
notwithstanding the fact that in the previous 
years he had valued the opening and closing 
stock at cost price. This according to him is a 
question of law upon which we should ask the 
Commissioner of E. P. T. to state a case The 
distinction which is sought to be drawn by him 
is a distinction without a difference. Once it 
ls admitted that the method of accounting 
which has been followed, is the one upon which 
tne assessment has been based, then the ques¬ 
tion whether the V C. A. P. is the last taxable 
year or the E. P. T. Act has not been extended 
further, is not material and does not in any 
? T ? ect the manner of computation of pro- 
fits Where on undisputed facts the proposition 
of law arising therefrom is well settled, it 
would, in our view, be otiose to direct the Com¬ 
missioner to state a case. In this view of the 
matter, we think no useful purpose will be 
served by directing the Commissioner to state 
a case. The application is, therefore, dismissed 
with costs. 

B/D.R.R. Application dismissed. 
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PALNITKAR J. 


. Gayam Arugoba Reddi and others, Pett. 
tioners v. Maniklal Gupta, Respondent. 


unsSd I stick W fn f t r ° af [ emember that the value of 

sviHHErls— 

computed. The establishpHn-.v 01 - , loss ? s are 
mercial accounting requires that^n^f^i C0I !?r 
^ and loss account of a merchant or ,- n th profit 
facturer’s business, the value of 
in hand at the beginning and at thp 

accounting year should be entejSl Sclt 

market pnce whichever is lower Tt i* k • r 
that the closing stock of a S i-Tthf ° bvi ? us 


Revn. Petn. No. 345/4 of 1952, D/- 24-11-52 

Jr C ■ ( ? 908) - 0 17 Rr. 2 and J - 
Hearing \ meaning of. 

was stayed and kept 
pending for a certain date, awaiting result 
of earlier suit, it cannot be dismissed for 
default because the adjournment was ‘sine 

7®' (Para 1 ) 

Anno: Civil P. C. O. 17, R. 2, N. 6. 

Rai Harinarayanlal, for Petitioners. 

CASE CITED: 

(A) (’36) AIR 1936 Lah 280: 161 Ind Cas 790 


,^ RD o ER; . The short point to be decided in 
revis {on petition j S whether the lower 

SJJX 1 Th d < ha , Ve dlsm i ssed the case for de¬ 
fault. The facts are that the plaintiff’s suit 

d« s S,^ the lower Court as per orter 

Cii? P* 1 ^*^in 1 Und6r } he Provisions of S. 10, 
Civil P. C. in view of another case between 

the same Parties that was pending in the Court 
of the Sub-Judge, at Hyderabad. The lower 
Court on 4-12-1951 while ordering the stay of 
the suit stated that the suit be kept pending 

b°efSl' 19 t 5 hp a 5 d K th T e / esul i ot ^ suit Pending 

before the Sub-Judge be awaited pArtip«? 
fh l hi T t date suit Pending before 

a » -fiS 

question to be decided is whether 4-1-1952 waa 
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fixed for the hearing of the case. I am of 
the opinion that the case was not fixed for 
hearing. It was only adjourned 'sine die’ in 
order that the result of the suit pending before 
the Sub-Judge be known after which only 
according to the orders of the lower Court 
passed on 4-12-1951 the Court would fix a date 
for hearing. Manohar Dass v. Birandari 
Sheikhupurain’, AIR 1936 Lah 280 (A), it was 
held that by the hearing of the suit is meant 
the hearing at which the Judge would be 
either taking evidence or hearing arguments or 
would have to consider the question relating 
to the determination of the suit which would 
enable him to come to adjudication upon it. 
It is clear that 4-1-1952 was not fixed for 
considering any question relating to the deter¬ 
mination of the suit in the lower Court. The 
order for dismissal for default is, therefore, 
incorrect. It must be set aside. I accordingly 
set aside the. said order, direct the lower 
Court to take the suit on its file and proceed 
according to law. Costs will abide the result. 

C/H.G.P. Order accordingly. 


A. I. R. 1953 HYD. 252 (Vol. 40. C. N. 126) 
MOHD. AHMED ANSARI AND 
JAGANMOHAN REDDY JJ. 

Kayani & Co., Petitioner v. Commr. of Sales 
Tax, Respondent. 

Petn. No. 302/5 cf 1952-53, D/- 18-3-1953. 

(a) Sales Tax — Hyderabad General Sales 
Tax Act (14 of 1950), Sch. I Item 3 — ‘Bread’, 
meaning of — (Interpretation of Statutes — 
Intention of Legislature) — (Words and Phrases 
— Bread.) 

When the Legislature uses a term relating 
to any article of food, the Court must con¬ 
strue it in the sense in which it is under¬ 
stood in this country and not e! cwhere. 

In fact bread which is commonly 1 belled 
as a loaf of bread in European countries has 
a particular name in this country and is 
called a ‘double roti’ thereby distinguishing 
it from ordinary ‘roti’ which is synonymous 
with a loaf of bread. ‘Bread’ includes all 
forms or kinds of bread which is prepared 
by moistening, kneading, baking, frying or 
roasting meal or flour with or without the 
addition of yeast, leaven, or any other sub¬ 
stance for puffing or lightening the articles. 
Therefore, shrimal and tanure-ki-roti is 
exempt from sales tax within the meaning 
of the Hyderabad General Sales Tax Act. 

(Para 2) 

(b) Sales Tax — Hyderabad General Sales 
Tax Act (14 of 1950), Sch. I, Item 1 — ‘Form’ 
meaning of — (Words and Phrases — Form). 

Articles prepared from exempted goods 
are not exempt. The word ‘form’ connotes 
a visible aspect such as shape or mode in 
which a thing exists or manifests itself, 
species, kind or variety. Rice in all forms 
would mean all kinds or variety of rice or 
species of rice, such as broken rice, kichidi 
rice, pichodi rice or rice flour etc. ‘Rice’ in 
item No. 1 of the exempted articles in Sch. 

1, Hyderabad General Sales Tax Act dealing 
with cereals therefore means cooked rice or 
Biriyani or polao. AIR 1952 Hyd 191 and 
Misc. Petns. Nos. 56 of 1951 and 106 of 1951 
(Hyd.), Ref. (Para 3) 

Seethal Pershad, for Petitioner; N. Narsimha 
Iyengar, for Respondent. 


CASES CITED: 

(A) (’52) AIR 1952 Hyd 191: ILR (1952) Hyd 

757 

(B) ('51) Civil Misc. Petns. Nos. 56 of 1951 and 

106 of 1951 (Hyd.) 

JAGANMOHAN REDDY J.: This is a petition 
for the issue of an appropriate writ under Art. 
226 of the Constitution directing the Sales Tax 
Commissioner not to collect tax on (a) double 
roti, Parata and Shirmal, (b) on cocked rice 
and (c) milk, milk products and (d) fresh eggs. 
The Advocate for the petitioner confines his 
case to the first two items only as it is said 
that the Sales Tax Commissioner has accepted 
the exemptions of item Nos. (c) and (d). Even 
with respect to item No. 1, it appears from the 
return made by the assessee which is shown 
to us by the learned Advocate for the Commis¬ 
sioner that exemption has only been claimed 
with respect to double roti, shirmal and Tanur- 
ki-roti, but parata has not been shown in the 
statement. The exemption claimed is under item 
3 i.e. bread and item 1 i.e., ‘all cereals and 
pulses including all forms cf rice (except when 
sold in sealed containers)’ of Sch. I, Hyderabad 
General Sales Tax Act, (14 of 1950). 

(2) The first question that falls for deter¬ 
mination is whether double roti, shirmal, parata 
and chapathi etc. can be called bread. The 
learned Advocate for the respondent states that 
except for double roti, the other articles are 
not covered by the term bread. He contends 
that bread which is the same as ‘double roti’ is 
prepared in the manner described in the Webs¬ 
ter’s International Dictionary, that is, it is an 
article of food made by baking the dough 
which is treated in some way to render it light 
or porus, as by mixing it with yeast or leven 
or baking powder. We are unable to accept this 
contention nor are we prepared to presume that 
the Legislature intended by the use of the word 
‘bread’ in item 3 of Sch. I to exempt only that 
article of fcod which is prepared in European 
countries in the manner described in the dic¬ 
tionary. On the other hand, a reference to the 
Oxford Dictionary would show that in all Euro¬ 
pean languages bread originally meant piece, 
•bit’, ‘fragment (frustum)’, which later has pas¬ 
sed through the senses of ‘piece of bread, 
‘broken bread’, into that of 'bread as a sub¬ 
stance; while at the same time the original word 
for ‘bread, loaf, panis’ has been restricted to 
the undivided article as shaped and baked, tne 
‘loaf’. When the Legislature uses a term relat¬ 
ing to any article of food, we must construe 
it in the sense in which it is understood in this 
country and not elsewhere. In fact bread whicn 
is commonly labelled as a loaf of bread in Eur 
pean countries has a particular name in tnw 
country and is called a ‘double roti thereby 
distinguishing it from ordinary ‘roti which is 
synonymous with a loaf of bread, in 
country, it is not unusual for a descriptive pre¬ 
fix to connote the kind of bread such as jawar 
ki-roti’, ‘Bajre-ki-roti, Makai-ki-rotJ, Gheon-ki 
roti’, etc. In our view the intention of tne 
Legislature is to include all kinds of bread 
which are consumed by the citizens oflnd^; 
whether prepared in different ways or call . 
different names. There is no justification 
limiting the scope cf the term bread to a paru 
cular kind, such as ‘double roti as con ? 
by the learned Advocate for the Commigg 
of Sales Tax. The intention of theLegWW | 
is further made clear in the amended 
which was substituted by Act 28^ 1952, J 
the term ‘bread’ in item 3 thereof mci 


1963 Abxjgcxda v. Devgux 

‘double roti, Chapalhi, Kulcha and Shirmal’. 
This inclusive definition of the word ‘bread’ 
negatives the contention of the learned Advocate 
that by ‘bread’ is only meant 'double roti’ and 
no other kind of roti. If his contention was 
right, there was nothing to prevent the \vo r d 
‘double roti’ for the word ‘bread’ nor can we 
justifiably infer tnat the exemption is only 
meant for the very limited class of citizens who 
consume ‘double roti’ while levying the tax on 
vast majority cf citizens who do not consume 
that article of food. We are, therefore, not im¬ 
pressed by the contention that articles for which 
exemption is claimed were not included in the 
word ‘bread’. In our view, ‘bread’ includes and 
should include all forms or kinds of bread 
which is prepared by moistening, kneading, 
baking, frying or roasting meal or flour with or 
without the addition of yeast, leaven or any 
other substance for puffing or lightening the 
article We are, therefore, of the view that 
shirmal and tanure-ki-roti is exempt from sales 
tax within the meaning cf the Hyderabad Gene¬ 
ral Sales Tax Act. 

, ^ As * ar as item 2 is concerned, it has been 
*?'d “ tha c ? se A of — ‘Sharfoji Rao v. Commr. 
of Sales Tax’, AIR 1952 Hyd 191 (A) and in 
c ? se of — ‘Hussain Hasan Hashmi v. Hyde- 
5? # ad i Miscellaneous Petitions 

mf' £* r 9 ? 1 and 106 of 1951 (Hyd-) 

, that articles prepared from exempted 

madp oWh DOt ex rt‘ In the first case ready 
made clothes made from exempted clcth and 

are evem^f nd T C K Se i IdU ’ P re P ar ation from rice 
nlfrant hf t- 1 Jj® lea P ed Advocate for the ap- 

fnrmc’ 1 h I 1 'A much stress on the words ‘all 
forms prefixed to Tice’ in item 1 of the exemn- 

ian n n?en d a«? ten / s that ^ intention is to include 
• n!mH -o , V° n ft° m rice. This contention to our 
mind is untenable. The word ‘form’ connotes a 

a'Thing^vfc? ® Uch as -f hape . or mode in which 
a thing exists or manifests itself, species, kind 

or vaSv R nf e in 311 f0rms wculd mean a11 kinds 
or variety of rice or species of rice such as 

flwi k r en et^ 1C T ♦K- hid - rice > pichodi rice or rice 

iustfficati'nn 1 " th u s ,j iew the matter we find no 
if h i ? holding that 'rice' in item No l 

Graeral lSS ed Tr“ C lf s . ‘2 *?>■ >■ Hyderabad 
shmfMh,* i ♦ Ta f Act dealing with cereals 

or B d iyani^r e ?ola 0 35 me8ning 0001:6(1 rice 

tvt resu lt, we direct that a Wrif of 

^ **• Order accordingly. 
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SIADATALI KHAN J ' * 

gu“r S e^o„ a de d „ e .° ,herS ' PeUU ™ MS v. Dev- 

25SS 3 Pet “- <Cti -> N0 - 425/6 01 «52-53, D/. 

trIL IS undis P u table that when the' Maeis- 

posse?sio C n an of d °the tad*to^the'VX"# 
whom it was wtffpS 

o d tXL Prepare ? P an chanama at the time 
of taking possession of land in the CourT'l . 
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Culcha and Shirmal’. custody and therefore the Magistrate pro- 

of the word ‘bread’ ceeded to consider the evidence and came 

the learned Advocate to the conclusion that at the time of the 

eant ‘double roti’ and order or two months pricr to it, the posses- 

f his contention was sion of neither party was established, his 

to prevent the word direction that the land be kept in the pos¬ 
'd bread nor can we session of the Court and parties to resort 

exemption is only to a Civil Court was appropriate AIR. 

I class of citizens who 1951 Nag 201, Rel. on. * (Para 2) 

le levying the tax on Anno: Cr. P. C., S. 146 N 3* S 145 N 37 

who do not consume T - ho - ai- j * „ , ^ 137j 

ire, therefore, not im- T a *? lr . 1 aD( * Amanullah. for Petitioners; 
that articles for which X; ^ ars > n srao and K. B Swamy Gupta, 
e not included in the f0r Res P°ndent. ^ 

r > ‘bread’ includes and CASES CITED: 

ng or lightening the 0RI ? ER: Thl s is a revision petition against 
?, of the view that il } e Munsiff Court, Bhodan, dat*I 

is exempt from sales J 9-8-1952 by which the land in dispute has been 
the Hyderabad Gene- * aken f ™ possession cf the Court and the parties 

ordpr G th t0 res0rt t0 a - civil CoUrt - Against this 
concerned, it has been u~® r 6 . re , v ' sl0n Petition has been filed and I 

arfoji Rao v. Commr. hea ™ the arguments of the learned advo- 

Hyd 191 (A) and in ° f l he parties. Shri AmanuUah and Shri 

isan Hashmi v. Hyde- B ‘ Sw amy Gupta. 

scei^neous Petitions < 2 ) The learned counsel for the revision-Deti 
106 of 1951 (Hyd.) ‘mners argued that when the Ma^ rate had' 
red from exempted £om? to the conclusion that there was nn iiJIu 
‘ the first case ready ho°d of breach of peace, the ory thing te 
exempted clcth and could do was that he should have returned the 
preparation from rice possession of the land to the party fm£w».5S 
Advocate for the ap- « was taken. No one cln 
-?s on the words ‘all l »on. The learned Magistrate was himself 
.item 1 of the exemp- ?f it as it appears from the stateSt iTT 
intention is to include Judgment that unfortunately the pouS^diH 
rhis contention to our Prepare a panchnama at the time of 
ord ‘form’ connotes a Possession of the land in the Courvfcu^ 5 
pe or mode in which {n the circumstances he proceeded to 
s itself, species, kind evidence in the case aK & 
wculd mean all kinds elusion that at the time of the order♦ 
cies of rice, such as months prior to it, the possession d of " £ V0 
pichodi rice or rice P ar ty is established. Evidently this ™., n i eitber 
he matter we find no afte r the finding that there was no likXS 0, i 
t ’nee’ in item No. l breach of peace cannot be support^- for ‘ 
n Sch. 1 , Hyderabad cancelled the preliminary orde? unde/sn^ /*?? 
dealing with cereals of & 148 , H . Cr. P. C he r^uld 
meaning cooked rice determine the possession at the date 5 ffL °V° 

or two months prior to it Rni n Pe order 

irect that a Writ of S° ted J hat , this conclusion Was a meal to 

! Ta a x ,e o„ T s« s “™r e as o f n te;i^ 

Order accord^. 

■- possession of the partv ww ♦l ete I5 une the 

^ n 4». C. N. «„ SSAj5ftasKrf 6 “SK 

Petitioners v. Dev- f 

25/5 D • ^0 Rfft sa 5 


It has been laid down in _ M 

mania 100’ (A) and % mI,T 6 Nazaei^e-O s . 

(FB)’, (B) that when the!! 82 - 8 r ^9^ m ? nia 240 
breach of peace, the iurisH - n0 bkelihood of 
rate come?toln en^^dt^£ W 


parties. I n the circumswJc 6 po §? e ssion of the 

This view is borne outby- ‘Stjfe /sSfiffi 
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Singh’, AIR 1951 Nag 201 (C) where it has been 
held that: 

“Where the Magistrate acts under sub-s. (5) 
and cancels the preliminary order passed 
under sub-s. ( 1 ), there would be nothing 
wrong if he passes an incidental order can¬ 
celling the order of attachment as well. It is 
but right that when the jurisdiction to act 
under the section is found wanting the Magis¬ 
trate should restore the status quo ante. When 
it is not possible to determine the status quo 
ante because of the difficulty in determining 
from whom the property was attached, the 
appropriate order to pass is to retain the pro¬ 
perty in the custody of the Court and direct 
the parties to have recourse to a civil Court 
to obtain possession of the property.” 

Hence, as already stated above, there is no 
substance in this revision petition, and it should 
be dismissed. I may note that the provisions 
of S. 148, sub-s. 5, Hyderabad Criminal Proce¬ 
dure Code correspond more or less to those of 
sub-s. 5 of S. 145, Indian Criminal Procedure 
Code. I may note further that the learned 
counsel for the revision-petitioners argued from 
— *6 Nazaer-e-Osmania 100’, (A) that in the 
last lines cf the judgment it is laid down that 
the Magistrate should determine the pcssessicn 
of the party from whom the land in dispute was 
attached, this is so, but it can only mean that 
the Magistrate should determine from the record 
already before him and should not proceed to 
take further evidence as no jurisdiction for the 
same remains with him. 

(3) Order accordingly. 

C/H.G.P. Order accordingly. 
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MOHD. AHMED ANSARI AND 
JAGANMOHAN REDDY JJ. 

Dayaram Surajmal, Petitioner v. Commr. 
E. P. T., Hyderabad, Opposite Party. 

Reference No. 279 of 1951-52, D/- 19-3-1953. 

Excess Profits Tax Act (1940), Ss. 4 and 2(5) 
—Dividends accruing from shares of Company. 
The word “business” connotes a funda¬ 
mental idea of the continuous exercise of an 
activity. Carrying on business can only exist 
where there is a succession of acts. The 
performance of a single act apart from spe¬ 
cial circumstance is not enough, even though 
it may result in gains or profits. Thus, the 
holding of property or securities cannot 
amount to a business within the meaning of 
S. 2 (5). Hence, dividends accruing to a firm 
from the holding of shares of a company 
cannot be deemed to be an income of a 
business when these accrue without any 
activity on the part of the assessee firm. 
AIR 1932 PC 138; AIR 1933 Bom 422, Foil. 

(Paras 8, 9) 

C. Rangachari, for Petitioner; N. Narsimha 
Iyengar, for Opposite Party. 

CASES CITED: 

(A) C32) AIR 1932 PC 138: 59 Ind App 206 
(PC) 

(B) (*33) A'R 1933 Bom 422: 57 Bom 651 

(C) (*44) AIR 1944 Lah 287: ILR (1945) Lah 
43 (FB) 

JUDGMENT: This is a reference on the 
application of the assessee under sub-s. (3) of 


S. 48, Excess Profits Tax Act for directing the 
Commissioner, E. P. T., to state a case in res¬ 
pect of the assessment for the IV C. A. p. 
The petitioners are a firm of six partners carry¬ 
ing on business in groundnut oil, cotton ginn¬ 
ing and also in stocks and shares. In com¬ 
pliance with the notice under S. 13 (1), E. P. 

T. Act. they filed a return for the IV C. A. ?. 
declaring profits of Rs. 1,59,052/- after adjust¬ 
ing the profits pertaining to the standard 
period. During the course of the assessment 
it appeared that there was a dividend account 
in the Secunderabad Branch books which had 
a credit balance of Rs. 57,041/- out of which 
Rs. 52,500/- represented dividends received on 
the shares of the Vazir Sultan & Co., Ltd. The 
petitioners transferred the said amount to the 
Head Office account at Gulbarga and did not 
include it in the profits returned by the peti¬ 
tioners, who explained that as the branch office 
at Secunderabad which was dealing in stocks 
and shares had some surplus money with them, 
the Head Office at Gulbarga advised the branch 
office to invest it in the shares of the Vazir 
Sultan & Co. which was effected by transferr¬ 
ing the shares already held by the branch to 
the Head Office account. The assessee contend¬ 
ed that since the dividend of Rs. 52,500/- re¬ 
ceived on account of the shares constituted in¬ 
come from investments, it did not attract lia¬ 
bility to Excess profits tax. The Ex¬ 
cess Profits Tax Officer, however, dis¬ 
allowed this contention and held that in¬ 
asmuch as the branch at Secunderabad was 
in stocks and shares and as there was nothing 
to show that the purchase of shares in ques¬ 
tion was an investment at the instance of the 
Head Office the dividend of Rs. 52,500/- was 
not income from investments, but profit arising 
in the course of business carried on by the 
petitioners and that therefore it was liable to 
be taxed. He accordingly added this amount 
to the profits returned and after estimating 
the income from oil business he computed the 
total assessable income at Rs. 4,54,321/-. 


(2) The Deputy Commissioner on appeal gave 
;ome relief in respect of some of the pTOfits 
-eceived in the oil business and a so in tne 
•omputation of the capital, but disallowed tn 
daim of the petitioners regarding the sum ox 
*s. 52,500/- representing the dividends on shares 
if the Vazir Sultan & Co. Ltd. Aggrieved by 
he order of the Deputy Commissioner, the as 
;essee filed a petition under Ss. 20 and 48 2 ). 

S P T. Act before the Commissioner seeking 
-evis'ion of the assessment made <on* 
he alternative to state a case to the High ^oun 
in two questions of law arising out o 
Deputy Commissioner’s order, one reIatlg hr 
he estimate of the yield of oil and the other 
■elating to the treatment of the dividend & 

nvestments as profits from business. 

(3) The Commissioner, however dismissed ^ 
he petition under S. 20 and refused to stag 

i ease to the High Court under S 48(2).as 
iis opinion the points raised by assessee { 
lot involve any. questions nd gr s ub- 

hese orders the assessee has applied under 
m of S 48 E. P. T. Act to the High ^ 

or directing the Co ™ mis f ° ne ?J° fjjjj up *° r 
t appeared to us when the case camej«^ei d 
Emission that the questionjjJatiM1° * e ,£es- 
oil and cotton seeds did not involve any q 


• oil and cotton seeas uiu % a ues- 

on of law. but with iwpect g 1the gag } 00/ . 
on viz., “whether the addition of us. ^ • 
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being dividend of Vazir Sultan & Co., in the 
income of the Secunderabad Branch is valid in 
law”, we were of the view that a legal question 
was involved. Consequently we directed the 
Commissioner by our order dated 9-8-1952 to 
state a case on the said question. 

(4) It appears to us from the statement of 
the case filed by the Commissioner that durine 
the accounting year the Secunderabad Branch 
of the petitioners’ firm collected the accrued 
dividends on shares of the Vazir Sultan & Co 
Ltd., amounting to Rs. 52,500/- and duly credit¬ 
ed the same to the dividends account along 
with the other dividends. Later, however, the 
amount of Rs. 52,500/- was transferred to the 
head office account and debited to the divi¬ 
dends account, while the balance in the 
dividends account was taken to the Profit 
and Loss Account. The petitioners* case be- 
fore the E P T. authorities was that in the 
imddie of the III C. A. P. the head office de- 
sired the branch to invest in shares a portion 
of the surplus funds lying to the credit of the 
said account, that instead of purchasing shares 
in the local market, the Secunderabad Branch 
transferred their holdings of Vazir Sultan & 
« j sha f*-s to the extent required to the 
Head Office debiting the value thereof to the 
Head Office account. It was therefore, urged 
that the dividends collected on these shares 
represent income from investments as distinct 

l 1-0 ™ busine ss in shares. The 
however, observes as follows: 
£™ttedly the Secunderabad Branch has 
been and still carries on business in stocks 
JSJ shares and in the face of this admis- 

thJL i he c0 I Ue " t10 '! tha t ‘he transfer of 
these shares to the Head Office account was 

u b j v way of investment has to be 
estaonshed beyond reasonable doubt.” 

&JEW ‘hat these shares were held by the 

Secunderabad Branch even prior to the III 
th’at ‘he Commissioner, on the ground 

to^the Head onS?*, Share f was not debited 

accoun t. nor the shares 
transferred till the end of III C. A. P came 

th e conclusion that this action \\r£> 
Sons oTs II SP i Ci .°h J !? d D at,racte>d ,ha »»- 

“V convincing evidence 
Ps^ conctS & 

mmmm 

come from investments” d not m ‘ 

the shares of^ved on 


? HI C. A. P. and had not been sold at the time 
of the assessment. Even if the Secunderabad 
Branch was doing business in shares, that is 
ot buying and selling shares of forward busi- 
) ness in shares, the profits of such a business 
can only arise from the difference in the pur¬ 
chase and sale price of the shares. It is not 
the case of the Commissioner that the Vazir 
f shares which yielded the dividend of 
52,o00/- were sold but his case is that as the 
hrm was dealing in shares, any dividends ac- 
cruing on any shares so purchased and held 
would be deemed to be income from a busi¬ 
ness taxable under the Hyderabad E. P. T. Act 

(6) The charging section of the Excess Profit 
Ta * “ 4 which is in these terms : 

Subject to the provisions of this Act, there 
shall, in respect of any business to which 
this Act applies, be charged, levied and 
paid on the amount by which the profits 
during any chargeable accounting period ex¬ 
ceed the standard profits a tax (in this Act 
referred to as ‘excess profits tax’).’’ 

and envisages the charge of an excess profits 
tax accruing to the rates specified therein for 

tio e ned V thereffi argeabIe accounting Periods men- 

PrimJ r m e <, Secti0 ?u imposes the charge Excess 
Profits Tax on the amount by which the pro¬ 
fits of any business to which the Act applies 
a " y chargeable accounting period exceed 
the standard profits, the standard profits be¬ 
ing computed in accordance with the provi- 
sions of Sch. 1 to the Act in respect of the 
standard period elected under S. 6 thereof. 

term business 1 has been defined under 
s “b-s. W °‘ S. 2 in the following words : 
‘business' includes any trade, commerce or 
manufacture or any adventure in the nature 
of trade, commerce or manufacture or any 
profession or vocation, but does not include 
?v P i 0 i e S , car . ned on hy an individual or 
nf thf A d f^ S • m ? artnersh 'P if ‘he profits 

on hie A Pro /if SSl0n depend whody or mainly 
°f their Pe^? 031 qualifications unless 
such profession consists wholly or mainly in 
the making of contracts on behalf of other 

vivif n5 °I th n 6 glVin ^ , t0 other Persons of ad- 

wfth tL nature in connection 

with the making of contracts: 

romn° n ™ ed th * 1 (i) w . here the functions of a 
°"?f any or of a society incorporated by or 

S-E fS men ‘consist wholly or main- 
al ^ n 1 5. of investments or other 
the holding of the' investments or 
property shall be deemed for the purposes 

hv 25L deflnition t0 a business caSed ^ 
by such company or society." 

* angachari ‘or the as- 
flrm of P ay aram Surajmal was 
not carrying on any business in shares to 
'vbteh the Act applied and if the operations 
of the Secunderabad Branch are deemed to 

Jj? d of ‘ he who,e flrm > eve n then 

£ h? of ***, 52 ’ 500/ - cann °t be deemed 
to be the income from a business within the 

meaning of sub-s. (4) of S. 2 and at any rate 

the proviso to the said sub-section dow nob 

hn^»nf ca i^ the functions of the firm 
bf X®, °°.t heen shown to consist wholly or 
mainly in the holding of investments or otw 
property and (b) nor has it been sho™ 

™ h °*!S n ! was by a or society in¬ 

corporated by or under any enactment. * 
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(8) It appears to us clear that the proviso 
to sub-s. (4) of S. 2 is inapplicable to this case, 
on the admitted facts of the case, nor does 
the learned Advocate for the Income-tax Autho¬ 
rities press his arguments on this point. For 
the purposes of the Excess Profits Tax Act, it 
must be shown that the income proposed to 
be taxed is income from business within the 
meaning of S. 4 read with sub-s. (4) of S. 2, 
Excess Profits Tax Act. The word business’ as 
observed by their Lordships of the Privy 
Council in the case of —‘Income Tax Commis¬ 
sioner v. Shaw Wallace and Company*, AIR 
1932 PC 138 at p. 141 (A), dealing with an 
analogous provision in S. 2(4), Indian Income- 
tax Act, connotes a fundamental idea of the 
continuous exercise of an activity; or in the 
language of Beaumont, C. J., in the case of — 
^Commissioner of Income-tax, Bombay v. 
Currimbhoy Ebrahim & Sons, Ltd.*, AIR 1933 
Bom 422 (B), that 

“carrying on business can only exist where 
there is a succession of acts and the perfor¬ 
mance of a single act apart from special 
circumstance is not enough, even though it 
may result in gains or profits”. 

It is needless for us to further examine in de¬ 
tail the case-law cited at the Bar relating to 
what constitutes a business, as in our view it 
is a clear proposition of law that the holding 
of property or securities cannot amount to a 
business within the meaning of sub-s. (4) of S. 
2, Excess Profits Tax Act. The mere fact that 
a proviso has been added to the said sub-sec¬ 
tion for taxing an income derived from invest¬ 
ments or from the holding of any property by 
a company or society, the functions of which 
consist wholly or mainly in the holding of 
such investment or property, would demon¬ 
strate without doubt, on an application of the 
well accepted rule of interpretation ‘Expressio 
unius exclusio alterius*. that the income deriv¬ 
ed from the holding of investments or property 
generally would not be deemed to be an in¬ 
come from business. 


it will be entitled to the refund of Rs. 100/- de¬ 
posited. 

B/V.S.B. Answered for assessee. 


(9) The learned Advocate for the Income-tax 
Commissioner relies upon the case of: —'Re 
Messrs Behari Lai Jhandu Mai AIR 1944 Lah 
287 (F.B.) (C)\ where the profits from the 
sale of gold purchased five years before were 
held taxable as income from an adventure in 
the nature of trade. The Full Bench consist¬ 
ing of Din Mohammad, Sale and Munir JJ. 
held that in order to determine whether an 
adventure is in the nature of trade, the essen¬ 
tial test is whether the purchase of metal was 
made not with the intention to use it nor 
with the intention to invest one’s capital m 
it but with the sole object of selling it in 
future in order to make a profit. If the pur¬ 
chase is with that intention the purchase and 
the subsequent sale are an adventure in the 
nature of trade. It appears to us clear that 
whatever the intention of the assessee may be 
at the time when the Vazir Sultan shares 
were purchased no income from this transac¬ 
tion can be deemed to have arisen from a bust- 
ness unless the shares were sold The dividends 
accruing to the firm from the holding of these 
shares cannot be deemed to be an income of 
a business as these accrued without any acti¬ 
vity on the part of the assessee. 

(10) In this view of the matter our answer 
to the question is in the negative. The asses¬ 
see will have the costs of this reference and 
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PALNITKAR C. J. AND SRINIVASACHARI J. 

Venkat Babaiah and others, Petitioners v. 
Venkat Ratnayya and others, Respondents. 

Civii R. P. No. 348 of 1952, D/- 16-9-1952. 
Court-Fees Act (1870), S. 7 (IV) (b) — Suit 
for partition of joint family property — Plain¬ 
tiff out of possession — Valuation is on entire 
property and not on merely plff’s share — 
(Suits Valuation Act (1887), S. 8). AIR 1925 
Cal 320 and 23 Deccan LR 521 Foil (Prar 1) 

Anno: Court-Fees Act, S. 7 (IV) (b) N. 4; 
S. V. Act S. 3 N. 4 Pt. 5 
Shah Ali Husaini, for Petitioners; Gopalrao 
Tuljapurkar, for Respondents. 

CASES CITED: 


(A) (’25) AIR 1925 Cal 320: 52 Cal 128 

(B) 23 Deccan LR 521 


ORDER: Two questions arise in these two 
revision petitions. The first question is whether 
in a suit for partition of a joint family property, 
the valuation of the suit should be made taking 
into view the total value of the property or the 
share of the property which the plaintiffs claim. 
In this particular case, the plaintiffs not only 
claimed the partition but they have stated in the 
plaint that they are out of possession and that 
defendants Nos. 6 to 9 are in possession of the 
property and they claim the relief that the pro¬ 
perty be given in their possession by dispossessing 
the said defendants. In such a case, in our opi¬ 
nion, it is the whole property that is in dispute 
and not the share claimed by the plaintiffs. We 
are fortified in our view by the ruling of the Cal¬ 
cutta High Court, reported in — 'Rajani Kanta y. 
Rajabala Dasi\ AIR 1925 Cal 320 (A), in which it 
has been held that a suit for partition is triable 
bv the Court which is competent to try the suit 
valued at the entire value of the property and not 
at the value of the share, the subject-matter of tne 
suit, claimed by the plaintiff. This is also tne 
view expressed in — *23 Deccan L R 521 (B). 
Taking this view of the case, it is admitted by 
the parties that the total value of the Property 
according to the present Court-fees Act will be 
about rupees five thousand four hundred and oca. 
Thus, the suit cannot be heard and tried by tne 
Munsiff. We direct that the plaint be returned 
to the plaintiffs for presenting it to the proper 
Court. . 

(2) Now that the plaint has been directed to be 
returned as above, the other question with regara 
to the transposing of defendants Nos. 2 and 3 as 
plaintiffs need not be decided by us. The Sub 
Judge who will try the suit will decide the ques¬ 
tion and he will not be bound by the dectagj 
which the Munsif has given and wWch 
Is under revision before us. The 
which is to be returned should be » 
turned as it was presented on the date or 
institution of the suit, without the transposing 
defendants Nos. 2 and 3 as plaintiffs. 

(3) The revision petitions are aUowed as aoo ^ 
The revision petitioners are ^UUed to cos 
these revision petitions. Advocates fee Rs. 3U/ 

(4) This order will govern both the connecieu 

revision petitions. „ 

C/K.S. ° rder tccordtag ^ 
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A.I.R- 1953 HYD. 257 (Vol. 40, C. N. 130) and sentenced them to imprisonment of four 
PALNITKAR years each. The rest of the accused were ac- 

AND SRINIVASACHARI JJ. quitted. Against that judgment, the accused 


The State V. Mu* A.i and other, Respon- £ 


-dents. 

Revn. No. 823/6 of 1952, D/- 20-2-1953. 


(a) Part B States (Laws) Act (1951), S. 6 that order. 


peal and sent the case for retrial. The Gov¬ 
ernment have filed this revision petition against 


Proviso (d) — Applicability. 

Held that the legal proceeding which 
was started could have been continued and 
was rightly continued by the Special Magis¬ 
trate and he was empowered to award 
punishment under S. 333, Hyderabad Penal 
Code as if the new Acts the Indian Cri¬ 
minal Procedure Code or the Indian Penal 
Code had not been passed. Section 400, 
I. P. C. would not be applicable to the case 
in spite of the fact that the trial of the 
case continued even after April 1951. 

(Para 6) 


(3) The learned Judge of the lower Court 
has referred to two grounds on which he has 
held that the case ought to have been commit¬ 
ted to the Court of the Sessions by the Spe¬ 
cial Magistrate (the trying Judge) and that he 
had no jurisdiction to try the same and con¬ 
vict the accused. 

f4) One glaring point which appears to us 
very clear in the judgment of the lower 
Court is that not only the present accused but 
all the accused who were acquitted have been 


(Para 6) sent for atrial, though there was no appeal 
(b) Hyderabad Criminal P. C„ Sch. II - by .t' 1 ® i £ >ve " ,rnen , t before t h e lower Court 
Special Magistrate trying offence under S 333, , 0 jj acquittal. It is also stated 

Hyderabad Penal Code. b 7 the Earned advocate for the revision peti- 


The Special Magistrate has and dees 
exercise the powers of a District Magis¬ 
trate and for an offence under S. 333, 
H. P. C. he could impose a punishment of 
4 years. No question of the exercise of 
special powers under S. 30, Indian Criminal 
P. C. arises in such a case. (Para 6) 


tioner that no notice was given to those ac¬ 
quitted persons. Thus the order of ac¬ 
quittal could not have been set aside without 
any appeal from the Government or without 
any notice to them. 

(5) The first reason given by the learned 
Judge of the lower Court for quashing the 


(c) Hyderabad Criminal P. C., S. 268 — order o f th .e trial Judge is that : From the 
Necessity of committing case to Sessions Court first of April 1951 the Indian Criminal Proce- 


— Criminal P. C. (1898), S. 337. 

The only prohibition for trial is with 
regard to the Magistrate who actually 
tendered pardon and it is provided that the 
Magistrate who tendered pardon should 
not try the case himself. Another Magis¬ 
trate having equal powers can try the 
case. It is not necessary, then, to commit 
the case for trial to a Court of Sessions. 
1898 Pun Re 3 Cr.. Rel. on. (Para 7) 
Anno: Criminal P. C., S. 337 N. 18. 


dure Code was made applicable to this State 
and according to that Code the offence under 
S. 400, I P. C. was exclusively triable by the 
Court of Sessions and therefore the trial of 
the case from that date was ultra vires till 
the day the Special Magistrate was vested with 
special powers under S. 30, Cr. P. C. We 
cannot agree with the said contention. The 
learned Additional Sessions Judge has not kept 
in view the provisions of S. 6 of the Part B 
States (Laws) Act 1951 by which the Indian 


(d) Part B States (Laws) Act (1951), Ss. 6, Penal Code was made applicable to this State. 


25 (3) - Scope. . ’ 

The intention of the Legislature is to 
permit the Courts to continue legal pro¬ 
ceedings for the purposes of imposing such 
punishments as could have been imposed 
under the provisions of the Hyderabad 
R. C. Held that this could not be done if 
the provisions of S. 337, I. Cr. P. C. were 

the cases were to be 
committed to the Court of Sessions. 

^ vt - Advocate* for the 

CASE CITED ? anm> ° r ReSP ° nden,s - 

<AM’!)8) 1898 Pun Re No 3 Cr 

,°T ER T *? is “ a revision petition which 


The relevant portion of S. 6 states that the 
corresponding law in force in any Part B State 
shall stand repealed save as otherwise express¬ 
ly provided for in the Act. There are four 
provisos in S. 6 and in our opinion proviso 
No. (d) which runs as follows is applicable in 
this case : 

“D. Any investigation, legal proceedings or 
remedy in respect of any such right, privi¬ 
lege, obligation, liability, penalty, forfeiture 
or punishment as aforesaid, and such investi¬ 
gation, legal proceeding or remedy may be in¬ 
stituted. continued or enforced and any such 
penalty, forfeiture or punishment may be 
imposed as if this Act has not been passed.” 


has been preferred hv thf c, f Utlon - ™ (6) From tnis Proviso, it is clear that the 

order of the" Additional*«S5 t ' B ag f^ st th ® legal proceeding which was started in this 
Hyderabad remanHin^fi! Sessl °0 s Judge at case could have been continued and was right- 
S Court of the q^lai^Ma 3 ^ f< 2 r retnal t0 ly continued by the trial Judge and he was 
(2) The brief faS^ri iSft!”**' empowered to award punishment under the 

charged for the * 1 S ed w i! e ° ld Act (H.P.C.) as if the new Acts, the Indian 

S 333 of tha piK j°2 °\ tecMty under Criminal Procedure Code or the Indian Penal 
the trial commiw^ c ° de - Before Code had not been passed. Thus the view that 

one of the accuse^S^?rfln=rw as *® nde , red to the case was exclusively triable by the Court 

by 6 the Magk^te of *T«SS^^hMbi*%lto ? f ff si0ns ma king S 400 LP.cf applicable 
was transferred to the Court ofthft* 0 ", ca J e ^ annot £ e agreed to. Section 
Magistrate who tried the ?aV and rSS X°’ «£ * in "St WMble 

a mass of evidence covering about 157 *wf? c H e to® tact that 

$%*%£ STct^^Tthe old 0 sflal 
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in operation on account of the above proviso. 
Tlie observation of the lower Court that un¬ 
less and until the Special Magistrate acquired 
special powers under S. 30, Indian Cr. P. C. 
he could not have heard this case is not also 
correct. The Special Magistrate, it is clear, 
has and does exercise the powers of a District 
Magistrate and under the provisions of the 
Hyderabad Cr. P. C. Sch. II an offence under 
S. 333, H. P. C. (under which the accused 
were prosecuted) was triable by the District 
Magistrate and he could impose a punishment 
of 4 years. No question of the exercise of 
special powers under S. 30 arises in this case. 
That question would have arisen if the Spe¬ 
cial Magistrate had intended to or had actual¬ 
ly imposed punishment higher than that of fpur 
years under the provisions of S. 30, Indian 
Cr. P. C. 

(7) The second point dealt with by the 
learned -Additional Sessions Judge is that 
under the provisions of S. 337 (2-A), Indian 
Cr P. C. this case ought to have been com¬ 
mitted for trial to the Sessions Court as there 
was an approver in this case and when pardon 
is tendered to an approver and his statement 
recorded, the case must be committed to the 
Sessions under the provisions of S. 337 (2-A). 
Here it must be observed that the provisions 
of S. 268, H. Cr. P C. are not the same a$ 
those of S. 337, Cr.' P. C. Cl. 2-A which ap¬ 
pears in S. 337, I. Cr. P. C. is not to be found 
in S. 268 of the H. Cr. P. C. It is to be re¬ 
membered that Clause 2-A was introduced in 
S. 337, I. Cr. P. C. by an amendment made 
under the Criminal Procedure Code Amend¬ 
ment Act of 1923. S. 337 of the Indian Cr. P, 
C. as it stood before the amendment of 1923 
was in many respects similar to S. 268. H. 
Cr. P. C. Specially Cl. (4) of S. 337 which 
reads as follows was in substance similar to 
the provisions of the Hyderabad Cr. P. C. S. 
268 : 

“(4) Every Magistrate other than a Presidency 
Magistrate who tenders a pardon under 
this Section shall record his reasons for so 
doing and when any Magistrate has made 
such tender and examined the person to 
whom it has been made, he shall not try 
the case himself, although the offence which 
the accused appears to have committed may 
be triable by such Magistrate.” 

Thus it is clear from above provisions and 
similar orovisions in S. 268 of the H. Cr. P. 
C that the only prohibition for trial was with 
regard to the Magistrate who actually tender¬ 
ed pardon and it was provided that the Magi¬ 
strate who tendered pardon should not try 
the case himself. Another Magistrate having 
equal powers can try the case. It was not 
nccessarv, then, to commit the caso for trial 
to a Court of Session. We are fortified in our 
view by the decision in —‘1898 Pun Re. No. 

3 page 6, Queen-Empress v. Batera (A)’. In 
that case the same question was raised that 
when once pardon was tendered the District 
Magistrate had no jurisdiction to hear the 
case and he ought to have committed the case 
for trial to a Court of Session. It was held 
that the provisions of S. 337 of the Code must 
be construed strictly and that the disqualifica¬ 
tion created by the last oaraerranh of the Sec¬ 
tion applies only to that Magistrate before 
whom the suspected person was brought face 
to face and who attempted to induce lum by 


promise of pardon to make a true and full 
disclosure, the examination referred to in the 
said paragraph being the one made on the 
tender of the pardon and directly resulting 
from it. Thus another Magistrate can try the 
case. In the case before us, the case was not 
tried by the Magistrate who had tendered the 
pardon. From this point of view therefore 
the opinion of the lower Court is not correct. 

We also have to keep in mind the provi¬ 
sions of Act I of 1951 by which Indian Criminal 
Procedure Code was made applicable to Part 
B States. S. 25 of the said Act (Cl. 3) makes 
it clear that the provisions of Indian Cr. P. C. 
shall apply to all proceedings instituted after 
the coming into force of the said Act in any 
Part B State and ‘so far as may be* to all 
cases pending in any criminal Court, in the 
State when the said Code comes into force 
therein. It is clear from the words used that 
the provisions of Indian Cr. P. C. would ap¬ 
ply as far as may be. Their application there¬ 
fore is not obligatory in all cases. When we 
read the provisions of this sub-section with 
the provisions of S. 6 of the Part B States 
(Laws) Act III of 1951, it is clear that the in¬ 
tention is to permit the courts to continue 
legal proceedings for the purposes of impos¬ 
ing such punishments as could have been im¬ 
posed under the provisions of the Hyderabad P.C. 

It is unnecessary to say that the continuance 
of the proceedings in this case was for the pur¬ 
poses of imposing punishment (if the guilt be 
proved) under the provisions of the Hyderabad 
Penal Code and that could not be done if the[ 
provisions of S. 337, I. Cr. P. C., were strictly 
applied and the cases were to be committed to 
the Court of Session. The purpose of saving 
clause in the Part B States (Laws) Act was - 
to give validity to the proceedings already un¬ 
dertaken and provide continuance of the pro¬ 
ceedings till the termination of the case. Thus 
we are clearly of the opinion that the view 
taken by the lower Court is not correct and 
must be set aside. 

(8) We therefore hold that the trial was 
rightly conducted and continued by the Spe¬ 
cial Magistrate. The committal of the case for 
trial to the Court of Sessions, was not neces¬ 
sary. We sot aside the order and judgment of 
the Additional Sessions Judge and direct the 
Sessions Judge to hear the appeals on merits 
and dispose of the same according to law. 

(9) The learned Public Prosecutor drew our 

attention to the fact that the accused were 
unnecessarily released on bail by the lower 
Court, and as they had already been convicted 
by the Special Magistrate, it was not a w 
case for their being enlarged in appeal. We 
prefer to leave this question to the dis¬ 
cretion of the Sessions Judge to whom we have 
remanded this case. The Revision petition is 
allowed with the above directions. ^ 

B/DH. Revision allowed. 


, 
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Thadlapalli Sarsothamma and another. Appel¬ 
lants v. Yadlapalli Amrithamma, Respondent. 

Appeal No. 269/2 of 1951, D/- 84-1953. 

(a) Civil P. C. (1908), Ss. 96 and l54- V^ 
right of appeal — Subsequent enactment aneci 
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in g right of appeal — Effect — (Civil P. C. 
(Amendment) Act (2 of 1951), S. 20). 

The right of appeal is a substantial right. 

It accrues to a party when a suit is filed 
and is not affected by the subsequent change 
of the law relating to appeals. (Para 11) 

A suit was filed when the Hyderabad 
Civil P. C. was still in force and under S. 
602 of the aforesaid Code a litigant had the 
right to appeal to the High Court challeng¬ 
ing the correctness of the decisions of the 
two lower Courts ‘on facts’. While the suit 
was pending in the trial Court the Indian 
Civil Procedure Code was applied to Part B 
states and the question was whether the 
Legislature intended by the limited scope of 
S. 154, Civil P. C. to alter the general law as 
to appeal. 

Held (1) that S. 154, Civil P. C. should 
not be construed as containing the sole 
provision for saving rights of appeals under 
earlier laws in Part B States. (Para 12) 

(2) that the right to appeal accrued when 
proceedings were begun and was not taken 
away by the change of law except by ex¬ 
press or necessary intent; and further 

(Para 9) 

(3) that the right of appeal under S. 602 

of the Hyderabad Civil P. C. which had 
accrued on the date of the institution of the 
suit which was earlier than the application 
of the Code to the Hyderabad State, would 
be saved under S. 20 of Act 2 of 1951. AIR 
1952 SC 409; 9 Ind Cas 937 (Mad); Rel cn. 
Case law ref. (Para 12) 

Anno: Civil P. C., S. 96 N. 2 Pt. 4a; S. 154 N. 1. 
(b) Civil P. C. (1908), S. 154 — Interpretation 


The maxim ‘expressio unius est exclusio 
alterius’ has not always been applied to the 
interpretation of statutes. Thus, the ex¬ 
pressed saving of the pending rights of 
appeal in S. 154 does not mean repeal of all 
other vested rights for the application of 
AT^ above maxim is unsafe in such cases: 
AIR 1921 Mad 126, Foil. (Para 13) 

Anno: Civil P. C., S. 154 N. 3. 

J- Y- parsing Rao, for Appellants; Gopal Re 
Ekbote, for Respondent. 
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by the defendants lias been filed in No 
a * ainst a decree of the District Judi 
of Mahbubnagar, allowing the respondent’s dal 


for the declaration of title to certain properties 
as well as for injunction and reversing a decree 
dated July 31. 1951. of the Munsifi of Kalwa- 
kurti, who had dismissed the suit. 

(2 1 The appellant Devind Rao is the husband 
of the sister of the Appeilant Sarsothamma. who 
is the widow of the last male member of a Hindu 
family. Govardhan Rao, her husband, died on 
Thir 26. 1350 Fash (May 31. 1941) leaving her. 
his mother and the respondent, the wife of Pan- 
doranga Rao, Ins predeceased brother, as the 
three widows of the joint Hindu family. Before 
his death he was taken for treatment to Hyde¬ 
rabad and was for some time in the Osmania 
General Hospital at Afzai Gunj. The respon¬ 
dent's case is that four days prior to his death 
he made an oral will directing his wife and 
the brother's widow to enjoy equally his move- 
able and immovable properties, to maintain his 
mother, to adopt a son by agreement and in 
case of dispute to equally divide the properties. 
It is also her case that the two widows lived 
amicably till the sister's husband was appointed 
by the widow Sarsothamma as her general 
attorney in Farwardi 1358 F. (February 1949' to 
settle the quarrels, the two widows entered into 
an agreement on Farwardi 11. 1358 F. (February 
11. 1949) and as their relations continued to be 
strained they divided the properties equally on 
Khurdad. 8. 1358 F. (April 8. 1949'. Both these 
documents have been produced in the case and 
are on unstamped papers, and unregistered. The 
respondent claims that she after the division got 
the sole possession of her shares in the proper¬ 
ties and continued to enjoy till the receiver 
appointed by the Court took over the possession 
after the institution of the suit. The reason for 
filing the suit as disclosed in the plaint is that 
the Revenue Board had granted to Sarsothamma 
alone the succession to the pattas of the immov¬ 
able properties and had refused to enter the 
respondent as a "Shikmidar", directing her to get 
a decree of the civil Court and the two appel¬ 
lants have since been interfering with her pos¬ 
session. hence she should be declared as owner 
of half the shares of the properties and the 
appellants be restrained from interference with 
her possession. The suit was instituted on 
7-10-1950. i.e., prior to the extension of the Indian 
Civil P. C. to P*rt-B States, and when the 
Hyderabad Civil P. C. was still operative. 

(3) The appellants in their joint statement 
denied the making of the will, entering into any 
agreements partitioning the properties or the res¬ 
pondents being in possession of any of the dis¬ 
puted properties till the receiver got possession 
under the orders of the Court. The additional 
legal grounds urged for dismissing the suit are 
that both the agreement and the partition deed 
are compulsorily registrable and hence inadmis¬ 
sible In evidence, and the claim for the mere 
declaration of title and for granting permanent 
injunction in absence of the respondent's posses¬ 
sion over the properties is not entertalnable. 

(4) Considerable documentary and oral evidence 
was adduced in the case. The trial Judge held 
that the will relied upon by the respondent was 
unnatural one. because the testator having a 
mother had left her to the mercy of the two 
widows, and although he was alive for four days 
and In Hyderabad, he had not reduced it In 
writing. Then, dealing with the evidence of the 
four witnesses of the respondents adduced to 
prove the will, he held them unreliable, to sun- 
port of the finding of there being no will, he 
relied on the fact that for nearly ten years after 
the will It was not mentioned anywhere, so much 
so that there was no reference either In the 
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agreement or in the document relating to parti¬ 
tion of the properties. On these grounds, he held 
the oral will as not proved. As regards the 
documents of the agreement and partition he 
held that the producing of only two witnesses, 
Ranga Rao and Bhugga Rao. who had been also 
produced to prove the will, is suspicious especially 
when others were available to prove them, 
whereas the appellants had produced several 
persons, whose signatures appeared on them. He 
relied on the evidence of the person, who was 
shown as the scribe of one of the documents, 
and who swore about not knowing how to write. 
He believed this witness and recorded on his 
evidence that he appeared to be an honest man. 
Then his conclusion relating to the necessity of 
registration of these documents was that they 
were registrable. The part of his judgment 
about respondent's being not in possession was 
very elaborate. He classified the witnesses pro¬ 
duced in support of possession into three classes 
corresponding to the three villages in which the 
properties were situated, and found their evi¬ 
dence unsatisfactory, as well as the conduct of 
the receiver, whom he first appointed and later 
removed. Finally because of the absence of pos¬ 
session he held that the suit for mere declara¬ 
tion and injunction did not lay. 

(5) The judgment of the lower appellate Court 
allowing the appeal is extremely unsatisfactory. 
There is no decision in it about the agreement 
and partition documents as having been proved. 
Dealing with the will, reliance is placed more 
on the evidence of the defendants about there 
being another will for purposes of adoption and 
after finding such evidence unsatisfactory, the 
will has been held as proved. Then the agree¬ 
ment and the document showing partition were 
held as not compulsorily registrable. Coming to 
the question of possession of the respondent at 
the date of the suit, it has been held established 
and reliance is placed on the several documents 
prepared by the receiver when he took possession 
under the Court's orders. There is not a word 
in the judgment about why the opinion of the 
trial Judge, who had recorded the oral evidence, 
about the credibility of the appellant's witnesses 
should not be accepted. Accordingly the suit 
has been decreed and the appeal allowed. 

(6) In these circumstances, two questions arise 
for our decision: 


(1) Whether the findings of the lower appellate 
Court about the will having been proved and 
the respondent being in possession on the date the 
suit was filed can be reviewed under S. 602. 
Hyderabad Civil P. C.. which authorised the High 
Court in second appeals to decide issues of facts, 
notwithstanding the extension of the Indian 
Civil Procedure Code to Part-B States after the 
institution of the suit on April 1, 1951? 

(ii) Whether the second appeal should bo dis¬ 
posed on merits, notwithstanding the absence of 
knv finding by the lower appellate Court about 
the proof of the two documents of agreement 
and partition, as well as the unsatisfactory 
approach to the question of the proof of the will. 

(7) It is obvious that if S. 154. Civil P. C. be 
construed to be the only saying Action about the 
rights of appeals, this second appeal by the 
defendants is not covered by it. as the decrees 
of both the lower Courts in the case have been 
passed after the extension of the Civil P ro ^ d '”^ 
Code to Part-B States and under S _100 of the 
Code, the findings of the lower Courts on facts 
in second appeals are binding upon ^ Court 
But to hold the Section to be the sole provision, 
the maxim 'expressio unlus est exclusio alterius 


will have to be applied and the maxim has not 
always been applied to the interpretation nf 
statutes. Thus Maxwell's Interpretation of 
Statutes (9th Edition) contains the following 
passages at page 318: * 

“Provisions sometimes found in statutes en¬ 
acting imperfectly or for particular cases only 
that which was already and more widely the 
law have occasionally furnished ground for the 
contention that an intention to alter the 
general law was to be inferred from the partial 
or limited enactment, resting on the maxim 
•expressio unius est exclusio alterius’. But that 
maxim is inapplicable in such cases. The only 
inference which a Court can draw from such 
superfluous provisions (which generally find a 
place in Acts to meet unfounded objections and 
idle doubts), is that the Legislature was either 
ignorant or unmindful of the real state of the 
law. or that it acted under the influence of 
excessive caution. If the law be different from 
what the Legislature supposed it to be, the 
implication arising from the statute, it has been 
said, cannot operate as a negation of its exist¬ 
ence, and any legislation founded on such a 
mistake has not the effect of making that 
law which the Legislature erroneously assumed 
to be so. Thus, when in contending that 
debts due by corporate bodies were subject to 
foreign attachment in the Mayor’s Court the 
express statutory exemptions of the East India 
Company and of the Bank of England were 
cited as supplying the inference that corpo¬ 
rate bodies were deemed by the Legislature to 
be subject to that process, the judicial answer 
was that it was more reasonable to hold that 
the two great corporations prevailed on Par¬ 
liament to prevent all questions as to them¬ 
selves by direct enactment than to hold that 
Parliament by such special enactment meant 
to determine the question in all other cases 
adversely to corporations. A local Act which, 
in imposing wharfage dues for the maintenance 
of a harbour on certain articles, expressly 
exempted the Crown from liability in respect 
of coals imported for the use of royal packets, 
and the provision in Turnpike Acts, which 
exempted from toll carriages and horses 
attending the Queen or going or returning from 
such attendance, were not suffered to affect, 
the more extensive exemptions which the 
Crown enjoys by virtue of its prerogative." 


(8) We have therefore to ascertain what is the 
general law relating to the rights of appeals ana 
whether an intention to alter the general law can 
oe inferred from the partial enactment of S. w*. 
Civil P. C. It is a well established proposition 
nf law that a right of appeal is a substantive 
right and enures to a litigant on the institution 
nf a suit. The lending case is — ‘Colonial Sugar 
Refining Co. Ltd. v. Irving’. 1905 AC 369 
the case an appeal ordinarily lay to the Pnvy 
Council from an order of the Supreme Court oi 
\ustralia and while the matter was pending m 
that Court the law was amended so as to auow 
m appeal to the High Court Their 4 

nf the Privy Council held that, the new Ac 
:ould not deprive the party of ^s right to 
appeal to the Privy Council. Lord Macnaghten 
at page 372 remarked: 

“.To deprive a suitor in a pending action 

of an appeal to a superior tribunal whlcn 
belonged tThim as of right is a very different 

thing from regulating procedure. 

rhe same principle was reafflnned by their LonL 
ships of the Privy Council in the case of - wm 

Cloth and General MiUs Co Ltd v tocome-tax 

Commissioner, Delhi’, AIR 1927 PC 242 (B. 
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the case it was held that no right of appeal 
arose against the decisions of the Hign Court 
in Income-tax references before April I, 1926. 
the date when Act 24 of 1926 came into operation, 
giving the right of appeal to the Privy Council, 
as the Act showed no intention to interfere with 
the finality of decisions already given. Recently 
the — ‘Colonial Sugar Refining Co.'s case (Aj\ 
has been referred to by their Lordships of the 
Supreme Court of India in — ‘Ganpat Rai 
Hiralal v. The Aggarwal Chamber of Commerce’. 
AIR 1952 SC 409 (C). Here three appeals were 
connected and came to the Supreme Court on 
special leave by the Pep.su High Court at Patiala. 
In one such appeal (No. 152 of 1951 > the Official 
Liquidator had settled the list of contributories 
and after various steps before the Liquidation 
Judge of the High Court by way of objection 
payment orders were passed on 4-6-1346. The cor¬ 
rectness of these orders was challenged in appeals 
to the High Court and modifications were made 
In favour of the liquidator. Then an appeal was 
filed to the Judicial Committee of the State which 
held the appeal to the Division Bench barred 
by time and consequently the order of the Liqui¬ 
dation Judge was restored. Before the next appli¬ 
cation in the case was made, an Ordinance has 
made a certificate by the Judge necessary for 
purposes of Letters Patent appeal. On 2-*2-1950 
the firm of Murarulal Hari Ram filed the appli¬ 
cation under S. 152, Civil P. C., for amendment 
of the order of the Liquidation Judge and the 
application was dismissed on March 16, 1950. The 
firm applied for the certificate of leave to appeal, 
but tills again was dismissed. An appeal was 
preferred from the order; but it was thrown out 
on the ground of want of certificate from the 
Single Judge. With regard to this appeal the 
Supreme Court held that the amendment pro¬ 
ceeding was not a continuation of the suit, but 
was in the nature of an independent proceeding, 
and was governed by the law prevailing in the 
State on the date of its commencement, which 
had made a certificate of the Single Judge neces¬ 
sary and therefore the decision of the Court 
was right. 

(9) Then in the same authority two other 
appeals were dealt with and their facts were that 
an application for the removal of the name of 
the contributory was granted by the Liquidation 
Judge, but the order was reversed by a Division 
Bench and on further appeal to the Judicial Com¬ 
mittee of Patiala the case was remanded for 
retrial; thereafter an order for payment was 
made by the Liquidation Judge on 18-1-1949, and 
appeals were preferred against it on 19-2-1949. In 
the meantime, as there were some doubts on 
the question the appellants took precaution of 
applying to the Judge for a certificate; butJkhis 
was dlsmiped on 3-3-1949. The Judges of the 
Patiala High Court found that S. 116 of the 
ordinance contained an express provision depriv¬ 
ing a person of his right of appeal. In these 
appeals their Lordships of the Supreme Court 
observed: 

“There is nothing in the Section to justify the 
view that any taking away .of a vested right 
of appeal retrospectively was intended. The 
decision in — ‘Colonial Sugar Refining Company 
v. Irving (AV, clearly applies to the facts, and 
the order of the High Court that the appeals 
are not competent is, in our opinion, erroneous.” 

This authority of the Supreme Court shows both 
the negative as well as the positive aspects of 
the legal proposition, which Is that the right of 
,s „ aff ^ ted if some new proceeding be 
started after the new enactment is enforced, but 
if the earlier proceedings be continued. In 
words the right accrues when proceedings 


are begun and is not taken away by the cnangej 
cf law except by expressed o: necessary intent. 

(10j We shall. now cite several authorities for 
the proposition that the right accrues when a 
suit is instituted and applies not only where the 
right is taken away altogether; but also where 
it is modified. In — ’Daivanavaga Reodias v. 
Renukambal Aminal*, AIR 1927 Mad 977 (D>, it 
was held that an appeal, against a decree in a 
suit in which the valuation of the relief claimed 
according to the law in force at the date of the 
plaint was more than Rs. 5,000, but at the time 
of the appeal was less than Rs. 5,000, owing to 
the amendment of the Courses Act in the 
meanwhile, lay to the High Court and not the 
District Court. Then in — ‘Ram Singha v. 
Shankar Dayal and another’, AIR 1928 AIL 437 
iE>, it was held that where a party on the com¬ 
mencement of the proceeding had under the old 
Tenancy Act a right of appeal to the District 
Judge, he could exercise the right notwithstanding 
the new rule under the new Tenancy Act 
making the decision of the Assistant Collector 
final where the valuation of the subject-matter 
was less than Rs. 200. The proposition laid in 
the case is that an appeal is a mere continuance 
of the original proceedings initiated by the filing 
of the plaint and the right to continue that pro¬ 
ceeding cannot be affected by a new Act, unless 
it expressly says so. Similarly in — ‘Kirpa 
Singh v. Rasaildar Ajaipal Singh’, AIR 1928 
Lah 627 (F), it was held that the right, of appeal 
is not a mere matter of procedure but is a vested 
right which inheres in a party from the com¬ 
mencement of the action in the Court of first 
instance, and if according to the law in force at 
the time when the action was started in the 
Court of first instance the ultimate decision 
of such Court was appealable, the right to 
prefer or prosecute appeal therefrom is not 
affected by subsequent change of the law abolishing 
the appeal or modifying its forum unless it is 
so expressly provided in the amending Statute 
or follows by necessary implications from its 
terms. Again in — ’Sadr Ali v. Doliluddin Asti- 
gar\ AIR 1928 Cal 640 <G), a second appeal was 
filed in the Calcutta High Court about 4-4-1928; 

It was dismissed by a Single Judge who refused 
to declare the case as a fit one for Letters 
Patent appeal, which had become necessary under 
an amendment of Cl. 15, Letters Patent of the 
Calcutta High Court after 14-1-1928. It was held 
that the date of the presentation of the second 
appeal was not the date which determined the 
applicability of the amended Cl. 15, but the date 
of the institution of the suit. So also the 
Madras High Court in — 'Vasu Deva v. Emperor’, 
AIR 1929 Mad 381 (H). held that the similar 
amendment in the Letters Patent of Madras High 
Court did not apply retrospectively to second 
appeals pending in the Court at the time of the 
amendment. I shall close citation of authorities 
by referring to the recent Full Bench Case of 
— 'Gordhan Das v. Governor-General-in-Council\ 
AIR 1952 Pun] 103 (D. Here amendments were 
made in the Rules of the Court enabling a Single 
Judge to hear certain appeals-which were earlier 
heard by a Bench of two Judges and it was held 
that a provision of law which deprives a litigant 
of his right of appeal to a superior tribunal 
cannot be regarded as a provision which affects 
only the procedure and practice of the Court; on 
the other hand, it must be regarded as a provi¬ 
sion which affects substantive and substantial 
rights. 

(11) These authorities sufficiently establish the) 
proposition that the right of appeal Is a sub¬ 
stantial right, accrues to a party when a suit* 
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is filed and is not affected by the subsequent 
change of the law relating to appeals. The suit 
was filed in this case when the Hyderabad Civil 
P. C. was still in force and under S. 602 of the 
aforesaid Code a litigant had the right to come 
to this Court challenging the correctness of the 
decisions of the two lower Courts on facts. While 
the suit was pending in the trial Court the 
Indian Civil Procedure Code was applied to 
Part-B States and the question which we have 
to decide is whether the Legislature intended by 
the limited scope of S. 154 of the Civil Procedure 
Code to alter the general law. This Section reads 
as follows: 

“154. Nothing in this Code shall affect any 
present right of appeal which shall have accrued 
to any party at its commencement." 

It is admitted that there is divergence of judicial 
opinions on the point. According to the Madras 
High Court in — ‘Kalinga v. Narsaimha’, 9 Ind 
Cas 937 (Mad) (J). these words refer to a right 
of appeal which had become vested in a litigant 
before this Code came into force, whereas accord¬ 
ing to the Chief Court of Punjab in — ‘Ganda- 
mal v. Piran Ditta*. 15 Ind Cas 725 (Lah) (K), 
where second appeals lay under the old Code 
from certain orders made in execution and none 
under the new Code, no second appeal would 
lie in such a case from the order made in first 
appeal unless the appellate order was made while 
the old Code was in force. The views of the 
Calcutta High Court on this point are conflicting. 
In — 'Bhadreswar Goloi v. Bishnu Charah Sen', 
8 Ind Cas 3 (Cal) (L); — 'Raj Mohan Pal v. 
Gobinda Chandra Pal', 14 Ind Cas 53 (Cal) (M) 
and — ‘Benode Behari v. Ramsarup Chamar’, 15 
Ind Cas 679 (Cal) (N), it was held that where 
orders relating to the setting aside of auction 
sales on ground of fraud, or remanding a case 
were passed after Civil P. C. of 1908 came into 
force no second appeal lay even though the 
proceedings were started while the old Act was 
in force. These cases take the view that the 
orders in the execution proceedings are not 
decrees under the new Code and the existing pro¬ 
cedural law being retrospective the orders cannot 
be held to be as decrees for purposes of second 
appeal. The same reasoning should apply to the 
appellate orders also; yet in — ‘Lai Behary Mitra 
v. Nagendranath’, 16 Ind Cas 690 (Cal) (O), it 
was held that where the decree dismissing an 
application for setting aside an execution sale on 
ground of fraud hah been made prior to the 
coming into force of Civil P. C., a second appeal 
lay. although the order was upheld by the appel¬ 
late Court afterwards. The Calcutta High Court 
has therefore taken the view that where a sub¬ 
stantive right has become vested, the subsequent 
change in procedure does not affect a vested 
right. These authorities do not lay down that 
even in cases where the final orders are decrees 
under both the Codes, the rights of appeal of 
litigants are saved only when there be decrees 
under the old Code. 

(12) Apart from the Madras authority which is 
based on sounder reasons, there is an additional 
ground why S. 154. Civil P. C. should not be con¬ 
strued as containing the sole provision for saving 
rights of appeals under earlier laws in Part-B 
States. The Code has been applied to these 
States by the Code of Civil Procedure (Amend¬ 
ment) Act (2 of 1951). and under sub-s. (b) of 
S. 20 of the Act, rights, privileges, obligations 
or liabilities acquired, accrued, or incurred under 
anv of the repealed law are saved. Obviously the 
right of appeal under -S. 602. Hyderabad Civil 
P. C. which had accrued on the date of the insti¬ 
tution of the suit which was earlier than the 


application of the Code to this State, would bel 
saved under the aforesaid Section 20. 

(13) But it was argued that where there are 
two provisions in an enactment on the same 
subject-matter, one dealing with it generally and 
the other making it conditional, the latter should 
be taken as the proviso to the general provisions. 
In this connection reference was made to an 
authority of the Supreme Court reported in — 
‘Kadar Lai v. Hari Lal\ AIR 1952 SC 47 (P). But 
to apply the above rule of construction, the 
latter provision should be such as to exclude all 
others. The maxim ‘expressio unius est exclusio 
alterius’ should be applicable to it and reference 
has already been made to Maxwell on Inter¬ 
pretation of Statutes that it has not always been 
applied to interpretation of Statutes. It appears 
that the provision in S. 154. Civil P. C. imper¬ 
fectly enacts that which was already and more 
widely the law and from this limited enactment 
an intention to alter the general law should not 
be inferred. Having regard to S. 20 of Act 2 
of 1951, the only inference is that the Legislature 
has in retaining S. 154 acted under the influ¬ 
ence of excessive caution. In these circumstances, 
the decision of the Madras High Court in — 
‘Vishwanath Sastri v. Sitha Lakshmi Ammal’, AIR 
1921 Mad 126 (Q>. appears to be correct that the 
expressed saving of the pending rights of appeal 
does not mean repeal of all other vested rights 
and the application of the maxim is unsafe in such 
cases. The conclusion, therefore, is that the 
appellants in the present case still have the right 
of second appeal under S. 602, Hyderabad Civil 
P. C. and can thereby challenge in this Court 
findings of facts. 

(13a) It has to be determined further whether we 
should decide this appeal on merits ourselves 
or remand it to the lower appellate^ Court for 
a fresh decision of the whole case. It is clear 
that the District Judge has given no finding on 
the correctness of the conclusion of the trial 
Court about the documents of agreement and 
partition as not proved. That is an important 
issue in the case; for if the documents be not 
proved then the case of the respondent that she 
was in possession by virtue of the agreement is 
considerably shaken, and her case of being in pos¬ 
session is not explained on the grounds other 
than the agreement. Then the trial Judge haa 
recorded oral evidence in the case and his opinion 
about such witnesses carries a greater weight. 

(14) Indeed in - ‘Prem Singh v. Deb Singh*. 
AIR 1948 PC 20 (R). it has been said that where 
a question of fact has been tried by a Judge, an 
appeUate Court, which is disposed to come to a 
different conclusion, should not do so urness it is 
satisfied that any advantage enjoyed by the tnai 
Judge by reason of having seen & heard the wit¬ 
nesses could not be sufficient to explain or jus y 
the trial Judge's conclusions. There is nothing 
in the District Judge's judgment to show tnai 
seeing and hearing of the witnesses was not suffi¬ 
cient to Justify the trial Judges conclusion on 
respondent's not being in POSse>sioa His 
approach on the question of proof of tte wiu 
also unjustified: for in finding the will as prowl 
he has dealt more with the evidence of the 
defendants rather than that of the 

defects vitiate the entire judgment and we feel tha 
even in second appeals under the Hydmbaa 
Civil P. C. we are not expected lojo tl'^ 
of the first appellate Court. We therefore re 
the decree appealed against and remind 
case to the District Judge to decide aU the ju«j 
tions in the case afresh. The costs of this appe 
shall abide the final result in the case. d 

B/V.S.B. oase r 


1983 


Boa Bi v. Khadija Begum (Siadaiali Khan J.) Hyderabad 263 


AIR. 1953 HYD. 263 (Vol. 40, C. N. 132) 
SIADATALI KHAN J. 

Bua Bi w/o Syed Ali and another, Petitioners 
v. Khadija Begum, Respondent. 

Revn. Criminal Nos. 679 and 680 of 1951-52, 
D/- 18-2-1953. 

(a) Criminal P. C. (1898), S. 145 (5) — 
Cancellation of the preliminary order. 

It cannot be said that when once the 
Magistrate finds that there is likelihood of 
breach of peace, he cannot after the filing 
of written statements, and evidence of the 
parties find further that there is no likeli¬ 
hood of breach of peace. 6 Nazaer-e-Osma- 
nia 100, 5 Nazaer-e-Osmania 240, Foil. 

(Para 4) 

Anno: Cr. P. C., S. 145 N. 48. 

(b) Criminal P. C. (1898), S. 145 (5) — Can¬ 
cellation of the preliminary order. 


Where the Magistrate has found that 
there is no likelihood of breach of peace, 
he should have determined and closed the 
proceedings and should have only directed 
the restoration of the land in dispute to 
the party from whose possession it was 
taken. His order that the land should re¬ 
main in the Court’s custody pending deci¬ 
sion of a civil Court is without jurisdiction. 

(Para 4) 

Anno: Criminal P. C., S. 145 N. 48. 

Jehangir Ali, for Petitioners; Raja Bahadur 
Biseshwarnath, for Respondent. 

CASES CITED: 

(A) (’52) AIR 1952 All 918: 1952 Cri LJ 1650 

(B) 6 Nazaer-e-Osmania 100 

) (C) 5 Nazaer-e-Osmania 240 (FB) 

(D) 22 Deccan LR 209 

(E) 14 Deccan LR 79 

(F) 14 Deccan LR 108 

(G) 25 Deccan LR 264 

ORDER: This is a revision petition in a 
breach of peace case. The IVth Court, City Cri¬ 
minal Court, by judgment dated 24-9-1951 di- 
rac ‘ ad that the lands be kept in the custody 
of the Court till the parties get a decision from 
« Cou « - Hence this revision petition 
filed by Bua Bi and Kandmir. I have heard 
the arguments of the learned advocates of the 
parties. 

rJ, 2 ,L The karned advocate for the revision- 
arguad lha t Possession of the revi- 
U £S hS *5 been admi tted by the res- 
Begum - ft was also admitted 

i" tb Lr„ . report and has been deposed to 
by several witnesses of the respondent - for in- 

deDo^fhlft tl } e viUage officer ' who has 

deposed that for the last year or two Mussal- 

£oTof h it d C He e a r°m, ^ 8nd taken POSSeS ' 
sion or it He argued further that this is what 

the predecessors-in-title and brother-in-law of 

the respondent, Khadija Begum, Jafer AH 

Khan also has deposed that he had initiated 

ssns & 

ceedings; that, however, th? s mavL th® 

is clear that the oredecessowfiStle if'iniBiK 
Begum has admitted the possession 0 f the revi¬ 


sion-petitioners even in 1356F; that the learn¬ 
ed Magistrate himself has held that there was 
no likelihood of breach of peace and that, 
therefore, he should have determined the pro¬ 
ceedings forthwith and directed that the land 
should be restored to the party from whose 
possession it was taken and that as already 
stated above the land was taken from the pos¬ 
session of the revision-petitioners as is admitt¬ 
ed in the Police report and in the panchanama 
prepared by the bailiff. 

(3) In reply the learned advocate for the 
respondent, Khadija Begum. Raja Bahadur 
Biseshwarnath argued that the possession of 
the revision-petitioners over the whole of the 
land is not proved; that as laid down in — 
•Parmsshwar Din v. Sheo Moorat’. AIR 1952 
All 918 (A), possession over the whole land is 
to be seen; that the respondent had posted a 
servant Abbas Ali on the land in dispute and 
he remained there all the while; that there 
is a receipt showing that the predecessor-in- 
title of the respondent Jaffer Ali Khan, was 
delivered possession of the land in dispute on 
1st Azur 1355F., that the servant mentioned 
above was posted from 1355F; that a careful 
perusal of para. ( 1 ) of the written statement 
will show that the respondent did not admit 
therein the possession of the revision-petitioners 
but has only stated that the revision-peti¬ 
tioners taking advantage of the disturbed con¬ 
ditions of the time have begun to meddle un¬ 
lawfully with the land in dispute; that this does 
not mean that they took possession of the land 
in dispute; that it is true that the bailiff has 
not mentioned that there was any hut in occu¬ 
pation of the servant of the respondent at the 
time of taking the land in the custody of the 
Court; but that does not mean that there was 
no hut as this fact has been deposed to not 
only by the respondent herself but by Jaffer 
Ali Khan and several other witnesses. 

The learned advocate argued further that it is 
not true to say that the learned Magistrate has 
found that there was no likelihood of breach of 
peace; that he has expressly found that there was a 
Likelihood of breach of peace when he initiated 
proceedings under S. 145, Indian Criminal Pro¬ 
cedure Code; that the revision-petitioners Bua 
Bi and Kundmir themselves have deposed that 
on behalf of the respondent Sikhs were brought 
to aid in the maintaining of her possession; 
that this is also deposed to by the revision 
petitioners’ own brother, Syed 'Mohmood who 
has deposed that there was a likelihood of 
breach of peace and, therefore, he filed a peti¬ 
tion to the Police; and that Jafar Ali Khan 
brought Sikhs with him to take possession of 
the land in dispute. All this will show that 
there was a likelihood of breach of peace and. 
therefore, it is utterly incorrect to say that the 
Magistrate has found that there was no like¬ 
lihood of breach of peace. 

(4) I have carefully considered the above 
arguments and it is evident that as far as pos¬ 
session at the time of the preliminary order 
or two months prior to it is concerned, there 
is no doubt that it was with the revision-peti¬ 
tioners. The Panchanama prepared by the bai¬ 
liff expressly states that the land was taken 
from the possession of the revision-petitioners 
and it has been proved by depositions of re¬ 
vision-petitioners’ witnesses. The allegation of 
the respondent that she had posted a servant, 
there is deposed to by Jafar Ali Khan.' 
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and Abbas Ali, respondents witnesses 3 and 4: 
but it should be noted that Malta Reddy, res¬ 
pondent’s witness 3 who is not only a village 
official but also owns and cultivates lands ad¬ 
jacent to the survey numbers 108 and 109, now 
in dispute, states that he never saw any ser¬ 
vant of the respondent posted on the land in 
dispute. I need not repeat that the bailiff’s re¬ 
port also does not mention that there was an>' 
nut of Abbas Ali servant of the respondent, 
and what is more, Murtuza Ali Khan, the first 
witness adduced on behajf of the respondent 
has expressly stated that in the very hut built 
by the respondent the revision-petitioners en¬ 
tered and took possession. This witness Malla 
Reddy has deposed further that Mussalmans, 
meaning the revision-petitioners, took posses¬ 
sion of the land a year or two before he depos¬ 
ed, which means quite clearly many months 
prior to the preliminary order. The learned 
advocate argued that it was forcible possession 
and. therefore, could not be taken into account. 
There is no record to bear him out that Abbas 
Ali was thrown out forcibly. 

There remains the argument that the learned 
Magistrate has not found that there was no 
likelihood of breach of peace. In my opinion 
even a cursory perusal of the judgment under 
revision will snow' that he has so found it at 
numerous places. The argument that when 
once the Magistrate finds that there is likeli¬ 
hood of breach of peace, he cannot after the 
filing of written statements, and evidence of 
the parties find further that there is no like¬ 
lihood of breach of peace, is untenable. ‘Anand 
Rao v. Maruti’, 6 Nazaer-e-Osmania 100 (B), is 
clear authority on the point that whan after 
the evidence of the parties is closed, the Magis¬ 
trate is of the opinion that there is no likeli¬ 
hood of breach of peace, he should forthwith 
determine the proceedings and that, the con¬ 
tinuance of the proceedings to find the posses¬ 
sion of a party is without jurisdiction for the rea¬ 
son that, when there is no likelihood of breach 
of peace, there is no jurisdiction left and that 
it is also without jurisdiction to take evidence 
of actual possession. The same question was 
also thrashed in — ‘Anand Kishen v. Talukdar, 
Matpalle', 5 Nazaer-e-Osmania 240 (C), which 
is a Full Bench of 5 Judges case. 

There it has been held that: 

“Where it appears that there is no likelihood 
of breach of peace, the proceedings shall be 
terminated; that the Magistrate has so deter¬ 
mined the proceedings but it is urged that 
under S. 148, sub-s. 4, Hyderabad Criminal 
Procedure Code, if there is a dispute 
but no likelihood of breach of peace, 
the enquiry should still continue and 

possession of either party shall be de¬ 
termined. This has been held in — ‘22 

Deccan L. R. 209 (D)\ — ‘14 Deccan L. R. 
79 (E)'; — ‘14 Deccan L. R. 108 (F)’, and 
— ‘25 Deccan L. R. 264 (G)\ But this is 
not correct for in S. 148, sub-s. 1 the dispute 
leading to a breach of peace is qualified by 
a dispute about land and it is only when 
there are both these disputes that the Magis¬ 
trate has jurisdiction. Hence, if there is 
a mere dispute over the land and it is not 
likely to lead to a breach of peace, there is 
no jurisdiction’'. 

This is as clear as anything can be and, there¬ 
fore, as soon as it appears whether from the 
written statements of the parties or the evid¬ 


ence adduced by them that, there is no likeli¬ 
hood of breach of peace, the jurisdiction of the 
Magistrate comes to an end. It is evident that 
this may very well be after the finding of the 
Magistrate on a petition or a report 
to him that there is a likelihood of 
breach of peace. Hence I do not 
agree with the argument of the learned advo¬ 
cate for the respondent that the learned Magis¬ 
trate has not found that there is no likelihood 
of breach of peace or he could not have found 
that, because he had once found that there was 
a likelihood of breach of peace and initiated 
legal proceedings on it. Thus, as it is evident 
from the judgment under revision that the 
Magistrate has expressly found in so many 
places that there is no likelihood of breach of 
peace, he should have determined and closed 
the proceedings and should have only directed 
the restoration of the land in dispute to the 
party from whose possession it was taken. 
Hence, in my opinion his order that the land 
should remain in the Court’s custody pending 
decision of a Civil Court is without jurisdiction 
on the authority of the abovementioned cases 
and also on the authority of sub-s. 5 of S. 148, 
Hyderabad Criminal Procedure Code or the cor¬ 
responding sub-s 5 of S. 145, Indian Criminal 
Procedure Code.' Both these sections also lay 
down either expressly (S. 148) or by neces¬ 
sary implication (S. 145) the same proposition 
that when there is no dispute, the proceedings 
shall terminate and the Magistrate on the evid¬ 
ence adduced should direct restoration of the 
property in dispute to the party from whose 
possession it was taken. Thus I allow this re¬ 
vision petition and direct restoration of the land 
in dispute to the possession of the revision- 
petitioners as it is an record that the land m 
dispute was taken from their possession. Copy 
in the other file. Revision allowed. 
r /n h Revision allowed. 


A.I.R. 1953 DTD. 264 (Vol. 40. C. N. 133) 
MOHD AHMED ANSARI AND JAGAN- 
MOHAN REDDY JJ. 

Hyderabad Deccan Cigarette Factory, Peti¬ 
tioners v. Commr. of Income-tax, Hyderabad, 
Respondent. 

Reference No. 393/B. 5(2) of 1951-52, D/- 
25-3-1953. 

Income-tax Act (1922), S. 10(2) (xv) Ex- 


nditure for business. 

Where the assessee claims an exemp¬ 
tion of amount, on the ground of its be¬ 
ing an expenditure falling under S. 10(2) 
(xv), the burden of proving the necessary 
facts in that connection is on the assessee. 
It is not necessary for the Income-tax 
Tribunal to challenge the validity or other¬ 
wise of the agreement existing between 
the employer and his manager em¬ 
bodying the terms of payment toi be 
made to the manager or consider 
the question whether the amount was ac¬ 
tually paid or not. If without challengi g 
either the validity of the agreement or the 
factum of payment made to themajiager. 
the Income-tax Tribunal considers the 
amount paid to the manager as not bemg 
reasonable or wholly or exclusively expend^ 
ed for the purposes of the business, it can 
disallow the whole or so much of such e. 


1933 Hyp. Dec. Cigarette Factory y. I..T. Comjir. (Jaganmohan HedJy J.j Hyderabad 265 


penditure as in its opinion is in excess of 
the amount reasonably necessary for the 
purposes of the business. AIR 1951 SC 108 
and AIR 1950 Bom 29, Rel. on. (Para 4) 
Anno: I. T. Act S. 10 N. 13. 

Sitharamiah, for Petitioners; N. Narasimha 
Iyengar, for Respondent. 

CASES CITED: 

(A) (’51) AIR 1951 SC 108: 1950 SCR 1003 
(SC) 

(B) (’50) AIR 1950 Bom 29: 1949-17 ITR 533 

(C) (’36) 1936-4 ITR 2C4 (PC) 

JAGANMOHAN REDDY J.: We had directed 
the Income-tax Tribunal at Bombay bv our 
order of 8-8-1952 to state a case upon two 
questions, viz., 

1. Whether the Tribunal was right in law 
in disallowing the sum of Rs. 1,25.482/- 
paid to the Manager for the year 1357F 
as an expenditure not laid out or expend¬ 
ed wholly or exclusively for the purpose 
of the assessee’s business? 

2 . Whether the Tribunal is correct in law 
J" .. a . r ^* rar ‘') 1 fixing the amount of Rs. 
36,000/- as emoluments including the salary 
of the General Manager and further hold¬ 
ing that any payment beyond Rs. 36,000/- 
was not a business expenditure? 

I !} come / tax Tribunal has in compliance 

Z ™u th , e a^resaid order stated a case from 

cSf}i l PP ? ars l h f l the Hyderabad Deccan 
Cigarette factory belonging to the late Abdul 

battar was being run since 1343F., by his two 

anri rS ’h- n l me by £ is wi dow Salim Khatocn 
and his daughter Abida Khatoon, with th e a s - 

wanHMk* Gu ] an ? Hyder Khan, the father and 
grandfather of the widow and daughter res- 

Sattil 6 fh Durlng the H - fe time of Abdul 
Rs U i nnn/ e manager of the company was paid 

Hvrier Than er t, m ° n h ' but 0n his dea t h Gulam 
Sas beinS n a -H h0 w , as a PP°inted as a manager 
which w!c P ^ a . sa . lar £ of ^ 50 °/- Per month 

few vears ST* T t0 ^ 1000/ - *** month a 
1 %/ tht iJf In \ he y f ar °f assessment, 
sloss’s th - assess ee returned an income of Rs. 

comitax Offlcl PeCt ° f ?! f i ct0ry ' but the In- 

6aSm8/ 0 t A C n 0m r ed i he amount at Rs. 

duced thp T £L Appellate ° mcer » however, re- 
the factor y income by Rs. 33Q2ft/- 

peal h in aa mailltaine d b y the Tribunal in ap- 
Rs 100 ( 1 / « Slng this amount the salary of 

Khan was alfow£.° nth Paid to Gulam Sder 
sessee TffiiJriSSr®! t xpense - hut the as- 

deduction $ R s i 25 482/ thlS amoUn t a 
in the net nrcfitf'’l# 2/ .'u as * our annas share 
which was said 5v. faclory business 

Khan bi anduSi a Payable to Gulam Hyder 
Bahmanf 1357F., entered Wll nt dated 28th 

sessee and the said 

with respect to this amount tW n ’ 11 ls 

Sara z vs „ u ? £1 w-sra 

haf ^nexedT^ = case 

ITS Lf : 

"(a) Whereas Gulam Hvder vi,-.. u 
working since 9 i«t j an has been 

* aSSSi 


bad Deccan Cigarette Factory owned by the 
parties of the First Part; 

(b) Whereas due to the industry and effi¬ 
cient management of the said Gulam Hyder 
Khan the employers have been making good 
profits since 1343 Fasli; 

(c) Whereas the said Gulam Hyder Khan 
has been asking from a very long time to 
give him a share in the profits of the said 
factory as the entire profits earned by the 
Factory are due to the Employee’s skilful 
and efficient management; 

(d) And whereas the employers are Pur- 
dah Nishin ladies and it is not possible for 
them to actively engage themselves in the 
daily routine and management of the busi¬ 
ness; * 

The operative portion of the agreement is in 
these terms : 

“The said Gulam Hyder Khan shall receive 
a monthly remuneration of Rs. 1,000/- and 
a share of four annas ill the net profit of 
the business, after charging ail business ex¬ 
penditure including the monthly remunera¬ 
tion paid to the said employee, and also 
alter charging any donations and charities 
whatever is given with full consent and ap¬ 
proval of both the Employers and the Emp¬ 
loyee”. . 

(3) The Income-tax Officer in the course of 
his order observed: 

“One of the considerations for increasing the 
emolument is stated to be the old age of the 
employee and the service rendered by him 
so far. This is indeed not a sound reason 
for increasing the emoluments in excess of 
the monthly remuneration of Rs. 1000/- to 
the tune of Rs. 1,25,482/- in the accounting 
year The said employee is no other than 
the father of Salim Khatoon, one of the 
said partners of the firm and has been look¬ 
ing after the business for the last 12 years. 
I do not think that any consideration should 
be given to the employee in the accounting 
year for his past services, and this agreement 
in my opinion, is not so much to the services 
he rendered to the factory as to the relation¬ 
ship with the alleged partners.” 


xne uepuiy commissioner while maintaining 
the view point of the Income-tax Officer, furthei 
^, S ^ ed th * recipient did not know 

English. Dealing with the contention that the 
Manager supervised the work of the business 
and also purchased tobacco from Guntur and 
other places, the Deputy Commissioner expres- 
sed the view that the progress of the factory 
was due to the skill of the workmen and the 

Ju 0r Au th n machines and it cannot be said 
that the profits of over three lakhs were earned 
through the personal exertions of the recipient. 
Having regard to the qualifications and the 
actual work done by Gulam Hyder Khan the 
salary of Rs. 1,000/- paid to him was quite 
normal. The Tribunal, however, considered that 
on the face of the service agreement a share 
of four annas in the rupee of the net profits 
° ut ° f aU Proportion to the work done by 
G “ lam . Hyd?r Khan and that it was not im- 
pressed by the argument that an agreement for 
a higher remuneration was not entered into 

Khtn^rff 0 !!. Of the minority of Abida 
Khatoon. It further held that there is no evi- 

tnvp fhl a J UIam .? yd t r Khan threatened to 
leave the ladies or that he could have got else- 

w ere the terms as alleged to have been granted 


2GG Hvderabad Hyd. Dec. Cigarette Factory'y. I..T. Commr. (Jayanmohan Beddy J.) A.I.B. 




under the ser\'ice agreement or that a manager 
of the concern of the size of the Cigarette Fac¬ 
tory got such higher lucrative terms from any 
other firm. Having regard to the remuneration 
paid to the Assistant Manager in 1357 F., i.e., 
Rs. 750/- per month and Rs. 25,000/- as flavour¬ 
ing charges, the Tribunal allowed in all Rs. 
36,000/- as a reasonable remuneration to the 
Manager who was the Chief Executive of the 
Factory, as an expenditure laid out or expended 
wholly and exclusively for the purpose of the 
assessee's business. 


(4) The deduction claimed by the assessee is 
under S. 12 (2) (xv) of the Hyderabad E. P. T. 
Act (Section 10 (2) (xv) of the Indian Income- 
tax Act) which is as follows: 

"Any expenditure (net being in the nature 
of a capital expenditure or personal expense 
of the assessee) laid out or expended wholly 
and exclusively for the purposes of such 
business, profession or vocation.” 

It has been observed by the Supreme Court 
in the case of — ‘Commissioner of Income Tax, 
West Bengal v. Calcutta Agency Ltd.’. AIR 
2951 SC 108 (A) that where the assessee 
claims an exemption of amount, on the ground 
of its being an expenditure falling under S, 10 
(2) (xv), the burden of proving the necessary 
facts in that connection is on the assessee. It 
is not necessary for the Income Tax Tribunal 
to challenge the validity or otherwise of the 
agreement or consider the question whether 
the amount was actually paid or not. If with¬ 
out challenging either the validity of the 
agreement or the factum of payment, tne In¬ 
come Tax Tribunal considered the amount 
paid as not being reasonable or wholly or 
exclusively expended for the purposes of the 
business, it con disallow the whole or so much 
of such expenditure as in its opinion is in 
excess of the amount reasonably necessary for 
the purposes of the business. In ‘Jethabhai 
Hirji & Co., v. Commissioner of Income Tax, 
Bombay’, AIR 1950 Bom 29 (B) Chagla C J. 
dealing with the arguments of Sir Jamshedji 
Kanga, (which are the same as those addres¬ 
sed before us by Mr. Sitharamiah, Advocate 
for the assessee) that it is for the employer 
to determine what remuneration he should 
pay for the services rendered to him by an 
employee and that the Income Tax Officer 
could never be in a position to judge as to 
how and in what manner the employer should 
remunerate his employees, observed following 
the principles laid down by the Privy Council 
i n _ -Aspro Ltd. v. Commissioner of Taxes, 
1936-4 ITR 264 (PC) (C) as follows: 

"Section 10 (2) (xv) of the Indian Income 
Tax Act, 1922, requires that whatever 
amount he pays to his employee must be 
paid wholly and exclusively for the purposes 
of his business, and it is for the Income Tax 
Officer to decide whether any remuneration 
paid by the employer to his employee was 
wholly and exclusively expended for the 
purpose of his business. It is erroneous to 
contend that as soon as an assessee has 
established these two facts, namely, tne 
existence of an agreement between an em¬ 
ployer and an employee and the fact ot 
actual payment, no discretion is left to the 
Income-tax Officer except to hold that the 
payment was made wholly and exclusively 
lor the purposes of the business. Although 
the payment might have been made and 
although there might be an agreement in 


existence, it would be open to the Income- 
tax Officer to take into consideration various 
factors which would go to show whether the 
amount was paid as required by the section.” 


In that case the assessee employed two persons 
to attend to his branch of business on salaries 
of Rs. 125/- and 111/-. Later he agreed to 
pay to each -of these employees a commission 
of 20 per cent on the net profits of the branch 
in addition to their respective salaries and 
pursuant to this agreement each employee was 
paid Rs. 6,000/-. The Income-tax Officer con¬ 
sidered this claim and allowed only a sum of 
Rs. 1,000/- and the balance of Rs. 11,000/- was 
disallowed by him. The Tribunal came to the 
conclusion that the sum of Rs. 11,000/- was 
rightly disallowed by the Income-tax Officer as 
according to the Income-tax Officer the amount 
was not wholly and exclusively expended for 
the purposes of the assessee’s business. In 
coming to this conclusion the Tribunal con¬ 
sidered all the evidence and all the factors 
placed before it. 


Mr. Sitharamiah contends that in that case 
an opportunity was given to the employees to 
file affidavits in order to satisfy that these two 
employees performed extra work in order to 
merit so large a sum of as Rs. 6,000/- each, 
but in this case no such opportunity has been 
given. This contention in our view, has no 
force as the burden of establishing facts neces¬ 
sary for the income-tax authorities in coming 
to the conclusion that the amount claimed was 
wholly and exclusively expended for the pur¬ 
poses’of the business, is upon the assessee and 
it was for the assessee to have established these 
facts to the satisfaction of the Income-tax 
authorities. Now what are the facts and cir¬ 
cumstances that the assessee sets forth in this 
case? A reference to the preamble of the 
agreement set out above would show that the 
following considerations were taken into ac¬ 
count for paying the remuneration claimed as 
deduction: (a) that Shn Gulam Hyder Khan 
was working since Amerdad 1343 F., as tn 
General Manager and Mukhtar-e-am ot tn 
business and that due to his industry and 
efficient management the employers have been 
making good profits since that *b) that 

the entire profits earned by the factory are due 
to the skill and efficient management of Gutam 
Hyder Khan; (c) that the employers are Purdah 
Nishin ladies and it is not possiMe for them to 
actively engage themselves in the daily routine 
and management of the business; and (d) th 
the age of the employee, the services’ ^"dere 
by him so far & the necessity of his continuing 

as an employee in future, ^®^/° r for paving 
siderations set out in the Preamble forpaying 
the amount have been held to be insufficient 
to allow the deduction, in view °f the a bsenc 
of proof that the factory could not be run a 
all without the services of the emptoyee. The 
Tribunal came to the conclusion that the remu 
neration sought to be deducted was for past 
services and that at any rate it was not show 
that the business could not be run without th 
services of Shri Gulam Hyder Khan nor ha 
it been shown that he would get the same 
similar remuneration elsewhere It was no 

St 1 to h the e Suf a^nd g efficlnt management of 
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the employee was also quite properly negativ¬ 
ed on the ground that it was the skill of the 
workmen and the machines which contributed 
to the earning of the profits and that it cannot 
be said that the services of the Manager are 
alone responsible for the earning of profits of 
the company. Further the obligations of the 
employee under the service agreement are very 
unreal, namely, that he shall diligently and 
honestly devote his full time to the business of 
the employers, that he shall not act in any 
manner prejudicial to the interest of the em¬ 
ployers and shall not sell or dispose of or deal 
otherwise with the property and assets belong¬ 
ing to the company nor assign, transfer or deal 
otherwise with his interest in the factory under 
any circumstances whatsoever. These obliga¬ 
tions appear to us to be either to pertain ordi¬ 
narily to the duties of an employee or are not 
consistent with the status of an employee. It 
is somewhat strange to suggest that an em¬ 
ployee should not sell, dispose of or deal other¬ 
wise with the properties or assets belonging 
to the factory which he as an employee cannot 
do. In our view the Income-tax Tribunal was 
entitled to the view that the remuneration was 
not reasonable having regard to the nature of 
the business and that at any rate it was out 
of all proportion to the services which the 
employee wa s capable of rendering. This find¬ 
ing is a question of fact and in our view the 
Income-tax Tribunal had sufficient basis for 
coming to the conclusion which they did. 

(5) There is no substance in the argument 
of the learned Advocate for the assessee that 
there was no basis for fixing Rs. 36,000/- It was, 
in our view, open to the Income-tax authorities 
to have rejected the entire claim on the ground 
tne assessee has not shown to their 
satisfaction that the amount paid was neces¬ 
sary for the purposes of the business but the 
Tribunal having regard to the highest salary 
paid to an executive officer in the Government 
nxed the remuneration at Rs. 3,000/- per month 
and allowed Rs. 36,000/-. In this view of the 
matter our answer to the questions 1 and 2 of 
tne reference is m the affirmative. The assessee 
will pay the costs of this reference. 

B/V.S.B. Ordered accordingly. 
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of an’ Act *- Reference 

“S, the disposal of the case. The Court 

'elf quesuSTlS^e 
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ponsible for the contraventions of those 
sections. (Para 2) 

Thus where an accused is charged with 
an offence under S. 13, Hyderabad Public 
Security Act. 1348 F for supplying certain 
articles to the members of the Communist 
Party and the validity of that section is 
impugned, it is necessary for the Magis¬ 
trate, first of all, to decide whether the 
accused did actually supply the said arti¬ 
cles to the members of the Communist 
Party; and if so. whether their act amount¬ 
ed to helping the activities of the Com¬ 
munist Party so as to bring the offence 
within S. 13. Unless the Magistrate comes 
to a conclusion in the affirmative on both 
these points, the question of contravention 
of the sections of the Hyderabad Public 
Security Act or of the determination of the 
validity of the section does not arise and 
hence the reference to the High Court un¬ 
der S. 432 is premature. (Para 3) 

Govt. Advocate, for the State; Ramchander 
Rao Nandapurkar, for Respondent. 

ORDER: This is a reference by the Munsiff 
Magistrate at Karimnagar under S. 432, Cr. P. C 
He has given his opinion that Ss. 13 to 21, Hydera¬ 
bad Public Security Act 12 of 1348 F. are incon¬ 
sistent with the fundamental rights as mentioned 
under the Constitution and hence void under Art. 
13(2) of the Constitution. He has therefore re¬ 
ferred the said point for our decision under the 
provisions of the said Section. 

(2) A careful reading of the S. 432, Cr P. C 
will show that where any Court is satisfied that 
in a case pending before it, the determination of 
any constitutional point with regard to the vali¬ 
dity of any Act. Ordinance or Regulation is neces¬ 
sary for the disposal of the case then only a 
reference can be made to a High Court under 
that Section. In this case a charge-sheet was filed 
and some evidence was recorded. At that state 
the case was transferred from some other Court 
to the Court below and an objection to the vali¬ 
dity of the said section was raised and the Court 
has referred the case to us. In our ooinion the 
Court ought to have come to the conclusion ’ that 
the determination of question of the validity of 
the impugned sections was necessary; otherwise 
the accused will be held responsible for the con¬ 
travention of those sections. In this case the 
accused were charge-sheeted for helping the mem¬ 
bers of the Communist party by supplying to them 
two seers of country liquor, one pot of Sendhi and 
two chickens It is alleged that by these acts, 
they helped the members of the Communist party 
which was declared unlawful. It was therefore 
necessary for the Magistrate, first of all. to decide 
whether the accused did actually supply the said 
articles to the members of the Communist party; 
and if so, whether their acts amounted to haloing 
the activities of the Communist party so as to 
bring the offence within S. 13, Hyderabad Public 
Security Act, 1348 F. Unless the Magistrate comes 
to a conclusion In the affirmative on both these 
points, the question of contravention of the sec¬ 
tions of the Hyderabad Public Security Act does 
not arise It was therefore the duty of'the Magis- 

to decide these questions and 
then if his decision was against the accused on 
those points, it is only then that it could be said 
the question of the validity of these Sections arises 

? n * lt 15 clear from the opinion 
* Magistrate and the records of the case that 
the Magistrate has not reached that stage and 
therefore his reference is premature. We there- 
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fore reject the reference. This order will govern 
the connected references. 

A - D.R.R. Reference rejected. 
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REDDY JJ. 

Sahibzadi Yavarunnisa Begum, Appellant- 
Petitioner v. Syed Ahmed Ali Khan and others, 
Respondents. 

Revn. Petn. No. 323/4 of 1952-53. D/- 8-4-53. 

(a) Debt Laws — Hyderabad Jagirdars’ Debt 
Settlement Act (12 of 1952), S. 25 — Divesting 
of jurisdiction of executing Court. 

Where pending the execution of a money 
decree, the amount under which is partly 
realised by the sale in execution of the pro¬ 
perty of the judgment-debtor, a notice issued 
by the Board under S. 25 to transfer the 
execution file is received, then so far as 
unrealised balance of the amount decreed by 
the Court is concerned, the application for 
execution will have to be transferred to the 
Board under the mandatory provision of the 
said section, and the Court will become 
divested of its jurisdiction unless the file is 
retransferred to it. (Para 4) 

(b) Debt Laws — Hyderabad Jagirdars’ Debt 
Settlement Act (12 of 1952), S. 6 (2) — Party 
to proceeding. 

A stranger auction-purchaser who pur¬ 
chases in execution of a simple money-decree 
is not a person claiming through or under 
parties to the proceeding within the mean¬ 
ing of S. 6 (2). 10 All 166 (PC), Rel. on. 
Case law Disting. (Para 7) 

(c) Debt Laws — Hyderabad Jagirdars’ Debt 
Settlement Act (12 of 1952), S. 25 — Proceed¬ 
ings in respect of debt. 

The proceedings at the stage of confirma¬ 
tion of sale held in execution of money de- 
cree are not proceedings in respect of a debt, 
which ought to be transferred to the Board 
the moment the requisition is made. AIR 
1931 PC 33; AIR 1936 PC 204 Ref ; AIR 

1937 Nag 98; AIR 1938 Nag 2/3; AIR 1950 

Mad 512, Rel. on; AIR 1940 Mad 899; AIR 

1946 Mad 285, Disting. (Paras 8, 1-) 

(d) Debt Laws — Hyderabad Jagirdars’ Debt 
Settlement Act (12 of 1952), S. 2 (e) — Stranger 
auction-purchaser is not debtor. 

The concept of debt implies the existence 
of two parties between whom privity of 
contract forms the nexus or between whom 
the relationship of debtor and creditor 
comes into existence by operation of law. 
Once the stranger auction-purchaser pur¬ 
chases the property, at an execution sale 
held in execution of a money decree tne 
rights of the decree-holder cease except as 
regards the purchase price. Thereafter, the 
rights reside in the auction-purchaser, and 
no one can resist him unless an application 
is made under O. 21, Rr. 89, 90 and 91, Civil 
P. C. It is, thus, difficult to see how an 
auction-purchaser can be said to be a party 
to the debt which he has not contracted or 
otherwise took upon himself the liability to 
pay. (Para o) 

D. M. Deshmukh, for Appellant; Narsimha 
Iyyengar, Srinivasa Iyyengar and Zakuallah, lor 
Respondents. 


CASES CITED: 

(A) (’37) AIR 1937 Nag 98: 169 Ind Cas 99 

(B) (’38) AIR 1938 Nag 273: ILR (1939) Nag 
104 

(C) (’48) AIR 1948 Nag 180: ILR (1947) Nag 
470 

(D) (’40) AIR 1940 Mad 899: 191 Ind Cas 733 

(E) (’46) AIR 1946 Mad 285: ILR (1946) Mad 
828 

(F) (’87) 10 All 166: 15 Ind App 12 (PC) 

(G) (’48) AIR 1948 Nag 94: ILR (1947) Nag 674 

(H) (’41) AIR 1941 Mad 161: ILR (1941) Mad 
438 (FB) 

(I) (’46) AIR 1946 Lah 134: ILR (1946) Lah 
672 (FB) 

(J) (’04) 1904 All WN 61: 26 All 447 

(K) (’41) AIR 1941 Pat 95: 20 Pat 86 

(L) (’40) AIR 1940 Pat 615: 186 Ind Cas 786 

(M) (’50) AIR 1950 Mad 512: 1950-1 Mad LJ 347 

(N) (’31) AIR 1931 PC 33: 58 Ind App 50 (PC) 

(O) (’36) AIR 1936 PC 204: 63 Ind App 304 
(PC) 

JUDGMENT: Sahibzadi Yavarunnisa obtained 
a money decree on account of her dower-debt 
and as money equivalent of her share in the 
estate of the deceased propositus on 3rd October 
1951 for Rs. 1.04.101-10-0 charged upon certain 
immoveable properties on the basis of a compro¬ 
mise entered into between her and the other 
heirs of Mir Sardar Ali duly recorded under 
O. 23. R. 3. Civil P. C. In execution of this 
decree, a house known as Sardar Munzil situate 
in Begumpet with its appurtenances was sold by 
public auction (through Khaleel & Co.), to Kothari 
Brothers Ltd. (represented by their Director Jora- 
war Mull Motilab to whom it was knocked down 
as the highest bidder for Rs. 70.000/- on 
24-8-1952. On the same day. a cheque for 
Rs. 1500/- drawn on Grindlya Bank was handed 
over by the auction-purchaser to the auctioneer 
in compliance with the provisions of O. 21, 
R 84 Civil P. C., and the balance of the purchase- 
money was paid through another cheque drawn 
on the Central Bank of India. 

(2) Before the sale could be confirmed and 
made absolute under O. 21, R. 92. Civil P- C., the 
First Judge. City Civil Court by his letter No. 
4731. dated 22-9-1952. issued an injunction in the 
case of — ‘Mir Azam All v. Mir Hamid All 
requesting the Court below not to make the 
sale absolute till the disposal of that case on 
his file. The letter was received by the Court 
below on 23-9-1952. On that same day. the 
judgment-debtors put in an app.ication under 
O 21 R 90. Civil P. C. for setting aside the sale 
on the ground that property worth not less than 
Rs. 1.50.000/- fetched a lower pnce“ 
proper publication of sale and inordtaaUs haste 
on the part of the auctioneer. In the alternative, 
they prayed that the proceedings be transferred 
to 'the Jagirdars' Debt Settlement Board which 
had come into existence by then under S. <• 
Hyderabad Jagirdars' Debt SetUement Act jjg 
<12 of 1952) (hereinafter referred to as the Af* 
and was actively functioning. FoUojrinjug 
this application came the letter of the Secretly 
to the Jagirdars' Debt Settlement Board No. 46/ 
DSB dated 24-9-1952 asking the Court to send 

STS Sf ^ 
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therefore entitled to a refund of the purchase- 
money and the amount of Rs. 3500'- paid by 
them to the auctioneers as commission. The 
decree-holder in her separate replies of 22-10-1952 
took strong exception to the objections raised by 
the judgment-debtors and the auction-purchaser 
and prayed that the sale be continued and made 
absolute. In disposing of the matter in contro¬ 
versy, the learned Additional District Judge. 
Hyderabad, held that the injunction issued by 
the First Judge, City Civil Court had no binding 
effect and can therefore be ignored. He overruled 
the objections raised by the judgment-debtors on 
the ground that the auctioneer was appointed 
by the mutual consent of the parties and the 
mere fact that the property did not fetch higher 
price according to the expectations of the judg- 
menUiebtor did not amount to fraud or material 
irregularity within the meaning of O. 21, R. 90. 
He further held that the validity of the sale 
could not be impugned because it was a ‘fait 
accompli’ before the Jagirdars Debt Settlement 
Board (hereinafter referred as the Board) exer¬ 
cised its powers under S. 25 of the Act. by re¬ 
quisitioning the files of the Court to itself. The 
Additional District Judge however stayed his 
hand from confirming the sale because in his 
opinion the statutory requisition made by the 
Board took away his jurisdiction to deal further 
with the proceedings. In regard to the moneys 
deposited by the auction-purchaser, he stated as 
follows: 


“I do not know how long it will take the Board 
to come to any conclusion, hence the money 
deposited by the auction-purchaser cannot bo 
made to remain Idle. It would therefore be 
refunded to him on his furnishing a proper 
security for the like amount with a definite 
undertaking that if the Board upholds the sale, 
the auction-purchaser will deposit the amount 

of Rs. 70,000/- within a week’s notice.I 

therefore (further) order that in case the 
decretal amount is otherwise conciliated (scaled 
down) by the Board the auction-purchaser will 
be entitled* to claim the sum paid to the 
auctioneer not from the latter but from the 
judgmentdebtor." 

pie Judgment-debtors and the auction-purchasers 
nave remained content with this order but the 
decree-holder has come up in revision and it was 
strenuously contended on his behalf that the 
learned Additional District Judge had wrongly 
refused to exercise jurisdiction, to confirm and 
make the sale absolute. The learned Advocate 
faction-purchasers contrary to his con- 
°fK ln Hi? Court below made common cause 

Sr t)!! ie t,S t>n l er b ! fore US ' 1716 real support 

’i nder revision came from the 
b f t S rs Wh0 remained ex parte on the 

Com-t 'below * argumcnts were heard by the 
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*25 nAll t n Kads 85 foUows: 

25 (1) AU suits, appeals, applications for 

raSt^? EZFSS?* 5 other revisions 
respect of any debt pending In anv civil 

P2P* « they iSoS?the ^ 

h ak? i w *} eto( i r ^ Person from whom < 
debt is due is a debtor and whether thp i 

^tof dehts due from hto on ttie dat 
the application is lesa than Rs. 6000/- he tr 
ferred to the Board. wu/ “ e 

d “ application for adjustment 
aebta made to a Board under S. 11 or a 
ment submitted to a Board under s. 21 


eludes a debt in respect of which a suit, appeal 
application for execution or proceeding other 
than revisional, is pending before a civil or 
revenue Court, the Board shall give notice 
thereof to such other Court. On receipt of 
such notice, such other Court shall transfer the 
suit, appeal, application or proceeding, as the 
case may be, to the Board. 

(3i When any suit, appeal, application or pro¬ 
ceeding is transferred to the Board under sub-s. 
(1) or sub-s. (2), the Board shall proceed as if 
an application under S. 11 had been made to it. 

(4» If the Board, to which anv suit, appeal 
application or proceeding is transferred under 
sub-s. (D or sub-s. (2), decides the preliminary 
issue mentioned in cl. (a) of sub-s. (1) of S 24 
in the negative or that mentioned in cl. (b) 
of the said sub-s. (1 * in the negative, it shall 
retransfer the suit, appeal, application or pro¬ 
ceeding to the Court from which it has been 
transferred to itself after the disposal and 
subject to the result of the appeal where an 
appeal is filed and after the expiry of the period 
prescribed for an appeal where no appeal is 
filed. 

(5) When any suit, appeal, application or pro¬ 
ceeding is retransferred to the Court under 
sub-s. (4), the said Court shall proceed with 
the same." 




which we agree that in so far as unrealised 
balance of the amount decreed by the Court 
be ow is concerned, the application for execution 
will have to be transferred to the Board under 
the mandatory provision of the above section, and 
the Court will become divested of its Jurisdiction 
unless the file is retransferred to it. The contro- 
versy however, centered round the question 
whether the proceedings at the stage of confirma¬ 
tion where the interest of a stranger to the 
decree has intervened can be said to be a pro- 
ln resect of a debt and consequently 
liable to be transferred to the Board, it was 
argued on behalf of the petitioner that once the 
Court disallowed the judgment-debtor's application 
purporting to be one under O. 21. R. 90. it ought 
to have proceeded to confirm the sale under O. 21 
R. 92, and not transferred the proceeding to the 
Board because that proceeding cannot, be said to 
be in respect of a debt. Reference is made in this 
connection to the - 'Firm 0 f Haji Dada Kachhi 
v. Pannalal. AIR 1937 Nag 98 (AT- — ‘Mndhao 
Mukund v. Ramchandra'. AIR 1938' Nag 273 (Bi 
and — 'Rajaram Kontu v. Rishabha Kumar' atr 

}»» ,0> -. The '«™i adroitotolta 

judgment-debtors in reply contended that the ex¬ 
pression "proceedings in respect of a debt" used 
in S 25 of the Act includes and covera procS 
ing in respect of confirmation of sale and the 
auction-purchaser being a representative of the 
Judgment-debtors, would be bound by the result 
of any decision to which the Board may make 
to adjusting the account between the parties to 
the decree. In support of the contention raised 
by him. the learned Advocate relied on — ‘Nukala 
Surya Rao v^ Bullemma'. AIR 1940 Mad 899 (D? 
. T _ R f*j“ 1 “®h a P a tht Ayyer v. Subramanla Pillar' 
AIR 1946 Mad 285 (E), and certain other rulings 
to which we shall advert later. muigs 

(5) Before dealing with these contentions it is 
to be noted that the Judgment-debtors after the 
sale was held did not take advantage of the 
provisions of R. 89, o. 21. Civil p r 
applied under R. 90 and failed, and the portion 
ofthe order disallowing the applicationhKS 
become final in view of the fact that they did 
not attempt to have It set aside by Ww of 
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appeal as provided by Cl. (j) of R. 1 of O. 43. 
It is thus apparent, that so far as the relevant 
rules of Civil Procedure Code are concerned, there 
is nothing to prevent the sale being confirmed 
and made absolute. The law holds out a defi¬ 
nite assurance to the auction-purchaser under 
R. 92. that the sale shall be confirmed in his 
favour unless the judgment-debtor or any other 
persons entitled to apply under R. 89 or the 
decree-holder or any other persons entitled to 
apply under R. 90 or he himself exercises the 
right conferred upon him to apply under R. 91, 
to have it set aside after satisfying the conditions 
mentioned in the rule respectively applicable to 
each applicant. 

(6) It is next to be seen whether confirmation 
can be withheld in view of any of the provisions 
of the Act. 

(7) The learned Advocate for the judgment- 
debtors contends that whatever may be the posi¬ 
tion under the Code of Civil Procedure, the fact 
that a debt which had been concluded by a 
decree of a Civil Court can be reopened under the 
Act and adjusted between parties to the 
decree, would imply that the auctioneer would 
be bound by the decision which the Board may 
arrive at in that respect. This contention, he 
urges, is supported by the provisions of S. 6 of 
the Act. That section provides: 

"6 (1) Subject to the provisions of this Act. the 
Board shall have full power to decide all ques¬ 
tions. whether of title or priority or of any 
nature whatsoever, and whether involving 
matters of law or fact, which may arise in 
any case within the cognizance of the Board 
or which the Board may deem it expedient or 
necessary to decide for the purpose of doing 
complete justice or making a complete settle¬ 
ment of debts in any such case. 

(2) Subject to the provisions of this Act and 
notwithstanding anything contained in any 
other law for the time being in force, every 
such decision shall be final and binding for all 
purposes on all parties and all other persons 
who are parties to the proceedings in which 
such decision is given." 

The learned Advocate for the judgment-debtors 
lavs great deal of stress on the provisions of 
sub-s. (2) but that sub-section does not expressly 
say that the auction-purchaser would be a person 
claiming through or under any parties to the 
proceeding. The Privy Council in - Zarn-ul- 
Abdin Khan v. Muhammad Asghar All Khan. 
15 ind App 12 (PC) (F). has decided that 
stranger auction-purchasers who purchase in exe¬ 
cution of a simple money-decree are not bound 
by the result of any appeal against the decree. 
It follows that such persons cannot be regarded 
as claiming by or under the judgment-debtor for 
purposes of the Act. for. if they are not bound by 
the result of an appeal against the very decree 
under which they purchase, much less will they 
be bound by the results of some independent suit 
or proceedings to which they are not partus. 
The* learned advocate for the judgment-debtors 
refers to — 'Rambhau Vithalrao v. Nagarmal 
Jltmal’ AIR 1948 Nag 94 (G>; - ‘Annamalai 
Mudali' v. Ramasami Mudali', AIR 19« Mad_ 161 
(FB) (H)* — 'Bhiku Mai v. Firm Ram Chandar 
Babu Lai’, AIR 1946 Lah 134 (FB) (D; - ‘Gut 
zari Lai v. Madho Ram. 26 All 447 ( J ),— Mt 
Basumati Kuer v. Mt. Harbansi Kuer AIR.1941 
Pat 95 (K- and — 'Ajodhva Lai v Bnj Kishore 
Bass’ AIR 1940 Pat 615 (L), for the proposition 
that the auction-purchaser should be held to be 
the representative of the JudgmenUdebtors. But 
these decisions are based on a consideration or 


the provision of S. 47, Civil P. C. In the present 
case, at the stage with which we are concerned, 
no question falling under S. 47 arises, and there¬ 
fore the authorities cited are distinguishable and 
need not be elaborately discussed. 

(8) As already stated, the real question to be 
determined is whether the proceedings at the 
stage of confirmation are proceedings in respect of 
a debt, which ought to be transferred to the 
Board the moment the requisition is made. ‘Debt’ 
has been defined in S. 2 (e) of the Act to mean 
any liability in cash or kind, whether secured or 
unsecured debt from a jagirdar whether payable 
under the decree or order of any Court or other¬ 
wise. The concept of debt implies the existence 
of two parties between whom privity of contract 
forms the nexus or between whom the relation¬ 
ship of debtor and creditor comes into existence 
by operation of law. Once the auction-purchaser 
purchases the property, the rights of the decree- 
holder cease except as regards the purchase 
price. Thereafter the rights reside in the auction- 
purchaser, and, according to the Privy Council, 
no one can resist him unless an application is 
made under O. 21, Rr. 89, 90 and 91. The Judg¬ 
ment-debtor in the present case had made an 
application which was disallowed and which had 
become final as stated above. In such circum¬ 
stances, it is difficult to see how an auction-pur¬ 
chaser can be said to be a party to the debt 
which he has not contracted or otherwise took 
upon himself the liability to pay. This view is 
fortified by the provisions of S. 21 of the Act 
which direct the Board to give notice to the 
debtor and to the creditor and publish a general 
notice requiring the debtor and all creditors to 
submit a statement in the prescribed form within 
one month from the date of the service of the 
notice or the publication of the general notice 
whichever is later. It is thus clear that the 
persons who appear before the Board are tne 
debtor and the creditor. The award by the 
Board after taking the account according to 
shall be between the creditor and the debtor ana 
it shall be registered and executed by the Col¬ 
lector against the debtor and the money due from 
him will be recovered as arrears of revenue (vide 
Ss. 66 and 42 of the Act) These provisions make 
it sufficiently clear that the scope of the inquiry 
before the Board shall be confined to the parties 

to the debt and the auction-purchaser does not 

come into the picture except u P«n the theory 
of representation, which we have held, does not 
apply in the circumstances of this case. T 
result is that the expression proceedmg in res- 
pect of a debt" would not apply to a confirms 
tion proceeding. 

(9) The authorities cited by the teamed advo¬ 
cate for the judgment-debtors to which refer 
ence has been made in an earlier portion of the 
Judgment are based on S. 25, Madras Debt Con¬ 
ciliation Act which reads as follows. 

"When an application has been made 
£53 under f 4 any suit or other pr»ce«£g 
then pending before a. civil Court in pe 
of any debt for the settlement of * hlc jL^ ed 
cation has been made shall not be proceMe 
with until the Board has dismissed the app 

In interpreting the provisions of ggg^p^hdd 
Wadsworth J.. in - ‘AIR 1940 Mad 899 (D> 
that where there has been a decree on^a ° ^ 
gage debt and »n application ^ Wed the 
R. 90 by the judgment-debtor that 

sale on the ground L. J<ft of a debt 

proceeding is a proceeding in resg^ con- 

within the purview of S. 25, Maoras 
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dilation Act. In — 'AIR 1946 Mad 285 (E). a 
Bench of the Madras High Court, has held that 
the language of S. 25 is mandatory. Consequently, 
where the judgment-debtor files a petition under 
S. 4 the Court executing the decree has no 
jurisdiction to proceed with the petition for exe¬ 
cution until the petition under S. 4 has been dis¬ 
missed and as the Court has no jurisdiction to 
sell the property in the meantime its action in so 
doing must be regarded as nullity. 

(10) Tnese cases no doubt in a way support the 
argument of the learned Advocate. But the 
difficulty in accepting them as good authority for 
the proposition with which we are concerned lies 
in the fact that the position of the stranger 
purchaser has not been considered in them. To 
stress that point the learned advocate for the 
petitioner relied upon Nagpur cases already re¬ 
ferred to above. In the first two cases i e.. the 
— ‘AIR 1937 Nag 98 (A)’ and — ‘AIR 1938 Nag 
273 (B)\ provisions similar to those enacted in 
S. 25, Madras Debt Conciliation Act, came in for 
consideration. It was held in the former case 
that after an execution sale has been held and 
the sale price has been set off against the 
judgment-debt or deposited in Court, 'subsequent 
proceedings for confirming the sale are proceedings 
between the Judgment-debtor and the auction- 
purchaser, just as are proceedings for the delivery 
of possession to the auction purchaser. In these 
proceedings, the decree-holder plays no part and 
they do not amount to executing a decree so 
as to fall under this proviso to S. 21. C. P. Debt 
Conciliation Act. The property had been sold in 
execution of the decree and the title of the 
auction-purchaser vests in him from the date of 
sale subject to confirmation, which is inevitable 
in the absence of any objection. In the latter 
N»yogi J., decided that the object of the 
Debt Conciliation Act is the settlement or 
adjustment of debts owed by agriculturists and 
in the settlement of the debts any interest which 
arises m favour of a third party should not be 
disregarded The proceeding in respect of a debt 
occurring in S. 21, Debt Conciliation Act, must 
be u ™* e rstood as referring to those proceedings 
m which the decree-holder and the Judgment- 
aebtor alone are concerned and its meaning should 

nnrJ?«f eXte 2£ ed t0 cover a 01156 of an auction 
1110 P roce ^ng relating to confiima- 

nrnvi^L Sa if . cannot ^ over-ridden by any other 
? f unless ther e is an express pro- 
c? 21 rWi 01 impairing the effect of R 92. 
preclude 0 thl !v C ' .1 Co nsequently, s. 21 does not 

executlon^Aie h C i U i tag , Court from confl rmlng the 
bv the dehior P i °. r t0 an application made 
Act In d thl i«? der S - .1 of ‘b® Conciliation 

Uoner^ni on behalf of the l*tl- 

effect / he ^ was 111 considering the 

vv. c "° r sta y order u/s. 6 (3), C. P Relief of in¬ 
debtedness Act observed that under that suh- 

recelves 1 notice^ Sf “f, operate until Court 

» Hence* Sen^f^h^H 11 the Debt Court, 
sate hut L th f notlce * iss^d before the 

irlfars« 

also good " S SSf? “•* subsequently ts 
seed JJThS tKuS 


Civil Procedure Code in various rules under O. 21 
makes a clear distinction between ‘sale' and "con¬ 
firmation of sale". Section 4 of that Act applies 
only to cases where the property has not been 
sold. The section is inapplicable to a case where 
auction sale had been affected but what remains 
to be done is only the confirmation of the sale 
by the Court under O. 21, R. 92, Civil Proce¬ 
dure Code. 

(11) In our opinion the view expressed in Nag¬ 
pur cases and in the later Madras cases is more 
in consonance with the law as laid down by the 
Privy Council. It has been held in — ‘Nanhela! 
v. Umrao Singh', AIR 1931 PC 33 <N>, that if a 
sale has been duly effected, it is not competent 
to the decree-holder or the judgment-debtor to 
get rid of it by adjusting or otherwise satisfying 
the decree out of Court. In — ‘Venkata Jagan- 
natha Rao v. Venkata Kumara Mahipati Surya 
Rao\ AIR 1936 PC 2M (O*. Sir Shadilal who 
delivered the judgment of the Board observed: 

“It is obvious that after the expiry of the 
statutory period for setting aside the sale, there 
was no person who could question the title of 
the auction purchaser and a certificate of sale 
granted by the Court would in such a case be 
formal document of title. In the absence of 
an order setting aside the sale, the Court is 
bound to confirm'it." 

Even if it be supposed that such proceedings as 
the one with which we are concerned, are covered 
by the provisions of S. 25 of the Act and are to 
be transferred on requisition made by the Board, 
the question arises whether the Board will have 
jurisdiction to deal with them. There are no 
provisions in the Act to the effect that notwith¬ 
standing that the sale has reached the stage of 
confirmation the Board on the proceedings being 
transferred to it shall set aside the sale or refuse 
to confirm it and order a de novo sale to satisfy 
the debt in case of Judgment-debtor's default. 
According to S. 51 of the Act only the proceedings 
under Chapter III of the Act are to be governed 
by tlie Code of Civil Procedure. Chapter in 
contains no provision for confirmation or setting 
aside by the Board of the sale already held bv 
the Civil Court. In such a case there would 
be no sense in transferring a proceeding to the 
Board which it cannot effectively deal with. 

(12) For the reasons stated above, we hold that 
confirmation proceedings are not proceedings in 
respect of a debt and cannot therefore be trans¬ 
ferred to the Board. 

(13) The result is that the revision petition suc¬ 
ceeds and is hereby allowed with costs The 
order of the Additional District Judge is set aside 
with the direction that he will proceed further 
in the case in accordance with law. 

B/V.S.B. Revision allowed. 
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MANOHAR PERSHAD AND DESHPANDE JJ 

Mukanda, Petitioner v. Birdychand, Respon- 
dent. 


iter. nos. 516 to 575 of 1952, D/- 12-1-1953 

Civil p. c. (1908), 0. 46, R. 1 _ Statement of 
facts and Court’s opinion. 1 1 

A reference without any statement of facts 
& opinion of the Court below, about the case 
non-appealable used without a state- 
3f*that the trial Court had any reason¬ 
able doubt about it, is not proper and valid 

(Paras 5, 6> 

Anno: Civil P. C., 0. 46 R. 1 N. 8. 
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ORDER: The District & Sessions Judge, 
Aurangabad through a letter dated 3-7-1952 has 
forwarded a copv of the letter No. 378 of 18-6- 
1952 frcm the First Class Magistrate, Vijapur, 
and has reauested the Court to let him know 
as to how the cases mentioned in the list may 
be disposed of. 

(2) This letter was received on the Adminis¬ 
trative Side of this Court, from where it was 
treated as a reference and transferred to the 
Judicial side and which is before us now. 

(3) From a perusal of the record before us it 
appears that the Munsiff, Vijapur, through a 
letter No. 378 cf 18-6-1952, addressed to the 
District and Sessions Judge, Aurangabad, asked 
his guidance whether he was empowered to deal 
with the cases in view of the fact that the 
Bombay Agricultural Debt Relief & Settlement 
Act of 1939 is not in existence in the Hyderabad 
State. The District and Sessions Judge has 
forwarded this letter along with the record of 
60 cases to this Court. On the Administrative 
Side, this was treated as a reference. 

(4) The Question that arises is whether this 
is a reference by the District and Sessions Judge, 
Aurangabad, or a reference by the Munsiff, 
Vijapur. If it is to be treated as a reference 
bv the District and Sessions Judge, Aurangabad, 
then it cannot be a proper reference as the 
cases are net before him, and if it is to be 
treated as a reference by the Munsiff Court, 
Vijapur. then in that case also, this reference 
is not valid, for according to O. 46, R. 1, C. P. C., 
a reference could only be made where no appeal 
lies and before or on the hearing of a suit, the 
Court trying the suit entertains reasonable doubt 
and after drawing up a statement of the facts 
of the case, and the point on which doubt is 
entertained, refers such statement with its opi¬ 
nion on the point for the decision of the High 
Court. 

(5) In the present case, there is neither any 
statement of facts nor is there any opinion of 
the Court below about the case being non- 
appealable. Further, it is not clear whether the 
trial Court had any reasonable doubt about it. 

(6) We are. therefore, of the opinion that as 

there is no statement of facts and the opinion 
of the Court below, and the reference is also 
not by the Munsiff, Vijapur, the reference is 
not nroper and valid. Thus, the reference is 
rejected. This order shall govern the other 
connected references. Order accordingly. 
C/H.G.P. Reference rejected. 
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Hyderabad State v. Mukund Reddy, Respcn- 
dent. 

Reference No. 751/6 of 1952-53, D/- 18-6-1953. 
Criminal P. C. (1898), Ss. 247, Proviso and 
200, Proviso (aa) — Complaint by public ser- 


vant. 


Where security proceedings have been 
started unon a written complaint of a public 
servant, the Magistrate would not be justi- 
fled in dismissing the complaint for non- 
appearance of the Public Prosecutor when 
the accused is also absent. To such a case 
the proviso to S. 247 is applicable and under 
that Droviso the Magistrate has to exercise 
a judicial discretion. Since the case could 
not proceed on account of the absence of 
the accused and the question of examining 
the complainant could not arise by virtue 


of S. 200, Proviso (aa), the attendance of 
the Public Prosecutor was not required and 
the Magistrate should have dispensed with 
his attendance under the proviso to S. 247. 

(Para 2) 

Anno: Cr. P. C., S. 200 N. 18; S. 247 N. 9. 
Gopalrao Murumkar, Govt. Advocate, for the 
State; Madhav Rao Vemuganti, for Respondent. 

ORDER: This is a reference by the District & 
Sessions Judge, Karimnagar, recommending that 
the order of the Deputy Collector, Karimnagar 
dated 6-9-1951, be quashed and the case remanded 
to him for further trial. The reasoning given 
by the learned District & Sessions Judge is not, 
to our mind, quite correct. He was under the 
impression that the case is one in which the pro¬ 
cedure applicable to warrant cases will have to 
be followed. Shri Madhav Rao, the learned 
Advocate for the respondent, drew our attention 
to the order of the Deputy Collector dated 12-7- 
1951 in which it has been mentioned that the 
accused is directed to show cause why he should 
not be bound over to keep peace.... Shri Madhav 
Rao argues that under S. 117 when the case is 
one for security to keep peace, it should be tried 
as a summons case. Shri Gopal Rao Murumkar. 
the learned Government Advocate, argues that the 
Deputy Collector misapprehended the police report 
dated’25-6-1951 in which it has been stated that 
it was intended that proceedings under S. 110 Cri¬ 
minal P. G, were to be instituted and enquired 
into against the accused and as such the proce¬ 
dure applicable to warrant cases will have to be 

followed. , , 

(2) The case was dismissed by the Magistrate on 
account of the absence of the Public Prosecutor 
and also on account of the absence of the accused. 
Therefore, in our opinion, whatever the procedure 
to be followed may be. the provisions of S. 247 
will be applicable in this case. The proviso to that 
section lays down that where the complainant is 
a public servant and his personal attendance is 
not required, the Magistrate may dispense with his 
attendance and proceed with the case. It is clear 
from a perusal of the judgment of the Magistrate 
that he did not devote his attention to this part 
of the section. Otherwise, he would have mention¬ 
ed some reasons as to why he did not msP 011 ^ 
with the attendance of the complainant who was 
a public servant in this case. We are of the opi¬ 
nion that the discretion to be used while applying 
this proviso -should be judicially exercised. It is 
clear from the record that the case could not pro¬ 
ceed on account of the absence of the accused. Thus 
the presence of the public seivMt-^mplainant- 
was not required and the Magistnite^ could and 
should have dispensed with his attendance, w 
direct that the absence of the complainant on the 
date be dispensed with as laid down in the sectio 
and the case is remanded to the c °o rt °' “ 
Magistrate for trial according to law. In this^con¬ 
nection reference is also made to the.P^^fhat 
S. 200 (aa> in which it has been l^d down tot 
when the complaint is made in writing nothing 
contained in the section shall be , d *®|“ d .J 0 
quire the examination of a complainant in « 
case in which the complaint has been made h 
Court or by a public servant acUng or pug™ 
to act in the discharge of his offl cl alduti^ 
this case the complaint was made by the Offl e 
charge of the Police station concerned to to 
charge of his official duties Hen^ the qugo^ 
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Criminal P .C. (1898), S. 155 — Powers and 
?^ ie f c - ! 0 /^ P ? lice — (H y deraba d Cr. P. C., Ss. 

Once a police officer takes up the inves¬ 
tigation of a non-cognizable case upon 
oitfer of the Magistrate, the investigation 
which he holds becomes an investigation 
under Ch. 14, Cr. P. C. and he becomes in¬ 
vested with all the powers which are °iven 
to him under Chap. 14 including the power 
to file a challan, and the law does not re¬ 
quire that a fresh permission should be 
given by the Government or the Magis- 
trate concerned for preferring a charge- 
sheet after considering the result of the 

f P p e «£ at i, 0 M 10 Dec ? a ? 28 and 35 Dec 
Ljti held overruled by Add No i of 

1355 F; AIR ISIS Bom 80, ixpl. and no! 

appUed - (Para 4) 

♦h.°l t a f ra °n Mu L ru t , ? kar ’ Govt - Advocate, for 
the^tate; Purshottam Rao Vakil, for Respon- 

CASES CITED: 

(A) 10 Deccan LR 28 

<cj 3 A 5 P £»n°Li ?! 6 1355 p <f » d > < FB > 

AIR 1915 Bom 80: 16 Cri DJ 161 

arafffh* .,,2*! Wimn. preferred 

. • judgmeQt of the lower Court, raises 

L“S purpo , ran8 i2a SS 

M andTMr (th °, l ! gh they had aSuallJ 
the higher eiglble for admission to 

Which tow ^K transfer oertificates for 

wanted for * were require^ as they 

The police read in soWe °ther schools. 

SusShldSSSdTJ 6 °J ° pinion that the 

Ss. 395 and mTI? he w °H en ^ mentioned in 

correspond S y ^ e ^ ad Penal Code 

Penal Code A. 8 ttJ 67 » and 468 of tho India n 
zable tho nr<\in « offences were non-cogoi- 

to city Criminal Court 

s. 156, Hyderabad ounces under 

to s, 155. led PC. corresponding 

ordered the ixflteta i„2ft C i ty Crta innl Court 
Police had aSUtef l nA the case The 
mission to ffivestirofnTn? Government for per- 
obtalned. On the^iQH< : Th . at *P ermisslon was also 
Police Investigated the^rn^ tbe , snid orders, the 
and preferred four challan!* «, tlle accuse d 
the challans were 8 him - Two of 

which Is ^bjec?SteiTr her ! " 0Qe “se 
case No. 479 of 1952 hef^I 0f c °°sideration in 
ohallans were preierreS oth ^ two 

were tried together hv and thev 

^Ich Revision No. 48^oU952°hM i? 0Urt agalnst 
^ch is also before us for been Preferred 

(2) We have S “ >nsld ? ration today. 

ed advocates of the parttes^in'*h**1 of 1116 leam ' 
“ses. and this declsloS^jf ,2“ revlslon 

A«Pfc of *** he mwira EWm? 1 *** cases 

the latter revision case. part of the record in 


£»*“ A Court 

tutlon of the char^to^ t p °“" d H lat the tnsti- 

1953 Hyd./85 4^6 1 Pr ° Per and 


unauthorised because no permission was taken 
™ or lhe Magistrate to institute 
n^L£ harg0 - Tnc .P° 1Qt for decision therefore is 
whether alter giving the order to the police to 
imesttsate the offence (being non-cognizable un- 

fresif'nlrm:?- - Cr, u P ' c *• the law requires that a 
resh permission should be given by the Govern- 

inent or the Magistrate concerned for preferring 
:V ; iar to' e ; she ( e t after considering the result of 
iw. mv f st *gation held by the police. The provi¬ 
sions of Ss. 156 and 157, H. Cr. P c are the 

it^ft tbepr ° Vlsi0 - of s - 155 - I- Cr. P. c.; in 

°iven to that when information is 

o fh. I™ — ln charge of a Police station 

shalf en.^^' 0 ^ \ non-cognizable offence he 

5 a y b00k the substance of such in- 

r-^ Tt if n f d fu fcr ,he mfonnant to the Magls- 

S' irfiSiS' th f provided that no Police officer 
snau investigate a non-cognizable offence without 

L,t.in rder ° f the ^eis'rate of the 1st or 2nd clS 

^forS, t0 Th? r ' SUCh casa K or commit thJ 

the Hyderabad Code that GovemSenTm^alS 

ti^ate SU Sub-Sm empo 7 e Q rin S the police to'inves- 
u^ate. Sub-section 3 of S. 155, L Cr. P c whi-h 

Jo equivalent to Sub-section 2 of S. 157 H Cr 

P. C. provides (hat a police officer receiving such 

order may exercise the some powers in resect 

of the investigation (except the power to arrest 

witoout warrant, as an officer m chaSe 5 a 

pohee station may exercise in a cognizable case 

.. 15 c l ear therefore from this suh-seetion 

staHrtn hen a 1)01100 ofr,cer in char ^ of a police 
station receives an order for an investigation of 

iSVSrS 1 * ° 1 f n " he 13 •wSSfto”pr 2 ! 

SSSL * n :l he sam ^ mft nner and exercise the same 
po^er^ in lespect of investigations which he is 
empowered to exercise in a cognLSe cise ex . 

warrant* 6 Thi^^n? w' he accused without 

warrant. Thus once the order of investi?afinn ic 

received, there is no limitation or reStion on 

the TV investlgati0Q and proceeding w'th 
the case (the question of arrest without warrenfc 

does not arise in this case). Therefore as K 

the section is concerned, it is clear that there k 

o direction that he should report the rSSt of 

h^ investigaUon to toe authority L^uS the 

to nr MXT'T and then waib for insSfctS 
to prefer his charge-sheet before a Magistrate Tt 

sWmi 1? i ~ 

ss h JX'ss & car t ^ 

sstlisss 

has been Sm ta'a^uS 

Judges decided in that case thS £ f fned 

Aw/’ Uh the 0piQion ^ntioned in - S 
Ahmeds case (A) and that it should not iw 
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fore be followed- It was held therein that S. 157, 
H. Cr. P. C. is in that Chapter of the Hyderabad 
Criminal P. C. which deals with the powers of 
the police to investigate a case and therefore 
excepting the fact that in non-cogmzable cases 
authority to investigate is necessary there are no 
other limitations on the powers of an investigat¬ 
in'* officer as laid down in that chapter. Ihe 
learned advocate for the respondent also relied 
upon — ‘Abdul Ali Khan v. The State’, 35 Deccan 
LR 216 (C) in which ‘Sana Ahmed's ruling (A)’ 
was followed. As 'Sana Ahmed's case (A)’ which 
has been overruled has been followed in — '35 
Dec LR 216 (C)', it is no longer binding. The 
lower Court has placed reliance upon — 'Appa 
Ragho v. Emperor'. AIR 1915 Bom 80 <D>. After 
perusing the said ruling, we find that the facts 
are not very clearly stated. It appears that a 
Magistrate directed the police to investigate a 
non-cognizable offence and report. The police 
investigated the case but did not make a report 
and in the meanwhile the police instituted pro¬ 
ceedings against the applicant under S. 211, I. 
P. C. The learned Judges held that the convic¬ 
tion of the complainant under S. 211 (viz., pre¬ 
ferring a false charge with intent to injure) was 
not valid. It is clear from these short facts that 
it was not the person who was originally intend¬ 
ed by the informant to be the accused who was 
convicted and punished but it was the o her 
way; the informant was punished for giving 
false informa'ion. The learned Judges held 
that the report under S. 173 with regard to 
the original complaint of the informant (°r the 
complainant) was necessary before there could be 
a charge against that informant for giving false 
information. Section 173 lays down that the 
police after investigating into a case should re¬ 
port to the Magistrate. That report when it 
takes the form of a charge-sheet is enquired into 
and tried and decided and it may lead ultimately 
either to the discharge or acquittal of the ac¬ 
cused or of his being punished. Such a report is 
called a '‘challaa'' or a "charge-sheet and is 
taken cognizance of by a Magistrate under S. 
190(b). I. Cr. P. C.: S 195(b). H. Cr. P C. On 
the other hand, if that report be to the effect 
that the case was a false one then the Court may 
decide accordingly; and only then could a ques¬ 
tion whether the information was a false one. 
arise. Such a report is known as a .referred 
charge-sheet". Therefore in the Bombay case 
the question was different, as the police preferre 
a charge-sheet under an offence of giving informa¬ 
tion wi'hout making a report that the case was a 
false one. In the case before us. there is actual¬ 
ly a report under S. 173 which was enquired into 
and tried by the lower court and the proceedings 
are at the stage of framing of charges. Hence 
— ‘AIR 1915 Bom 80 ID)' is not applicable in 

this case. 

(6) Thus in this case there was a report 

lan or charge-sheet) which the°L£i 
lower court has taken cognizance of and tnea. 
There is therefore no defect asregardsthe pre- 
of the challan and the \*ew of the 
learned Magistrate of the lower Court that the 
challan was contrary to law, cannot be accepted. 

(7) We. therefore, set aside the order of the 

S^dSf tha^The^'be'^eeded with and 
disposed of according to law. 

C/H.G.P. ’ CaSe remanded - 
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SIADAT ALI KHAN J. 

Joint family business of Ramchendera Sri- 
navas, Petitioners-Appellants v. The Shahdara 
Sharanpur Light Railway, Respondent. 

Revn. Petn. No. 181/A/5/1 of 1358 F, D/- 
30-3-1953. 

(a) Contract Act (1872), S. 72, Illustration 

(b) — Payment made under mistake as to 
rates — Mistake is one of fact (Para 2) 

Anno: Contract Act, S. 72 N. 2. 

(b) Railways Act (1890), S. 47(1) — Con¬ 
signor paying at higher rate. 

A railway company contracts with the 
consignor at the rate mentioned in the rail¬ 
way receipt and this has to be followed. 

If the goods are consigned to a station 
where the rate is higher than at the des¬ 
patching station, the consignor cannot be 
charged at the higher rate and if he is so 
charged the payment is illegal. (Para 2) 
Anno; Railways Act, S. 47 N. 2. 

(c) Limitation Act (1908), Arts. 62 and 95 

— Consignor of goods paying at higher rate 
under mistake — Suit to recover money pah! 
in excess — Payment cannot come under head¬ 
ing ‘‘money had and received” — Art. 96 and 
not Art. 62 applies — AIR 1940 Bom 252, 
tinguished. 3) 

Anno: Limitation Act, Art. 62 N. 28, Pt. 2; 
Art. 96 N. 4. 

Bishamber Dayal and Girija Pershad Sanghi, 
for Petitioners; B. Narayan Rao, for Respon¬ 
dent. 

CASES CITED: 

(A) (’29) AIR 1929 Mad 177: 114 Ind Cas 358 

(B) (’49) AIR 1949 PC 297: 28 Pat 913 (PC) 

(C) (’44) AIR 1944 Mad 444: ILR (1945) Mad 

(DM’40) AIR 1940 Bom 252: 189 Ind Cas 678 

ORDER: This is revision petition No. 181 
ter No. A-5/1 (Telangana) against tire Legmen 
of the Additional Sessions Judge. Secun .4f^” 
dated 22-1-1949 by which the revision 
suit was dismissed on the ground that it was out 

(2) I have heard the arguments °* **“*“”£? 
Advocates of the parties and 
ment under revision. It appears to me th 
learned Additional Sessions Judge based his OMfe 
ment on - ’Appavoo Chettiar v. S L Rg, 

1929 Mad. 177 (A) and dismissed it 

case proceeds on the interrelation of l llustra i 

«bi of Section 72 of the Indian 

effect that when payment was mtde ac< 

wronp schedule, it was a mistake of law. 

SB S MfKM 

is not a mistake of law but it is a^ 
Thus, the basis of the Judgment under revis 

been altered. then 

The learned Advocate for the respo should 
argued that the payment was noti 
he noted that the learned Additional bessw . 

bLdistinctly ttat th<.payment 

Brass sskwsse - * * * 
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Railway. On N. S. Railway the R. R. R. rites 
prevailed and the rates were higher than the 
O. R. R. rates. The learned Additional Sessions 
Judge therefore heid that the clerk c.t the Kaehi- 
guda Railway Station who cnarged at the ft. R. R. 
rates had no authority to do so as he aik-rc-d the 
basis of the contract. The learned Advocate for 
the respondent argued on the authority of — 
•Dawood Rowther v. S. I. Riy. Co. Ltd.. Trichina- 
poly', AIR 1944 Mad 444 iC*. that the action 
of the clerk at the Kacinguda Railway Station was 
correct inasmuch as he has no authority to charge 
outside the tariff rates prevailing n N. S. Railway. 
I do not agree, for the contract was made at Baraut 
Station end it had to be followed. Any adjust¬ 
ment of the account in respect of the difference 
of rates is a matter between the railway companies 
and not a matter as between the parties. The 
railway company contracts with the party at the 
rates mentioned in the railway receipt and this 
has to be followed. I need not cite any authority, 
for this has been accepted always to be the case 
Thus, in my opinion it is quite evident that ex¬ 
cessive rates were charged. 

(3) Then comes the question of limitation. The 
learned Advocate for the respondent argued that 
Article 62, Indian Limitation Act, only applies; 
for money was paid voluntarily and. therefore 
action for its recovery can only be of "money had 
and received”, for this he has cited — 'City Muni- 
c^Uty, Bhusawal v. Nusserwanji Hormusji’, AIR 
1940 Bom. 252 (D). It appears to me that though 
inc ”°** Was ^sed by the Kachiguda clerk on 
♦K» u the cont€ ntion of the revision petitioner 
that he came to know that it was in excess of 
<» 29-6-43 will have to be gone in¬ 
to, for Article 96, Indian Limitation Act gives him 
time from the date of knowledge. The Bombay 
case m my opinion is not relevant inasmuch as the 
payment cannot come under the heading "money 

hmm^ n t d recei y® d ”- Tllc revision petitioner was 
pay the money and he paid it under a 
h^m? nd *u hlch 0011,(1 have been enforced by with- 
niw. t T he J g00ds and otherwise if he hod not com- 

ar the 1 d P no * t th ‘ nk 10 such cases the notion 
“ -contract of money had and received 

tinn P US ' 1 allow this revision peti- 

vlsio^on/^' * Se « a f ide the Jud gment under re- 
and direct that the case be disposed of in 
‘-ceprdance with law, after allowing time to the 

]e<2 n l l° De , r , provc the date of his know - 
the limitation point is not decided 

p i t i ti0ner ease wiU have 
to be disposed of according to law on merits. 

B/VRB - Revision allowed. 
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“A* sS?AS^ cM S ARI 

=£?R?s P p‘S;detg ,e!la " t V ' and 

* Civi! Appeal No. 6/4 of 1359 F., D/- 19-6-53. 

t Hindu Law — Adoption — « 

Uhder the Mitakshara school of Hindu 
JfJL" administered in Madras to the rase 
of the absence of the husband the „2 
can adopt with the consent of the GnatT 
their consent Supplying the want of 
nty from the husband. The tem HS 
means agnates only and doe S n™ include 


cognates. An adoption by a Hindu widow 
with the consent of the cognates is, there¬ 
fore. not valid. AIR 1940 Mad 356 (FB) 
and AIR 1947 PC 124, Relied on. AIR 
l‘J26 Mad 881, Distinguished. (Paras 6, 10) 
Syed Mohd. Abdulla, for Appellant; Vinayak- 
rao \ aidya and Aliuddin Ansari, for Respon¬ 
dents. 

CASES CITED: 

«,*> <; 2 ^) AIR 1926 Mad 881: 49 Mad 652 
B 454 ( (FB) AIR 1940 Mad 356: 1LR (1940) Mad 

(< 36'> ( ' 4 (P ) C) AIR 1947 PC 124: ILR 0 948) Mad 

JUDGMENT: This appeal has been filed by 
tne plaintiff. The case has been referred by a 
Division Bench to this Full Bench in view of cer¬ 
tain questions of Hindu Law raised therein. The 
relationship of the parties will be clear from the 
following genealogical table: 


I 

CHIXNAKEDDI 
(Dead I 
I 

I Daughte r ! 


VENKATAREDDI 

(Dead! 

I 


Mallamrod—(HustaoJ) BalreJdi Aothamiria Gjanamma 
< D j 8 > (Deal) (D-D (D-2) 

' e “,n j*» re<ldi * ,r ' 1 Chan.lrappi (Plaintiff) 

(Adopted son) (A1!egeJ ***** £0D) 

Xotc. — Chinnarelci died first and then Venkatareddi 
died. 

(2) The present suit by Chandrappa is for a 
declaration of ha adoption. He alleged that he 
was taken in adoption by Anthamma and that 
IT . d t^ ndante ar , e denyin & hia adoption, that he 

°5 the Watans of Mali and Kot- 
" al “Jd the some lands, in the plaint, it 

was stated that in 1330 F. Gyanamma the se- 

flled suit ^nst defendants 
\ 3 A^hamma and Mallamma. and the 4th 

d^Pdant Venkatareddi for the cancellation of a 

ihlrp d ^?, m respect of s3me Iands - In ,hat suit, 
there was a compromise between the parties and 

a compromise decree was passed in terms of *he 

compromise on 15th Isfandar 1332 F. under which 

the watan of Mali-patelgi was to be given to 

defendants 1 and 2 Anthamma and Gyanamma 

Mid further they were permitted to adopt a son 

Pj ai PGff stated that in pursuance of this 

authority Anthamma defendant No l took 

Plaintiff in adoption after perfomUig S Jel 

aary religious ceremonies on 8th Thir 1346 F The 

al,e S°d that he was now in posseSion of 

the watan and also of the lands from the da'e 

of adoption. It was further alleged that the 

fhtST* U °7 deny i ng adoption and 

UTS in ISTai ‘ MMl ° n ° f ad °P' ! °“ 

(3) Defendant No. 1 filed a written statemenf 

th^nlainf Cl »- m while defendant No. 2 dented 
5® auctions. The suit was contested bv 

efe ^ da ^ff ak0, ,e - defendants 3 and 

4 who while admitting the fact that there was 

?„SS^ iSe !. n previous suit aUeged that the 
auUiortty to adopt given therein was of no avail 
and the widow, that is, defendant No. 1 Anthamma 

5 ^ if t0 ad< 5P t thc plaintlfr PPder the 
?A ndp Law -, J t was alleged that Balreddi was 

Sfc «Sffl S SfSJ^tSiSS 
^ son *«**»«** 
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(4) In the trial Court two main issues were 
framed. One issue related to the factum of 
adoption and the other related to the validity of 
the adoption. Both the lower Courts held that 
the factum of adoption had not been establisned. 
There was an allegation by the plaintiff in his 
plaint that the father. Venkatareddi. had autho¬ 
rised Anthamma to adopt the boy and that there¬ 
fore the adoption was valid. This fact was also 
heli not to have been proved by both the lower 
Courts. 

(5) The question of law as to whether the 
consent to Anthamma's adoption of the plaintiff, as 
mentioned in the compromise deed, was sufficient 
to validate the adoption or not was not fully dis¬ 
cussed in their judgments. 


(6) When the case came up before the Division 
Bench, the learned Judges felt that the permis¬ 
sion given to the widow under the compromise 
could not be regarded as sufficient and valid 
under Hindu Law. The question to be considered 
is whether the permission of the cognates, 
namely. Mallamma and Venkatareddi was suffi¬ 
cient under the Hindu Law to validate the adop- 
tion of the plaintiff. This question was discussed 
at length by the learned counsel of the parties 
and we are'indebted to the learned advocate for 
the respondents for the assistance rendered ta 
us on the point. We are of the opinion that the 
consent of the cognates is not sufficient to validate 
the adoption of Chandrappa, the plaintiff. The 
parties are governed by the Mitakshara School of 
Hindu Law as administered in Madras. In that 
School, the authority to adopt is based upon the 
text of ‘Vasishta: 

"Nor let a woman give or accept a son, unless 
with the assent of her Lord.” 

According to the Madras School of Hindu Law, 
this dictum has been interpreted in the case of 
the absence of the husband as meanine that the 
widow can adopt with the consent (f the hus¬ 
band's sapindas. — their consent supplying the 
want of authority from the husband. In Yagna- 
valkya Smriti, Chapter III. Verse 8a. the text 
which refers to the capacity of the woman to 
act has been given in the following Sanskrit 
verse: 

“Rakshetkanyam pitha vinnam patihi 
puthrasthu vardhike; 

Abhave gnathayasthesham na swathanlriam 
Kwachisthriyah.” 

The above text may be rendered in English as 
follows: 

"Let her father protect a maiden; her lord a 
married woman, sons in old age; if none of 
these, other Gnaties (Kinsmen); she is not fit 
for independence.” 


(7) It is clear so far as the facts of the case 
are concerned that at the time of the adoption 
there was neither the father of Gyanamma nor 
her husband nor her son living. So if she coma 
validly take a boy in adoption, she could adopt 
only with the consent of Gnaties (kinsmen) We 
have therefore to interpret the word Gnaties 
and see whether the word "Gnati Includes <»g- 
nates or onlv agnates. In the Manu Smnthi. 
the word Gnati has occurred in Chapter A verse 
239. There Giati has been referred to andas^ 
separately Sambandhi is also referred to. Thus, 
it is clear that Gnati does n f ot ‘ncffide Samban¬ 
dhi. Chapter 3. verse 264 of *£“}“ . S ^ ri n t 1 l 1 tl f e 
fcrred specifically to the fact that first of aU the 
paternal relations (Gnaties) should be given liba- 
fcion of water and then the mater .a. relitions 
(Bandhus) should be fed. Thus it is clear to our 


mind that Gnati does not include Bandhus, that 
is, maternal relations or cognates. Again, in 
Yagnavalkya Smriti Chapter 3. verse 82 the word 
Gnati and the word Bandhu have been separately 
referred to and are contrasted. 

(8) Thus it is made further clear that Gnati 
includes only paternal relations and not maternal 
relations. Gharpurav in his learned Treatise 
"Vyavahar Mayukh” (Edition 1924 page 79; para¬ 
graph 17) is also of the opinion that an adoption 
by a widow could only be made with the assent 
of the Gnati in the absence of the father or 
the husband and in the foot-note of that page 
"Gnati” has been referred to as a Sagotra 
‘Sapinda’ relation as opposed to Sambandhi or 
Ehandhava. 


(9) la — ‘Kesar Singh v. Secy, of State*, AIR 
1926 Mad 881 (A), it was held that there being 
no agnate relation, the consent of the nearest 
cognate relation who would be the presumptive 
reversioner would be sufficient for the purposes of 
adoption. In that case, adoption was made with 
the consent given by the husband’s nearest kins¬ 
man Jagannath Singh. The question was also 
discussed as to whether the cognates* assent would 
be sufficient for an adoption and the view has 
been expressed that in regard to consent cognates 
do not appear to stand on a different footing 
from that of agnates. But in — ‘Seshamma v. 
Venkata Narasimharao’, AIR 1940 Mad 356 (FB) 
(B) and in — ‘Ramasubbayya v. Chenchuramayya’. 
AIR 1947 PC 124 (C), the view has been very 
clearly expressed that Gnati means Agnates only 
and it does not include cognates. 

(10) We are therefore of the view that the 
opinion expressed in the two later decisions is 
correct and we are inclined to follow the Privy 
Council ruling mentioned above. In the result, 
we are of the opinion that the consent of the 
cognates as expressed in the compromise deed is 
not sufficient and cannot validate the adoption 
of the plaintiff. 

(11) On the facts of the case also, we do not see 
anv reason to interfere with the concurrent find¬ 
ings of the two lower Courts which have held 
that the factum of adoption has not been proved. 
In the result the appeal fails and is theiefore 
dismissed with costs. 

A/D.R.R. Appeal dismissed. 
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ALNITKAR, MOHD. AHMED ANSARI AND 
A. SRINIVASACHARI JJ. 

Santoba and others. Appellants v. Madhava- 
)o and others, Respondents. 

Revn. No. 6/A/l of 1952, D/- 16-6-1953. 

Civil P. C. (1908). O. 21. R. 97 - Application 
nder. without applying tor delivery of P®* 55 * 
ion under O. 21, R. 35 — Maintainability. 

. Order 21, R. 97, Civil P. C, comes into 
operation only when an obs |™ction 
raised by the judgment-debtor or any third 
partv to the delivery of possession when 
the decree-holder goes to take possession 
the property. Therefore, where there is no 
application for delivery of possession as 

contemplated by O. 21, R. 35 lt ..^ , D0S . 
said that there was any obstruchontopo 
sessio- which had to be removed and ther 
fore, mere can be no application as such for 
removal of obstruction under O. 21, «• » 


* 
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Such an application by a decree-holder 
would be premature. (Para 2) 

Anno: Civil P. C., O. 21, R. D7 N. 1. 

Maruthirao Joshi, for Appellants; Govindrao 
Ardhapurkar, for Respondents. 

ORDER: The facts of the case have been set 
out in detail in the order of reference of the Divi¬ 
sion Bench. A final decree was obtained by the 
respondent on 9th Mehr 1343 F. In execution of 
the decree, the decree-holder applied to the court 
for delivery of possession of the property. The 
judgment-debtor objected to the delivery of posses¬ 
sion on 2nd Ainardad 1349 F. Thereupon the de¬ 
cree-holder filed an application under O. 21. R. 97, 
Civil P. C., praying that the obstruction by 
the third parties (the petitioners' be removed and 
possession be given to him. This application was 
dismissed for default on 26th Mehr 1352 
F. After this the decree-holder filed an 
application praying for restoration of the 
petition which was dismissed for default. This 
petition again was dismissed on 30th Aban 1352 F. 
Against this order of dismissal, the decree-holder 
appealed to the appellate court and the appeal 
was dismissed on 9th Shehrewar 1353 F. After 
these proceedings were over, on 2nd Dai 1354 F. 
the decree-holder filed another application pray¬ 
ing for removal of obstruction purporting to be 
under O. 21, R. 97, C. P. C. The present petitioners 
raaed the objection that such an application would 
not lie. The executing court disallowed the ob¬ 
jection of the petitioners and held that the peti¬ 
tion was maintainable. Against this order of the 
lower court the third party (the present petitioners) 
filed a revision petition to this court and the case 
a camo up before the Division Bench and the Divi¬ 
sion Bench after hearing the arguments thought 
it advisable to refer the case to a fuller Bench 

C °nnict of opinion among the 
various High Courts. 

, <V he sh ,° rt P° int therefore that the Full Bench 
for r 7L^ ld f r u 15 . as t0 whether an application 
been huI obstruction under O. 21, R. 97 has 

comoeS ^ f i° r default ’ the decree-holder is 
SRSSLfc hie another application renewing 

be remove ? and Praying that the obstruction 

itiscTenr^,^ S o, far as this P° int is concerned, 
into 0 S r r n l hat a , 21 ' 97 > Civil P. C., would come 

by thTOS ° t n i y u7 heQ an obstruction is raised 
deliver of 8 ^«» W i ebt0r u 0r any third P art V to the 

SJfyJK’Sf SUSrSSSJK 

jtion” Therefore thpiom ^^ 1100 or obstruc ~ 

I the filing of an annUralt^ doa f not contemplate 

iany tff even wheraX^ °' 21 - R - 97 at 
to take delivery er P has been no attempt 
'an obstruct!^ ° f 1)0556531011 and there has hem 

taken S’ S' tae?«« view 
revision petition is aCfT p2E£ 


cular circumstances of this case we direct that each 
p-rty bear his own costs. 

A/D.R.R. Revision Petition allowed. 
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SRINIVASACHARI AND DESHPANDE JJ. 

Raj Bahadur Goud, Appellant v. The State 
ci Hyderabad. 

Writ Petn. No. 1933/7 of 1951-1952, D/- 9-5- 

iJO« ( 

w P o b, i c Safet y — P re v^ntive Detention Act 
(19i)0), S. 7 —‘As soon as may be\ meaning- of— 
(Constitution of India, Art. 22). 

The words ‘as soon as may be* appearing 
in S. 7 of the Preventive Detention Act have 
to be interpreted as meaning as soon as 
circumstances permit the authority to fur¬ 
nish the grounds. No unreasonable or 
unjustifiable delay can be allowed. (1853-54) 

8 Moo P C 203, Ref. 

Delay of three weeks in furnishing the 
grounds was held not unreasonable. 

(Para 4) 

. b > Safety “ Preventive Detention 

Act (1950), S. 3 — Mala tides of authority. 

Although the matter as to whether the 
. Government would have recourse to pre¬ 
ventive detention or a criminal prosecution 
is a matter left to the discretion of the 
Government the law enjoins that the Gov¬ 
ernment should elect to take one step or the 
other If there is a pending prosecution 
then the question might arise as to whether 
the order of detention is bona fide or not. 
The test would be whether the order of 
detention is for an ulterior purpose. This 
would have to be decided on the particular 
facts and circumstances of the case. No 
hard and fast rule can be laid as to when 
and in what cases a criminal case ought 
to be continued and the detention proceed¬ 
ings not resorted to. (1943) 2 All ER 546, 
ReL °n. (Para 5) 

a 4 0 Safe *y — Preventive Detention 

Aet (19o0), S. 3 — Mala fides of authority, onus. 
..burden of substantiating the plea 
that the order is mala fide is primarily upon 
the detenu. (Para 6) 

The mere fact that the detenu challenges 
he factum or bona fides of the order or 
the fact that in such cases the Government 
is in possession of information on the sub¬ 
ject does not shift the onus on the Govern¬ 
ment. (1942) AC 284 and AIR 1945 FC 
18, Rel. on. (Para 6a) 

The sole fact that the petitioner was 

arrested under some provision of the ordi- 

naryjaw and subsequently detained under 

the Preventive Detention Act would not by 

«j®! f the Government ‘mala 

?£?’d A i IR 1948 AU 281 and AIR 1949 M ad 
712, Rel on. (Para 6a) 

Act (19 P 50^ IC S S 7 fdy xT Preventlve Detention 
tI950), S. 7 — Vagueness of grounds — 

Grounds of detention can be regarded as 
being vague only if they are couched in 

fo U r C Vr^ age . Which , makes 11 impossible 
*• de tenu to make an effective repre¬ 
sentation to the Advisory Board. If they 

him U fo dG mnt« da M le by the detenu to enable 
him to make his representation to the 
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Advisory Board, the grounds would be cer¬ 
tainly regarded as clear and unambiguous. 
This is especially so when the detenu has 
actually made a representation. (Para 6b) 

(e) Public Safety — Preventive Detention 
Act (1950), S. 7 — Grounds, sufficiency of. 

Adequacy or sufficiency of grounds justi¬ 
fying an order of detention is not justiciable. 
Inferences drawn by Government on facts 
supplied to it cannot also be gone into. 
AIR 1951 SC 157 and 1950 SCJ 433, Rel. 
on. (Para 8) 

(f) Constitution of India, Art. 226—Habeas 
Corpus — (Criminal P. C. (1898), S. 491). 

The mere fact that the ban on the com¬ 
munist party to which the detenu belonged 
has been removed will not entitle the 
detenu to obtain an order of release from 
the High Court. The justification for im¬ 
posing a ban or laying restrictions on the 
activities of an association may cease to 
exist but the right of the Government to 
exercise its powers under the Preventive 
Detention Act with regard to a particular 
individual in the interest of maintenance 
of public order and for the sake of public 
security will continue as long as the Gov¬ 
ernment is responsible for the security of 
the State and for the maintenance of law 
and order. It is one thing to remove a ban 
on an association and it is quite a different 
thing to release a member of that organi¬ 
sation to whom violent and subversive 
activities are attributed. (Para 9) 

Manohar Raj Saxena, for Appellant; V. Roja- 
ram Iyer, Advocate-General and Gopalrao, Govt. 
Advocate, for the State. 

CASES CITED: 

(A) (1853-54) 97 RR 47: 8 Moo PC 203 

(B) (1943) 2 All ER 546 

(C) (1942) 111 L.TKB 24: (1942) AC 284 

(D) (’45) AIR 1945 FC 18: 1945 FCR 81: 46 Cri 
LJ 559 (FC) 

(E) (’48) AIR 1948 All 281: 49 Cri LJ 352 

(F) (’49) AIR 1949 Mad 712: 51 Cri LJ 133 

(G) (’51) AIR 1951 SC 157: 52 Cri LJ 373 (SC) 

(H) (’50) 1950-2 Mad LJ 555: 1950 SCJ 433 
(SC) 

(I) (’50) AIR 1950 FC 129: 1950 FCR 827: 51 
Cri LJ 1480 (FC) 
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ORDER: This is an application for the issue 
of a Writ of Habeas Corpus by one Raj Bahadur 
Goud. who has been detained under the Preven¬ 
tive Detention Act. The petitioner was arrested 
on 24-4-1951 in the hills known as the Rajkonda 
hills in Devarkonda Taluq of the Nalgonda Dis¬ 
trict. He was produced before a Magistrate on 
27-4-1951. Again it is stated that he was pro¬ 
duced before the District Magistrate on 12-5-1951 
and the police prayed that he might be remanded 
to custodv for further investigation. After this 
on 18-5-1951 when he was in police custody, an 
order of de*ention was served on him by the 
Collector, Nalgonda District, purporting to act 
under S. 7, Preventive Detention Act. These 
grounds were served on the detenu on the same 
da»e. The detenu subsequently made his repre¬ 
sentation to the Advisory Board and the Advi¬ 
sory Board recommended that he be kept under 
detention till 31-12-1951. This period of detention 
was subsequently extended to 31-3-1952. On 

29- 3-1952, the period was further extended till 

30- 9-1952. This order of detention is now sought 


to be attacked on various grounds. Before we 
deal with the grounds of attack it is just as well 
that we mention herein what the grounds of 
detention are on the basis of which the petitioner 
has been detained. 


(2) The order of detention, while stating that 
he is a person belonging to the Kaisth community 
whose forefathers had come from the Uttar Pra¬ 
desh and settled down in Hyderabad, says that 
in 1940 the petitioner joined the Andhra Maha- 
sabha of the Communist Party; that he in com¬ 
pany with Ravi Narayana Reddy and Maqdum 
Mohiuddin, two of the foremost leaders of the 
State Communist Party, arranged for strikes to be 
staged by the Alwyn Metal Works and arranged 
for similar strikes by other organisations. It is 
further stated in the order that he is a person 
associated with all Labour Unions which are affi¬ 
liated with the Communist Party of India; that 
he wrote objectionable literature emphasising 
Communist ideology. It is also stated in the order 
that he was disseminating disaffection and hatred 
against the Government with a view to overthrow 
the Government established by law and that at 
his instance several murders and gruesome atro¬ 
cities were committed in various places. These 
are some of the main grounds urged in the order 
of detention. 


(3) The learned Vakil for the petitioner placed 
before us a number of factors and contended that 
this order of detention can no longer s f and and 
he questioned the validity of the order. The main 
objections raised by him are, (a) that the grounds 
were served on the petitioner nearly one mouth 
after the date of the arrest, (b) that the action 
of the Government is palpably mala fide inasmuch 
as they tried to extract all information about 
the Communist Party and its movements and not 
being able to get the same they resorted to this j 

. . it .1 ... 41.. TlriMfnnt ifn 


order of detention under the Preventive Deten¬ 
tion Act. (c) that the grounds that have been 
urged have absolutely no relevancy and have no 
connection with the matters set out in S. 3, Pre¬ 
ventive Detention Act, and (d) that the grounds 
were vague. In support of the petitioners appli¬ 
cation impeaching the validity of the order of 
detention, petitioner has filed an affidavit giving 
the sequence of events from the date of his arrest 
namely on 24-4-1951 till almost the period when 
the order of detention was served on him. Tne 
purpose of this affidavit appears to be to show 
that he was ill-treated and put to all sorts of 
humiliation to extract from him information 
with regard to the Communist Party 


A counter has been filed on behalf of the Gov¬ 
ernment, wherein, while admitting that the_pet 
ioner was arrested on 24-4-1951 in 
4ills in Nalgonda District in the hide-outs of the 
Communists, it is stated that when he w 
irrested he had in his possession (D a sum oi 
*s. 4,000/-, (ii) a radio receiving set and <«» 
ot of communist literature. It is a'so statea 
herein that he was in possession of dangerous 
rnd deadly weapons. The Governments submis- 
;ion in its counter is to the effect thatas e j. 
petitioner was a top-ranking member of the Com 
nunist Party of the Hyderabad State whicni i 
Seating an armed struggle in Telangana and 
suggesting a policy of violence and to indulge 
ln S activities prejudicial to the W s 

nrder and the security of . the of 

detention was necessary for the matotenan 
public order and security of 

^sssrs. 

S"SSJSt“-“ ° 
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Magistrate of Nalgonda in order to show that 
simultaneously with the proceedings under the 
Preventive Detention Act the Government was 
pursuing criminal proceedings against the detenu. 

(4) Taking the objections of the vakil for the 
petitioner seriatim, the first objection is that the 
grounds were served on the detenu neariy a 
month after his arrest was effected. This objec¬ 
tion has not much force. There is a statutory 
duty imposed on the detaining authority, to com¬ 
municate 'as soon as may be’ io the person de¬ 
tained the grounds on which the order has been 
founded. The words ’as soon as may be' appear¬ 
ing in S. 7, Preventive Detention Act, have to 
be interpreted as meaning as soon as circum¬ 
stances permit the authority to furnish the 
grounds. No unreasonable or unjustifiable delay 
can be allowed. When something is required by 
a Statute to be done at the earliest and practi¬ 
cable moment it means, it has to be done in a 
reasonable time. The word 'forthwith' was con¬ 
strued by the Privy Council in — 'R. v. Price'. 
(1853-54 ) 8 Moo PC 203 (A), to mean 'as soon as 
a party can reasonably perform it’. There has 
been no inordinate delay and this objection fails. 

(5) The learned Vakil very strongly urged that 
the Government was harassing the detenu in 
both ways, while keeping pending an intended 
criminal prosecution, it has put him under deten¬ 
tion. As pointed out by us. the vakil for the 
petitioner has filed before us a certified copy of 
the proceedings of the Court of the Munsiff- 
Magistrate of Nalgonda. We read the proceedings 
of 8-2-1902 in the case of the — 'State v. Rai 
Bahadur Goud\ Case No. 16 of 1951. The pro¬ 
ceedings of that date show that the case was 
adjourned to 1-3-1952 to await the filing of 

1 »°“ i'?: 1 ® 52 - the cas e was further ad- 

,.4 journed to 20-3-1952 to enable the prosecution to 
ifie the challan. These proceedings would clearly 
indicate that the Government have not dropped 
the proceedings in the criminal Court, against 

^ U a? ner ' can on 'y infer that they are 
atm pending as the Advocat^General, on our en- 

quiry. could not say that the proceedings had 
”f. n , dipped, it was argued and quite legiti- 
nrntely that it is not open to the Government to 
nave simultaneous recourse to proceedings in a 
,u° urt and t0 Preventive detention, 
ment £Li t J\ matter as t0 whether the Govern- 
, d have recour se to one remedy or the 

SJveJLni'^ tl * r left t0 the discretion of the 
SffrtS m 6 7 e ?J? ins that the Government 
SVfL t °H ,akc this ste P or the other. If 
might P r ?f ecuLion ‘hen the question 

' S bona ?de Lr he iil er the order of detention 

^°wouid° f h ;5ri ,o ^ e f*‘“ w si£ sss: 

Government a dangemS " g t0 tbe 

necessary to detain in II may be 

security. That this is the settled 1!^ ° f pubUc 

HNnsgffiK 


<Cai We might herein clearly lay down that the 
burden of substantiating the plea that the orderi 
is mala fide is primarily upon the detenu andl 
having regard to the circumstances of this case 
we must ho.d that the detenu has not discharged 
the same. The mere fact that the detenu chal¬ 
lenges the factum or bona tides of the order or 
the fact- iiia: in such cases the Government is 
in possession of information on the subject does 
not shift the onus oa the Government — Greene’s^ 
case has declared this in uneauivocal terms vide 
— ‘Greene v. Secy, of State ‘for Home Affairs'. 
(1942 1 AC 284 (C>. and the Federal Court has also 
made it clear in the case of — 'Basanta Chandra 
v Emperor'. AIR 1945 FC 18 (D*. The sole fact 
that the petitioner was arrested under some pro¬ 
vision of the ordinary law and subsequently de¬ 
tained under the Preventive Detention Act would 
not by itself make the act of the Government 
■mala fide'. We are in agreement with the view 
taken by the Allahabad and the Madras High 
Courts in the cases of ti> — ‘.Moolchand v. Em¬ 
peror. AIR 1948 All 281 <E• and (ii> — ‘Dasappa 
v. District Magistrate South Kanara', AIR 1949 
Mad 712 (Fi. The particulars that have been 
set out in the grounds of detention categorically 
enumerate the various activities of the petitioner 
and amongst the activities that have been men¬ 
tioned some of the violent and subversive acti¬ 
vities have been mentioned. The grounds state 

"He was instructing his comrades to kill Gov¬ 
ernment servants. In pursuance of the policy 
of violence, and at his instance, several murders 
and other gruesome atrocities were committed 

in Guddi Malkapur, Pillai Palli.•• 

"Two girdawars and two armed police con¬ 
s'ables MPAP were ambushed and killed in 
pursuance of this policy of violence.” 

"Raj Bahadur Goud had gone to Rachakonda 
Hills to convey the ideas of violence to other 
comrades and buck up the morale of the com¬ 
rades". 

“He was caught with dangerous and deadly 
weapons, a radio receiving set, a Medicine chest 
.lot of communist literature." 

(6b) With regard to the grounds mentioned 
above the objection raised by the learned vakil 
foi the petitioner is that the grounds are vague 
and insufficient and that they have no rational 
connection with the ends men'ioned in S 3 Pre¬ 
ventive Detention Act. The objection as regards 
vagueness of the grounds cannot be sustained, for, 
It is now well settled that grounds of detention 
could be regarded as being vague only if they 
are couched in such language which "makes it 
impossible for the detenu to make an effective 
representation to the Advisory Board. If they 
are understandable by the detenu to enable him 
to make his representation to the Advisory Board 
the grounds would be certainly regarded as clear 
and unambiguous. The decision in the case of the 
7 ‘ stat « of Bombay v. Atmaram Sridhar' con¬ 
cludes the point vide — 'AIR 1951 SC 157 (CJV. 

c “ e under consideration it Is admitted 
that the detenu did make a representation to the 
Advisory Board, questioning the grounds. 

(7) With regard to the second objection that the 
grounds have no connection with the purposes 
mentioned in the Preventive Detention Act we 
'°i d f, ame v»ew, as we held with regard to 
the objection of vagueness. The individual acti¬ 
vities of the detenu that -have been detailed In 
the grounds of detention according to us have 
everything to do with the maintenance of law 

grounds clearly come within the 
ambit of S. 3, Preventive Detention Act 
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(8) Above all. we cannot lose sight of the fact 
that the sufficiency or otherwise of the grounds 
is not a matter which we as judges of the High 
Court can go into. That the Courts are the least 
appropriate tribunals to investigate into the 
adequacy or otherwise of the grounds justifying 
an order of detention has been decided by the 
highest Court in the land in the cases of — 
‘AIR 1951 SC 157 (G)’ and — ‘Ashutosh Laheri v. 
State of Delhi*. 1950 SCJ 433 (H). And further 
that inferences drawn by the Government on facts 
supplied to it cannot be gone into is also a matter 
that has been laid down by the Supreme Court. 

(9) It was urged by the learned vakil for the 
petitioner that whatever might have been the 
position at the time the order of detention was 
passed a change had come over and. we. as judges 
deciding the case, were entitled to take notice 
of events that happened subsequent to the order 
of detention and grant relief in view of the 
changed circumstances. The learned vakil relied 
upon the fact that the ban imposed on the Com¬ 
munist Party in Hyderabad in September 1948 
was removed by Notification of the Government 
on 24-3-1952. It was argued by the learned vakil 
that where the ban on the party had been removed 
there was no meaning in continuing the deten¬ 
tion of a person who belonged to the party 
which had been banned and which has ceased 
to be an unlawful and illegal organisation. In 
reply it was urged by the Advocate-General that 
the mere fact that the ban on an association or 
an organisation had been lifted did not take 
away the powers of the Government to act under 
the provisions of the Preventive Detention Act 
where it apprehended that if a person were not 
detained there was great apprehension of danger 
to public security. After considering the respective 
contentions of the vakil for the petitioner and 
the Advocate-General we are of opinion that the 
argument advanced by the Advoca*e-General is 
sound. The justification for imposing a ban or 
laying restrictions on the activities of an associa¬ 
tion may cease to exist but the right of the Gov¬ 
ernment to exercise its powers under the Preven¬ 
tive Detention Act with regard to a particular 
individual in the interest of maintenance of 
public order and for the sake of public security 
will continue as long as the Government is res¬ 
ponsible for the security of the State and for 
the maintenance of law and order. As observed 
by Patanjali Sastri. J., as he then was. in the 
case of —• ‘Machinder Shivajee v. The King’, AIR 
1950 FC 129 (I). “Mere belief in or acceptance of 
any political ideology may not be a ground of 
detention”. 

On that footing even if Raj Bahadur Goud was 
a top-ranking communist and a leader of the 
organisation in Hyderabad and that organisation 
has ceased to be an illegal organisation by reason 
of the lifting of the ban by the Government re¬ 
cently, the activities of the petitioner which 
afforded a justification for the Government to 
pass an order of detention have still to be taken 
into consideration. The potential risks from a 
person’s activities have to be determined by the 
surrounding circumstances. If a body of persons 
are known to have been resorting to extreme 
steps and violent methods not warranted by law 
and if there are no reasonable grounds to come 
to the conclusion that this attitude has undergone 
a change and the Detaining Authority is satisfied 
that there is still apprehension of danger to pub ic 
safety if a particular individual is allowed to 
remain unbridled then the Court cannot help the 
detenu in the matter. We as judges are labour¬ 
ing under a disadvantage of not being able to 


investigate into the correctness or otherwise of the 
allegations on which the order of detention is 
passed. As was very artistically put it would be 
beyond our power of interference “even if it does 
not fit within judicial strait jacket”. It is one 
thing to remove a ban on an association and it 
is quite a different thing to release a member ol 
that organisation to whom violent and subversive 
activities are attributed. Certainly a ban on the 
communist party in Hyderabad would not stand 
after the judgment of the Supreme Court in the 
case of the — ‘State of Madras v. V. G. Row’, 
AIR 1952 SC 195 (J) decided on 31st March 1952. 
As to whether the Communist Party in Hyderabad 
had abjured violent activities and had changed 
its ‘modus operandi’ from one of guerilla war¬ 
fare to that of constitutional agitation is a 
matter about which the Government has to be 
satisfied. When there is no material before us 
that a change has come over with regard to the 
mode of activities of the members of the Commu¬ 
nist Party, we cannot pass an order of release 
especially where the most violent acts of killing 
by use of dangerous and deadly weapons are 
attributed to the detenu. It cannot be denied 
that it is the Government that is entrusted with 
the duty of maintaining public peace and it would 
be a serious derogation from that responsibility 
if we, as judges, substitute our judgment in the 
matter for the satisfaction of the Government. The 
liberty of the individual to do as he pleases is not 
absolute. It must yield to common good. There 
is no such thing as absolute personal liberty. Some 
compromise must be struck between private liberty 
and public authority. When the safety of the 
State is involved the liberty of the subject must 
give way. It is not absolute freedom. 

(10) After giving careful consideration to the 
matters that have been placed before us we are of 
opinion that we would not be justified in directing 
the release of the detenu. This application is, 
therefore, dismissed. 

A/K S.B. Application dismissed. 
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Mohammad Khaja, Appellant v. Monappa, 
Respondent. 

Appeal No. 389/2 of 1951-52, D/- 1-7-1953. 
(a) Registration Act (1908), S. 28 — Burden 


>f proof. 

The Sub-Registrar gets the jurisdiction to 
register the document, provided the pro¬ 
perty is situate within his jurisdiction. If 
no part of the property is situate in the 
sub-district, the registration would be void. 

In order to prove the validity of the docu¬ 
ment, the plaintiff will have to establish 
the existence of the property itself. The- 
contention that the burden is on the defen¬ 
dant to show why the document is invalid 
is not tenable. (Para 8) 

Anno: Registration Act, S. 28 N. 7. 

(b) Registration Act (1908), Ss. 28 and 49— 
Fictitious inclusion of property — Effect. 

An entry intentionally made use of by 
thp parties for the purpose of obtaining 
registration in a Sub-District where 
part of the property described m the deed 
exists, is a fraud on the Registration Law 
and no registration obtained 
of is valid. The word ‘'flcUtious covejs 

cases of a deed which does inurnosr- 
specified property for any effective purpose. 


1963 Mohd. Khaja v. Mona 

of enjoyment or use. The intention of the 
parties is the criterion by which the matter 
must be decided. 

Where, therefore, in a suit for possession 
of land and a house, the plaintiff relied on 
a sale deed registered at S but the defen¬ 
dant not only denied the execution of the 
sale deed but also stated that he did not 
own any house within the jurisdiction of 
the sub-registrar at S. 

Held that plaintiff did not establish that 
defendant owned house within the juris¬ 
diction of sub-registrar at S — The regis¬ 
tration of the sale deed was therefore in¬ 
valid and the plaintiff did not acquire any 
title. AIR 1935 Mad 26 and AIR 1941 All 
179, Distinguished. Case law considered. 

(Para 23) 

Anno: Registration Act, S. 28 N. 5; S. 49 N 2 

Mohd. ZakauUah, for Appellant; Sadashiv 
Rao, for Respondent. 

CASES CITED: 

(A) (’24) AIR 1924 Mad 281: 77 Ind Cas 46-i 

<*{ £31) AIR 1931 Mad 335: 131 Ind Cas 840 

(C) ( 35) AIR 1935 Mad 26: 154 Ind Cas 572 

D) (’27) AIR 1927 Mad 92: 98 Ind Cas 195 

£ i-lo! Am loll o ad 179: 52 Mad LW 440 

(43) AIR 1943 Pat 48: 21 Pat 710 

G 243 (FB) AIR 1952 Nag H5: ILR (1952) Nas 

iff ,C«jP AIR 1946 Cal 465: 227 Ind Cas 449 

(PC) 14 1914 PC 67: 41 Ind App 110 

Ski ! ?£L P £, 8: 48 Cal 509 < PC > 

(K (PC) 34 AIR 1934 PC 157: 61 Ind App 286 

<L (PC) 36) AIR 1936 PC 91: 63 Ind App 169 

(1 320 ( ' 41) AIR 1941 AU 179: ILR (1941 > All 

se2 G o^J : , M i )h u d ‘ * haja filed a suit ^ Pos- 
of the land bearing survey No. 72 and of 

aU«rtne S bitt‘i Ua if d .^hpur, a e ainst Monappa, 

Ofthesuf nrnni^ ^ iS the 0Wner 

tm.™ f » p ™ perty aild was in possession but was 

Se PoSA d r M ^f? d by aKSt durtS 

the ?*, ^ , written statement denied 

ASffSS hi thC 5 a lf deed and a,so that he 

SeSS^JTthi a f ( L Rangampet ' He further 

cKed thi hn “ intiff was in Possession and 
legaTnhwt t h n , Possession in his own right. A 

t als ° raised that the registration 

propertv°mnr?ffo<»^ n ? t valld since no P art of the 
diction y ^ Sltuate within the juris- 

dSmen? thC Sub * Re S istra r who registered the 

thfdefcnX ta J^ ply de f nied allegations of 

ted H rS t WCnt appeal which was a,low ' 
Plaintiff Tn th H.i nd appeaI on behalf of the 
first that the 1 appeal 11 13 ur 6ed before me 
late court L/^lstr® i° n j s V elid and the appel- 

Snd c^tenHenTl 10 . h0,din E otherwise. The 
bllshes fraud®*} ,1 s i? 18 ? unless the defendant csta- 
the plaintiff ^fHu 1 h not ’ he cannot deprive 

UancS jStfScfiofufffjf the mortgage ' Re - 
mlkantaraln vT« n th /ollowing cases: — 'L a ksh- 
maMtaraju v. jagwmatharaju’, A. I. R. 1924 Mad. 

Tevar’ AIR £S th o« ? bettl v - Delh l Badaha 

lu v. Veerahhadr,^ 8 ?' ? 35 (B)> ~ ‘Venkata Sastni- 
veerabhadrudu, A. L R. 1935 Mad. 26 (C>, 
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The intention of the — Govindan Nayar v. K. Ammed' A. I. R 19°7 

y which tne matter Mad. 92 iD», — ‘Gnanaprakasam Piliai v. Para- 

sakthy Animal'. AIR 1941 Mad. 179 <E», — Tvloham- 
a suit for possession m^-d Vakub v. Abdul Mannan\ A. I. R. 1943 Pat. 
he plaintifF relied on < F '; ‘Rukhama Bai v. Krishna Rao’. A. I. R. 

at S but the defen- l*to« Nag. 14.3 iF. B> «G>, and — Chandi Prosad 

the execution of the v * ^rishikesh Shall*. AIR 1946 Cal. 465 iH>. 

WJbgt ft. n0 J * 5 ! Thirdly ’ it is argued that since both the 
l the jurisdiction ot T ,rl , s on the evidence have held the execution of 

vf. vSJ unen t as Proved, it is not necessary for the 
id not establish that Plaintiff to prove the further fact that the defen¬ 
se within the juris- ^ he owner of the property and mere failure 

* at s The regis- ?? ost ablish title would not invalidate the registra- 

id was therefore in- * ion of the document, it is urged, however, that 

did not acquire any a T Ue . r of fact, there is sufficient evidence pro- 

6 and AIR 1941 All dUced on behalf of the plaintiff to establish that 

se law considered. Ule defendant is the owner of the house at Ran- 

(Para 23) fiT p f£ an ^ . lhe court below has erred in holding 
S. 28 N. 5; S. 49 N. 2. U ' ie p amlifl llas failed to prove this fact. 

Appellant; Sadashiv nr l«*i?,? , behalf of . the defendant-respondent, it is. 

in god that no question of fraud on registration law 

that h? f V 1 * case of the defendant is. 

1 281: 77 Ind Cas 46-i Ranaomni^ f dant V do ? s not own an >‘ iiouse at 

335: 131 iSd Cas 840 coST\o^rJSr y^trar was not 

26* 154 Ind *>79 XT. 1 10 re ^ Ister document, and the re- 

92: 98 Ind Cas 195 un the b ? held t0 be vahd * Foilowii 

440 

M5: ILR (,952, Nag ,, el %S 

465: 227 Ind Cas 449 heldlo be dc | cu ^ ent cannot be 

67: 41 Ind App no of'^^re^al SS^VlIS 

: 48 Cal 509 (PC) wSi-AT R v ‘ chandra Na- 

157: 61 Ind App 286 Gomkbpur v. I g 

91 ' 63 Ind App 

179: ILR ( 1941 ) All f °^ e n the contention of the respondent. 

(1541) All 7 , The salted is compulsorily registrable un- 

ija filed a suit for pos- coIrS^ndinl m S®.. H >' d erabad Registration Act 
: survey No. 72 and of A C t 'oo Sectl0n 17 - Indian Registration 

•Pur. against Monappa. 5 ie InS RetTistmtinnT? 1 " 8 10 Se( l tion 28 of 
Plaintiff i S the owner SrisSffdSSSS 1 ? n v, require . s „ that every 
s in possession but was tratfm in ^ a l, be presented for regis- 

the defendant during who se subJSri? th ° f L h ? Sub - R egistn'.r within 

■elied upon a registered theTroSrt? to whiS* 5 ° r S0 " le portion ot 

49-F. tnltA whii« 1° !? ich sach doc uments relate is sl- 

tten statement denied r I ‘ 49 e “ acts that: 

eed and also that he “° r ^ istrable instrument shaU affect any im- 
igampet. He further w h b ‘l comprised therein, unless it- 

as in possession and “ l^ bt A Cr . ed m accorda nce with the pro- 

:ion in his own right. A ' lsl0ns of the Act¬ 
'd that the registration Se ct ‘ on » provides for the transmission of copies 

1 since no part of the to the office of other districts in which any of the 

ate within the juris- mortgaged property is situate. Section 54 Tran 

r who registered the Prop erty Act, requires that a traSfe^n 

sale of tangible immovable property of a vo ue ie« 
ied Uie allegations of tban R 5 - 100.'- may be made either by a registered 
of the first instance, Instrument or by delivery of property while if ir 
certain Issues and par- 13 of the value of Rs. 100/- or more the trnifer 
,n the evidence, the must be by a registered instrument. Tims, it would 
suit- follow that according to Section 28, Remstntion 

>eal which was allow- Act "every registrable document has to be dS 
leal on behalf of the “nted for registration in the office of the Sub-RfL 
t Is urged before me 8jste“‘ W1 |hm whose sub-district the whole or some 
valid and the appei- Portion of he property to which such dcSument 
ling otherwise. The relates is situate." uocument 

defendant csta- (8) It would follow, therefore, that if no Dart nf 
iot he cannot deprive the property Is situate in the sub-district th? 

)f the mortgage. Re- gistration would be void, in other words thi 
ng cases: -’Laksh- Registrar gets the jurisdiction to regSer lhe 3^ 
*A- I_R- 1924 Mad. cument provided the property is situate within hit- 

) ‘ %SS ? ad .“ h “ In ordB? «• Cwfidto $ the 

’ 7n,- Ve " ka , ta Sastni " document, the plaintiff will have to establish th 1 

1 1933 Mad - 26 < C >’ ****"« the property itself. ^fcontfntSn 
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A. 1.8. 


oi the plaintiff 
the defendant to 
I do not- agree v 

a-iU\.uU iur 


hat the burden of proof is on 
jv; why the document is invalid. 

the contention of the learned 
}iniiif. 


i9» Tne defendant has denied the execution of 
the document. Had the defendant admitted the 
execution oi the document and raised the plea that 
he has no interest in the house at Rang am pet, or 
that the said house was included in the saie-deed 
tor the purpose of its being registrable in the Sub¬ 
district. the burden of proof would have been on 
the defendant. But even in that case the defen¬ 
dant would not have succeeded in his plea unless 
he had established the coilusion of the parties. 


<10> In the case before me. two distinct proper¬ 
ties: (1» the lend bearing survey No. 72 at Shah- 
pur and <2» the house situated at Rangampet, are 
said to have been transferred by a sale-deed dated 
13th Dai 1349-F Ex. 21. and this document hes 
been presented and registered by the Sub-Regis¬ 
trar. Shorapur. The defendant has denied that 
he owns any house at Rangampet. Tne Sub-Re¬ 
gistrar of Shorapur would get jurisdiction under 
Section 28. Registration Act. only if it is establish¬ 
ed that the defendant possessed a house at Ran¬ 
gampet. It sometimes happens that the parties 
to a deed include in the deed a parcel described 
as situated in a particular place but which does 
not in fact exist & get the document registered in 
the office of the Sub-Registrar within whose sub-dis¬ 
trict the parcel is alleged to be situated. In such cases 
the question arises whether the fictitious entry was 
intentionally made use of by the parties for the 
ourpose of obtaining registration in a subdistrict 
where no part of the property actually transferred 
and intended to be transferred, in fact, exists. Such 
a. transaction would be deemed to be a fraud on 
the Registration Law and no registration obtained 
by such means can be valid. The leading case on 
the subject is — ‘AIR 1914 P. C. 67 (I)'. In that 
case a mortgage-deed executed in 1913 purported 
to mortgage various properties including one des¬ 
cribed as No. 25 C-urdas street in Calcutta and also 
described by metes and bounds. There was. as a 
matter of fact, no property of that description in 
Calcutta and the mortgagor never had any title 
to the property as described by metes and bounds. 
Nor was any of the other properties included in the 
mortgage situate in Calcutta, although the mort¬ 
gage-deed wss registered in the office of the Sub- 
Registrar, Calcutta. Tnere was no evidence either 
that the said property had been included in the 
mortgage by mistake. It was held by their Lord- 
ships that: 

“The parcel of the land is in fact a fictitious entry 
and represents no property that the mortgagor 
possessed or intended to mortgage or that the 
mortgagee intended to form part of the security. 
Sucir an entry intentionally made use of by the 
parties for the purpose of obtaining registration 
in a Sub-District where no part of the property 
charged or intended to be charged exists, is a 
fraud on the Registration Law and no registra¬ 
tion obtained by means thereof is valid.” 

Their Lordshias also pointed out that apart from the 
question of fraud on the Law of Registration the 
Registration is invalid as no portion of the proper¬ 
ty mortgaged was situated within the jurisdiction 
of the Sub-Registrar as required by Section 28 of 
the Act. 

(ID The second case on the point is that of— 4 AIR 
1921 P. C. 8 (J)\ In this case, the property to be 
mortgaged was situated at Dharbanga. But in 
order to get it registered at Muzafarpur, the mort¬ 
gagor made a pretence of purchasing one ‘cown 
-share in a village in Muzafarpur and included it 


in the mortgage-deed. No possession was given to 
the mortgagor of the ‘Cowri* share. The mortgagor 
had. in fact, no interest in it nor did the mortgagor 
ever intend that it should form part of the security. 
It was held by their Lordships that the case stood 
on the same basis as that of — ‘Herenderlal’s (I)' 
for the purpose of the Registration Act. 


(12) The third case on the point is of — ‘A. I. R. 
*w34 P. C. 157 (K)\ In this case the vendor in 
order to secure registration in Gorakhpur entered 
in the sale-deed, a small covered platform situated 


:n a walled garden to which there was no access and 
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held by their Lordships that the deed was not va¬ 
lid is required under the Registration Act as the 
parties did not intend that the share in the garden 
room should really be conveyed. Its inclusion in 
the deed was merely to evade the Act. It was fur¬ 
ther held that the word ‘fictitious’ as used in the 
ca se, — 'AIR 1914 P. C. 67 (I)’ was not confined to 
non-existing property, but would cover cases of a 
deed which does not relate to a specified proper¬ 
ty for any effective purpose of enjoyment or use. 
The last decision of the Privy Council on the point 
is that of — ‘AIR 1936 P. C. 91 <L>\ In this 
case a one-fourth share in the village of Soma- 
varam in the Krishna District and one yard of va¬ 
cant site in the village of Guntur in the Godavari 
District were sold by one registered sale-deed and 
the document was presented and registered by the 
Sub-Registrar of Somarlakota. On a claim by the 
appellant to recover the possession of the suit pro¬ 
perty the question arose ‘‘whether the vacant site 
(one yard) included in the sale-deed belongs to the 
plaintiffs (appellant's father) and whether it was 
included in the sale-deed to give jurisdiction to 
the Sub-Registrar to register the deed and was not 
intended to be conveyed: if it was so, whetherit 
was a fraud on the Registration Law End the deed 
was void." It was held by their Lordships that in 
determining the requirements of law as to regis¬ 
tration having been complied with, the intention 
of the parties is the criterion by which the metier 
must be decided. There was no intention in this 
case that one vard of land should pass under the 
deed and the alleged sale of it was a mere device 
to evade the Registration Act. There was no enec- 
tive registration of the conveyance. 

(13) With regard to the question of the existence 
of the house, it is contended on behalf of the ap¬ 
pellant that it is not denied Even if it is tafcen 
that he has denied, there is sufficient evidence d 
prove the existence of the house. As regards me 
intention of the parties, it is contended th.t botn 
the courts have held the execution of the dcKU 
ment to be proved which is sufficient to ho.d tha 
the mortgagor did intend to transferthes^dp^ 
pertv. So far as the question of the existence o 
the property is concerned. I do not agree withi the 

contention of the learned Ad 'f ca ' e , f ^ 
lsnt that the defendant has admitted the jexistent 
of the house at Rangampet. The defendants 
para (1) of the written statement has dearlj^d-mej 
that he owns any house a t Rangampet The leara^ " 
ed District & Sessions Judge has held tha tne 
plaintiff has not produced any evlde .? ce ! h JJ 
that the defendant is the owner of the house 
Rangampet, The learned advocate for the appe¬ 
lant drew my attention to the depc«iti ns ^ 
.Ahmed Hussain and Abdul Ghani and urged to 
from the statements the fact of ^ e d ^ d j £ e nt 
ing a house at Rangampet canbeproved I ^ 
through their statements. Ahmed Hussam 
s the scribe of the document, has deposed tn* 
the defendant has transferred one house and one 
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land. The house was at Rtngampet and the land 
was of Shahpur. Tiiis is all what lie has said It 
is not c.ear from his statement that the deiendant 
was the owner of the house at Rangampet. 

(14) P. W. 5 Abdul Ghani only savs that the de¬ 
fendant sold one house and one lend to the plain¬ 
tiff. In his cross-examination he savs that in the 
sale-deed it is written that the house at Rangam¬ 
pet was sold. From his statement also it is not 
clear whether the defendant is in fact the owner 
of the house at Rangampet. Further. ;ne«e wt- 
nesses have not deposed that, as a matter ol fact 
there is any house of the defendant at Rangampet! 

<15) When the defendant has denied in toto that 
he owns any house at Rangampet. it was the duty 
of the plaintiff to have proved this fact. The evi¬ 
dence led, in my opinion, is not at all sufficient to 
establish that the defendant did own a house at 
Rangampet. When this is the nositicn the cas" 
clearly comes within the principle laid down bv 
their Lordships of the Privy Council in — I f£ 
]9 . 14 ?• 0. « <1)'. Even assuming for argument-.! 
sake that there exists a house at Rangampet. still 
the plaintiff would not succeed unless he esta- 
bllshes that the defendant has interest in or title 
to that property as laid down by their Lordships 
in the Privy Council case — -A. I. R. 1921 p c 8 
. ^ere is not an iota of evidence in the case 
to show that the defendant has cny right or in- 

> th S pr , opo . rty - The important test in such 
cases is the intention oi the parties as has be’ti 
out in the Privy Council case _ ‘ a i r 
193G P. C. 91 (L)'. The motive is immaterial. 

(16) There is no evidence that the defendant 

EEm™ t0 l he plsta «« that he owned a 

£^, at w W mp S t - The rulin S s cited bv the 
to a ^ /?K the appellant are not applicable 

tention fMt Tn' i n Case and d0 not ho:p his con- 

« c 
.'S® && 

9“ GuIlde Pall' Estate in O. S. No. 

that Ar» i ex ccution proceedings relating lo 

minor ai ? d V ° ld 35 the p,aintif i who was a 

™ was not represented properly; that the 

°f misrepresentation and that 

l«Sm5°S2S d ^? Was . not valid ' “°t having been 
HuehL “ Was held b >’ od Bers and 

Courtis J A J ' D n hat H, he oPPomiment of a clerk of a 
SSL- Lf“f di3 ? was valid: that ^ere was no 
and ther P b -A the mortgagee end the mortgagor 
mortal® , Wa ? 110 intention on the part of the 

n oSors and UdC f a f | and not be! °ngin 3 to the 

fac^thnt n^ d .Titration is not vitiated by the 

in the rie^ f ^ not in existence, was included 
place ‘WJ? r ^ stra '>on at a particular 
evidence I ^ W nf f fU ff her held that in the case the 
mentioned the mort sagor himself verbally 

was ( ° ne acre> when ,h e mortgage-deed 

it ka^i5^ Wn , up and that, as n matter of fact, 
to Uie lu 5 48 whlch admittedly belongs 

No 25 Sn 0 the defendant Nos. 1 and 2 in suit 

mortgagor rlL 'I 85 a clear cas * where the 
owned the n^^ Qted J to he mortgagee that he 
ed and the?J°^ rty aDd ,J he Property actually exist- 
including thp^ as no collusion of the mortgage** in 

sgRSJffW.*! 

San £ P fuf ^that thSleXdcompns" 
parues committed a fraud on the Registration L a w. 
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Tne plaintiff alleged in the plaint that, that piot 
am not belong to Gangammal but to defendant 
No. 1. When the plea is that the vendor is not 
uie owner 01 tne property and the property has 
been wrongly inciuaea in the mortgage-deed the 
mortgagee cannot be deprived of the mortgage un- 
.c--s couusion between the mortgagor and the mort¬ 
gagee is established. This would be a clear case 
ot iratio and as m the case of every other kind of 
fraud, the party who sets up a defence in a ca.e 
0 : registration law. is bound to make it out bv clear 
and cogent evidence. 

1 19* In the present case, (he defence of the de¬ 
fendant was not what has been laid down in this 

7r= hadAli ••• Mt. Nadari Begam\ A. I. R. 
uu .»ll. .if) wis a case where the property 
actually existed within the jurisdiction of the Re¬ 
gistration Officer and the parties intended to trans¬ 
fer it. It was held by Mohd. Ismail J. that in 
such cases, the registration would not be affected 
merely because the mortgagee cr the transferee 
fails to prove the title of the mortgagor or the 
transferor. This case also is distinguishable from 
the facts of the present case 

*- 41 ^ — 'AIR 194S Cal 4S5 (Hi’, Biswas and 
Chakrovarti JJ. have held that the crucial test to 
to be applied in order to find out whether the re¬ 
gistration law is evaded or defrauded is whether 
or no; the parties intended that the property m 
question, on the basis of which the document was 
registered, should form part of the transaction. In 
order to find out the intention, the fact whether 
the property admits of physical enjoyment may. 
no doubt, be sometimes relevant: but it is not the 
crucial test. 

1 22> The test laid down in this ruling is the same 
which has been pointed out in the Privy Council 
case - A. I. R. 1935 P. C. 91 (L>\ This ruling in 
nn opinion, does not help the contention of the 
learned advocate for the appellant. The same prin¬ 
ciple lias been decided in the other cases cited on 
behalf of the learned advocate for the appellant 
and so I do not wish to discuss them in detail. 

(23) Thus, after giving a careful consideration to 
the authorities cited on behalf of the parties and 
going through the entire record. I am of the opi¬ 
nion tnat the plaintiff lias failed to establish that 
he defendant owned a house at Rangampet. and 
that he intended to transfer the same. Therefore 
the document could not be registered at Shorapur 
and the Sub-Registrar. Shorapur. was not compe- 
ent to register the same. In the result, the regis- 
’ration °f the document would be invalid and the 
plaintiff would not acquire any title. The appel- 
Jnte court has come to the same conclusion and I 

d ‘ ffer - Tllis appeal is, therefore, 
dismissed with costs. 

B/H.G.P. Appeal dismissed. 


A.I.R. 1953 HYD. 283 (Vol. 40, C. N 144) 
PALNITKAR J. 

Hyderabad Xmbaii> Appellant v - The State of 

Criminal Case No. 62 of 1951, D/- 24-9-1951 
(a) Criminal P. C. (1898), S. 208 — Duty of 
prosecution. (Criminal P. C. (1898), S. 361). 

„ f C ? U I t J ias t0 ] ake notice of the existence 
of and non-production of independent wit¬ 
nesses to arrive at a conclusion if the wit- 

t n h e f S r««'1 - he L ec ? rd are in the opinion of 
X lnsufflcie ?t to establish the guilt 
against the accused. (Para ?) 

Anno: Cr. P. C., S. 208 N. 7. 
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(b) Criminal trial — Evidence — Benefit of 
doubt — Trial for murder — Criminal P. C. 

(181)8), S. 367. 

Where in a charge for murder, it is 
proved that the deceased was killed in a 
tight beween the accused and the deceas¬ 
ed, and the evidence is of such a nature 
that conclusion cannot be arrived at as to 
who started the tight or how the quarrel 
started, the benefit of doubt should be 
given to the accused. (1935) AC 462, Rel. 
on. (Para 2) 

Anno: Cri. P. C., S. 367 N. 6. 

Ramchandra Rao Nandapurkar, for Appel¬ 
lant; Gopal Rao Muramkar and Mohd. Mirza, 
Govt. Advocate, for the State. 

CASE CITED : 

(A) (1935) 104 U KB 433: (1935) AC 462 
JUDGMENT: The facts briefly stated against 
the accused are that on the morning of 3-8-1950 
Hama Bai, the mother of the accused went to 
the house of the deceased and demanded payment 
of money due to her. It is said that the house 
of Hama Bai was very near to the house of the 
deceased and that Hama Bai had advanced an 
amount of Rs. 150/- to the deceased out of which 
some money was due. This occurrence is said to 
have taken place in Deshmukh Galli. It is said 
that the deceased Ibrahim denied that any bal¬ 
ance was due but Hama Bai insisted that some 
balance was due and that it should be paid forth¬ 
with otherwise she would take away household 
utensils of the deceased. On this, the deceased 
it is said asked Hama Bai to hold the tail of the 
cow and say that money was still due. At this, it 
is said that the accused Rama who is the son 
of Hama Bai and who was nearby caught hold 
of a cow that was passing by and brought it near 
Hama Bai and Hama Bai caught hold of the 
tail of the cow and swore that money was due 
to her from the deceased. After this, it is said 
that some money was paid but in the meanwhile 
a quarrel ensued and there was a free fight bet¬ 
ween Rama and the deceased Ibrahim, and ulti¬ 
mately Rama delivered a kick on the back of the 
deceased as a result of which the deceased died. 
The medical report says that death was due to 
aspheyxia & thereafter heart failure. 11 witnesses 
were examined on behalf of the prosecution while 
3 witnesses were produced on behalf of the accus¬ 
ed. P. W. 11 is doctor Subba Rao. He states that 
death was due to stopping of breath, but there 
were no marks of strangulation on the neck of the 
deceased. Besides the punchas and the Sub-Ins¬ 
pector of Police, who is the Investigating Officer, 
3 persoas have been produced as eye-witnesses. 
P. \V. 2 is Baban Sab. Proceedings before the Po¬ 
lice commenced when this Baban Sab went and 
informed ihe Police. His statement recorded_ by 
the Police is to the effect that about Rs. 150/- 
were due to the washer-woman Hama Bai out of 
which Rs. 17/- were still to be paid, and they were 
also later paid, but on the morning of the occurr¬ 
ence Hama Bai came to the house and demanded 
Rs. 9/- more. This Baban Sab is the father of 
the deceased. He says that his son Ibrahim told 
Hama Bai that if she would hold the tail of the 
cow and swear that Rs. 9/- were due he would 
pay the amount. At this Rama, who was nearby, 
caught hold of a cow and brought the cnimal near 
Hama Bai who did as was desired and then Rs. 
9/- were paid to Hama Bai. He says that while 
this was going on an altercation took place bet¬ 
ween Rama and the deceased and Rama began to 
abuse and attack the deceased. In his statement 
before the lower Court, this witness admits his 


eye sight as defective and that he cannot see 
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tnings properly beyond a distance of 7, 8 paces 
This he has stated also before the Committing 
Magistrate. Before the Sessions Judge m cross- 
examination he has admitted that wnile he was 
sitting on the platform outside his house this 
occurrence took place at a distance of 25 paces in 
the lane nearby. He admits that his statement 
given before the Committing Magistrate that the 
fight took place at about 50 paces from the door 
of his house & that he couid see nothing is correct. 
Thus, so far as this witness is concerned his evid¬ 
ence is of no use for deciding the fact whether 
it was the deceased who took the initiative in 
starting the quarrel as is alleged by the learned. 
Advocate for the accused or it was the accused who 
took the initiative. Thus, the question of private 
defence has arisen and has got to be decided in 
this case. The other two eye witnesses are Chota 
Bi P. W. 4 and Bapu P. W. 6. The statements 
of these two witnesses are diametrically opposed 
to each other. P. W. 4 Chote Bi states that she 
saw the occurrence from her house w'hich is near 
the house of the deceased. After narrating the 
fact that Hama Bai caught hold of the tail of the 
cow* she says that the deceased asked somebody to 
bring Rs. 7/- from the house. But the father of the 
deceased Baban Sab states that Rs. 9/- were sent 
for from the house and that Hafiza Bi brought 
that money. This is an important discrepancy and 
we have got to decide whether the witness saw 
the facts closely or not. She states that while 
the money was being paid, Rama attacked 
deceased saying that his mother was insulted and 
was made to swear in the way she was made to 
do and that after this, both Rama and the deceas¬ 
ed quarrelled and came to grips. In cross-exa¬ 
mination she admits that the fight took place 
an open place, that there were many people at the- 
time of the altercation viz., Bapu, Hayat, Snaik 
Hussain, Ramakrishna Rao and Bandu etc. as 
against this. P. W. 6 Bapu states that when the- 
deceased asked Hama Bai to catch hold of the tail 
of the cow to swear that money was duei to ner; 
she did it and demanded the money. which the 
deceased said that he would not pay the money 
and said that he had come across several such 
dishonest people who do not hesitate to stoop 
do such religious acts for the PurposeofdishonsJ 
After saving this, the deceased began to attack 
Hama Bai S and Hama Bai pushed the deceased 
back who fell on the stones nearby and died m 
is all the evidence in the case with regard to tne- 
occurrence. 


J 
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(2) The learned Sessions Judge has held that the 
tatement of P. W. 6 should not be relied upon as 
e has given a statement contra^ to what was 
’corded by the Police and that it should_ be 
arded as collusive. After going through the cas 

iary submitted by the Pubhc Prosecutor Mr. Tr m 

ak Rao, I do not find anything to warrant he 
:atement of the learned Sessions Judge. On th 
ontrarv. I find from the case diary that with re- 
ard to this witness Bapu it has b^n written Uicre 
i that he is a friend of the accused and that n » 

* givUig a statement similar to " > 

sr if is sa‘ £» 

rosecution should produce independent wtn^^ 

atf&ra? KenV accuse., an* 

ae deceased was going °^, lir ?d No do»ibt the’ 
SS independent witnesses* 
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lies to a certain extent with the prosecuting Coim- 
' sel but the court hits to take notice of th* exist¬ 
ence of such independent witnesses to arrive at • 
conclusion for the non-product.on sf the witness 
on the record are in the opinion oi the Conn m. 
sufficient to establish the guilt against the a cu- 

CCl rnU ~ —- a— *«- • - 

ther 
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I sufficient w me turn ayainst the a m- 

cd The question in this c.se that arises is 'whe¬ 
ther it was the deceased who took the initiative 
and started the quarrel or me accused, or accord¬ 
ing to the story of the defence the accused w-i, ■. r ' 

not present and it was Kami Bai who pushed the P below * 
deceased back as a result oi which lie iel! and di*d 
The net result comes to this that unless >t is n-ov- 
ed beyond the possibility of a rertsoir.bie doubt th 
the accused took the initiative, benefit of douiy 
should be given to the accused, it has been hold 
in — 'Woolmington v. The Director of Public Pro¬ 
secutions'. (1935) A. c. 462 (A), that in such cases 
when tne evidence is of such a nature that conclu¬ 
sion cannot be arrived at as to who started thefi n hi 
h °V he . quarrel started, the benefit of doubt 
should be given to the accused. Agreeing with 
the principle enunciated in the case cited above 
I give the benefit of doubt to the accused and 
acquit him. Tne judgment of the Sessions Judge 
is set-aside and the accused acquitted. 

Appeal allowed. 


Hyderabad 285 

ORDER: Thu is a reference from the District 
-vssions Court. Gulbarga. recommending that 
he sentence of a (hie of Rs. 50 - and in default 

T-ne,^ lRipn ^' ,mer ‘ l P as3ed by the Munsiff Court, 
T^naji. on 30-b'-19o2 against, the accused Vijay 
Rao lor contempt under S. 223. Indian Penal Cede. 

,s oad ln la 'V- The revision- 
care- ni'\ ■ } 1J3 ? Rao - , ls P rescnt in person. I have 
onS\f^' Cered the P»t down my 


C/V.B.B. 


A.I.R. 1953 HYD. 285 (Vol. 40, C. N. 145) 
SIADAT ALI KHAN J. 

Vijay Rao, Petitioner v. State. 

Reference No. 384 of 1952. D/- 23-2-1953. 

ceedLnS nal COdC (1860) ’ S ' 228 - ^idal P«>- 

eH W ffe e l he order of the Magistrate show- 
he was , enga S ed >n the trial of 
1 S ?* 1 cases and that h e had finished re- 
“ r f ng the deposition of a witness and 

mrrt:nJ eS T ab , 1 ? t0 P roceed with the re- 

interrifnfi° f 0,her depositions when the 

interruption occurred.* 

thf e raJ h in thi ®. ^as sufficient to indicate 

staop i? u w £ lch he was engaged and 
stage at which he wa s interrupted. 

Anno: Penal Code, S. 228 N. 2, 5. <Para 2> 

tafiijS 0036 (18G0) ’ s - 228 “ Insult or 

nmt Ve t r hl u mad - e ’ in fact > does inter- 
to^ro&ff hn l bUt u 1S its dut y to listen 
Who ho ^. ITUlch soever they may de- 

madp hr C ^ dm .f' 5 ° long as they are 
inferr,, fi de they do not constitute the 
nterruption which the section punishes as 

sole* E* Rut - f the Z are made with that 

fide an b i m VieW) . tbey cease t0 be bona 

element *?SL 7 f y . tb . en s “PP ly necessary 
Element to constitute the offence. 

Anno: Penal Code, S. 228 N. 2, 6. 2) 

-rinS lnaI P J C (1898) * Ss. 413. 480, 486 
Conviction under S. 228, Penal Code. 

offenc^of 480 P rovides P uni shment for the 
PeSSl mie l CmP u ac cording to S. 228, 
d“ Ih? it’ f^ hCn the Court P roce eds un¬ 
day h i|p n „ ction , summarily on the same 

Seal iSffiS S ' 486 there is an ap- 

flne fm * l T, the summary punishment of a 

Code. P t0 Rs ' 200/ ' under S - 228 - p enal 

Anno: Cr. P. c, S. 413 N. 2; S. 486 n”i. 2> 
Trimbak Rao, for the State. 


petitioner j° ffence . char = ed •'’gainst the revision- 
v 3 a!read y slat. d. that of contempt 

nrovS* m ^ whlch ina >' be tried under the 
The nh™ ne Cont e*”»pt of Courts Act or under 
-. ront powers of the Court of Record or 

under f Jo/?' Tnrif lar \- PCa - a! ^ " SSSSriE 
5. 43 °* Inman Criminal F. C. if it is roV. 

™ the record * t hq Xt appeais from a Perusal 

S 480 rr V c court has proceeded under 

the pr££c VS; 

zance of' ttoV**’' “ ? thinks fit - ,ake cogni- 
tn o finish. offen .? e and sentence the offender 
® ot . exce eomg Rs. 200/- and in default to 
5? t p !f ™pnsoament for a month. As already 

n^n d thof e flf arned Judge is of the opU 

S faw hC C ° nViCti0n ° f ^ accused 1 is bSd 

a ^e facts as stated by the learned Magistrate 

“I was engaged in the trial of other cases when 

hri Sf? / heh° aC ii ed me in connection with 

wUWn tlS L b a m aVed 3 manner which comes 
th^fJ r meaning of contempt of court and 
therefore. I proceeded against him after creating 
a file which should be put up to me ttxlay •• ^ 

XSr&JgFSit the same day tb e learned 

'•while he was engaged in the trial of other cases 

)?® t ®J d inm that whatever bhatta is allowed un- 

s-Ar-xww 

increase in the amount of bhatta that nnt cnu. 

Mimmm 

adduce any evidence in defence^ §»“Su* 1 ?. no i 

is “ 

up. The parties and the VakUs hadto « aS - f he,d 

s?w.sar^lr h a , t 

established.'* o I- P. C. has been 

u,n!“TdiS ! 2 c Ld £trb/“ d8e 

rourt did not ff“E h th h ,! Wai 

engaged and stage at which!h P i . he ^ 

The above order of the Maglstrate ? ^n ln if mipted - 
he was engaged in the trialof^crSnSl ? 0 ° W tha - 
a perusal of the record, especlally^fS^ 
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Vijay Rao. will show that he had finished record¬ 
ing the deposition ct a witness ana was pre¬ 
sumably to proceed with the recording of other 
depositions when the interruption occurred. In 
my opinion, this is sufficient. The ieamed Dis¬ 
trict & Sessions Judge has remarked further that 
■the trial court has not stated the nature of in¬ 
terruption or contempt. The above order of the 
I Magistrate will show that what the learned Magis¬ 
trate considered contempt, consisted in the revi¬ 
sion-petitioner's harsh tones and rude manners 
when he repeatedly demanded an increased 
amount of bhatta and persisted in the demand in 
spite of the decision of the Magistrate that he was 
entitled to no more. The question is whether this 
was really enough to constitute the offence of con¬ 
tempt. Three things are essential to constitute 
an offence under S. 228: (a) intention, (o) insult 
or interruption and (c) public servant insulted or 
interrupted being then sitting in any stage of judi¬ 
cial proceeding. It should be noted that every 
protest made, in fact, does interrupt the court 
but it is its duty to listen to protests how much 
soever they may delay its proceedings. So long 
as they are made bona fide, they do not constitute 
the interruntion which the section punishes as 
contempt. But if they are made with that sole 
object In view, they cease to be bona fide and they 
may then supDly necessary element to constitute 
the offence. It should further be noted that 
"a full and complete record, as contemplated by 
S. 481 is not only a guarantee of the coolness 
of the judicial temper of the presiding officer 
but also offers material for the appellate court 
to proceed on.” 


Judged on this principle the question is whether 
the demand in the harsh tone abruptly ar.d with¬ 
out permission of the court can be regarded as 
contempt. Before I give a finding on this point 
I must first hold whether the learned District & 
Sessions Judge was right in considering that the 
appeal filed by the revision-petitioner Vijay Rao 
was incompetent and that he should have only 
filed a revision. In my opinion the learned Judge 
is not correct in holding that the appeal was m- 
comDetent. His reasons are that the contempt 
being ‘ex facie curiae' and sentence merely a fine, 
the same day and before the rising of the court, 
it comes under S. 413, Indian Cr. P. C. and no 
appeal is comoetent under the express provision ot 
the section. This is so. but in cl. (1) of S. 486 
it is provided that "notwithstanding anything 
herein before contained any person sentenced un¬ 
der S. 480 may appeal”. A perusal of S. 480. I. 
Cr. P. C., will show that it provides punishment 
for the offence of contempt according to S. 228. 
I. P. C., when the Court proceeds under this sec¬ 
tion summarily on the same day. The '-canied 
District & Sessions Judge has not considered this 
cl. (1) of S. 480, but has confined his attention to 
cl. (2). which makes Chapter 31. Cr. P. C. on 
appeals applicable to contempt proceedings. It is 
evident that this does not. in any way. abridge 
the provision of appeal in cl. (1) and hence I am 
unable to agree that there is no appeal against 
the summary punishment of a fine up to Rs. 200/- 
under S. 228. I. P. C. 

Had the Court intended severe punishment, it 
would have sent the case to another Magistrate 
with a complaint in writing and in that case, pro¬ 
visions of S. 480 or S. 486 would not have applied, 
but those of Ss. 476 and 195. Criminal P. C. would 
have applied. Thus I hold that in the cue under 
consideration an appeal was competent and the 
learned District & Sessions Judge erred1 in hiding 
otherwise. Thus evidently he could have heard 


the appeal and decided it himself under S. 48G. 
I. P. C. It is suggested that I should now remand 
the case to the learned District & Sessions Judge 
to dispose it of. It will only entail further delay. 
As the learned District & Sessions Judge has ex¬ 
pressed his opinion on the matter, I may consider 
it and acting on it either accept or reject his re- 
commendaton. In my opinion, abominable though 
the conduct of Vijay Rao may be, yet as the learned 
District & Sessions Judge has held that he is of 
a different opinion, in a revision I may not go 
against his opinion. Revision is, therefore, allowed. 
I may, however, state that Vijay Rao's conduct 
was reprehensible and he should desist in future 
from such conduct. 

B/D.H.Z. Revision allowed. 
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SRINIVASACHARI J. 

'Abdullah and others, Petitioners v. Han- 
manthappa, Respondent. 

Revn. No. 855 of 1951-52, D/- 8-1-1953, 
against order of Court of Munsiff, Hamnabad, 
D/- 31-8-1951. 

(a) Criminal P. C. (1898), S. 145 — Likely 
to cause breach of the peace. 

Where the Magistrate has come to a 
conclusion that there is an apprehension 
of breach of the peace and thereafter calls 
upon the parties to file their respective 
claims, the law dees not contemplate a 
further finding unless the Magistrate is 
satisfied that the conclusion arrived at by 
him in the first instance is not correct in 
which case he may vary his order and 
say that there is no apprehension of 
breach of the peace. Therefore, the fact j 
that there is no subsequent finding that ^ 
there is apprehension of breach of the 
peace does not make the order illegal. 

(Para 3) 


Anno: Cr. P. C., S. 145 N. 12. 

(b) Criminal P. C. (1893), S. 145 - “Parties 
jncerned 

Where a son is in actual possession of 
the property, it is not necessary to issue 
notice to the father because his name 
happens to be mentioned as owner and pro¬ 
prietor of the land. The Court is concerned 
with the person in actual possession who 
Is likely to create a breach of the peace. 

It is not concerned with'the question as t 
where the title of the land lies. .^p ara ^ 

Anno: Cr P. C., S. 145 N. 19. 

(C) Criminal P. C. 0898), S 145(3) - Onus- 
ion to serve or publish the order. 

Where there is no proof tha * 
jury has been sustained DOa f°j£^ 
with sub-s. (3) of S. 145 cannot make the 

proceedings illegal. AIR 1938 , 

Disting. AIR 1924 Nag 171, Ref (Para (, 
Anno: Cr. P. C.. S. 145 N. 28 Pt. 3. 

Sahabbar Hassan, for Petitioners; Alwddn 
tnsari, for Respondent. 

:ases referred to : 

A) 14 Deccan LR 49 

B) 14 Deccan LR 159 

C) 15 Deccan LR.242 
;D) 13 Deccan LR in 
^E) 16 Deccan LR 17 

9n Deccan LR 252 
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(G) (’18) AIR 1918 Nag 46(1): 20 Cri U 81<j 
(Hj 19 Deccan LR 366 

(I) (-24; AiR 1924 Nag 171: 25 Cri U 159 

(J) ('27) AIR 1927 PC 44: 28 Cri U 259 (PC) 

(K) ('38) AiR 1938 Lah 345: 39 Cri Ll 7u2 

in.s is a revision arising in procee¬ 
dings unuer i. 148, Hyd. Criminal p. r corres- 
ponding to S. 14a, Indian Criminal P. C. The 
second party in tne original proceedings being 
aggrieved oy tne order oi the Magistrate hold¬ 
ing that tne first party was in possession oi the 
suit land has preierred this revision Th« 
Magistrate on the application of the first party 
who is the respondent before me came to th"- 
conclusion that tnere was apprehension of a 
breach of peace and passed an order to that 
efiect on 29-3-1950. Immediately alter, he took 
over the land under Government supervis'on 
pending enquiry. The parties were called uoon 
to submit tne statements with regard to then- 
respective claims. After enquiry the Magistrate 
came to the conclusion that it was proved bv 
evidence that the first party was in possession 
of the land on the date of the order and two 
months prior to that and, therefore, directed that 
the land that was ta*en under the supervision 
of the Government be handed over into th-* 
possession of the first party. 

„SL T J't Iearned ac ' Vocate ' for the petitioners 
confined h!s arguments to purely questions of law 

as alleging the jurisdiction of the Magistrate 
as m rev'sions preferrea against an order under 

C.- 1 , 45 - c f ; p - C, the High Court rarely interferes 
with findings of fact arrived at by the Mag is- 
trate on enquiry. The first point urged by the 

3dV0Cate Was that no summons was 
a necessary party in the case and as 
} ^ehthe whole proceedings were vitiated. The 

4 thTi arffu . ment o f th e learned advocate was 
that the notice of the apprehension of breach 

as put “P. on a conspicuous place 

fu by law - Thls - he contended, also 

•w^ thltlhA proceedin f- The third argument 
£!? 0 tbat was no clear finding of the Magis- 

nparp th .t re was a PP r ehension of breach of 

Kd L th » Sec 1 ond part - v had been noticed 

o?der h hSn« U L m r h iu state,nent as the original 
breach h pf d n 8 that the f e was apprehension of 
?P a wu Wa n, only an ex P arte order. He 
SS tba * . the Magistrate should have given 

se(S n t frr fi dmg «. a i ter the statement of the 

sLTnf Kr \ Wa 2 flled ' that ‘here was apprehen- 
sion of breach of peace. 

Doint in b t e - de . sirabIe to dispose of the last 

SdmJ f? h?” 4 instance because there does not 
for whj£ ^ a n7 fnbstance in that argument, 
sion thatch 16 Magistrate had come to a conclu- 
neace th anVfh re W u S a PPrehension of breach of 
me th P ir l!n ? a ter , c - alled upon the Parties to 
template S' Ve „ cla ! ms ' th e law does not con- 
; s sVtlS-rt f nrther fining unless the Magistrate 
him tn th« d fl th f t t ^ e eonelnsion arrived at bv 
I case he* m»v J msta, ? ce was not correct in which 
lf«r S ™ e ma u va . ry h,s order and say that there 
pvil apprehension of breach of peace If how- 

any latersS he th i r ° U f h tb ® state ment s and at 

sii-lSi 

'™T r S e „?°^ on 11 was lak '" 

*5 « ?he°£ Ss 
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(4j Tne aigunienl that a necessary party has 
noi w:=u sew vv.in summons ivqdu c .; <.onsi- 
ueraiiou. me pet.tion.rs oeiore me miu iorrn 
uie ic 0, ‘ u P J *iy am trie son and me wives of 
one i-iasnuyaKii cianeb who is tne parteuar oi nus 
rue learned auvocate aigued tnat ll iiad 
eeen esiaulisued by tne evidence produced by 
mm taut me patteuar oi his land was one iviasha- 
ya.-.ti bailed because the pahanipaua* clearly 
mentions tne name of MashayaKii 
baneo as being in possession. So iar as uus point 
is concerned, me tower Court has neld tnat the 
pahanipatrak which is relied upon by the second 
party has not been proved, it is, tneretore, use- 
less to rely upon the pahanipatrak. Apart from 

lL\; n ?u adV0 . cat ? contended, it i s well esmolisned 
that the actual owner and person in possession 
o £ J h e suit land is Ivlashayakh Saneb and not 
Abdullah, the son who was actually in custody 
^ .'be land. Hjs whoie argument is that Masna- 
yakh Saheb should have been called and enquiry 
proceeded with in his presence because the 
records show that he was in possession. In sum 
port of his argument, tne advocate relied upon 
the following cases: — ‘14 Deccan LR 49 (AY- 

, r ,', 4 D *?5??, LR 15 ^ (B, ’ ; “ 15 Deccan LR 242 
JV • — Id Deccan LR 177 (D)’: — 10 Deccan 
LR 17 (E)’ and ‘20 Deccan LR 252 (F)’ These 

forrt, Wh ‘. C ^- were re , iled upon by the advocate 
for the petitioners only lay down that all persons 
concerned should receive notice of the procee¬ 
dings and enquiry should be proceeded with in 
their presence. They merely say that the person 
actually interested should be before the Court. 
In some of the cases cited before me, one of the 
parties to the proceedings under S. 145, Cr. P. C 
was the agent, or the servant of the real owner 
and the person in whose possession the land was. 
In these cases the High Court held that an ager.t 
or an employee could not be said to be the pro¬ 
per party in such proceedings: the proper partv 
would be the proprietor. It has to be stated that 
in proceedings under S. 145. Cr. P. C.. the enquiry 
is confined to the fact of actual possession. The 
Court will only look to the fact as to who was 
in actual possession. In the case now before me 
the person contesting the proceedings is the 
son of Mashayakh Saheb. It could not be said 
that the son who was managing the land was 
not a person interested or a ‘person concerned’ 
within the meaning of s. 145. An agent or an 
emnlove? stands on a different footing alto¬ 
gether Therefore, the cases relied upon bv the; 
learned advocate for the petitioners do not sup I 
port the view that even in cases where a son is 
in possession of the property, it is necessary to 
issue notice to the father because his name 
happens to be mentioned as owner and propric- 
tor of the land. There can be no doubt that the 
enquiry must be restricted to parties concerned 
m the d*spute although others mar have a title 
to the land. The court is concerned with the 
person in actual possession who is l ; kelv to 
create a breach of peace. It is not concerned 
with the question as to where the title of the 
land lies. 

The duty of the Magistrate under the Sec¬ 
tion is merely to prevent a breach of peace and 
this he does by deciding the disputed possession 
as between the person likely to cause such a 
breach and as between them alone His final 
order is only of a temporary effect to enure 
till such time as any party is affected in due 
course of law. Therefore, it comes to this that 
the order can only have effect as between disput- 
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.iig parties, that is to say, the parties to the 
proceedings in which it was made. The Court 
is moved when there is disturbance of posses¬ 
sion and the disturbance complained ol is of 
the person on tne spot. Giving notice to all con¬ 
cerned and await their submissions would en¬ 
tail enormous delay and protraction in the pro¬ 
ceedings and this would be against the very 
purpose for which S. 145 has been enacted. 
This remedy is only to prevent a breach of peace 
and any bloodshed that may follow if it were 
not prevented and to restore possession by law 
to that person who was actually in possession 
two months prior to the date of the order, leav¬ 
ing it to the other contesting party to get a de¬ 
claration in an appropriate civil suit. It has also 
to be observed that the law does allow any party 
who thinks that his interests have been 
affected to appear before the Magistrate and 
apply to be made a party. This provision is enact¬ 
ed in S. 145 (5) of the Code. One other case 
relied upon by the advocate for the petitioners 
is a case reported in — ‘Tukaram v. Punjabrao, 
AIR 1918 Nag 46 (1) (G). In this case, one of 
the parties was not served with the notice and 
the Magistrate gave a finding in the absence of 
one of the parties. Rightly the High Court held 
that the Magistrates order was without juris¬ 
diction. Passing an order in the absence of one of 
the parties is giving a decision in one’s absence 
and this is not warranted by law. The result of 
the discussion is that the fact that notice was not 
taken out to the father of petitioner No. 1 does 
not vitiate the proceedings. 


(5) The other argument advanced was about 
the non-affixture of the order of the Magistrate 
to a conspicuous place that he is satisfied that 
a dispute likely to cause breach of peace exists. 
It was urged that this was mandatory and since 
the Magistrate did not conform to the procedure 
required by law, the proceedings should be 
declared illegal. The object of the affixture of 
the order of the Magistrate that there is ap¬ 
prehension of breach of peace in respect of a 
certain land is that person who may be interest¬ 
ed in it may appear and put in their statements 
with regard to the possession of the land. The 
question is whether non-conforming to this 
provision would make the whole proceedings 
illegal. It is essential before declaring a pro¬ 
ceeding to be illegal that the court should be 
satisfied that there has been an injury sustained 
by any party by reason of not conforming to a 
particular provision of law. If it is not so, such an 
omission would be regarded as an irregularity 
which would not vitiate the proceedings. In 
this connection I might refer to the cases re¬ 
ported in — ‘19 Deccan LR 366 (H)’ and — 
•Bhurekhan v. Fakira’, AIR 1924 Nag 171 (I). 
No doubt the Privy Council has held in the case 
reported in — ‘Abdul Rahman v. Emperor, 
AIR 1927 PC 44 (J), that certain irregularities 
under Criminal P. C.. are cured under the provi¬ 
sions of s. 537, Cr. P. C. That was a general pro¬ 
position laid down by the Privy Council. It was 
not with special reference to proceedings under 
S. 145. Cr. P. C. The learned advocate cited 
before me the case of — ‘Chanan Singh v. 
Emperor’, AIR 1938 Lah 345 (K). In this case 
it was found as a fact that by reason of the 
notice not having been affixed to a conspicuous 
place as contemplated by S. 145 (3) certain part¬ 
ies who could have contested the original peti¬ 
tioner’s claim were not able to contest tne claim 
and, therefore, there was real injury sustained 


by these parties. In the case before me, the son 
has been noticed. To say that the son would not 
have informed the father or that the father 
would not have known about these pending 
proceedings all this time is something which 
cannot be believed. As I have stated above, no 
proof that real injury had been sustained has 
been forthcoming. Under those circumstances the 
non-compliance with sub-s. (3) of S. 145, Cr. 
P. C. cannot make the proceedings illegal. The 
result is, as 1 have held against the petitioners 
in all the arguments, the revision petition has 
to be dismissed. Revision petition is dismissed. 

B/V.S.B. Revision dismissed. 
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PALNITKAR AND 
SURYANARAYANA RAO JJ. 

Bikri Narayana and another, Petitioners v. 
State of Hyderabad. 

Criminal Petns. Nos. 161 and 162 of 1951, D/- 
29-6-1951. 

Public Safety — Preventive Detention Act 
(1950), S. 3 — AIR 1951 All 357, Diss. from. 


The non-mention of the period of deten¬ 
tion in the order of detention does not make 
the detention illegal or ultra vires: AIR 
1951 All 18, Rel. on. (Para 2) 

Mumtaz Ahmed Nomani, for Petitioners; 
Gopal Rao Tuljapurkar, Govt. Advocate, for the 
State. 


!ASES CITED: 

A) (’51) AIR 1951 All 357: 52 Cri LJ 115 

B) (’51) AIR 1951 All 18 

ORDER: These are two applications for Writs - 
f Habeas Corpus on behalf of detenus (1) Bilm 
Jarayana & (2) Enumula Bicham Reddy. 

(2) The grounds of detention are the same in 
oth cases. The advocate for the detenus argues 9 
hat in the order of detention the Period of deten- 
ion has not been mentioned and that therefore 
he detention itself is illegal. In support he relies 
>n a ruling of the Allahabad1 Highi Court reported 
n—'M. M. Bashir v. State'. AIR 19ol AU. 357 (Ak 
Jut this Single Bench ruling has been absented 
rom in a Division Bench ruling of the same High 
Jourt, which is reported in-'Ram Adhar Misra v. 
State'. AIR 1951 All. 18 (B). The Sing.e Bench 
udgment was delivered on 20-6- 19 50 wherm th 
Division Bench Judgment was de ivered on 
[■he Division Bench after considering the law on 
he subject has come to a eoncl^on contrary to 
hat arrived at in the Single Bench and has 
:ategorically held that the non-mention of the 
jeriod of detention does not make the detent on 
lleeal or ultra vires. We agree. This contention 
ails. It is further urged that the pounds 
ietention are vague. Among the pounds s ated 
t is also alleged that when the S. A P. party . 
Dherumadram raided the village on 2^14951 theses 
detenus hid three underground hostlles in 
nouse of one Bhusayya and then they followea 
'he nolice as informants. It is also leamt tnattne 
detenus are in possession of some weapog wi 

nut any licence evidently to help the hostiles. 

(3) We consider these grounds suffle ent and 
decline to interfere. The petitions are therefore 

^p’J ed - Petition dismissed. 
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Syed Ahmed Ali, for Appellant; Shanker Rao 
barangpurkar, for Respondent. 

CASE* REFERRED TO : p 3ras 

(A> (13ii5) 18 CB (NS) 286: 34 LJ CP 126 2 
(B) (15111 > 1U11-1 KB 1029: 80 LJKB 814 2 

i 921 " 3 KB U0: 90 LJ KB 973 
(D) (1844-43) 2 HLC 28 

jl{ <{ 8 * 7 > J 6 M & W 321: 16 LJ Ex 210 

( ,,o 4 , 3 ol 5 , *), Ian & G 559: 134 ER 683 
(G) (1848) 0 CB 280: 136 ER 1259 

Ui) (132/) 7 B 6l C 90: 5 LJ KB 242 

(I) 19 Dec LR 154 

(J) 29 Dec LR 630 7 « 

(K -o» ( 51) AIR 1951 Hyd 132: 1LR (195D Hyd 

I JO g 

( V>n 42) AIR 1942 Bom 251: ILR 0942) Bom 

(M)" 32 Dec LR 226 8 ’ 13, }} 

<N) 28 Dec LR 606 

<0 (PC? 5) AIR 1925 PC 290: 53 Ind A PP 53 
(P) p £ 2,) AIR 1927 PC 156: 54 Ind App *265 

V* W 11 1? IQ 1 A 

(R) $8 ?? g° m 6 B ° m LR ’ 1933 H 

(K) (87) 11 Bom 649 u 

(S) C05) 7 Bom LR 993 n 

/’ 38) A* R 1933 Cal 97: 63 Cal 726 12, 13 

(U 323 4U> AlR 1940 Cal 443: ILR <1940) 1 Cal 
(’08) 31 Mad 223: 4 Mad LT 97 13> {J 

V? £!? 8) , 1898 AC 524: 67 LJ QB 884 13 

^ (Jf) I Mad LT 377: 30 Mad 88 (FB) 14 

(Y) ( 38) AIR 1938 Bom 278: 176 Ind Cas* 760 

(Z) (’16) AIR 1916 Bom 227: 40 Bom 473 14 

<Z i^- ) ( ' 38) AIR 1938 Nag 262 : JLR (1940) Nag 

(Z3) (’51) AIR 1951 Punj 33: 53 Pun LR 98 16 
JAGANMOHAN REDDY J. : 

uK.'J reference by a Division Bench of this 

f?in,m C kT v ‘ ng - a °- uestion a « to the proper 

Ixern t *rt sa:t , on a negotiable instrument 

executed at Mancherial, where the defendant 

cou d be filed - R appears that the Plaintiff 
who is a timber merchant of New Bhoiguda. 

fr^c- nQe ( rP "i )a i i ' fi!ed a suit b<?f °re the Nazim-eSiffa 
dant tri ft Se ? underabad ' a 8a‘nst the defen- 

S a n W °° d contractor of Mancherial on the 
basis of a promissory note executed by the said 

e«™ ndant m favour °f the plaintiff for H s Rs 
C 200/- at Mancherial. The amount claimed ® 

oundll aS n 3 m0iety , of an amount of Rs. 12,400/- 
(ound due on accounts and the other moietv was 
discharged by the defendant on the olnintifTs in. 

b l ’r “»thc < r P prS.S S te 

Bho f S ur 01 one w ' » 

The Nazim-e-Zilla (District Judge), framed the 
following issues on the contentions of the pSties? 

(1) In connection with the “Chobina" trans- 

f Ur H of H s ' Rs- 12. 100 .-- due by 
the defendant to the plaintiff and did the defen- 
dant execute the suit pronote for its half share? 

suit? HaS tWS C0Urt jurisdiction to try this 

<3ii To what relief is the oleintiff entitled’ 
and after recording the evidence of the plaS 
and three witnesses he held Issue (D in favo2 
m the plaintiff by finding that the balance of SS 
Chobma transaction due bv the defendant to Se 
plaintiff was H. S. Rs. 12.400/- and the suit nm! 
note was executed by the defendant forts £5 
share namely. Rs. 6.200/-. With resnecr i«T 
( 2 ) whicli dealt with the JurlsdlctiSfof U?e dE 
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FULL BENCH 

PALNITKAR, MOHD. AHMED ANSARI AND 
JAGANMOHAN REDDY JJ, 

Sailum Eshwarayya, Appellant v. Thakur 
Devi Singh, Respondent. 

Civil Appeal No. 4/B/5/1 of 1952. D/ 5-8- 
D/- 3 ’23 f -^1951 0rder ° l D ‘ St ' J " Secur - derabad . 

(a) Precedents — Obiter dicta — (Civil P 
C. (1908), Pre.). v u r - 

In considering the weight cf a precedent 
it is necessary to see that the judicial pro-’ 
nouncement, which is sought to be made 
the precedent, was based on the material 
facts as found in the case. If a conclusion 
was net necessary on the particular fads 
as found, it is obvious that any principle 
enunciated, which does not arise on the 
said facts, can only be treated as an obiter 

dlctum - (Para 6) 

Anno: C. P. C. Pre. N. 15. 

?. vU - P \ C - (1908), S. 20 (c) - Suits on 
negotiable instruments — (Negotiable Instru- 

u* Ct (1881 »- Ss. 78 81 and 70)_ 

W'lMS!" 1 ' Instruments Act, Ss. 

in Ind ' a and in England, the sta- 

SStiihiH® • rec ,° fin,Sed the Peculiarities of 
f.,f,° ‘ able , instruments as sanctioned by¬ 
law merchant by enacting Negotiable In¬ 
struments Act and the Bill of Exchange 

m C a te r ?f» Wh «' Ch govcm most cl the 
S 7 f P th H m / t0 u tbe said instruments. 

1 menls Lf h r Ryderabad Negotiable Instru- 
A m (correspondmg to S. 78 of the 

lectio the g n°n a ^ ? Instrument s Act) sub- 
rpsr/lnH provisions of S. 81, Cl. (C) (cor- 

nnnHinl, 5 c oi 82 (C| 1 and s 80 (corres¬ 
ponding to S. 81 , Indian Negotiable Instru- 

K m.u clearly ind ‘cate a rule which 

aw ru1e of er th nt J r ?? tbat „ of the common 
law rule of the debtor following the cre- 

TOrni<;prf d adopted the law merchant as rll 
cognised by the common law, viz, that a 

pffw&iffa .k g d VvS 

as*.253tf: t- 

not made payable as m/nfiii J excbange 
and 68 mustbe prSeS% d ln Ss ‘ 67 
the place of business Vie f° r P aymen t at 
usual residence n/ 16 *! 8 ^ lf , an y) or at the 

ss-'s is yCr Si 
ssssrs r k 6 s r „' o „ r d s £ 

| d an ^ 

dant to have foil™.defen- 

fo a i d aVrroT'thl 0 

ob..er and „ ol g* Jg£f 

Anno: C P C S 20 i 4 ’ 16> 17) ' 

' 78 N. 1; S. 70 N. L N> 23: N ° g ' Inst - Act 
1953 Hjil/87 Sc SS 
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1 trict Court to try the suit, he was of the vie* 
that since the plaintiff admitted that the suit pro- 
note was executed at Mancherial and there was 
nothing in the said note to show that the amount 
would be paid at Secunderabad, the suit to enforce 
a claim based on such a promissory note cannot, 
therefore, be instituted at Secunderabad where 
the plaintiff resides, but that it should be filed in 
the Courts at Manchenal where the pronote :n 
question was executed. In view of this finding, 
he directed the return of the plaint to the plain¬ 
tiff for presentation to the proper court having 
Jurisdiction. 

Against this judgment, the plaintiff filed c-n 
appeal to the High Court. The Division Bench 
having regard to the document being a promissory 
cote payable on demand and there being a con¬ 
flict oi opinion on the question as to the proper 
court in which a suit on such a document ought 
to be instituted, referred the case to a Full Bench. 
My learned Brother Ansari in his reference order 
with which Naik C. J., agreed, observed that the 
majority view among the High Courts in India 
is that: 

“the common law rule of the debtor seeking his 
creditor for payment of the debt does not apply 
to negotiable instruments, and the question be¬ 
ing governed by Section 20 of the Civil Proce¬ 
dure Code, which is similar to Sec. 15 of the 
Hyderabad Civil Procedure Code, the suits should 
be instituted where the executant resides or 
where the particular document has been execut¬ 
ed.” 

(2) Before considering the application of the 
common law rule in India to Negotiable Instru¬ 
ments. it is necessary to examine the position as 
It exists under the English law. In Littleton 340, 
Coke on Littleton 210 (b) and 690 (b) it is stated 
that the common law rule is that the debtor should 
6eek the creditor in order to pay him if he be in 
England. In — ‘Fessard v. Mugnier* (1865) 18 C. B. 
(N. S. ) 285 (A), for the interpretation of the 
words “within the realm of England** the passage 
of Lord Coke in Co. Litt. 210 (b) was cited, namely. 
‘Tor. if he be out of the realm of England, he is 
not bound to seek him, or to go out of the realm 
unto him**. To the exception that if the creditor 
is out of England no duty is cast on the debtor to 
seek him, recognised in the aforesaid case, has 
been superadded another exception by — 'Ri.ev 
v. William Holland & Sons Ltd.. (1911) 1 K. 
B. 1029 (B) which laid down that the rule is no: 
applicable to large employers of labour who main¬ 
tain a regular pay day and pay office. Again m 
— Joachimson v. Swiss Bank Corporation*. (1921) 
3 K. B. 110 (C*. it was decided that where money 
Is standing to the credit of a customer on current 
account with a Banker, in the absence of a special 
agreement a demand by the customer was a neces¬ 
sary ingredient in the cause of action against the 
Banker for money lent. 

Dealing with the peculiarities of the relation¬ 
ship of a Banker and Customer, Bankes L. J. 
observed at pages 119 and 120: 

-Having regard to the peculiarity of that rela¬ 
tion there must be. I consider quite a number 
of implied superadded obUgations beyond th- 
one specifically mentioned in — Foley v.. HJU 
(1844-43) 2 H L C 28 (D) and - Pott v. Clegg 
1847) 16 M & W 321 (E). Unless this were so 
the banker, like any ordinary debtor.must^ek 
out his creditor and repay him his loan 
diately it becomes due—that is to say, direct^ 
after the customer has paid the money into 
his account—and the customer, like any ordinary 
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creditor, can demand repayment of the loan • y I 
his debtor at any time and any place. It is only 
necessary in the present case to consider the 
one question whether there is, arising out of the 
relation of banker and customer, the implied 
obligation on the part of the customer to make 
an actual demand for the amount standing to 
his credit on current account as a condition pre¬ 
cedent to a right to sue for that amount. I can¬ 
not find that the point has ever been discussed, 
in any reported case. For the reasons I have 
already given, I consider that the point has 
never been decided and that it is open to this 
Court to decide it.’’ 

Similarly, the non-appiication of the rule to 
negotiable instruments is also obvious for the rea¬ 
son that the very nature of the negotiable instru¬ 
ment sigifies an instrument which may be 
transferred by assignment from one person to 
another or to his order or to the bearer of the 
note so as to vest a legal right to receive the 
amount specified therein: and is an exception to 
the general rule of common law that choses in 
action shall not be assignable. “Our law”, observes 
Chitty (Jr.), on Bills, vol I page 30, 

“will not permit a person not privy to a contract 
to found a legal claim or remedy thereon in hU 
own name by assignment from the party with 
whom the obligation was entered into. It will 
not permit a person to become the creditor of 
another, without his consent; and the reason 
is, not only that there are wanting the mutuality 
and privity essential to constitute a contract, 
but that oppression and unjust litigation would 
be encouraged, if persons — strangers to the 
stipulating party — (and with whom, perhaps, 
he would not have contracted) could purchase 
causes of suit, and divest the original creditor ^ 
of his legal right of action.” 

It is for this reason that the common law ue 
of debtor seeking the creditor would not a piy 
to the negotiable instruments. 

In — ‘Hitchcock v. Humfrey*. (1843) 5 Man & G. 
559 at p 563 (F). it was argued that the above 
rule does not apply to the case of a bill in circula¬ 
tion as the acceptor must pay when the bill l> 
presented. In note (a) to — ‘Kepp v. Wiggetc 
(1848) 6 C. B. 280 at, 290 (G) it is stated that the 
aforesaid duty “would be one very difficult oi 
performance on the part of the debtor, if choses 
ir action were assignable. This may perhap be 
one reason why such assignments are not allows 
at common law”. (See also Broom’s Commentaries 
on Common Law. 4th Ed. 1869. Note (D pages 438. 
439). The negotiable instruments were, therefore, 
opposed to the principles of common law. but se¬ 
ine creatures of the law merchant, the gradual 
recognition of the mercantile judici¬ 

ally and by the Legislature has established an 
exceotion to the aforesaid ri'le. It is. 
obvious that the rule that debtor should seek h 


are likely to pass from harm tonraw 
ment, acceptance or the like. The hold-r of su 
instrument ir.av be residing in any part of -h 
country or the world and it is too much to expec^ 
that the debtor should in those circumstan.-s 
seek out the creditor. 

(3 ) Both in India and 

have recognised the Merchant by 

instruments as sanctioned1 by.law mer ^ m 
enacting NegoUaWe lnstrum t^A ern m ost 
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(4) Under S. 77. Hyderabad Negotiable Instru¬ 
ments Act (corresponding to s. ,a. inai-n Negoti¬ 
able Instruments Act) subject to the provisions of 
S 81. CL to (corresponding to S. 82 (o, Indian 
Negotiable Instruments Act) payment of the 
amount due on a promissory note, bill of exchange 
•r cheque, must, in order to discharge the payment 
to the maker or acceptor, be made to the holde- 
of tiie instrument. Section 80 (corresponding o 
-• 81, Indian Negotiable Instruments Acti provides 
that any person liable to pay, and called upon bv 
the holder thereof to pay. the amount due on a 
promissory note, bill of exchange or cheaue is 
before payment entitled to have it shown and is 
on payment entitled to have it delivered up to him 
or if the instrument is lost or cannot be produced 
to be indemnified against any further claim there¬ 
on against him. These sections clearly indicate r. 

rnmmrm ^ ‘ S diff<?renC that Of the 

law .rule of the debtor following the cred ; - 

mprrhon) SeCtl0nS referred 10 above adopted the law 
merchants as recognised by the common law. viz. 

that a person who demands payment of a oil 1 

must eProduce the bill and Oder \o deliver It on 

(18^7 bT?° 9? ROb,MOB - 
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St ^ rt h d Junsd,cUon t0 entertain the 


"Now the principle upon which all such actions 
are founded is the custom of merchants The 

rsuwthp 01 the Engiish iaw d ° es not 

.„i ud by the ^'Knee of a chose in action. The 
f 5 nerchants considered as part of the 
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ing the creditor and whatever may be the historical 
genesis of the importation or intermixture of this 
and other English rules of common lav; with those 
laws of British India, there appears to be no 
justification for the acceptance of this rule in so 
far as what was then H. E. H. the Nizams Domi¬ 
nions (Hyderabad State). 

(8) The rule of law which governs the filing of 
suits in Courts having competent jurisdiction to 
entertain them has been statutorily laid down in 
S. 15. Hyderabad Civil P. C., (corresponding to S. 
20. Indian Civil P. C.). It is provided under the 
aforesaid provision that every suit shall be insti¬ 
tuted in a Court within the local limits of whose 
jurisdiction, (a) the defendant, or each of the 
defendants where there are more than one. at 
the time of the commencement of the suit, actually 
and voluntarily resides, or carries on business, or 
personally works for gain; or (b) any of the de¬ 
fendants, where there are more thau one, at the 
time of the commencement of the suit, actually 
and voluntarily resides, or carries on business, or 
personally works for gain, provided that in such 
case either the leave of the court is given, or the 
defendants who do not reside, or carry on busi¬ 
ness, or personally work for gain, as aforesaid, 
acquiesce in such institution; or (c> the cause of 
action, wholly or in part, arises. We shall deal 
presently with the question as to where the cause 
of action wholly or in part arises, as that is the 
only provision which requires consideration on the 
facts of this case, inasmuch as it is admitted that 
the defendant neither resides nor carries on busi¬ 
ness, nor personally works for gain within the 
jurisdiction of the Secunderabad District Court. 

We have already seen that the common law rule 
of debtor following the creditor is not applicable 
even in England to negotiable instruments. In 
these circumstances, the two cases of the Hydera¬ 
bad High Court reported in the Deccan Law Re¬ 
ports as enunciating the principle that the rule is 
applicable to negotiable instruments are not a 
binding authority for the said proposition even 
apart from the question of the observations being 
obiter. 

Another Bench of this High Court in a recent case 
of — ‘Lakshminarayan v. Sultan Jehan Begum’, 
AIR 1951 Hyd 132 (K>. also held that the princi¬ 
ple that debtor must find his creditor is applicable 
to the negotiable instrument. In that case, a 
promissory note was executed by one Sultan Jehan 
Begum, residing outside the jurisdiction of the 
City Civil Court, in favour of the plaintiff Lakshmi¬ 
narayan. residing at Ghasi Bazaar within the 
jurisdiction of the City Civil Court and the ques¬ 
tion arose whether the suit could be filed in the 
City Civil Court against the defendant inasmuch 
as the plaintiffs address was given in the promissory 
note as residing at Ghasi Bazaar. Khaliluzzaman 
Siddiai J., held that the intention of the parties 
was that unless the plaintiff made some order in 
favour of somebody which was at his option, the 
amount was payable to him at Ghasi Bazaar and 
under the very* terms of the promLssory note the 
place, that is where the amount was to be paid, 
would be the place of residence of the creditor, 
viz., Ghasi Bazaar. 

After citing the observation of Beaumont C. J., in 
— Jivatlal v. Lalbhai’. AIR 1942 Bom 251 at p. 255 
(L), leading to the conclusion that in his opinion 
in a suit founded on a promissory note it is not 
permissible to go into the question of consideration 
for the note, and to read into the note something 
founded on the circumstances which gave rise to 
it. as that would be a dangerous principle to apply 
to negotiable instruments, he observed, at page 133 
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witnout assigning any reasons for disagreeing with 
the aforesaid observations of Beaumont C. J or 
of distinguishing them, as follows: 

“The way we are inclined to look at the suit 
document is that under that document a pro¬ 
mise is made to pay the amount to the creditor 
who resides at Ghasi Bazaar on demand or at 
his order. It is admitted before us that in the 
present state of the document, the amount is 
payable to the creditor and not to anybody else. 
In view of that promise it is evident, that the 
performance of this contract exists in payment 
of the amount mentioned in the promissory note 
by the debtor to the creditor.” 


With great respect, it appears to us that these 
observations are not based on a consideration of 
the full implications of the nature and obligations 
arising out of negotiable instruments. The learned 
Judge states that it is admitted that as the docu¬ 
ment then stands the amount is payable to the 
creditor and not to anybody else. The implication 
Ls that the presumption is only applicable to the 
actual promisor and promisee of a negotiable 
instrument and to those who hold the instrument 
or to whom the amount becomes payable. 


Vithal Rao Deshpande J.. considered some of 
the cases of conflict in India and observed that 
for purposes of Cl. (c) of S. 20. Civil P. C. as to 
where the cause of action wholly or partly arises 
in suits on promissory note, the common law rule 
that the debtor must find his creditor applies 
where the place of payment is not fixed and in 
such a case the cause of action arises where the 
plaintiff resides and he ordinarily carries on busi¬ 
ness. He referred the two cases of Hyderabad 
High Court reported in — ‘19 Dec L R 154 (I)’ and 
— ‘29 Dec L R 630 (J)' and he was of the view 
that when these cases have laid down that the', 
principle of debtor following the creditor is appli-" i 
cable even to negotiable instruments, there is no 
ground for differing from that opinion. We have 
already discussed the two cases in the Dec. L. Re¬ 
ports cited by Vithal Rao Deshpande J.. and have 
apart from the larger question of whether these 
authorities are binding upon this High Court after 
the Constitution, given our reasons as to why we 
do not consider them as binding authorities. 


(9) It mav be said with great respect to the 
earned Judges who decided the above referred 
;hree cases that they did not also consider the 
natter on the provisions of Hyderabad Negotiable 
[nstruments Act as already noticed which makes 
payments due under a promissory note, unless 
here is a contract to the contrary, payable, at 
he usual place of business of the maker or at 
iis residence. 


(10) The cases of — ‘Dhondeba v. Tuka Ram’, 

2 Dec L R 226 (M) and — ‘Nagayya v. Choggan- 
tf\ 28 Dec L R 608 (N) do not relate to suits on 
legotiable instruments; as such we do not wish 
o deal with them, though we may observe in pass- 
ng that these judgments do not consider tne 
ommon law rule at any detail nor on any autnc* 4> 

ity. 

(ID There are two cases of the Privy Council, 
ne of — ‘Bansilal Abirchand v. Ghulam MahDUD 
:han\ AIR 1925 PC 290 (O) and the oMier— 
Soniram Jeetmull v. R. D. Tata «: Co.. Ltd., 

927 PC 156 (P). which refer to the presumpno 
i a debtor following the creditor In - 
925 PC 290 (OV. Lord Blanesburgh dealing 
ho question whether there was anv obligation tor 
he debtor residing in the; Nizam*State, to> pay 
he money due to the creditor residtag at Secim 
erabad. then a British administered area, od 

erved: 
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"But there is no implied promise to repay it at 
Secunderabad. Even by British law the duty of 
a debtor to find and pay his creditor is only 
imposed upon him when the creditor is within 
the realm. And the plaintiff has not contended 
that if there be any such duty at all imposed by- 
Indian law upon a debtor it extends in this res¬ 
pect further than in England." 

This passage would indicate a doubt in their Lord- 
ships' minds as to whether the principle of com¬ 
mon law of the debtor following the creditor applies 
to India. 

In the next case of — 'Soniram Jeetmull v. 
R. D. Tata & Co.. Ltd., (Pi, Viscount Sumner after 
considering the cases of — ‘Motilal v. Surajmall', 
30 Bom 167 (Q>; — ‘Dhumjisha Nusserwanji v 
A. B. Ffordc’, 11 Bom 649 (R> and — 'Puttappa 
Manjaya V. Virabhadrappa'. 7 Bom L R 993 (Si 
and also the case of — 'AIR 1935 PC 290 (o/ 
observed: 

"Their Lordships do not think that in this state 
of tne authorities it is possible to accede to the 
present contention that s. 49 of the Indian Con¬ 
tract Act gets rid of inferences, that should 
justly be drawn from the terms of the contract 
itself or from the necessities of the case, in- 
yo.ving in the obligation to pay the creditor the 
liirtner obligations of finding the creditor so as 
to pay him. The rule in S. 49 is one which it 
was intended should apply both to the delivery 
of goods and to the payment of money, to which 
obviously different considerations apply from 
those applying in a case like the present, where 
the question is one of jurisdiction, and their 
Lordships are satisfied that an intention is shown 

in Rangoon'” Ct lh&t paymcnt should be made 

-j Both the aforesaid cases of the Privy Council were 
f not dealing with suits on negotiable instruments 
tben ‘ he P V. vy Cour ‘ cil "-as entertaining 

Sle to TrJfa C , ap P llcabili ty °f the common law 
India a . nd at any rate did not venture to 
pronounce specifically on it. 

Are 2> iS« "^•i’ T Sft n pibi v ' Abdul Latif Mla\ 
^itiL 1936 .. Ca 97 (T) ’ tne Calcutta High Court 

in UOg 'ATO i r oo 7 n D g r.°, n c» the Privy Coun cil decision 
in — AIR 1927 PC 156 (P)’ held that: 

"?onn it ro h?oK a ^ 0nt . rac ^ can be instituted in the 
- S h terr,tonal Jurisdiction over the 

and that t h I he , contra f ct has to be performed 
taken ^ h tbe , p,ac ^ of Performance must be 
taken to be the place where the plaintiff Is 
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lr nf it0r * ancl pay him unle ss there is a 

n C r tra . Ct between them and that S. 49 
f the Indian Contract Act does not get rid of 

i hat sh t ould -^stly be drawnfrom the 
tenm of the contract itself and the necessities 
?u the J ase involving in the obligation to pay 

the rreriff^ r c the J urther obligation of finding 
the creditor, so as to pay him." 5 

L ^It is not necessary for us to examine this case 
> r J; h c er for tw p obvious reasons, viz,, that it was 
a case of a suit on a contract and not a negotia¬ 
te instrument and secondly it places reliance on 
fhe Privy Council decision in - ‘AlR igT pn 

it 6 if ) l- S h PPorti , ng 010 Proposition laid down by 
% WHcluT ft** obser ved. the Privy Coun- 
c.*L S .i tee f doubtful as to whether such a nre- 
sumption exists in India and in both the cases 

'T C . < ? unc11 made certain assumptions with 
t0 ht ; a PP' icati °n or non-application of 
that^common law principle to India, In the case 

nn i v. AIR 7 j 25 . 290 fOJ’t the decision rested 

on the ground that even assuming that the com- 


mon law rule applied, the debtor resided outside 
British India and in ‘AIR 1927 PC 156 <P>\ the 
Privy Council held that although there was no 
express provision in the contract as to the place 
where moneys were paid, it was to be implied 
irom the terms of the contract that they were to 
be paid in Rangoon giving the Rangoon Court 
jurisdiction. 

r 13 • In the case of — ‘Sriial Singhania v. Anant 
Lai MOfidal', AIR 1940 Cal 443 <U>, Lort-Williams 
J., relying on — ‘Raman Chettiayar v. Gopalachari’, 
31 Mad 223 (V) and approving the decision in — 
‘AIR 1935 Cal 97 (TV and — ‘AIR 1927 PC 156 
<P)\ held 

“that S. 49 has no application to a pronote which 
is payable on demand and is silent as to the 
place of repayment. Consequently *a fortiori' 
the common law rule applies and it being neces¬ 
sary for the debtor to seek out his creditor and 
pay him in the absence of any agreed place for 
payment, the place for repayment must be 
deemed to be the place where the creditor re¬ 
sides. and therefore, a Court at that place has 
jurisdiction to entertain the suit on the pro- 
note." 

As already pointed out neither — ‘AIR 1936 Cal 
97 (TV nor — ‘AIR 1927 PC 156 (P)\ were cases 
deemed on promissory notes and we have given 
reasons why we do not consider these cases to 
be authorities for the application of the principle 
that a debtor should follow the creditor to nego- 
>iab!e instruments. Reliance was placed by Lort- 
Williams J.. on the afore-mentioned case of Shri- 
ial Singhania. and on the case of — 31 Mad *’23 
< v >\ for the proposition that S. 49 of the Contract 
Act was not applicable to the case of a promissory 
note, because that section does not apply where 
money is to be paid on demand. 

A close reading of that decision would show 
hat it was concerned with reference to illustra- 
; b) , to t s - Civil P. C.. 1882 which is textuaQy 
identical to illustration (b) appended to S. 20 
Civil P. C., 1908, which is as follows: 

“A resides at Simla, B at Calcutta, and C at 
DeUn A. B and C being together at Benares 
B and c make a joint promissory note payable* 
on demand, and deliver it to A. A may sue B 

“ d „ c at Benar ?s. where the cause of action 
arose. He may also sue them at Calcutta, where 
B resides, or at Delhi, where C resides- but <n 

^ °L th . cse f ases - if the non-resident defen- 
leate S^he SS*?* Pr ° Ceed 

This illustration (b) in the case of illustration 

thnt°th S ' 2 °' Civil P ’ C " 1908 would Clearly indicate 
£? t r!5iS2 n ? non J aw rule of the dcb tor following 
H.® f , a0 \, appUcabl e to suits on promis- 

wry notes. Actually the ratio of this case does 
riot -support the decision in — ‘AIR 1940 Cal 443 

^ hettiar ' s case (V)’. was one where the 
f executed within the local limits 
of jurisdiction of the Tanjore Court. The note 

*" “SSSl °", dema "2 and was ™ payableat 
Tonii^^ Place. The defendant resided at 

court within the local limits of whose Jurisdiction 
the cause of action arose. Deatog with the S 
serrations of the District Judge viz “if [ft 
Ienda “ WOW* to in the MtoV'SuS; 
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of business, he would pay plaintiff, where plaintiff 
was at Kumbakoaam, admittedly his residence*, 
he observed: 

“I think the Judge had only in mind the ordinary 
rule that a debtor should follow his creditor. I 
do not think this general rule can be relied on 
as controlling the express words of a statute 
prescribing the conditions which gave a court 
local jurisdiction. 

This view would seem to be in accordance with 
the principle of the decision of the House of 
Lords in — ‘Comber v. Leyiand’. 1898 AC 524 (W). 

The other view would involve the proposition 
that unless the contract or the circumstances 
in which the contract was made give rise to a 
contrary implication a creditor may sue in any 
Court within the local jurisdiction of which he 
happens to be when his right to sue arises. This 
seems to me to be quite inconsistent with the 
express provisions of S. 17. 

Illustration B to the section throws some light 
on the intention of the legislature. If the 
plaintifl’s place of residence gave rise to an im¬ 
plication as to the place where the money to 
which the suit relates was payable, A would 
have been entitled to sue B and C at Simla. 

As in the present case, the only fact either 
on the reference to the terms of the contract, or 
with reference to the circumstances in which 
the contract was made, which can be said to 
raise an implication that the money was to be 
payable at Kumbakonam is the fact that the 
plaintiff resides there and as this fact is not 
sufficient in my view' to raise this implication 
I am of opinion that the Kumbakonam Court 
had no jurisdiction to entertain the suit.” 

Miller J. who agreed with this view observed: 

“The money is payable on demand and the 
natural inference is that it is payable where 
the demand is communicated to the debtor. 
Beyond the fact that the creditor is described 
as residing in Kumbakonam from which it seems 
to me nothing can be implied, there is no word 
in the pronote suggesting Kumbakonam as the 
place of payment nor are there any circumstances 
conveying this suggestion. The money was not 
sent from Kumbakonam to Tanjore. it is not 
alleged that the debts which were transferred 
to the plaintiff were payable in Kumbakonam 
and no part of the negotiation is shown to have 
taken place in Kumbakonam. 

The case, therefore, is one in which the place 
of payment is not specified either expressly or 
by implication, and it seems to me necessarily 
to follow that sub-division III of Explanation 
III does not apply. Are we not entitled to apply 

the general rule of law? I think not. 

Section 49 of the Contract Act cannot govern 
this case for here the money is payable on de¬ 
mand and not ‘without application by the pro¬ 
misee’. I am, therefore, of opinion that the 
Kumbakonam Court had no jurisdiction to try 
the present suit.” 

Beaumont C. J. in — AIR 1942 Bom 251 at p. 
255 <L)\ dealing with the observations of Lort- 
Williams J. in — ‘AIR 1940 Cal 443 (UV that if 
the promissory note is payable on demand, that 
takes the case out of S. 49 because of the opening 
words ‘when a promise is to be performed with¬ 
out application by the promisee’, said: 

“I am not prepared to accept that view because 
in my opinion, it is well settled law that a pro¬ 
missory note payable on demand does not imply 
that a demand must be made. The words ‘on 
demand* only mean that the note is payable im- 


(FB) (Jaganmohan Beddy J.) A. I. R. 

mediately or at sight, and in my view the words 
‘on demand* do not themselves take the pro¬ 
missory note out of the terms of S. 49.But 

it seems to me very difficult to hold on the 
language of S. 49 that it applies at all to nego¬ 
tiable instruments.In my view, S. 49 is one 

of those provisions of the Contract Act which 
have no application to matters governed by the 
law merchant which is contained, for the most 
part, in the Negotiable Instruments Act.” 

(14) In the case of — ‘Subba Narayana Vathiyar 
v. Ramaswami Iyer*. 1 Mad L T 377 (FB) (X), Sir 
Arnold White C. J., dealing with the application 
of the rule of common law that an undisclosed 
principal could sue and be sued w'as not applicable 
to negotiable instalments, observed at p. 380: 

“We think this rule was not extended to bills and 
notes not so much because of their analogy to 
deeds as because they were governed by the law 
merchant representing the usage of merchant 
throughout the western world, and because in 
the case of instruments intended to be nego¬ 
tiable and to pass from hand to hand usage 
and policy alike required that the real contract 
should appear on the face of the instrument. We 
do not think that the general provisions of the 
Indian Contract Act, 1872, as to the rights and 
liabilities of undisclosed principals were intend¬ 
ed to alter well-established rules as to negotiable 
instruments which in our opinion continued tt 
be governed by the law merchant based on 
general mercantile usage.” 


These observations were approved in—‘Jivatr 
al's’, case (L) which was a suit on a promissory 
lote payable on demand for Rs. 22,500/- at the 
•ate of six per cent per annum, executed at 
Vhmedabad in favour of Jivatlal, Bombay. The 
luestion was whether the Court at Bombay had L- 
urisdiction to entertain the suit which was based 
entirely on the pronote and not on the considera- 
;ion arising out of the accounts in respect of tran¬ 
sactions between the parties. It was held that from 
he express terms of the pronote, one could not 
'xtract any inference as to (1) place of payment; 

2) the fact that the promisee was described in 
he note as resident of Bombay or that the tran¬ 
sactions forming the consideration of the pronote 
ook place at Bombay and the plaintiff carried 
)n business at Bombay were not enough to found 
i right to payment in Bombay. (3) the common 
aw rule that a debtor must seek out his creditor 
n order to pay him did not apply to negotiabe 
nstmments and since no place of payment was 
nentioned in the pronote expressly or by implica- 
ion. the place where the pronote was executed or 
he place where the pronote was delivered to the 
>romisee was the place where the Court would 
lave jurisdiction to try the suit The place where 
he debtor, that is the maker of the note ordi- 
larilv resided or carried on business would also 
)e the place which would give the court of that 
Mace jurisdiction to try the suit. Consequently, 
:he Court at Bombay had no jurisidiction. 


Beaumont, C. J. after distinguishing; --AIR \ 
)27 P. C. 156 (P> — ‘Chunilal Maya Chand v. 

. Millard’, AIR 1938 Bom 278 (Y) and dissenting 
■om 'AIR 1940 Cal. 443 and agreeing 

-'Sewaram Gokaldas v. Bajrangdat Hardwar. 
IR 1916 Bom. 227 (Z), observed at p. 2o6. 

•That brings me to the real ^ o s "“'Vaft 
tion whether the common law rule, thai 

debtor must seek out his ^r ed ‘ to r ‘" ° r ^ e an d 

KJ5 SSS &W£S3S-ft 
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is the case in — 'Srilal Singhania y. Ar.antlal, 
AIR 1940 Cal. 443 (U) in winch Lort-WilDams 
J., held that the common law rule did apply to 
the case of a promissory note. In that case the 
promissory note did not specify any place of 
payment. It had not been made within the 
jurisdiction of the Calcutta Court, but the learn¬ 
ed Judge held that the Calcutta Court would 
have jurisdiction to entertain a suit upon it, 
because at the time when the suit was institut¬ 
ed the promisee, who had ceased to be holder of 
the note, and who had, therefore, no interest 
in the proceedings resided in Calcutta. That, to 
my mind, is not a very convincing reason for the 
application of the rule.” 


(15) In the case of — ‘Dalsukh Nathmal Firm 
v. Motilal Balchand’, AIR 1938 Nag 262 (Z 1-2), 
Vivian Bose J., dealing with the applicability of 
the rule to negotiable instruments had also taken 
the view that the common law rule of debtor 
following the creditor does not apply to negotiable 
instruments because of the provisions of Negoti- 
aole Instruments Act which prescribe different 
rules. 


(16) In the latest case of —‘Piyara Singh v 
Bhagwan Das’, 1951 Punj 33 (Z3). Hamam Singh 
and Kapur JJ„ have after a full review of the case 
law came to the same conclusion and held that 
in India the common law rule that the debtor 
should seek his creditor is not applicable in the 
case of the promissory notes, and in particular 
to the promissory notes payable on demand. We 
do not propose to deal with this case in detail, nor 
cons’der all the cases cited by them. Kapur J 

S paee , 4 ! after dealing with the applica- 

;‘° n . of P nnci P le of debtor following the credi- 
. ,° r ! n Nation to negotiable instruments, went on 

f^to SlV* 16 a ? plicabilit - v of th o said principle 

?h fl i S u mlIy \ even th0U5h he was of 
yew that it is not necessary to deal with this 

case at any very great length since that case was 

SpbSn 0 ? t0 n \ e ap P Ucabilit ? of the rule to 
negotiable instruments. We do not. however pro- 

KLi? !; Xt ? d the SC °P* of our disciSn t'o P tS 
of thk X? does not arise 011 the facts 

weilhf m ' 11 .w' ln our vicw - clear fhat the 
, the , authont - v is against the view that 
.he common law rule of the debtor following the 

S£f JWK 10 promisso ^ no,es - hSS?cSE 

view for ^ cascs ', we ^ a,so of the same 
view for the reasons stated by us. 

<h£ 1 !L I il tl ? e .i eS ’? lt ’ the 0ppeal is dismissed and 

in he fl)pri° f % ower Court dlre cting the plaint 
<o be filed in the proper Court is affirmed. 

A/M.K.S. Appeal dlsmissed _ 
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,,St®t a e da „f H y a de a t ”a ba ? ,iU0Mr - ApI,e “ i1 " 1 T1 >* 
1952. rit P6tn ' N °' 1080 0f 1952 " 53 > D/- 21-10- 


<1950 b ) ,iC S Sa J ety "7 Preventive Detention Act 
3 — Criticism of Government — 
4Constitution of India, Art. 19 ) uovernmeni - 

Criticism of the Government however 

of t he rnvfn be ° ( r . de P re cating the action 
the Government is not to be regarded 

under & U & ing g . round for taking action 

it is such n f r » eVen d Ve Detention Act . unless 
fend b ! 1? undermine security or would 
tend to overthrow the Government Free¬ 


dom of speech and of the press lies at the 
foundation oi ali democracy. Disapproba¬ 
tion and criticism of any policy or admi¬ 
nistrative action of the Government with a 
view to obtaining redress by lawful means 
cannot be regarded as an act which is 
likely to create disaffection in the minds 
of the people so as to result in disturbance 
of public safety and the maintenance of 
public order. (Para 7) 

Attaur Rahman, for Appellant; Gopalrao 
Tuljapurkar, Govt. Advocate, for the State. 

SRINIVASACHARI J.: 

Tnis case came on for hearing before the 
Division Bench and an urgent application for 
the grant of interim relief was filed on behalf 
of the petitioner praying that she might be re¬ 
leased on bail and not allowed to continue to 
be kept in jail because of the bad condition of 
her health. This application was argued by 
the Counsel for the respective parties and an 
order was passed by a bench of this court on 
19-9-1952 directing the release of the petitioner 
on bail on condition that she furnished security 
to the extent of Rs. 10.000/- and two sureties 
of Rs. 5,000/-. There were other conditions also 
imposed on the petitioner and she is, therefore, 
on bail now. The petition filed by her for the 
issue of a writ of Habeas Corpus has now come 
up for hearing. We heard the arguments of the 
learned Counsel for the petitioner and the 
Government advocate. 

(2) The petitioner was arrested on 9-9-1952. 
An order of detention under the Preventive 
Detention Act was passed on 7th September 
1952 and the same was served on her on 9-9- 
1952 and the grounds of detention were served 
on 15-9-1952. 


(3) Analysing the grounds of detention, the 
grounds state that she is the Editor of an Urdu 
Weekly called ‘Khatoon* and the lady Editor of 
another daily called Tqdam’. The learned Coun- 
se for the petitioner admits that his client is the 
Editor of the Urdu Weekly ‘Khatoon 1 while 
he denied that she was the editor of the daily 
‘Iqdam*. He submitted that she was only the 
managing Editor of the paper (Iqdam) 
and the editor was her husband. We 
called upon the Government advocate 
to make enquiries and inform us as to 
who it was that made the necessary declara¬ 
tion as required by the Press Act as‘being the 
editor of the paper. This step we took in order 
to satisfy ourselves as to whether the petitioner 
was really a joint editor of the paper called 
Iqdam because the articles which the petitioner 
is said to have written and with regard to which 
objection was taken were all written in the 
paper called Tqdam 1 and not in 'Khatoon 1 of 
which she is admittedly the editor. The Govem- 
ment Advocate was not able to satisfy us as 
to whether she had made the renuired declara- 
tion & under the circumstances it could not be 
said that she was the editor & as such could be 
held responsible under the law for the alleged 
objectionable articles. 


w ° uld a PPear from the grounds of 

tinS^l mVe b - en served on the petl- 
tioner that the two mam grounds on which the 

Government has come to the conclusion, that 

H P »« S in I Iri CeSS -*?’ that the Petitioner should be 
detained with a view to preventing her from 

ar '" g in / ™nner prejudicial to the public 
safety of the State are (a) that she wrote a 
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number of objectionable articles in the paper 
called ‘Iqdam* (The major portion of the grounds 
relates to her writing objectionable articles in 
the paper Iqdam) and (b) that she addressed a 
gathering of about 2UUU persons on 4-9-1952 at 
Victory Play Grounds when she severely 
criticised the police for opening fire on the 
students. It is also stated that she remarked 
that the police shouid have disobeyed the order 
of opening lire. This meeting which she addres¬ 
sed appears to have been convened in connec¬ 
tion with an agitation said to have been 
started on behalf of the students against the 
appointment of non-domiciled citizens of Hyde¬ 
rabad in Government Oifices. 

(5) So far as the first ground which relates 
to her contributing objectionable articles to the 
paper called ‘Iqdam* is concerned, I am of 
opinion that she cannot be held responsible 
and if any action could be taken ny the 
Government under the Press Objectionable 
Matters Act, Act 61 of 1951, the action could 
be taken only against the editor who is 
admittedly her husband. 

(6) As regards the alleged inflammatory 
speech made by her at the Victory Play 
Grounds on 4-9-1952, even granting that she 
made a speech in the identical terms in which 
the police officer who was present at the meet¬ 
ing has reported, I must say that such speech 
cannot be regarded as one calculated to create 
disaffection in the minds of the people as 
against the Government so as to create a dis¬ 
turbance of public peace. Speeches of the kind 
attributed to the petitioner could never be 
regarded as likely to affect the maintenance of 
public order within the meaning of S. 3(1), 
Preventive Detention Act. 

(7) It is now well established that courts 
must lean in favour of fundamental rights and 
surely freedom of speech and expression is a 
fundamental right conferred by the Constitu¬ 
tion. In the present day, meetings and proces¬ 
sions arc held lawful which about 50 years 
ago would have been held unlawful. Times 
have changed. These are not days when the 
mere criticism of Government was sufficient to 
constitute sedition. The right to utter a reason¬ 
able criticism is a privilege and source of 
strength to a community. The acts or utter- 
ranees of a person ought not to be inimical to 
public welfare tending to incite people to crime 
or disturb the public peace. Criticism of the 
Government however strong it may be or 
deprecating the action of the Government is 
not to be regarded as a justifying ground for 
taking action under the Preventive Detention 
Act, unless it is such as to undermine security 
or would tend to overthrow the Government. 
Freedom of speech and of the press lies at the 
foundation of all democracy. Disapprobation 
and criticism of any policy or administrative 
action of the Government with a view to 
obtaining redress by lawful means cannot be 
regarded as an act which is likelv to create 
disaffection in the minds of the people so as 
to result in disturbance of public safety and 
the maintenance of public order. 

(8) Applying the above test to the utterances 
of the petitioner at the meeting. I am of opin¬ 
ion that the utterances attributed to the peti¬ 
tioner do not satisfy the test and cannot justify 
any action under the Preventive Detention Act. 
I am therefore of opinion that the order of 


detention passed on the petitioner should be 
quashed and this application for the issue of 
a writ of Haoeas Corpus be allowed and the 
petitioner set at liberty. The writ will issue for 
the petitioner being set at liberty. 

MOHD. AHMED ANSARI J.: 

(9) This application lor the writ of Habeas 
Corpus is against tne order of the Commissioner 
of Police of Hyderabad City, under S. 3, sub-s. 

(1) (a) (ii) of the Preventive Detention Act. As 
my learned brother Mr. Chari nas mentioned, 
the order is dated 7-9-1952, and the grounds 
of detention were served on 15-9-1952, that is 
on the date the application for the writ has 
been made to this Court. Broadly the grounds 
may be classified into two parts: One con¬ 
sisting of series of articles published in the 
Newspaper called ‘Iqdam* of which admittedly 
the petitioner’s husband is the Editor, and the 
responsibility for the publication of these 
articles as against the petitioner is alleged to 
be that she is the Managing Editor. In her 
statement before the Division Bench, which 
admitted this writ application, she denied being 
the Managing Editor and admitted her editing 
Khatoon. The offending articles have no con¬ 
nection with the latter and all are from the 
Newspaper 'Iqdam* alone. The Bench consist¬ 
ing of his Lordship the Chief Justice and my 
learned brother Mr. Chari, thereupon asked the 
Government Pleader in charge of the case to 
furnish information about any declaration of 
the petitioner relating to the Editorship of the 
Newspaper. But the Counsel appearing for the 
Government has failed to furnish to this Bench 
any declaration about her being Editor. Obvi¬ 
ously. the legal responsibility which attaches i 
to editing of prejudicial articles in the News- ( 
papers does not arise in her case. Then the 
petitioner had during her cross-examination 
before the Division Bench, which admitted the 
bail application, denied any responsibility of 
either publishing or editing the paper from 
which the offending articles have been incorpo¬ 
rated in the grounds and that denial is un¬ 
challenged. Therefore, the articles mentioned 

in the grounds do not, in my opinion, consti¬ 
tute relevant basis for the conclusion of the 
Commissioner of Police that the conduct of the 
petitioner so far as the articles are concerned 
was such as can be deemed prejudicial to the 
security of the State or to the maintenance or 
public order 

(10) The other part of the grounds of deten¬ 
tion is a speech delivered by the petitioner on 
4-9-1952. which was made after the firing on 
an unrulv mob in the city, at a public meeting 
in the Victory Playgrounds. This speech also. 

I am afraid, fails to sustain the conclusion oj 
the Commissioner of Police about the conduct 
of the petitioner being prejudicial to the secu¬ 
rity or the maintenance of public order, ine 
authority issuing the order has limited statu-^ 
tory powers given bv S. 3 (1) fa) (0 a £ d {j * Y 
of the Preventive Detention Act, and in tg 
case no question arises about the condu 
being prejudicial to the maintenance of sup 
rlies or services essential to the commun y* 
Therefore, the order will stand if the S*jJf u J i a i> 
speech is construed to be covered by sub-el. ™ 

of Cl (a) of sub-s. (1) of S. a. now » 
security of the State or the maintenanc 

public order is not synonymou J lth l24 . A . 

S3E pM., - 
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authorised the particular oliicial to preventively ORDER: This is revision petition No 310 

ufbnn- frto°hatreri b r', nS1 ^t ° f l01 ‘, atl V.‘ v ‘i )t!, ‘2 Rentier No. 4 of 1952-33. The Munsiff Court’ 
to haired 01 contempt the Govern- Chinnur. by order dated 23-1-1953 decided i^sue 

mem ot me State or exciting or attempting io No. 3 holding the promissory note on which the 

wo d S- urit\ C ’‘°or ‘Z arC,S • 0bviou f si >'. the :Ult was bounded admissible and directed adduc- 
"o, s »' cunt y or the maintenance of public '-on of evidence for the decision of the oth-r 

Dart r of n \he S rietf 1 .”! 6 ! 1 ?" mt * ! * tion on ths issues - . This revision petition is directed against 
part of tne detenu to incite violence. Mere this order. I have heard the arguments of the 

expression oi opinion disapproving the admini- learned advocates of the parties. I record my 
strative actions of a Government would not, in opinion below. 

tne SeTa'id^suSuse 'Sh c ^’ ered ]. b - v <2i Apparently as the decision is of an issue 
V j i . •*udged Horn ihis merely, no revision petition can lie nndpr 9 11 c 

nf a ui a I d ,i‘ be o SPe t Ch ,n «V t,0: ; e d in the grounds Indian Civil P C g ;tIs no* ‘a cascaded' 
of detention is not capable of the interpretation This revision petition is therefore liable to dis 

f r as r D n ar ‘ b of t f h e P de,aining ?» thorit >* in **** ° n thu^n^nM^ it 

inn^aic ° f u, th . i p h the aPPbcam ' <oca te. Shri J. V. Narasinga Rao, for the revision- 

appeals to the public to be peaceful and the petitioner argued that the decision of the issue 
particular passage relied upon is nothing but involves the decision of the whole case and there 
b ? eA ?v SS ' 0n of „ op:mon . the conduct ot lore, a revision petition fe He am,ed fufthe 
the policemen \\ ho participated in the firing, that the case involves interpretation of certain 
namely, that they should have refused to fire, parts of the Hyderabad Stamp Act No 4 of 1331-F 

hrnfher Vr 8 rhfr S -’ f 3 \i e Wl ’ h , m >' learned which .have general application and shall, therefore 
brother Mr. Chari that tne petition for the l5e deemed. in my opinion, as the learned trial 
Habeas Corpus should be allowed and the c ° urt has directed that evidence should be adduced 
f c rd ®.[ of detention be quashed. As the petition evidently decision of issue No. 3 does not involve 
is allowed, the order regarding her bail is also decision of the case and the revision does not 
discharged. appear to be competent. Moreover, the question 

A/ D.H.Z. Petition allowed. SLS® C *l? ,ey ° f the stamp can be uken u p' 

ap .P- al - Tilus - very clearly, this revision peti- 1 

Sibfiitv°n,- a th 3,1 competcnt - stiU - a s the ad - 1 
„„„ , missibility of the promissory note on the ground 

29/ (Vol. 40, C. N. 150) sufficiency of stamp duty is an important ques- 

ALI KHAN J. *‘°" of gen T eral application and has been argued 

tioner v. Mohd. Abdula, KSTA 

NO. flO/4 of 1,52-53. D/- 

•f Munsiff, Taluqa Chinnur, r, }| date of the promissory note is loth Khurdad 
,. m „ Jdo8*F. Tn® Hyderabad Stamp Act No. 4 of 1331 - 

5°8), S. 115 — Other re- ^ ^as been amended twice. The first amendment 

the Hyderabad Stamp Act (Amendment) 
lissibility of promissorv Regulation d°‘ °L 1357 * F * Section 4 of this 
sufficiency of stamp can S Snmn d - th £ lthe schedule to the 
peal from decree — No Sedul? S £ 0U be omitte d and the new 
us question. (Since the khoffid amendln * Regulation 

tant and of general ap- ScSile to mi p a J e relevaQt Portion of the 
r as, however, entertain- bcneai e 10 1331-P Act was as follows: 

5 in m o (Para 2) 1 Same Stamp as is 

» 4 (Amendment) “ " ~ “ 

7 -- Regulation promul- J Art : ? bav,D R re- 

, 3 £r ~~ F r o missor y note And Art. 9-Provi,led that: Satd t0 ' tS nature * 

if vaiiie of Rs. 2,000/- of BILL OF EXCHANGE • 
oor Amending ReguJa- (a) When payable on demand. 1 i Anna 

(Para 3) (fc) When payable otherwise than I (« ..t, j i 

Sad A Sbimn °I PVi F - as ° n dc,Dftnd f but “ ot raoro vided by which Hie 

k As AV,, 4n r, d - °” j “ ” ,,,r d " e •> si e ht - Umpot 

>ry ZSriFdA. 1 ™!- ?-■ 2.0001- to 
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Respondent.^ 311 ’ Pe, “ i0nCr V ' MohA AMul 
) D/‘ 5 23 a i g 53 nSt 0rdenr Taluqfchinmit 

m « S'- - <-», , „5 _ omen , 

Question of admissibility of promissorv 

be t a °ke„ e r n - d sa ^ lenc y of 

oe taken up in appeal from decree — Kn 
revision lies on this question (sfnee the 

Plication r« S | i mportant an d of general ap 
Phcation revision was, however, entertain- 

Anno: Civil P. C. S. 115 N 8 <Par3 2> 

Stamp Act (4 of 1321 * 1 ? ^ 

™ to¬ 
il » s ■ 5 ' Act’?!)' 

duty on promissory note payable oft 
mand Such a promissory note to whfch 
the Act as amended applies, does nof ^ 

relied o°n Stamped ' A1 ^ 1928 Cal 56G (SB) 
Anno: Stamp Act Art. 13 N. 3; Art’S*N > 1 

ZairVrMe^ PeUti ° Der: 

CASE REFERRED TO : ' 

(A) (’28) AIR 1928 Cal 566: 56 Cal 233 (SB) 4 


— « . .-vvi vj n 

t. j stamp on n 
Its. 2,0(10/- 

J Rs. 1-8 0.) 


m 7 p fi ^ t ni a n 1 Cndme ?, t by Regulation ' NO. 15 of 

s a ‘L prora lf 0 5 ' 

Tv! t €d * ^ conclusion of the learned 
Judge that one anna stamp is mJSSau SviU 
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dently erroneous; that the stamp duty under the 
Regulation for promissory note of Rs. 2.000/- 
being Rs. 1-8-0, the promissory note should have 
been stamped with the stamps of Rs. 1-8-0 and 
that, as it was not so stamped it should have 
been held inadmissible under S. 33, Stamp Act, 
for want of sufficient stamp duty. 

Before expressing my opinion on this argument. I 
would describe the second amendment to 1331F. 
Stamp Act. This was made by Regulation No. 14 
ci 1359F. and published in the Government 
Gazette of 16-1-1950. The date of its coming in:o 
force was fixed to be 25-1-1950. Article 35 pro¬ 
vides for the stamping of promissory notes and 
runs as follows: 


35. PROMISSORY NOTE • 

(a) When payable on demand — "1 

(i) When the amount or value 
does not exceed Rs. *250/.; ! 

(ii) When the amountor value I 
exceeds Rs. 250 but does [ 
exceed Rs. 1,000/.; 

(iii) in any other case. 

(b) When payable otherwise than 
on demand. 


One anna. 

Two annas. 

Four annas. 

The same duty as 
a Bill oi Exchange 
(No. 91 when pay- 
able otherwise than 
on demand but not 
more than one year 
after date or sight. 


Art. 9 of this Regulation No. 14 reads as follows: 


9 BILL OF EXCHANGE: 

(a) Where pvyable otherwise than") Schedule...Rs. 2/- 
on deman d, but not more than )-on the amount of 
one year after date or sight, j Rs. 2,000/.. 

(4) It will be seen that the duty on a promissory 
note has been changed from what it was under 
the Act 4 of 1331-F by the amending Regulations 
Nos. 15 of 1357F and 14 of 1359F. It was one ana 
under the Stamp Act No. 4 of 1331F. whereas t 
was different under Regulation No. 15 and under 
Regulation 14. 4 annas or 2 rupees for a promissory 
note of Rs. 2,000/- where payable otherwise than 
on demand and within a year of date or sight. I 
am not concerned with the Regulation No. 14 as 
the promissory note under consideration is before 
its promulgation in January 1950. The only Regula¬ 
tion that applies is Regulation No. 15 and the 
question is whether the argument of the learned 
advocate for the revision-petitioner that as Cl. (a) 
of Art. 9 has been omitted, the stamp duty should 
r.ave been Rs. 1-8-0 for the promissory note of the 
value of Rs. 2.000/- under consideration. The learn¬ 
ed trial Judge has held that Cl. (a) of Art. 9 is 
obviously inapplicable inasmuch as when read 
with Art. 37, it relates to a promissory cote which 
is payable otherwise than on demand. The pro¬ 
missory note under consideration is payable on 
demand and. therefore, he has come to the con¬ 
clusion that it does not come under the provisions 
ol this Art. 9. I see no reason why I should differ. 
Evidently, there is no provision regarding a pro¬ 
missory note which is payable on demand 
and I cannot attach to it the Schedule 
in the amended Art. 9 when Cl. (a) deals with 
notes payable otherwise than on demand. It shou.a 
be noted that there is a cl. (b) also to Art. 9 but 
it is not relevant for our purpose as it reia es 
to payment after a year. In the circumstances, 
there appears to be no force in the contentions 
of the learned advocate. 

His last contention was that having regard to 
the fact that all promissory notes are payable on 
<lemand, and the wording of Art. 9 in the Regula¬ 
tion No. 14 speaks of Bills payable otherwise than 


on demand, I should hold that it does not apply to 
promissory notes payable on demand. But evidently, 
there are promissory notes which are not payable 
on demand, e. g., a promissory note payable on a 
specific date, or after a specified period or within 
a certain time is one payable otherwise than on 
demand and to such promissory* note. Art. 9 read 
with Article 37 will be applicable. The Hyderabad 
legislature contemplates such promissory notes as 
are not payable on demand in its Art. 35 (b). and 
it is about that in the later Regulation of 1359?. , 

the same schedule as that of Bill of Exchange 
mentioned in Art. 9 is made applicable. The con¬ 
tention, therefore, that all promissory notes are 
payable on demand is not correct. 

As already stated, I am to form an opinion on 
the express wordings of Art. 37 read with Art. 9 
of the Regulation No. 15. Art. 37 provides same 
duty as is provided for a Bill of Exchange in Art. 

9. Thus Art. 9 becomes relevant & Art. 9 as formulat¬ 
ed contemplates only Bills of Exchange or promis¬ 
sory notes payable otherwise than on demand. It is 
evident, therefore, that the Legislature omitted to 
legislate about a Bill of Exchange or promissory 
note payable on demand. I would, therefore, hold 
that there should be no duty whatsoever on them. 

Art. 9 of the Hyderabad Stamp Act corresponds 
to Art. 13 of the Indian Stamp Act. Clause (a) 
ot Art. 13 was omitted by the Indian Finance Act 
1927 and it was held in Stamp Act. In the matter 
of 'AIR 1928 Cal. 566 (SB) (A)’, that: 

“Clause (a) of this Art. 13 under which one anna 
was chargeable on a bill of exchange payable 
on demand was omitted by S. 5 of the Indian 
Finance Act. 1927 (V of 1927) with effect from 
1st of July 1927. Such a bill if executed on or 
after that date, is. therefore, free of stamp 
duty. As a demand draft drawn by a bank on 
its branch payable on demand is a bill of ex- v 
change, it is exempt from stamp duty by virtue 
of the abovementioned omission." 

There is nothing to prevent me from holding 
similarly. The Bills of Exchange or promissory 
notes, pavable on demand executed between the 
dates of the first amendment in 1357F, and the 
second amendment in 1359F. will be free from the 
one-anna stamp duty prescribed under the 1331F., 
Stamp Act. Thus, there is no substance in this 
revision-petition and it is dismissed with costs. 

B./R.G.D Revis'on dismissed. 
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Mohmed Hussain and others, Petitioners v. 
le State of Hyderabad. 

Writ Petns. Nos. 15 to 17 and 331 of 1952, 
30-7-1953. ^ 

(a) Constitution of India (1950), Art. 2-6 — 
rtiorari. 

The writ of certiorari can only be issu¬ 
ed against judicial or quasi-judicial deci 
sions. The conclusions reached by tne 
Government about the necessity. ini the 
interests of public policy of a change m 
the conditions of the service of primary 

school teachers are obviously of adminis 

trative nature and hence the Prayer l° r 
writ of certiorari against th .e ci , rcu ” 
putting into effect those concluMonsisun 
justified and cannot be granted. AWL 1950 

SC 222, Rel. on. 1 Tn . Art 

Anno: C. P. C, App HI, Const, of Ind., Art. 

6 N. 11' 
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(b) Constitution of India (1950), Arts 226. 
309 and 310 — Mandamus — Circular" No. 
1864/1887, D/- 19-5-1950" of the Director of 
Public Instructions, Hyderabad. 

Before a writ of mandamus can be issu¬ 
ed to a public servant it must be shown 
that a duty towards the applicant has been 
imposed by the Constitution or by a Sta¬ 
tute upon the public servant, so that he can 
be charged thereon independently of any 
duty, which he may owe to the State as 
his principal. (Para 8) 

The phrase “service at the pleasure" has 
certain well defined implications and one 
of them is that infringements of the rules 
relating to the public servants do not give 
rise to any cause of action. ‘Shentcn v. 
Smith, (1895) AC 229, Rel. on. (Para 9) 

The disregard of the service rules, when 
the employment i s at the pleasure, do not 
furnish any cause of action for damages 
and a fortiori it cannot be made the basis 
of an application for a writ of mandamus. 

In both cases the reason is common that 
the rules being directory do not create 
any duty in favour of the employee. Hence 
that circular No. 1864/1887 issued by the 
Director of Public Instruction is contrary to 
the Hyderabad Civil Service Rules will not 
justify the issue of a writ of mandamus. 

mK arly i, l i ho Regional Language^ 3 'Exa¬ 
mination Rules framed and published by 

nnVw ° f Nlzai ” m exercise of his power 
S „ rov ® to Art. 309 is not manda- 

R-ff r? nd atd ,0 vanat i°n. AIR 1952 

t Trav^c’ l, 9 ®?, D M ? d J?' B 105: A1R 1953 

> irav-C 140 and AIR 1937 PC 31, Rel. on. 

The regulations relating to th^Public 
Services under the Constitution are direc- 

r-'}? ble 1° be changcd *0 suit the pub- 
l c pohey of the State. Where the exe- 

°/ the .*. stale in pursuance of the 

medium * n 7 a ^ ,n ? r ? gional languages the 
™? di U' m . cf . > nstruct !° n in all primary 

in h such i Var Ju d as , regards teachers 
of fhfil s , ch00ls - the of examination 

ceneraf f ° r public servan, s in 

C er tl a K nd b -u do T g s ° no dl 'ty towards 
teachers has been violated because 

W « re not officers whose tenures of 
Son and Ihf araDteCd Under the Co ^stitu- 

xion and there was no act of legislature 

Sv? regu ! ated the conditions of publk 

cnnnnf i'” the ® ,ate a writ of mandamus 
cannot be issued against the circular con¬ 
taining the variations. (Para 11) 

Further in the case of public servants 
no matter to what service the servants 

fhev S ng iK d 00 - matter what Position 
U d '" u the service and whatever may 
have been the terms of their employment, 
the qualification, that the terms of their 
a re always subject to the qualifica- 
tion dictated by the public Dolicv. is implied 

claim 6 thK 6016 ' 1 / a " d further they cannot 
ihJ;? that , the rules m force at the time of 

all JI np * l0yment are t0 be observed for 
« • t'me to come. Therefore the circular 

i ? t sought d to ar S V ° id °u the CT0Und that 
« to . enforce stipulations which 

. ploymX in f ° rCe 31 the “ me ot % 
ArfS N C '.r- C " App ' I!I > constn. "t Mia, 


(c) Constitution of India (1950), Art. 16 — 
Scope. 

Power of selection and rules framed for 
purposes of choosing candidates to (ill pub¬ 
lic services are not excluded by the Article. 

„ (Para 13) 

(d) Constitution of India (1950), Art. 14 — 
Rational classification. 

The test of rational classification is gene¬ 
rally applied for ascertaining whether any 
oraer is violative of the article. This classi¬ 
fication means a differentia between the 
persons covered by the orders and those 
excluded, an object for which the order 
was passed and a nexus between the diffe¬ 
rentia and the object. Applying the afore- 
* aid . t0 c - ircuIar No. 1864/1887 dated 
19-O-1950 issued by the Director cf Public 
Instruction, Hyderabad, it appears that its 
object is to carry effectively the policy of 
education in its primary stages being 
given through regional languages. The 
differentia between the public servants en¬ 
trusted with giving effect to the aforesaid 
policy and those entrusted with the other 
functions of the State is obvious in the 
circular and the provisions that the tea¬ 
chers must satisfy the test of knowing the 
languages within a reasonable time with 
a view to give the instructions appears to 
be a rational nexus, and hence the impugn- 
ed circular cannot be held as violating the 
guarantee under Art. 14. (Para 14 ) 

Sved Sh abbas Hasan and Shaik Irshad 
Hussain for Petitioners; B. N. Shastry. Govt. 
Advocate, for the State. 

CASES REFERRED TO: 

(A (Pr 7? AIR 1950 SC 222: 1950 SCR 621 (SC) 
(B) (1895) 1895 AC 229: 64 LJ PC 119 (Pr <n 
( CM*37)) AIR 1937 PC 31: 64 Ind App 55 (PC) 

‘w/fp’r to? 1952 ^ M (W51) 1 Ra ! 

1051 ILR (1952 > 

<F 7S6 ’ (Pr tm 1953 Trav ' c 140: ILR <I952) TC 

fa'f 1952 Trav ' C 7: Ker LT 

MOIIAMMAD AHMED ANSARI J • 
c A J arg f number of the teachcre'of primary 
M one h «odwd and twelve oersmZ 
honied four applications for Writs of Certiorari’ 
and Prohibition, or for any oS2?S 

18G4/1887 TL ni dir f ection a S a tast Circular Na 
18C4/1887, of the Director of Public Instruction 

(2> The circular is dated 19-5-1950 and relates 

he fe e adiem n? it f is th nH Laneuage Test by 
uie leacners. it- is addressed to all the Division^ 

Inspects and Inspector ot u,, 5 ^' 

Is sx 

compulsorily such leave as they 
might be entitled to, and where toe District 
Ins^ctors of Schools think it necessary they 
be sent on leave to pass the Test; y ey 

( 2 ) The teachers must be below the age of 45 
and such of them as are on Veavffc? & 
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purpose of passing the Test should not be 
allowed to join duty until they had passed; 

(3) Those, who had not obtained leave lor the 
preparation and have failed, should also be 
sent on leave from 17-6-1950, and not allow¬ 
ed to join duty until they get through; and 

(4) The Test should be held as previously at the 
end of October 1950, and the date should oe 
fixed so as to allow ample time for prepara¬ 
tion. 

(3i Later a Press Note was issued explaining that 
the Regional Languages have always been the 
medium oi instructions, as well as additional sub¬ 
jects of study at the primary stages of instruction, 
and primary school teachers were formerly requir¬ 
ed to pass a test called •Labandam examination; 
that with the introduction of such languages as the 
medium of instruction, teachers of the primary 
schools have been found wanting in the knowledge 
of these languages and unable to discharge their 
duties; that this deficiency should oe made good 
quickly and that the Department had taken mea¬ 
sures calculated to befit the existing teachers 
for their work. The Note then gives the following 
arrangements as having been made for the pur¬ 
pose : 

(i) During the current year 1950-51, two exa¬ 
minations will be held; 

(ii) Study-leave on half pay will be sanctioned 
till the results of the second examination 
are published; and 

(iii) Special classes free of charge will be open¬ 
ed for teachers appearing for the examina¬ 
tion. 

(4) Another Circular was then issued forwarding 
copies of the Press Mote for compliance and exemp¬ 
ting drawing and drill masters from the Test, as 
well as the teachers who had completed the course 
of the 7th class in the regional languages. Several 
other modifications in the rules relating to the 
Test have been made from time to time. For 
example, the period for getting through the exa¬ 
mination has been extended from time to time, 
and finally October 1953 has been fixed as the last 
date. Then the loss of the lien which would ac¬ 
cording to the Press Note follow the earlier failure 
in the examination has been also relaxed, and 
names of several applicants in the four applications 
have been struck off, because they had passed the 
Test and ceased to have any interest in pressing 
for the Writs. In view of our conclusions about 
the legal nature of the rules, which appsar later 
in this judgment, we do not think it necessary 
to mention all of them here. 

However, one Notification is important, and tlv> 
is dated 18-12-1951. It bears No. 3496 and was 
published in the Gazette of 20-12-1951. It says that 
H. E. H. the Nizam is pleased to direct that the 
rules made and instructions issued by the Direc¬ 
tor, Public Instruction, in Circular No. 1864/1887 
of 19-5-1950 & the press Note No. 1178 of 16-7-1950. as 
further clarified, amended, or modified by the 
Circulars and letters specified in the Schedule here¬ 
to annexed shall with effect from the respective 
dates of the said Circulars etc., apply to all pri¬ 
mary school teachers and they shall further be 
deemed to have always applied to them. Haying 
regard to the clear wordings of the Notification, 
we think that no useful purpose will be served by 
adjudicating upon the controversy raised by the 
applications about the original Circular not hav¬ 
ing been issued by the proper authority; for the 
Rajpramukh of this State has. under the proviso 
to Art. 309 of the Constitution, the power to frame 
rules regulating the conditions of service of per¬ 
sons appointed to the public services of the State, 


and in exercise of such power he has sanctioned 
the Circular with retrospective effect. The only 
question, which now requires consideration, is whe¬ 
ther the Circular with its later modifications is 
inconsistent with the other provisions of the Con 
stitution or with some other mandatory* enactments. 


(5) We shall first give a brief summary of the 
remaining grounds, on which the four applications 
challenge the legality of the Circular. Paragraphs 
3 to 5 state that the several directions contained 

in the Circular are contrary to the Hyderabad , 
Civil Service Rules, under which public servants 
can while on duty, sit for the regional languages 
test within two years of their employments and the 
failure to pass entailed only stoppage of future 
increments; whereas under the Circular the fai¬ 
lure to get through the Test results in the dismissal 
from the service; again the directions in the Cir¬ 
cular are contrary to the later Rules for the Re¬ 
gional Languages Examinations, which have been 
published in the Gazette on 4-12-1950, and there¬ 
fore invalid; the teacher acquainted with the lan¬ 
guage of one region cannot be transferred to ano¬ 
ther having a different language, which is against 
the interest of the State; at the time of the employ¬ 
ment no stipulation was entered into that the 
employee would have to sit in such a Test, and the 
failure to pass would entail dismissal from service; 
the giving of compulsory leave is also contrary to 
the law and affects the right of leave of the ap¬ 
plicants. 

Then in para. 6 it is said that nearly 3,000 per¬ 
sons are adversely affected, there has been a case 
of suicide, and representatives of the teachers 
had tried to get the cancellation, but had failed. 

In the praver the provisions relating to the com¬ 
pulsory leave and half pay are particularly asked 
to be declared as void. | 

In the replies the Government have raised several i 
objections. One is about so many persons joining 
as applicants without furnishing particulars as to 
how each has been adversely affected by the 
directions contained in the Circular. Another is 
that the matter being entirely ministerial, no Writ 
of Certiorari or Mandamus can be issued. As re¬ 
gards the circumstances under which the Circular 
was issued, it is said that the mother tongue as 
the medium of instructions in the primary classes 
has long been the education policy in the State 
and consistently with it teachers in the primary 
schools should be acquainted with the language of 
the region in which they are employed to teach. 
Then the constitutional issue is raised that civil 
servants under the Constitution hold office dur¬ 
ing the pleasure of the Rajpramukh and it is open 
to him to frame rules, or change them in pursuance 
of the Government policy so long as they are 
not inconsistent with the provisions of the Con¬ 
stitution. In these circumstances, it is pleadea 
neither Writs of Certiorari nor Prohibition no. 
Mandamus should be issued. 

(6) The first objection, that too many pensons 
have joined in the application, has lost much oi 

its force, as the names of many applicants nav ^ 
been struck off or deleted since the application* 
were filed. This leaves very few applicants, we 
prefer to dispose the petitions on merits. 

(7) The main complaint, shorn of its taper^s. 

is that the conditions of the service of theteache- 
in the primary schools are illegally varied by tto 
Circular. Now the Writ oi Oerttearii isnot.a pro¬ 
per redress for such a complaint, f ° r ^ 1 , dic i a i 

ed that the Writ can only Reissued against ]dic^ 
or quasi-judicial decisions. This hasten heW o. ( 
the Supreme Court in the case of c 

Bombay v. Khushaldas S. Advam A. I. R-^0 

222 (A), where the majoritj view is tha 
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sion of the Provincial Government- as to the public 
purpose contains no judicial element, and further 
when tne executive authority has to form an opi 
niou about a matter, as a preliminary step to me 
exercise of a certain power, the determination and 
the exercise of the power axe alike matters of an 
administrative character and not amenable to the 
Writ of Certiorari. The conclusions about the 
/necessity of a change in the conditions 01 the ser- 
! vice of primary school teachers are so obviously of 
administrative nature that the prayer for a Writ 
of Certiorari in the applications appears to us 10 
be unjustified and cannot be gr. tiled. 

(Si Then as regards the prayer for the Writ of 
Mandamus it is clear that before such a Writ can 
be issued to a public servant it must be shown that 
a duty towards the applicant has been imposed by 
the Constitution or by a Statute upon the public 
servant, so that he can be charged thereon inde¬ 
pendently of any duty, which he may owe to the 
State as his principal. We have therefore to as¬ 
certain how far the applicants have succeeded in 
establishing a duty cast upon the executive not to 
vary the conditions of their service. 

(9) They have first relied on certain provisions 
of the Hyderabad Civil Service Rules made before 
the integration of the State, and have argued that 
they have been continued by the Constitution. But 
tne error in the argument is that it overlooks the 
provisions of Article 310 winch makes the holding 
of the civil posts at the pleasure of the President 
Governor or the Rajpramukh. Now the phrase 
'•service at the pleasure" hes certain well-defined 
applications and one of them is that infringements 
! of the Rules relating to the public servants do not 
| give rise to any cause of action. Thus in — 
Shenton v. Smith'. (1895) AC 229 <B). Dr. Smith 
held office in the Government Medical Service of 
Western Australia and was dismissed; he brought a 
suit for damages relying upon certain rules and 
regulations of the service as an essential part of 

S e “ nt ^' when ‘he case went before 
the Privy Council Lord Hobhouse said: 

'' ’' ■' * * Th «y consider that, unless in special 

thfC™ ( hnirt‘ S f h 0t i her « ise provided ' servants of 
of the d tl i e L r 0fflc€s durLn e ‘he pies sure 

vLt? Cro ^ n ’ not b y v| rtue of any special pre- 

tS V of°thiii e Cr ° Wn ' but because such areV 
Strh f i h I engagement, as is well understood 
‘he public service, if any public 

KS?hulSJ e I? i hat he has been dismissed un- 

appeai of In, te , not by a ,aw suit - b u‘ by an 

S^ eg j la thnf fb heir Lord5hi P s again agree with 
bv "heCro^f^K merely dlrec ‘ ioils given 

ioStlte f^ 1 gai< * a ? ce and ‘hat they do not 
servants! contr ?, ct be ‘ween the Crown and It? 

goSiffTO.?,.*? serv iee rules, when the oni- 
CMW nf o.iu pleasure ’ d0 not furnish an;/ 
be made the hLff damnges ',.' a fortiori* it cannot 
Mandamu? b Tn k ,1 an app h cati °n for a Writ of 
that the rulp^'h^ 01 ^ the reason is common 
dutv S f U H mg direct0r y do not create any 

So^nd of th°e « ° f . l . he empIoyee - Therefore, the 
°A the provisions in tlie Circular being con 
my to the Hyderabad Civil Service Rule? do 

Mandamus” 1011 JllStify 016 grantlng of the Writ of 

oppMS^ta TvT tioned that Ulc Circular is 

thSprio? to the FU,es - 11 appEars 

gional LanguSel? tbe applications, Rc- 
1950, 


ihe Nizam. This was done in exercise of the 
power under the proviso to Article 309 of the Con¬ 
stitution. Rule o of the new Regulation says that 
e*ery member 01 tne State Service shall pass an 
examination in one of the three languages within 
a period of two years irom certain dates mentioned 
in the rule; ana Rule 7 provides that the failure 
to get through the examination by a public servant 
will omy stop his future increments. It was argu¬ 
ed that the Circular cs amended contains direc¬ 
tions inconsistent with tne aforesaid Rules and are 
therefore void. There is this difference between 
tne earlier Hyderabad Civil Sendee Rules and those 
contained in the new Regulation, that the promul¬ 
gation of the new Regulation has been in exercise 
of power under the Constitution, and we have to 
ascertain whether the provisions of the new Re¬ 
gulation are mandatory and so amenable to a Writ 
or Mandamus. 

Now the proviso to Art. 309 authorises framing 
of Regulations subject to the ocher nrovisions of 
me Constitution, which means that the new Rules 
are also subject to the general provisions contained 
m Article 310 of the Constitution about the civil 
employments being at the pleasure. We are not 
concerned here with the officers whose tenures of 
office are guaranteed by the Constitution. Nor 
an> act has been passed by the appropriate legis- 
atae reguknmgthe conditions of public services 
in tnis state. The position therefore is that there 

itin- 6 h C 1 °iH S,1 ;' J H Gnal 1 provislon abou ‘ ‘be civil posts 
beld a ‘ Ul ° Pleasure along with certain rules 
relating to the conditions of the services. In these 
circumstances, it appears to us that the position 
is no better than the one under Section 96-3. Gov- 
trnmem °f India Act. 1919, and the Rules framed 
5 n „ d "’ whlch ‘be Privy Council had to con- 

SftUME a **° v - *«*■" 

viceVa nJ?v*i£ a the Givemment'pJS;, Madras" 

° f bemg concenj ed In leakage 

oatirs ?r,d 1 C in , i r€spect , of certain examination 
papera \ *? d was dismissed from the service. He 

tralv 6 ^ damagea fo r wrongful dismissal being con- 
-r y o the rules framed for conducting enquiry 

heiJht fl 1Vy CouncU he!d tha ‘ his employment 
by ‘be express terms of Section 96B durin® 
the pleasure no right of action as claimed bv him 
«“ te™ M Section S6B .SK.t 
° f ‘bough at pleasure to be not subject to 
capricious or arbitrary action and to be regulated 

Z acUon to h U niH th nf y f Carried no right erd ^ceable 
rules °” t0 10d offlce m accordan ce with the 

Since then constitutional guarantees have been 

moThv^ 3 L 1 «Snst dSiSil 

{2° ft,. b Lt?„«f Uthonty S w, bordina ‘ e t0 ‘bat appoint- 
*5® or , n Bainst reasonable opportunity not being 

Blit an^/t framn 6 against the actlon to betaken! 
apa f‘ , f [ om ‘bese guarantees and the fundc- 

% contained in Part m, we do not 

Hi^V hat ‘b® roles framed under the Constitu- 

* oa for relating the conditions of the public 

St c AoZS^ 

ri.TYf ^f e rl ff U f ppor [ ed Y . in thIs view by several autho- 

?)® h Courts in this country, in 

Ral K 17 S h Smgh /' ? Cta Ram '' A> 1 R- 195a 
Raj 17 (D), the applicant- was serving as the see- 

the” fn3 rin if n f den l in . the oudit department of 
,J°™ e r s ‘ate of Jodhpur and under the Rules 

tni^Ln^N he ent,tled t0 continue in service 
till completion of the age of 55 years; In May 1949 

9 0vernment of Ra.lasthan laid down certain 
procedure to be followed in carrying out the pro- 
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gramme of integration and under it ail Govern¬ 
ment servants wno had completed 55 years 01 age, 
or 30 years of qualifying service on 1-5-1049, were 
to be retired; under it the applicant's retirement 
was ordered after the Constitution came into force, 
and he aopued against the order under Article 226. 
Wanchoo C. J. held tnat if it pleases the autnonty 
to frame a rule hke the one challenged there would 
be nothing illegal, whatever may be the moral ob¬ 
ligation of the State in this connection. 

Then in — 'Mrs. Lilawati Mutatkar v. State of 
M. B.', AIR 1952 Madhya Bharat 105 (E>, the peti¬ 
tioner was employed as a Stenographer in the hcaith 
ministry of the state, was suddenly suspended and 
later dismissed. It was urged on her behalf that 
her sendees were not terminated as provided ov 
the Civil Service Rules and in accordance with the 
procedure laid in Rule 8. Dixit J. rejecting the 
argument held: 

“These rules are merely administrative rules for 
the guidance of officers of the Government .... 
The dismissal, removal or reduction in rank of a 
civil servant in violation of the Rules would not 
by itself entitle him to come to this Court but. 
would leave him to appeai to the administrative 
authorities. It is only a breach of Article 311 
that furnishes to a civil servant adversely affect¬ 
ed to come to this Court.” 

Again in — ‘Vardaraja v. The State of Travan- 
core Cochin', A. I. R. 1953 Trav. C. 140 (Fi the peti 
tioner asked for quashing the order of the Govern¬ 
ment which has sanctioned the retirement from 
service of the petitioner who was an Additional 
Sessions Judge; the retirement was directed in 
pursuance cf a Press Note giving the Government 
policy that Gazetted Officers over 25 years service 
would be compulsorily retired. Among other 
things it was urged that the order was ultra vires 
as it offended against the Cochin Service Regula¬ 
tion which notwithstanding the integration conti¬ 
nued to govern officers of the erstwhile Cochin 
State. Koshi C. J. rejecting the application, which 
was under Article 226, says: 

“Government have the right to evolve such a rule 
or regulation or policy, whatever name one 
might give to it, and determine when a particular 
officer should retire, from service on superannua¬ 
tion in accordance with it. It cannot be said 
it is a disciplinary measure. It is not one aimed 
at any individual officer. It is something done 
in the exercise of the inherent right which a 
Government has . This right of Govern¬ 

ment to regulate or determine the tenure 
of their employees in part and parcel of, or 
implicit in, the theory that the civil ser¬ 
vants hold office during the pleasure of the Pre¬ 
sident or the Governor or the Rajpramukh as 
the case may be— As long as the statutory in¬ 
hibitions, if any, are not contravened the civil 
servants have no right to complain or any cause 
of action against the Government for or on ac¬ 
count of the Government terminating their ser¬ 
vices. We have such inhibitions in Clauses (1» 
and (2) of Article 311 of the Constitution An 
order for compulsory retirement pursuant to a 
policy of the Government, or by the application 
of a new rule does not, however, in our OP 1 ^ 01 } 
amount to removal within the meaning of tna. 
Article”. 

(11) These authorities do establish that the re¬ 
gulations relating to the public services under the 
Constitution are directory, liable to be changed to 
suit the public policy of the State, and such varia¬ 
tions are not amenable to Writs or directions un 
der Article 226. The executive of this State in 
Pursuance of the policy of making regional lan¬ 


guages the medium of instruction in all primary 
schools h^ve varied as regards teachers m such 
schools, the Rules of examination of these lan¬ 
guages lor public servants in general; but by doing 
so no duty towards the teachers had been violated 
Indeed, the variation has been made in exercise 
of the inherent right of the Government as observ¬ 
ed by the ieamed Chief Justice of Travancore Co¬ 
chin High Court, We as Courts of law have no 
concern with the correctness or otherwise of the 
policy. All we are interested in is to safeguard 
the constitutional rights or enforce the duty to :he 
applicants under any enactments. As no such duty 
is established, no Writ of Mandamus can be issued. 
The second ground in the application for seeking 
the Writ, therefore, fails. # 

(12) The third reason uregd in the application 
for declaring void the directions issued for enforc¬ 
ing the passing of the Test, mentioned in the Cir¬ 
cular is that no stipulations of this nature were 
ever entered into when the teachers were em¬ 
ployed. We think no express stipulations of this 
nature are necessary. Whatever may have been 
the terms of their employments, the applicants 
are public servants and the terms of their service 
are always subject to the qualifications dictated 
by the public policy. No matter to what service 
the servant may belong and no matter what posi¬ 
tion he holds in the service, such qualifications are 
always implied in the engagement. It is enough 
that a citizen is a public servant and the quali¬ 
fication is directed by the public, no mat¬ 
ter on what grounds it is based. Therefore, the 
applicants’ employments as the teachers of primary 
schools contain by implication the stipulations that 
they are to conform to the rules framed on public 
policy for the efficient discharge of their duties. 
At any rate we do not think that they can claim 
that the rules prevailing at the time of their 
employment are to be observed for all time to come. 
That cannot be reconciled with the principles 
being employed at the pleasure of the President 
or the Rajpramukh. For these reasons, the ground 
urged must be rejected. 

(13) It was argued before us that this Circular 
violates Art. 16 of the Constitution; but in our 
opinion, the power of selection and rules framed 
for purposes of choosing candidates to fill public 
services are not excluded by the Article. The case 
directly on point Is — 'Vishnu Krishan v. K. N. 
Kripal’, AIR 1952 Trav-C. 7 (G). There officers 
of certain Part-B States forces were sublected 
the screening by the Selection Board and those who 
were graded as acceptable were alone given com¬ 
missions as officers in the regular Indian Army. 
It was held that the discrimination as between 
those acceptable and those unacceptable was inevit¬ 
able in anv process of selection and grading and 
there can be nothing wrong in such a discrimina¬ 
tion; so that those who were graded as unaccept¬ 
able because of such screening cannot complain 
about any discrimination violating the fundamen¬ 
tal rights guaranteed by Art. 16. This argumen 
also fails. 

(14) We also think that Art, 14 has not been 
violated. The test of rational classification is 
generallv applied for ascertaining whether any 
order is violative of the Article. This classified- 
tion means a differentia between the persons ^ 

vered by the orders and those i^l^nexusbet- 
for which the order was passed and a nexus be 

ween the differentia and the object Allying th^ 

aforesaid test to the Circuit, it P. ]l y 0 f 
that its object is to “ rr ^ e j f f f^' y E !J en Througb 
education in its primary st ^® ^tween the 
regional languages. The differentia . ic 

public servants entrusted with giv ng 



1983 


with the 
Tnen the 
test 


aforesaid policy and those entrusted 
other functions of the State is obvious, men me 
provisions that the teachers must satisfy the test 
of knowing the languages within a reasonable time 
with a view to give the instructions appears to us 
to be a rational nexus, and the impugned Circular, 
in these circumstances, cannot be held as violating 
the guarantee. 

(lo) In these circumstances, we have come to 
the conclusion that the C»rcular which has been 
later confirmed by the Order of the Rajpramiuch 
is not such as should be interfered with bv oxer- 
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cise of powers of this Court undvr Art. 225 and 
the applications should be rejected. Accordingly 
the applications are dismissed. This judgment 
wyi govern each of the four petitions 

A/M.K.S. Applications dismissed. 


v 
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(a) Criminal P C. (1898), S. 439 _ Concur- 
™114, U]° e (a) f ) faCt ~ (Evidence Act (1872), 

Where the explanation offered by the 

Dronerfv"hie E* 8 ®”} t0 pcsSess ‘On of stolen 
i h be ^ ei1 found t0 be untrue an d 
C ® urts have dearly arrived 
ed 1/fS n fh ?n r th , e i vldCnce that the accus- 
Court Sil t ° f t th ? 1 P r °P ert y» the High 
sl.oh o v no ? inte, * ere in revision. In 
Cmit . case ». lt cann °t be said that the 
on fhl h3Ve bas ? d the,r conclusion solely 
on the presumption under S. 114(b) Evi- 
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, AU 893 > Distinguished. (Para 4 ) 
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R r r°° and in default 2 months’ 

to that afrealfv 0 . 6 imprisoni nent reduced 
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Anno: Ct . p. c _ & 423 & V™ 6) 


(C) (1915) 31 TLR 88: 84 U KB 396 (Pr 3) 

D (Pr oV A1R 1931 Lah 159(2,: 32 Cri LJ 1217 

til ‘^ ad 103: 5 Cri U 36 (FB) (Pr 6) 

6 Bom 439 (Pr 6) 

<G (Pr 6) > A1R 1949 Nag 140: 50 Cri LJ 3 * 3 
DESHPANDE J.: 

ar Th i.' ac ; s giving rise to this revision petition 
A n,- L he , al,fKlla ‘, Us ' Matedoo, Shripat, and 
, t chjLuntd under S. 3S0, Peu.l Code, 

°. r ~ l ea“ng two oxen and one she buffaio Out 
J ,ire ® accused. Shripat end Mitnco were 

onfv v^ en<1Ul f y was nia de against Mahadoo 
M S s,n ‘Magistrate found the charge ot 

2S£?| ? p™ 1 .mahadoo. convicted him 

gl P - C ’ aad sentenced him to under- 

> "‘ n l? nths ngorous imprisonment and to pay 
* °h ^ S ' a Samst which an appeal was 

?p«o Ted i b '{ AIahado ° before the District and 
Sessions Judge, Bir. The Sessions Judge confirm- 

the I ni'S 11 ? °{ th< L l0Wer court - but modified 
hanceri KV f / ve 0 days imprisonment and en¬ 
hanced the fine to Rs. 300/-. Aggrieved by this 
decision the petitioner has filed this revision pet? 

thit’ theS f° n n tend£d , on behalf of the petitioner 

be^i sto'en ^ Pr00f a as t0 the propert - v having 
been sto.en by mm and it is the duty of the nro- 

secution to prove the guilt of the accused K 

Srcourt n to 0 ri2 n0t merdy rest contcnC by as’xmg 
tne Court to draw a presumption under S li-haf 

Evidence Act. The Advocate relied on Tn re Gan 

garaju’ AIR 1550 Med 778 (A, and - Hon La 

v. Emperor’, AIR 1933 All 893 (B). U 

<3> In — ‘AIR 1950 Mad 778 (A)’, the accused 
? ave an emanation that as he was seardiuS 
for the box said to have been stolen in in 
s ysP lcion against him that he was the 
thief, he found the box in a well near the Tnir? 
Road. The trial Court did not go So^he nSev 

accused w-rtru^or^i expianation ©rfered by the 
accu v ea w<.s true or false. Therefore the leaned 

plcnation has been offered bv the accS for th« 
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Judge in the Allahabad case held that the lower 
courts were wrong in holding that it was upon 
tne accused to give a proper explanation as \o 
how he came to be in possession of the stolen 
property. The linding in the case now before us 
is not solely based upon the presumption arising 
under S. 114(a), Evidence Act. We are of the opi¬ 
nion, that none oi the two rulings relied upon 
by the iearned Advocate for the accused will help 
the accused. 


(4i Further, it was also urged that the lower 
courts had not given any definite finding in tins 
regard. We find that these contentions are not 
substantiated by the facts. Tne trial court was clearly 
given a finding after examining the evidence & m 
its judgment has clearly stated that on the evid¬ 
ence oi the prosecution, the statements cf witness 
No. 10 and the Police Patel, witness No. 9. it is 
proved that the cattle was stolen on 16-2-1950. Fur¬ 
ther, at the end of the judgment, the trial court 
has given a clear finding that the charge of theft 
under S. 330 is well established against the accus¬ 
ed, Mahadoo. This finding of fact has been con¬ 
firmed by the appellate court. Under such cir¬ 
cumstances, it cannot be said that the lower courts 
have not given any finding as regards the* charge 
having been proved against Mahadoo. Both the 
lower courts are concurrent in this respect and 
!we do not wish to interfere with the- concurrent 
1 finding of the lower courts in revision. From what 
I has been stated above, it would be evident that 
the lower courts have not based their decision sole¬ 
ly on the presumption arising under S. 114(a , 
i Evidence Act, but have also relied upon the evid¬ 
ence in the case. Therefore, the cases relied upon 
by the petitioner do not help him. 

(5) The next argument on behalf of the peti¬ 
tioner is that the appellate Court had enhanced the 
sentence, namely, that instead of the fine of Rs. 
200/- imposed by the trial court the appellate court 
had imposed a fine of Rs. 300/-, which it cculd not 
do under S. 423, sub-s. (l)(b), Criminal P. C. The 
relevant portion of the Section is: 

423. (l)“The Appellate Court . may. if 

it considers that there is no sufficient ground 
for interfering, dismiss the appeal, or may 

x x x ... x 
(b) in an appeal from a conviction . 

with or without such reduction (of sentence) and 

with or without altering, the finding alter tne 

nature of the sentence, but.not so as to 

enhance the same” 


(6) In our opinion, the contention that the ap¬ 
pellate Court had enhanced the sentence cannot 
stand. In fact the original sentence was a sent¬ 
ence of eight months rigorous imprisonment and 
a fine of Rs. 200/-, in default of payment of fine 
to undergo imprisonment for a further period oi 
two months. The appellate court reduced th 
substantive sentence by holding that J.e 
imprisonment already undergone, v ^-» J lve ( ) a > s ’ 
was sufficient and raised the fine from Rs.200/- to 
,h~. 300/-. This cannot be regarded as an enhance 

ment of the sentence. 


In — ‘Mahomed Hussain v. Emperor’, AIR 1931 
Lah 159 (2) (D), the accused was sentenced by a 
Magistrate to one year’s rigorous imprisonment 
and to pay a fine of Rs. 50/-, or six months further 
rigorous imprisonment in default; on appeal tne 
Sessions Jud^e altered the sentence to one of 
six months rigorous imprisonment and Rs. 500/- 
fine or six months further rigorous imprisonment 
in default; on appeal the Sessions Judge altered 
the sentence to one of six months rigorous im¬ 
prisonment and Rs. 500/- line or six months fur¬ 
ther rigorous imprisonment in default. In revision 
Coldsteam J. held that the alteration was not an 
enhancement of the sentence because the aggregate 
period of imprisonment, which the accused had 
to undergo was less than the period of imprison¬ 
ment that he had to undergo according to the 
original sentence; the fact that a fine is imposed 
by an appellate Court would not in law make it 
an enhancement of sentence. 


i 


In — Ehakthavatsalu Naidu v. Emperor’, 30 Mad 
103 (FB> (E), a similar view was taken by a Full 
Bench; and in — ’Queen-Empress v. Chagan Jagan- 
nath\ 23 Bom 439 (F), a Division Bench of the 
Bombay High Court held that where the appellate 
court had altered the sentence of nine months’ rigo v 
ous imprisonment to a sentence of six months rigor 
ous imprisonment and a fine of Rs. 1000/- and ia 
default of payment three months rigorous impiT- j 
sonment, there had been no enhancement of ih° i 
sentence as the sentence of three months rigorous 
imprisonment in default of payment did not make 
the whole sentence of imprisonment longer than 
it was before. In the case of — 'Shivdas Singh v. 
King Emperor’, AIR 1949 Nag 140 (G), Hemeon J. 
following these authorities, has also taken a similar 
view. We are in agreement with these authorities 
and we do not find any force in the contention 
raised before us by the petitioner. 


(7) A sentence of fin* is always regarded as 
lighter than a'sentence of imprisonment. Where 
the aggregate period of imprisonment that an ac¬ 
cused has to undergo, including the period of im¬ 
prisonment that he has to undergo for default 
of payment of fine, is less than the period of im¬ 
prisonment, that he has oeen originally sentenced 
to undergo, it cannot be regarded as an enhance¬ 
ment of the sentence although the fine imposed 
lias been increased. 


(8) It seems to us, however, that the fine im¬ 
posed is somewhat excessive in view of the fact 
that the applicant is an agriculturist and can by 
no means be said to be in affluent circumstances. 
In view of this a fine of Rs. 2^/- would in our 
opinion, suffice, and meet the ends of justice. V 
order accordingly. In default of payment he shall 
undergo imprisonment for a further period of two 
months. 


(9) Subject to this modification, the petition in 
revision is dismissed. 


B/K.S.B. 


Order accordingly. 
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